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No.  1.  IV.  Macpherson  H.L  1.    12  Feb.  1866.    House  of  Lords.— 

Lord  Chancellor  (Cranworth) ;  Lord  Chelmsford ;  Lord  Kingsdown. 

Hkkry  Jack,  Inspector  of  Poor  of  Dundee,  Appellant.— Lord-Adt?.  MoTtcreiff— 

Rolt,  Q.C. 
Robert  Hawlker  Isdale  (Suspender),  Eespondent.— Anderson,  Q.C—Neish. 

Poor — Assessment — Able-bodied  Poor — Relief — Stat.  8  cfe  9  Vict,  c  83,  sect,  68. — 
Held  {affirming  judgment  of  the  Court  of  Session)  that  as  the  Poor-Law  Act  only 
authorises  a  parochial  board  to  raise  by  assessment  "the  funds  requisite  for  the 
relief  of  the  poor  persons  entitled  to  reUef/  it  is  ultra  vires  of  the  board  to  expend 
any  part  thereof  in  relieving  able-bodied  poor,  these  not  being  entitled  to  demand 
reliet. 

(In  the  Court  of  Session,  March  31, 1864,  ante,  vol.  ii.  978.) 

This  was  a  suspension  and  interdict  brought  by  Robert  Hawlker  Isdale,  a  member 
of  the  parochial  board  of  the  parish  of  Dundee,  against  Henry  Jack,  inspector  of  poor 
of  the  parish,  and  as  representing  the  board,  praying  the  Court  "  to  interdict-,  pro- 
hibit, and  discharge  the  said  parochial  board  of  Dundee  from  affording  or  giving  casual 
relief  from  the  funds  collected  by  them  for  the  relief  of  the  poor  of  the  parish  of  Dundee, 
under  and  by  virtue  of  the  Act  8th  &  9th  Victoria,  cap.  83,  to  John  ConoUy,  weaver 
in  Dundee,  and  Francis  O'Neill,  weaver  in  Dundee,  both  able-bodied  men,  or  to  any 
other  able-bodied  men." 

The  circiunstances  in  which  the  suspension  was  brought  were  as  follows : — On 
5th  June  1863  John  ConoUy  applied  to  the  parochial  board  of  Dundee  for  relief.  The 
ground  of  the  appUcation  was  entered  in  the  books  of  the  board  as  follows : — *"  Sick 
wife,  and  slackness  of  trade ;  whereby  he  cannot  get  full  emplovment."  On  the  same 
day  Francis  O'Neill  applied  for  relief  on  similar  grounds.  Isdale  admitted  that  the 
grounds  of  their  applications  were  true  in  point  of  fact.  These  cases  were  disposed  of 
at  a  meeting  of  the  standing  committee  of  tne  parochial  board  held  on  12th  June  1863, 
the  minute  of  which  b^rs, — *"  Inter  alia,  the  meeting  having  considered  the  circum- 
stances of  the  case  of  John  ConoUy,  who  at  present,  in  consequence  of  a  depression 
in  the  branch  of  trade  in  which  he  works,  is  unable  to  get  employment  to  support  him- 
self and  family,  by  a  majority  resolve  in  their  discretion  to  allow  him  casual  relief  for 
six  weeks  in  the  meantime,  at  the  rate  of  3s.  6d.  a- week."  A  resolution  expressed 
in  similar  terms  was  passed  regarding  O'NeiU. 

Mr.  Isdale,  a  member  of  the  board,  protested  against  these  resolutions  of  the  board 
M  illegal,  and  afterwards  presented  the  present  note  of  suspension  and  interdict. 

The  Lord  Ordinary  (Kinloch),  on  15th  July  1863,  pronounced  the  fol-[2l-lowing 
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interlocutor  : — '^  Finds  that  the  parochial  board  of  Dundee  is  not  entitled  to  give  relief, 
either  permanent  or  occasional,  to  persons  who,  being  able-bodied,  are  in  destitution 
or  poverty  merely  from  want  of  employment :  Therefore  suspends  the  proceedings 
complained  of :  Grants  interdict  as  craved :  Declares  the  interdict  perpetual,  and 
decerns  :  Finds  the  suspender  entitled  to  expenses." 

The  inspector  of  Dundee  having  reclaimed,  the  First  Division  ordered  cases,  and 
afterwards  directed  them  to  be  laid  before  the  whole  Judges,  in  order  to  obtain  their 
opinions  as  to  whether  the  interlocutor  of  the  Lord  Ordinary  should  be  adhered  to 
or  altered. 

On  31st  March  the  First  Division  pronounced  an  interlocutor  in  terms  of  the 
opinion  of  the  majority  of  the  whole  Judges,  adhering  to  the  Lord  Ordinary's  in- 
terlocutor. 

The  inspector  of  poor  of  Dundee  appealed  against  both  interlocutors. 

The  following  clauses  of  the  Poor-Law  Act  were  referred  to  as  bearing  on  the 
question : — "  Sect.  33. — ^And  be  it  enacted,  that  it  shall  be  lawful  for  the  parochial 
board  of  any  parish  **  "  to  resolve  that  the  funds  requisite  for  the  relief  of  the  poor 
persons  entitlal  to  relief  from  the  parish  or  combination,  including  the  expenses  con- 
nected with  the  management  and  administration  thereof,  shall  be  raised  by  assess- 
ment." "  Sect.  54. — ^And  be  it  enacted,  that  in  all  parishes  in  which  it  has  been  agreed 
that  an  assessment  shall  be  levied  for  the  reUef  of  the  poor,  all  moneys  arising  from 
the  ordinary  church  collections  shall,  from  and  after  tne  date  on  which  such  assess- 
ment shall  have  been  imposed,  belong  to  and  be  at  the  disposal  of  the  kirk-session  of 
each  parish ;  provided  always  that  nothing  herein  contained  shall  be  held  to  authorise 
the  kirk-session  of  any  parish  to  apply  the  proceeds  of  such  church  collections  to  pur- 
poses other  than  those  to  which  the  same  are  now  in  whole  or  part  legally  applicable, 
or  to  deprive  the  heritors  of  their  right  to  examine  the  accounts  of  the  kirk-session, 
and  to  inquire  into  the  manner  in  which  the  funds  have  been  applied."  "  Sect.  67. — 
And  be  it  enacted,  that  it  shall  be  lawful  for  the  parochial  board  in  any  parish  or  com- 
bination for  the  benefit  of  the  poor  of  such  parish  or  combination  to  contribute  annually 
or  otherwise  such  sums  of  money  as  to  them  may  seem  reasonable  and  expedient  from 
the  funds  raised  for  the  relief  of  the  poor  to  any  public  infirmary,  dispensary,  or  lying- 
in  hospital,  or  to  any  lunatic  asylum,  or  asylum  for  the  bHnd  or  deaf  and  dumb." 
**  Sect.  68. — And  be  it  enacted,  that  from  and  after  the  passing  of  this  Act  all  assess- 
ments imposed  and  levied  for  the  relief  of  the  poor  shall  extend  and  be  applicable  to 
the  relief  of  occasional  as  well  as  permanent  poor ;  provided  always  that  nothing 
herein  contained  shall  be  held  to  confer  a  right  to  demand  relief  on  able-bodied  persons 
out  of  employment."  * 

After  hearing  counsel  for  the  appellant, — 

Lord  Chancellor. — ^My  Lords,  that  the  point  involved  in  this  case  is  one  of  great 
importance  we  cannot  doubt.  It  raises  the  question  whether  persons  who  may  be 
from  time  to  time  in  Scotland  in  circumstances  requiring  relief  are  or  are  not  capable 
of  receiving  out  of  the  parochial  funds  money  which  has  been  raised  under  the  Act 
8th  &  9th  of  the  Queen,  chapter  83.  I  confess  that  I  think  the  question  turns,  not 
partly,  but  wholly,  upon  this  single  Act  of  Parliament ;  and  the  only  legitimate  purpose 
to  which  we  can  put  what  preceded  it  would  be  that  for  which  the  Lord  Advocate 
very  properly  did  refer  to  it,  namely,  to  see  what  was  the  meaning  of  the  words 
**  permanent  and  occasional  poor  "  in  the  68th  section  of  that  Act.  I  think  it  was  only 
fair  to  refer  to  the  reports,  and  to  such  evidence  as  could  be  furnished,  to  shew  that 
under  the  head  of  "  occasional  poor  "  were  included  persons  who  were  not  permanently 
disabled,  and  therefore  not  placed  upon  the  permanent  roll  to  receive  relief,  but  who 
were,  from  temporary  illness  and  other  causes,  in  a  state  of  destitution,  and  therefore 
objects  of  charity ;  and  I  take  it,  according  to  what  has  been  pressed  so  much  by 
Mr.  Rolt,  that  under  [3]  "  occasional  poor "  would  be  included  persons  who  are  in 
destitution,  because,  though  able-bodied,  they  cannot  get  work. 

Now,  my  Lords,  what  has  the  statute  said  upon  that  subject  1  It  has  said  that 
**  after  the  passing  of  this  Act  all  assessments  imposed  and  levied  for  the  relief  of  the 
poor  shall  extend  and  be  applicable  to  the  relief  of  occasional  as  well  as  permanent  poor." 
If  the  clause  had  stopped  there,  supposing  that  the  Lord  Advocate  and  Mr.  Rolt  are 
right  in  saying  that  a  person,  though  able-bodied,  who  cannot  get  work,  comes  under 

*  M*William  v.  Adams,  11  D.  p.  719,  26th  March  1852,— H.;.L.  1  Macqueen,  120.    j 
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thd  description  of  occasional  poor,  it  would  have  enabled  him  to  obtain  relief.  But 
it  do«  not  stop  there ;  it  goes  on  to  say, — "  provided  always  that  nothing  herein  con- 
tained shall  be  held  to  comer  a  right  to  demand  relief  on  able-bodied  persons  out  of 
employment.* 

My  Lords,  it  has  been  already  decided,  almost  unanimously,  in  the  Court  of  Session 
(I  do  not  go  into  the  question  now  as  to  whether  it  has  been  rightly  or  wrongly  decided, 
though  I  believe  it  has  been  perfectly  rightly  decided),  and  that  decision  has  been 
affirmed  after  great  deliberation  in  this  House,  that  no  able-bodied  person,  though 
he  might  come  under  the  description  of  occasional  poor,  had  any  right  to  demand 
relief.  But  then  it  is  said  that  that  is  not  the  present  case.  The  person  does  not 
demand  relief  in  this  case,  or  at  least  if  he  does  it  is  not  because  he  demands  it  that 
it  is  given  to  him ;  no  doubt  he  really  does  demand  it,  or  asks  for  it.  But  what  is 
said  is  this,  although  he  could  not  have  demanded  it,  it  is  competent  to  the  administra- 
tors of  this  fund  to  give  it  to  him  whether  he  demands  it  or  not.  That  appears  to  me 
to  be  absolutely  inconsistent  with  the  notion  of  a  fund  levied  for  a  certain  definite 
purpose,  definite  as  that  purpose  is,  in  the  33d  section  of  the  Act  of  the  8th  &  9th  of 
the  Queen,  which  is  this,  that  "  it  shall  be  lawful  for  the  parochial  board,"  at  any  meet- 
ing to  be  called  for  the  purpose,  "  to  resolve  that  the  funds  requisite  for  the  relief  of 
the  poor  persons  entitled  to  relief  "  shall  be  raised  by  assessment. 

Now,  my  Lords,  is  this  a  person  entitled  to  relief '{  Clearly  not,  unless  he  is  en- 
titled to  demand  relief.  I  am  unable  to  distinguish  or  to  see  any  difference  in  prin- 
ciple between  being  entitled  to  reUef  and  being  entitled  to  demand  relief.  The  whole 
argument  rests  upon  the  very  subtle  distinction  that  in  that  line  of  the  68th  clause 
the  words  are,  *  that  nothing  herein  contained  shall  be  held  to  confer  a  right  to  de- 
mand relirf,"  instead  of  "  to  relief."  Suppose  the  words  had  been  a  **  right  to  relief," 
there  would  not  have  been  a  shadow  of  foundation  for  the  argument.  But  it  appears 
to  me  that  that  variation  in  the  language  makes  no  real  difference ;  and,  although 
it  was  not  actually  the  point  decided  in  this  House  in  the  case  of  Adams  and  M'William, 
it  is  impossible  not  to  see  that  both  Lord  Brougham  and  Lord  Truro  thought  that  the 
right  to  give  and  to  receive  reUef  were  correlative,  that  if  there  was  no  right  to  demand 
rSiei  there  was  none  to  give  relief.  It  must  be  so.  It  cannot  be  that  where  a  fund 
has  been  raised  for  a  special  purpose,  defined  in  an  Act  of  Parliament,  and  given  into 
the  hands  of  the  persons  whose  duty  it  is  to  carry  the  Act  into  execution,  it  is  open 
to  them  to  say,  "  we  think  that  you  are  not  within  the  class  of  persons  defined  in  the 
Act,  but  we  think  you  are  a  proper  object  of  reUef,  and  therefore  we  shall  give  it  to 
you,  although  we  are  not  authorised  by  the  Act  to  do  so." 

It  is  not  uninaportant  to  observe  that  when  a  discretion  was  intended  to  be  given 
for  a  purpose  very  similar  to  this  it  is  given  in  the  67th  section.  It  is  seen  that  it  might 
he  very  convenient  that  the  administrators  should  have  the  power  to  subscribe  to 
hospitaJs,  or  objects  of  that  nature,  and  therefore  a  discretion  is  expressly  given  to 
them  in  that  67th  section.  That  seems  to  exclude  the  notion  that  they  could  have 
had  any  discretion  if  it  had  not  been  so  conferred  upon  them. 

My  Lords,  in  common  I  believe  with  my  noble  and  learned  friends,  I  do  not  in 
general  like  to  decide  a  case,  however  strong  my  opinion  may  be,  until  I  have  heard 
it  all  out.  It  may  be  said  that  that  applies  particularly  to  a  case  like  the  present,  where 
there  has  been  a  minority  in  the  Court  below  so  numerous  that  it  amounts  to  the  Court 
being,  we  may  say,  nearly  evenly  balanced.  But,  I  confess,  that  the  case  turning, 
at  it  appears  to  me  to  do,  not  upon  any  elaborate  construction  of  old  Acts  of  Parlia- 
ment, but  simply  upon  the  construction  of  two  or  three  clauses  in  this  Act  of  Parlia- 
ment, and  being,  for  my  part,  utterly  unable  to  see  any  distinction  in  principle  be- 
tween this  case  and  the  case  decided  in  your  Lordships*  House  fifteen  years  ago,  I 
think  it  is  unnecessary  to  occupy  your  Lordships'  time  any  further  with  the  considera- 
tion of  it.  And,  therefore,  without  any  disrespect  [4]  to  the  minority  of  the  learned 
Judges  of  the  Court  of  Session,  I  shall  move  that  this  appeal  be  dismissed. 

Lord  Chelmsford. — ^My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend 
on  the  Woolsack ;  and  if  it  were  not  for  the  difierence  of  opinion  which  existed  amongst 
the  learned  Judges  of  the  Court  of  Session  I  should  have  thought  that  there  was  very 
Ettle  difficulty  in  the  case. 

My  Lords,  before  the  Acts  of  the  8th  &  9th  of  the  Queen  the  relief  of  the  poor  in 
Scotland  was  provided  for  partly  by  assessment  and  partly  by  collections  at  the  church 
doors.    A  moiety  of  those  collections  at  the  church  doors  was  blended  with  the  assess- 
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ments,  and  administered  for  the  relief  of  the  permanent  poor.  The  other  moiety, 
after  payment  of  certain  expenses  hy  the  kirk-session,  was  distributed  by  them  for 
the  relief  of  occasional  poor,  and  amongst  those,  able-bodied  persons  out  of  employ- 
ment were  generally  included. 

This  being  the  state  of  things,  the  Act  of  the  8th  &  9th  of  the  Queen  was  passed, 
and  the  54th  section  of  that  Act  provides  that  the  whole  of  the  church  collections 
shall  remain  with  the  kirk-session,  shall  "  belong  to  and  be  at  the  disposal  of  the  kirk- 
session  of  each  parish,"  so  that  after  this  enactment  there  was  no  IcJnger  a  moiety  of 
the  collections  at  the  church  doors  to  be  blended  with  the  assessments  for  the  relief 
of  the  permanent  poor. 

r  A  new  parochial  board  was  established,  and  that  parochial  board  was,  in  the  first 
place,  by  the  3 2d  section,  to  make  up  every  year  "  a  roll  of  the  poor  persons  claiming 
and  by  law  entitled  to  relief  from  the  parish  or  combination,  and  of  the  amount  of 
relief  given  or  to  be  given  to  each  of  such  persons."  Of  course  that  was  a  roll  which 
applied  merely  to  the  permanent  poor,  because  those  were  the  only  persons  who  were 
ascertained  at  the  time. 

Then  the  33d  section  of  the  Act  provides  that  it  shall  be  lawful  for  the  parochial 
board  **  to  resolve  that  the  funds  requisite  for  the  relief  of  the  poor  persons  entitled 
to  relief  from  the  parish  or  combination,  including  the  expenses  connected  with  the 
management  and  administration  thereof,  shall  be  raised  by  assessment."  Now,  it 
is  quite  clear  from  the  words  of  this  section  that  that  assessment  was  to  be  applied 
to  the  persons,  and  applied  solely  to  the  persons  who  were  entitled  to  relief  from  the 
parish.  And,  therefore,  if  nothing  more  had  been  said  by  the  Legislature,  it  is  clear 
that  the  occasional  poor  would  not  be  included  in  the  persons  who  were  to  be  relieved 
out  of  this  assessment.  But  it  was  the  intention  of  the  Legislature  that  a  certain 
class  of  the  occasional  poor  should  have  relief,  not  that  they  should  be  entitled  to  relief, 
but  that  they  should  have  relief  out  of  this  assessment.  Accordingly,  the  68th  section, 
upon  which  the  whole  question  turns,  provides,  not  that  the  occasional  poor,  observe, 
shall  be  entitled  to  relief  out  of  this  fund,  but  that ""  all  assessments  imposed  and  levied 
for  the  rehef  of  the  poor  shall  extend  and  be  applicable  to  the  relief  of  occasional  as 
well  as  permanent  poor."  Therefore  that  gave  the  parochial  board  a  power  to  ad- 
minister relief  to  occasional  poor  out  of  those  funds,  which  were  originally  to  be  an 
assessment  for  persons  who  were  entitled  to  relief.  But  then,  inasmuch  as  able-bcxlied 
persons  out  of  employment  had  been  treated  as  occiisional  poor,  if  nothing  more  had 
been  said,  they  would  have  been  included  within  this  prior  part  of  the  enactment 
in  the  68th  section  ;  and,  therefore,  to  guard  against  that,  the  Legislature  introduces 
a  proviso  to  this  effect : — "  That  nothing  herein  contained  shall  be  held  to  confer  a 
right  to  demand  relief  on  able-bodied  persons  out  of  employment." 

Now,  taking  the  few  sections  of  the  Act  which  I  have  brought  to  your  Lordships' 
attention  into  consideration,  what  can  be  more  clear  than  this,  that  it  was  the  inten- 
tion of  the  Legislature  that  able-bodied  persons  should  not  have  relief  out  of  this  par 
ticular  fund,  which  was  an  assessment  raised  for  the  relief  of  persons  entitled  to  relief, 
and  was  to  be  extended  only  to  occasional  poor  by  the  provisions  of  the  68th  section  i 
The  matter  appears  to  me  to  be  so  perfectly  clear  that  I  cannot  hesitate  for  a  moment 
to  concur  with  my  noble  and  learned  friend  on  the  Woolsack  that  the  appeal  should 
be  dismissed. 

Lord  Kingsdown. — I  entirely  concur  with  my  noble  and  learned  friends. 

Anderson. — My  Lords,  I  am  instructed  by  the  respondents  to  say  that  they  do  not 
ask  for  any  expenses  in  this  case. 

Intkrlocutors  affirmed,  and  appeal  dismissed. 
WiLLUM  Robertson,  and  6.  &  H.  Cairns,  W.S.— Martin  &  Leslie,  and  J.  Galleily, 

S.S.C.— Agents. 
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Na  2.  IV.  Macpherson  H.L.  5.     15  Feb.  1866.    House  of  Lords.— Lord 

Cliancellor  (Cranworth);  Lord  Chelmsford;  Lord  Kingsdown. 

George  Strang  (Pursuer),  Appellant.  —BovUl,  Q.G,  —Coleridge,  Q,C.  ' 

Egbert  Steuart  (Defender),  Respondent.— iJo/^  Q.C.— Broun. 

Property — March — Comrrwn  property. — The  proprietor  of  certain  lands  divided  them 
into  two  farms,  A  and  B,  by  a  hedge  and  ditch.  He  afterwards  sold  the  farm  of  A, 
which  was  described  in  the  conveyance  as  bounded  on  the  north  by  the  farm  of  B. 
Some  years  after,  the  then  proprietor  of  A  raised  an  action  against  the  proprietor 
of  B  concluding  for  declarator  that  the  hedge  and  ditch  were  mutual  property, 
and  that  they  altogether  constituted  the  march  fence.  The  defender  maintained 
that  the  hedge  alone  was  the  march,  and  claimed  exclusive  right  to  the  ditch, 
which  adjoint  his  property.  Held  (affirming  the  judgment  of  the  Court  of  Session) 
that  the  hedge  and  ditch  not  having  been  originally  formed  as  a  march  fence  (either 
under  judicial  authority  or  by  agreement  of  parties),  the  onus  lay  upon  the  pursuer 
of  shewing  that  thev  had  subsequently  been  adopted  as  such  by  the  adjoining  pro- 
prietors, and  upon  the  evidence  tnat  the  pursuer  had  failed  to  establish  this. 

(In  the  Court  of  Session,  March  31, 1864,  ante,  vol.  ii.  p.  1015.) 

In  1802,  Wilkie,  the  proprietor  of  certain  lands  wluch  he  had  divided  into  two 
farms  by  a  hedge  and  ditch,  parallel  and  close  to  each  other,  sold  one  of  the  farms  named 
Westar  Breich.  Wester  Breich  was  described  in  the  conveyance  as  bounded  on  one 
part  by  Breichdyke,  the  other  farm  retained  by  Wilkie. 

In  1860  the  hedge  and  ditch  on  the  boundary  of  the  two  farms  having  fallen  into 
such  a  state  of  dilapidation  as  to  be  no  longer  effectual  as  a  fence,  an  application 
was  presented  to  the  Sheriff  by  Strang  (the  pursuer),  then  proprietor  of  Wester  Breich, 
praying  that  Steuart  (the  defender),  then  proprietor  of  Breichdyke,  should  be  ordained 
U>  join  with  the  petitioner  in  repairing  the  hedge  and  ditch. 

Steuart  resisted  the  application,  alleging  that  the  hedge  alone  was  the  march,  and 
that  the  ditch  which  adjoined  his  farm  belonged  exclusively  to  himself. 

Strang  then  raised  the  present  action  in  the  Court  of  Session,  concluding  for  de- 
clarator "  that  the  thorn  hedge  and  ditch  which  divide  "  the  pursuer's  lands  from  the 
defender's  lands,  "form  together  the  march  fence  betwixt  the  said  properties,  and 
are  the  common  or  mutual  property  of  the  pursuer  and  the  defender  ;  and  that 
*  it  should  farther  be  found  and  declared,  that  the  pursuer  and  defender  are  bound 
to  uphold  and  maintain  the  said  hedge  and  ditch  at  their  joint  expense,  and  that  the 
defender  is  not  entitled  to  encroach  upon  or  fill  up  the  said  ditch  by  his  agricultural 
operations  or  otherwise." 

The  Sheriff-court  petition  was  advocated  ob  contingentiam.  Steuart,  in  his  de- 
fences, claimed  the  ditch  as  **  his  property,  and  right  to  plough  across  it  and  fill  it  up." 

After  a  proof  by  both  parties,  the  import  of  which  is  given  in  the  Court  of  Session 
report,  the  Lord  Ordinary  (Kinloch)  pronounced  an  interlocutor  finding  "  that  the 
thorn  hedge  and  ditch  libelled,  and  not  the  thorn  hedge  merely,  form  altogether  the 
march  fence  betwixt "  the  pursuer's  and  defender's  lands. 

The  Second  Division,  on  March  31,  1864,  pronounced  the  following  interlocutor 
in  the  action  of  declarator : — "  Recall  the  interlocutor  of  the  Lord  Ordinary  :  Find  that 
the  pursuer  has  failed  to  establish  that  the  hedge  and  ditch  libelled  form  an  existing 
march  fence  between  the  lands  of  the  pursuer  and  the  defender,  and  are  their 
common  or  mutual  property ;  and  therefore  assoilzie  the  defender  from  the  whole 
conclusions  of  the  libel — reserving  the  right  of  the  pursuer  to  proceed  with  his  applica- 
tion to  the  Sheriff  if  he  shall  be  so  advised  or  to  present  such  other  application  to  the 
Sheriff  as  he  may  judge  best,  and  decern  :  Find  the  defender  entitled  to  expenses,"  &c. 

[6]  The  Court,  at  the  same  time,  pronounced  an  interlocutor  in  the  advocation 
remitting  the  process  to  the  Sheriff. 

The  present  appeal  was  presented  by  the  pursuer  against  the  interlocutor  in  the 
declarator  only. 

The  Lord  Chancellor,  in  moving  that  the  interlocutor  of  the  Court  of  Session 
fihoukl  be  affirmed,  and  the  appeal  dismissed,  said  that  it  was  essential  to  the  appel- 
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lant's  case  that  he  should  establish  that  this  hedge  and  ditch,  which  had  been  erected 
neither  under  the  sanction  of  the  Sheriff  nor  by  express  agreement  of  the  parties, 
had  been  converted  into  a  march  fence  by  the  parties  having  recognised  and  treated 
it  as  such ;  that  upon  that  point  there  was  a  total  absence  of  evidence,  whereas  con- 
clusive evidence  would  have  been  necessary  to  support  it. 

Lord  Chelmsford  and  Lord  Kingsdown  concurred. 

Interlocutor  affirmed,  and  appeal  dismissed,  with  costs. 

Ouverson,  Peachey,  Denby,  &  Peachey,  and  Hill,  Reid,  &  Drummond,  W.S.— 
William  Robertson  and  Werster  &  Sprott,  S.S.C— Agents. 


No,  3f  IV.  Macpherson  H.L.  6    27  Feb.  1866.    House  of  Lords.— Lord 

Chancellor  (Granworth) ;  Lord  Chelmsford;  Lord  Kingsdown. 

James  Beckett  (Pursuer),  AppeWant—Att.-Gen.  Palmer— Anderson,  Q,C. 
jAiMES  HuTCHESON  (Defender),  Respondent. —iJoZ^,  Q.C.—IMler, 

Road — Dumbartonshire  Statute-Labour  Act,  10  Geo,  IV.  c.  71 — Jurisdiction. — In 
an  action  raised  by  a  proprietor  against  the  trustees  under  a  local  road  Act,  con- 
cluding (1)  for  declarator  that  the  trustees  were  bound  to  keep  a  road  in  repair,  (2)  that 
they  had  failed  to  do  so,  and  (3)  for  damages, — held  (aflSrming  judgment  of  the  Court 
of  Session)  (1)  that  by  the  statute  the  duty  of  the  trustees  was  to  meet  together 
at  certain  times,  and  to  exercise  their  discretion  as  to  the  money  to*  be  raised,  and 
the  roads  to  be  repaired ;  (2)  that  by  the  statute  the  conduct  of  the  trustees  in  the 
exercise  of  their  discretion  was  not  subject  to  the  review  of  the  Court  of  Session ; 
and  therefore  (3)  that  the  action  was  incompetent. 

(In  the  Court  of  Session,  ante,  vol.  ii.  p.  482.) 

This  was  an  appeal  from  a  judgment  of  the  Second  Division  of  the  Court  of  Session, 
pronounced  on  22d  January  1864,  in  an  action  raised  by  Mr.  Beckett  of  Solsgirth, 
Dumbartonshire,  against  James  Hutcheson  and  another,  *  as  clerks  to  and  represent- 
ing "  the  trustees  appointed  under  the  Statute-Labour  Act  for  Dumbartonshire,  10  Geo. 
IV.  c.  71  (1829). 

The  conclusions  of  the  summons  were — 1st,  That  the  trustees  "  are  bound  to  put  and 
keep  and  maintain  the  statute-labour  roads  "  within  the  8th  district  of  the  county, 
including  the  road  called  the  Langmuir  road,  "  in  proper  and  sufficient  repair,  and 
for  that  purpose,  and  so  far  as  necessary,  to  exercise  the  powers  conferred  on  them 
by  the  said  Act " ;  2d,  That  the  trustees  have  failed  and  neglected  their  said  duty 
of  maintaining  the  Langmuir  road,  and  of  exercising  the  powers  conferred  upon  them  ; 
and  3d,  That  the  defenders  were  liable  in  £100  for  damages  sustained  by  the  said  failure. 

The  pursuer  averred  that  he  was  proprietor  of  lands  within  the  8th  statute-labour 
district  of  Dumbartonshire,  and  that  the  only  access  to  his  property  from  the 
railway  and  the  turnpike  road  was  by  the  Langmuir  statute-labour  road.  He  further 
averred  that  the  trustees  had  wholly  neglected  their  duty  of  maintaining  the  road 
in  repair,  and  that  it  was  nearly  impassable,  and  could  not  be  used  with  safety.  The 
pursuer  further  averred  that  the  trustees  did  not  levy  the  maximum  rate  of  assessment 
authorised  by  the  Act,  and  had  not  exercised  their  borrowing  powers. 

The  defenders  averred  that  the  road  had  been  kept  in  perfect  repair  prior  to  1857, 
when  the  pursuer  let  his  minerals,  and  that  though  the  road  had  since  that  time  been 
considerably  injured  by  the  larger  mineral  traffic,  it  was  sufficient  to  accommodate 
the  ordinary  traffic ;  that  a  considerable  sum  would  be  required  to  keep  the  road 
in  a  state  suitable  for  mineral  traffic ;  and  that  the  expense  of  maintaining  it  would 
be  so  great  as  to  leave  insufficient  funds  for  the  maintenance  of  the  other  roads  of 
the  district. 

The  defenders  pleaded  ; — (1)  The  trustees,  under  the  provisions  of  their  [7]  Act, 
are  entitled  to  exercise  their  discretion  as  to  the  extent  of  repairs  or  expenditure  to 
be  made  on  the  road  in  question,  and  cannot  be  controlled  in  the  exercise  of  that  dis- 
cretion by  the  Court 
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The  only  clause  of  the  statute  which  could  he  founded  on  as  imposing  a  duty  on 
the  trustees  of  repairing  the  roads,  was  the  second,  which  enacts  that  persons  possessing 
a  certain  qualification  *  shall  he  and  are  hereby  nominated  and  appointed  trustees 
for  making  and  repairing  the  highways,  roads,  and  bridges  within  the  said  county, 
and  for  executing  all  other  the  powers  by  this  Act  given  and  granted." 

In  section  15  it  is  enacted  that  the  dlBtrict  trustees  "  shall  superintend  and  have 
the  direction  and  cognisance  of  the  several  roads  and  bridges  witnin  their  respective 
districts,  and  shall  have  power  to  appoint  the  order  in  which  the  same  shall  be  made 
or  repaired,  and  to  appropriate  the  services  and  money  to  be  exacted  and  raised  by 
virtue  of  this  Act  from  each  district,  within  each  their  respective  district  only/  The 
same  section  gives  power  to  the  preses  or  convener  of  each  district  "  to  call  meetings 
of  the  trustees  for  such  district  as  often  as  he  shall  be  required  to  do  so  by  any  two 
trustees  within  such  district,  upon  ten  days'  previous  notice,  to  be  given  at  the  church 
doors  within  the  district ;  and  in  case  any  difference  of  opinion  in  such  district  meeting 
shall  arise  among  the  said  trustees  concerning  the  application  of  the  services  or  money, 
any  one  of  the  trustees  who  shall  think  himself  aggrieved,  or  shall  think  such  application 
improper,  may  complain  to  the  next  general  meeting,  or  to  the  next  Quarter  Sessions 
of  the  Peace  of  the  said  county,  if  joined  in  such  complaint  by  any  one  of  the  other 
trustees  in  such  district,  eight  days'  notice  in  writing  being  alwavs  given  to  the  clerk 
of  the  district  meeting  of  their  intention  to  bring  an  appeal,  and  the  matter  thereof, 
which  general  meeting  or  Quarter  Sessions  shall  have  power,  and  are  hereby  em- 
poweredj  to  hear  and  determine  the  same.  .  .  .  The  sentence  or  determination  of 
the  said  general  meeting  or  Quarter  Sessions  shall  be  final  and  conclusive,  without 
being  subject  to  review  by  advocation  or  suspension,  or  by  process  of  reduction,  or  in 
any  manner  or  way  whatever." 

The  Lord  Ordinary  (Einloch),  before  answer,  made  a  remit  to  a  man  of  skill  to 
report  on  the  state  of  the  road  in  question,  and,  after  a  report  to  the  effect  that  the 
road  was  not  fit  for  ordinary  country  traffic,  pronounced  an  interlocutor  finding 
that  the  trustees  had  failed  to  perform  their  statutory  duties  in  reference  to  the  mainten- 
ance of  the  road,  and  that  they  were  bound  to  put  the  road  into  a  condition  fit  for 
ordinary  country  traffic,  reserving  any  claim  which  might  be  stated  to  have  the  road 
made  fit  for  mineral  traffic. 

This  interlocutor  was  recalled  by  the  Second  Division  on  22d  January  1864,  when 
the  following  interlocutor  was  pronounced  : — **  Recall  the  said  interlocutor  :  Sustain 
the  first  plea  in  law  for  the  de^nders :  Dismiss  the  action,  and  decern." 
The  pursuer  appealed  * 
Counsel  were  heard  for  both  parties. 

The  Lord  Chancellor  said  that  he  had  no  doubt  whatever  that  the  interlocutor 
of  the  Court  below  was  right. 

There  was  no  doubt  that  the  purpose  which  the  Legislature  had  in  view  in  appointing 
the  road  trustees  was,  that  the  highways  might  be  kept  in  a  state  of  repair,  and  it 
accordingly  directed  them  to  do  everything  which  would  reasonablv  tend  to  the  accom- 
plishment of  that  object.  The  duty  which  the  statute  imposed  upon  the  tnistees 
was  to  meet  together  at  certain  times,  and  to  the  best  of  their  [8]  knowledge  and  judg- 
ment to  determine  what  sums  of  money  should  be  raised,  and  how  it  should  be  expended. 
If  they  failed  in  the  performance  of  that  duty, — to  hold  meetings,  and  to  exercise  the 
powers  conferred  upon  them, — a  right  to  compel  them  would  arise  upon  general  prin- 
ciples of  law  to  any  person  interested.  In  the  present  case,  however,  it  was  sought 
to  make  them  do  what  they  were  not  directed  to  do,  and  it  was  asked  what  was  the 
remedy  in  such  circumstances.  Perhaps  a  remedy  was  furnished  by  the  64th  and 
65th  sections,  which  enacted  that  all  actions  or  complaints  for  any  wrong  or  injury 
done  or  suffered  in  any  matter  relative  to  or  in  consequence  of  any  of  the  powers  given 
by  the  Act,  should  be  originally  brought  before  two  or  more  tfustices  of  the  Peace, 
from  whose  judgment  an  appeal  was  given  to  next  Quarter  Sessions.  It  was  said 
that  these  sections  contained  no  remedy  for  a  mere  Twrirfeasance ;  but  if  that  were 
80,  it  was  all  thejmore  clear  that  the  Legislature  intended  that  there  should  be.no  control 
over  the  discretion  of  those  trustees. 

*  Appellant's  Authorities,— W&Mnsh&w  r.  Orr,  22  D.  627 ;  Guild  v.  Scott,  Dec. 
21,  1809,  F.  C. ;  Mackintosh  i;.  Stirlingshire  Road  Trustees,  12  D.  85 ;  Threshie 
V,  Magistrates  of  Annan.  8  D.  276  ;  Reid  v.  Knox,  23  D.  1096. 
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The  case  of  Guild  v.  Scott,  referred  to  by  the  appellant,  had  no  bearing  upon  the 
present  case,  founded  as  it  was  upon  a  speciid  Act  of  1789.  The  same  remark  applied 
to  the  case  of  Walldnshaw,  and  to  all  the  other  cases  decided  under  the  General  Turn- 
pike Act,  because  these  were  all  authorised  by  these  Acts.  The  subject  had  already 
been  exhausted  by  the  judgments  of  Lord  Cowan  and  Lord  Neaves,  with  which  his 
Lordship  entirely  concurred. 

His  Lordship  concluded  by  moving  their  Lordships  to  affirm  the  interlocutor  of 
the  Court  below,  and  to  dismiss  the  appeal,  with  costs. 

Lord  Chelmsford  said  that  he  entirely  agreed  with  his  noble  and  learned  friend. 
It  was  admitted  that  the  trustees  had  a  duty,  but  it  was  of  a  discretionary  character, 
and  the  question  was,  how  itsperformance  was  to  be  enforced,  and  how  the  powers 
of  the  trustees  were  limited.  Tne  15th  section  of  the  Act  conferred  certain  powers  on 
the  trustees,  and  it  also  provided  for  their  control.  It  provided  that  if  any  trustee 
felt  himself  aggrieved,  he  might  appeal  to  the  next  general  meeting,  or  to  the  next 
Quarter  Sessions,  and  that  their  decision  should  be  final.  That  was  the  only  provision 
made  for  controlling  the  trustees  in  the  exercise  of  their  powers.  Then  the  64  th 
section  enacted  that  all  actions  and  complaints  for  any  wrong  or  injury  done  or  suffered 
in  any  matter  relative  to  or  in  consequence  of  any  of  the  powers  by  that  Act  given 
and  granted,  shall  be  brought  before  two  or  more  Justices  of  the  Peace.  It  was  argued 
that  this  did  not  apply  to  cases  of  non-feasance^  but  only  to  acts  of  immediate  wrong  ; 
but  he  could  not  so  construe  the  clause,  because  its  object  was  to  redress  any  wrong 
suffered  in  any  matter  relative  to  or  in  consequence  of  any  of  the  powers  given  by 
the  Act.  His  Lordship  did  not  see  why  in  the  present  case  an  action  should  lie  in 
the  Court  of  Session,  because  the  wrong  was  consequential,  instead  of  immediate. 
The  section,  in  his  opinion,  referred  to  injuries  of  either  kind,  and  if  that  was  so,  there 
being  a  special  remedv  provided  according  to  a  well-known  principle,  that  specific 
remedy  could  alone  be  had  recourse  to. 

Lord  Eingsdown  concurred. 

Interlocutor  affirmed,  with  costs. 
Deans   &  MacLuckie,  and  J.  &  F.  Anderson,   W.S.— Loch   &    Maclauwn,   and 

J.  Forrester,  W.S.— AgenU. 


No.  4.  IV.  Macpherson,  H.L.  8.    2  Mar.  1866.    House  of  Lords.— Lord 

Chancellor  (Cranworth);  Lord  Chelmsford;  Lord  Kingsdown. 

Thomas   Montagu   ItARTiN   Wkller  (Trustee    under   the   marriage-contract 
of  Robert  Ker,  the  younger)  and  Another,  Apj^ellants  and  Claimants. -- 
Att.-Gen.  Palmer— Lord- Adv.  Moncreiff— Brace. 
Mrs.  Elizabeth  Ure  or  Ker  and  Others  (Trustees  of  the  late  Robert  Ker,  the 
elder),  Respondents  and  Claimants. —J?oii,  Q.C.—Andersony  Q.C. 

Trust — Discretionary  Powers. — A  testator  in  his  settlement  directed  his  trustees  to 
convey  the  residue  of  his  estate,  including  certain  lands,  to  his  eldest  son,  on  his 
reaching  majority,  but  inserted  a  declaration  "  that  in  case  any  of  our  said  children 
shall  marry,  or  otherwise  conduct  themselves  so  as  not  to  merit  the  approbation  of 
my  trustees,  or  a  majority  of  them  accepting  or  surviving  at  the  time,  the  provision 

I]9]  hereby  made  in  favour  of  said  children  so  marrying  shall  only  belong  to  them  in 
iferent,  for  their  liferent  use  allenarly,  and  to  their  issue  or  heir  above  mentioned  in 
fee.  **  In  a  codici  1,  executed  some  years  after,  the  testatorMirected  the  trustees  not  to  con- 
vey the  estate  and  residue  until  his  eldest  son  reached  the  age  of  twenty-five  years.  The 
eldest  son  married  at  the  age  of  twenty-two,  with  the  approval  of  the  trustees.  In 
an  antenuptial  contract  he  conveyed  to  certain  trustees  his  interest  under  his  father's 
settlement.  Immediately  before  the  son  reaching  twenty-five  hie  father's  trustees 
entered  a  minute  in  their  sederunt  book,  expressing  their  disapproval  of  the  son's 
conduct,  and  restricting  his  right  under  his  father's  settlement  to  a  liferent.  In 
a  question  between  the  son's  marriage-contract  trustees  and  the  father's  trustees. 
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hdd  {aff.  judgment  of  the  Court  of  Session)  (1)  that  the  discretionary  power  given 
to  the  trustees  by  the  trust-deed  was  intended  to  subsist  to  the  period  when  the 
conveyance  should  be  made,  and  was  therefore  extended  by  the  codicil  to  the  date 
of  the  son's  reaching  twenty-five  years ;  (2)  that  the  direction  imposed  a  duty  on 
the  trustees  of  judging  of  the  son's  conduct  during  the  whole  period  prior  to  his 
reaching  twenty-five  years,  which  duty  could  not  be  waived  by  them,  and  therefore 
that  the  minute  of  restriction  was  competent  and  effectual  whether  the  trustees 
consented  to  the  marriage-settlements  or  not. 

(In  the  Court  of  Session,  ante,  vol.  ii.  p.  371.) 

In  this  action  of  multiplepoinding,  raised  by  the  trustees  of  the  late  Eobert  Ker  of 
Argrennan,  a  question  arose  as  to  the  disposal  of  that  estate  under  Mr.  Ker's  settle- 
ment. 

In  his  settlement,  which  was  dated  23d  September  1839,  Mr.  Ker  conveved  his 
whole  estate,  heritable  and  moveable,  to  Mrs.  Elizabeth  Ure  or  Ker  and  Others,  as 
trustees,  for  certain  purposes. 

After  making  certain  provisions  in  favour  of  younger  children,  the  truster  directed 
that  his  trustees  *"  shall  hold  the  residue  of  my  means  and  estate  particularly  and 
generaUy  above  disponed,  and  produce  thereof  ...  in  trust,  for  the  use  and  behoof 
of  Robert  Ker,  my  eldest  son,  and  the  heirs  whatsoever  of  his  body ;  whom  faiUng, 
for  the  use  and  behoof  of  **  his  second  son,  &c.  The  deed  further  tlore  : — **  And  1  do 
hereby  appoint  and  direct  my  said  trustees,  upon  the  said  Robert  Ker,  my  son,  attain- 
ing the  years  of  majority,  or  failing  him,  any  other  heir  male  or  female  of  my  body 
in  the  order  above  expressed,  attaining  the  years  of  majority,  forthwith  to  convey  and 
make  over  to  the  said  Robert  Ker,  and  failing  him,  as  aforesaid, ...  on  their  attaining 
the  years  of  majority,  the  said  residue  and  remainder  of  my  means  and  estate,  and 
all  the  rights  and  securities  thereof  vested  in  my  said  trustees ;  and,  in  particular, 
to  convey  to  the  said  Robert  Ker,  or  such  other  heir  as  aforesaid,  my  said  estate  of 
Argrennan."  After  directing  that  Argrennan  should,  if  necessary,  be  burdened  with 
the  provision  to  younger  children,  and  giving  certain  powers  of  management  to  the 
trustees,  the  deed  proceeded  : — "  Declaring  that  in  case  any  of  our  said  children  shall 
marry,  or  otherwise  conduct  themselves  so  as  not  to  merit  the  approbation  of  my  said 
trustees,  or  a  majority  of  them  accepting  and  surviving  at  the  time,  the  provisions 
hereby  made  in  favour  of  said  children  so  marrying  or  acting  shall  only  oelong  to 
them  in  liferent,  for  their  liferent  use  allenarly,  and  to  their  issue  or  heirs  above 
mentioned  in  fee  :  But  it  is  hereby  declared  that  a  regular  minute  must  be  entered 
in  the  sederunt  book  of  the  trustees,  expressing  their  disapprobation  of  the  conduct 
of  any  of  my  said  children,  to  restrict  them  to  a  iSerent  as  aforesaid." 

A  codicil,  dated  26th  January  1847,  bore : — "  I  hereby  declare  and  direct  that 
the  trustees  named  in  my  said  deed,  or  those  to  be  assumed  by  them,  shall  not  convey 
to  my  eldest  son,  Robert  Ker,  or  failing  him,  any  other  heir  male  or  female  of  my 
body,  mv  estate  of  Argrennan,  with  the  household  furniture  and  pertinents  as  directed 
in  said  deed,  or  residue  or  remainder  of  my  means  and  estate  as  therein  provided,  on 
his  or  their  attaining  the  age  of  twenty-one  years,  but  that  the  said  conveyance  shall 
be  postponed  till  the  said  Robert,  Ker,  or  other  heir  succeeding  as  thereby  pro- 
[lOjvided,  shall  attain  the  age  of  twenty-five  years ;  and  in  the  event  of  my  daughter, 
EB^beth  Mary  Ker,  succeemng  to  my  heritable  estate,  the  conveyance  to  her  by  my 
said  trustees  shall  not  be  made  tiU  she  attains  twenty-eight  years  of  age." 

The  truster  died  in  1854,  and  was  survived  by  his  eldest  son.  Robert  Ker,  who 
reached  his  majority  in  1857.  In  1858  he  was  engaged  to  be  married  to  Miss  M* Alpine, 
an  Irish  lady.  With  reference  to  the  proposed  marriage  a  deed  was  executed  in  the 
English  form,  by  which  the  lady's  fortune  was  settled  upon  herself  an<f  her  children, 
with  a  liferent  to  Mr.  Ker ;  ana  on  the  other  hand,  Mr.  Ker  executed  a  deed  in  the 
Scotch  form,  conveying  his  interest  in  his  father's  settlement  and  in  the  estate  of 
Argrennan  to  Captain  (afterwards  Major)  Thomas  Montagu  Martin  Weller  and  Others 
as  trustees  for,  inter  alia,  the  following  purposes : — (2)  For  payment  of  Mr.  Ker 
junior's  debts  at  the  date  of  the  marriage,  the  same  being  declared  not  to  exceed  £2000 ; 
(3)  for  payment  of  the  free  annual  proceeds  to  Mr.  Ker  junior  during  his  life ;  (4)  an 
annuity  of  £400  to  his  widow,  <fec.  The  contingency  of  Mr.  Ker  dying  before  reaching 
the  age  of  twenty-five  was  provided  against  by  an  insurance  on  his  life.  The  marriage 
afterwards  took  place,  and  at  a  meeting  of  Mr.  Ker  senior's  trustees  held  subsequently 
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on  14th  September  1858  they  expressed  their  approval  thereof.  It  was  alleged  by 
the  marriage-contract  trustees  that  the  testamentary  trustees  of  Mr.  Ker  senior  had 
also  approved  of  the  marriage-settlements,  but  this  was  denied  by  the  latter.  As  the 
case  was  ultimately  disposed  of  upon  grounds  which  rendered  it  unnecessary  to  de- 
termine this  question  of  fact  it  need  not  be  further  adverted  to. 

On  18th  June  1861,  a  fortnight  before  Mr.  Ker  junior  reached  the  age  of  twenty- 
five  years,  a  meeting  of  his  father's  trustees  was  held,  at  which  they  recorded  in  their 
sederunt  book  a  minute  expressing  their  strongest  disapprobation  of  Mr.  Ker's  conduct, 
and  declaring  "  that  the  provisions  made  in  favour  of  the  said  Robert  Ker  by  the  said 
trust-disposition  and  deed  of  settlement  and  codicils,  and  which  he  is  or  may  be  entitled 
to  in  virtue  thereof,  shall  only  belong  to  him  in  liferent,  for  his  liferent  use  allenarly, 
and  to  his  issue  or  heirs,  as  mentioned  in  said  deed,  in  fee." 

Disputes  having  arisen  as  to  the  effect  of  this  minute,  the  present  action  of  multiple- 
poinding  was  brought.  In  it  the  trustees  of  the  late  Mr.  Ker  claimed  to  hold  the 
estate  of  Argrennan  and  the  residue  of  the  trust-estate  in  virtue  of  the  restriction 
contained  in  their  minute.  The  marriage-contract  trustees  of  Mr.  and  Mrs.  Ker 
claimed  that  Argrennan  should  be  conveyed  to  Mr.  Ker  junior,  or  to  themselves  as 
trustees,  that  the  purposes  of  the  marriage-settlement  might  be  carried  out. 

Probation  having  been  renounced,  the  Lord  Ordinary  (Kinloch),  on  13th  February 
1863,  pronounced  an  interlocutor,  which  concluded  with  the  following  finding : — 
"  Finds,  that  in  consequence  of  the  said  opinion  and  resolution,  and  minute  declaring 
the  same,  the  claim  of  the  said  Robert  Ker  junior,  and  of  any  one  claiming  in  his  right 
against  the  trust-estate  forming  the  fund  in  medio  of  the  present  process,  cannot  be 
sustained  to  any  greater  extent  than  to  that  of  a  liferent  right  to  the  said  Robert  Ker 
of  the  property  and  funds  forming  his  interest  therein ;  and  more  especially,  that  the 
said  Robert  Ker  junior,  or  any  one  claiming  as  his  assignee,  cannot  demand  from  the 
said  trustees  any  other  or  more  extensive  conveyance  of  the  estate  of  Argrennan  than 
a  conveyance  to  or  for  behoof  of  the  said  Robert  Ker  junior,  in  liferent,  for  his  liferent 
use  allenarly,  and  to  the  heirs  pointed  out  in  the  said  trust-disposition  in  fee ;  and 
appoints  the  cause  to  be  enroll^,  in  order  to  be  proceeded  with  in  accordance  with 
the  preceding  findings." 

The  marriage-contract  trustees  reclaimed,  but  the  First  Division,  on  19th  December 
1863,  adhered  to  the  Lord  Ordinary's  interlocutor.  The  present  appeal  was  then 
presented  against  these  interlocutors. 

[11]  Argued  for  the  appellants ; — (!)  The  discretionary  power  given  to  the  trustees 
did  not  apply  to  the  eldest  son,  but  only  to  younger  children.  (This  argument  was 
not  insisted  in.)  (2)  The  discretionary  power  was  given  to  the  trustees  in  the  original 
trust-deed  only,  and  as  there  given,  it  was  a  power  to  be  exercised  before  the  children 
reached  majority.  The  codicil  did  not  extend  the  power ;  it  merely  changed  the  time 
when  the  conveyance  was  to  be  made.  The  minute  of  restriction  was  therefore  ultra 
vires  of  the  trustees.  (3)  Assuming  that  the  power  given  to  the  trustees  did  extend 
to  the  date  when  the  eldest  son  reached  the  age  of  twenty-five  years,  it  was  competent 
for  the  trustees  to  approve  of  his  marriage  and  the  settlements  then  made  in  such 
manner  as  to  preclude  themselves  from  afterwards  restricting  his  right  to  a  liferent, 
to  the  prejudice  of  his  wife  and  children ;  and  the  marriage  settlements  of  Mr.  Ker 
junior  having  been  entered  into  with  the  approval  of  the  trustees,  it  was  incompetent 
for  them  thereafter  to  restrict  Mr.  Ker's  interest  to  a  liferent,  in  so  far,  at  least,  as  such 
restriction  might  prejudice  the  rights  of  his  wife  and  children  under  the  contract  of 
marriage. 

The  respondents'  counsel  were  not  called  upon. 

Lord  Chancellor. — ^The  question  arises  upon  a  trust-deed,  executed  on  the  23d 
September  1889,  by  a  gentleman  of  the  name  of  Robert  Ker.  It  is  sufiicient  to  sav, 
that  having  made  certain  special  provisions,  he  directs  that  his  trustees  "  shall  hold 
the  residue  of  my  means  and  estate  in  trust  for  the  use  and  behoof  of  Robert  Ker,  my 
eldest  son,  and  the  heirs  whatsoever  of  his  body,  whom  failing,  for  the  use  and  behoof  " 
of  his  second  and  other  sons  in  succession. 

The  trust-deed  then  proceeds  in  these  words — "  And  I  do  hereby  appoint  and 
direct  my  said  trustees,  upon  the  said  Robert  Ker,  my  son,  attaining  the  years  of 
majority  "  (I  leave  out  all  that  relates  to  the  other  children),  "  forthwith  to  convey 
and  make  over  to  the  said  Robert  Ker  the  said  residue  and  remainder  of  my  means 
and  estate,  aud  all  the  rights  and  securities  thereof  vested  in  my  said  trustees." 
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Then,  later  in  the  settlement,  there  is  this  passage — "  Declaring  that  in  case  any 
of  our  said  children  shall  marry,  or  otherwise  conduct  themselves  so  as  not  to  merit  the 
approbation  of  my  said  trtistees,  or  a  majority  of  them  accepting  and  surviving  at  the 
time,  the  provisions  hereby  made  in  favour  of  said  children  so  marrying  or  acting 
shall  only  belong  to  them  in  liferent,  for  their  hferent  use  allenarly,  and  to  their  issue 
or  heirs  above  mentioned  in  fee." 

That  settlement  was  to  a  certain  extent  varied  by  a  codicil,  dated  the  26th  January 
1847,  several  years  after  the  date  of  the  deed  itself,  whereby  the  truster  declared  that 
'  the  trustees  named  in  my  said  deed,  or  those  to  be  assumed*  by  them,  shall  not  convey 
to  my  eldest  son,  Eobert  Ker,  or,  failing  him,  any  other  heir  male  or  female  of  my 
body,  my  estate  of  Argrennan,  with  the  household  furniture  and  pertinents,  as  directed 
in  the  said  deed,  or  residue  or  remainder  of  my  means  and  estate  therein  provided, 
on  his  or  their  attaining  the  age  of  twenty-one  years,  but  that  the  said  conveyance 
shall  be  postponed  till  the  said  Robert  Ker,  or  other  heir  succeeding  as  thereby  pro- 
vided, shall  attain  the  age  of  twenty-five  ye^rs  " ;  and  then,  as  to  one  of  the  daughters, 
she  is  not  to  succeed  until  she  attains  the  age  of  twenty-eight  years. 

The  truster  or  testator  died  in  the  year  1854.  The  eldest  son,  Eobert  Ker,  at- 
tained his  majority  in  the  year  1857,  and  therefore  did  not  attain  his  age  of  twenty- 
five  years  until  1861.  In  the  meantime,  between  the  time  of  his  attaining  his  majority 
and  attaining  the  age  of  twenty-five  years — namely,  in  the  year  1858,  he  married ; 
and  for  the  present  purpose  I  shall  assume,  that  having  married,  as  he  certainly  did, 
with  the  consent  of  the  trustees,  those  trustees  also  approved  of  the  settlements 
then  made.  By  a  settlement  then  made  of  his  Scotch  estate,  he  was  made  liferenter 
only,  with  a  power  of  raising  £2000  out  of  the  corpiis  of  the  estate ;  and,  subject  to 
that  liferent,  the  estate  was  for  the  benefit  *of  his  children  in  the  mode  therein  men- 
tioned. As  I  have  said,  the  trustees  certainly  approved  of  the  marriage,  and  I  will 
assume  that  they  approved  also  of  the  settlements  then  made. 

The  question  now  is,  the  trustees  having,  since  the  date  of  the  marriage,  and 
[12]  before  Eobert  Ker  attained  the  age  of  twenty-five,  been  dissatisfied  with  his 
eonduct,  have  they  the  power,  under  that  clause  which  I  have  read  authorising  them, 
in  case  of  the  children  or  any  of  them  misconducting  themselves,  to  confine  the  estate 
of  the  child  so  misconducting  himself  to  a  liferent  only  ?  The  liords  of  Session  have 
held  that  the  power  still  continued,  and  that  the  trustees  having  exercised  it,  it  took 
effect,  and  restricted  the  son's  interest  to  a  liferent. 

Against  the  validity  of  that  interlocutor  of  the  Court  of  Session  the  appellants 
relied  upon  three  grounds  of  objection.  In  the  first  place,  they  said  that  this  power 
did  not  apply  to  the  eldest  son  at  all.  That,  however,  although  put  forward  was  not 
insisted  upon.  I  do  not  know  whether  it  was  formally  abandoned  or  not.  I  need 
hardly  say  that  it  is  a  point  that  would  not  bear  a  moment's  discussion. 

The  next  point,  which  was  one  that  had  more  of  plausibility  in  it,  was  this,  that 
although  the  power  extended  to  all  the  children,  yet  that  it  extended  only  to  each 
child  during  his  minority,  that  although  by  the  codicil  the  age  of  majority  (so  to 
speak)  is  altered  from  twenty-one  to  twenty-five,  yet  the  power  that  was  given  in 
the  trust-deed  to  endure  only  during  the  minority  was  not  extended  by  the  codicil 
to  the  time  at  which  the  estate  was  to  be  conveyed,  namely,  twenty-five  instead  of 
twenty-one. 

I  was  at  one  time  a  little  impressed  by  that  argument,  but  on  further  considera- 
tion I  think  it  is  unfoimded.  If  indeed  the  power  had  been  a  power  declared  to 
endure  only  till  the  time  when  the  child  shall  attain  the  age  of  twenty-one,  there 
might  have  been  great  force  in  the  argument.  But  this  is  a  power  which  endures 
to  all  time,  so  to  say — ^it  endures  till  it  is  put  an  end  to,  not  by  the  child  attaining  the 
age  of  twenty-one,  but  by  an  act  which  was  to  take  place  when  the  child  was  at  the 
age  of  twenty-one,  and  which  by  the  codicil  takes  place  at  a  later  period.  Therefore 
it  seems  to  follow  a^  a  matter  of  course  that  this  power  which  was  to  endure  to  all 
time  as  far  as  the  language  of  it  was  concerned,  and  which  was  only  limited  by  the 
deed  to  the  attaining  of  the  age  of  twenty-one  (because  then  all  the  property  would 
be  gone  out  of  the  trustees),  was,  according  to  the  true  construction  of  the  will  and 
codicil  taken  together,  to  endure  as  long  as  the  property  was  in  the  hands  of  the  trustees. 
That,  I  think,  is  the  true  meaning. 

Tliat  being  so,  the  question  is  whether  or  not  the  trustees  by  consenting  to  the 
marriage,  and  as  I  think  I  may  assume  for  the  purpose  of  this  argument,  consenting 
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on  14th  September  1858  they  expressed  their  approval  thereof.  It  was  alleged  by 
the  marriage-contract  trustees  that  the  testamentary  trustees  of  Mr.  Ker  senior  had 
also  approved  of  the  marriage-settlements,  but  this  was  denied  by  the  latter.  As  the 
case  was  ultimately  disposed  of  upon  grounds  which  rendered  it  unnecessary  to  de- 
termine this  question  of  fact  it  need  not  be  further  adverted  to. 

On  18th  June  1861,  a  fortnight  before  Mr.  Ker  junior  reached  the  age  of  twenty- 
five  years,  a  meeting  of  his  father's  trustees  was  held,  at  which  they  recorded  in  their 
sederunt  book  a  minute  expressing  their  strongest  disapprobation  of  Mr.  Ker's  conduct, 
and  declaring  "  that  the  provisions  made  in  favour  of  the  said  Robert  Ker  by  the  said 
trustniisposition  and  deecf  of  settlement  and  codicils,  and  which  he  is  or  may  be  entitled 
to  in  virtue  thereof,  shall  only  belong  to  him  in  liferent,  for  his  liferent  use  allenarly, 
and  to  his  issue  or  heirs,  as  mentioned  in  said  deed,  in  fee." 

Disputes  having  arisen  as  to  the  effect  of  this  minute,  the  present  action  of  multiple- 
poinding  was  brought.  In  it  the  trustees  of  the  late  Mr.  Ker  claimed  to  hold  the 
estate  of  Argrennan  and  the  residue  of  the  trust-estate  in  virtue  of  the  restriction 
contained  in  their  minute.  The  marriage-contract  trustees  of  Mr.  and  Mrs.  Ker 
claimed  that  Argrennan  should  be  conveyed  to  Mr.  Ker  junior,  or  to  themselves  as 
trustees,  that  the  purposes  of  the  marriage-settlement  might  be  carried  out. 

Probation  having  been  renounced,  the  Lord  Ordinary  (Kinloch),  on  13th  February 
1863,  pronounced  an  interlocutor,  which  concluded  with  the  following  finding : — 
**  Finds,  that  in  consequence  of  the  said  opinion  and  resolution,  and  minute  declaring 
the  same,  the  claim  of  the  said  Robert  Ker  junior,  and  of  any  one  claiming  in  his  right 
against  the  trust-estate  forming  the  fund  in  medio  of  the  present  process,  cannot  be 
sustained  to  any  greater  extent  than  to  that  of  a  liferent  right  to  the  said  Robert  Ker 
of  the  property  and  funds  forming  his  interest  therein ;  and  more  especially,  that  the 
said  Robert  Ker  junior,  or  any  one  claiming  as  his  assignee,  cannot  demand  from  the 
said  trustees  any  other  or  more  extensive  conveyance  of  the  estate  of  Argrennan  than 
a  conveyance  to  or  for  behoof  of  the  said  Robert  Ker  junior,  in  liferent,  for  his  liferent 
use  allenarly,  and  to  the  heirs  pointed  out  in  the  said  trust-disposition  in  fee;  and 
appoints  the  cause  to  be  enrolled,  in  order  to  be  proceeded  with  in  accordance  with 
the  preceding  findings." 

The  marriage-contract  trustees  reclaimed,  but  the  First  Division,  on  19th  December 
1863,  adhered  to  the  Lord  Ordinary's  interlocutor.  The  present  appeal  was  then 
presented  against  these  interlocutors. 

[11]  Argued  for  the  appellants ; — (1)  The  discretionary  power  given  to  the  trustees 
did  not  apply  to  the  eldest  son,  but  only  to  younger  children.  (This  argument  was 
not  insisted  in.)  (2)  The  discretionary  power  was  given  to  the  trustees  in  the  original 
trust-deed  only,  and  as  there  given,  it  was  a  power  to  be  exercised  before  the  children 
reached  majority.  The  codicil  did  not  extend  the  power ;  it  merely  changed  the  time 
when  the  conveyance  was  to  be  made.  The  minute  of  restriction  was  therefore  ultra 
vires  of  the  trustees.  (3)  Assuming  that  the  power  given  to  the  trustees  did  extend 
to  the  date  when  the  eldest  son  reached  the  age  of  twenty-five  years,  it  was  competent 
for  the  trustees  to  approve  of  his  marriage  and  the  settlements  then  made  in  such 
manner  as  to  preclude  themselves  from  afterwards  restricting  his  right  to  a  liferent, 
to  the  prejudice  of  his  wife  and  children ;  and  the  marriage  settlements  of  Mr.  Ker 
junior  having  been  entered  into  with  the  approval  of  the  trustees,  it  was  incompetent 
for  them  thereafter  to  restrict  Mr.  Ker's  interest  to  a  liferent,  in  so  far,  at  least,  as  such 
restriction  might  prejudice  the  rights  of  his  wife  and  children  under  the  contract  of 
marriage. 

The  respondents'  counsel  were  not  called  upon. 

Lord  Chancellor. — ^The  question  arises  upon  a  trust-deed,  executed  on  the  23d 
September  1889,  by  a  gentleman  of  the  name  of  Robert  Ker.  It  is  sufficient  to  say, 
that  having  made  certain  special  provisions,  he  directs  that  his  trustees  "  shall  hold 
the  residue  of  my  means  and  estate  in  trust  for  the  use  and  behoof  of  Robert  Ker,  my 
eldest  son,  and  the  heirs  whatsoever  of  his  body,  whom  failing,  for  the  use  and  behoof  " 
of  his  second  and  other  sons  in  succession. 

The  trust-deed  then  proceeds  in  these  words — "  And  I  do  hereby  appoint  and 
direct  my  said  trustees,  upon  the  said  Robert  Ker,  my  son,  attaining  the  years  of 
majority  "  (I  leave  out  all  that  relates  to  the  other  children),  "  forthwith  to  convey 
and  make  over  to  the  said  Robert  Ker  the  said  residue  and  remainder  of  my  means 
and  estate^  aaj  sll  the  rights  and  securities  thereof  vested  in  my  said  trustees." 
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Then,  later  in  the  settlement,  there  is  this  passage—"  Declaring  that  in  case  any 
of  our  said  children  shall  marry,  or  otherwise  conduct  themselves  so  as  not  to  merit  the 
approbation  of  my  said  trtistees,  or  a  majority  of  them  accepting  and  surviving  at  the 
time,  the  provisions  hereby  made  in  favour  of  said  children  so  marrying  or  acting 
shall  only  belong  to  them  in  liferent,  for  their  hferent  use  allenarly,  and  to  their  issue 
or  heirs  above  mentioned  in  fee." 

That  settlement  was  to  a  certain  extent  varied  by  a  codicil,  dated  the  26th  January 
1847,  several  years  after  the  date  of  the  deed  itself,  wherebv  the  truster  declared  that 
**  the  trustees  named  in  my  said  deed,  or  those  to  be  assume(f  by  them,  shall  not  convey 
to  my  eldest  son,  Eobert  Ker,  or,  failing  him,  any  other  heir  male  or  female  of  mV 
body,  my  estate  of  Argrennan,  with  the  household  furniture  and  pertinents,  as  directed 
in  the  said  deed,  or  residue  or  remainder  of  my  means  and  estate  therein  provided, 
on  his  or  their  attaining  the  age  of  twenty-one  years,  but  that  the  said  conveyance 
shall  be  postponed  till  the  said  Robert  Ker,  or  other  heir  succeeding  as  thereby  pro- 
vid«i,  shall  attain  the  age  of  twenty-five  years  " ;  and  then,  as  to  one  of  the  daughters, 
she  is  not  to  succeed  until  she  attains  the  age  of  twenty-eight  years. 

The  truster  or  testator  died  in  the  year  1854.  The  eldest  son,  Robert  Ker,  at- 
tained his  majority  in  the  year  1857,  and  therefore  did  not  attain  his  age  of  twenty- 
five  years  until  1861.  In  the  meantime,  between  the  time  of  his  attaining  his  majority 
and  attaining  the  age  of  twenty-five  years — namely,  in  the  year  1858,  he  married; 
and  for  the  present  purpose  I  shall  assume,  that  having  married,  as  he  certainly  did, 
with  the  consent  of  the  trustees,  those  trustees  also  approved  of  the  settlements 
then  made.  By  a  settlement  then  made  of  his  Scotch  estate,  he  was  made  liferenter 
only,  with  a  power  of  raising  £2000  out  of  the  corpus  of  the  estate ;  and,  subject  to 
that  liferent,  the  estate  was  for  the  benefit  'of  his  children  in  the  mode  therein  men- 
tioned. As  I  have  said,  the  trustees  certainly  approved  of  the  marriage,  and  I  will 
assume  that  they  approved  also  of  the  settlements  then  made. 

The  question  now  is,  the  trustees  having,  since  the  date  of  the  marriage,  and 
[12]  before  Robert  Ker  attained  the  age  of  twenty-five,  been  dissatisfied  with  his 
conduct,  have  they  the  power,  under  that  clause  which  I  have  read  authorising  them, 
in  case  of  the  children  or  any  of  them  misconducting  themselves,  to  confine  the  estate 
of  the  child  so  misconducting  himself  to  a  liferent  only  1  The  liords  of  Session  have 
held  that  the  power  still  continued,  and  that  the  trustees  having  exercised  it,  it  took 
effect,  and  restricted  the  son's  interest  to  a  liferent. 

Against  the  validity  of  that  interlocutor  of  the  Court  of  Session  the  appellants 
relied  upon  three  grounds  of  objection.  In  the  first  place,  they  said  that  this  power 
did  not  apply  to  the  eldest  son  at  all.  That,  however,  although  put  forward  was  not 
insisted  upon.  I  do  not  know  whether  it  was  formally  abandoned  or  not.  I  need 
hardly  say  that  it  is  a  point  that  would  not  bear  a  moment's  discussion. 

The  next  point,  which  was  one  that  had  more  of  plausibility  in  it,  was  this,  that 
although  the  power  extended  to  all  the  children,  yet  that  it  extended  only  to  each 
chiW  during  his  minority,  that  although  by  the  codicil  the  age  of  majority  ^so  to 
speak)  is  altered  from  twenty-one  to  twenty-five,  yet  the  power  that  was  given  in 
the  trust-deed  to  endure  only  during  the  minority  was  not  extended  by  the  codicil 
to  the  time  at  which  the  estate  was  to  be  conveyed,  namely,  twenty-five  instead  of 
twenty-one. 

I  was  at  one  time  a  little  impressed  by  that  argument,  but  on  further  considera- 
tion I  think  it  is  unfoimded.  if  indeed  the  power  had  been  a  power  declared  to 
endure  only  till  the  time  when  the  child  shall  attain  the  age  of  twenty-one,  there 
might  have  been  great  force  in  the  argument.  But  this  is  a  power  which  endures 
to  all  time,  so  to  say— -it  endures  till  it  is  put  an  end  to,  not  by  the  child  attaining  the 
age  of  twenty-one,  but  by  an  act  which  was  to  take  place  when  the  child  was  at  the 
age  of  twenty-one,  and  which  by  the  codicil  takes  place  at  a  later  period.  Therefore 
it  seems  to  follow  as  a  matter  ol  course  that  this  power  which  was  to  endure  to  all 
time  as  far  as  the  language  of  it  was  concerned,  and  which  was  only  limited  by  the 
deed  to  the  attaining  of  the  age  of  twenty-one  (because  then  all  the  property  would 
be  gone  out  of  the  trustees),  was,  according  to  the  true  construction  of  the  will  and 
codicil  taken  together,  to  endure  as  long  as  the  property  was  in  the  hands  of  the  trustees. 
That.  I  think,  is  the  true  meaning. 

That  being  so,  the  question  is  whether  or  not  the  trustees  by  consenting  to  the 
marriage,  and  as  I  think  I  may  assume  for  the  purpose  of  this  argument,  consenting 
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to  the  settlements,  did  or  did  not  deprive  themselves  of  this  power.  Now,  undoubtedly 
by  the  law  of  England,  I  should  say  it  was  clear  that  they  could  not  divest  themselves 
of  this  power.  I  hope  I  shall  not  De  understood  as  meaning  to  say  that  there  is  any 
difference  between  the  law  of  England  and  the  law  of  Scotland  in  this  respect.  I  do 
not  believe  there  is ;  but  that  question  has  not  been  fully  canvassed,  and  for  the  pur- 
pose of  this  argument  I  do  not  mean  therefore  to  embarrass  myself  with  it.  But  it 
seems  a  very  strange  proposition  that  if  a  testator  gives  power  to  trustees,  evidently 
to  be  exercised  only  with  reference  to  the  interests  of  his  children  or  those  for  whom 
he  was  providing,  the  trustees  should  be  able  to  say,  we  give  up  that  power — a  power 
which  was  given  to  them  not  for  their  own  benefit,  but  for  the  benefit  of  others.  But 
without  going  into  the  question  whether  they  had  the  power  of  divesting  themselves 
of  that  power  or  not,  my  clear  opinion  is  they  never  did  divest  themselves  of  that 
power,  even  if  they  had  the  right  to  do  so.  I  have  assumed  for  this  purpose  that  they 
consented  to  the  settlements  that  were  executed.  Now,  what  were  the  settlements 
that  were  executed  ]  They  were  settlements  of  the  interest  which  this  eldest  son 
took  under  the  trust-deed,  which  was  an  interest  liable  to  be  defeated  by  the  exercise 
of  that  power.  That  power  has  been  exercised,  and  has  thereby  defeated  that 
interest. 

My  Lords,  it  appears  to  me  that  on  these  very  short  grounds  I  may  advise  your 
Lordships  to  concur  with  the  decision  of  the  Court  of  Session,  and  to  affirm  the 
interlocutors  which  are  appealed  against. 

Lord  Chelmsford. — My  Lords,  I  entirely  agree  with  the  opinion  of  the  Lord 
Ordinary,  and  of  the  majority  of  the  Judges  of  the  First  Division. 

In  the  first  place,  I  have  no  doubt  that  the  power  in  question  extended  to  the  heir 
as  one  of  the  children.  The  power  in  terms  applies  to  real  estate,  for  it  declares  that 
the  provisions  made  in  favour  of  the  children  marrying  or  otherwise  conducting  them- 
selves so  as  not  to  merit  the  approbation  of  the  trustees,  shall  only  belong  to  them  in 
liferent  for  their  liferent  use  allenarly,  and  to  their  issue  or  heirs  in  fee. 

[13]  The  trustees  are  appointed  and  directed  to  convey  the  estate  of  Argrennan  to 
the  eldest  son  and  heir,  or  failing  him,  to  any  other  heir,  male  or  female,  of  the  truster's 
body.  As  it  is  to  such  estates  as  the  trustees  are  empowered  to  convey  that  the  power 
of  limiting  the  interest  must  apply,  it  seems  clear  that  it  is  applicable  to  the  estate  of 
Argrennan,  and  therefore  to  the  eldest  heir  as  well  as  to  the  rest. 

The  next  question  is,  to  what  period  the  power  was  limited. 

By  the  trust-deed,  the  conveyance  was  to  be  made  to  Robert  Ker  upon  his  attain- 
ing majority.  This,  therefore,  was  the  time  at  which  originally  the  trustees  were 
required  to  act.  But  by  a  codicil  to  the  deed  a  conveyance  was  not  to  be  made  till  the 
son  arrived  at  the  age  of  twenty-five  years.  It  was  argued  on  the  part  of  the  appel- 
lants, that  although  the  time  was  extended  with  respect  to  the  conveyance,  yet  the 
power  remained  limited  as  in  the  trust-deed  to  the  age  of  twenty-one.  But  this  cannot 
be  the  case.  The  time  at  which  the  trustees  were  required  to  convey  was  the  time 
at  which  they  were  to  determine  whether  the  heir  should  have  the  fee  or  merely  a 
liferent ;  and  when  the  period  for  making  the  conveyance  was  deferred,  it  necessarily 
deferred  to  the  same  period  the  judgment  as  to  the  kind  of  conveyance  which  waa 
then  to  be  made. 

Lord  Deas  expresses  an  opinion  that  the  trustees  might  have  exercised  the  power 
at  the  date  of  the  heir's  marriage.  But  with  great  respect,  I  think  this  view  cannot 
be  correct.  It  was  evidently  the  truster's  intention  that  the  trustees  should  exercise 
their  judgment  upon  a  review  of  the  conduct  of  the  heir  at  the  time  when  the  estate 
was  to  be  conveyed  to  him.  Before  that  period  it  is  clear  that  they  could  not  have 
deprived  themselves  of  the  exercise  of  future  judgment  by  giving  him  the  fee,  and* 
there  seems  to  be  no  reason  why  they  should  have  been  able  to  anticipate  the  time 
of  passing  judgment  upon  the  conduct  of  the  heir  by  restoring  him  to  a  liferent  at 
an  earlier  period  than  his  age  of  twenty-five.  It  was  possible  that  before  twenty-five 
the  heir  might  have  conducted  himself  so  as  to  excite  the  disapprobation  of  the  trustees, 
but  that,  at  that  age,  he  might  have  redeemed  himself  in  their  estimation  by  subsequent 
good  conduct.  There  was  apparently  no  intention  that  the  heir  should  either  have 
the  fee  conveyed  to  him,  or  that  he  should  be  deprived  of  it  by  any  judgment  of  the 
trustees  before  the  period  when  they  were  bound  to  make  the  conveyance. 

But  the  more  important  questions  are,  whether  it  was  competent  for  the  trustees 
to  undertake  that  their  powers  should  not  be  exercised  so  as  to  prejudice  the  rights 
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and  interests  created  by  the  marriage-settlement  of  the  heir ;  and  if  this  was  within 
their  competency,  whether  they  have  in  fact  so  imdertaken. 

It  appears  to  me  that  the  trustees  could  not  either  abandon  or  fetter  the  exercise 
of  the  power  entrusted  to  them.  It  was  a  power  coupled  with  a  duty  of  a  most 
important  character.  It  was  evidently  intended  that  it  should  be  retained  and  freely 
exercised  down  to  the  time  when  they  were  called  upon  to  convey  the  estate. 

But  even  assuming  that  the  trustees  might  have  bound  themselves  not  to  inter- 
fere with  the  rights  and  interests  created  by  the  marriage-settlement  bv  giving  their 
consent  to  it,  in  point  of  fact  no  such  consent  was  ever  given.  That  they  consented 
to  the  marriage  is  clearly  proved,  and  this  would,  of  course,  prevent  their  afterwards 
making  it  the  groimd  of  objection  to  the  conveyance  of  the  fee  to  the  heir.  But  it  is 
not  correct  to  say  that  the  consent  to  the  marriage  carried  with  it  a  consent  to  the 
marriage-settlement.  The  trustees*  names  were  designedly  omitted  as  consenting 
parties  to  the  settlement.  But  if  they  had  consented  to  the  settlement,  it  would,  in 
my  judgment,  have  made  no  difference.  All  parties  knew,  or  ought  to  have  known, 
that  the  provisions  of  the  settlement  could  only  be  contingent  and  conditional,  depend- 
ing upon  the  heir  till  his  age  of  twenty-five.  And  the  settlement  itself  refers  to  the 
conveyance  of  the  estate  from  the  trustees,  and  binds  the  heir  upon  obtaining  this 
conveyance  to  complete  his  feudal  title,  and  to  grant  the  necessary  deeds  and  convey 
ances  for  vesting  the  estate  in  the  trustees  under  the  settlement. 

On  these  short  groimds  I  think  that  the  interlocutors  are  right,  and  that  they 
ought  to  be  affirmed. 

Lord  Eingsdown. — I  entirely  concur  with  my  two  noble  and  learned  friends. 

Interlocutobs  affirmed,  and  appeal  dismissed  with  costs. 
DoMViLLE,  Lawrence,  &  Graham,  and  W.  Sime,  S.S.G.— Dodds  &  Hendrie, 
and  WiLUAM  Waddell,  W.S.— Agents. 

[Commented  upon.  White's  Trs.  v.  White,  1896,  23  R.  836.] 


No.  5.  IV.  Macpherson  H.L.  14.    12  Mar.  1866.    House  of  Lords.— 

Lord  Chancellor  (Cran worth);  Lord  Chelmsford;  Lord  Kingsdown. 

The  Commissioners  for  the  Harbour  and  Docks  of  Leith  (Defenders), 

Appellants. —A^f.-^ren,.  Palmer — Lord- Adv,  Moncreiff— Anderson,  Q.C, 

James  Mn.ES  (Inspector  of  Poor  of  the  Parish  of  North  Leith)  and  Othkrs, 

(Pursuers),  Respondents. —^Sir  Hugh  Cairns^  Q.C.—Rolt,  Q.C, 

Res  judicata. — In  an  action  for  payment  of  poor-rates  assessed  on  a  harbour,  and 
for  declarator  of  liability,  the  Court  of  Session  sustained  a  plea  of  exemption  in  regard 
to  certain  funds  in  respect  of  their  appUcation.  Held  (affirming  judgment  of  Court 
of  Session),  that  this  judgment  did  not  sustain  a  plea  of  res  judicata,  stated  in  de- 
fence to  a  subsequent  claim  for  poor-rates  made  after  the  application  of  the  harbo^^' 
revenues  had  been  changed  by  statute. 

(^served  (per  Lord  Chelmsford),  that  to  support  the  plea  of  res  judicata  it  is  not 
sufficient  that  the  same  point  has  been  previously  determined  in  former  proceedings 
between  the  same  parties,  but  it  is  necessary  that  the  same  subject-matter  should 
have  been  disposed  of  by  the  judgment. 

Harbour — Crovm — Poor-rates — Assessment. — Held  (affirming  the  judgment  of  the 
Court  of  Session),  that  pubUc  harbours  and  their  revenues  are  not  exempt  from 
assessment  for  poor-rates. 

(In  the  Court  of  Session,  arUe,  vol.  iL  p.  1234.) 

This  action  was  brought  by  the  inspector  of  the  poor  of  the  parish  of  North  Leith, 
and  three  individual  owners  or  occupants  of  property  in  that  parish,  who  are  liable  in 
payment  of  poor-rates,  against  the  Commissioners  for  the  Leith  Harbour  and  Docks, 
to  have  it  declared,  (1)  That  the  defenders  were  Uable  to  be  assessed  for  support  of  the 
poor  in  the  parish  of  North  Leith,  under  the  provisions  of  the  Poor-Law  Amendment 
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Act  (8th  &  9th  Vict.  cap.  83),  in  respect  of  lands  and  heritages  situated  in  the  said 
parish,  belonging  to  and  occupied  by  them,  or  let  by  them  to  tenants ;  (2)  That  all 
lands,  quays,  harbours,  wharfs,  docks,  sheds,  railways,  cranes,  and  all  fixed  machinery 
attached  to  or  connected  therewith,  the  property  of  or  occupied  by  the  defenders,  or 
let  by  them  to  tenants,  were  assessable  for  the  support  of  the  poor,  and  that  the  de- 
fenders were  liable  to  be  assessed  in  respect  thereof  under  the  said  Act ;  (3)  That  in 
estimating  the  yearly  rent  or  value  of  tne  said  subjects,  all  harbour-dues,  shore-dues, 
tonnage^lues,  quay-dues,  dock-dues,  shed-dues,  crane-dues,  rents  of  land  and  houses,  rents 
or  charges  for  the  use  of  railways,  and  all  miscellaneous  dues  collected  by  the  defenders, 
should  be  included  and  taken  into  account  in  respect  of  the  said  subjects  and  others, 
in  so  far  as  situa^ted  within  the  parish  of  North  Leith.  There  were  other  declaratory 
conclusions  of  a  subordinate  or  accessory  nature,  and  petitory  conclusions  to  enforce 
payment  of  assessments  alleged  to  be  due  by  them  in  respect  of  the  subjects  within  the 
parish  for  the  year  from  Whitsunday  1860  to  Whitsunday  1861. 

The  two  leading  pleas  stated  in  defence  were — (1)  Res  judicata,  that  the  question 
now  at  issue  has  been  already  settled  by  a  final  judgment  of  the  Court  in  a  previous 
Utigation  between  the  pursuers  and  defenders ;  and  (2)  That "  the  subjects  held  by  the 
defenders  being  held  by  them  solely  and  exclusively  for  the  benefit  of  the  pubKc,  and 
further,  the  rates  and  revenues  leviable  by  the  defenders  being  by  law  limited  and 
appropriated  to  the  maintenance  and  repair  of  the  harbour,  and  the  liquidation  of  the 
debt  incurred  in  the  construction  of  the  works,  the  defenders  are  not  liable  to  the 
assessment  concluded  for  in  the  summons." 

The  plea  of  res  judicata  was  rested  on  certain  judgments  pronounced  ten  years 
previously  in  an  action  at  the  instance  of  the  inspector  of  poor  of  North  Leith  against 
the  Commissioners,  concluding  for  payment  of  poors-rates  for  the  year  from  Whitsun- 
day 1846  to  Whitsunday  1847,  and  for  declarator  of  liability  in  time  coming.  In  that 
action,  the  defenders  pleaded  ;—{S)  "  The  subjects  held  by  the  defenders  being  held  by 
them  solely  and  exclusively  for  the  benefit  of  the  public,  and  further,  the  rates  and 
revenues  leviable  by  the  defenders  being  by  law  limited  and  appropriated  to  the  main- 
tenance and  repair  of  the  harbour,  and  the  liquidation  of  the  debt  in-[15]-curred  in  the 
construction  of  the  works,  the  defenders  are  not  liable  for  the  assessment  concluded  for 
in  the  summons." 

On  19th  November  1852  the  Court  found  that  a  certain  sum  of  £7680,  payable 
annually  out  of  the  revenues  of  the  harbour  and  docks  of  Leith,  in  manner  therein 
mentioned,  was  liable  to  be  assessed  for  the  poor,  and  to  that  extent  repelled  the  third 
[rfea  in  law  stated  for  the  defenders,  but  quoad  ultra  sustained  the  same. 

The  defenders  appealed  against  that  judgment,  in  so  far  as  they  were  found  liable 
to  be  assessed  in  respect  of  the  foresaid  sum  of  £7680,  and  the  result  of  that  appeal  was  a 
reversal  of  the  judgment  of  the  Court  of  Session,  in  so  far  as  complained  of  in  tne  appeal, 
the  judgment  of  the  House  of  Lords  containing  a  declaration  "  that  this  judgment  of 
reversal  is  not  to  prejudice  or  affect  any  question  which  shall  hereafter  arise  as  to  the 
liability  of  the  said  Commissioners  to  be  assessed  for  the  poor,  by  virtue  of  the  Act  8th 
&  9th  Vict.  cap.  83,  for  the  harbour,  docks,  and  subjects  vested  in  them  as  owners, 
tenants,  or  occupiers,  as  in  the  pleadings  is  mentioned." 

On  the  23d  of  June  1855  the  Court  applied  the  said  judgment  of  the  House  of  Lords, 
and  remitted  to  Lord  Neaves  to  dispose  of  the  cause  as  should  be  just,  and  consistent 
with  the  said  judgment. 

Thereafter  the  Lord  Ordinary,  on  the  11th  December  1855,  pronounced  this  inter- 
locutor:— ^"Assoilzies  the  defenders  from  the  whole  petitory  conclusions  of  the  summons, 
and  quod  ultra  dismisses  the  action,  under  the  declaration  that  this  judgment  is  not  to 
prejudice  or  affect  any  question  which  shall  hereafter  arise  as  to  liability  of  the  defenders 
to  be  assessed  for  the  poor,  by  virtue  of  the  Act  8th  &  9th  Vict.  cap.  83,  for  the  har- 
bours, docks,  and  subjects  vested  in  them  as  owners,  tenants,  or  occupiers,  as  in  the 
pleadings  is  mentioned,  and  decerns." 

Subsequent  to  the  date  of  that  judgment  the  Act  23  &  24  Vict,  was  passed.  That 
Act  empowers  the  Commissioners  of  the  Treasury  to  accept  of  £50,000  in  full  of  their 
whole  claims,  fixed  as  amounting  to  £228,374,  9s.  8d.,  and  on  receipt  of  the  £50,000, 
to  grant  to  the  Harbour  Commissioners  a  discharge ;  and  it  is  enacted  that  thereupon 
the  harbour,  docks,  and  other  works,  and  rates  and  whole  revenues,  shall  be  discharged 
of  the  debt  due  to  the  Treasury,  and  of  all  claims  competent  to  the  Commissioners  of  the 
Treasury  in  respect  of  the  debt.    The  Harbour  Commissioners  are  then  empowered  to 
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borrow  ceTtain  sums  of  money  on  security  of  the  harbour  and  revenues,  and,  in  the 
event  of  their  doing  so,  they  are  reauired  every  year  to  set  apart,  "  out  of  the  surplus 
revenue  of  the  said  harbour  and  docks  which  may  remain  after  piying  the  said  annua) 
sum  of  £7680,  and  the  ordinarv  expenditure  on  maintenance,  management,  repairs, 
and  dredging,  and  any  charges  legally  exigible,  and  the  said  annual  simi  of  £500,  pay- 
able to  the  Magistrates  and  Council  of  Leith,  a  sum  of  not  less  than  £10,000,"  to  be 
applied  in  paying  the  interest  and  principal  of  the  sums  borrowed.  The  1 2th  section 
provides  that  all  rates  and  revenues  leviable  by  the  defenders  "  shall  be  applied  in  pajdng 
the  said  annual  sum  of  £7680,  the  ordinary  expenditure  on  maintenance,  management, 
repairs,  and  dredging,  and  any  charges  legally  exigible,  the  said  annual  sum  of  £500, 
payable  to  the  Magistrates  and  Council  of  Leith,  the  sum  of  not  less  than  £10,000  per 
annum,"  in  liquidation  of  the  sums  borrowed  by  the  Commissioners,  and  the  interest 
on  these,  **  ana  in  defraying  the  expense  of  executing  improvements  on  the  said  harbour 
and  docks,  and  the  works  connected  therewith,  and  in  carrying  into  effect  the  purposes 
of  the  several  Acts  relating  to  the  said  harbour  and  docks  and  this  Act,  and  to  no  other 

Curpose  whatsoever."  Section  14  of  the  Act  1st  &  2d  Vict.  c.  55,  the  section  which, 
efore  the  discharge,  regulated  the  appropriation  of  the  harbour  revenues,  is  repealed* 
The  sum  of  £50,000  was  paid  to  the  Treasury  Commissioners,  and  the  statutory  dis- 
charge was  duly  executed  and  recorded. 

[16]  In  the  present  action  the  Lord  Ordinary  pronounced  an  interlocutor,  in  which 
he  found  and  declared  in  terms  of  the  several  declaratory  conclusions  of  the  summons. 

On  a  reclaiming  note  to  the  First  Division,  the  Court  adhered,  Lord  Curriehill 
dissenting. 

The  Commissioners  appealed. 

The  appellants  contended ;— Ist,  That  the  non-liability  of  the  Commissioners  was 
already  res  judicata ;  2d,  That  these  docks  were  not  public  property  in  the  sense  in 
which  the  Mersey  Docks  *  were ;  and  3d,  That  assuming  tney  were  assessable,  the 
assessment  ought  not  to  be  levied  upon  the  harbour  dues. 

Lord  Chelmsford.— It  was  decided  in  the  Mersey  Dock  case  that  though  the 
tniBtees  were  bound  to  lay  out  every  sixpence  of  revenue  in  their  maintenance,  the 
docks  were  nevertheless  liable  to  assessment. 

It  was  not  intended  on  the  part  of  the  appellants  to  dispute  the  general  principle 
which  the  House  laid  down  in  the  last  session  of  Parliament  relating  to  the  rateabikty 
(rf  the  Mersey  Docks  and  the  Clyde  Docks,  but  it  was  conceived  that  the  present  case 
differed  in  some  points  from  those  cases.  If  the  case  of  Adamson  v.  The  Clyde  Navi' 
gation  Trustees  t  were  examined,  it  would  be  found  that  the  conclusions  of  the  sum- 
mons in  that  case  were  much  the  same  as  in  the  present  case,  and  there  was  no  appeal 
to  the  House  against  the  decision  of  the  Court  of  Session  relating  to  the  Clyde  Harl)our 
itself ;  therefore  the  House  had  not  yet  decided  that  a  harbour  was  a  rateable  subject. 
A  harbour  is  not  enumerated  among  the  other  things  which  are  stated  by  the  Scotch 
Poor-Law  Act  to  be  assessable.  It  was  not  land  in  the  strict  sense,  but  was  a  jus  pub' 
licum.  The  dues  payable  in  respect  of  a  port  and  harbour  were  not  assessable.  Adam- 
son's  case  decided  only  that  the  trustees  were  owners  of  lands  and  heritages  in  the  sense 
of  the  Poor-Law  Act. 

Lord  Chelmsford. — If  the  harbour  dues  were  exempted,  according  to  the  judgment 
in  Adamson 's  case,  that  case  has  been  overruled  since  by  the  Mersey  Dock  case. 

Lord  Chancellor.— You  say  the  law  of  Scotland' differs  from  that  of  England  in 
this  respect. 

Lord-Advocate. — I  admit  that  the  Mersey  Dock  case  is  a  difficulty  in  my  wav.  The 
Scotch  Poor-Law  Act  did  not  include  harbours  in  the  enumeration  of  assessable  pro* 
perty.  A  right  of  harbour  is  an  incorporeal  right,  and  could  not  be  included  in  the 
corporeal  property  enumerated  in  the  Poor-Law  Act. 

The  respondents'  counsel  were  not  called  upon. 

Lord  Chancellor. — ^The  point  as  to  whether  trustees  or  commissioners  of  a  harbour 
are  rateable  to  the  poor  was  fully  argued  before  the  House  last  year ;  and  certainly 
the  opinion  arrived  at  was  that  the  trustees  were  liable  to  be  rated  to  the  full  extent 
of  their  receipts  or  profits  over  and  above  expenditure.    I  do  not  wish  to  stop  you  from 

*  Mersey  Dock  and  Harbour  Board  v,  Jones,  &c.,  arUe,  vol.  iii.  H.  L.  p.  102. 
t  Jan.  27,  1860,  22  D.  607 ;  June  26,  1863,  ante,  vol.  i.  p.  974 ;  June  22,  1865, 
aiUe^  vol.  iii.  H.  L.  Rep.  p.  100- 
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trying  to  make  out  some  distinction  between  the  Lieith  Docks  and  the  Mersey  Docks. 
It  may  be  that  you  have  grounds  for  that  contention.  Still,  it  is  not  on  the  principle 
that  the  harbour  itself  was  not  included  in  the  Mersey  case ;  for  it  was  there  clearly 
included,  and  what  was  decided  was  that  all  these  commissioners  or  trustees  are 
rateable  for  the  receipts  coming  to  their  hands,  and  that  these  receipts  were  to  be 
deemed  as  profits,  no  matter  whether  the  trustees  were  bound  by  statute  to  apply  them 
to  some  specified  purpose  or  not.  It  is  a  matter  we  all  know  that  the  Courts  of  this 
country  had  gone  wrong  about  in  former  times ;  but  at  len^h  a  case  came  to  this 
House  last  year  relating  to  the  Mersey  [17]  Docks,  and,  after  elaborate  arguments,  we 
thought  former  errors  should  be  put  right.  I  certainly  thought  the  same  rule  had 
been  laid  down  in  Scotland,  and  that  the  matter  was  finally  set  at  rest  in  both  countries. 
Lord  Advocate. — ^Then,  if  that  is  the  view  taken  by  the  House,  I  will  say  no  more  as 
to  the  general  principle.  The  third  point  raised  the  question,  whether  the  Commis- 
sioners were  liable  to  be  rated  as  to  the  sum  of  £7680,  which  was  paid  in  lieu  of  the 
old  duty  of  a  merk  per  ton  levied  on  goods  brought  into  Leith  port,  and  applied  to  the 
•payment  of  the  ministers  of  Edinburgh.  Now,  as  regards  that  amount,  the  House, 
in  its  former  judgment  in  1854,  expressly  decided  that  the  appellants  were  not  liable 
to  the  extent  of  that  sum. 

Lord  Chelmsford. — ^That  is  merely  a  question  of  over-rating. 

Lord  Advocate, — ^The  appellants  are  merely  trustees  as  to  that  sum,  and  they 
applied  the  money  for  a  charitable  purpose.  The  judgment  of  the  House  in  the 
Mersey  case  last  year  expresslv  left  untouched  the  case  of  public  charities. 

Lord  Chancellor. — We  iid  not  expressly  decide  last  year  that  public  charities 
were  rateable  to  the  poor,  because  that  case  was  not  before  us  ;  but  probably  the  prin- 
ciple of  our  judgment  would  extend  to  charities.  The  old  theory  on  which  charities 
were  held  exempt  from  poor-rates  was  because  it  was  said  there  was  no  occupier ;  but 
it  was,  I  think,  laid  down  in  the  Mersey  case  that  in  all  such  cases  the  trustees  or 
managers  are  the  occupiers,  and  therefore  rateable  as  such. 

Lord  Advocate, — ^I  certainly  was  not  aware  that  it  was  considered  that  the  Mersey 
case,  which  was  decided  last  year,  would  rule  the  case  of  charities.  There  was  a  case, 
relating  to  the  University  of  Oxford,  decided  several  years  ago  in  the  Court  of  Queen's 
Bench,  where  it  was  expressly  held  that  the  university  buildings  were  exempt  from 
poor-rate. 

Lord  Chancellor. — That  was  before  the  late  decision  in  the  Mersey  case.  Possibly 
-you  may  make  out  that  university  buildings  are  in  possession  of  the  Crown.  I  say 
nothing  as  to  that  case  ;  all  I  say  is,  that  if  the  case  of  a  imiversity  comes  within  the 
principle  of  the  Mersey  case,  then  it  must  now  be  ruled  by  that  principle. 

Lord  Advocate, — It  will  be  a  surprise  to  those  connected  with  cnarities  and  uni- 
versities to  learn  that  these  buildings  are  now  rateable  to  the  poor.  In  a  recent  case 
decided  in  Scotland  it  has  been  expressly  held  that  the  university  buildings  are  exempt 
from  rateability. 

Lord  Chelmsford. — How  does  the  case  diiler  from  the  Mersey  Board  case  1  You 
derive  a  certain  sum  from  the  docks,  and  you  apply  it  to  a  certain  purpose.  So  did 
the  Mersey  Board,  and  yet  they  were  held  rateable. 

Lord  Advocate, — We  say  that  this  is  one  of  the  strongest  cases  of  res  judicata.  The 
former  action  was  raised  between  substantially  the  same  parties,  and  as  to  the  same 
subject-matter..  It  concluded  for  declarator  that,  in  all  time  coming,  the  docks  should 
be  subject  to  assessment  for  poor-rates.  The  action  did  not  relate  only  to  the  rate  for 
the  year  1 846,  but  to  the  rate  of  all  future  years.  Therefore,  on  that  ground  alone,  the 
Leith  Docks  ought  to  be  held  exempt,  because  it  has  been  already  so  decided  by  the 
Court  of  Session,  and  by  this  House  in  1852. 

Lord  Chelmsford. — The  actions  were  not  brought  for  the  same  rate  ;  and  besides, 
there  are  three  persons  in  whose  names  the  actions  are  brought,  along  with  the  inspector 
of  the  poor.    The  previous  action  was  not  brought  in  the  names  of  the  same  persons. 

The  respondents'  counsel  were  not  called  upon. 

Lord  Chancellor. — ^My  Lords,  the  Question  in  this  appeal,  though  one  of  great 
importance,  does  not  appear  to  me,  after  tne  examination  which  the  matter  has  received 
at  your  Lordships'  hands,  to  be  one  of  any  difficulty  whatever.  With  regard  to  what 
have  been  called  the  two  latter  points,  the  Lord  Advocate  has  very  [18]  properly  said 
that  after  the  intimation  which  your  Lordships  gave  in  the  course  of  the  argument  he 
would  not  attempt  further  to  contend  for  his  clients. 
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Hy  Lords,  it  cannot  be  a  matter  of  surpnae  that  thijs  subject  should  be  brought 
from  time  to  time  under  the  consideration  of  the  House,  because  it  is  quite  clear  that 
aU  the  Courts  in  both  kingdoms  have  been  for  a  long  time  in  error.  I  will  not  say  that 
the  House  has  ever  decided  the  matter  wrongly,  for  the  cases  never  came  directly  before 
the  House.  But  all  the  Courts,  and  the  greatest  of  modern  Judges,  including  Lord 
Mansfield,  Lord  Kenyon,  and  Lord  Tenterden,  have  been  under  error  in  thinking  that 
public  trustees  and  commissioners  could  not  be  rated  in  respect  of  property  vested  in 
them  when  they  did  not  oc^jupy  it  beneficially.  That  question  was  raised  in  the  great 
case  of  the  Mersey  Docks,  wnich  finally  came  to  be  adjudicated  upon  here ;  and  in 
the  last  session  of  Parliament,  after  a  ven^  elaborate  consideration  of  the  subject  by 
all  the  Judges,  was  finally  decided  by  your  Lordships*  House  in  favour  of  the  rateability 
of  all  trustees  or  commissioners  having  harbours,  docks,  wharves,  and  other  property 
of  the  same  sort  in  their  possession,  in  respect  of  which  they  levied  harbour  dues,  tolls, 
or  other  sums  of  money.  It  was  held  that  all  these  were,  on  a  correct  construction  of 
the  statute  of  Elisabeth  in  England  (and  there  is  no  substantial  difierence  in  the 
language  of  the  statute  which  regulates  the  poor-law  in  Scotland),  liable,  with  the 
single  exception,  that  as  the  Crown  is  not  mentioned  in  the  Poor-Law  Acts  the  Crown 
is  not  bound  ;  and  that  therefore  Her  Majesty's  palace,  the  building  in  which  your 
Lordships  are  now  administering  justice,  and  other  buildings  of  that  sort,  which  can 
be  said  to  be  in  the  occupation  of  the  Crown,  are  not  rateable.  But  it  was  distinctly 
heW  that  harbours,  docks,  rivers,  and  wharves,  and  matters  of  that  sort,  are  not  in  the 
occupation  of  the  Crown,  and  consequently  are  rateable. 

Therefore,  upon  this  general  principle,  I  think  there  is  no  doubt  but  this  property 
is  rateable.  I  certainly  thought,  and  I  believe  both  my  noble  and  learned  friends 
thought,  that  the  very  point  had  been  decided  last  session  in  Adamson's  case ;  but 
from  the  argument  of  the  Lord  Advocate,  I  was  induced  to  look  at  the  journals  to  see 
what  was  the  actual  interlocutor  which  came  by  appeal  before  your  Lordships.  And 
it  certainly  does  appear  that  some  matters  which  were  held  in  the  Mersey  Dock  case 
to  be  chargeable,  did  not  form  the  subject  of  that  appeal.  And,  therefore,  there  has 
not  been  any  strict  adjudication  T^-ith  respect  to  all  that  which  is  now  sought  to  be 
held  rateable  in  the  present  case.  As  it  was  not  all  included  in  Adamson's  case,  it  has 
not  been  finally  adjudicated  upon.  But  that  which  was  deficient  in  point  of  adjudica- 
tion in  Adamson's  case  will  now  be  made  good  by  your  Lordships'  decision  in  this  case. 
And  it  must  be  now  held  in  Scotland,  as  in  England,  that  the  commissioners  or  trustees 
of  docks,  harbours,  wharves,  and  everything  of  the  sort,  are  liable  to  be  rated  in  respect 
of  their  receipts,  whether  in  the  form  of  dues  or  otherwise,  and  whatever  be  the  pur- 
poses to  which  the  receipts  are  applied. 

There  remains  the  single  point  of  res  judicata.  But,  I  think,  that  will  appear  to 
your  Lordships  to  be  more  plausible  than  substantial.  It  appears  that  some  ten  years 
ago  the  question  was  raised  as  to  the  liability  of  the  Commissioners  of  this  harbour  to 
contribute  to  the  rate  that  was  levied  for  the  year  from  Whitsunday  1846  to  Whit- 
sunday 184:7.  The  Commissioners  resisted  liability,  and  pledded,  amongst  other  things, 
that  *  the  subjects  held  by  the  defenders  being  held  by  them  solely  and  exclusively 
for  the  benefit  of  the  public,  and  further,  the  rates  and  revenues  leviable  by  the  de- 
fenders being  by  law  limited,  and  appropriated  to  the  maintenance  and  repair  of  the 
harbour,  and  the  liquidation  of  the  debt  incurred  in  the  construction  of  the  works, 
the  defenders  are  not  liable  for  the  assessment  concluded  for  in  the  summons." 

That  was  affirmed,  and  I  am  quite  ready  to  agree  with  the  Lord  Advocate  and  the 
Attorney  General  in  saying  that  it  has  been  affirmed  so  as  to  be  incapable  of  being 
questioned  in  any  Court,  and  the  circumstance  tliat  the  law  was  not  rightly  under- 
stood, and  that  if  it  had  been  rightly  understood  the  decision  would  have  been  difTerent, 
makes  no  distinction.  But  what  was  affirmed  in  that  case  1  It  was  simply  a  declara- 
tion,— I  do  not  care  in  how  general  terms  it  is  framed  ;  it  could  only  have  been  valid 
as  a  declaration  with  reference  to  that  particular  cause  that  was  then  under  considera- 
tion,— ^that  these  docks  were  not  liable  for  the  rate  imposed  for  the  year  from  Whit- 
sunday 1846  to  Whitsunday  1847.  It  would,  indeed,  be  a  grievous  [19]  misfortune 
were  it  to  be  held  that  that  concluded  the  question  for  all  time  to  come  upon  all  other 
rates  that  might  be  made  when  the  liability  of  harbours,  docks,  and  rivers,  came  to  be 
conclusively  established.  I  think,  therefore,  that  the  plea  of  res  judicata  is  just  as  in- 
valid as  the  other  objections,  and  I  shall  move  your  Lordships  to  affirm  this  interlocutor, 
and  to  dismiss  the  appeal,  with  costs. 
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Lord  Chelmsford. — My  Lords,  I  am  of  the  same  opinion,  that  there  is  no  founda^ 
tion  for  the  plea  of  res  judicata. 

I  shall  not  enter  further  into  the  details  of  the  action  in  which  the  former  judgment 
in  favour  of  the  appellants  was  pronounced,  than  to  observe  that  whether  the  declara- 
tion appended  to  its  judgment  oy  the  House  of  Lords,  together  with  the  application 
of  that  judgment  by  the  Court  of  Session  with  a  similar  declaration,  is  to  be  regarded 
as  a  reservation  of  the  question  of  the  liability  of  the  Commissioners,  the  appellants, 
to  be  assessed  for  the  sum  of  £7680  in  some  other  manner  and  form,  or  a  reservation 
of  their  general  liability  for  poor-rates,  it  would  equally  leave  the  question  open  for 
future  consideration,  whether  they  were  liable  to  any  assessment  for  the  relief  of  the 
poor  in  respect  of  the  harbours,  docks,  and  subjects  vested  in  them  as  owners,  tenants, 
or  occupiers. 

It  appears  to  me  that  the  argument  for  the  appellants  has  not  suificiently  attended 
to  the  nature  of  a  plea  of  res  judicata.  The  maxim  of  the  civil  law,  "  res  judicata  pro 
veritate  accipitur,"  applied  only  when  the  identical  question  which  had  been  once 
judicially  decided  was  again  endeavoured  to  be  raised  between  the  same  parties,  the 
rule  laid  down  in  the  Digest,  44,  2,  3,  being,  "  exceptionem  rei  judicatse  obstare  quoties 
eadem  questio  inter  easdem  personas  revocatur."  This  plea  is  not  competent  therefore 
merely  on  the  ground  that  the  point  raised  in  the  action  has  been  preyiously  determined 
in  some  former  proceedings  between  the  same  parties,  but  it  is  exactly  analogous  to 
a  plea  in  the  English  Courts  of  "  judgment  recovered  " ;  in  which  it  is  necessary,  in 
order  to  make  the  judgment  operate  as  an  estoppel,  that  it  should  be  between  the 
same  parties,  and  upon  the  same  subject-matter  coming  directly  in  question,  either 
in  the  same  Court  or  in  another  Court  of  co-ordinate  jurisdiction. 

Without  considering  whether  the  pursuers  are  different  or  substantially  the  same 
in  the  present  and  in  the  former  action,  or  whether  the  circumstances  under  which 
the  question  is  now  raised  have  been  changed  from  what  they  were  before  by  the  Act 
of  the  23d  &  24th  Victoria,  chapter  48,  it  is  sufficient  to  say  that  the  proceedings 
in  the  present  case  being  for  a  different  rate  from  that  upon  which  the  former  judgment 
proceeded,  the  cause  of  action  is  different,  and  the  plea  of  res  judicata  is  consequently 
inapplicable. 

In  a  case  to  which  the  plea  of  res  judicata  properly  applies,  and  an  appeal  from 
an  interlocutor  in  favour  of  the  defender  is  made  to  the  House,  its  jurisdiction  is  not 
taken  away  by  effect  being  given  to  that  plea.  On  the  contrary,  it  is  then  deciding 
upon  the  whole  subject  of  the  appeal.  The  only  question  in  such  a  case  would  be, 
whether  there  was  a  previous  judgment  between  the  same  parties  on  the  same  subject- 
matter  ;  and  that  once  established,  there  would  be  no  possibility  of  going  behind  the 
judgment  and  examining  the  grounds  on  which  it  proceeded,  for  as  long  as  it  remained 
in  force  and  unreversed  it  would  be  conclusive  between  the  parties. 

For  these  reasons,  I  think  that  the  plea  of  res  judicata  cannot  be  maintained. 

With  regard  to  the  objections  to  rateing  the  port  and  harbour  dues,  and  so  including 
in  the  assessment  the  sum  of  £7680,  I  think  a  sufficient  answer  was  given  to  that 
in  the  course  of  the  argument  by  my  noble  and  learned  friend . 

Lord  Kingsdown. — My  Lords,  I  quite  agree  with  my  two  noble  and  learned  friends. 

Interlocutor  affirmed,  and  appeal  dismissed,  with  costs. 
Maftland  &  Graham,  and  John  Phin,  S.S.C— Simpson  &  Wakeford,  and  Alexander 

Duncan,  S.S.C.— Agents. 

[Principle  applied,  Greig  v.  Heriot's  Hospital,  1866,  4  M.  675;  University  of 
Edinburgh  v,  Greig,  1868,  6  M.  (H.  L.)  97.  Commented  upon,  Black  v.  Irvine  Harbour 
Trs.,  1893,  30  S.  L.  R.  660.  Referred  to,  Duke  of  AthoU  v.  Glover  Incorporation 
of  Perth,  1899,  1  F.  658.] 
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No.  6.  IV.  Macpherson  H.L.  20.    23  Mar.  1866.    House  of  Lords.— Lord 

Chancellor  (Cranworth) ;  Lord  Chelmsford ;  Lord  Kingsdown. 

The  Right  Honourable  the  Lord  Advocate,  Appellant.  —Att.-Gen,  Palmer— 

Lord'Adv.  MoncreiffSoL-Gen.  Collier— Agnew. 

DuGALD  M*Neill,  Respondent.— Sir  Hugh  Cairns,  Q,C.—AndeTS(m,  Q.C. 

Dtmaiion — Biil — Indorsation — Delivery — Proof — Bevenue. — ^The  Crown  claimed  in- 
ventory-duty on  the  contents  for  a  bill  for  £6000,  as  forming  part  of  a  deceased 
lady's  estate.  The  executor,  who  was  her  son,  produced  the  bill,  and  founded  on 
an  indorsation  in  his  favour.  Circumstances  in  which  held  (rev.  judgment  of  Court 
of  Session)  that  delivery  of  the  bill  to  the  son  during  his  mother's  lifetime  had  not 
been  proved ;  and,  therefore,  that  the  contents  thereof  were  not  transferred  by 
the  indorsation,  but  remained  in  bonis  of  the  mother  at  the  time  of  her  death. 

(In  the  Court  of  Session,  ante,  vol.  ii.  p.  626.) 

Dugald  M'Neill,  of  Kintarbert,  was  executor  of  his  mother,  who  died  on  12th  May 
1844,  and  also  of  his  brother,  Lachlan  M*NeilI  Campbell,  who  died  on  2d  May  1852. 
Questions  arose  with  the  Crown  &a  to  the  amount  of  inventory-duty  exigible  from 
these  estates.  The  Crown  ultimately  admitted  that  Mr.  M*Neill  was  entitled  to  re- 
•  payment  of  £70  of  the  inventory-duty  which  had  been  paid  on  his  brother's  executry, 
but  repayment  was  refused  until  Mr.  M*Neill  should  pay  a  sum  of  £88  of  additional 
duty  claimed  by  the  Crown  from  his  mother's  executry.  The  question  in  dispute 
was,  whether  the  contents  of  a  bill  for  £6000  were  in  bonis  of  Mrs.  M*Neill  at  the  date 
of  her  death.  The  bill  in  question  was  dated  2  2d  November  1838,  and  was  drawn 
by  Mrs.  M*Neill,  and  accepted  by  her  son,  Lachlan  McNeill  Campbell.  It  bore  this 
indorsement  (without  date), — **  Pay  the  within  to  Dugald  McNeill. " 

(Signed)       "  Margt.  M'Neill." 

Mr.  M*Neill  had  paid  duty  on  £1300  of  this,  under  the  erroneous  belief,  as  he 
alleged,  that  by  doing  so  he  would  obtain  a  final  settlement  with  the  Crown  of  this 
question,  and  receive  the  sum  due  to  his  brother's  estate. 

Counter  actions  were  raised  by  the  Lord  Advocate,  for  the  Crown,  and  by  Mr. 
M'Neill,  as  his  brother's  executor.    These  actions  were  conjoined. 

The  Crown  averred  that  the  bill  belonged  to  the  deceased  at  the  time  of  her  death. 

The  executor  in  his  defences  made  the  following  statement : — (Stat.  2^  "  The  de- 
fender's brother  having  contracted  considerable  debt  to  his  mother,  he,  on  22a  December 
1838,  granted  to  her  a  bill  for  £6000,  being  a  sum  somewhat  less  than  the  amount 
then  due  by  him.  At  or  about  the  same  date  Mrs.  M'Neill  indorsed  over  this  bill  to 
the  defender,  and  delivered  it  to  him  as  a  gift.  The  defender  did  not  receive  the  bill 
to  hold  in  trust  for  his  mother,  or  for  any  other  party,  and  she  gave  it  to  him  without 
any  condition  or  restriction  whatever.  He  was  to  all  intents  and  purposes  the  true 
owner  of  the  bill,  and  held  it  for  his  own  uses  and  purposes,  and  his  mother  had  no 
control  or  power  over  it  or  its  contents."  The  answer  to  this  averment  was, — "  Ad- 
mitted that  a  sum  of  £6000  was  due  to  Mrs.  M'Neill  by  bill  or  promissory-note,  which 
is  believed  to  have  been  granted  by  the  defender's  elder  brother.  The  defender  has 
been  called  upon  to  produce  the  same.    Quoad  ultra  denied." 

The  defender  further  stated ; — (Stat.  3)  "  The  defender  exercised  from  the  time 
of  the  indorsation  and  delivery  of  the  bill  all  the  rights  of  a  proprietor  thereof.  He 
uplifted  .  .  .  the  interests  accruing  from  time  to  time  thereon,"  &c.  (Stat.  4)  "  On 
5th  June  1840  the  defender  received  payment  of  £1000,  being  part  of  the  contents 
of  the  bill."  The  answers  to  these  averments  were  **  not  known,  and  not  admitted. 
Denied  that  the  defender  had  any  right  during  the  lifetime  of  Mrs.  M'Neill  to  appro- 
priate to  his  own  use,  as  here  stated,  any  part  of  the  contents  of  the  said  promissory- 
note,  or  the  interest  thereof.  Explained  that  any  intromissions  therewith  by  the 
defender  were  merely  as  custodier  m  trust  for  Mrs.  M'Neill,  who  was  the  real  owner 
of  the  KIL" 

[21]  The  pursuer's  only  plea  was  to  the  effect  that  the  defender,  as  executor  of 
Mis.  M'Neill,  watf  bound  to  make  payment  of  the  duty,  with  interest  as  concluded  for. 
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A  proof  was  led,  the  import  of  which  is  given  in  the  Court  of  Session  report.  It 
is  sufficient  to  state  here  that  the  House  of  Lords  held  that  it  did  not  prove  that  the 
bill  had  come  into  the  possession  of  Mr.  M'Neill  during  his  mother's  lifetime.    . 

The  Lord  Ordinary  (Ormidale)  pronounced  an  interlocutor,  finding  the  executor 
liable  in  the  duty  claimed. 

The  executor  reclaimed,  and  the  First  Division  (Lord  Deas  dissenting,  and  Lord 
Ardmillan  absent)  reversed  the  Lord  Ordinary's  judgment. 

The  Lord  Advocate  appealed. 

Argued  for  the  appellant ; — ^The  presumption  of  law  was  against  donation,  and 
it  was  necessary  for  the  respondent  to  prove  his  averment.  It  was  necessary  for  him 
to  shew  that  the  property  of  the  bill  had  been  effectually  transferred  to  him  during 
his  mother's  lifetime,  and  that  it  had  been  so  transferred  with  the  intention  of  donation. 
The  bill  was  not  transferred  by  indorsation  without  delivery,  and  delivery  had  not 
been  proved.  Even  if  it  had  been  delivered,  the  presumption  was  that  the  mother 
did  not  intend  to  impoverish  herself  by  conveying  her  whole  estate  absolutely,  but 
that  she  intended  it  to  be  held  in  trust.  The  evidence  shewed  that  there  was  no  dona- 
tion during  the  life  of  the  mother,  but  merely  a  testamentary  gift.* 

The  respondent,  in  support  of  the  judgment,  stated  the  following  reasons  : — (1) 
The  bill  for  £6000  having  been  specially  and  duly  indorsed  to  the  respondent  by  the 
late  Mrs.  M'Neill,  the  drawer  of  the  bill,  the  burden  of  shewing  that  the  said  bill,  not- 
withstanding the  indorsement,  remained  the  property  of  the  drawer  and  chargeable 
on  her  death  with  succession-duty  as  part  of  her  estate,  lay  upon  the  Crown.  (2) 
Because  the  appellant  had  failed  to  prove  that  the  indorsement  of  the  bill  to  the  re- 
spondent was  made  in  triist  for  the  late  Mrs.  McNeill,  or  with  any  other  intention* 
than  that  of  transferring  the  property  of  the  bill  to  the  respondent.  (3)  Because  the 
whole  evidence  in  the  case  is  consistent  with,  and  supports  the  legal  presumption 
deducible  from  the  indorsement  of  the  bill  for  £6000  to  the  respondent. 

The  respondent  argued ; — ^That  as  his  title  to  the  bill  was  completed  by  special 
indorsation,  the  onus  lay  upon  the  Crown  to  shew  that  there  was  no  intention  to 
transfer  it.  The  evidence  did  not  shew  that  Mrs.  M'Neill  did  not  intend  to  transfer 
the  bill.  There  was  no  presumption  against  donation  to  children.!  The  presumption 
of  law  was  that  the  bill  was  indorsed  the  same  day  as  it  was  drawn  when  an  indorsation 
was  not  dated.  It  was  now  said  that  there  was  no  evidence  of  delivery.  That  point 
was  not  made  in  the  Court  below,  but  the  presumption  was  that  delivery  took  place 
at  the  date  of  indorsation.!  There  was  no  presumption  against  donation  to  be  drawn 
from  the  probable  intention  to  avoid  payment  of  inventory-duty.§ 

Lord  Uhancellor. — My  Lords,  this  is  a  claim  of  inventory-duty  on  a  sum  of  £6000, 
as  part  of  the  moveable  estate  of  Margaret  Campbell  or  McNeill.  She  died  on  the 
4th  May  1844,  leaving  three  children,  Lachlan,  her  eldest  son ;  Dugald,  her  second 
son,  and  a  daughter,  Isabella.  Dugald,  on  her  death,  intro-[22]-niitted  with  her  per- 
sonal estate  as  her  executor,  but  no  inventory  was  recorded  till  4th  October  1852, 
when  he  gave  up  an  inventory,  with  an  affidavit,  stating  liis  mother's  effects  to  have 
amounted  to  only  £198,  16s.  Id.    Lachlan  died  2d  May  1852. 

After  Dugald  had  given  up  the  inventory,  circumstances  occurred  which  led  the 
Crown  to  claim  duty  on  a  much  larger  sum  than  £198,  16s.  Id.  The  Officers  of 
the  Revenue  alleged  that,  besides  that  sum,  Mrs.  M'Neill  was  at  her  death  possessed 
of  a  sum  of  £6000,  secured  to  her  by  a  bill  of  exchange  for  that  amount,  bearing  date 
the  22d  of  November  1838,  drawn  by  her  upon,  and  accepted  by  her  son  Lachlan, 
payable  one  day  after  date.  Dugald  denied  that  this  sum  formed  any  part  of  his 
mother's  property  at  her  death,  but,  nevertheless,  for  reasons  which  it  is  unnecessary 
to  explain,  he  paid  duty  on  £1300,  part  of  that  smn,  under  protest.  Dugald  was 
executor  of  his  brother  Lachlan,  and  he  had  paid  duty  on  his  estate  to  the  amount  of 

*  Stair,  iv.  45,  17 ;  i.  8,  2  ;  Ersk.  iii.  3,  92  ;  Henderson  v:  M'Culloch,  1  D.  927  ; 
Heron  v.  Mac^eoch,  14  D.  25 ;  British  Linen  Co.  v,  Martin,  11  D.  1004. 

t  Murray  v,  Todd,  Hume,  275  ;  Braidwood  v.  Braid  wood,  14  S.  64  ;  Fife  t?.  Kedslie, 
9  D.  853. 

J  Rossie  V,  Ogilvy,  M.  1501  ;  Smith  v.  Home,  M.  1502 ;  Maitland  v.  Forbes,  5  Br. 
Sup.  431. 

§  Attorney-General  r.  Jones,  3  Price,  368 ;  Brown  r.  Adv.-General,  1  Macqueen, 
p.  79, 
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£70  in  excess  of  what  was  really  due  from  him.  The  Officers  of  the  Revenue  refused 
to  return  this  sum  to  him,  claiming  to  set  off  the  duty  due  on  the  balance  of  the  £6000 
not  yet  paid. 

Two  actions  were  raised,  one  by  Dugald  against  the  Lord  Advocate,  as  representing 
the  Revenue,  claiming  repayment  of  that  sum  of  £70  ;  the  other  by  the  Lord  Advocate 
against  Dugald,  claiming  payment  of  duty  on  the  balance  of  £4700. 

It  was  admitted  that  the  case  in  both  actions  depended  entirely  on  the  question 
whether  the  £6000  bill  did  or  did  not  form  part  of  the  personal  estate  of  the  mother 
at  her  decease.  If  it  did,  then  Dugald  was  liable  to  pay  duty  on  the  £4700.  If  it  did 
not,  then  the  Board  of  Revenue  admitted  their  liability  to  return  to  Dugald  the  £70 
which  they  had  received  in  excess  on  account  of  what  was  due  from  him  as  executor 
of  his  deceased  brother. 

That  Mrs.  Campbell  or  McNeill  was  at  one  time  possessed  of  this  bill,  and  entitled 
to  the  money  thereby  secured,  was  not  disputed ;  but  the  case  made  by  Dugald  was, 
that  at  or  immediately  after  its  date  it  was  indorsed  by  his  mother  to  him  by  way  of 
gift,  and  so  formed  no  part  of  her  personal  estate  at  her  death.  It  was  not  disputed 
that  the  bill  bears  the  genuine  indorsement  of  Mrs.  M'Neill,  and  a  special  indorsement 
in  favour  of  Dugald,  and  he  relies  upon  that  as  a  valid  gift  to  him  of  the  bill,  and  the 
money  secured  thereby. 

But  it  is  to  be  observed,  that  mere  indorsement,  if  that  word  is  to  be  understood 
as  expressing  only  the  writing  on  the  back  of  the  bill,  is  not  sufficient  to  transfer  the 
bill  or  its  contents  to  the  person  named  as  indorsee.  In  order  to  transfer  the  property 
in  the  bill,  the  indorsee  must  prove  that  it  was  deHvered  to  him,  for,  until  delivery, 
the  property  remains  unchanged. 

In  ordinary  cases,  no  question  arises  as  to  whether  the  bill  has,  or  has  not  been 
delivered.  When,  as  is  always  the  case,  the  indorsee  is  the  holder,  the  fact  that  he  is 
so  is  prima  facie  evidence  that  the  bill  was  delivered  to  him  according  to  the  indorsement, 
and  no  further  proof  of  deHvery  is  necessary.  If,  therefore,  Dugald  could  have  shewn 
that  he  was  the  holder  of  the  bill  in  the  lifetime  of  his  mother,  he  would  at  all  events 
have  proved  the  first  proposition,  which  it  was  incumbent  on  him  to  establish  in  order 
to  make  out  his  title  as  donee,  namely,  that  the  legal  title  to  the  bill  had  been  transferred 
to  him  by  his  mother. 

But  he  has  failed  to  make  any  such  proof.  There  is  nothing  to  shew  that  he  was 
the  holder  of  the  bill  in  his  mother's  lifetime ;  and  inasmuch  as  he  was,  or,  at  all  events, 
sissumed  to  be  her  executor,  the  fact  that  since  her  death  the  bill  has  been  in  his  possession 
proves  nothing.  That  possession  may  be  attributed  to  his  character  of  her  executor 
just  as  reasonably  as  to  his  alleged  title  as  indorsee ;  and  as  the  onus  of  proof  was  on 
him  to  shew  a  title  on  the  latter  head,  he  has  failed  to  establish  that  which  is  the  neces- 
sary foundation  of  his  claim. 

The  original  bill  was  produced,  and  there  are  indorsed  on  it  yearly  receipts  for 
interest,  dated  every  year  on  the  22d  of  November,  beginning  on  the  22d  of  November 
1830,  and  ending  on  the  22d  of  November  1845.  These  receipts  are  all  signed  by 
Dugald  ;  and  it  was  argued  that  they  afford  strong  evidence  to  shew  that  the  bill  must 
have  been  in  his  possession  at  the  time  when  they  were  made.  This  would  have  been 
a  cogent  evidence  to  prove  that  the  bill  had  been  delivered  to  him  by  his  mother  if  it 
could  have  been  shewn  that  the  indorsements  were  made  at  the  time  when  they  bear 
date  :  but  there  is  nothing  to  shew  that  this  was  [23]  the  case.  On  this  head  the 
evidence  is  a  perfect  blank,  and,  looking  at  the  bill  itself,  I  was  satisfied  from  its  appear- 
ance that  all  the  receipts  prior  to  that  of  2 2d  November  1844  {i.e.  prior  to  the  death 
of  the  mother)  were  made  at  the  same  time.  They  are  all  apparently  written  with 
the  same  ink  and  at  the  same  time,  and  seem  to  have  been  written  shortly  after  the 
death  of  the  mother,  with  the  object,  a  very  honest  one,  of  shewing  that  in  some  way, 
not  clearly  explained,  all  interest  was  to  be  considered  as  satisfied.  The  two  entries 
of  22d  November  1844  and  22d  November  1845,  made  after  the  mother's  death,  appear 
to  have  been  written  at  times  different  from  that  when  the  prior  indorsements  were 
made.  But  they  are  not  important,  as  the  bill  had  certainly  at  that  time  come  into  the 
possession  of  Dugald.  The  argument  that  these  indorsed  receipts  were  made  for  the 
purpose  of  excluding  any  future  claim  for  interest,  and  not. as  indicating  the  actual 
receipt  of  money,  derives  strong  confirmation  from  the  fact  that  none  of  them  mention 
any  particular  sum  as  having  been  received,  and  all  of  them  (seven  in  number)  bear 
date  the  exact  day  on  which  the  interest  would  be  due.     It  is  hardly  credible  that  for 
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seven  years  interest  should  have  been  paid  on  the  very  day  on  which  it  became  due — 
more  especially  when  one  of  those  days,  2  2d  November  1840,  fell  on  a  Sunday. 

The  result  therefore  is,  that  Dugald,  the  respondent  in  the  first  appeal,  has  failed 
to  satisfy  me  that  the  bill  ever  was  dehvered  to  him  by  his  mother,  or  that  it  did  not 
remain  in  her  possession  at  her  decease.  The  whole  foundation,  therefore,  of  his  claim, 
that  it  was  indorsed  over  to  him  as  a  gift,  fails.  If  he  had  been  able  to  shew  that  it 
was  indorsed  and  delivered  to  him  by  his  mother  in  her  lifetime,  so  as  to  give  him  the 
absolute  legal  title  to  it,  then  would  have  arisen  the  important  question  discussed  by 
the  learned  Judges  below,  and  on  which  they  did  not  agree,  whether  the  mother,  by 
indorsing  and  delivering  the  bill  to  her  son  ought  to  be  considered  to  have  intended 
to  make  him  a  present  of  it,  or  only  to  have  put  it  into  his  hands  as  a  trustee  for  herself. 
In  many  cases,  the  mere  transfer  of  property  without  consideration  has  been  held 
not  to  alter  the  beneficial  ownership.  The  want  of  consideration  has  been  held 
sufficient  to  rebut  the  presumption  arising  from  a  transfer  of  the  legal  interest,  or 
rather  to  raise  a  presumption  sufficient  to  rebut  the  prima  fade  legal  title  of  the  transfer. 
Whether  the  circumstances  of  this  case  would  have  been  sufficient  to  raise  such  a  pre- 
sumption against  the  respondent,  if  he  could  have  shewn  that  the  bill  was  ever  indorsed 
and  delivered  to  him  by  his  mother,  I  need  not  stop  to  inquire.  But  I  may  observe, 
that,  as  the  indorsement  and  delivery  of  a  bill  of  exchange  enable  the  indorsee  to 
negotiate  and  deal  with  the  bill  as  his  own,  such  a  transaction  affords  stronger  evidence 
of  an  intention  to  part  with  all  beneficial  interest  than  is  the  case  in  many  other  kinds 
of  transfer.  This,  however,  is  a  point  which,  for  the  reasons  I  have  given,  does  not 
seem  to  me  to  arise  in  this  case. 

My  opinion  is,  that  the  interlocutors  complained  of  ought  to  be  reversed,  and  that 
of  the  Lord  Ordinary  sustained. 

Lord  Chelmsford. — My  Lords,  the  question  upon  this  appeal  being  one  entirely 
of  fact,  if  I  had  found  that  a  majority  of  the  Judges  below  had  arrived  at  the  same 
conclusion  upon  it,  I  should  have  submitted  to  their  judgment  even  if  I  had  felt  a  doubt 
as  to  its  propriety.  But  although  there  was  a  majority  of  the  Inner-House  in  favour 
of  the  interlocutor  appealed  from,  yet,  taking  the  Lord  Ordinary  into  account,  there 
is  an  equal  division  of  opinion  on  the  case,  and  I  therefore  consider  mjrself  at  liberty 
to  follow  my  own  judgment  upon  it. 

In  determining  the  question,  it  seems  to  me  to  be  necessary  to  ascertain  with  accur- 
acy upon  which  of  the  parties  the  onus  probandi  ultimately  rested.  The  summons 
in  the  action  by  the  Crown  (the  only  one  necessary  to  be  considered)  claimed  the  sum 
of  £88  for  inventory-duty  due  and  payable  by  the  defender  (the  respondent)  as  executor 
of  his  mother.  Upon  this  summons  it  was  incumbent  upon  the  pursuer  to  prove 
that  the  defender  had  possessed  himself  of  some  personal  estate  of  his  mother  upon 
which  duty  was  payable.  In  his  condescendence,  the  pursuer  alleged  that  the  estate 
in  the  defender's  possession,  upon  which  the  dutv  attached,  consisted  of  money  due 
to  the  defender's  mother  at  her  death  upon  a  bill  or  promissory-note  to  the  amount 
of  £6000.  In  the  revised  statement  of  facts,  the  defender  states  that  his  brother 
having  contracted  a  considerable  debt  to  his  mother,  he,  on  the  22d  December  1838, 
granted  to  her  a  bill  for  £6000,  and  [24]  that  at  about  the  same  date  she  indorsed  over 
that  bill  to  the  defender,  and  delivered  it  to  him  as  a  gift.  The  parties  being  at  issue 
upon  this  alleged  statement  of  facts,  it  would  have  been  sufficient  for  the  defender, 
in  the  first  instance,  to  produce  the  bill  of  exchange  indorsed,  and  to  prove  the  de- 
livery of  it  to  him  before  his  mother's  death.  If  he  had  done  so  he  would  not  have 
been  compelled  to  adduce  any  further  proof  of  the  gift  of  the  bill,  the  special  indorse- 
ment upon  it,  and  delivery  to  him,  being  prima  fade  (and,  if  unanswered,  conclusive) 
evidence  to  establish  his  defence.  The  defender,  however,  gave  no  evidence  at  all  that 
the  bill  was  in  his  possession  before  the  death  of  his  mother.  Isabella  M*Neill,  his 
sister,  who  was  called  as  a  witness  for  the  Crown,  never  saw  the  bill,  nor  did  she  know 
of  her  own  knowledge  that  it  had  ever  been  granted.  The  indorsements  of  pa^nnent 
of  interest  from  the  22d  November  1839  to  the  22d  November  1844,  and  an  indorse- 
ment of  the  payment  of  a  sum  of  £1000  on  the  5th  June  1840,  appear  to  have  been 
all  written  at  the  same  time.  Under  these  circumstances,  the  Crown  might,  I  think, 
have  rested  upon  the  failure  on  the  part  of  the  defender  to  prove  that  the  bill  had 
passed  from  his  mother  to  him,  for  no  presumption  in  his  favour  could  have  arisen 
by  his  possession  of  it  after  her  death. 

But  the  pursuer  met  the  imperfect  case  of  the  defender  by  evidence  tending  to 
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establish  the  great  improbability  of  there  having  been  an  absolute  gift  of  the  bill. 
From  the  testimony  of  Isabella  M'Neill  it  appeared  that  the  £6000  represented  by 
the  bill  was  the  whole  of  the  mother's  property  which  she  could  dispose  of  at  her  death. 
She  had  an  annuity,  the  amount  of  which  did  not  appear,  and  a  liferent  on  two  sums 
of  £2000  and  £1000.  On  the  23d  May  1837  Mrs.  M'Neill  made  an  invalid  will,  leaving 
aU  her  property  to  the  respondent,  and  constituting  ^him  her  sole  executor.  That  this 
will  did  not  contain  her  final  intentions  appears  from'the  fact  that  on  the  2l8t  January 
1838  she  made  a  holograph  will,  in  the  form  of  a  letter  to  the  respondent,  in  these 
words : — *  Circumstances  have  occurred  that  have  prevented  my  executing  a  settle- 
ment of  my  money.  Until  that  is  in  my  power,  I  now  write  you  to  say  that  all  I  have 
is  yours — ^you  making  up  Bella's  money  to  £3300,  she  having  all  my  little  trinkets," 
&c  At  the  time  this  letter  was  written  the  £6000  had  not  been  advanced  to  her 
son  Lachlan.  The  money  was  not  lent,  nor  was  the  bill  given  until  the  following 
November.  This  money  constituted  the  only  fund  out  of  which  the  £1300  given  to 
Isabella  McNeill  could  be  paid.  It  is,  therefore,  highly  improbable  that  ten  months 
only  after  Mrs.  M'Neill  had  made  this  additional  provision  for  her  daughter,  she  should 
have  deprived  her  of  it  by  absolutely  disposing  of  the  whole  of  the  means  available 
for  its  payment.  That  Mrs.  M'Neill  intenaed  to  the  last  that  the  holograph  will  should 
regulate  the  disposition  of  her  property,  appears  from  the  fact  of  her  having  kept  it 
in  her  possession,  or  under  her  control,  down  to  the  time  of  her  death ;  and  ako  from 
her  having  placed  it  in  a  box  which  she  gave  to  Isabella  M'Neill  to  give  to  her  brothers 
after  her  mother's  death.  It  may  fairly  be  asked,  why  was  the  will  given  to  the 
daughter  to  keep,  except  on  account  of  the  interest  which  she  was  intended  to  take 
under  it  ^  Ana  why  was  the  box  in  which  it  was  placed  to  be  given  to  her  brothers 
after  the  death  of  the  mother,  except  that  it  was  then,  and  not  before,  to  take  effect 
as  her  will  ? 

Upon  this  evidence  on  the  part  of  the  Crown  (if  not  before),  the  burthen  of  proof 
was  undoubtedly  shifted  to  the  respondent ;  and  he  was  called  upon  to  prove  that  the 
bill  was  his  property,  and  not  the  personal  estate  of  his  mother.  It  may  be,  that  if 
the  respondent  had  himself  been  able  to  ^ve  evidence,  he  might  have  explained  away 
the  circumstances  which  press  against  his  case,  and  have  clearly  proved  an  absolute 
gift  to  him  of  the  bill  But  if,  in  consequence  of  his  impaired  memory,  no  such  ex- 
planation can  be  furnished,  and  we  are  feft  in  ignorance  (as  I  beheve  we  are)  of  the 
real  circumstances  of  the  transaction  between  him  and  his  mother,  the  presumption 
of  a  gift  of  the  bill  not  having  been  raised  by  its  mere  production  without  proof  of 
delivery,  or,  at  all  events,  being  rebutted  by  the  evidence  produced  on  the  part  of  the 
Crown,  I  am  compelled  to  come  to  the  conclusion,  that  the  bill  continued  to  be  the 
property  of  the  respondent's  mother  down  to  the  time  of  her  death,  and  that  he  is 
lx>und  to  pay  inventory-duty  upon  it. 

For  these  reasons  I  think  the  interlocutors  appealed  from  ought  to  be  reversed. 

Lord  Kingsdown. — ^My  Lords,  the  question  in  this  case  is,  whether  the  respon- 
dent has  proved  that  the  sum  of  £6000,  secured  by  the  bill  for  that  amount,  was 
[26]  given  to  him  by  his  mother  for  his  own  use,  without  any  condition  or  restriction 
whatever  1    This  is  the  allegation  which  he  has  put  upon  the  record. 

He  alleges  the  gift  to  have  been  made  at  or  about  the  date  of  the  bill, — ^that  is,  on 
or  about  the  22d  December  1838.  He  states  that  he  was,  to  all  intents  and  purposes, 
the  true  owner  of  the  bill ;  and,  in  proof  of  the  fact,  he  alleges  that  the  bill  was  de- 
livered to  him  at  the  time  of  the  indorsement,  and  that  he  received  the  interest  which 
became  due  upon  it  from  time  to  time  during  Mr&.  M'Neill 's  lifetime,  and  applied  it 
to  his  own  use ;  and  that,  on  the  5th  June  1840,  he  received  and  apphed  to  his  own 
use  £1000,  part  of  the  principal  money. 

Supposing  these  statements  to  be  proved,  and  no  counter  evidence  to  be  produced 
in  explanation  of  them,  there  can  be  no  doubt  that  the  respondent  has  estabUshed 
his  case.  But  all  these  statements  were  put  in  issue  on  behalf  of  the  Crown ;  and 
it  was  allied  that  any  intromissions  with  the  bill  by  the  respondent  were  merely  as 
custodier  in  trust  for  Mrs.  M'Neill,  who  was  the  true  owner  of  the  bill.  It  was  further 
stated  on  behalf  of  the  Crown,  that  the  respondent  had  been  called  upon  to  produce 
the  bilL  This  was  in  June  1862.  When  the  bill  was  first  produced  does  not  appear. 
It  was  produced,  however,  in  the  course  of  the  proceedings ;  and  its  production,  with 
the  indorsements  upon  it,  formed  the  only  evidence  supplied  by  the  respondent  in 
support  of  his  case. 
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I  agree  with  my  noble  and  learned  friend  on  the  Woolsack,  that,  in  the  circum- 
stances of  this  case,  the  indorsements  on  the  back  of  the  bill  afford  no  proof  as  against 
the  Crown,  either  of  the  payment  of  any  of  the  sums,  either  principal  or  interest, 
mentioned  in  them,  or  of  the  fact  of  the  delivery  of  the  bill  to  the  respondent  in  the 
lifetime  of  his  mother.  He  acted  as  the  executor  of  his  mother,  though  under  an 
instrument  which  turned  out  to  have  been  informally  executed,  and  the  bill  may 
have  come  into  his  hands  in  that  character  after  her  death.  The  indorsements  bear 
an  appearance  which,  as  regards  the  payment  of  interest  at  least,  is  quite  consistent 
with  that  hypothesis.  The  respondent  had  been  challenged  to  prove  these  different 
payments.  He  had  every  facility  for  doing  so.  He  was  the  representative  of  his 
mother,  the  drawer  and  indorser  of  the  bill.  He  was  the  representative  of  his  brother, 
the  acceptor  of  the  bill.  He  had  access  to  all  their  papers.  He  had  his  own  papers 
and  documents,  his  agent's  and  his  banker's  books ;  and  not  the  slightest  proof  is 
given  either  of  the  delivery  of  the  bill,  or  of  the  payment  of  one  single  shilling  upon  it. 

But  the  conduct  of  the  respondent  seems  to  me  quite  inconsistent  with  the  case 
now  made.  Mrs.  M*Neill  died  in  May  1844.  The  last  indorsement  of  payment  of 
interest  on  the  bill  is  22d  November  1845.  Lachlan,  the  acceptor  of  the  bill,  Uved 
till  1852.  During  all  that  time  no  interest  appears  to  have  been  paid,  or  is  alleged 
to  have  been  paid,  by  Lachlan.  Yet  the  respondent  states  that  the  bill  has  never 
been  paid,  but  that  the  £5000,  with  an  arrear  of  interest,  is  still  due  upon  it.  In 
1858  the  defendant  became  the  executor  of  his  brother  Lachlan,  and  returned  an 
inventory  of  his  property  under  the  Revenue  Acts,  amounting  to  about  £6000.  In 
1854  he  made  an  application  to  the  Revenue  Department  for  return  of  the  duty, 
on  the  ground  that  the  executry  had  been  exhausted  in  payment  of  debts.  The 
£5000  due  upon  this  bill  was  not  mentioned  amongst  the  debts  so  paid.  So  that 
the  respondent  having  a  right  to  receive  payment  of  the  whole  sum,  with  interest 
from  November  1845,  had  nevertheless  not  paid  himself  any  part  of  it. 

But  what  makes  the  case  stronger  is,  that  in  this  schedule  of  debts  paid  he  took 
credit  for  £3300  principal  money,  and  £2000  interest  as  paid  to  his  sister  out  of  the 
executry  of  Lachlan.  Whatever  the  case  might  be  with  respect  to  the  £2000,  the 
£1300  and  interest  were  clearly  payable  not  out  of  the  assets  of  Lachlan,  but  out 
of  the  assets  of  Mrs.  M*Neill,  unless,  what  is  very  possible,  some  arrangement  had 
been  made  by  the  mother  with  her  two  sons  respecting  the  £6000,  for  which  the 
note  was  given.  Nearly  half  the  claim  for  reduction  made  by  the  respondent  on 
behalf  of  Lachlan's  estate  was  disallowed ;  but  the  debt  upon  the  bill,  as  far  as  appears, 
is  still  unpaid. 

It  is  said  in  excuse  of  all  the  deficiencies  of  evidence  and  inconsistencies  in  the 
respondent's  case,  that  he  has  lost  his  memory,  and  is  unable  to  give  the  necessary 
explanations.  But  the  fact  of  this  alleged  gift  has  been  in  controversy  for  many  years. 
It  was  alleged  generally  soon  after  the  mother's  death.  It  was  again  insisted  on  in 
1852,  Vhen  the  dispute  took  place  with  Miss  M'Neill.  It  was  raised  [26]  again  in 
1854,  when  the  disputes  with  the  Stamp  Office  began,  and  has  continued  ever  since. 
Law-agents  have  been  employed  by  the  respondent  during,  at  all  events,  a  great  part 
of  this  period.  He  has  himself  made  several  affidavits,  and  all  the  circumstances  of  the 
case  and  the  documents  to  prove  tliem  must  no  doubt  be  in  the  possession  of  the  agents, 
who  could  give  the  proper  explanations,  if  any  satisfactory  explanation  could  be  given. 

If  the  evidence  of  Miss  M'Neill  be  referred  to,  so  far  from  proving  the  case  of  the 
respondent,  it  is  quite  inconsistent  with  it.  His  case  is  that  the  money  was  the  pro- 
perty of  Mrs.  M*Neill  in  November  1838,  and  was  then  given  to  him  by  her  for  his 
own  use,  with  no  condition,  restriction,  or  trust,  as  to  any  part  of  it.  Her  testimony 
is,  that  several  years  before  this  date  her  mother  told  her  that  she  had  made  over  all 
her  property  to  the  respondent,  subject  to  the  payment  of  £1300  to  her,  the  witness. 
That  this  statement  was  made  by  the  mother  is  strongly  confirmed  by  the  holo- 
graph letter  in  May  1838,  under  which  the  payment  of  this  sum  of  £1300  has  been 
awarded  to  her.  That  some  arrangement  was  made  by  the  mother  with  her  sons 
with  respect  to  this  money  for  the  benefit  of  the  family  is  extremely  probable.  It  is 
very  likely  that  the  object  was  to  defeat  any  claims  of  the  Revenue  upon  it  at  her  death. 
What  that  arrangement  was  it  is  impossible  to  say ;  that  it  was  such  as  the  respondent 
alleges,  not  only  he  has  failed  to  prove,  but  all  the  facts  and  all  the  probabilities  of  the 
case,  in  my  opinion,  tend  to  disprove. 

I  have  no  doubt  that  the  interlocutor  must  be  reversed. 
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Intbrlocutor  of  Inner-House  reversed,  and  interlocutor  of  the  Lord  Ordinary 
affirmed. 

J.  TiMM,  and  SouciTOR  OF  Inland  Revenue— Maitland  &  Graham,  and 
William  Sime,  S.S.C.—Agents. 

[Referred  to,  Haldane  (Speirs'  Factor)  v.  Spiers,  1872,  10  M.  537.] 


No.  7.  IV.  Macpherson  H.L.  26.    20  April  1866.    House  of  Lords.— Lord 

Chancellor  (Cran worth);  Lord  Chelmsford;  Lord  Kingsdown. 

The  Magistrates  of  Glasgow,  Appellants.— Lard-Adt?.  Moncreiff— 

Sir  Hugh  Cairns,  Q,C. 

James  Paton  and  Others,  Respondents.— Aff.-G^en.  Palmer— 

Jessd,  Q.C-WUL 

ParUh^Disjur^clum—Statute  7  <*  8  VicL  c.  44.— The  Act  7  &  8  Vict.  cap.  44, 
directs  that  when  a  summons  of  disjunction  is  brought  without  the  consent  of  a 
majority  of  the  heritors,  the  Court  shall  appoint  special  intimation  to  be  made, 
*"  in  such  form  and  manner  "  ba  the  Court  shall  direct,  to  such  of  the  heritors  as 
shall  not  have  given  their  consent,  or  stated  their  dissent ;  and  "  to  sist  proceed- 
ings in  such  process  for  a  definite  term,  for  the  purpose  of  allowing  such  neritors 
to  state  judicially  their  consent  or  their  dissent.  And  such  of  them  as  shall  not, 
within  a  time  to  be  fixed  by  the  "  Court,  *"  to  be  specified  in  such  intimation  as  afore- 
said, judicially  state  their  dissent,  shall  be  reckoned  as  assenting  heritors."  In 
an  interlocutor  under  this  section,  the  Court  appointed  intimation  to  be  made  in 
two  parish  churches,  and  by  two  advertisements  in  two  newspapers,  "all  which 
intimations  to  be  made  at  least  ten  days  before  the  process  shall  oe  again  moved 
in  Court."  Intimation  having  been  given  in  terms  of  this  interlocutor,  a  motion 
by  a  heritor,  made  upwards,  of  ten  days  after  the  last  intimation,  for  leave  to  lodge 
a  minute  of  dissent,  was  refused  by  the  Court.  In  an  appeal,  held — (dis.  Lord 
Chelmsford,  rev.  judgment  of  Court  of  Teinds)  that  the  terms  of  the  interlocutor 
appointing  intimation  did  not,  as  was  required  by  the  statute,  fix  and  specify  the 
time  within  which  it  was  necessary  for  dissents  to  be  lodged,  and  therefore  that  the 
minute  of  dissent  ought  to  have  been  received. 

(In  the  Court  of  Session,  ante,  vol.  ii.  p.  1307.) 

The  following  narrative  is  taken  from  the  opinion  of  the  Lord  Chancellor  : — 

'  This  was  an  action  brought  in  the  Court  of  Session,  the  object  of  which  action 

was  to  obtain  a  division  of  the  parish  of  Govan,  and  to  have  the  Church  of  Partick 

made  the  church  of  the  new  parish. 

*  Until  the  year  1844  division  of  parishes  could  only  be  effected  under  the  pro- 
visions of  a  Scotch  Act  of  1707,  and  by  that  Act  the  previous  consent  of  three-fourths 
(rf  the  heritors  was  necessary.  But  that  law  was  altered  in  the  [27]  year  1844  by  th(; 
7  &  8  Vict.  cap.  44.  Section  1 1  of  that  Act  repeals  the  necessity  for  the  consent  of 
chree-fourths  of  the  heritors. 

*  The  present  question  turns  on  the  third  section,  which  is  in  the  following  terms  : 
—*  That  it  shall  not  be  a  valid  objection  to  the  competency  of  any  process  which  shall 
be  brought  for  disjoining  or  dividing  a  parish  or  parishes,  and  erecting  a  new  kirk  or 
kirks  under  the  provisions  of  the  said  recited  Act  as  altered  and  amended  by  this  Act, 
that  the  consent  of  the  heritors  of  a  major  part  of  the  valuation  of  the  parish  to  be 
disjoined  or  divided  had  not  been  given  previous  to  such  process  having  been  brought 
into  Court ;  and  it  shall  be  lawful  for  the  Lords  of  Council  and  Session  before  whom 
any  such  process  shall  have  been  brought  to  appoint  special  intimation  thereof  to  be 
made  in  such  form  and  manner  as  the  said  Lords  of  Council  and  Session  shall  direct, 
to  such  of  the  heritors  of  the  valuation  of  the  parish  as  shall  not  have  already 
ather  given  their  consent,  or  judicially  stated  their  dissent;  and  to  sist  proceedings 
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in  such  process  for  a  definite  time,  for  the  purpose  of  allowing  such  heritors  to  state 
judicially  their  consent  or  their  dissent ;  and  such  of  them  as  shall  not  within  a  time 
to  be  fixed  by  the  said  Lords  of  Council  and  Session,  and  to  be  specified  in  such  intima- 
tion as  aforesaid,  judicially  state  their  dissent,  shall,  in  computing  the  statutory  pro- 
portion of  consents,  be  reckoned  as  consenting  heritors.' 

**  This  action  was  raised  by  several  gentlemen  who  describe  themselves  as  managers 
and  trustees  of  the  church  or  chapel-of-eafle  known  as  Partick  Church,  Partick,  in  the 
parish  of  Gk)van  ;  and  the  summons,  after  setting  out  the  two  statutes  to  which  I  have 
referred,  and  after  stating  various  reasons  why  the  parish  of  Govan  ought  to  be  divided 
into  two  parishes,  concludes  that  the  lands  forming  the  district  of  Partick  ought,  by 
decree  of  the  Lords  of  Session,  as  Commissioners  of  Teinds,  to  be  separated  from  the  parish 
of  Govan,  and  erected  into  a  separate  parish,  to  be  called  the  parish  of  Partick,  and  that 
consequential  directions  ought  to  be  made. 

"  The  University  of  Glasgow  is  the  sole  titular  of  the  teinds  of  the  parish  of  Govan, 
and  in  that  character  was  made  a  party  defender  to  the  summons. 

**  The  cause  was  duly  proceeded  with,  but  it  is  for  the  present  purpose  only 
necessary  to  refer  to  the  second  plea  in  law  put  in  by  the  University  of  Glasgow.  Even 
supposing  the  pursuers  to  have  a  good  title  to  sue,  they  are  bound,  in  terms  of  the 
statute  7  &  8  Victoria,  cap.  44,  to  obtain  the  consent  of  the  heritors  holding  a  major 
part  of  the  valuation  of  the  parish. 

"  In  this  state  of  the  record  the  Court,  on  the  17th  of  February  1864,  pronounced 
the  following  interlocutor : — *  The  Lords,  in  terms  of  the  statute  7  &  8  Victoria, 
cap.  44,  appoint  intimation  of  the  conclusions  of  the  simimons  to  be  made  once  from 
the  precentors'  desks  of  the  parish  church  of  Govan,  and  of  the  church  or  chapel  of 
Partick,  within  the  said  parish  respectively,  immediately  upon  the  blessing  being 
pronounced  after  the  forenoon  service  on  the  Sunday,  of  which  intimation  certificate 
by  the  respective  precentors  shall  be  sufficient  evidence  :  Appoint  intimation,  in  similar 
terms,  to  be  made  once  in  the  Edinburgh  Gazette  and  North  British  Advertiser 
newspaper,  all  which  intimations  to  be  made  at  least  ten  days  before  the  process  shall 
be  again  moved  in  Court ;  and  farther,  appoint  the  pursuers  to  lodge  with  each  of 
the  session-clerks,  of  the  parish  and  church  or  chapel  aforesaid,  twenty  copies  of  the 
printed  summons,  for  the  use  of  such  of  the  heritors  or  other  parties  interested  as  may 
apply  for  them :  Upon  motion  for  the  University  of  Glasgow,  allow  the  University 
to  give  in  defences  to  the  summons  within  ten  days  from  this  date.' 

**  Intimation  was  given  in  the  mode  required  by  the  interlocutor,  i.e,  by  advertisement 
inserted  in  the  EdirAurgh  Gazette  of  the  19th  February  1864,  and  in  the  North  British 
Advertiser  of  the  20th  of  the  same  month ;  and  further,  the  intimation  was,  on  the 
21st  of  the  same  month,  made  from  the  precentors'  desks  in  both  the  churches. 

[28]  "  The  intimation  consisted  of  a  notice  of  the  pendency  of  the  summons,  the 
substance  of  which  was  fully  stated ;  and  then  it  set  out  verbatim  the  interlocutor 
of  the  17th  of  February  1864,  and  concluded  thus  :— *  In  terms  of  which  interlocutor 
this  intimation  is  now  made ;  and  intimation  is  hereby  further  given,  that  in  terms 
of  the  appointment  therein,  the  pursuers  have  lodged  printed  copies  of  the  said 
summons  with  each  of  the  session-clerks  of  the  parish  and  church  or  chapel 
aforesaid,  for  the  use  of  such  of  the  heritors  or  other  parties  interested  as  may  apply 
for  them.' 

"  No  dissents  having  been  lodged  on  or  before  the  2d  of  March,  the  Court  on  that 
day  pronounced  an  interlocutor  calling  on  the  pursuers  to  lodge  a  condescendence, 
and  the  cause  proceeded  regularly.* 

"  On  the  22d  of  June  following  the  Magistrates  of  Glasgow,  and  several  other 
heritors,  moved  the  Court  for  leave  to  lodge  a  minute  of  dissent,  but  this  was  refused 
by  the  Court,  on  the  ground  that  no  such  dissent  could  be  received  after  the  2d  of 
March.  The  Court  held  that  the  interlocutor  of  the  17th  of  February  1864,  which 
was  embodied  in  the  intimation,  sufiSciently  indicated  to  the  heritors  that  they  must 
lodge  their  dissents  within  ten  days  from  the  day  when  the  last  intimation  was  made, 
which  was  on  the  21st  of  February." 

*  The  only  interlocutor  pronounced  between  2d  March  and  22d  June  was  the 
following :— "  25th  May  1864.-— The  Lords  allow  the  answers  for  the  University  of 
Glasgow  to  be  received  and  seen,  and  appoint  the  parties  respectively  to  revise  their 
papers  in  ten  days  each." 
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The  following  interlocutor  waa  pronounced: — "6th  July  1864. — The  Lords 
having  heard  counsel  for  the  parties,  refuse  to  allow  a  minute  of  dissent  for  the 
Ifagistrates  of  Glasgow  to  be  received,  and  find  them  hable  to  the  pursuers  in  the 
expense  of  the  discussion  relative  to  said  minute ;  appoint  an  account,''  &c. 

The  Magistrates  of  Glasgow  appealed  against  this  interlocutor.  They  stated, 
inier  cUia,  the  following  reasons ; — "  (4)  Because  the  Court  did  not  sist  proceedings 
for  a  definite  time  in  terms  of  the  Act,  and  ten  days  from  the  date  of  the  last  intimation 
appointed  by  the  said  interlocutor  of  17th  February  1864  could  not  have  expired 
when  the  case  was  moved  in  Court  on  2d  March  1864.  (5)  Because  no  time  has  oeen 
fixed  by  the  Lords  of  Council  and  Session,  and  specified  in  any  intimation  to  the 
appellant  heritors,  within  which  they  must  judicially  state  their  dissents,  or  be  reckoned 
as  consenting." 

Ar^ed  for  the  appellants ; — ^By  the  interlocutor  of  17th  February  the  intimations 
are  ordered  to  be  made  at  least  ten  days  before  the  process  is  again  moved  in  Court, — 
an  expression  which  no  doubt  gives  a  limit  to  the  time  within  which  the  process  shall 
not  be  proceeded  with  consistently  with  the  existence  of  the  sist,  but  gives  no  limit 
to  the  endurance  of  the  sist  so  long  as  the  process  is  not  again  moved  in.  Either, 
therefore,  the  interlocutor  of  2d  March,  and  that  of  25th  May  also  (which  depends 
for  its  validity  on  that  of  the  2d  March),  have  both  been  improperly  pronounced,  and 
the  case  has  not  been  competently  moved  in  Court  between  tne  17tn  Februarv  and 
the  25th  of  June,  when  the  heritors  appeared  to  dissent,  or  the  interlocutor  of  17th 
February  not  having  been  complied  with  in  regard  to  the  condition  of  the  sist,  is 
unavaiUng  for  the  purpose  of  a  sist  under  the  3d  section  of  the  Act  of  1844.  In  the 
first  case  the  heritors,  appellants,  were  in  time,  as  the  process  had  not  been  again 
competently  moved  in,  and  the  sist  still  continued.  In  tne  second  case,  the  heritors, 
appellants,  were  in  time,  there  having  been  no  sist  in  compliance  with  the  provision 
of  the  Act  1844,  so  as  to  exclude  the  heritors  from  judicially  appearing  and  dissenting. 
And  lastly,  the  interlocutor  is  defective  inasmuch  as  it  does  not  fix  and  order  to  be 
specified  in  the  intimation  a  time  within  which  the  heritors  shall  [29]  judicially  state 
their  dissent,  or  be  reckoned  as  consenting  heritors.  It  was  obviously  of  importance 
to  the  heritors  to  know  the  time  within  which  their  dissents  were  to  be  stated,  but 
the  interlocutor  did  not  fix  any  time  for  so  doing.  The  intimation  was  open  to  the 
same  objections  as  its  warrant. 

Argued  for  the  respondents; — The  sist  was  for  a  definite  purpose,  and  of  this 
sufficient  notice  was  given  in  the  interlocutor  which  was  narrated  in  the  intimation. 
The  heritors  must  be  presumed  to  know  something  of  a  statute  which  concerned 
them. 

Lord  Chancellor. — (After  the  narrative  above  quoted) — If  the  Court  was  right 
in  its  construction  of  the  interlocutor  of  17th  February,  it  was  also  right  in  rejecting 
the  minute  of  dissent.  But  the  Magistrates  of  Glasgow  contend  that  they  presented 
their  minute  of  dissent  in  proper  time,  and  that  it  ought  to  have  been  received. 
!*•  They  have  therefore  appealed  to  your  Lordships*  House  against  the  interlocutor 
rejecting  the  minute  of  dissent,  and  the  sole  question  now  to  be  decided  is,  whether  it 
was  rightly  rejected. 

This  turns  entirely  on  the  third  section  of  the  Act  of  1844.  I  have  already  called 
your  Lordships'  attention  to  the  terms  of  that  section,  and  I  need  not  repeat  them. 
It  is  sufficient  to  say  that  the  Court  is  thereby  authorised  to  proceed  without  the 
previous  consent  of  the  heritors,  required  by  the  old  statute.  It  is  sufficient  if  the 
consent  of  a  majority  of  them  is  obtained,  after  due  intimation  to  them  of  the  action. 
The  sole  question  is,  whether  in  this  case  the  heritors  had  such  an  intimation  as  the 
statute  requires.    I  think  they  had  not. 

The  statute  enacts  that  such  of  the  heritors  as  shall  not,  within  a  time  to  be  fixed 
by  the  Court,  and  to  be  specified  in  the  intimation,  judicially  state  their  dissent, 
shall  for  certain  purposes  be  taken  to  consent.  I  will  assume  that  intimation  of  the 
pendency  of  the  process  was  made  to  all  the  heritors,  but  I  cannot  discover  that  the 
intimation  specified  the  time  within  which  they  were  boimd  to  express  their  dissent. 
It  is  certain  that  no  such  time  was  expressly  fixed  in  terms  ;  but  it  is  said  that  the  time 
is  discoverable  by  necessary  implication  from  what  is  stated  on  the  face  of  the  intima- 
tion. The  intimation  sets  out  verbatim  the  interlocutor  of  the  Court.  That  inter- 
locutor directs  the  intimation  to  be  made  by  being  once  inserted  in  two  specified 
newspapers,  and  by  being  once  made  from  the  precentors'  desks  in  two  churches ; 
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and  it  further  directs  that  these  intimations  shall  all  be  made  at  least  ten  days  before 
the  process  shall  again  be  moved  in  Court.  This,  I  must  remark,  is  a  strange  way  of 
sisting  process,  but  I  suppose  it  may  be  taken  to  mean  that  process  shall  be  sisted  for 
at  least  ten  days  after  the  last  of  the  three  intimations  shall  have  been  made.  I  confess 
I  do  not  think  this  is  a  compliance  with  the  statute,  which  requires  the  Court  to  sist 
process  for  a  definite  time.  By  definite  time  is  evidently  meant  a  time  defined  by  the 
Court,  and  I  can  discover  no  such  defining  in  this  interlocutor.  Nothing  as  to  the 
time  during  which  the  sisting  is  to  endure  can  be  discovered  on  the  face  of  the  inter- 
locutor ;  it  can  only  be  ascertained  by  reference  to  extraneous  circumstances,  namely, 
the  dates  of  the  intimations  ;  and  then  nothing  can  be  ascertained  except  the  minimum 
of  time  during  which  the  sist  is  to  last, — ^the  maximum  is  left  altogether  uncertain. 
It  is  not  inconsistent  with  the  interlocutor  that  the  sist  should  endure  for  six  months, 
or  for  any  other  length  of  time. 

I  am  aware,  however,  that  it  is  not  on  that  interlocutor  that  your  Lordships  are 
in  form  called  on  to  decide,  but  in  substance  the  whole  case  depends  upon  it.  The 
interlocutor  complained  of,  and  now  under  appeal,  refused  to  admit  the  minute  of 
dissent  of  the  appellants  tendered  in  June,  on  the  ground  that  the  intimation  of  the 
processes  had  been  duly  made  to  them,  from  which  the  appellants  must  or  ought  to 
nave  discovered  that  the  Court  had  fixed  the  2d  of  March  as  the  time  within  which 
dissent  must  be  judicially  stated.  To  this  I  cannot  agree.  I  doubt  whether  the 
requirements  of  the  statute  were  fulfilled  by  an  interlocutor  not  itself  stating  the  time 
during  which  the  sist  was  to  endure,  but  leaving  it  to  be  discovered  by  extraneous 
circumstances,  not  necessarily  known  to  the  heritors.  I  further  doubt  whether  the 
heritors  were  bound  to  understand  that  the  time  of  the  sist,  and  the  time  allowed 
them  for  signifying  their  assent,  were  necessarily  the  same.  But  even  if  both  these 
doubts  are  unfounded,  I  am  of  opinion  that  the  intimation  did  [30]  not  directly  or  by 
implication  state  the  maximum,  even  if  it  ought  to  be  considered  as  having  stilted 
the  minimum  of  time  during  which  the  sist  was  to  last,  and  so  that  even  if  the  duration 
of  the  sist,  and  the  time  for  signifying  dissent,  were  to  be  considered  as  the  same,  there 
was  nothing  to  indicate  to  the  heritors  that  they  were  out  of  time  when  they  moved 
on  the  22d  of  June  1864  for  leave  to  lodge  a  minute  of  dissent. 

I  am  therefore  of  opinion  that  the  interlocutor  of  the  6th  of  July,  whereby  the 
Lords  of  Session  refused  to  allow  the  minute  of  dissent,  was  wrong,  and  I  therefore 
shall  move  your  Lordships  that  it  be  reversed. 

Lord  Chelmsford. — My  Lords,  I  have  the  misfortune  to  differ  in  this  case  from 
my  noble  and  learned  friend  on  the  Woolsack,  and  also  (I  believe)  from  my  noble  and 
learned  friend  who  will  follow  me.  I  think  that  the  interlocutor  appealed  from  ought 
to  be  affirmed. 

Upon  the  interlocutor  the  only  question  which  arises  is,  whether  the  Lords  of  the 
Council  and  Session  had  complied  with  the  provisions  of  the  7  &  8  Vict.  c.  44,  in 
appointing  intimation  to  the  heritors  of  the  parish  of  Govan  of  a  process  of  disjunction 
and  erection  of  the  parish,  and  in  sisting  proceedings  in  such  process  for  a  definite  time. 

The  3d  section  of  the  Act  enacts  "  tnat  it  shall  be  lawful  for  the  Lords  of  Council 
and  Session  before  whom  any  process  of  disjoining  or  dividing  a  parish  shall  have 
been  brought,  to  appoint  special  intimation  thereof  to  be  maae,  in  such  form  and 
manner  as  the  said  Lords  of  Council  and  Session  shall  direct,  to  such  of  the  heritors 
of  the  valuation  of  the  parish  as  shall  not  have  already  either  given  their  consent, 
or  judicially  stated  their  dissent,  and  to  sist  proceedings  in  such  process  for  a  definite 
time,  for  the  purpose  of  allowing  such  heritors  to  state  judicially  their  consent  or  their 
dissent. 

Upon  the  process  in  question  the  Lords,  on  the  17th  February  1864,  made  the 
following  interlocutor : — **  The  Lords,  in  terms  of  the  statute  7  &  8  Vict.  c.  44, 
appoint  intimation  of  the  conclusions  of  the  summons  to  be  made  once  from  the 
precentors'  desks  of  the  parish  church  of  Govan,  and  of  the  church  or  chapel  of  Partick 
within  the  said  parish,  respectively,  immediately  upon  the  blessing  being  pronounced 
after  the  forenoon  service  on  the  Sunday,  of  which  intimation  certificate  by  the  re- 
spective precentors  shall  be  sufficient  evidence :  Appoint  intimation  in  similar  terms 
to  be  made  once  in  the  Edinburgh  Gazette  and  North  British  Advertiser  news- 
paper, all  which  intimation  to  be  made  at  least  t«n  days  before  the  process  shall  be 
again  moved  in  Court ;  and  further,  appoint  the  pursuers  to  lodge  with  each  of  the 
session-clerks  of  the  parish,  and  church  or  chapel  aforesaid,  twenty  copies  of  the  printed 
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summons  for  the  use  of  such  of  the  heritors,  or  other  parties  interested,  as  may  apply 
for  them.'  In  pursuance  of  this  interlocutor  intimation  was  made  from  the  precentors' 
desks  on  the  18th  February,  and  was  inserted  in  the  Edinburgh  Gazette  and  North 
British  Advertiser  of  the  19th  and  20th  February  respectively. 

The  intimation,  after  reciting  fully  the  conclusions  of  the  summons  of  disjunction 
and  erection,  set  out  the  interlocutor  of  the  17th  February  verbatim,  and  intimated 
that  in  terms  of  the  appointment  therein  the  pursuers  had  lodged  printed  copies  of 
the  summons  with  each  of  the  session-clerks  of  the  parish  of  Govan,  and  church  or 
chapel  of  Partick,  for  the  use  of  such  of  the  heritors,  or  other  parties  interested,  as 
might  apply  for  them. 

It  is  objected  that  this  interlocutor  does  not  comply  with  the  requisitions  of  the 
Act  of  ParUament ;  that  it  is  not  a  special  intimation  to  such  of  the  heritors  of  the 
valuation  of  the  parish  as  should  not  have  ^ven  their  consent,  or  stated  their  dissent ; 
that  the  proceedmgs  were  not  sisted  for  a  aefinite  time  ;  and  that  a  definite  time  was 
not  fixed  within  which  the  assent  or  dissent  of  the  heritors  was  to  be  signified. 

It  appears  to  me  that  none  of  these  objections  to  the  interlocutor  ought  to  prevail. 

It  must  be  observed,  in  the  first  place,  that  the  form  and  manner  in  which  an 
intimation  is  to  be  made  is  left  by  the  Act  of  Parliament  to  the  direction  of  the  Lords 
of  Council  and  Session.  The  manner  of  promulgation  prescribed  by  them  is  quite 
unobjectionable. 

The  intimation  from  the  precentor's  desk  is  one  of  the  ordinary  modes  of  giving 
notice  to  the  heritors  of  a  parish  of  any  matters  in  which  they  are  interested ;  and 
[31]  even  if  it  were  not,  it  was  competent  to  the  Teind  Court  to  direct  this  sort  of  notifi- 
cation to  be  given,  and  their  interlocutor  in  this  respect,  and  also  as  to  the  newspapers 
in  which  publication  was  ordered  to  be  made,  cannot  be  questioned. 

With  respect  to  the  form  of  the  intimation,  it  certainly  might  have  been  more 
precise,  and  more  clearly  explanatory  of  its  object.  But  it  is  in  the  form  which  has 
been  in  use  since  the  passing  of  the  Act  of  7  &  8  Vict.  c.  44,  and  it  appears  to  me 
(although  open  to  criticism)  to  be  a  sufficient  compliance  with  its  provisions. 

By  the  words  "  special  intimation  "  in  the  Act,  I  do  not  understand  an  intimation 
to  be  given  specially,  and  not  generally,  to  the  heritors.  The  words  are,  "  it  shall  be 
lawful  for  the  Lords  of  Council  and  Session,  before  whom  any  such  process  is  brought, 
to  appoint  special  intimation  thereof," — that  is  of  the  process.  And  the  intimation  of 
"  the  conclusions  of  the  summons  "  appointed  by  the  interlocutor,  and  made  accordingly, 
was,  in  my  opinion,  a  sufficiently  special  intimation  of  the  process  to  satisfy  the  re- 
quisitions of  the  Act. 

It  appears  to  me  also  that  the  time  during  which  the  proceedings  were  to  be  sisted 
is  intimated  with  sufficient  certainty  by  stating  that  "  all  the  intimations  are  to  be 
made  at  least  ten  days  before  the  process  is  to  be  a^ain  moved  in  Court."  There  was 
no  difficulty  in  ascertaining  the  time  from  which  the  ten  days  were  to  be  computed, 
nor  any  uncertainty  occasioned  by  one  of  the  newspapers  having  what  was  called 
two  days  of  circulation,  nor  from  the  differentperiods  at  which  the  intimation  would 
be  known  to  heritors  living  at  a  distance.  The  intimation  must  be  taken  to  have 
been  made  in  each  instance  from  the  time  of  the  first  publication  in  the  newspapers, 
and  it  is  immaterial  when  it  reached  the  heritors,  or  whether  it  ever  reached  them 
atalL 

It  was  contended  however,  that  even  if  district  notice  were  given  of  the  time 
during  which  the  proceedings  would  be  sisted,  there  was  no  definite  time  fixed  within 
which  the  heritors  were  required  to  state  their  consent  or  dissent,  and  it  is  upon  this 
ground  that  the  opinion  of  my  two  noble  and  learned  friends  in  favour  of  the  appel- 
lants proceeds.  It  certainly  would  have  been  better  if  this  had  been  intimated  more 
distinctly  and  precisely.  But  the  only  object  of  the  Legislature  in  the  provisions  of 
the  3d  section  of  the  Act  was  that  the  heritors  should  have  an  opportunity  afforded 
them  of  expressing  their  opinion  upon  a  process  for  disjoining  or  aividing  a  parish  by 
sisting  the  proceedings  for  a  definite  time,  and  giving  intimation  to  them  in  such 
manner  and  form  as  the  Lords  of  our  Council  and  ^ssion  should  direct.  When  intima- 
tion therefore  of  the  pending  process  was  made  to  them,  and  they  were  further  in- 
formed that  the  proceedings  had  been  sisted  for  a  specified  time,  they  must  have  known 
perfectly  well  that  this  was  done  in  the  words  of  the  Act,  for  the  purpose  of  allowing 
them  to  state  judicially  "^  their  consent  or  their  dissent."  And  it  was  scarcely  possible 
for  them  to  be  ignorant  that  the  "  definite  time "  during  which  the  process  was  not 
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again  to  be  moved  in  Court,  and  the  "  time  fixed,"  within  which  they  were  judicially 
to  state  **  their  dissent,"  was  one  and  the  same. 

Upon  these  grounds,  I  am  of  opinion  that  the  interlocutor  appealed  from  was 
right,  and  that  it  ought  to  be  affirmed. 

Lord  Kingsdown. — My  Lords,  it  is  not  without  regret  that  I  find  myself  com- 
pelled to  yield  to  the  objections  which  have  been  taken  to  the  sufficiency  of  this 
intimation. 

The  Act  of  Parliament  gives  to  a  majority  of  the  heritors  the  power  of  interposing 
summarily,  and  of  staying,  by  the  simple  expression  of  their  dissent,  any  process  for 
disjoining  a  parish  in  which  their  property  lies.  In  order  to  afford  them  an  opportunity 
of  expressing  their  assent  or  dissent,  statute  provides  that  a  special  intimation  shall  be 
made  to  those  who  have  not  already  declared  their  opinion.  The  Lords  of  Session 
are  to  direct  the  form  and  manner  in  which  this  intimation  is  to  be  made,  and  they  are 
to  sist  proceedings  in  suit  process  for  a  definite  time,  for  the  purpose  of  allowing  such 
heritors  to  state  judicially  their  consent  or  their  dissent ;  and  such  of  them  as  shall 
not,  within  a  time  to  be  fixed  by  the  Lords  of  Session,  and  to  be  specified  in  such 
intimation  as  aforesaid,  judicially  state  their  dissent,  shall,  in  computing  the  statutory 
proportion  of  consent,  be  reckoned  as  consenting  heritors. 

Much,  no  doubt,  is  left  to  the  discretion  of  the  Court,  with  respect  to  the  intimation, 
and  the  manner  and  form  in  which  it  is  to  be  made ;  but  the  statute  seems  to  [32]  me  to 
have  required  positively  two  things ; — 1st,  That  the  process  shall  be  sisted  for  a  definite 
time,  and  secondly,  that  the  Court  shall  fix,  and  that  the  intimation  shall  specify,  a 
time  within  which  dissenting  heritors  shall  judicially  express  their  dissent. 

The  periods  to  which  the  process  is  to  be  sisted,  and  within  which  the  dissents  are 
to  be  expressed,  may  be  the  same,  or  may  be  different,  as  the  Lords  may  think  most 
convenient ;  but  I  think  that  the  heritor  has  a  right  to  know  from  the  intimation 
itself  what  the  period  is  within  which  he  must  come  in,  or  be  excluded.  It  is  said  that, 
at  all  events,  he  must  know  that  he  cannot  come  in  after  the  period  to  which  the  pro- 
cess is  sisted.  Supposing  that  to  be  so,  he  cannot  tell  whether  he  has  the  whole  of  that 
period  allowed  him.  It  might  well  be  that  the  process  should  be  sisted  for  four  weeks, 
and  that  only  four  weeks  should  be  allowed  for  the  expression  of  assent  or  dissent.  But 
here  then  is  the  further  difficulty,  that  the  process  is  not  sisted  for  a  definite  period. 
That  is  to  say,  as  I  understand  the  words,  for  a  period  so  defined  that  the  heritor  can 
tell  by  the  intimation  when  it  will  end.  In  this  case  the  process  is  sisted  for  a  period 
of  ten  d&ys,  beginning  from  a  time  which  is  quite  uncertain,  viz.  from  the  time  at  which 
the  last  of  four  several  notices,  two  in  churches,  and  two  in  newspapers,  shall  have  been 
given.  How  are  the  heritors  residing  possibly  at  a  distance  to  ascertain  when  notices 
have  been  given  in  a  church  1 

It  appears  to  me  therefore,  that  in  the  first  place,  the  intimation  does  not  clearly 
express  tnat  the  time  to  which  the  expression  of  dissent  is  limited  is  the  same  with  the 
period  to  which  the  process  is  sisted,  and  that  if  it  did,  the  period  to  which  the  process 
is  sisted  is  not  distinctly  stated  in  the  intimation,  and  that,  therefore,  the  positive 
requisitions  of  the  statute  are  not  complied  with.  In  spite,  therefore,  of  my  reluctance 
to  overrule  the  decision  of  the  great  majority  of  the  Judges  below,  on  the  ground  of  an 
irregularity  in  a  matter  of  form,  by  which  it  is  difficult  to  believe  that  any  of  the 
heritors  have  been  really  prejudiced,  I  do  not  feel  it  possible  to  support  the  judgment 
below. 

Lord  Advocate. — My  Lords,  with  regard  to  the  form  of  the  judgment,  I  presume 
that  your  Lordships  will  reverse  the  interlocutor,  and  remit  the  cause  to  the 
Court  of  Session  with  instructions  to  receive  the  minute  tendered*  on  behalf  of  the 
appellants. 

Lord  Chancellor. — ^If  the  interlocutor  be  reversed,  all  the  rest  will  follow. 

Lord  Advocate. — ^Not  necessarily. 

Lord  Chanceoxor. — ^The  cajse  will  be  remitted  to  the  Court  of  Session  for  con- 
sequential proceedings. 

Lord  Advocate.— Thskt  is  enough.  There  is  a  decemiture  for  costs.  I  believe  that 
the  ordinary  form  now  is,  that  the  costs,  if  paid,  shall  be  repaid  to  the  appellants. 

The  following  judgment  was  pronounced  : — *"  That  the  said  interlocutor,  complained 
of  in  the  appeal,  be,  and  the  same  is,  hereby  reversed ;  and  it  is  further  ordered  that  the 
pursuers  in  the  summons  do  repay  to  the  Magistrates  of  Glasgow  the  expenses  of  the 
summons  in  the  Court  below,  relative  to  the  minute  of  dissent,  to  which  they  were 
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found  by  interlocutor  of  6th  July  1864 ;  and  further,  remit  the  cause  back  to  the 
Court  of  Teinds  to  do  therein  as  shall  be  just,  and  consistent  with  this  judgment." 
Loch  &  Maclaubin,  and  R.  B.  Maconochie,  W.S.— W.  &  R.  P.  Sharp,  and 
JoLLiB,  Strong,  &  Henry,  W.S.— Agents, 


No.  8. 

Chancellor  (Cranworth) ;  Lord  Chelmsford ;  Lord  Kingsdown. 

Lord  Lovat  and  Others,  Appellants  (Defenders). —Lord-Adi?.  Mcmcreiff— 

Rolt,  Q.C. 

Archibald  Thojiias  Frederick  Fraser,  Respondent  (Pursuer).— Aff.-fi^en. 

Palmer  "Sir  Hugh  Cairns,  Q.C—M'Ldlan, 

Et  e  contra. 

Construction — Expenses — Trustee. — ^A  proprietor  entailed  his  lands,  under  burden 
*  of  payment  of  all  my  just  and  laiidul  debts  due  and  addebted,  or  which  may  be 
due  and  addebted  by  me  at  the  time  of  my  death,  which  said  debts  shall  in  no{33}-^8^ 
aiSect  or  diminish  my  executry.**  The  institute,  who  was  also  the  entailer's  executor, 
incurred  expenses  in  Utigation  in  resisting  claims  against  the  executry,  in  which  he 
was  partially  successful.  Held  {rev,  judgment  of  the  Court  of  Session),  diss.  Lord 
Kingsdown,  that  as  the  expenses  incurred  in  litigation,  whether  properly  incurred 
or  not,  could  not  be  included  in  the  description  of  debts  due  by  the  entailer  at  the 
date  of  his  death,  they  could  not  be  imposed  as  burdens  on  the  entailed  estate. 

Observations  on  the  right  of  a  trustee  to  charge  expenses  of  litigation  against  the  trust- 
estate. 

Appeal  to  the  House  of  Lords — Competency — Acquiescence. — A  reclaiming  note  against 
an  interlocutor  of  a  Lord  Ordinary  having  been  refused,  in  respect  that  it  was  not 
insisted  in,  held  that  both  interlocutors  were  to  be  held  as  acquiesced  in  by  the  re- 
ckimer,  and  that  an  appeal  thereagainst  was  incompetent. 

(In  the  Court  of  Session,  22d  February  1854,  16  D.  645,  and  7th  July  1859,  21  D. 
1154.) 

The  following  narrative  is  taken  from  the  opinion  of  the  Lord  Chancellor  : — "  This 
was  an  appeal  against  several  interlocutors  of  the  Court  of  Session,  pronounced  in  a 
cause  in  which  the  respondent  was  pursuer,  and  the  appellants  were  defenders. 

*  The  dispute  arose  out  of  two  deeds  of  entail  ana  settlement,  executed  by  Archi- 
baki  Fraser  of  Lovat,  the  grandfather  of  the  respondent.  The  first  of  these  deeds  was 
executed  on  the  15th  of  August  1808,  and  thereoy  the  said  Archibald  Fraser  gave  and 
disponed  his  lands  of  AbertarfE  to  and  in  favour  of  the  appellant,  Thomas  Alexander 
Fraser,  now  Lord  Lovat,  whom  failing,  to  various  heirs-sutwtitute  named  in  the  deed, 
neverthel^s  with  and  under  the  burden  of  payment  of  all  his  just  debts  which  might 
be  due  by  him  at  his  decease,  which  debts  he  declared  *  shall  in  nowise  aSect  or  diminish 
my  executry  or  other  funds,  property,  or  effects,  unless  such  executry  shall  be  given 
mi  conveyed  by  me  to  the  said  Thomas  Alexander  Fraser  and  the  other  substitutes 
above  mentioned,'  and  in  the  deed  was  reserved  to  the  said  Archibald  Fraser  an  abso- 
lute power  of  revoking  or  altering  the  same  at  any  time  during  his  life. 

"  By  another  deed,  bearing  date  the  2d  of  July  1812,  the  said  settlor  reciting  the 
deed  c^  1808,  and  his  power  to  revoke  or  alter  the  same,  expressed  his  intention  to 
exercise  that  power  to  the  extent  of  appointing  his  grandson,  Archibald  Thomas 
Frederick  Fraser,  the  now  respondent,  and  the  heirs  of  his  body,  to  succeed  to  the 
ttkl  property  immediately  after  himself,  failing  heirs  of  his  own  body,  whom  failing, 
to  the  persons  named  in  the  said  former  deed,  as  heirs-substitute,  in  the  order  therein 
Bientioned. 

*  The  said  Archibald  Fraser  died  in  the  month  of  December  1815,  and  he  did  not 
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give  his  executrj  to  the  said  Thomas  Alexander  Fraser,*  so  that  the  debts  due  from 
him  at  his  decease  became  a  charge  on  the  entailed  estates. 

*"  The  present  respondent,  the  institute  named  in  the  deed  of  1812,  was  a  minor  at 
the  death  of  his  grandfather  the  settlor,  and  his  curators  or  trustees  disputed  his  obli- 
gation to  execute  a  deed  of  entail  pursuant  to  the  deeds  now  referred  to,  contending, 
for  reasons  to  which  it  is  not  necessary  to  advert,  that  he  was  entitled  to  the  lands  in 
question  in  fee^imple.  The  present  appellant,  Lord  Lovat,  and  the  other  persons 
interested  after  him,  under  the  deeds  of  1808  and  1812,  thereupon  raised  an  action  of 
declarator  of  entail  against  the  respondent,  insisting  on  their  right  to  have  a  proper 
deed  of  entail  execut^  for  the  purpose  of  carrjdng  into  effect  the  provisions  of  those 
deeds. 

"  This  led  to  a  very  protracted  litigation,  which  ended  in  establishing  the  liability 
of  the  respondent  to  execute  a  deed  of  entail  in  conformity  with  the  deeds  of  1808  and 
1812.  And  such  a  deed  was  accordingly  prepared  under  the  sanction  of  the  Court, 
bearing  date  the  8th  of  February  1851,  and  was  [34]  executed  by  all  necessary  parties. 
This  deed  contained  a  declaration  that  the  settlement  thereby  made  was  *  under  the 
burden  of  payment  of  all  the  just  and  lawful  debts  of  the  said  deceased  Archibald  Fraser, 
due  or  addebted  by  him  at  his  death,  which  said  debts  shall  in  nowise  affect  or  diminish 
his  executry.'  The  respondent  thus  became  seised  in  the  lands  (burdened  as  afore- 
said), with  a  destination  to  the  heirs-male  of  his  body  ;  whom  failing,  to  the  appellant. 
Lord  Lovat,  and  the  heirs-male  of  his  body ;  whom  failing,  to  the  other  substitutes 
named  in  the  deed  of  1808. 

"  This  deed  having  been  thus  executed  in  February  1851,  the  respondent,  in  the 
following  month  of  December,  raised  the  present  action  against  Lord  Lovat  and  his 
sons,  who  are  the  appellants  in  the  first  appeal,  and  against  the  other  heirs-substitute 
named  in  the  deed  of  entail,  concluding  that  it  ought  to  be  declared  that  the  several 
sums  therein  mentioned,  making  together  the  sum  of  £6186,  were  just  and  lawful  debts 
of  Archibald  Fraser,  the  settlor,  due  to  him  at  his  decease,  and  had  been  paid  by  the 
pursuer  as  his  general  disponee  and  representative  in  mobilibus :  And  further,  that  it 
ought  to  be  declared  that  the  lands  included  in  the  deed  of  entail,  executed  on  the  8th 
day  of  February  1851,  were  held  under  burden  of  the  payment  of  all  the  debts  of  the  said 
Archibald  Fraser  due  at  his  decease,  including  these  debts,  and  of  relieving  the  executry 
of  the  said  Archibald  Fraser  from  the  payment  thereof,  and  that  the  said  lands  might 
be  sold  therefor  :  And  further,  that  it  might  be  declared  that  the  pursuer  was  entitled 
to  be  reheved  out  of  the  entailed  lands  of  the  sum  of  £2791,  Is.  9d.  as  the  expenses  of 
litigation  incurred  by  him  bona  fide  and  beneficially  for  the  heirs  of  entail,  as  set  forth 
in  the  condescendence ;  and  that  the  said  lands  are  liable  in  payment  thereof,  and  to 
be  attached  and  sold  therefor. 

"  The  pursuer,  the  now  respondent,  stated  in  his  condescendence  that  several  of 
the  sums  making  up  the  said  sum  of  £6186  had  been  due  to  creditors  of  the  deceased, 
who  claimed  and  raised  actions  against  him  to  recover  sums  greatly  exceeding  the 
amount  which  they  ultimately  succeeded  in  establishing  as  due  to  them,  and  that  he 
resisted  these  demands,  and  so  litigated  not  only  bona  fide,  but  also  beneficially,  for 
the  estate  ultimately  liable  for  the  debts  in  question ;  but  he  alleged  that  the  expenses 
of  the  litigation  amounted  to  £2782,  or,  as  stated  in  the  summons,  £2791,  and  which 
sum,  therefore,  he  insisted  W8  9  a  charge  on  the  entailed  lands  in  addition  to  the 
£6186. 

"  The  appellants  and  the  other  defenders  contended,  on  grounds  to  which  it  is 
unnecessary  now  to  advert,  that  the  entailed  lands,  in  the  circumstances  which  had 
occurred,  were  not  liable  to  bear  the  burden  of  the  debts  of  the  deceased ;  and  so 
they  disputed  the  right  of  the  respondent  to  the  relief  he  sought,  both  as  regarded 
the  £6186  and  the  £2791. 

"  The  record  having  been  closed,  the  Lord  Ordinary  pronounced  an  interlocutor 
dated  17th  June  1853.  He  found  that,  *  by  the  express  terms  of  the  clause  in  the 
deed  of  entail,  dated  8th  February  1851,  the  payment  of  all  the  just  and  lawful  debtd 
due  by  the  late  Archibald  Fraser  of  Lovat,  at  his  death,  is  declared  to  be  a  burden  on 
the  entailed  lands,  and  in  nowise  to  affect  or  diminish  his  executry,  except  only  in  the 
event  of  the  executry  being  given  and  conveyed  to  the  defender  and  the  other  substitutes, 

*  Archibald  Fraser  appointed  the  respondent,  Archibald  T.  F.  Fraser,  his  exe- 
cutor and  universal  disponee. 
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whioh  oontingenoy  nerer  emerged :  FindB  that  thia  deed  of  entail  was  prepared  under 
the  directions  of,  and  has  been  approved  by,  the  Court  of  Session,  and  that  the  insertion 
of  the  aforesaid  clause  was  objected  to  by  the  defender,  but  that  his  objections  were 
repeUed  in  this  Court  and  in  the  House  of  Lords  :  Finds  that  there  is  nothing  in  the 
pTOYiaions  contained  in  the  deeds  of  15th  August  1808  and  2d  July  1812,  which,  either 
according  to  their  true  meaning  or  legal  effect,  is  inconsistent  with  the  sound  con- 
struction of  the  aforesaid  clause  in  the  deed  of  entail  of  1851 :  Therefore  finds  and 
declares  that  the  lands  included  in  the  deed  of  entail  of  1851  are  held  under  the  burden 
of  payment  of  the  debts  due  by  the  deceased  Honourable  Archi-[36]-bald  Fraser  of 
Lovat,  and  of  relieving  his  executry  of  the  same ;  and  appoints  the  case  to  be  enrolled 
for  the  purpose  of  hearing  parties  as  to  the  future  mode  of  procedure,  and,  in  the  mean- 
time, reserves  all  questions  of  expenses.' 

"*  The  defenders  being  dissatisfied  with  the  decision  of  the  Lord  Ordinary,  lodged  a 
reclaiming  note  to  the  Krst  Division  of  the  Court  of  Session,  but  that  Court  concurred 
with  the  Lord  Ordinary,  and  on  22d  February  1854  adhered  to' his  interlocutor. 

**  By  a  further  interlocutor,  dated  the  20th  of  November  1855,  the  Lord  Ordinary 
found  and  declared  that  the  various  sums  specified  in  the  first  conclusion  of  thesummons, 
amounting  to  £6186,  were  just  and  lawful  debts  of  the  deceased,  and  had  been  paid 
by  the  respondent  as  general  disponee  and  representative  in  mobilibus  ;  but  he  dechned 
to  grant  declarator  that  the  entailed  lands  were  liable  to  the  payment  of  these  debts 
until  the  pursuer  should  have  produced  certain  discharges  specified  in  the  interlocutor. 
And  as  to  the  third  last  conclusion  of  the  summons,  the  Lord  Ordinary  found  that  the 
pursuer  was  not  entitled  to  relief  out  of  the  entailed  lands  as  to  the  said  sum  of  £2791, 
and  asBoilaed  the  defenders  from  that  conclusion  of  the  summons. 

''The  appellantct  reclaimed  against  this  interlocutor  to  the  First  Division  of  the 
Court ;  and  as  to  so  much  of  the  interlocutor  as  relates  to  the  last  conclusion  of  the 
summons,  i.e.  to  the  £2791,  the  sum  claimed  for  e^roenses  of  litigation,  the  Lords 
recalled  the  interlocutor,  but,  quoad  tdtra,  they  adhered  to  it,  and  rdfused  the  reclaim- 
ing note,  and  they  remitted  to  the  Lord  Ordinarv  to  allow  parties  an  opportunity  of 
tabstantaating  their  respective  averments  as  regarded  the  said  sum  of  £2791. 

■  By  an  interlocutor  of  the  8th  of  June  1858  the  Lord  Ordinary  found  that  the 
purauer  was  entitled  to  relief  in  respect  of  the  sum  claimed  as  aforesaid  for  expenses 
of  litigation,  with  certain  specified  exceptions,  and  subject  to  taxation ;  and  by  another 
inteiiocutor  of  the  1 7th  of  the  same  month  of  June,  hefound  that  the  discharges  required 
by  the  interlocutor  of  the  20th  of  November  1855  had  been  produced,  and  he  therefore 
found  and  declared  that  the  lands  included  in  the  deed  of  entail  of  the  8th  of  February 
1851  were  liable  to  make  good  the  sum  of  £6186,  mentioned  in  the  summons,  and 
might  be  attached  and  sold  in  so  far  as  might  be  necessary  for  payment  thereof. 

"  Against  these  two  last  interlocutors  the  pursuer  lodged  a  reclaiming  note,  and 
by  an  interlocutor  of  the  First  Division,  dated  7th  of  July  1859,  the  Lords  found  that 
the  redainiing  note,  so  far  as  related  to  the  interlocutor  of  the  17th  of  June  1858,  was 
not  insisted  in,  and  therefore  they  refused  to  recall  the  same ;  but  as  to  the  interlocutor 
of  the  8th  of  June  1858  they  recalled  the  same,  and  found  that  the  pursuer  was  entitled 
to  relief  out  of  the  entailed  lands  to  a  sum  of  £331,  part  of  the  sum  of  £2791  claimed 
for  expenses  of  litigation,  subject  however  to  taxation,  but  that  he  was  not  entitled  to 
any  further  part  of  that  sum.  The  result  of  such  further  pro<9eedings  was  that  thia 
sum  of  £331  was  reduced  by  taxation  to  £323. 

*  Both  parties  were  dissatisfied  with  this  result.  Lord  Lovat  and  those  entitled 
^her  him  to  the  entailed  lands  disputed  the  UabiUty  of  the  lands  to  make  good  the 
£323.  On  the  other  hand,  the  pursuer  contended  that  the  Court  ought  to  have  declared 
the  whole  of  the  £2791  (subject,  if  necessary,  to  taxation)  to  be  charged  on  the  entailed 
hods.' 

Lord  Lovat  and  Others  presented  an  appeal  against  the  above-mentioned  interlocutors 
in  so  far  aa  they  found  the  entailed  estate  subject  (1)  to  the  burden  of  the  entailer's 
debts,  amounting  to  £6168,  Os.  7^. ;  and  (2)  to  the  burden  of  the  expenses  of  litigation, 
amounting  to  £323,  lis.  Id. 

The  respondent,  Mr.  Fraser,  presented  a  petition  praying  the  House  to  find  Lord 
Lorat's  appeal  incompetent,  in  so  far  as  it  related  to  the  Lord  Ordinary's  interlocutor 
of  17th  June  1858,  and  to  the  interlocutor  of  the  First  Division  of  7th  July  1859,  in 
aofar  as  it  found  that  the  reclaiming  note  against  the  former  interlocutor  was  not  insisted 
in,  and  therefore  refused  the  same. 
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536]  The  former  of  these  interlocutors  was  that  which  found  the  entailed  estate 
e  for  £6186,  Os.  TJA  of  the  entailer's  debts. 

The  House,  on  the  report  of  the  Appeal  Committee,  pronounced  an  order  appointing 
the  said  appeal  to  be  amended  by  strikbg  out  the  first-mentioned  interlocutor  and  the 
part  of  the  latter,  and  all  reference  thereto. 

Mr.  Fraser  presented  a  cross  appeal  against  the  interlocutors  in  so  far  as  they  dis- 
allowed his  claim  to  have  the  full  expenses  of  the  litigations  with  the  entailer's  cremtors, 
amounting  to  £2782,  Os.  lO^d.,  charged  upon  the  entailed  estate. 

Lord  Chancellor. — My  Lords,  appeals  were  presented  by  each  party,  and  were 
heard  at  your  Lordships*  bar  before  the  Easter  recess.  The  first  appeal  was  that  of 
Lord  Lovat  and  his  sons ;  and  as  presented  to  your  Lordships*  House  it  complained 
not  only  of  the  charge  of  £323  for  expenses,  but  also  of  the  charge  of  £6186  for  the 
debts.  But  your  Lordships  intimated  in  the  course  of  the  argument  that  as  to  that 
latter  sum  they  could  not  entertain  any  appeal,  for,  as  the  reclaiming  note  lodged 
against  the  Lord  Ordinary's  interlocutor  of  the  17th  June  of  1858,  which  had  declared 
the  entailed  lands  liable  to  the  payment  of  that  sum,  was  not  insisted  in,  the  parties 
must  be  taken  to  have  acquiesced  in  its  propriety.  The  question,  therefore,  before 
this  House  on  that  appeal  was  confined  to  the  charges  of  the  sum  of  £323,  which  by 
the  interlocutor  of  the  7th  of  July  1859,  and  the  subsequent  taxation,  had  been  found 
to  be  the  amount  of  a  certain  portion  of  the  expenses  oi  litigation.  The  appeal  by  the 
original  pursuer  was  directed  to  the  object  of  establishing  a  title  to  all  the  sum  incurred 
in  the  expenses  of  Utigation,  and  which  the  Court,  except  as  to  the  £323,  had  disallowed. 

The  question  in  both  appeals  was  substantially  the  same, — i,e,  as  to  the  proper 
interpretation. of  the  clause  in  the  deed  of  the  8th  of  February  1851,  declaring  that  the 
entailed  lands  were  to  be  held  "  with  and  under  the  burden  of  payment  of  all  the  just 
and  lawful  debts  of  the  said  deceased  Archibald  Fraser  due  or  addebted  by  him  at 
his  death,  which  said  debts  shall  in  nowise  afiect  or  diminish  his  executry  or  other 
funds,  property,  and  effects." 

On  the  part  of  Lord  Lovat  and  the  heirs-substitute  of  entail  it  was  contended 
that  nothing  is  charged  on  the  lands  which  was  not  a  debt  which  the  deceased  was 
liable  to  pay  in  his  lifetime ;  that  the  costs  of  litigation  now  sought  to  be  added  to 
the  amount  of  such  debts  not  only  were  not  debts  of  the  deceased,  but  were  occasioned 
by  unjust  demands,  set  up  after  his  death  by  persons  claiming  against  his  executor 
sums  as  due  by  him  which  were  not  due.  On  the  part  of  the  original  pursuer  tlie 
argument  was  that  the  charge  of  just  and  lawful  debts  due  from  the  deceased  at  his 
death  must  be  taken  to  include  a  charge  of  all  costs  fairly  incurred  in  ascertainiikg 
what  those  debts  are,  and  more  especially,  as  in  this  case,  the  costs  of  resisting  excessive 
demands  unjustly  made  against  tne  executry.  It  is  now  for  your  Lordships  to  decide 
between  these  conflicting  arguments. 

My  advice  to  your  Lordships  is  in  favour  of  Lord  Lovat  and  the  parties  entitled 
after  him  as  heirs-substitute  in  the  entail.  I  do  not  think  that  any  part  of  the  sum 
constituting  the  expenses  of  litigation  can  be  held  as  having  been  charged  by  the  settlor 
on  the  entailed  lands. 

The  question  is,  in  strictness,  whether  these  expenses  are  so  charged  by  the  deed 
of  the  8th  February  1851.  But  as  that  deed  recites  the  previous  deeds  of  the  15th 
August  1808  and  the.  2d  July  1812,  and  appears  on  the  face  of  it  to  have  been  framed 
in  order  to  carry  into  execution  the  purposes  of  these  deeds,  I  should  have  been  very 
unwilling  to  act  on  the  deed  of  1851  independently  of  the  prior  deeds  if  there  had 
been  (which  I  do  not  think  there  is)  any  conflict  between  them ;  and  I  am  wilUng 
to  consider  the  subject  as  depending  on  the  true  effect  of  the  deeds  of  1808  and  1812, 
the  purpose  of  those  deeds  being,  as  I  think,  effectuallv  embodied  in  the  deed  of  1851. 

The  question,  therefore,  may  be  thus  stated  :  Wten  a  testator  charges  his  real 
estate  with  the  payment  of  his  debts  in  exoneration  of  his  personalty,  and  after  his 
death  a  creditor  sues  the  executor  and  puts  him  to  costs  in  resisting  so  much  of  the 
demand  as  was  unfounded,  can  the  executor  recover  those  costs  from  the  real  estate  1 
He  may  certainly  recover  the  amount  of  the  debt  which  has  been  established  by  the 
creditor,  and  which  I  assume  the  executor  to  have  paid.  But  I  can-[37]-not  discover 
any  principle  for  fixing  the  real  estate  with  the  costs  of  litigation  to  which  the  executor 
has  been  wrongfully  put  by  a  person  setting  up  against  the  testator's  estate  an  unfounded 
claim  of  debt.  If  such  costs  have  been  properly  incurred  by  the  executor  he  may 
retain  them  out  of  any  funds  coming  to  his  hands  as  executor.    But  that  is  because 
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they  have  been  coets  necessarily  incurred  in  the  due  administration  of  the  testator's 
estate.  And  the  rule  in  England,  and,  as  I  conceive  in  Scotland  also,  is  that  the  costs 
of  administration  are  paid  out  of  the  general  personal  estate.  Lord  Curriehill  treats 
it  as  clear  that  in  Scotland  an  executor  properly  incurring  costs  for  the  benefit  of  third 
parties  claiming  under  a  testament  is  entitled  to  be  indemnified  out  of  the  ezecutrv 
estate  itself,  and  not  out  of  the  estate  for  the  benefit  of  which  they  were  incurred. 
This  is,  I  conceive,  in  exact  conformity  with  the  law  of  England. 

There  is  a  great  deal  of  discussion  among  the  Judges  who  decided  this  case  in 
Scotland  as  to  how  far  all  or  any  part  of  this  sum  claimed  for  expenses  ought  or  ought 
not  to  be  considered  as  properly  incurred.  But  to  all  such  inquiries  I  think  that  Lord 
Lovat,  and  the  other  heirs  of  entail,  are  entitled  to  say  that  in  such  a  question  they 
have  no  concern.  If  improperly  incurred,  thev  must  fall  personally  on  those  who 
incurred  them*  If  properly  incurred,  they  will  constitute  a  valid  claim  against  the 
executry  or  personal  estate  of  the  testator.  But  in  no  view  of  the  case  can  they  be 
treated  as  a  debt  due  and  owing  bv  the  deceased  at  his  death.  Costs  incurred  by  an 
executor  in  resisting  an  excessive  cfemand  against  the  estate  of  the  deceased,  whereby 
the  demand  established  is  reduced  in  amount,  cannot  be  put  higher  than  costs  incurred 
in  resisting  a  demand  which  wholly  fails.  But  surely  if,  when  a  claim  is  set  up  against 
an  executor,  the  party  claiming  fails  in  establishing  any  demand  whatever,  it  would 
be  strange  to  say  that  the  costs  of  resisting  such  an  unfounded  demand  was  a  debt 
due  by  the  testator  at  his  decease.  They  may  be  costs  against  which  the  executor 
is  entitled  to  be  protected,  but  this  would  be  not  because  they  could  be  called  a  debt  due 
by  the  testator,  but  because  they  formed  part  of  the  general  coets  of  administration. 

It  was  argued  that  when  there  is  a  charge  on  an  estate,  and  the  amount  of  that 
charge  has  to  be  raised  by  sale  or  mortgage,  the  sum  to  be  raised  will  include  the  costs 
of  raising  it.  That  is  undoubtedly  so.  The  persons  entitled  to  an  estate  burdened 
with  debts  take  it  subject  to  a  definite  charge,  i.e.  when  the  amount  of  the  debts  has 
been  ascertained,  but  they  who  call  themselves  owners  are  not  in  fact  owners  till  they 
have  first  satisfied  the  charge.  They  are  bound  to  have  by  some  means  the  full  amount 
of  the  charge  forthcoming,  and  it  is  obvious,  therefore,  that  they  must,  at  their  own 
costs,  get  at  the  necessary  amount.  But  this  bears  no  resemblance  to  the  costs  incurred 
in  ascertaining  what  the  amount  of  the  charge  is. 

Lord  Cb^msford.— My  Lords,  my  opinion  has  fluctuated  a  good  deal  during 
the  course  of  the  argument,  upon  the  question  whether  the  costs  of  opposing  the 
demands  of  the  creditors  of  Archibald  Eraser  are  to  be  borne  by  his  executry  or  to  be 
a  burden  upon  the  entailed  estate,  but  I  have  at  last  arrived  at  the  same  conclusion 
with  my  noble  and  learned  friend  on  the  woolsack.  I  agree  with  him  in  his  general 
views  with  respect  to  the  primary  liability  of  the  personal  estate 'to  bear  the  costs  of 
litigating  debts  which  are  made  a  charge  upon  the  real  estate,  and  I  consider  the  true 
question  in  this  case  to  be  whether  any  intention  is  expressed  or  necessarily  implied 
in  the  deed  of  entail  of  1851,  that  this  burden  should  be  supplied  from  the  executry 
and  laid  upon  the  entailed  estate. 

By  the  deed  of  1851  the  estate  is  entailed  with  and  under  the  burden  of  payment 
d  all  the  just  and  lawful  debts  of  the  said  deceased  Archibald  Eraser,  due  or  addebted 
by  him  at  his  death,  which  said  debts  (it  is  added)  shall  in  nowise  affect  or  diminish 
his  executry  or  other  funds,  property,  and  effects.  Under  these  words,  the  question 
arises,  whether  the  costs  incurred  by  the  executor  in  litigating  the  claims  of  the  creditors 
oi  Archibald  Eraser  can  be  construed  to  be  just  and  lawful  debts,  or  necessary  incidents 
to  such  debts,  within  the  meaning  of  the  deed. 

This  being,  upon  mv  view,  merely  a  question  of  construction,  it  is  immaterial 
to  inquire  whether  the  litigation  was  for  the  benefit  of  the  entailed  estate  or  not,  or 
whether  AbertarfE  acted  prudently  or  otherwise  in  defending  the  action.  It  may 
be  admitted  that,  as  executor,  he  was  not  bound  to  pay  debts  without  previous  in- 
vestigation ;  that,  when  the  actions  were  brought  against  him,  he  had  no  alternative 
but  8uh{38]-i^iE^^on  or  defence,  and  that  his  submission  would  have  burdened  the 
entail  more  than  his  resistance.  All  this  may  be  conceded  without  in  any  degree 
affecting  the  question  of  the  true  meaning  and  construction  of  the  deed. 

The  •  just  and  lawful  debts  "  of  Alexander  Eraser,  due  at  his  death,  are  alone  to 
be  a  burden  upon  the  entail.  Under  this  description,  everything  incident  to  or  in- 
separable from  the  debts  would  be  included.  Eor  instance,  suppose  the  debts  bore 
interest,  and  interest  accrued  upon  them  after  the  death  of  Alexander  Eraser,  it  would 
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as  a  matter  of  course,  follow  the  principal,  and  contribute  to  increase  the  burden  upon 
the  entail.  But  the  costs  and  expenses  of  an  action  brought  to  enforce  the  payment 
of  a  debt  are  not  necessarily  incident  to  it ;  and  when  a  person  is  providing  for  the 
payment  of  his  just  and  lawful  debts,  probably  the  last  thing  he  thinks  of  is  the  idea 
of  their  becoming  the  occasion  of  litigation. 

Is  there  anything  in  the  language  of  the  deed  to  shew  that  the  entailer  had  in 
his  view  anything  beyond  the  debts  themselves  as  a  burden  upon  the  entailed  estate  ? 
I  think  rather  too  much  stress  was  laid  in  the  argument  on  the  words  employed  to 
express  the  entailer's  meaning.  It  was  said  that  the  expression,  "  shall  in  nowise 
afiect  or  diminish  his  executry,"  manifested  the  intention  of  the  entailer  that  the 
executry  should  be  discharged  from  every  liability  which  in  any  manner  might  be 
incurred  by  reason  of  the  debts  due  by  him  But  the  word  "  nowise  **  seems  to  have 
been  used  merely  to  intimate  more  emphatically  that  the  debts  themselves  were  not 
in  any  event  to  be  paid  out  of  the  executry. 

The  entailer  never  having  anticipated  that  any  costs  could  be  incurred  with  respect 
to  the  only  debts  in  his  contemplation,  viz.  "  the  just  and  lawful  debts  of  Archibald 
Fraser  due  at  his  death,"  made  no  provision  for  such  an  event.  In  the  absence  of 
any  specific  direction  upon  the  subject,  there  is  nothing  to  exonerate  the  executor 
from  his  original  liability  to  satisfy  such  costs  out  of  the  general  personal  estate. 

If,  in  this  case,  the  executor  and  the  heir  of  entail  had  been  different  persons,  the 
executor,  upon  actions  being  brought  against  him  by  the  creditors  of  Archibald  Fraser, 
might  have  given  notice  to  the  heir,  and  taken  his  directions  as  to  defending  them, 
and  have  refused  to  make  any  defence  unless  the  heir  would  guarantee  him  against  the 
costs.  But  the  same  person  being  both  executor  and  heir  of  entail,  he  could  not  by 
any  act  of  his  own  shift  the  burden  of  the  costs  from  the  executry  to  the  entail. 

The  narrow  view  (as  it  may  be  considered)  which  I  have  taken  of  this  question 
renders  it  wholly  unnecessary  to  advert  to  the  distinction  acted  upon  in  the  Court 
below,  between  the  litigation  being  profitable  or  unprofitable  to  the  entail,  or  the 
defence  being  proper  or  improper,  as  indicated  by  the  award  of  costs  in  the  several 
actions.  The  costs,  whether  properly  or  improperly  incurred,  could  not  be  converted 
into  debts  retrospectively  due  from  Archibald  Fraser  at  his  death,  and  must  all  of  them, 
in  my  opinion,  be  paid  out  of  the  personal  estate. 

Lord  Kingsdown. — My  Lords,  this  case  has  occasioned  much  difference  of  opinion 
in  the  Court  below,  and  1  am  sorry  to  say  that  such  difference  extends  to  your  Lord- 
ships' House,  for  I  confess  that  I  find  myself  unable  to  concur  in  the  views  of  my  noble 
ana  learned  friends  who  have  already  addressed  you. 

Lord  Handyside  was  of  opinion  that  none  of  the  costs  could  be  thrown  on  the  estate, 
holding  that  the  case  was  the  same  as  if  without  any  special  charge  the  heir  of  entail 
in  possession  had  resisted  any  action  brought  against  him  in  that  character,  in  which 
case  the  expenses  would  have  fallen  upon  him  personally. 

But  when  the  interlocutor  of  Lord  Handyside  was  brought  before  the  Inner-House 
it  was  recalled,  and  it  was  remitted  to  the  Lord  Ordinary  to  allow  parties  before  answer 
an  opportunity  of  substantiating  their  respective  averments,  as  regards  the  claim 
for  the  amount  of  these  costs. 

The  question  then  came  before  Lord  Kinloch  as  Lord  Ordinary,  who  was  of  opinion 
that  under  the  terms  of  the  entail  burdening  the  lands  of  Abertarff  and  others  with 
the  debts  of  the  granter,  and  declaring  that  "  these  debts  shall  noways  diminish  my 
executry  or  other  funds,  property,  or  effects,"  the  expense  bona  fide  incurred  in  having 
the  debts  so  charged  fairly  expiscated,  and  their  amount  adjusted,  is  in  soimd  con- 
struction a  consequent  of  the  debts,  and  equally  chargeable  on  the  entailed  lands  with 
the  debts  themselves.  He  accordingly  pronounced  an  interlocutor  on  the  8th  June 
1858  in  which  he  found  the  pursuer  entitled  to  relief  [39]  out  of  the  lands  and  estate 
of  Abertarff,  of  the  expenses,  whether  incurred  by  himself  or  his  agent,  or  found  due 
by  him  to  his  antagonists,  disbursed  or  incurred  by  him,  of  having  the  debts  chargeable 
against  the  said  lands  and  estate,  and  the  amount  thereof,  fairly  settled  and  adjusted, 
but  of  no  other  expense  ;  and  with  regard  to  the  five  litigations  the  costs  of  which  are 
in  dispute,  he  found  the  pursuer  entitled  to  them  (with  the  exception  of  the  costs 
incurred  in  a  particular  question),  subject  as  regards  his  own  costs  to  taxation,  and  he 
remitted  to  the  Auditor  of  the  Court  to  examine  the  accounts  of  expenses  of  which 
the  pursuer  claimed  relief,  and  to  separate  and  tax  the  same  consistently  with  the 
following  findings  and  to  report. 
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The  intention  of  this  interlocutor,  as  I  understand  it,  was  to  decide  that  the  pursuer 
was  entitled  to  the  costs  of  the  five  actions,  so  far  as  the  proceedings  taken  by  him  in 
each  action  were  properly  taken  with  the  view  previously  expressed,  viz.  that  of  having 
the  debts  chargeable  against  the  estates,  and  the  amount  thereof,  fairly  settled  and 
adjusted,  and  to  direct  the  disallowance  of  all  expenses  not  falling  within  that  category, 
and  to  refer  it  to  the  Auditor  to  inquire  and  determine  what  expenses  under  that 
declaration  were  properly  chargeable  on  the  estate. 

I  do  not  think  that  when  the  case  came  before  the  Inner-House,  any  of  the  Judges 
except  Lord  Curriehill  dissented  from  the  principles  of  Lord  Kinloch's  judgment.  Lord 
Ivory  discusses  the  question  in  a  most  able  ana  elaborate  judgment,  in  which  he  sup- 
ports the  view  of  Lord  Kinloch,  in  an  argument  which  it  seems  to  me  extremely  diffi- 
cult to  answer.  Lord  Deas  agrees  with  Lord  Ivory  as  to  the  general  principle,  and  the^ 
Lord  President,  though  in  some  degree  objecting  to  the  form  of  the  summons,  I  think 
inthnates  that  he  does  not  disagree  with  the  general  views  of  the  Lord  Ordinary. 

The  ground  upon  which  the  decision  of  the  majority  of  the  Judges  disallowing  the  ' 
costs  in  four  of  the  actions  proceeds  is,  that,  inasmuch  as  in  those  actions  the  defendant 
was  ordered  to  pay  costs  to  the  pursuer,  the  defence  of  them  must  necessarily,  in  the 
opinion  of  the  Courts  which  decided  them,  have  been  improper. 

I  cannot  concur  in  that  conclusion.  A  defendant  in  a  suit  is  often  ordered  to  pay 
costs,  not  on  the  ground  that  there  was  anything  in  his  conduct  deserving  of  censure, 
either  in  the  fact  of  resisting  a  plaintiff's  claim,  or  in  the  mode  in  which  the  resistance 
was  conducted,  but  on  the  principle  that  a  plain ti  if  who  succeeds  in  establishing  a  de- 
mand is  prima  facie  entitled  to  receive  the  costs  to  which  he  has  been  put  in  making  it 
out.  But  an  executor  or  a  trustee  who  is  ordered  to  pay  costs  to  the  claimant,  is  entitled, 
unJeas  he  has  forfeited  his  right  by  some  laches  or  misconduct,  to  recover  from  the 
estate  which  he  has  defended  not  only  the  costs  which  he  has  incurred  to  the  adversary, 
but  also  the  costs  which  he  has  paid  to  his  own  solicitor.  The  real  question  is,  therefore, 
in  what  position  did  AbertarfE  stand  when  these  actions  were  defended  by  him  as  on 
his  behalf  1 

The  disponer  could  not,  as  against  his  creditors,  relieve  his  personal  estate  from  the 
payment  of  his  debts,  or  his  executor  from  the  liability  of  being  sued  for  them.  But 
the  executor  was  entitled  to  be  repaid  out  of  the  real  estate  whatever  he  might  be  com* 
peiled  to  pay  out  of  the  personalty.  He  stood,  therefore,  reallv  in  the  situation  of  a 
person  who,  in  admitting  or  resisting  claims,  was  acting  on  behalf  of  others — that  is, 
of  those  who  were  entitled  to  the  real  estate  In  other  words,  he  was  trustee  for  them. 
He  could  not  take  their  directions  as  to  the  payment  of  the  sums  demanded  or  the 
resistance  to  the  claims,  for  he  was  himself  the  first  institute  under  the  entail,  and  his 
issue-male  were  the  first  substitutes  ;  and  though  now,  as  he  has  no  issue-male.  Lord 
Lovat's  succession  has  become  highly  probable, — at  that  time  it  was  very  remote. 
Wlien  some  of  these  demands  were  made,  Abertari!  was  a  minor,  and  the  rest  were 
brought  forward  very  soon  after  he  came  of  age.  He  could  have  no  knowledge  of 
the  <^reuniBtanc^  Or  amount  of  them.  He  could  have  no  sinister  interest  in  resisting 
them.  Indeed,  whether  they  fell  on  the  real  or  the  personal  estate,  he  supposed  that 
he  ak>ne  was  interested  in  the  matter.  In  all  cases  the  resistance  occasioned  a  sub- 
stantial reduction  of  the  original  demand,  though  in  some  the  costs  exceeded  the  amount 
of  the  reduction.  It  may  turn  out,  upon  inquiry,  that  some  part  of  these  costs  may 
have  been  improperly  incurred,  and  if  so,  they  will  be  disallowed  ;  but  I  agree  in  Lord 
Kinkx^h*8  judgment,  that  such  expenses  as  were  properly  incurred  ought  to  be  allowed. 
I  shoukl  [40]  be  inclined  to  introduce  the  word  "  properly  "  before  the  words  "  disbursed 
^  incurred,"  and  the  words  "  properlv  incurred  before  the  words  "  in  the  said  litiga- 
tiona  ^  ;  and  with  these  variations,  which  are  merely  intended  to  express  more  clearly 
the  meaning  of  Lord  Kinloch,  to  affirm  the  interlocutor  of  the  8th  June  1858,  and 
reverse  the  interlocutor  of  the  7th  July  1858  so  far  as  it  recalls  the  interlocutor  of  the 
8di  June  1858. 

When  an  estate  is  devised  to  trustees,  in  trust,  to  raise  and  pay  the  amount  of  a 
testator's  debts,  the  trustee  is  entitled  to  be  reimbursed  out  of  the  estate  whatever  ex- 
penses he  has  properly  incurred  in  ascertaining  the  amount,  or  in  raising  the  sums 
Decessary  for  paying  it. 

When  the  estate  is  charged  with  debts,  but  no  express  trust  is  created  for  paying 
them,  the  heir  or  devisee  becomes,  I  apprehend,  a  trustee  for  the  purpose.  If  he  be 
the  absolute  owner,  subject  to  the  charges,  of  course  no  question  arises  ;  but  if  he  have 
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no  interest,  or  only  a  limited  interest,  then  he  stands,  I  think,  in  the  same  position  with 
any  other  trustee. 

The  peculiar  situation  in  which  Abertarfi  stood,  of  representing  the  executry,  to 
which  the  creditors  had  a  right  to  resort,  seems  to  me  to  strengthen  his  claim  to  he 
considered  a  trustee. 

Assuming  that  he  has  acted  prudently  and  properly  in  requiring  the  debts  to  be 
made  out,  he  ought  not  to  be  subjected  personally  to  costs  which  have  been  incurred 
in  protecting  the  estate  which  he  represents.  But  the  testator  has  declared  that  the 
debts  (and  impliedly,  therefore,  in  my  opinion,  the  costs  of  ascertaining  them)  shall  not 
diminish  the  executry. 

The  necessary  consequence  seems  to  me  to  be,  that  they  must  fall  upon  the  real 
estate.  But  as  a  majority  of  your  Lordships  think  differently,  of  course  the  judgment 
will  be  as  proposed  by  the  Lord  Chancellor. 

Interlocutors  of  the  Lord  Ordinary  of  17th  June  1853— of  the  First  Division 
of  22d  February  1854,  and  8th  March  1854— of  the  Lord  Ordinary  of  20th  November 
1855,  so  far  as  complained  of  in  the  original  appeal — affirmed :  Interlocutor  of  the 
First  Division  of  lOtn  December  1857  affirmed,  except  in  so  far  as  it  recalls  the  inter- 
locutor of  the  Lord  Ordinary  of  20th  November  1855,  and  remits  to  the  Lord  Ordinary 
to  allow  parties,  before  answer,  an  opportunity  of  substantiating  their  respective  aver- 
ments as  regards  the  claim  for  the  sum  of  £2791,  Is.  9d.  of  expenses  of  Utigation,  as  to 
which  part  interlocutor  of  10th  December  1857  reversed  :  Interlocutor  of  Lord  Ordi- 
nary of  8th  June  1858,  so  far  as  it  finds  the  pursuer  entitled  to  relief  out  of  the  estate 
of  Abertarff  of  certain  expenses,  reversed  :  Interlocutor  of  First  Division  of  7th  July 
1859,  in  so  far  as  it  finds  the  pursuer  entitled  to  relief  out  of  the  estate  of  Abertarff  of 
the  £331,  48.,  and  in  so  far  as  it  finds  neither  party  liable  to  the  other  in  the  expenses 
of  process  incurred  in  regard  to  this  branch  of  the  action  since  the  date  of  the  Lord 
Ordinarj^'s  interlocutor,  reversed ;  and,  quoad  ultra,  the  said  interlocutor  of  7th  July 
1859  affirmed  :  Interlocutor  of  Lord  Ordinary  of  17th  January  1863,  so  far  as  it  finds 
and  declares  that  the  pursuer  is  entitled  to  be  relieved  out  of  the  entailed  estate  of  the 
sum  of  £323,  lis.  Id.,  and  in  so  far  as  it  finds  and  declares  that  the  lands  are  liable  to 
be  attached  and  sold  in  so  far  as  may  be  necessary  in  payment  thereof,  and  finds  neither 
party  entitled  to  expenses  of  that  branch  of  the  case,  reversed ;  and  in  so  far  as  it  finds 
the  pursuer  entitled  to  expenses  with  reference  to  the  rest  of  the  cause,  affirmed  :  Inter- 
locutor of  First  Division  of  7th  March  1863,  so  far  as  adhering  to  so  much  of  the  Lord 
Ordinary's  interlocutor  of  17th  January  1863  as  is  reversed,  and  so  far  as  it  finds  the 
defenders  liable  in  expenses  since  the  date  of  the  Lord  Ordinary's  interlocutor,  reversed  ; 
and  interlocutor  of  First  Division  of  18th  March  1863,  approving  of  the  auditor's 
report — ^interlocutor  of  Lord  Ordinary  of  12th  June  1863,  approving  of  auditor's 
report — and  interlocutor  of  First  Division  of  4th  July  1863  adhering,  with  additional 
expnses,  [41]  affirmed  :  **  And  it  is  hereby  declared  that  the  said  appellants  (defenders 
below)  are  entitled  to  all  expenses  in  the  Court  of  Session  incurred  in  relation  to  the 
third  conclusion  of  the  summons :  And  it  is  further  ordered  and 'adjudged  that  the 
said  petition  and  cross  appeal  be,  and  the  same  is  hereby  dismissed  this  House  : 
And  it  is  also  further  ordered  that  the  cause  be,  and  is  hereby  remitted  back  to  the 
Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just,  and  consistent  with  this 
declaration  and  this  judgment." 

Grahams  &  Wardlaw,  and  Gibson-Craig,  Dalziel,  &  Brodies,  W.S.— Loch  &  Mao 
LAURiN,  and  -SInkas  Macbean,  W.S.— Agents. 


No.   9.  IV.  Macpherson  H.L.    41.    12    June    1866.    House  of  Lords. — 

Lord  Chancellor  (Cranworth);  Lord  Chelmsford;  Lord  Westbury. 

James  Howden,  Appellant.— A«.-Gen.  Palmer— Rolt,  Q.C. 

The  Hon.  Cornwallis  Fleeming  and  Viscount  Hawarden,  Kespondents.  — 

Anderson,  Q.C.—Sir  Hugh  Cairns,  Q.C.—Pattisoii. 

Entail — Prohibition-— Irritancy. — ^The  irritant  clause  in  a  deed  of  entail,  which  con- 
tained the  usual  prohibitions  against  alienation,  diverting  the  succession,  and  con- 
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tracting  debt,  declared  that,  in  the  event  of  any  heir  contravening,  "  then  and  in 
that  case  all  such  acts  and  deeds  of  contravention  are  not  only  hereby  declared  to  be 
void  and  null  to  all  intents  and  purposes,  sicklike  as  if  the  same  had  never  been  made, 
but  also  the  heir  so  contravening  shall,  ipso  facto,  amit  and  lose  the  estate/  Held 
(affirming  judgment  of  the  Court  of  Session)  that  the  expression  *"  sicklike  as  if  the 
same  had  never  been  made,"  even  if  inapplicable  to  the  contracting  of  debt,  was  a 
mere  illustration,  and  did  not  limit  the  application  of  the  irritancy. 

(In  the  Court  of  Session,  ante,  vol.  iii.  p.  748.) 

This  action  was  raised  by  the  late  Viscountess  Hawarden  and  her  husband,  and 
was  now  insisted  in  by  the  latter  and  by  her  son,  the  Hon.  Cornwallis  Fleeming.  The 
summons  concluded  for  declarator  that  the  entails  of  the  Wigton  estate  were  valid  and 
effectual. 

There  were  three  entails— the  first,  known  as  the  Wigton  entail,  dated  24th  June 
1741 ;  the  second,  known  as  the  Waterhead  entail,  dated  29th  December  1847 ;  the 
third,  known  as  the  Cumbernauld  entail,  dated  8th  and  10th  July  1850. 

The  action  was  defended  by  Howden,  trustee  on  the  sequestrated  estate  of  Lord 
Elphinstone,  the  brother  of  the  pursuer,  and  the  immediately  preceding  heir  of  entail, 
aiui  by  Dunlop,  to  whom  Lord  Hphinstone  had,  on  14th  November  1859,  disponed 
the  estates  comprehended  in  the  entails. 

The  objections  of  the  defenders  to  the  entails  were — 

L  That  the  entails  were  ineffectual  as  deeds  of  strict  entail,  *  in  respect  that  the 
irritant  clause  in  the  said  deeds  respectively  did  not  apply  to  or  embrace  the  pro- 
hibition against  the  Act  of  contracting  debt,  or  strike  at  adjudication  led  or  diligence 
used  against  the  land  for  debt  contracted." 

This  objection  applied  equally  to  the  three  entails. 

The  prohibitory  clause  in  the  original  entail  of  1741  declared,  "  that  it  shall  noways 
be  lawfi:d  to  the  heirs-male  of  any  bc5y,  or  any  others  the  heirs  of  tailzie  above  written, 
to  sell,  annaikie,  dispone,  redeemably  or  irredeemably,  dilapidate,  or  put  away  my 
said  lands  and  estate,  or  any  part  thereof,  to  any  person  or  persons,  for  whatever  cause 
or  occasion,  either  onerous  or  gratuitous,  nor  to  grant  tacks  thereof,  or  of  any  part 
of  the  same,  in  diminution  of  the  rental,  or  for  a  longer  term  than  nineteen  years,  or 
the  granter's  own  lifetime,  nor  that  it  be  lawful  to  them,  or  any  of  them,  to  contract 
or  ontake  debts  thereupon,  or  to  grant  wadsets  thereof,  or  annualrents  or  annuities 
furth  of  the  same,  nor  to  do  any  other  act  or  deed  whatsomever,  directly  or  indirectly, 
whereby  the  said  lands,  or  any  part  thereof,  may  be  adjudged,  apprised,  or  otherwise 
affected,  burdened,  or  evicted,  except  allenarly  in  so  far  as  is  hereby  specially  reserved." 

The  irritant  clause  declared,  "  that  if  it  shall  happen  any  of  the  heirs  of  [42]  tailzie 
above  mentioned  to  contravene  the  provisions  and  limitations  above  written,  or  any 
d[  them,  as  the  same  are  above  expressed,  then  and  in  that  case  all  such  acts  and 
deeds  of  contravention  are  not  only  hereby  declared  to  be  void  and  null  to  all  intents 
and  purposes,  sicklike  as  \i  the  same  had  never  been  made,  but  also  the  heir  so  contra- 
vening shall,  ipso  facto,  amit  and  lose  "  the  estate. 

The  objection  taken  by  the  defenders  was,  that  the  words  "  sicklike  as  if  the  same 
had  never  been  made,"  could  only  be  applied  to  contraventions  by  written  instnunents 
as  acts  of  contravention, — ^such  as  contracting  personal  debts  could  not  be  said  to 
be  *  made," — and  that  the  application  of  the  irritant  clause  was  thus  restricted  to 
contravention  by  written  instruments,  and  was  therefore  defective. 

IL  Another  objection  was,  that  in  the  case  of  the  Wigton  entail  the  irritant  clause 
in  the  entail  had  not  been  properly  inserted  in  the  investitures.  In  the  first  investiture 
by  crown  charter  of  resignation  in  1751,  and  in  subsequent  titles,  the  word  "  made  " 
at  the  end  of  the  irritant  clause,  as  above  quoted,  was  translated  by  the  Latin  word 
*  eoncessa.**  The  defenders  contended  that  this  word  was  inapplicable  to  the  con- 
tracting 4>f  personal  debt. 

The  Lord  Ordinary  (Kinloch)  pronounced  an  interlocutor  declaring  the  entails 
valid. 

On  a  reclaiming  note,  the  Second  Division  unanimously  adhered. 
Mr.  Howden  appealed. 

The  appellant,  in  his  printed  case,  stated  the  following  reasons  of  appeal ; — 
1.  Because  the  deeds  of  entail  are  invalid  as  deeds  of  strict  entail,  in  respect  that 
the  irritant  clause  in  the  said  deeds  does  not  apply  to  or  embrace  the  prohibition  in 
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these  deeds  against  contracting  debt,  nor  strike  at  adjudications  led  or  diligence  used 
against  the  lands  for  debts  contracted* 

2.  Because  the  irritant  clause  in  the  investiture,  under  which  the  Wigton  estate 
has  been  possessed,  is  ineffectual,  and  does  not  strike  at  the  prohibition  against  the 
contraction  of  debt  otherwise  than  by  written  instruments. 

3.  On  the  assumption  that  the  word  "  made "  in  the  entail  is  applicable  to  all  acts 
of  contravention,  and  is  not  confined  merely  to  written  deeds,  then  the  lands  may  be 
attached  by  creditors,  in  respect  that  the  conditions  of  the  entail  have  not  been  inserted 
in  the  heir's  title,  t 

4.  The  tailzie  of  1741  is  invalid,  in  respect  of  the  omission  in  the  resolutive  clause 
to  provide,  in  terms  of  the  Act  1685,  c.  22,  that  on  a  contravention  the  next  heir  should 
have  power  to  make  up  a  title  to  the  lands  without  representing  the  contravener.t 

After  hearing  counsel  for  the  appellant,  the  respondents'  counsel  not  being  called 
upon,  the  following  opinions  were  delivered  : — 

Lord  Chancellor. — My  Lords,  it  is  true  that,  upon  very  intelligible  grounds, 
the  Courts  of  Scotland  and  this  House  have  always  construed  deeds  of  entail  very 
strictly,  so  as  to  give  no  encouragement  to  that  which  is  to  fetter  the  common  and 
ordinary  circulation  of  property.  And  if  deeds  can  be  fairly  so  construed  as  not  to 
create  an  entail,  the  Courts  in  Scotland,  and  this  House,  which  is  for  these  purposes  the 
same  as  a  Court  in  Scotland,  will  be  (so  to  speak)  perhaps  rather  astute  in  finding  such 
a  construction  as  shall  defeat  it.  But  although  the  rule  of  con-[43]-struction  in 
favour  of  the  free  circulation  of  property  has  boen  for  a  long  time  adopted  and  acted 
upon,  it  must  not  be  a  rule  that  is  to  lead  courts  of  justice  and  this  House  to  pretend  to 
see  doubts  and  difficulties  where  there  are  none,  and  to  put  a  construction  upon  the 
words  which  no  person  looking  at  them,  and  unaware  of  this  rule  of  construction, 
could  possibly  for  a  moment  entertain.  Now,  let  us  see  what  the  point  is  here.  It 
lies  in  the  narrowest  compass.  The  entail  created  has,  in  gremio,  the  three  ordinary 
prohibitions — a  prohibition  against  alienation,  a  prohibition  against  diverting  the 
ordinary  course  of  descent  chalked  out  in  the  deed,  and  a  prohibition  against  incurring 
debts,  whereby  the  lands  might  in  future  get  into  the  hands  of  creditors ;  and  then 
follows  this  irritant  clause,  "  And  further  providing,  that  if  it  shall  happen  any  of  the 
heirs  of  tailzie  above  mentioned  to  contravene  the  provisions  and  limitations  above 
written,  or  any  of  them,"  that  is,  if  the  heirs  of  entail  shall  either  do  the  positive  act 
of  alienating,  or  the  positive  act  of  diverting  the  course  of  succession,  or  the  negative 
act  (as  I  read  it)  of  incurring  debts,  whereby  the  lands  might  (as  we  should  say  in  this 
country)  be  taken  in  execution,  *"  then,  and  in  that  case,  all  such  acts  and  deeds  of 
contravention,"  words  that  clearly  include  acts  of  omission  as  well  as  commission  (if 
it  be  said  that  omission  is  not  an  act,  I  would  appeal  to  the  very  language  I  have  used, 
"  acts  of  omission,"  which  is  a  very  common  expression) — "  then,  and  in  that  case,  all 
such  acts  and  deeds  of  contravention  are  not  only  hereby  declared  to  be  void  and  null 
to  all  intents  and  purposes  "  (then  just  leave  out  the  few  following  words  and  proceed), 
"  but  also  the  heir  so  contravening  shall,  ipso  facto,  amit,  lose,  and  tine  all  right  to  the 
said  lands  and  estate,"  &c.  •  Now,  what  are  the  words  that  are  said  to  create  the  doubt  1 
They  are  these — "  sicklike  as  if  the  same  had  never  been  made." 

Now,  it  is  said  that  an  act  of  omission  cannot  be  made ;  and  that,  therefore,  you 
must  so  construe  these  words  as  to  confine  them  to  acts  of  commission,  which,  although 
not  very  accurately,  we  may  say  are  acts  "made."  To  this  there  are  two  answers, 
which  are  perfectly  satisfactory  to  my  mind,  namely,  first,  that  inasmuch  as  the  words 
are  "  sicklike  as  if  the  same  had  never  been  made,"  and  inasmuch  as  the  word  "  same  " 
applies  to  all  the  deeds  and  acts  of  contravention  specified,  and  those  deeds  and  acts  in- 

*  Earl  of  Kintore  v.  Lord  Inverury,  4  Macq.  527, — 1  Macph.  H.  L.  32  ;  Brown  v. 
Macgregor,  15  S.  837  ;  Lumsden  v.  Lumsden,  2  Bell's  Ap.  125 ;  Sharpe  v.  Sharpe, 
1  S.  and  M'L.  618  ;  Ogilvy  v.  Earl  of  Airlie,  2  Macq.  271  ;  Buchan  v.  Erskine,  4  BeU's 
Ap,  38 ;  Duffus's  Trustees  v.  Dunbar,  4  D.  523 ;  Martin  v.  Dunbar,  6  D.  1320  ; 
Graham  v.  Stewart,  2  Macq.  299  ;  Wharncliffe  v.  Nairne,  7  Bell's  Ap.  134  ;  Murray  v. 
Graham,  6  Bell's  Ap.  441. 

t  Cathcart  v.  Maclaine,  8  D.  970:  Mordaunt  v.  Innes,  9th  March  1819,  F.  C.  ; 
Holmes  v.  Cuninghame,  13  D.  689  ;  Fife  v.  Duff,  4  Macq.  484,— Macph.  H.  L.  19. 

t  Hamilton  v.  MacDowal,  March  3,  1815,  F.  C. ;  Dallas's  Styles,  600, 642  ;  1  Jurid. 
Styles,  238. 
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dude  acts  of  omission  as  well  as  of  commission,  if  the  word  "  made  "  is  not  aptly  used,  it  is 
only  that  the  party  who  prepared  the  deed  has  used  a  word  incautiously  that  does 
not  include  everything  that  was  intended.  But  I  do  not  think  that  signifies  at  all ; 
for  if  it  applies  only  to  acts  and  deeds  properly  so  called,  then  I  say,  upon  ordinary 
principles,  it  must  be  read  reddendo  sinmUa  singulis, — that  is,  if  there  is  any  contra- 
vention, then  the  estate  is  to  go  over,  the  party  is  to  lose  the  estate,  such  acts  being 
void  to  all  intents  and  purposes,  "  sicklike  as  if  the  same  had  never  been  made  ** ; — 
that  Lb,  as  if  the  deed  from  which  the  contravention  has  arisen  had  never  been  done. 
And  this  latter  construction  applies  exactly  as  well  to  the  subsequent  Latin  instrument, 
the  deed  of  investiture,  as  it  does  to  the  original  deed  of  entail.  Whether  the  Lord 
Ordinary  arrived  at  the  conclusion  to  which  he  came  upon  right  grounds,  it  is  not 
material  to  inquire ;  but  I  think  there  is  not  the  least  doubt  that  the  Lord  Ordinary 
and  the  Court  of  Session  both  arrived  at  the  proper  conclusion,  and  therefore  I  have 
no  hesitation  in  moving  your  Lordships  to  affirm  the  interlocutors  appealed  from. 

Lord  Chelmsford. — My  Lords,  the  words  "  sicklike  as  if  the  same  had  never  been 
made,"  are,  in  my  opinion,  not  explanatory  or  interpretative,  but  merely  emphatic; 
and  if  you  give  a  qualifying  and  restrictive  sense  to  these  words,  then,  although  it 
is  pCTfectly  clear  that  acts  as  well  as  deeds  of  contravention  were  intended  to  be  rendered 
null  and  void,  you  would  have  to  strike  the  word  "  acts "  entirely  out  of  the  irritant 
elause.  The  question  is  so  very  clearly  put  by  the  Lord  Justice-Clerk  that  I  can  only 
adopt  his  language  in  expressing  the  same  opinion.  His  Lordship  says, — "  It  rather 
appears  to  me  that  the  words  '  sickUke  as  if  the  same  had  never  been  made,*  are  not 
only  surplusage,  quite  unnecessary  to  the  completion  of  the  irritant  clause,  or  to 
working  out  or  explaining  its  meaning,  but  that  the  addition  is  neither  intended,  nor, 
according  to  the  grammatical  structure  of  the  sentence,  is  it  calculated  to  restrict 
what  goes  before  it.  I  am  well  aware  that  it  may  not  have  been  intended  to  restrict 
what  goes  before,  and  still  may  have  that  eflfect  according  to  the  construction  which 
is  given  to  deeds  of  entail ;  but  I  think  it  is  neither  intended,  nor,  according  to  the  proper 
grammatical  structure  [44]  of  the  sentence,  is  it  calculated  to  have  that  effect.  A 
declaration  of  irritancy  which  is  followed  by  such  words  as  *  in  so  far  as,'  would  be  very 
different,  because  a  sentence  introduced  bv  the  words  *  in  so  far  as,'  clearly  imports 
a  limitation  of  what  goes  before.  And,  in  like  manner,  if  you  were  to  say  that  all  acts 
and  deeds  '  are  to  be  irritated  to  this  effect  that,'  you  would  then  limit  what  goes  be- 
fore by  that  which  follows.  But  I  think  the  true  purposes  of  the  words  *  sicklike  as 
if,'  is  not  to  limit  what  goes  before,  but  to  expound  by  an  illustration  the  meaning 
of  that  which  goes  before."  That  is  very  clearly  expressed.  I  entirely  agree  with 
it,  and  I  think  your  Lordships  ought  to  affirm  the  decision  of  the  Court  below. 

Lord  Westbury. — My  Lords,  I  have  nothing  to  add  to  the  judgments  of  the  Court 
of  Session.  I  think  those  judgments  are  extremely  satisfactory,  and  that  both  the 
Lord  Ordinary  and  the  Judges  of  the  Second  Division  have  arrived  at  the  right  inter- 
pr^ation  of  the  language  of  this  entail. 

Interlocutors  affirmed,  and  appeal  dismissed,  with  costs. 
CoNXELL  &  Hope,  and  Scorr,  Moncrieff,  &  Dalgbty,  W.S.— Tatham  &  Procter, 
and  Thomas  Ranken,  S.S.C— Agents. 

[Referred  to,  Hamilton  v.  Lindsay  Bucknall,  1869,  8  M.  323.] 
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Process — Jury  Trial — Appropriated  Cause. — An  action  by  a  riparian  proprietor  to 
prevent  an  opposite  proprietor  from  interfering  with  the  channel  of  a  private  river, 
by  erecting  buildings  on  a  portion  of  the  aiveus  belonging  to  himself,  is  an  action 
on  account  of  injury  to  land,  whether  damages  are  claimed  or  not',  and  where  the 
title  is  not  in  question  is  one  of  the  class  of  actions  appropriated  for  jury  trial  by 
the  Judicature  Act. 

Appeal  to  House  of  Lords — Competency — Personal  bar, — In  one  of  the  class  of 
actions  specially  appropriated  by  statute  for  trial  by  jury,  the  Lord  Ordinary,  with 
consent  of  parties,  granted  a  proof  by  commission.  After  proof,  the  Lord  Ordinary 
pronounced  a  judgment  in  favour  of  the  defender.  The  pursuer  having  reclaimed, 
the  Inner-House  reversed  the  Lord  Ordinary^s  judgment.  The  defender  having 
appealed,  the  pursuer  objected  to  the  competency  thereof,  on  the  ground  that  after 
the  interlocutor  improperly  allowing  a  proof  by  commission,  the  cause  had  departed 
from  the  cursv^  curice,  and  that  the  judgment  thereafter  pronounced  depended 
for  validity  upon  the  consent  of  parties,  and  was  not  appealable.  Held  that  the 
pursuer  having  reclaimed  against  the  Lord  Ordinary's  judgment,  was  personally 
barred  from  stating  the  objection,  and  appeal  sustained. 

(In  the  Court  of  Session,  May  20,  1864,  ante,  vol.  ii.  p.  1082.) 

The  appellant,  John  Bicket,  was  proprietor  of  a  piece  of  groimd  in  the  town  of 
Kilmarnock,  which  was  described  in  the  titles  as  bounded  on  the  south  by  a  stream 
called  the  water  of  Kilmarnock,  which  flows  through  the  town.  Upon  this  piece 
of  ground  there  were  certain  buildings,  the  back  walk  of  which  were  washed  by  the 
stream.  The  respondent  Morris  was  proprietor  of  a  piece  of  ground  on  the  opposite 
bank  of  the  river,  which  was  also  described  in  his  titles  as  bounded  by  the  river.  The 
stream,  where  it  flows  between  the  properties,  was  about  58  feet  wide.  In  18G0, 
the  appellant  having  resolved  to  rebuild  his  house,  proposed  to  place  the  back  wall 
thereof  farther  into  the  channel  of  the  river  than  the  former  river  w^all,  and,  to  pre- 
vent objections  on  the  part  of  Mr.  Morris  before  building  he  entered  into  an  arrange- 
ment with  him  to  obtain  his  consent.  An  arrangement  was  concluded,  by  which 
the  latter,  in  consideration  of  a  payment  of  £10,  con-[45]-sented  to  the  wall  being 
placed  in  a  line,  indicated  by  a  red  Une,  drawn  upon  a  copy  of  the  Ordnance  map. 

The  appellant  proceeded  to  build,  but,  on  4:th  December  1861,  the  respondent 
presented  a  note  of  suspension  and  interdict  against  Bicket  "  erecting  any  building, 
or  otherwise  encroaching  upon  that  part  of  the  solum  of  the  river  called  the  water 
of  Kilmarnock,  which  is  immediately  opposite  the  complainer's  property,  beyond 
the  line  delineated  in  red  ink  upon  the  copy  of  the  Ordnance  map,  docqueted,"  &c. 
"*  and  further,  to  decern  and  ordain  the  said  respondent  immediately,  and  at  his  own 
expense,  to  take  down  and  remove  the  erections  he  has  made  on  the  said  sdumy  in  so 
far  as  these  extend  into  the  river  beyond  the  said  line."  The  Lord  Ordinary  on  the 
bills  passed  the  note,  but  refused  the  interdict. 

Morris  thereafter  raised  an  action  of  declarator  against  Bicket,  concluding  that 
he  had  no  right  to  erect  buildings  on  the  solum  of  the  river  beyond  the  line  agreed  upon, 
and  that  the  buildings  erected  by  Bicket  extended  beyond  it,  and  also  concluding 
for  decree  for  removal  of  the  buildings  so  erected. 

The  pursuers  averred ; — "  (Cond.  8)  The  defender's  encroachments  and  operations 
are  injurious  to  the  pursuers' property  on  the  opposite  side,  which  is  of  very  consider- 
able value.  They  have  the  effect  of  narrowing  the  channel,  altering  the  flow  of  the 
river,  and  diverting  the  course  of  the  stream,  so  as  to  throw  a  greater  force  and  weight 
of  water  than  before  upon  the  opposite  bank.  .  .  .  Without  the  pursuers'  consent, 
the  defender  has  no  title,  and  throughout  the  transaction  with  the  pursuers  the  de- 
fender admitted  that  he  had  no  title  to  make  such  encroachments,  or  to  carry  on  such 
operations  in  the  bed  of  the  river,  or  to  carry  his  buildinff  farther  back  than  the  line 
01  the  previously  existing  wall.  These  encroachments  and  operations  are  in  violation 
of  the  pursuers'  rights  under  their  titles  above  set  forth,  and  at  common  law,  as  the 
proprietors  of  the  opposite  bank,  and  are,  moreover,  in  direct  contravention  of  the 
contract  between  the  pursuers  and  the  defender,  which  finally  determined  the  line 
up  to  which  the  defender  was  entitled  to  build,  and  by  which  he  became  bound  not  to 
advance  his  buildings  beyond  that  line." 

The  pursuers  pleaded;— (3)  The  defender  has  no  right  to  encroach  upon  the  bed 
of  the  river,  opposite  to  the  pursuers'  property,  without  the  pursuers'  consent ;  and 
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tie  encToachments  complained  of  being  injurious  to  the  pursuers'  property,  and  not 
only  in  contravention  of  the  contract,  out  in  violation  of  the  pursuers  rights  under 
their  titles,  and  at  common  law,  as  the  proprietors  of  the  opposite  bank,  they  are  en- 
titled to  decree,  in  terms  of  the  several  conclusions  of  the  summons. 

The  defender  denied  that  his  wall  extended  beyond  the  line  agreed  upon. 
On  16th  July  1862  the  Lord  Ordinary  pronounced  an  interlocutor,  in  which 
he  conjoined  the  processes,  and  **  allows  to  both  parties  a  proof  of  their  respective 
ayerments  on  record  in  the  said  conjoined  actions,  and  conjunct  probation ;  and  of 
consent,  appoints  the  same  to  be  taken  by  commission." 

After  a  proof,  the  Lord  Ordinary  pronounced  an  interlocutor  in  which  he  "  finds 
that  the  pursuers  and  complainers  have  failed  to  prove  that  the  defender  and  respon- 
dent has,  by  the  buildings  erected  by  him,  and  to  which  the  present  processes  have 
reference,  encroached  upon  that  part  of  the  solum  of  the  river  called  the  water  of 
Kilmarnock,  which  is  immediately  opposite  the  pursuers'  property,  beyond  the  line 
delineated  in  red  ink  upon  the  copy  of  the  Ordnance  Survey  map,  referred  to  in  the 
prayer  of  the  note  of  suspension,  and  in  the  conclusions  of  the  summons  of  declarator 
at  the  pursuers'  instance,  or  beyond  the  Kne  up  to  which  the  pursuers  contend  that  the 
defender  should  build  in  terms  of  the  agreement  between  the  parties :  Therefore, 
and  with  reference  to  the  foresaid  findings  in  the  conjoined  actions,  repels  the  reasons 
of  suspension,  and  refuses  the  prayer  of  the  note ;  [46]  assoilzies  the  defender  from 
the  conclusions  of  declarator,  removing,  and  interdict,  and  decerns,"  &c. 

The  defender  having  reclaimed,  the  Second  Division,  on  18th  March  1864,  altered 
the  Lord  Ordinary's  interlocutor,  and  found  "  that  the  defender,  in  constructing  the 
buildings  complained  of,  had  not  comphed  with  the  terms  of  the  arrangement  by 
which  the  pursuer  consented  to  a  partial  extension  into  the  bed  of  the  river  of  the  line 
of  the  defender's  river  wall  "  ;  repelled  the  defender's  pleas  founded  on  the  agreement, 
and  appointed  counsel  to  be  heard  on  the  "  3d  and  6th  pleas  of  the  defender  in  the 
declarator,  and  the  Ist  for  the  respondent  in  the  suspension  and  interdict,  and  any 
other  prejudicial  question  of  law  or  relevancy." 

Bicket's  1st  plea  in  the  suspension  was, — ^The  complainers  have  no  title  to  maintain 
or  prevail  in  the  present  action. 

The  3d  and  6th  pleas  for  the  defender  in  the  declarator  were  ; — (3)  As  proprietor 
of  the  subjects  in  question  the  defender  was  entitled  to  erect  the  buildings  now  com- 
plained of,  and  the  pursuers  have  no  right  or  title  to  object  to  the  same.  (G)  The 
pursuers  not  having  averred  or  instructed  any  right  of  property  in  the  bed  of  the 
river,  are  not  in  titulo  to  maintain  the  present  action,  on  the  ground  of  alleged 
encroachments  thereon. 

The  defender  also  pleaded ; — (5)  The  property  of  the  pursuers  not  being  in  any 
way  injured,  or  threatened  to  be  injured,  by  the  buildings  erected  by  the  defender, 
they  have  no  title  or  interest  to  object  to  the  wall  built  by  the  defender  in  the  bed 
of  the  river,  or  to  insist  in  the  conclusions  of  the  action.  (8)  was  a  plea  of  acquiescence. 
On  20th  May  1864  the  Second  Division  pronounced  the  following  interlocutor  : — 
"Find  that  the  erection  complained  of  by  tne  pursuers  is  an  erection  in  the  alveus 
of  the  water  of  Kilmarnock  ex  adverso  of  the  pursuers'  property,  and  has  the  effect 
of  diverting,  to  a  certain  extent,  the  flow  of  the  water,  and  is  therefore  an  illegal  en- 
croachment on  the  rights  of  the  pursuers :  Therefore  find  and  declare,  decern  and 
ordain,  interdict,  prohibit,  and  discharge,  in  terms  of  the  conclusions  of  the  summons  ; 
and  in  the  suspension  and  interdict,  sustain  the  reasons  of  suspension,  and  suspend 
and  interdict  as  craved,  and  declare  the  interdict  as  perpetual." 

Kcket  appealed  against  the  two  interlocutors  of  the  Second  Division. 
The  respondents  presented  a  petition  that  the  appeal  should  be  dismissed  as  incom- 
petent. 

The  House,  upon  the  report  of  the  appeal  committee,  ordered  the  competency  of 
the  appeal  to  be  reserved  to  the  hearing  of  the  appeal. 

Tne  appellant  argued ; — ^The  appeal  was  competent.  The  action  was  not  one 
(rf  the  causes  appropriated  for  jury  trial.  The  description  of  action  on  account  of 
injury  to  land  where  the  title  was  not  in  question  applied  to  actions  of  damages  on 
account  of  injury  to  land.  In  the  present  action  damage  was  not  alleged,  and  damages 
were  not  claimed.*    But  if  this  were  one  of  the  enumerated  causes,  then  it  was 

*  Crauford  v.  Dixon,  2  W.  and  S.  354 ;  Dixon  v.  Bovill,  3  Macq.  1 ;  Magistrates 
of  Rothesay,  anU,  vol.  iii.  214 ;  13  &  14  Vict.  c.  36,  sect.  49. 
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incompetent  for  the  respondents  to  reclaim  against  the  Lord  Ordinary's  judgment 
in  favour  of  the  appellant,  which  therefore  became  final.  * 

On  the  merits ; — The  appellant  was  absolute  proprietor  of  the  sdum  on  which  he 
had  built,t  and  was  entitled  to  build,  unless  the  opposite  proprietor  could  shew  that 
damage  would  result  to  him  from  the  buildings.  The  respondents  had  not  done  so. 
The  Court  below  were  wrong  in  holding  that  the  mere  diversion  of  the  flow  of  the 
water  was  an  illegal  encroach-[47]-nient.  It  was  not  necessarily  so.  The  diversion 
might  be  beneficial  to  both  proprietors,  in  which  case  one  was  not  entitled  to  object-J 
The  respondent  having  allowed  the  building  to  be  completed  without  objecting,  he  was 
barred  by  acquiescence  from  objecting  afterwards.§ 

The  respondents  argued  ; — ^The  appeal  was  incompetent,  in  respect  that  although 
the  actions  in  which  the  interlocutors  appealed  from  were  pronounced  were  actions 
on  account  of  injury  to  land  where  the  title  is  not  in  question,  and  therefore  of  the 
class  of  causes  appropriated  to  trial  by  jury  under  the  28th  section  of  the  Judicature 
Act  (6th  Geo.  IV.  cap.  120),  the  parties,  of  consent,  took  the  proof  therein  by  com- 
mission, and  upon  the  proof  so  taken  obtained  the  decision  of  the  Court  of  Session, 
not  in  the  course  of  the  ordinary  jurisdiction  of  the  Court,  but  judging  of  consent  of 
parties.  1 1 

On  the  merits ; — A  proprietor  whose  right  extends  to  the  middle  of  a  stream  is 
not  entitled  to  make  any  operations  which  affect  or  may  affect  the  natural  flow  of 
the  river.  The  very  act  of  building  in  the  channel  of  the  river  was  illegal,  as  it  could 
not  but  affect  the  current.  It  was  impossible  to  anticipate  the  effect  of  such  operations 
in  the  case  of  floods,  and  it  was  not  incumbent  on  the  pursuer  to  shew  that  damage 
would  necessarily  result  from  the  operation.  There  was  no  ground  for  the  plea  of 
acquiescence.1I 

Lord  Chancellor. — My  Lords,  the  first  question  to  be  considered  is  the  competency 
of  the  present  appeal.  It  appears  to  me  that  this  is  one  of  the  actions  "  appropriate 
to  the  Jury  Court,"  under  the  28th  section  of  the  Scotch  Judicature  Act,  6th  Geo. 
IV.  c.  120,  being  an  action  on  account  of  an  injury  to  land  in  which  the  title  was  not 
in  question.  By  the  word  "  title,"  I  do  not  understand  to  be  meant  the  right  to  do 
the  act  which  occasioned  the  injury,  but  the  title  to  the  land  itself  to  which  the  injury 
is  alleged  to  be  done. 

In  this  case  the  complaint  is,  that  the  defender  encroached  by  building  beyond 
a  certain  line  upon  the  solum  of  the  river  called  the  water  of  Kimarnock,  opposite 
the  pursuer's  property.  It  is  in  respect  of  his  property  in  the  land  that  the  pursuer 
disputes  the  right  of  the  defender  to  encroach  upon  the  river ;  but  the  title  to  the 
land  affected  by  the  encroachment  is  not  at  all  in  question.  It  was  contended  by 
the  appellant,  that  there  being  no  claim  for  damages  in  the  pursuer's  summons,  it 
was  a  case  not  within  the  28th  section  of  the  Judicature  Act ;  but  it  seems  to  me 
that  this  section  is  not  confined  to  cases  where  damages  are  demanded,  but  that  it 
extends  to  all  the  enumerated  causes  of  action  where  a  question  of  fact  is  to  be  tried, 
proper  for  the  determination  of  a  jury.  The  cause  ought,  therefore,  in  regular  course, 
to  have  been  remitted  to  the  Jury  Court,  and  the  I^rd  Ordinary  had  no  authority 
to  order  the  proofs  to  be  taken  by  commission. 

But  it  was  quite  competent  to  the  parties  to  agree  that  the  proof  should  be  taken 
by  commission  instead  of  by  a  jury ;  and  this  having  been  done,  the  question  arises, 
whether  the  case  was  not  removed  from  the  regular  course  of  proceeding,  so  that 
it  could  no  longer  be  regarded  as  a  trial  in  curia,  and  subject  to  appeal. 

*  Dudgeon  v.  Thompson,  1  Macq.  714;  Magistrates  of  Renfrew  v.  Hoby,  2  Macq.  478. 

t  Wishart  v.  Wylie,  1  Macq.  389. 

J  Menzies  v,  Breadalbane,  3  W.  and  S.  235 ;  Magistrates  of  Aberdeen  v.  Menzies, 
M.  12,787;  Farquharson  r.  Farquharson,  M.  12,779. 

§Shand  v.  Henderson,  2  Dow,  519;  Ajrton  v.  Melville,  M.  Property,  App.  No. 
6 ;  Marquis  of  Abercorn  v.  Langmuir,  May  20,  1820,  F.  C;  Stirling  v.  Haldane,  8 
S.  131 ;  Cairncross  v.  Lorimer,  3  Macq.  827  ;  Provost  of  Glasgow  v.  Abbey,  4  S.  266  ; 
Dick  V.  Thom,  8  S.  232  ;  Mackintosh  v.  Robertson,  9  S.  75. 

II  Craig  V.  Duffus,  6  Bell's  App.  308  ;  Dudgeon  v.  Thompson,  1  Macq.  714  ;  Magis- 
trates of  Renfrew  v.  Hoby,  2  Macq.  478. 

1  Magistrates  of  Aberdeen  v.  Menzies,  M.  12,787;  Farquharson  v.  Farquharson, 
M.  12,779. 
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It  is  unnecessary  to  consider  the  49th  section  of  the  13th  &  14th  Vict.  c.  36,  allowing 
the  Lord  Ordinary  to  take  evidence  by  commission  in  causes  not "  specially  enumerated " 
in  the  6th  Geo.  IV.  "  as  appropriate  to  be  tried  by  jury,"  because  I  have  already  ex- 
pressed my  opinion  that  the  present  cause  is  one  of  those  enumerated  in  that  Act. 

[48]  Whether,  after  having  consented  to  the  proof  being  taken  by  commission 
and  reported  to  the  Lord  Ordinary  for  his  decision,  the  parties  had  precluded  them- 
selves from  presenting  a  reclaiming  note  to  the  Inner-House,  is  a  question  which  it 
appears  to  me  to  be  unnecessary  to  decide.  The  pursuer  having  failed  before  the  Lord 
Ordinary,  himself  carried  the  cause  into  the  Inner-House  by  reclaiming  note,  thereby 
asserting  his  right  to  appeal  from  the  Lord  Ordinary's  interlocutor.  Having  obtained 
from  the  Court  of  Session  an  interlocutor  reversing  the  interlocutor  of  the  Lord 
Ordinary,  it  would  be  opposed  to  every  notion  of  propriety  and  justice  if  the  pursuer 
could  successfully  resist  the  defender's  right  to  question  the  interlocutor  upon  the 
ground  of  incompetency.  By  taking  the  step  of  appealing  to  the  Inner-House,  the 
ptirsuer,  in  my  opinion,  has  precluded  himself  from  objecting  that  the  interlocutor 
pronounced  in  his  favour  is  not  subject  to  all  the  consequences  of  other  interlocutors, 
and  therefore  appealable  to  this  House. 

The  next  question  to  be  determined  is  one  of  fact — namely,  whether  the  appellant 
has  extended  his  buildings  beyond  the  line  permitted  by  the  agreement.  Upon  this 
subject  the  evidence  is  conflicting,  and  impossible  to  be  reconciled.  The  whole  difference 
between  the  parties  depends  upon  the  fact,  whether  the  letter  D  on  the  plan  given 
in  evidence  accurately  represents  the  junction  between  the  new  wall  and  the  old. 
If  it  does,  then  the  new  wall  is  properly  represented  by  the  blue  line,  and  there  has 
been  an  encroachment  beyond  the  agreed  limit.  If,  on  the  contrary,  the  letter  C 
on  the  red  line  is  the  point  at  which  the  new  wall  strikes  the  old,  then  the  defender 
is  within  the  limit  prescribed  by  the  agreement.  Both  parties  agree  that  for  a  certain 
part  of  the  new  building  the  foundation  of  the  old  wall  has  been  used.  This  being 
so,  and  the  building  rimning  in  a  straight  line  throughout  its  length,  I  do  not  well 
see  how  any  other  than  the  blue  line  can  be  taken  to  represent  the  extent  of  the 
encroachment.  The  Judges  of  the  Second  Division  have  come  to  this  conclusion, 
and  even  if  I  were  disposed  to  form  a  different  opinion  from  them,  I  should  be  very 
unwilling  to  overrule  their  judgment  upon  a  question  of  fact  of  so  doubtful  a  nature. 
I  therefore  assume  as  an  established  fact  that  the  appellant  has  exceeded  the  limit 
conceded  to  him  by  the  agreement. 

The  important  question  in  the  case  is,  whether  the  respondents  were  entitled  to 
a  declarator  that "  the  defender  had  no  right  or  title  to  erect  any  building,  or  otherwise 
to  encroach  upon  or  to  interfere  with  that  part  of  the  solum  of  the  river,  called  the  water 
of  Kilmarnock,  which  is  immediately  opposite  the  pursuer's  property,  beyond  a  certain 
line,  and  to  a  decree  ordering  the  defender  to  talce  down  and  remove  the  buildings 
or  other  erections,  in  so  far  as  these  extend  into  or  encroach  upon  the  solum  of  the 
river  beyond  the  said  line,"  and  interdicting  him  from  erecting  "  any  building,  or 
otherwise  encroaching  upon  the  solum  of  the  river  beyond  the  line  in  question." 

There  is  a  general  statement  in  the  pleas  in  law  of  the  encroachments  complained 
of  being  "  injurious  to  the  pursuer's  property,"  but  no  proof  was  given  by  him  of 
any  actual  injury,  but  only  a  probability  of  injury  from  the  building  being  advanced 
further  into  the  river  than  the  Une  agreed  upon.  The  result  of  the  opinions  of  the 
Judges  of  the  Second  Division  appears  to  be  that  a  riparian  proprietor  has  no  right 
to  erect  any  building  in  alveo  fluminis,  and  that,  if  he  does  so,  although  the  opposite 
proprietor  may  be  unable  to  prove  that  any  damage  has  actually  happened  to  hiiti 
by  the  erection,  yet,  if  the  encroachment  is  not  of  a  slight  and  trivial  but  of  a  sub- 
stantial description,  it  must  always  involve  some  risk  of  injury.  Lord  Bcnholme 
said, — ^^  Without  my  consent "  {i.e.  the  consent  of  the  proprietor  of  the  other  side 
of  the  river),  "  you  are  not  to  put  up  your  building  in  the  channel  of  the  river,  for 
tHat  in  some  degree  must  affect  the  natural  flow  of  the  water.  What  may  be  the 
r3sult  no  human  being  with  certainty  knows,  but  it  is  my  right  to  prevent  your 
d  ling  it,  and  when  you  do  it,  you  do  me  an  injury,  whether  1  can  qualify  damage 
cw  not."  And  Lord  Neaves  said, — **  Neither  can  any  of  the  proprietors  occupy  the 
airbus  with  solid  erections  without  the  consent  of  the  other,  because  he  thereby  affects 
the  course  of  the  whole  stream.  The  idea  of  compelling  a  party  to  define  how  it  will 
operate  upon  him.  or  what  damage  or  injury  it  will  produce,  is  out  of  the  question." 
These  views  appear  to  me  to  be  perfectly  sound  in  principle,  and  to  be  supported 
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by  authority.  The  proprietors  upon  the  opposite  banks  of  a  river  have  a  common 
[49]  interest  in  the  stream,  and  although  each  has  a  property  in  the  alveus  from  his 
own  side  to  the  medium  fUum  fluminisy  neither  is  entitled  to  use  the  (Uveus  in  such  a 
manner  as  to  interfere  with  the  natural  flow  of  the  water.  My  noble  and  learned 
friend  the  late  Lord  Chancellor,  during  the  argument,  put  this  question, — "  If  a 
riparian  proprietor  has  a  right  to  build  upon  the  stream,  how  far  can  this  right  be 
supposed  to  extend  1  Certainly  (he  added)  not  ad  medium  filum^  for,  if  so,  the 
opposite  proprietor  must  have  a  legal  right  to  build  to  the  same  extent  from  his  side." 
It  seems  to  me  to  be  clear  that  neither  proprietor  can  have  anv  right  to  abridge  the 
width  of  the  stream,  or  to  interfere  with  its  regular  course ;  but  anything  done  in 
dLveo  which  produces  no  sensible  effect  upon  the  stream  is  allowable. 

It  was  asked  by  the  counsel  in  argument  whether  a  proprietor  on  the  banks  of  a 
river  might  not  build  a  boat-house  upon  it.  Undoubtedly  this  would  be  a  perfectly 
fair  use  of  his  rights,  provided  he  did  not  thereby  obstruct  the  river  or  divei-t  its  course ; 
but  if  the  erection  produced  this  effect,  the  answer  would  be,  that  essential  as  it  might 
be  to  his  full  enjoyment  of  the  use  of  the  river,  it  could  not  be  permitted.  A  fortiori^ 
when  the  act  done  is  the  advancing  solid  buildings  into  the  stream,  not  in  any  way 
for  the  use  of  it,  but  merely  for  the  enlargement  of  the  riparian  proprietor's  premises, 
it  must  be  an  infringement  upon  the  right  and  interest  of  the"  proprietor  on  the  opposite 
bank. 

Upon  principle,  then,  the  pursuer  had  a  cause  of  action  in  respect  of  the  defender's 
building,  and  was  entitled  to  a  declarator  against  the  encroachment,  and  a  decree  to 
have  the  obstruction  removed.  The  authorities  cited  in  the  argument  at  the  bar 
support  the  principle,  and  establish  a  satisfactory  distinction.  The  proprietors  on 
the  banks  of  a  river  are  entitled  to  protect  their  property  from  the  invasion  of  the 
water  by  building  a  bulwark,  rijKB  muniendce  causa;  but  even  in  this  necessary 
defence  of  themselves  they  are  not  at  liberty  so  to  conduct  their  operations  as  to  do 
any  actual  injury  to  the  property  on  the  opposite  side  of  the  river.  In  this  case,  mere 
apprehension  of  danger  will  not  be  suflScient  to  found  a  complaint  of  the  acts  done 
l3y  the  opposite  proprietor,  because,  being  on  the  party's  own  ground,  they  were  lawful 
in  themselves,  and  only  became  unlawful  in  their  consequences  upon  the  principle 
of  sic  utere  iuo  ut  alienum  non  Icedas,  But  any  operation  extending  into  the  stream 
itself  is  an  interference  with  the  common  interest  of  the  opposite  riparian  proprietor, 
and  therefore,  the  act  being  prima  facie  an  encroachment,  the  onus  seems  properly 
to  be  cast  upon  the  party  doing  it  to  shew  that  it  is  not  an  injurious  obstruction. 

There  only  remains  the  question  of  acquiescence  to  be  considered.  There  is  no 
doubt  as  to  the  principle  of  the  cases  of  persons  standing  by  and  permitting  acts  to 
be  done  which  they  are  entitled  to  prevent.  It  is  only  just,  that  a  person  who  has 
been  encouraged  to  continue  expensive  operations  by  the  seeming  consent  of  him 
who  might  have  stopped  them,  should  be  able  to  defend  himself  against  a  subsequent 
attempt  to  treat  them  as  an  encroachment  upon  the  rights  of  the  party  who  has  so 
misled  the  other  into  the  confidence  that  his  acts  were  sanctioned ;  but  in  all  such 
cases  knowledge  of  the  acts  done  is  essential  to  stop  the  party  who  has  suffered  the 
encroachment  upon  his  rights  from  afterwards  objecting  to  it.  In  this  case  there 
was  an  agreement  between  the  parties,  and  it  does  not  appear  that  the  pursuer  knew 
at  first  that  the  defender  was  exceeding  the  limits  prescribed  by  the  agreement.  As 
soon  as  he  was  aware  of  the  fact  he  objected  to  it.  The  defender,  however,  chose  to 
go  on  in  the  face  of  the  pursuer's  objection.  His  proper  course  would  have  been  to 
have  suspended  his  works  until  it  could  be  ascertained  whether  he  had  kept  to  the 
permitted  line  or  not.  If  he  determined  to  proceed  in  spite  of  the  objection,  it  is 
difficult  to  understand  how  he  can  now  claim  the  benefit  of  the  principle  of  ac- 
quiescence, or  how  he  can  reasonably  complain  that  he  is  compelled  to  reduce  his 
building  within  the  limits  agreed  upon. 

My  Lords,  for  these  reasons  1  think  that  the  interlocutor  of  the  Second  Division 
ought  to  be  affirmed. 

Lord  Ckanworth.— My  Lords,  there  is  no  doubt  that  the  respondent  agreed 
with  the  appellant  that  to  a  certain  extent  he  would  not  object  to  his  advancing  his 
building  into  the  bed  of  the  river,  so  that,  if  the  limit  to  which  that  agreement  ex- 
tended^has  not  been  transgressed,  there  can  be  no  ground  of  complaint  on  the  part 
of  the  respondent.  If  the  limit  has  been  transgressed,  then  there  arises  a  second 
question— namely,  whether,  independently  of  any  agreement,  the  appellant  had  not 
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[501  ty  the  law  of  Scotland  a  right  to  erect  the  buildings  which  he  has  erected  in  the 
alveus  of  the  river.  In  the  hearing  of  this  case  at  your  Lordships*  bar,  the  two  questions 
were  argued  in  the  order  in  which  I  have  just  stated  them — that  is,  first,  whether  the 
appellant's  buildings  had  been  carried  further  into  the  river  than  the  line  agreed  to 
by  the  respondent ;  and  secondly,  whether  by  the  law  of  Scotland  there  was  anything  to 
prevent  the  appellant,  independently  of  consent,  from  erecting  the  buildings  in  question. 

I  will  take  a  different  course,  and  consider  first  what  rights  the  appellant  had, 
independently  of  contract  or  consent. 

By  the  law  of  Scotland,  as  by  the  law  of  England,  when  the  lands  of  two  con- 
terminous proprietors  are  separated  from  each  other  by  a  running  stream  of  water, 
each  proprietor  is  prima  facie  owner  of  the  soil  of  the  alveus  or  bed  of  the  river  ad 
medium  filum  aqucB,  The  soil  of  the  alveus  is  not  the  common  property  of  the  two 
proprietors,  but  the  share  of  each  belongs  to  him  in  severalty — so  that,  if  from  any 
cause  the  course  of  the  stream  should  be  permanently  diverted,  the  proprietors  on 
either  side  of  the  old  channel  would  have  a  right  to  use  the  soil  of  the  alevus,  each  of 
them  up  to  what  was  the  medium  fUum  aqucB  in  the  same  way  as  they  were  entitled 
to  the  adjoining  land.  The  appellant  contended  that,  as  a  consequence  of  this  right, 
every  riparian  proprietor  is  at  liberty  at  his  pleasure  to  erect  buildings  on  his  share 
oi  the  alveus,  so  long  as  other  proprietors  cannot  show  that  damage  is  thereby  occasioned 
or  Kkely  to  be  occasioned  to  them. 

I  do  not  think  that  this  is  a  true  exposition  of  the  law.  Rivers  are  liable  at  times 
to  swell  enormously  from  sudden  floods  and  rain,  and  in  these  cases  there  is  danger 
to  those  who  have  buildings  near  the  edge  of  the  bank,  and  indeed  to  the  owners  of  the 
banks  generally,  that  serious  damage  may  be  occasioned  to  them.  It  is  impossible 
to  calculate  or  ascertain  beforehand  what  may  be  the  effect  of  erecting  any  building  in 
the  stream  so  as  to  divert  or  obstruct  its  natural  course.  If  a  building  should  be  carried 
out  to  the  middle  of  the  stream,  that  is,  to  the  whole  extent  of  the  proprietor's  right 
in  the  alveus,  no  one  can  fail  to  see  that  there  might  be  great  danger  in  case  of  floods. 
If  the  proprietor  on  one  side  can  make  an  erection  far  into  the  stream,  what  is  there 
to  prevent  his  opposite  neighbour  from  doing  the  same  1 

The  most  that  can  be  said  in  favour  of  the  appellant's  argument  is,  that  the  ques- 
tion of  the  probability  of  damage  is  a  question  of  degree,  and  so  if  the  building  occupies 
only  a  very  small  portion  of  the  alveus,  the  chance  of  damage  is  so  little  that  it  may 
be  disregarded.  But  this  is  an  argument  to  which  your  Lordships  cannot  listen. 
Lord  Benholme  says  truly  that  what  may  be  the  result  of  any  building  in  the  alveus 
no  human  being  knows  with  certainty.  The  owners  of  the  land  on  the  banks  are 
not  bound  to  obtain  or  be  guided  by  the  opinions  of  engineers  or  other  scientific  persons 
as  to  what  is  likely  to  be  the  consequence  of  any  obstruction  set  up  in  waters  in  which 
they  all  have  a  common  interest.  There  is  in  this  case,  and  in  all  such  cases  there 
ever  must  be,  a  conflict  of  evidence  as  to  the  probable  result  of  what  is  done.  The 
law  does  not  impose  on  riparian  proprietors  tne  duty  of  scanning  the  accuracy  or 
appreciating  the  weight  of  such  testimony.  They  are  allowed  to  say.  We  have  all  a 
common  interest  in  the  unrestricted  flow  of  the  water,  and  we  forbid  any  interference 
with  it.  This  is  a  plain,  intelligible  rule,  easily  understood  and  easily  followed,  and 
from  which  I  think  your  Lordships  ought  not  to  allow  any  departure. 

It  was  said  in  argument,  then,  if  I  put  a  stake  in  the  river,  am  I  interfering  with 
the  rights  of  the  riparian  proprietors  ]  To  this  I  should  answer,  De  minimis  non 
curat  prcBtar.  But,  further,  it  might  be  demonstrated  in  such  a  case,  not  that  there 
was  an  extreme  improbability,  but  that  there  was  an  impossibility  of  any  damage 
resulting  to  anyone  from  the  act.  It  is,  however,  unnecessary  for  us  to  speculate 
on  any  such  inflnitesimal  obstruction.  No  one  can  say  that  in  this  case  the  extent  to 
which  the  appellant  has  built  into  the  river  is  so  small  as  to  be,  like  the  case  of  a  stake 
driven  into  the  soil,  inappreciable. 

My  Lords,  I  will  only  add,  that  I  find  nothing  in  the  cases  or  text-books  to  which 
we  were  referred  at  variance  with  the  view  I  have  taken  of  the  law ;  and  the  cases 
of  the  Town  of  Aberdeen  v.  Menzies,  and  Farquharson  v,  Farquharson,  cited  by  the 
Lord  Justico-Clerk,  are  in  exact  conformity  with  it.  I  therefore  come,  without  hesi- 
tation, to  the  conclusion  that  the  appellant  had  no  right,  independently  of  contract 
or  consent,  to  build,  as  he  has  built,  into  the  bed  of  the  river. 

[51]  That  being  so,  the  only  other  question  is,  whether  what  the  «^pellant  has  done 
has  been  done  with  the  sanction  or  acquiescence  of  the  respondent.    For  if  it  has,  then, 
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whatever  may  be  the  rights  of  other  proprietors  on  the  banks  of  the  river,  it  does  not 
lie  in  his  mouth  to  complain.  This  is  a  mere  question  of  fact,  and  must  be  decided 
by  an  examination  of  the  evidence.  I  have  given  to  the  proofs  on  both  sides  my  best 
attention,  and  the  conclusion  at  which  1  have  arrived  is  the  same  as  that  of  my  noble 
and  learned  friend  on  the  woolsack. 

The  burden  of  proof  was  clearly  on  the  appUant.  He  has  erected  a  wall  which 
ex  hypothesi  by  the  law  of  Scotland  he  was  not  justified  in  erecting.  But  then  he  says 
to  the  respondent — You  cannot  be  heard  to  complain  of  what  1  have  done,  for  you 
agreed  that  I  should  be  at  liberty  to  do  it.  You  in  substance  sold  to  me  your  right 
to  make  the  objections  you  are  now  making.  The  appellant,  in  order  to  sustain  this 
case,  must  shew,  first,  what  his  agreement  with  the  respondent  was,  and,  secondly,  that 
what  he  has  done  was  warranted  by  that  agreement. 

As  to  the  agreement  itself,  it  is  to  be  found  in  the  letters  that  passed  between  the 
parties  at  the  end  of  May  1861,  from  which  it  is  plain  that  in  consideration  of  a  sum 
of  £10  the  respondent  agreed,  so  far  as  he  was  concerned,  to  permit  the  appellant  to 
build  his  wall  from  the  point  marked  A  to  that  marked  C  on  the  Ordnance  map.  This 
is  confirmed  by  the  evidence  of  Thomas  Fulton,  the  appellant's  agent.  In  fact,  the 
wall  which  has  been  built  is  a  wall  from  the  point  A  to  the  point  D  on  that  map.  It 
was  incumbent,  therefore,  on  the  appellant  to  shew  that  the  point  C  is  a  point  on  the 
line  A  D.  It  has  never  been  contended  that  the  point  C  is  a  point  further  into  the 
stream  than  the  line  A  D,  and  if  it  is  nearer  the  north  bank  than  the  line  A  D  it  is 
certain  that  in  building  along  that  line  the  appellant  must  have  transgressed  the  limit 
for  which  he  had  contracted  with  the  respondent. 

Now,  according  to  the  map,  the  point  C  is  considerably  within  the  line  A  D.  Mr. 
Gale  says  that  a  perpendicular  line  drawn  from  that  point  to  the  line  A  D  measures 
2  feet  9  inches,  and  that  the  area  embraced  by  that  line  and  the  hnes  A  C  and  C  D 
amounts  to  73  square  feet.  The  appellant  endeavours  to  meet  this  evidence  by  shewing 
that  the  Ordnance  map  is  incorrect— that  whereas  the  point  C  is  there  represented  as 
nearer  to  Bank  Street  than  the  Hne  A  D,  it  ought  to  have  been  placed  on  that  line ; 
and  in  confirmation  of  this  hypothesis  he  relies,  amongst  other  things,  on  the  testimony 
of  workmen  engaged  in  building  the  actual  wall,  who  say  that  when  they  came  to  the 
old  wall,  which,  it  is  contended,  must  be  the  point  C,  they  continued  to  build  on  the 
line  of  the  old  foundations.  And  from  this  the  inference  is  drawn  that  the  actual  wall 
has  not  gone  beyond  the  line  stipulated  for. 

To  this,  however,  there  are  two  answers  :  First,  even  assuming,  as  I  do,  that  the 
witnesses  have  no  intention  to  deceive,  yet,  looking  to  the  nature  of  the  old  buildings, 
and  the  great  slope  or  batter  in  the  walls  which  we  are  told  existed,  I  cannot  feel  satis- 
fied that  the  foundations  of  which  the  witnesses  speak  might  not  have  been  foundations 
of  a  wall  sloping  to  the  north-east,  as  described  on  the  map.  But,  further,  it  must  be 
borne  in  mind  that  the  contract  into  which  the  respondent  entered  was  a  contract 
founded  on  the  map — a  contract  that  the  appellant  might  build  on  a  line  ascertained  by 
the  map.  If  the  map  does  not  accurately  represent  the  old  buildings  as  they  actually 
existed,  it  might  have  been  open  to  either  party  to  contend  that  the  contract  was  not 
binding.  But  such  an  error  cannot  justify  one  of  the  contracting  parties  in  saying  to 
the  other — You  have  agreed  to  give  me  certain  privileges  up  to  a  point  in  your  pro- 
perty, as  marked  C  on  a  map.  I  find  the  map  is  incorrect.  The  point  C  ought  to  have 
been  differently  placed,  and  I  shall  hold  you  bound  to  give  me  the  privileges  in  question, 
up  to  the  point  according  to  what  the  map  ought  to  have  been. 

I  am  therefore  of  opinion,  with  my  noble  and  learned  friend,  that  the  appellant 
has  failed  to  shew  that  the  respondent  had  bound  himself  not  to  object  to  the  line  of 
wall  actually  built. 

With  respect  to  the  question  raised  by  the  appellant  as  to  acquiescence,  I  have 
only  to  say  that  I  concur  with  my  noble  and  learned  friend  on  the  woolsack.  On  the 
point  of  competency  it  is  not  necessary  to  give  an  opinion,  as  our  decision  is  in  favour 
of  the  respondent ;  but  had  this  not  been  so  I  should  have  been  very  slow  to  hold  that 
the  pursuer,  having  himself  presented  a  reclaiming  note  to  the  Inner-House,  and  ob- 
tained the  benefit  there  of  a  decision  in  his  favour,  reversing  that  of  the  Lord  Ordinary, 
can  now  say — I  will  profit  by  that  which  is  in  substance  an  [52]  appeal  to  the  Inner- 
House,  and  treat  that  as  a  regular  proceeding  in  curia,  and  yet  hold  that  an  appeal 
from  that  decision  is  'ultra  vires.  This  question,  however,  as  I  have  already  stated, 
does  not  arise. 
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LoBD  Westbury. — My  Lords,  upon  the  question  of  competency  it  must  be  under- 
stood that  the  decision  of  your  Lordships  proceeds  upon  its  being  personally  incom- 
petent for  the  respondent  to  raise  that  objection. 

This  is  a  case  of  very  considerable  importance,  because,  so  far  as  I  know,  it  will  be 
the  first  decision  establishing  the  important  principle  that  a  material  encroachment 
upon  the  cdveus  of  a  running  stream  may  be  complained  of  by  an  adjacent  or  an  ex 
cuhtrso  proprietor,  without  the  necessity  of  proving  either  that  damage  has  been  sus- 
tained or  that  it  is  likely  to  be  sustained  from  that  cause.  The  examination  that  has 
been  given  at  the  bar  to  the  cases  cited  upon  that  point  of  ^^w  certainly  had  led  me  to 
the  conclusion  that  it  has  not  yet  been  clearly  established  by  decisions.  1  have  felt 
much  difficulty  upon  it,  because  undoubtedly  a  proposition  of  that  nature  is  somewhat 
at  variance  with  the  principles  and  rules  established  on  the  subject  by  the  civil  law.  I 
am,  however,  convinced  that  the  proposition,  as  it  has  been  laid  down  in  the  Court 
below,  and  as  it  has  received  the  sanction  of  your  Lordships  in  your  judgments,  is  one 
that  is  founded  in  good  sense,  and  ought  to  be  established  as  matter  of  law. 

My  Lords,  when  it  is  said  that  proprietors  of  the  bank  of  a  running  stream  are  en- 
titled to  the  bed  of  the  stream  as  their  property  usque  ad  medium  filum,  it  does  not  by 
any  means  follow  that  that  propert}'  is  capable  of  being  used  in  the  ordinary  way  in 
which  so  much  land  uncovered  by  water  might  be  used,  but  it  must  be  used  in  such 
a  manner  as  not  to  affect  the  interest  of  riparian  proprietors  in  the  stream.  Now,  the 
interest  of  a  riparian  proprietor  in  the  stream  is  not  only  to  the  extent  of  preventing 
its  being  diverted  or  diminished,  but  it  would  extend  also  to  prevent  the  course  being 
so  interfered  with  or  affected  as  to  direct  the  current  in  any  different  way  that  might 
possibly  be  attended  with  damage  at  a  future  period  to  another  proprietor. 

My  liords,  if  we  attend  to  the  subject  for  a  moment,  it  will  occur  to  every  one  that 
in  the  bed  of  a  river  there  may  possibly  be  a  difference  in  the  level  of  the  ground  which, 
as  we  know,  has  the  effect  of  directing  the  tide  or  current  of  the  river  in  a  particular 
direction.  Suppose  the  ordinary  current  flows  in  a  manner  which  has  created  for 
itself  by  attrition  a  bay  in  a  particular  part  of  the  bank,  if  that  were  obstructed  by  a 
building,  the  effect  might  be  to  alter  the  course  of  the  current  so  as  to  direct  the  flow 
with  a  greater  degree  of  violence  upon  the  opposite  bank,  or  upon  some  other  portion 
of  the  same  bank,  and  then,  it  will  immediately  occur  to  your  Lordships  that,  if  at  that 
part  of  the  bank  to  which  the  accelerated  flow  of  the  water  in  greater  force  is  thus 
directed  there  happens  to  be  a  building  erected,  the  flow  of  the  water  thus  produced 
by  the  artificial  obstruction  would  have  the  effect  possibly  of  wearing  away  the  founda- 
tion of  that  building  at  some  remote  period,  and  would  thereby  be  productive  of  very 
considerable  damage. 

It  is  wise,  therefore,  in  a  matter  of  that  description,  to  lay  down  the  general  rule 
that,  even  though  immediate  damage  cannot  be  described,  even  though  the  actual  loss 
cannot  be  predicated,  yet,  if  an  obstruction  be  made  to  the  current  of  the  stream,  that 
obstruction  is  one  which  constitutes  an  injury  in  the  sense  that  it  is  a  matter  which  the 
Courts  will  take  notice  of  as  an  encroachment,  which  adjacent  proprietors  have  a  right 
to  have  removed.  In  this  sense,  the  maxim  has  been  applied  to  the  law  of  Scotland, 
that  m^lior  est  conditio  prohibentis — namely,  that  where  you  have  an  interest  in  pre- 
serving a  certain  state  of  things  in  common  with  others,  and  one  of  the  persons  who 
have  that  interest  in  common  with  you  desires  to  alter  it,  melior  est  conditio  jrrohihentis 
—that  is  to  say.  you  have  a  right  to  preserve  the  state  of  things  unim})aired  and  unpre- 
judiced in  which  you  have  that  existing  interest. 

My  Lords,  upon  these  grounds  I  entirely  concur  with  your  Lordships,  and  with  the 
Court  below,  in  the  conclusions  at  which  you  and  they  have  arrived. 

Upon  the  other  part  of  the  case,  however,  there  is  a  matter  which  has  given  me 
Tery  much  anxiety,  because  I  foresee  that  it  may,  as  l)etween  these  parties,  be  the 
source  of  much  future  litigation.  I  agree  with  your  Lordships  that  it  was  incun;- 
bent  on  the  appellant  to  prove  that  what  he  has  done  fell  within  the  limits  of  his  agrec- 
ment ;  and  I  also  concur  with  your  Lordships  that  that  obligation  has  not  [53]  oeen 
discharged  by  him.  Now,  we  have  arrived  at  that  conclusion,  as  the  Court  below  did, 
from  the  difficulty  of  ascertaining  whether  the  buildings  actually  erected  do  or  do  not 
ctiincide  with  the  limit  laid  down  on  the  plan  to  which  the  agreement  between  the 
parties  refers.  I  observe,  however,  that  the  final  interlocutor  grants  and  makes  per- 
petual an  interdict  in  conformity  with  the  conclusion  of  the  summons,  which  con- 
clusion is  in  effect  thus  worded  : — ^That  the  pursuer  shall  be  entitled  to  have  removed, 
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and  to  have  in  continuance  interdiction  of  so  much  of  the  building  as  transcends  the  red 
Une.  And,  accordingly,  the  interdict  being  thus  granted,  on  the  application  of  that 
interdict  the  same  question  which  we  have  found  it  impossible  to  solve  will  again  recur. 

It  may  be  said,  and  perhaps  truly  said,  that  if  that  difficulty  hereafter  arises,  it 
will  be  due  entirely  to  either  the  misconduct  of  the  present  appellant  or  to  the  inability 
of  the  present  appellant  to  justify  what  he  has  done,  by  proving  that  it  distinctly  falls 
within  the  hmits  of  the  agreement,  and  I  am  compelled  to  accept  that  answer  as  a 
sufficient  ground  for  acquiescing  in  the  interlocutor.  I  trust,  however,  that  the  ex- 
perience of  the  past  will  render  the  parties  to  this  matter  disposed  to  take  some  course 
consistent  with  reason  and  moderation  on  either  side,  and  that  that  may  prevent  the 
further  litigation  which  unquestionably  is  involved  in  granting  an  interdict  of  the 
description  which  I  have  mentioned,  which  involves  an  unknown  quantity,  or  at  least 
a  quantity  of  fact  that  cannot  at  present  be  ascertained. 

My  Lords,  with  respect  to  acquiescence,  undoubtedly  the  respondent  had  a  right 
to  assume,  when  the  buildings  were  at  first  commenced  and  during  their  prosecution, 
that  they  were  constructed  in  conformity  with  the  agreement,  and  we  find  that  when 
his  attention  was  called  to  the  fact  that  the  agreement  had  been  violated,  there  was 
no  delay  on  his  part  in  remonstrating  and  protesting  against  what  had  been  done. 
There  has  therefore  been  nothing  like  acquiescence  which  would  debar  him  from  the 
ordinary  remedy. 

My  Lords,  on  these  grounds,  and  at  the  same  time  regretting  in  some  degree  that 
we  are  obliged  to  deal  with  this  case  in  a  way  which,  if  there  be  the  same  spirit  of  Utigi- 
ousness  as  has  hitherto  prevailed,  may  possibly  create  further  annoyance,  I  concur 
with  your  Lordships  in  thinking  that  this  interlocutor  must  be  affirmed. 

Interlocutors  appealed  from  affirmed,  and  appeal  dismissed,  with  costs. 

Preston  Karslake,  and  Hunter,  Blair,  &  Cowan,  W.S.— Loch  &  Maclaurin, 
and  Duncan  &  Dewar,  W.S.— Agents. 


No.  11.  IV.  Macpherson  H.L.   53.    13  July  1866.    House  of  Lords.— 

Lord  Chancellor  (Chelmsford) ;  Lord  Cranworth ;  Lord  Westbury. 

James  White  and  Another,  Appellants  (Pursuers).— Anderson,  Q.C.— 

Wotherspoon. 

Duke  of  Buccleuch  .\nd  Others  (Lord  Morton's  Trustees),  Respondents 

(Defenders). -iJoJ^,  Q,C,-HalL 

Verdict — Issue — Appeal, — In  an  action  of  declarator  of  right  of  way  an  issue  was  ad- 
justed, whether  tnere  existed  a  public  right  of  way  "  by  or  near  the  broad  red  line 
as  shewn  "  on  a  plan.  The  defender  subsequently  lodged  a  minute,  consenting  "  to 
judgment  in  the  same  way  as  if  a  verdict  had  been  found  for  the  pursuer."  Tlie 
Court  remitted  to  a  land-surveyor  to  lay  off  a  footpath  in  such  manner  as  to  be  least 
burdensome  to  the  defender,  "  and  at  the  same  time  so  as  fully  to  answer  the  right 
of  a  footpath  between  the  places  mentioned  in  the  issue,  and  without  interference  with 
that  right  of  way."  Subsequent  interlocutors  fixing  a  line  of  footpath  were  appealed 
against  by  the  pursuer,  but  not  this.  Held  (1)  that  a  remit  in  the  above  terms  was 
tdtra  vires  of  the  Court ;  and  (2)  that  the  interlocutor  containing  the  remit  not  having 
been  appealed  against,  the  subsequent  interlocutors  proceeding  thereupon  being  extra 
cursum  curice,  could  neither  be  affirmed  or  reversed. 

Process — Abandonment  of  action — Restriction — Bes  judicata — Road — Public  right  of 
way, — A  summons  concluded  for  declarator  of  five  different  rights  of  wav,  as  to 
which  a  record  was  made  up.  After  the  record  was  closed,  the  pursuer  asked  and 
obtained  issues  for  two  roads  only,  and  the  defender  consented  to  [54]  a  judgment 
for  the  pursuer.  Thereafter  the  Court  pronounced  a  decree,  finding  the  pursuer 
entitled  to  the  two  roads.  The  pursuer  then  lodged  a  minute  abandoning  the  action 
as  regarded  the  other  three  roads,  reserving  right  to  bring  a  new  action.  Held  (aff, 
judgment  of  Court  of  Session),  that  the  interlocutor  adjusting  the  issues  had  ex- 
hausted the  cause,  except  as  to  those  issues,  and  that,  quoad  uttra^  there  remained 
nothing  to  abandon,  and  that  the  defender  was  entitled  to  absolvitor. 
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Observed — ^that  as  regarded  the  three  roads,  the  judgment  of  absolvitor  would  not  be 
res  judicata  against  the  public,  the  Bubject-matter  not  haying  been  adjudicated 
upon. 

(In  the  Court  of  Session  (Hay  v.  Lord  Morton),  21  D.  1055,  and  24  D.  116,  and 
1054.) 

In  1846  five  inhabitants  of  the  village  of  Aberdour,  in  Fifeshire,  raised  an  action 
against  the  then  Earl  of  Morton,  concluding  for  declarator  of  certain  rights  of  way 
between  Burntisland  and  Aberdour,  and  for  removal  of  obstructions,  and  tor  interdict 
against  the  defender  obstructing  the  pursuers  in  their  right  of  wav.  The  declaratory 
conclusions  were  applicable  to  five  oifferent  paths — one  from  Aberdour  harbour  to 
Burntisland,  another  from  Old  Aberdour  joining  the  former  road  about  half  way 
between  Aberdour  and  Burntisland,  and  the  other  three  were  paths  in  the  neighbour- 
hood of  Aberdour  joining  one  or  other  of  the  other  two  roaos.  The  two  roads  first 
mentioned  were  describea  in  the  Ist  and  4th  articles  of  the  condescendence,  and  the 
other  three  in  the  2d,  3d,  and  5th  articles. 

The  pursuers  in  March  1851,  while  the  record  was  being  made  up,  lodged  the  follow- 
ing minute  : — "  Deas,  for  the  pursuers,  stated,  that  he  al^ndoned  the  cause,  in  so  far 
as  it  related  to  the  rights  of  way  or  footpaths  described  in  articles  2d,  3d,  and  5th  of 
the  revised  condescendence,  reserving  the  pursuers'  right  to  bring  a  new  action  relative 
to  the  roads  and  portions  of  the  cause  thus  abandoned,  in  terms  of  the  statute  6  Geo.  IV . 
c  120,  and  relative  Act  of  Sederunt,  without  prejudice  to  the  pursuers'  right  to  proceed 
with  the  said  cause  as  regarded  the  whole  other  matters  and  roads  involved  therein  as 
accords." 

On  this  minute  the  following  interlocutor  was  pronounced  by  Lord  Robertson  : — 
"The  Lord  Ordinary  having  considered  the  minute  by  which  the  pursuers  abandon 
this  cause  in  part,  appoints  the  defender  to  give  in  an  account  of  expenses  relative  to  the 
part  of  the  cause  now  abandoned,  and  remits  the  account  thereof,  when  lodged,  to  the 
Auditor  to  tax  the  same  and  to  report,  and,  quoad  ultra,  continues  the  case  till  to- 
morrow." 

No  account  of  expenses  was  given  in,  and  no  interlocutor  followed  disposing  of 
the  minute. 

The  pursuers  went  on  to  make  up  and  close  a  record,  without  striking  out  the 
averments  and  pleas  in  reference  to  the  three  rights  of  way  referred  to  in  the  minute. 
The  record  was  closed  on  Slat  May  1851. 

On  19th  July  1854  issues  were  adjusted,  when  the  following  interlocutor  was  pro- 
nounced : — "  The  Lords  approve  of  the  issues  as  now  adjusted,  and  appoint  them  to 
be  the  issues  for  trying  the  cAuse,  and  appoint  the  trial  to  take  place  at  the  sittings,"  &c. 

The  issues  related  to  the  two  roaas  described  in  the  1st  and  4th  articles  of  the 
condescendence  only,  the  pursuer  not  having  asked  issues  in  reference  to  the  three 
roads  mentioned  in  the  minute. 

The  issues  were  in  the  following  terms  :— "  1.  Whether  for  forty  years  and  upwards 
prior  to  the  29th  day  of  April  1846,  or  for  time  immemorial,  there  existed  a  public 
right  of  way  for  foot-passengers,  leading  by  or  near  the  broad  red  line  as  shewn  on 
the  plan  No.  424  of  process,  from  or  from  near  the  port  or  harbour  of  Aberdour,  up 
the  bank,"  &c.,  "  to  the  Kirkton  of  Burntisland,  or  to  the  harbour  and  royal  burgh 
thereof  1  2.  Whether  for  the  said  period  of  forty  years,  or  for  time  immemorial,  there 
existed  a  public  right  of  way,  or  branch  foot-road  for  foot-passengers,  leading  by  or 
near  [55]  the  broad  red  line  as  shewn  in  the  plan  No.  424  of  process,  from  the  Kirk 
Wynd  of  the  old  or  easter  village  of  Aberdour  in  a  southerly  direction  along  the  eastern 
side  of  what  is  known  as  the  Mill  Meadow,  to  or  near  the  Teinds  Barns,  and  thence 
in  an  easterly  direction  through  or  betwixt  a  row  or  double  row  of  old  trees,  till  it  joins 
the  pathway  first  above  described  at  or  near  the  foresaid  northern  extremity  of  the 
Whitesands  Bay,  and  thence  by  that  pathway  to  Starleybum,  and  thence  through 
the  remaining  portion  of  the  defender's  lands  to  the  Kirkton  of  Burntisland,  or  to  the 
harbour  and  royal  burgh  thereof  1 " 

On  8th  December  1854,  before  the  case  went  to  trial,  the  defender  lodged  this 
minute  : — "  The  defender  consents  to  judgment  in  the  same  way  as  if  a  verdict  had 
been  found  for  the  pursuers  on  the  issues  in  this  cause." 

On  21st  December  1854  the  defender  presented  a  note  to  the  Court,  stating  that 
since  the  date  of  the  minute  the  pursuers  nad  not  moved  in  the  case,  and  that  **  now 
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that  a  right  of  path  or  road  has  been  conceded,  it  is  necessary,  as  the  public  are  using 
a  path,  that,  for  the  protection  and  use  of  the  defender's  property,  the  footpaths  be 
judicially  defined  and  laid  off." 

On  22nd  December  the  Second  Division  pronounced  this  interlocutor : — "  The 
Lords  remit  the  case,  with  the  issues  and  minute  consenting  to  judgment  in  terms 
thereof,  to  Mr.  H.  J.  Wylie,  with  directions  to  him  to  lay  oii  and  mark  on  the  ground, 
and  also  on  the  plan  prepared  by  him,  the  footpath  so  consented  to,  with  the  entrances 
to  the  same,  in  such  manner  and  in  such  a  line  as  to  make  the  footpath  least  burden- 
some to  the  defender,  and  as  to  interfere  as  little  as  may  be  with  the  use  and  occupation 
of  the  ground  by  the  defender,  and  at  the  same  time  so  as  fully  to  answer  the  right  of  a 
footpath  between  the  places  mentioned  in  the  issue,  and  without  interference  with 
that  right  of  way." 

Mr.  Wylie  having  made  an  interim  report,  the  following  interlocutor  was  pro- 
nounced : — "  6th  March  1855. — The  Lords  having  considered  the  report  by  Mr.  Wylie, 
and  heard  counsel,  find,  in  regard  to  the  first  two  heads  of  said  report,  that  the  reporter 
must  proceed  to  lay  off  the  footpath  from  the  point  of  entrance,  and  along  the  line  of 
footpath  described  in  the  issues,  and  denoted  by  the  red  line  on  his  plan :  3d,  Remit 
to  Mr.  Wylie  to  lay  off  a  footpath  of  the  width  generally  of  five  feet,  but  making  pro- 
vision for  greater  width  at  such  places  where  the  nature  of  the  ground  may  appear 
to  the  reporter  to  render  such  additional  width  proper :  4th,  Find  that  the  pursuers 
are  not  entitled  to  a  footpath  separate  from  the  cart-road  described  under  the  fourth 
head  of  the  interim  report :  5th,  Find  that  the  pursuers  are  not  entitled  to  a  footpath 
separate  from  the  cart-road  described  in  the  fifth  head,  but  remit  to  the  reporter  to 
continue  the  footpath  across  to  the  ground  of  the  Carron  Company."  (Signed  10th 
March  1855.) 

Mr.  Wylie  having  given  in  his  final  report,  on  2 2d  November  1856  the  following 
interlocutor  was  pronounced  : — "  The  Lords  having  considered  the  report  by  Mr. 
Wylie,  No.  744  of  process,  in  respect  that  no  objections  have  been  stated  thereto,  approve 
of  the  said  report  and  relative  plan  which  have  been  subscribed  by  the  President  of 
this.  Division  of  the  Court  with  reference  hereto ;  and  in  terms  thereof  and  in  respect 
of  the  minute  for  the  defender,  find  the  pursuers  entitled  to  public  footpaths  through 
the  defender's  grounds  between  Aberdour  and  the  Carron  Company's  ground  at  Starley- 
burn,  on  the  lines  and  of  the  breadth  fixed  in  the  said  report,  and  marked  on  the  said 
plan  by  the  line  coloured  with  a  light  red  colour,  and  decern."  (Signed  29th  November 
1856.) 

On  5th  December  1861,  the  Court  refused  a  motion  by  the  pursuers  to  have  certain 
obstructions  removed  (see  24  D.  p.  116).  There  still  remained  to  be  disposed  of  the 
conclusions  for  interdict,  the  minute  of  abandonment,  and  the  question  of  expenses. 

The  defender  contended  that  the  minute  of  March  1851  was  incompetent,  [56]  as  it 
bore  to  be  an  abandonment  under  the  Judicature  Act,  and  was  lodged  before  the  Record 
was  closed  ;  whereas  the  10th  section  of  the  Judicature  Act,  and  the  115th  section 
of  the  relative  Act  of  Sederunt,  applied  only  to  abandonment  after  the  record  was 
closed. 

The  Court,  on  21st  May  1862,  found  the  minute  incompetent,  and  appointed  it 
to  be  withdrawn. 

The  pursuers,  on  26th  May  1862,  lodged  another  minute  of  abandonment,  in  the 
same  terms  as  the  former  minute  of  March  1851. 

This  minute  was  objected  to  by  the  defender  as  incompetent,  in  respect— (1)  that 
the  statute  did  not  authorise  a  partial  abandonment ;  and  (2)  that  there  was  nothing 
to  abandon,  as  the  cause  had  been  exhausted  by  the  adjustment  of  issues,  and  the 
judgment  which  followed  of  consent  thereupon. 

The  Court,  on  6th  June  1862,  pronounced  this  interlocutor : — "  Find  that  in  the 
present  state  of  the  process  the  pursuers  are  not  entitled  to  abandon,  in  terms  of  the 
said  minute :  Find,  decern,  declare,  interdict,  prohibit,  and  discharge,  in  terms  of  the 
declaratory  and  prohibitory  conclusions  of  the  summons,  as  regards  the  footpaths  laid 
down  in  Mr.  Wylie's  plan,  No.  746,  and  settled  by  the  interlocutor  of  2 2d  November 
1856,  to  which  the  public  are  entitled  through  the  lands  of  the  defender  :  Qvoad  vltra 
assoilzie  the  defender,  and  decern  :  Find  the  pursuers  entitled  to  expenses  of  procces 
incurred  by  them  prior  to  19th  July  1861,  subject  to  modification,  and  remit  to  the 
Auditor  to  tax  and  report :  Find  no  expenses  incurred  subsequent  to  that  date  due 
to  either  party." 
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The  pursuers  appealed  against  the  interlocutors  of  6th  March  1855,  22d  (29th) 
November  1856,  and  5th  December  1861,  after  the  remit  to  Mr.  Wylie  of  22d  December 
1854,  but  not  against  the  interlocutor  making  this  remit.  The  pursuers  also  appealed 
against  the  interlocutor  of  2l8t  May  1862,  holding  the  first  mmute  of  abandonment 
incompetent,  against  the  interlocutor  of  6th  June  1862,  and  against  an  interlocutor 
of  28th  February  1863,  decerning  for  the  taxed  amount  of  expenses. 

The  pursuers  stated  the  following  reasons  of  appeal : — 1.  Because  the  right  of  the 
pursuers  to  the  footpath  in  the  red  line  marked  on  the  plan,  No.  424  of  process,  was 
judicially  established  by  the  defender's  minute  of  consent  to  a  verdict  and  to  a  judgment 
as  if  a  jury  had  returned  a  verdict  for  the  pursuers  on  the  issues,  and  the  Court  had 
no  right  or  power  afterwards  to  deprive  the  pursuers  of  the  use  of  any  portion  of  this 
footpath.  2.  Because  the  sdum  over  which  the  right  of  way  was  established,  was 
dedicated  as  a  footpath  to  the  public  by  the  defender  and  his  ancestors,  and  the  defender 
had  no  right  to  interfere  with  that  dedication  or  with  the  use  and  exercise  by  the  public 
of  this  right  of  way  so  acquired  by  them.  3.  Because  the  pursuers  were  entitled  to 
enjoy  the  right  of  way  established  in  favour  of  the  public  free  from  all  interruption, 
and  the  Court  ought  not  to  have  refused  them  an  order  or  decree  compelling  the  de- 
fenders to  remove  the  obstructions  which  they  had  placed  across  the  line  of  the  foot- 
path.* 4.  Because  the  pursuers  were  entitled  to  abandon  the  action  in  so  far  as  it 
related  to  the  footpaths  described  in  the  2d,  3d,  and  5th  articles  of  their  condescend* 
ence,  under  reservation  of  a  right  to  bring  a  new  action,  and  they  did  regularly  and 
competently  abandon  the  same,  with  this  reservation,  by  the  minute  of  7th  March 
1851.t  5.  Because,  if  the  minute  of  7th  March  1851  had  been  irregular  or  incom- 
petent by  reason  of  its  having  been  lodged  before  the  record  was  closed,  the  minute 
of  26th  May  1862,  lodged  after  the  record  was  closed,  would  have  been  regular  and 
competent,  and  ought  to  have  been  [57]  sustained  or  given  effect  to.  6.  Because  the 
pursuers  having  succeeded  in  vindicating  the  public  right  of  way  resisted  by  the 
defenders  ought  to  have  been  found  entitled  to  their  full  expenses  of  process,  and 
they  ought  not  to  be  deprived  of  the  expenses  properly  incurred  by  them  subsequently 
to  the  19th  July  1861.  7.  Because  there  were  no  grounds  for  a  modification  of  the 
expenses  incurred  previous  to  the  said  19th  July  1861,  as  these  were  taxed  by  the 
Auditor,  and  the  Court  ought  not  to  have  reduced  these  taxed  expenses  from  £880, 
138.  lOd.  to  £750. 

The  respondents  contended  that  the  appeal  was  incompetent,  the  case  having  been 
removed  from  the  cursus  curies  when  the  pursuers  consented  to  take  the  defender's 
consent  in  place  of  a  verdict. 

The  respondents,  in  their  case,  stated  the  following  reasons  why  the  inter- 
locutors appealed  from  should  not  be  disturbed  : — 2.  Because  the  appellants  were  not 
entitled  to  a  footpath  separate  from  the  cart-road  between  the  points  referred  to  in 
the  fourth  finding  of  the  interlocutor  first  appealed  against,  their  claim  as  set  forth 
in  the  record  being  for  a  cart-road,  and  they  having  acquiesced  in  an  interlocutor 
directing  the  footpath  to  be  laid  off  in  the  line  least  burdensome  to  the  proprietor. 
3.  Because  the  appellants  not  having  objected  to  Mr.  Wylie's  final  plan  fixing  the  line 
of  the  footpath  with  the  entrance  thereto,  but  having  allowed  the  Court  below  to 
pronounce  the  interlocutor,  dated  22d,  signed  29th  November  1856,  approving  of 
said  plan,  without  stating  any  objections,  and  having  consented  to  and  acquiesced 
in  the  said  interlocutor,  and  used  the  path  under  it  for  a  number  of  years  without 
oompLaint,  are  now  barred  from  challenging  the  said  interlocutor,  and  the  appeal,  in 
so  far  as  directed  against  it,  is  therefore  incompetent.  4.  Because,  in  the  circumstances, 
the  appellants  were  not  entitled  to  demand  the  removal  of  the  gates  complained  of  by 
them,  and  because  these  gates  are  not  obstructions  to  the  use  of  the  footpath. 
5.  Because  it  was  incompetent  for  the  appellants  to  abandon  the  action,  in  whole  or 
in  part  before  the  record  was  closed,  and  after  the  record  was  closed  to  abandon  it  in 
part.  6.  Because  the  appellants  were  not  entitled  to  abandon,  either  in  whole  or  in 
part,  after  the  cause  had  been  exhausted  by  approval  of  the  issues  for  trying  the  cause, 
and  the  procedure  which  followed  thereon.    8.  Because  it  is  incompetent,  in  the  cir- 

*  Thomreon  v.  Murdoch,  24  D.  975 ;  Wood  v,  Robertson,  9th  March  1809, 
F.  C. ;  R.  r.  United  Kingdom  Telegraph  Co.,  8  Jur.  (English)  N.  S.  1 153. 

t  Shand's  Practice,  pp.  344,  494 ;  Caledonian  Iron  and  Foundry  Company  v.  Clyne, 
10  S.  133. 
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cumstances  of  the  present  case,  to  appeal  on  the  question  of  costs,  and  the  appellants 
are  precluded  from  doing  so  by  having  accepted  payment  of  the  costs  to  which  they 
were  found  entitled  in  the  Court  below. 

Lord  Chancellor. — My  Lords,  this  is  the  case  of  an  appeal  against  six  interlocutors 
of  the  Second  Division  of  the  Court  of  Session,  and  in  the  course  of  the  argument, 
your  Lordships  indicated  a  verv  strong  opinion  that  as  to  four  of  the  interlocutors 
the  appeal  was  incompetent.  With  the  permission  of  your  Lordships,  I  will  state  the 
grounds  upon  which  I  conceive  that  opinion  is  well  founded.  The  summons  of 
declarator  claimed  five  several  rights  of  public  way,  all  of  which,  with  the  exception 
of  one  of  them,  it  is  unnecessary  to  specify.  With  respect  to  that  one,  right  of  public 
footway  was  claimed  from  "  the  old  village  to  the  harbour  of  Aberdour  and  to  the  burgh 
of  Burntisland,  leading  from  the  South  Street  or  Kirk  Wynd  of  the  old  village  of  Aber- 
dour, and  thence  through  several  other  places  to  the  other  terminus,  past  Starleyburn 
and  Starlevburn  Harbour,  to  the  Eirkton  of  Burntisland,  and  from  thence  to  the  burgh 
of  Burntisland  as  aforesaid." 

On  the  4th  of  March  1851  the  pursuers,  as  to  three  of  those  roads,  gave  in  a  minute 
of  abandonment,  which  will  be  the  subject  of  future  consideration,  and  the  cause  was 
therefore  restricted  to  the  two  remaining  roads.  Issues  were  adjusted,  which  appear 
to  have  been  the  subiect  of  verv  considerable  discussion,  because  Lord  Cowan  says 
that  "  there  were  no  less  than  nve  editions  successively  proposed  by  the  pursuers." 
Now  it  is  most  unfortunate,  that  after  such  anxious  consideration  and  discussion  as 
to  the  form  of  the  issues,  the  only  one  of  them  to  which  it  is  necessary  to  direct  your 
Lordships'  attention  should  have  been  framed  in  the  manner  in  which  it  has 
been. 

[58]  The  second  issue  is — "  Whether,  for  the  said  period  of  forty  years,  or  for  time 
immemorial,  there  existed  a  public  right  of  way  or  branch  foot-road  for  foot-passengers, 
leading  by  or  near  the  broad  red  line  as  shewn  on  the  plan  No.  424  of  process,  from 
the  Kirk  W3nid  of  the  old  or  caster  village  of  Aberdour,  in  a  southerly  direction,  along 
the  eastern  side  of  what  is  known  as  the  Mill  Meadow,  to  or  near  the  Teinds  Barns." 
I  need  not  go  further.  It  is  only  necessary  to  advert  to  that  particular  portion  of  the 
issue.  That  issue  is  framed  in  the  alternative.  Whether,  if  the  cause  had  gone  to  trial, 
the  jury  would  have  been  restricted  to  the  exact  terms  of  this  issue,  and  must  have 
found  in  these  terms,  or  whether  it  would  have  been  competent  for  the  jury  to  determine 
that  the  line  of  road  was  "  by  "  the  red  line  marked  on  the  plan,  or  "  near  "  the  red  Hne 
marked  on  that  plan,  in  a  particular  direction,  may  be  a  question  of  doubt.  But  at 
all  events,  it  is  unnecessary  to  determine  that  question,  because  the  defender  consented 
to  a  verdict  in  these  terms — "  The  defender  consents  to  a  verdict  for  the  pursuers  on 
the  issues  in  this  cause."  All  the  consent  that  was  given  by  the  defender  was,  that 
"  there  existed  a  public  right  of  way  or  branch  foot^road  for  foot-passengers,  leading 
by  or  near  the  broad  red  line."  Whether  that  road  lay  "  by,"  or  whether  it  lay  "  near," 
was  left  indeterminate,  and  it  was  difiicult  to  say  what  was  the  proper  course  which 
the  pursuers  ought  to  have  adopted  under  the  circumstances. 

A  motion  was  made  to  the  Court  to  apply  that  verdict.  Now,  the  only  power 
the  Court  had,  as  it  appears  to  me,  in  applying  that  verdict,  was  to  apply  it  in  the 
terms  to  which  the  consent  itself  was  applicable.  If  that  left  the  matter  uncertain, 
whether  it  was  competent  to  the  pursuers  under  the  circumstances  to  have  applied 
for  a  fresh  issue,  by  which  the  matter  might  have  been  precisely  determined,  or  whether 
they  might  have  had  a  new  summons  of  declarator,  to  ascertain  whether  the  road  was 
"  by,"  or  whether  it  was  "near,"  and  how  "  near,"  the  red  Hne,  may  also  be  matter  of  much 
doubt  and  difficulty ;  but  at  all  events,  the  duty  of  the  Court  in  applying  the  verdict 
was  clear  and  plain.  It  is  just  possible  that  the  Court  might  have  had  the  power  (I  do 
not  say  that  they  would  have  had  the  power)  to  refer  it  to  Mr.  Wyhe,  or  some  other 
person,  to  ascertain  what  was  the  line  of  public  footway  which  the  public  had  been 
accustomed  to  use  for  the  last  forty  years.  But  the  Court  adopted  a  very  different 
course,  and  did  that  which  was  most  unquestionably  tdtra  vires,  for  they  pronounced 
this  interlocutor — **  They  remit  the  case,  with  the  issues,  and  minute  consenting  to 
judgment  in  terms  thereof,  to  Mr.  H.  J.  Wylie,  with  directions  to  him  to  lay  off  and 
mark  on  the  ground,  and  also  on  the  plan  prepared  by  him,  the  footpath  so  consented 
to,  with  the  entrances  to  the  same,  in  such  manner  and  in  such  a  line  as  to  make  the 
footpath  least  burdensome  to  the  defender,  and  so  as  to  interfere  as  little  as  may  be 
with  the  use  and  occupation  of  the  ground  by  the  defender,  and  at  the  same  time  so 
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as  hilly  to  answer  the  right  of  a  footpath  between  the  places  mentioned  in  the  issue, 
and  without  interference  with  that  right  of  way." 

The  Court — ^that  is  to  say,  the  Second  Division — had  no  power  whatever  to  direct 
a  road  to  be  laid  out  equally  convenient  with  that  to  which  the  public  were  cleariy 
entitled.  They  have  adopted  this  course — ^they  have  not  given  the  public  any  way 
which  they  had  been  accustomed  to  use,  but  they  have  consulted  the  convenience  of 
the  defender,  and  they  have  directed  Mr.  Wylie  to  ascertain  a  road  which  will  be  equally 
convenient  to  the  public  with  that  to  which  they  were  entitled,  and  not  inconvenient 
to  the  defender. 

There  is  no  doubt  whatever,  therefore,  thai  in  this  interlocutor  the  Court  having 
proceeded  ultra  vires,  all  the  subsequent  interlocutors,  which  were  founded  on  this 
as  their  basis,  were  taken  out  of  the  judicial  course,  were  no  longer  matter  of  judicial 
.consideration,  and  consequently  that  they  were  not  a  subject  of  appeal.  Therefore 
the  opinion  which  was  expressed  by  your  Lordships  during  the  course  of  the  argument 
must  be  perfectly  well  founded,  that  all  those  appeals  must  be  incompetent  which  relate 
to  the  particular  interlocutors  which  proceed  on  this  interlocutor  of  the  2 2d  December 
1854,  against  which,  as  your  Lordships  will  observe,  there  is  no  appeal  at  all.  That 
interlocutor  being  consented  to,  all  these  appeals  must  be  incompetent. 

My  Lords,  the  only  remaining  question,  therefore,  relates  to  the  two  interlocutors 
which  involve  the  question  as  to  the  minute  of  abandonment,  upon  which,  undoubtedly, 
there  appeared  to  be  some  difficulty  during  the  course  of  the  argument ;  [59]  but  it 
is  one  which,  on  consideration,  it  seems  to  me  may  be  very  easUy  determined.  The 
minute  that  was  originally  given  in  on  the  4th  of  March  1851  was  in  these  terms  : — 
'  Deas,  for  the  pursuers,  stated  that  he  abandoned  the  cause  in  so  far  as  it  related  to 
the  right  of  way  or  footpaths  described  in  articles  2d,  3d,  and  5th  of  the  revised  con- 
descendence, reserving  the  pursuers*  right  to  bring  a  new  action  relative  to  the  roads 
and  portions  of  the  cause  thus  abandoned,  in  terms  of  the  statute  6  Geo.  IV.  chapter 
120,  and  rdative  Act  of  Sederunt,  without  prejudice  to  the  pursuers'  right  to  proceed 
with  the  said  cause  as  regarded  the  whole  other  matters  and  roads  involved  therein, 
as  accords."  Upon  that  there  was  an  interlocutor  by  the  Lord  Ordinary,  of  the  7th 
March  1851,  in  these  terms: — ^"The  Lord  Ordinary  having  considered  the  minute 
by  which  the  pursuers  abandon  this  cause  in  part,  appoints  the  defender  to  give  in 
an  account  of  expenses  relative  to  the  part  of  the  cause  now  abandoned,  and  remits  the 
ac(»unt  thereof,  when  lodged,  to  the  Auditor  to  tax  the  same  and  to  report ;  and, 
quoad  ultra,  continues  the  cause  till  to-morrow." 

Now,  it  must  be  observed  in  passing,  that  that  minute  of  abandonment  was  never 
perfected,  because,  according  to  the  practice  which  is  laid  down  in  Mr.  Shand's  bcok 
(a  book  of  authority),  upon  this  interlocutor  of  the  Lord  Ordinary  there  should  have 
been  a  payment  of  expenses,  which  he  directs  to  be  ascertained.  He  refers  it  to  the 
Auditor,  "  to  tax  the  same  and  report."  Those  expenses  should  have  been  paid,  and 
then  the  next  step  to  be  taken  by  the  pursuers  should  have  been  to  obtain  an  inter- 
locutor of  the  Lord  Ordinary  that  "  in  respect  the  expenses  due  to  the  defender  had 
been  paid,  allows  the  pursuer  to  abandon  this  cause,  dismisses  the  action,  and  decemF, 
with  the  expense  of  extract."  Nothing  of  that  kind  was  done,  and  therefore,  at  the 
time  of  the  closing  of  the  record,  which  was  on  the  Slst  of  May  1851,  there  was  no 
complete  abandonment  of  these  causes  of  action. 

Then,  in  1862,  a  new  minute  was  given  in,  both  of  these  minutes  being  dealt  with 
by  the  Court  in  the  manner  which  I  shall  presently  describe.  That  minute,  the  date 
of  which  is  the  26th  of  May  1862,  is  exactly  in  the  terms  of  the  former  minute  of  1851. 
Now,  it  may  be  observed  with  regard  to  this  minute  that  it  was  only  under  the  statute 
of  the  6th  of  George  lY.  that  such  a  minute  could  have  been  ^ven  in  at  that  time 
whai  the  record  was  closed,  and  the  statute  of  6th  George  the  IV.  only  gives  power 
to  a  pursuer  to  abandon  the  whole  cause  of  action.  But  this  was  an  abandonment 
only  of  a  part  of  the  cause  of  action,  and  therefore  on  that  ground,  as  it  appears  to  me, 
it  was  incompetent.  * 

But  the  Court  deal  with  both  these  minutes  of  abandonment, — ^first  of  all,  in  a 
judgment  of  the  21st  of  May  1862.  With  regard  to  the  first,  the  minute  of  1851,  the 
Lord  Justice-Clerk  says  it  "  contains  an  incompetent  proposal,"  which  I  understand 
to  mean,  that  it  was  incomplete — ^that  it  was  a  mere  proposal-— that  it  was  never  carried 
into  effect  by  a  proper  allowance  of  the  abandonment,  after  the  payment  of  the  expenses ; 
and  the  rest  of  the  Judges  are  of  opinion  that  an  abandonment  of  an  action  under  the 
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statute  (and  this  professes  undoubtedly  to  be  an  abandonment  under  the  statute)  is 
only  competent  after  the  record  is  closed.  With  regard  to  the  othei  minute  of  1862 
Lord  Cowan  deals  with  it  in  this  way :  He  says,  after  the  issues  had  been  adjusted 
between  the  parties,  "  when  the  questions  emlxxlied  in  these  issues  were  disposed  of, 
I  think  there  was  an  end  of  the  whole  cause  embraced  under  the  conclusions  of  this 
summons.  By  the  adjustment,  and  by  the  interlocutor  which  followed  in  the  terms 
mentioned,  I  think  there  was  a  virtual  departure  from  and  abandonment  of  every 
other  ground  of  action  than  was  embodied  in  these  two  issues."  Then  he  ends  by 
saying, — "  I  think  we  ought  to  dispose  of  the  minute  of  abandonment  on  the  special 
ground  that  there  is  nothing  to  abandon,  and  that  therefore  it  must  be  withdrawn 
from  process." 

Now,  my  Lords,  without  entering  into  a  consideration  of  whether  there  can  be 
a  part  abandonment  of  a  cause,  or  whether  there  can  be  an  abandonment  of  a  cause 
before  the  record  is  closed,  I  think  your  Lordships  may  decide  in  favour  of  these  inter- 
locutors upon  a  distinct  and  specific  ground  which  is  applicable  to  this  particular  case. 
The  minute  of  abandonment  of  March  1851  was  incomplete,  as  I  have  shewn,  at  the 
time  when  the  record  was  closed ;  but  the  record  was  closed  in  these  terms  on  the  31st 
of  May  1851.  The  interlocutor  is  :  "  Declares  the  record  to  be  closed  on  the  adjusted 
revised  condescendence  for  the  pursuers,  No.  9,  and  the  adjusted  revised  answers, 
No.  50  of  process."  Now,  my  Lords,  there  can  be  [60]  no  doubt  at  all  that  the  record 
was  closed  with  respect  to  the  five  roads  stated  in  the  revised  condescendence,  and 
forming  therefore  part  of  the  record,  and  that  it  was  absolutely  necessary  for  the  Court, 
to  dispose  of  those  claims  upon  the  record  which  were  made  by  the  pursuers,  because 
they  were  not  withdrawn  from  the  record.  Although  practically  the  case  was  confined 
to  the  trial  of  the  issues  with  regard  to  two  of  the  roads,  still  those  claims  remained 
upon  the  record,  and  it  was  absolutely  necessary  for  the  Court  to  dispose  of  them. 
Now,  in  order  to  dispose  of  them  the  Court  considered  it  necessary,  first  of  all,  to  direct 
the  minute  of  March  1851  to  be  withdrawn,  and  afterwards  in  their  interlocutor  of 
6th  June  1862  to  find  that  the  pursuers  were  "  not  entitled  to  abandon  in  terms  of 
the  said  minute."  These  minutes  being  out  of  the  question,  the  claims  as  to  those 
three  roads  had  to  be  disposed  of,  and  the  only  mode  in  which  they  could  possibly  be 
disposed  of,  as  there  was  no  evidence  in  support  of  them,  and  as  they  were  not  with- 
drawn, was  to  enter  an  absolvitor  for  the  defender ;  and  therefore  the  Court  directed 
that  absolvitor  to  be  entered. 

My  Lords,  I  was  a  good  deal  struck  by  the  observations  which  were  made  by  my 
noble  and  learned  friend  (Lord  Westbury)  in  the  course  of  the  argument,  as  to  the 
danger  which  might  arise  to  the  public,  supposing  this  interlocutor  were  to  stand, 
with  an  absolvitor  of  the  defender,  because  it  might  then  be  said  that  that  would  entirely 
conclude  the  public  from  any  future  claim  with  respect  to  these  rights  of  way.  I  have 
very  great  doubts  whether  that  would  be  the  effect  of  it.  Supposing  any  future  claim 
to  be  made  in  respect  of  these  roads,  I  doubt  very  much  whether  the  public  would  be 
concluded  by  this  interlocutor.  I  think  it  would  be  quite  competent  to  the  party 
prosecuting  such  a  claim  to  shew  the  circumstances  under  which  that  interlocutor 
was  pronounced,  and  undoubtedly,  if  the  circumstances  could  be  shewn,  it  never  could 
be  said  that  it  was  binding  against  the  public. 

Under  these  circumstances,  I  submit  to  your  Lordships  that  this  interlocutor  is 
perfectly  correct.  But  a  question  may  arise  (probably  your  Lordships  may  have 
thought  of  it)  as  to  what  ought  to  be  done  with  the  costs  in  this  case.  It  appears  to 
me  (I  say  it  with  very  great  deference  to  the  learned  Judges)  that  they  have  led  the 
parties  completely  astray.  They  ought  not  to  have  gone  on  judicially  to  pronounce 
those  several  interlocutors,  which  have  been  declared  to  be  incompetent.  They  neces- 
sarily, and  as  I  venture  to  say  improperly,  kept  the  parties  before  them  when  the  parties 
themselves  had  proceeded  in  a  way  which  took  the  case  out  of  the  jurisdiction  of  the 
Court.  Under  these  circumstances,  I  submit  to  your  Lordships  that  in  dismissing 
this  appeal  Ire  ought  to  dismiss  it  without  costs. 

Lord  Cranworth. — My  Lords,  I  entirely  concur  with  my  noble  and  learned  friend 
in  the  conclusion  at  which  he  has  arrived  in  this  case.  When  the  jury  had  returned 
a  verdict,  for  we  must  consider  it  as  if  they  had  returned  a  verdict,  that  there  was  a 
right  of  way  "  by  or  near  the  red  line,"  it  was  patent  that  the  Court  had  got  a  finding 
that  per  se  could  not  be  applied.  How  were  the  Court  to  deal  with  this  1  It  is  not 
necessary  for  me  to  say,  indeed  I  should  feel  myself  at  a  loss  to  say,  exactly  what,  accord- 
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log  to  practice,  ought  to  have  been  the  course  pursued.    It  is  plain  that  issues  had  been 
directed  which  did  not  exhaust  the  subject,     now  was  that  to  be  supplied  1 

The  best  way  to  put  it  for  the  appellants  is  this,  to  treat  it  as  a  finding,  as  no  doubt 
it  was  a  finding,  that  there  was  in  some  direction  or  other  a  public  right  of  way  from 
the  one  point  to  the  other.  That  was  found  by  the  jury — the  precise  line  was  not 
found.  I  do  not  say  that  it  was  open  to  the  Court ;  but  perhaps  it  was  opn  to  them 
to  have  then  put  it  in  some  course  of  inquiry,  either  by  reference  to  Mr.  Wylie  or 
by  some  other  mode,  to  ascertain  what  was  the  course  of  the  public  right  of  way, 
whether  along  the  red  line  ;  or  if  not  along  the  red  Une,  how  far,  and  in  what  direction 
diverging  from  it.  If  that  had  been  done,  whether  it  was  the  proper  course  or  not, 
it  might  have  led  at  least  to  an  ultimate  finding  upon  that  which  was  the  point  really 
to  be  decided,  namely,  what  was  the  line  of  the  puolic  right  of  way.  If  that  had  been 
done,  I  think  if  an  interlocutor  had  been  made  upon  that  subject,  it  might  have  been 
right,  or  it  might  have  been  wrong,  but  it  would  have  been  upon  a  totally  different 
footing  for  us  to  consider  from  what  it  is  at  present.  But  what  the  Court  did  was  to 
direct  an  inquiry,  which  upon  no  possible  ground  could  they  have  a  right  to  direct, 
namely,  an  inquiry,  or  rather  a  reference  to  Mr.  Wylie,  telling  him,  not  to  [61]  ascertain 
what  the  line  was,  but  to  make  out  a  new  and  convenient  line  as  little  as  possible  burden- 
some to  the  defender.  That  might  be,  by  way  of  arrangement,  an  extremely  convenient 
course  to  pursue ;  but  it  immediately  took  the  whole  proceeding  out  of  the  ordinary 
cursus  curicB,  and  therefore  it  was  incompetent  afterwards  for  the  parties  to  appeal 
against  anything  that  was  done  in  pursuance  of  that  reference.  That  is  the  ground 
upon  which  my  noble  and  learned  friend  has  rested  his  view  of  the  case  upon  the  merits, 
and  I  entirely  concur  with  him  in  the  conclusion  which  he  has  arrived  at  on  this  the 
first  point  in  the  case. 

My  Lords,  with  regard  to  the  second  point,  it  has  alwavs  been  the  rule  of  your 
Lordships'  House  to  be  as  slow  as  possible  to  interfere  with  anything  that  is  mere 
practice.  What  really  was  the  case  here  was  this — the  parties  having  entered  this 
minute  of  the  4th  of  March  1851,  abandoning  the  cause  quoad  the  three  roads,  the 
record  is  afterwards  made  up,  containing  the  whole  of  the  condescendence  and  the  whole 
of  the  answers,  embracing  all  the  five  roads.  I  fully  enter  into  the  feeling  of  the  Court, 
therefore,  that  when  the  cause  came  finally  to  be  disposed  of,  and  they  were  bound 
to  make  a  deliverance  as  to  the  whole,  it  was  necessary  for  them  to  treat  the  record 
as  they  found  it,  and  the  result  being  in  their  view,  that  there  was  a  proper  finding, 
or  a  proper  disposal  of  the  case  as  to  the  two  roads,  but  no  proof  at  all  having  been 
given  by  the  defender  as  to  the  three  other  roads,  the  absolvitor  was  a  necessary  con- 
sequence. 

My  Lords,  I  confess  I  do  not  feel  apprehensive  as  to  any  effect  which  this  decision 
will  have  upon  any  of  the  pubhc  who  may  hereafter  assert  such  a  right,  because  I 
consider  that  it  is  perfectly  clear  that  even  if  such  a  decree  as  this  can  he  given  in  evi- 
dence, it  can  be  conclusive  only  if  upon  the  face  of  it  it  shews  that  there  has  been  an 
adjudication.  But  upon  the  face  of  this  decree  it  would  appear  that  there  has  been 
no  adjudication. 

I  also  think  that  the  proposal  which  my  noble  and  learned  friend  has  made  to 
your  Lordships  with  regani  to  the  costs  of  this  appeal,  is  a  right  one ;  because,  after 
all,  it  IB  an  error  on  the  part  of  the  Court  which  has  led  the  parties  into  taking  the 
course  which  they  have  taken.  Therefore  I  concur  with  my  noble  and  learned  friend 
that  the  appeal  should  be  dismissed  without  costs. 

Lord  Westbury. — My  Lords,  I  entirely  concur  in  the  conclusion  at  which  my 
noble  and  learned  friends  have  arrived.  From  the  moment  that  the  consent  of  the 
parties  to  a  verdict,  and  afterwards  to  a  judgment  upon  the  inartificially  framed  issue 
was  substituted  for  a  regular  proceeding,  this  cause  was  taken  out  of  the  ordinary 
and  regular  course  of  judicial  procedure.  No  doubt  the  original  issue  was  inartificially 
framed,  but  it  contained  within  it  materials  for  answering  by  the  jury  two  questions 
— one,  whether  there  was  a  road  along  the  red  line  ;  if  not  along  the  red  line,  whether 
there  was  a  road  along  any  other,  and  what  line. 

The  vertlict  that  was  taken  by  consent,  or  rather  the  judgment,  was  a  simple  affirma- 
tive to  that  issue — an  affirmative,  therefore,  which  could  not  be  applied  to  either  one  of 
the  questions.  In  reality  the  issue  ought  to  have  been  directed  to  be  tried,  and  the 
insufficiency  of  the  consent  ought  to  have  been  observed.  But  instead  of  that,  the  Court 
have  endeavoured  to  correct  the  error,  and  to  supply  the  defect  by  taking  a  course 
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which  certainly  was  not  within  their  judicial  authority,  but  which  not  having  been  com- 
plained of  by  either  party,  must  be  attributed  entirely  to  the  consent  of  the  parties. 
What  the  Court  did  was  embodied  in  the  interlocutor  of  the  22d  of  December  1854,  and 
that  is  certainly  not  a  deliverance  in  pursuance  of  any  judicial  power ;  it  is  nothing  in 
the  world  more  than  an  embodiment  of  certain  terms,  which  may  have  been  approved 
of  by  the  Court,  and  which  appear  to  have  been  acquiesced  in  by  the  parties. 

Now,  that  was  the  basis  of  all  that  was  subsequently  done — a  baas  constituted  of 
the  consensus  of  the  parties,  and  not  of  the  exercise  of  any  judicial  authority.  It  is 
impossible  to  interfere  with  that — ^it  rests  upon  matters  which  are  not  brought  before 
us,  and  which  we  cannot  remove.  Therefore,  that  standing,  all  that  subsequently 
follows  is  an  emanation  of  the  original  agreeioaent  to  take  this  matter  out  of  the 
ordinary  path  of  judicial  determination.  On  that  ground,  therefore,  my  Lords,  the 
appeal  is  wholly  incompetent,  or  rather  it  is  one  which  we  are  incapable  of  entertaining. 
We  cannot  apply  the  ordinary  rules  of  law  to  proceedings  based  on  an  order  which 
is  utterly  at  variance  with  the  ordinary  rules  of  law. 

Now,  with  regard  to  the  other  point,  undoubtedly  I  entirely  concur  in  this,  that 
[62]  full  credit  must  be  given  to  the  Judges  of  the  Court  below  with  regard  to  a  mere 
matter  of  practice,  unless  we  are  enabled  to  ascertain,  in  a  manner  which  admits  of 
no  possible  doubt,  that  there  has  been  a  miscarriage  in  the  application  of  their  rules 
of  practice.  But  in  this  respect,  though  originally  I  felt  some  anxiety  and  doubt 
on  the  point,  I  am  now  satisfied  that  there  luis  been  no  miscarriage  in  point  either 
of  substance  or  of  form.  It  was  undoubtedly  competent,  I  apprehend,  by  the  law 
and  practice  of  Scotland  to  the  pursuer,  anterior  to  the  closing  of  the  record  by  minute 
(and  also  by  amendment),  to  have  restricted  the  conclusions  of  the  summons  in  his 
action,  provided  that  minute  was  so  dealt  with  by  the  pursuer  as  to  become  an  irre- 
vocable thing,  and  to  accompany  the  summons  in  such  a  manner  as  that  when  the 
record  was  closed  it  might  plainly  appear  to  be  closed  upon  that  restricted  summons. 
But  without  entering  further  upon  that,  what  was  done  by  the  appellant  was  different 
from  that  course  of  procedure  altogether.  It  is  true  he  delivered  in  a  minute 
in  March  1851,  to  which  I  abstain  from  giving  any  kind  of  designation,  because 
there  has  been  a  controversy  as  to  whether  it  contains  the  necessary  elements  of  a 
minute  of  restriction  or  not ;  but  even  if  it  was  a  minute  of  restriction,  the  course 
taken  by  the  appellant  afterwards  was  one  which  certainly  justifies  the  form  of  the 
interlocutor  whicn  was  finally  pronounced,  because  it  is  plain  that  the  appellant  thought 
proper  to  demand  judgment  upon  the  summons,  wmch,  so  far  as  tne  closed  record 
is  concerned,  appears  to  be  unrestricted  upon  the  whole  of  the  pleadings,  which  pleadings 
were  addressed  to  the  five  rights  of  road  that  were  the  subject  of  the  original  cause 
of  action.  The  result  was,  that  on  the  record  so  made  up  and  closed,  unquestionably 
the  defender  was  entitled  to  an  absolvitor  from  that  which  was  disproved,  and  from  that 
also  which  had  been  abandoned. 

My  anxiety  at  first  was,  lest  the  form  of  absolvitor  should  involve  in  it  an  apparent 
conclusion  that  the  question  had  been  tried  and  determined  on  its  merits.  But  I 
think  we  ought  not  to  permit  any  doubt  of  that  kind  to  interfere  with  the  ordinary 
form  of  judicial  expression  of  interlocutors  in  Scotland,  because  I  must  take  it  for 
granted  that  these  interlocutors  are  so  worded  that  the  re^l  truth  of  the  nature  of  the 
absolvitor  might  be  easily  ascertained  upon  an  examination  of  the  interlocutor,  or 
of  the  matters  on  the  record  in  a  process  to  which  that  interlocutor  would  naturally 
open  the  door  for  investigation  or  proof. 

On  these  grounds,  therefore,  my  Lords,  I  entirely  concur  with  my  noble  and  learned 
friend  that  there  is  no  reason  to  alter  the  form  of  the  interlocutor  in  that  respect, 
and  that  tWs  appeal  must  fail.  But  inasmuch  as  it  fails  in  consequence  of  there  having 
been  a  common  understanding  to  pursue  a  path  which  was  a  by-path,  and  not  the 
ordinary  judicial  high-road,  I  think,  as  that  has  been  the  result  of  agreement,  it  would 
be  hard  to  dismiss  this  appeal,  with  costs,  by  reason  of  our  being  incompetent  to  deal 
with  matters  which  both  parties  seem  to  have  supposed  that  we  should  oe  competent 
to  deal  with.  Therefore,  I  approve  entirely  of  tne  motion  proposed  by  my  learned 
friend  to  be  submitted  to  your  Lordships,  that  the  last  interlocutors  should  be  affirmed, 
and  the  petition  of  appeal  dismissed  without  costs. 

The  following  question  was  then  put : — 

That  the  interlocutors  of  the  21st  May  1862,  the  6th  June  1862,  and  the  28th 
of  February  1863,  be  affirmed,  and  the  appeal  dismissed  without  costs. 
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Lord  Westbury. — ^Would  your  Lordships  allow  me  to  suggest  that  our  intention 
is  to  afErm  those  interlocutors  which  discharge  the  minute  and  grant  the  absolvitor ; 
but  inasmuch  as  it  is  not  competent  to  the  House  to  entertain  the  appeal  upon  the 
first  interlocutors,  it  would  be  incompetent  to  the  House  to  affirm  those  interlocutors.  I 
would,  therefore,  with  submission  to  your  Lordships,  suggest  that  your  Lordships  should 
dismiss,  without  costs,  the  appeal  as  to  all  the  interlocutors,  except  the  interlocutors 
discharging  the  minute  and  granting  the  absolvitor,  but  affirm  those  last  interlocutors, 
the  appeal  in  respect  of  those  interlocutors  also  being  dismissed  without  costs. 

Lord  Cranworth. — I  think  that  would  be  very  much  the  effect  of  the  question 
as  it  was  put  by  my  noble  and  learned  friend  on  the  woolsack.  The  principle  is,  that 
we  do  not  affirm  those  interlocutors  which  we  think  were  grounded  upon  tne  original 
interlocutor  of  December  1854,'^which  took  the  case  out  of  the  common  [63]  cursus 
curicB.  We  do  not  reverse  them,  and  we  do  not  affirm  them — we  are  not  competent 
to  deal  with  them. 

Lord  Westbury. — ^Those  interlocutors  were  emanations  from  the  consent  of  the 
parties,  and  from  the  consent  of  the  partieB  alone  can  they  derive  any  authority — 
therefore  they  are  not  affirmed. 

Lord  Chancellor. — I  believe  the  result  of  the  way  in  which  I  put  the  question 
to  the  House  is  precisely  what  your  Lordships  have  suggested,  namely,  that  we  take 
no  notice  at  all  of  those  interlocutors  upon  which  the  appeal  is  incompetent ;  but 
with  regard  to  the  other  interlocutors  we  affirm  them,  and  dismiss  the  appeal,  without 
costs,  in  respect  of  the  whole. 

Ioterlocutors  of  21st  May  1862,  6th  June  1862,  and  28th  February  1863,  affirmed, 
and  appeal  dismissed,  without  costs. 

SIM30N  &  Wakeford,  and  Wotherspoon  &  Mack,  S.S.C.— William  Robertson, 
and  Webster  &  Sprott,  S.S.O.— Agents. 

[Principle  applied.  Dykes  v.  Merry  &  Cuninghame,  1869,  7  M.  603.  Commented 
upon.  Mackintosh  v.  Moir,  1872,  10  M.  517 ;  Sutherland  1;.  Thomson,  1876,  3  R.  485.] 
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Michael  Slowey,  SuBpender. —Shand—Chdhrie, 
William  Robertson,  and  Mrs.  Mary  Aitken  or  Moir,  Respondents.— Parian. 

Lease — Verbal  notice  to  quit — Husband  and  Wife — Prcepositura, — ^Where  the  wife 
of  a  tenant  of  a  dwelling-house  under  a  verbal  lease  was  the  party  who  had  made 
the  contract,  paid  the  rent,  and  carried  on  all  transactions  with  the  landlord,  held 
that  verbal  notice  to  remove  given  to  her  was  sufficient  warning. 

Title  to  sue — Lease-— Bemoving. — Held  (by  Lord  Mackenzie,  Ordinary),  that  a  house- 
factor  has  no  title  to  sue  a  removing  without  special  authority. 

This  was  a  suspension  brought  by  Michael  Slowey,  tenant  of  a  house  in  Alva,  to 
suspend  a  warrant  of  ejection  granted  by  the  Sheriff  "of  Stirlingshire. 

The  facts  of  the  case  are  set  forth  in  the  following  interlocutor  of  the  Lord  Ordinary, 
pronounced  on  16th  June  1863  : — "  As  matter  of  fact,  finds  that  during  the  year 
ending  at  Whitsunday  1860,  the  suspender,  Michael  Slowey,  was  tenant  and  occupant 
of  a  dwelling-house,  and  small  piece  of  garden  ground,  in  the  village  of  Alva,  which 
were  verbally  let  to  him  by  the  respondent,  Mrs.  Aitken  or  Moir,  at  the  yearly  rent 
of  £2, 12s.  :  Finds  that  the  said  respondent  obtained  right  to  these  subjects  as  liferentrix 
under  her  father's  trust-disposition  and  settlement,  dated  15th  September  1837,  with 
an  expre>ss  exclusion  of  her  husband's  jus  mariti  :  Finds  that  the  respondent  Robert- 
son acted  as  factor  on  the  property  for  Mrs.  Moir ;  but  it  is  not  alleged  that  he  held 
any  special  authority  to  pursue  actions  for  the  removal  of  tenants  :  Finds  that  when 
the  premises  were  let,  Roberston  transacted  with  the  suspender's  wife,  Mrs.  Slowey, 
who  acted  for  him :  Finds  that  in  the  month  of  January  1860  Roberston  called  at 
the  suspender's  house  in  Alva,  and  told  his  wife  that  they  would  require  to  leave  the 
premises  at  Whitsunday  following,  this  intimation  having  been  given  in  the  absence 
of  the  husband,  who  is  a  hawker,  and  was  not  in  the  house  :  Finds  that  shortly  after- 
wards, and  before  the  term  of  Whitsunday,  Mrs.  Slowey  expressed  to  various  persons 
her  intention  of  leaving  the  premises  at  that  term,  and  applied  to  Robertson  to  let 
another  house  to  the  suspender,  and  when  it  was  undergoing  repairs,  she  urged  the 
workman  to  proceed  with  the  work,  *  as  she  wanted  to  get  into  the  house,  which  she 
said  she  had  taken  from  Robertson  '  :  Finds  that  the  suspender  having  failed  to  remove 
at  Whitsunday  1860,  a  petition  was  presented  by  Robertson,  describing  himself  as 
*  house-[2]-f actor,  Alva,'  and  also  *  by  Mrs.  Mary  Aitken  or  Moir,  presently  residing 
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at  West  Saline  Cottage,  aa  liferentrix  aftermentkmed,  and  for  her  own  behoof,'  setting 
forth  that  verbal  warning  to  remove  had  been  given  more  than  forty  days  before 
Whitsunday,  and  praying  for  a  summary  warrant  of  ejection  against  the  suspender : 
Finds  that  the  suspender  resisted  this  application,  and  proof  having  been  adduced, 
the  Sheriff-substitute,  on  2 2d  June  I860,  granted  warrant  of  ejection  as  praved  for, 
and  found  the  suspender  liable  in  expenses,  and  that  interlocutor  was  affirmeJ  by  the 
Sheriff  on  the  16th  July  1860  :  Finds  that  no  objection  was  stated  by  the  suspender 
in  the  Sheriff-court  that  the  respondent,  Mrs.  Moir,  being  a  married  woman,  was  not 
entitled  to  sue  without  the  concurrence  of  her  husband  :  Finds  that  this  objection 
was  only  pleaded  for  the  first  time  in  the  process  of  suspension  in  this  Court,  to  which 
the  husband  has  not  been  called  as  a  party :  Finds  that  after  judicial  intimation  of 
the  process  had  been  made  to  him,  the  minute  No.  29  of  process  was  lodged  for  Adam 
Moir,  the  husband,  on  12th  February  1862,  stating  that  he  had  given  authority  to 
ast  him  in  the  process  as  husband  of  Mrs.  Moir,  and  for  anj'  right  or  interest  competent 
to  him,  and  moving  that  he  should  be  sisted  accordingly,  while  a  formal  mandate  and 
letter  were  produced  from  him,  bearing  that  he  homologated  and  approved  of  all  the 
proceedings  that  had  been  adopted  by  his  wife,  and  was  ready  to  sist  himself :  Finds 
it  admitted  by  the  joint  minute  No.  41  of  process,  that  at  this  stage  of  the  case  negotia- 
tions took  place  between  the  agents  of  both  parties  for  a  compromise  of  the  case,  which 
ultimately  failed,  and  that,  *  pending  this  endeavour,'  Mr.  Moir  died  on  24th  May 
1862,  without  any  interlocutor  having  been  pronounced  sisting  him  in  terms  of  his 
minute ;  and,  in  these  circumstances,  finds  in  point  of  law,  firsty  That,  as  the  respon- 
dent Robertson  is  an  ordinary  house-factor,  and  does  not  allege  that  he  has  any  special 
authority  to  sue  for  the  removal  of  tenants,  he  has  no  title  to  pursue  this  action,  and 
hw  concurrence  is  unnecessary :  Finds,  secondly,  that  the  respondent,  Mrs.  Moir,  has 
a  good  title  to  sue  this  action  in  her  own  right,  and  that  no  effect  can  be  given  to 
the  objection  that  her  husband  was  alive  during  part  of  the  proceedings,  in  respect 
(1)  no  such  objection  was  stated  in  the  Sheriff-court }  (2)  when  it  was  pleaded  in  this 
Court,  the  husband  moved  to  be  sisted  in  the  process,  and  stated  that  he  homologated 
and  a^^roved  of  the  whole  proceedings  which  had  been  adopted  by  his  wife,  but  died 
before  any  interlocutor  was  pronounced  sisting  him;  and  (3)  the  husband  being 
dead,  the  respondent,  Mrs.  Moir,  is  entitled  to  pursue  the  proceedings  against  the 
suspender  in  her  own  name :  Finds,  thirdly,  that  the  verbal  warning  provS  to  have 
been  g^iven  to  the  suspender  through  his  wife,  upwards  of  forty  days  before  Whitsunday 
1860,  is  sufficient  in  law  to  entitle  the  respondent,  Mrs.  Moir,  to  the  warrant  of  ejection 
prayed  for  in  the  original  petition ;  therefore  sustains  the  objection  to  the  title  of  the 
respondent,  William  Robertson,  and  dismisses  the  action  in  so  far  as  it  is  insisted  in 
at  his  instance :  Finds  him  liable  to  the  suspender  in  three  guineas  of  modified  ex- 
penses, and  to  this  extent  and  effect  varies  the  interlocutors  of  the  Sheriff-substitute 
and  Sheriff  complained  of,  and  sustains  the  first  reason  of  suspension  stated  acainst 
Robertson's  title :  And,  as  regards  the  respondent,  Mrs.  Aitken  or  Moir,  repels  the 
reasons  of  suspension,  and  of  new  grants  warrant  of  ejection  at  her  instance  against 
the  suspender,  in  terms  of  the  prayer  of  the  original  petition,  and  decerns  :  Finds  the 
suspender  liable  to  the  respondent,  Mrs.  Aitken  or  Moir,  in  the  expenses  incurred  by 
her  in  the  Sheriff-court  and  in  this  Court,  as  the  same  may  be  taxed."  * 

*  "  Note. — ^The  Lord  Ordinary  is  of  opinion  that,  as  the  suspender  occupied  the 
dwelling-house  and  garden  ground  in  the  village  of  Alva  under  a  verbal  lease  at  a 
rCT*  of  £2, 12s.,  a  formal  warning,  in  terms  of  the  statute  1555,  cap.  39,  or  of  the  A.  S., 
14th  December  1756,  was  not  necessary,— Chimside,  8th  March  1843,  [3]  5  D.  864. 
He  farther  thinks  that  it  is  established,  by  the  proof  adduced,  that  a  sufficiently  timeous 
notice  was  given  to  the  suspender  that  he  was  not  to  be  allowed  to  continue  in  the 
occupation  of  the  subjects  let  after  Whitsunday  1860,  and  that  he  acquiesced  in  that 
notice.  As  the  suspender's  wife  was  the  person  who  took  the  house  and  paid  the  rent, 
verbal  warning  to  her  was  enough  in  her  husband's  absence,  his  occupation  being 
that  of  a  hawker. 

*  It  appears  to  the  Lord  Ordinary  that  the  respondent,  Robertson,  as  house-factor, 
had  no  title  to  pursue  this  action,  because  it  is  not  alleged  or  proved  that  he  held  any 
special  authority  to  sue  for  the  removal  of  tenants,--Hunter,  p.  441.  But  though 
this  objection  has  been  sustained,  it  is  thought  the  respondent,  Mrs.  Moir,  has  a  good 
title  to  sue  this  action  in  her  own  right,  and  that  no  effect  can  be  given  to  the  plea  that 
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[3]  It  appeared  from  the  proof  that  Mrs,  Slowey  had  paid  the  rent,  and  carried 
on  all  transactions  with  the  landlord 

Slowey  reclaimed,  and  argued,  on  the  authority  of  Lambert  v.  Smith,*  that  the 
warning  given  to  his  wife  was  insufficient. 

The  other  points  of  the  case  were  not  insisted  in. 

The  respondent's  counsel  were  not  called  on. 

Lord  Justice-Clerk. — ^The  principle  settled  by  the  case  of  Lambert  is  a  very  im- 
portant one,  and  I  should  be  sorry  to  say  anything;  to  disturb  it.  But  this  is  a  very 
special  case.  The  general  prospositura  of  a  wife  will  not  authorise  her  to  receive  warn- 
ing, any  more  than  to  take  a  lease ;  for  the  two  things  are  parallel.  But  we  must 
assume,  on  the  state  of  the  facts  as  disclosed  in  the  proof  in  this  case,  that  the  wife  had 
authority  to  take  the  house,  because  she  did  in  fact  take  it,  and  all  along  transacted 
with  the  landlord  by  paying  the  rent,  and  otherwise ;  and  it  is  that  house  she  is  warned 
from,  and  of  which  her  husband  is  desirous  to  retain  possession.  Now  the  position 
the  husband  takes  up  is  this, — "  I  take  the  benefit  of  my  wife's  acting  in  entering  into 
this  contract,  but  while  I  take  that  benefit  both  in  the  original  constitution  of  the 
contract,  and  in  everything  flowing  from  it,  I  will  not  acknowledge  her  acting  in 
putting  an  end  to  the  contract."  But  if  the  wife  is  to  be  assumed  to  have  had  authority 
to  take  the  house,  she  must  also  be  assumed  [4]  to  have  had  authority  to  put  an  end 
to  the  contract,  and  to  receive  warning.  I  therefore  see  no  reason  for  disturbing 
the  interlocutor. 

The  other  Judges  concurred. 

I'he  Court  pronounced  the  following  interlocutor : — "  Eef use  the  desire  of  the 
reclaiming  note :  Adhere  to  the  interlocutor  reclaimed  against ;  Find  additional 
expenses  due ;  and  remit,**  &c. 

John  Murray,  S.S.C.— John  Patten,  W.S.— Agents. 

her  husband  was  aUve  during  part  of  the  proceedings  and  died  without  having  been 
sisted. 

"  The  subjects  in  question  belonged  to  the  respondent,  Mrs.  Moir,  as  her  own 
separate  property,  with  an  express  exclusion  of  the  jus  mariti.  No  objection  was 
stated  in  the  inferior  Court  that  Mrs.  Moir  was  a  married  woman,  and  that  the  con^ 
currence  of  her  husband  or  of  a  curator  ad  litem  was  necessary  to  enable  her  to  proceed 
with  the  action ;  and,  if  such  a  plea  had  been  stated,  it  could  have  been  very  easily 
obviated.  When  the  objection  was  pleaded  for  the  first  time  in  the  process  of  sus- 
pension, the  husband  moved  to  be  sisted  in  the  process,  and  there  are  writings  produced 
under  his  own  hand  stating  that  he  homologated  and  approved  of  the  whole  proceedings 
which  had  been  adopted  by  his  wife ;  but  owing  to  circumstances  purely  accidental, 
arising  from  an  unsuccessful  attempt  to  compromise  the  case,  he  died  before  any 
interlocutor  was  pronounced  sisting  him.  Now,  supposing  the  objection  to  the  want 
of  the  husband's  concurrence  not  to  have  been  too  late,  though  stated  for  the  first  time 
in  the  process  of  suspension,  it  was  competent  to  obviate  it  by  the  husband  sisting 
himself,  and  giving  his  concurrence  as  curator  to  his  wife  in  the  suspension,  and,  even 
if  he  had  refused  to  do  so,  a  curator  ad  litem  might  have  been  competently  appointed. 

"  In  the  case  of  Lyle,  23d  January  1849,  11  D.  404,  a  charge  on  a  decree-arbitral 
was  given  at  the  instance  of  a  married  woman  without  the  concurrence  of  her  husband, 
and  the  husband  having  compeared  in  a  suspension  of  the  charge  and  given  his  con- 
currence, this  was  held  to  remove  any  objection  to  the  proceedings  at  the  instance  of 
the  wife. — See  also  Borthwick,  17th  February  1829,  7  Sh.  420,  and  other  authorities 
cited  in  Lyle's  case.  Here  the  husband  lodged  a  minute  praying  to  be  sisted,  and 
stating  that  he  approved  and  concurred  in  the  whole  proceedings,  though  he  happened 
to  die  before  any  interlocutor  was  pronounced  sisting  him.  So  standing  the  case, 
and  the  husband  being  dead,  it  is  thought  Mrs.  Moir  is  now  entitled  to  pursue  the 
proceedings  adopted  by  her  against  the  suspender  in  her  own  name  without  any 
concurrence." 

*  Ante,  vol.  iii.  p.  43. 
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No.  2,  IV.  Macpherson,  4.     7  Nov.  1865.    2d  Div.^-Lord  Barcaple,  Teind- 

Clerk. 

Beverend  J,  1).  Ejrkwood,  Minister  of  Dunbamey,  Pursuer.— 

Cook-Gifford,  *v 

John  Grant  and  Others,  Heritors,  Defenders. -Clark -Hope. 

Teinds — Valuation. — Held  that  a  decree  of  yaluation  of  teinds  obtained  in  1635 
in  a  process  in  which  the  minister  was  not  a  party,  and  was  not  called,  was  not  an 
effectual  valuation  of  the  teinds,  in  a  question  with  the  minister  of  the  parish,  as  to 
the  allocation  of  his  strpend. 

Proof — ExtractrDecree — Teinds. — The  fact  that  the  minister  of  a  parish  was  not  a 
party  to,  and  was  not  called  in  a  valuation  of  teinds,  inferred  from  the  narrative 
of  the  proceedings  contained  in  the  eztract^decree  of  valuation. 

In  this  process  of  augmentation,  modification,  and  locality,  at  the  instance  of  the 
Reverend  Thomas  D.  mrkwood,  minister  of  Dunbamey,  the  Court  having  modified 
a  stipend,  a  common  agent  was  elected  and  confirmed,  and  appointed  to  prepare  and 
lodge  a  state  of  the  teinds.  He  reported, — **  There  has  been  produced  by  certain  of 
the  heritors  of  the  parish  a  copy  of  an  extract  decreet  of  valuation,  dated  24th  July 
1635.  and  r^gisterea  23d  February  1726,  by  the  Lords  Commissioners  for  Plantation 
of  Kirks  and  Valuation  of  Teinds.  The  valuation  appears  to  apply  to  the  whole  lands 
in  the  parish.  There  have  been  three  processes  of  augmentation  and  locality  since 
the  date  of  said  decreet  of  valuation.  The  first  process  was  commenced  in  the  year 
1734,  the  second  in  1793,  and  the  third  in  1812.  By  interlocutor  dated  10th  February 
1813,  pronounced  in  the  last  of  these  processes,  the  Lords  modify,  decern,  and  ordain 
'  the  constant  stipend  and  provision  of  the  kirk  and  parish  of  Dunbamey  to  have  been 
for  the  last  half  of  the  crop  and  year  of  Ood  1812,  yearly  since  syne  and  in  tyme  coming, 
114  bolls,  &c.  .  .  .  and  that  both  for  stipend  and  furnishing  tne  communion  elements, 
being  the  whole  teinds,  parsonage  and  vicarage,  of  the  parish.'  In  these  circumstances, 
it  appears  to  the  common  agent  that  there  is  now  no  free  teind  in  the  parish  of  Dun- 
bamey, out  of  which  the  augmentation  awarded  to  the  minister  by  the  Court  on  3d 
February  last  can  be  provided.  ** 

The  decree  of  valuation  bore, — "At  Edinburgh  the  24th  day  of  July  1635  years. 
The  which  day  the  Commissioners  for  Plantation  of  Kirks  and  Valuation  of  Teinds 
underwritten  they  are  to  say  John  Archbishop  of  Saint  Andrews  Chancellor  of  Scot- 
land," &c.  "  Anent  the  supplication  given  in  and  presented  to  the  said  Lords  Com- 
missioners be  Sir  John  MoncreifE  of  that  Ilk  Knieht  Barronet,"  &c.,  "  makeand 
mention  that  where  there  was  ane  valuation  led  and  deduced  of  the  haill  lands  in 
stock  and  teind  wt'in  the  said  parochine  upon  ane  specall  agreement  made  and  sub- 
Bcrived  betwixt  the  provost  bailues  and  council  of  the  good  town  of  Edinburgh  titulars 
of  the  teinds  of  the  saids  lands  and  the  said  supplicants  as  heretors  and  liferentors  and 
seeing  it  was  necessar  the  said  agree^^  should  be  ratifyed  and  approven  that  the  valua- 
tion thereof  being  knowen  each  ane  of  the  saids  supplicants  might  be  resolved  what 
couise  to  take  anent  the  payment  of  the  valued  teind  duety  of  their  lands.  Therefore 
humbly  intreating  the  saids  Lords  Commissioners  in  consideration  of  the  premises  to 
ratify  allow  and  approve  the  foresaid  valuation  according  to  the  quantities  therein 
contained  and  interpone  their  au'^tie  thereto  whereby  the  said  agreement  might  stand 
as  [5]  ane  constant  valuation  of  the  haill  lands  wt'in  the  said  paroch  of  stock  and  teind 
joyntly  as  the  said  suppUcation  bears.  Which  being  this  day  read  in  audience  of  the 
aaids  Lords  Commissioners,  and  they  haveing  considered  the  samen  thev  find  and 
declare  the  lands  and  teindls  par'larly  underwritten  lyand  within  the  said  parochine 
of  Dunbamy  pertaining  to  the  persons  rex"ive  after  named  to  be  worth  and  that  the 
samen  may  pay  the  constant  yearly  availl  and  quantity  afterspecifyed,"  &c.  "  The 
quantities  of  victll.  above  written  of  the  qualities  above  specifyed  and  sums  of  money 
above  mentioned  to  stand  continue  and  endure  and  to  be  repute  and  holden  the  just 
trew  and  constant  yearly  worth  and  availl  of  the  forenamed  lands  in  stock  and  teind 
parsonage  and  vicarage  rez"ive  commubus  annis  in  all  time  coming,  Because  Mr. 
James  Aitkenhead  pror.  for  the  said  town  of  Edinburgh  titulars  or  tacksmen  of  the 
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saids  teinds  and  in  their  names  compeared  and  produced  ane  prorie.  subscrived  by 
the  haill  forenamed  persons  heritors  @  written  whereby  they  gave  power  to  ane  pror. 
in  their  names  to  compear  and  consent  to  the  valuations  above  written  and  sicklike 
produced  ane  not  of  the  samen  valuations  subd.  by  the  said  heretors  and  craved  the 
saids  Lords  to  ratify  and  approve  the  samen  Therefore  the  saids  Lords  fand  and  declared, 
decerned  and  ordained  in  manner  forsaid  and  ordains  letters  (if  need  beis)  to  be  direct 
hereupon  in  form  as  effeirs/ 

To  this  report  the  minister  objected, — "  The  decree  of  valuation  is  ex  facie  null 
and  void  in  a  question  with  the  objector.  An  extract  of  the  decree  is  in  process.  It 
purports  to  be  a  decree  of  the  High  Commission,  proceeding  upon  what  is  termed  a 
supplication  at  the  instance  of  the  heritors,  presented  to  the  Court  by  a  party  who 
appears  to  have  acted  both  for  the  town  of  Edinburgh,  the  titulars,  and  for  the  heritors, 
but  without  any  appearance  for  or  citation  of  the  minister  of  the  parish  for  the  time 
being.  No  proof  whatever  appears  to  have  been  led  in  the  process,  and  the  decree 
of  the  Court  proceeded  entirely  upon  a  note  of  the  teinds  of  their  respective  lands, 
subscribed  by  the  several  heritors,  and  produced  in  process  by  the  procurator.  To 
this  note  of  the  teind  the  minister  for  the  time  being  was  no  party.  Nothing  can  be 
founded  upon  the  erroneous  assumption  in  the  interlocutor  of  modification  pronounced 
in  1813,  tnat  the  stipend  thereby  modified  was  the  whole  teind  of  the  parish.  The 
interlocutor  is  not,  and  does  not  profess  to  be,  a  judgment  upon  the  validity  of  the 
pretended  decree  of  valuation,  and  the  statement  contained  in  it  regarding  the  amount 
of  the  teind  is  a  mere  mistake." 

Answers  were  lodged  to  these  objections  for  John  Grant,  Esq.  of  Kilgraston,  Sir 
Thomas  MoncriefFe  of  Moncrieife,  and  Patrick  Small  Reir,  Esq.  of  Kinmonth,  heritors 
of  the  parish,  stating, — ""  It  is  not  proved  that  the  minister  did  not  appear  before  the 
commissioners,  or,  at  all  events,  there  is  no  evidence  that  he  was  not  cited.  The  only 
ground  for  the  statement  that  he  did  not  appear  is,  that  his  name  is  not  mentioned 
in  the  decree  of  valuation  itself ;  but  this  is  not  conclusive,  because  the  decree  does 
not  state  what  parties  (other  than  the  Lords  Commissioners)  were  present,  but  only 
gives  the  names  of  the  parties  at  whose  instance  the  supplication  was  presented.  There 
is  no  proof  that  the  minister  was  not  cited,  and  that  fact  cannot  be  inferred  merely 
from  his  not  appearing,  supposing  his  non-appearance  to  be  proved.  The  decree  of 
valuation  of  1635  is  valid  ana  effectual  by  reason  of  its  repeated  acknowledgment  and 
approbation  in  subsequent  proceedings  in  the  Court  of  Teinds,  to  which  the  respective 
ministers  of  the  pc^rish  for  the  time  were  parties.  There  have  been  three  processes 
of  augmentation  and  locality  since  the  date  of  the  said  decree  of  valuation,  and  in  all 
of  these  it  was  founded  upon,  recognised,  and  acted  on  as  a  full,  final,  and  valid  valua- 
tion of  the  whole  teinds  of  the  parish,  and  has  been  given  effect  to.  The  interlocutor 
pronounced  in  the  latter  of  these  processes,  which  modified  the  stipend  at  its  present 
amount,  declared  that  the  stipend  awarded  [6]  comprised  *  the  whole  teinds,  parsonage 
and  vicarage,  of  the  parish,'  and  the  minister  accepted  of  the  augmentation  then 
granted,  and  received  the  stipend  awarded.  The  decree  was  also  recognised  by  the 
titular,  by  his  being  a  party  to  the  agreement  with  the  heritors,  by  his  drawing  only 
the  amount  at  which  the  teinds  were  valued  in  the  decree,  and  by  his  granting  tacks 
of  the  teinds." 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Having  heard  counsel  for 
the  parties  in  the  question  between  the  minister  and  the  heritors,  and  considered  the 
closed  record,  and  whole  process,  sustains  the  objections  for  the  minister  to  the  report 
of  the  late  common  agent :  Finds  that  the  decree  of  valuation  founded  upon  in  the 
said  report  is  not  an  effectual  valuation  of  the  teinds  of  the  parish  in  a  question  with 
the  minister  as  to  the  allocation  of  his  stipend  :  Of  new  appoints  the  common  agent 
to  prepare  and  lodge  a  state  of  teinds,  in  accordance  with  this  interlocutor,  and  that 
quam  primum ;  Finds  the  respondents,  the  heritors,  liable  to  the  minister  in  the 
expenses  incurred  by  him  in  this  branch  of  the  cause,  &c."* 

*  "  Note. — It  is  not  disputed  that  if  the  minister  was  not  called,  and  did  not 
appear,  that  is  a  good  objection  to  the  valuation.  No  such  question  could  well  be 
raised  after  the  judgment  of  the  Court  in  Stewart  v.  Brown,  13  D.  556,  which  settled 
that  whatever  may  be  the  rule  as  to  sub-valuation,  a  valuation  by  the  High  Com- 
missioners is  invalid  when  the  minister  has  not  been  called. 

"'  The  ground  on  which  the  heritors  seek  to  support  the  valuation  in  the  presmt 
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[71  The  heritoTB  reclaimed,  and  argued  ;->It  is  admitted  that  at  the  date  of  the  decree 
of  ^uation  the  minister  was  a  stipendiary,  and  it  was  not  neceeaary  that  he  should 
be  represented  in  a  valuation.  *  The  decree  of  valuation  founded  on  was  pronounced 
in  1635.  In  1634,  as  appears  from  a  quotation  in  ConneII,t  the  High  Commission 
made  certain  regulations  as  to  who  should  be  called,  and  from  those  it  appears  that  the 
minister  need  not  be  cited,  though  a  different  rule  came  into  practice  after  the  issuing 
of  the  second  commission.  Even  if  it  were  necessary  that  the  minister  should  be 
called,  there  is  no  evidence  here  that  he  was  not. 

Argued  for  the  minister ; — It  is  conclusively  settled  that  the  minister  must  be  a 
party  to  any  valuation  of  teinds,}  and  the  passage  in  Connell  does  not  affect  this  rule. 
The  authority  he  refers  to  is  a  mere  digest  of  a  particular  decision,  taken  from  the  MS. 
of  an  unknown  commentator. 

LoKD  Justice-Clerk. — The  decree  of  valuation  founded  on  by  the  heritors  in  this 
locality  bears  date  1635,  just  two  years  after  the  issuing  of  the  first  commission  of 
teinds  by  Charles  I.  in  1633.  Therefore  it  is  undoubtedly  an  old  decree,  and,  indeed, 
if  it  had  not  been  for  its  date,  there  could  haidly  have  been  any  ground  for  the  argument, 
to  the  effect  that,  assuming  the  minister  was  not  called,  the  valuation  was  good. 

ease  is,  that  the  recorded  extract  decree  which  is  founded  on  by  them  does  not  shew  con- 
clusively that  the  minister  was  not  called,  and  that  in  the  absence  of  conclusive  evidence 
on  this  point,  it  must  be  presumed  that  the  valuation  was  carried  through  regularly  in 
all  respects.  The  Lord  Ordinary  does  not  think  that  the  terms  and  character  of  the 
decree  afford  ground  for  this  argument.  It  is  a  decree  of  the  High  Commissioners 
in  1635,  proceeding  upon  a  *  supplication  *  by  the  whole  heritors  of  the  parish,  which 
13  not  said  to  have  been  directed  against  any  party  whatever,  *  makand  mention  that 
where  there  was  ane  valuation  led  and  adduced  of  the  haill  lands  in  stock  and  teind 
wt'in  the  said  parochine,  upon  ane  speciall  agreement  made  and  subscrived  betwixt 
the  provost,  baillies,  and  council  of  the  good  town  of  Edinburgh,  titulars  of  the  teinds 
of  the  said  lands,  and  the  said  supplicants,  as  heritors  and  liferenters.'  The  *  supplica- 
tion '  prayed  to  have  this  valuation,  the  details  of  which  were  set  forth «  ratified  and 
approved,  which  was  done,  '  because  *  Mr.  James  Aitkenhead,  procurator  for  the 
titulaiB,  and  in  their  names,  compeared,  and  produced  a  procuratory  by  the  heritors, 
vhereby  they  gave  power  to  him  in  their  names  to  compear  and  consent  to  the  valua- 
tion. The  peculiar  and  anomalous  character  of  the  whole  proceeding,  which  appears 
to  have  been  throughout  matter  of  agreement  and  consent  between  the  heritors  and 
the  Utulars,  seems  to  the  Lord  Ordinary  to  be  very  far  from  creating  a  presumption 
that  the  minister  was  cited.  On  the  contrary,  he  thinks  that  the  legal  presumption 
from  the  terms  of  the  extract  decree  is,  that  this  was  not  the  case. 

'The  heritors  further  plead  homologation  by  former  ministers.  The  valuation 
ha  undoubtedly  been  act^  upon,  and  received  effect  in  processes  of  locality.  But 
this  has  occurred  in  other  cases,  where  the  valuation  has  been  afterwards  set  aside 
on  its  being  objected  to.  The  I^rd  Ordinary  does  not  think  that  the  mere  circum- 
MaDce  that  the  valuation  has  not  been  objected  to  by  former  incumbents,  can  be 
bonded  upon  as  homologation  against  the  present  minister.  It  does  not  appear 
that  there  has  been  hitherto  any  occasion  to  raise  a  question  in  regard  to  it,  or  that 
iSat  leg^l  objection  to  which  it  is  subject  had  been  adverted  to. 

*  The  heritors  further  plead  that  the  matter  is  res  judicata,  because  in  the  pro- 
0688  of  modification  and  locality  of  1812,  the  Court  modified  a  stipend  in  victual  and 
money,  '  being  the  whole  teinds,  parsonage  and  vicarage,  of  the  parish.'  But  in  that 
process  the  parties  had  no  occasion  to  join  issue  as  to  the  vaUaity  of  the  valuation, 
or  whether  there  were  still  free  teinds  remaining  after  allocating  the  stipend  then 
modified.  In  these  circumstances,  the  Lord  Ordinary  does  not  think  that  there  was 
neh  a  judgment  on  the  point  as  can  constitute  res  judicata  in  the  present  question, 
viUi  reference  to  the  augmentation  now  awarded. "^ 

*  Smith  V.  McNeil,  5  Pat.  App.  244. 

t  MS.  in  Advocate's  Library,  printed  in  the  appendix  to  Connell,  vol.  ii.  p.  90.  The 
viginal  bears, — **  The  Lo/  ffinds  no  necessitie  to  sumond  the  minr.  to  ane  valuation 
or  approbation  except  he  be  titular  or  taxman  betwixt  the  minr.  of  Lenethie  (or  Lend- 
thie)  and  heirs,  yrof." 

t  Simpson  v.  Skene,  June  20,  1837,  15  S.  1163 ;  Stewart  v.  Brown,  January  31, 
1851, 13  D.  556. 
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But  we  must  first  of  all  determine,  as  matter  of  fact,  whether  the  minister  was 
or  was  not  called.    It  is  said  that  the  extract  decree  does  not  prove  that  he  was  not 
called.    It  appears  to  me  that  the  extract  gives  as  strong  evidence  of  the  negative  of 
that  proposition  as  it  can  possibly  admit  of ;  because  any  one  familiar  with  the  frame 
of  such  extracts  in  former  days  must  be  aware  that  they  contained  a  narrative  of  the 
whole  proceedings  in  Court,  and  accordingly  I  think  this  extract  clearly  establishes, 
that  the  process  of  valuation  commenced  with  a  petition,  in  which  it  was  stated  that 
the  titular  and  heritors  of  the  parish  had  come  to  an  agreement  as  to  the  valuation 
at  which  the  teinds  were  to  be  taken.    The  petition  then  went  on  to  pray  that  the 
commissoners,  on  consideration  of  that  statement,  would  ratify  the  valuation  so  made ; 
and  I  think  we  must  assume  that  this  was  the  whole  prayer  of  the  petition^    It  further 
appears  that  there  was  only  one  deliverance  of  the  commissioners,  because  no  other 
than  this  one  appears  in  the  extract,  and  if  there  had  been  more,  they  would  have  all 
appeared  there.*   It  is  plain,  therefore,  that  there  was  no  order  appointing  service  of  the 
petition,  and  no  evidence  that  any  one  was  cited  and  had  failed  to  appear.    On  the 
contrary,  all  that  the  extract  shews  is,  that  the  first  time  the  petition  came  before  the  com- 
missioners there  appeared  James  Aitkenhead,  procurator,  and  produced  the  agreement 
entered  into  between  the  titular  and  heritors  ;  and  so  this  one  appearance  by  Aitken- 
head, as  representing  the  titular  and  heritors,  was  the  foundation  of  the  decree  of 
valuation.    No  one  can  doubt  that,  so  far  as  these  parties  were  concerned,  the  decree 
was  binding  on  them  as  matter  of  contract.    But  the  question  is,  whether  it  was 
binding  on  the  minister.    On  the  face  of  the  decree  I  think  we  must  take  it  that  he 
was  not  a  party  to  the  process,  and  that  all  these  proc^ings  were  taken,  and  the 
decree  obtained,  behind  his  back.    That  being  so,  is  it  possible  to  deny  effect  to  the 
objection  now  stated  to  the  decree  1    There  is  a  series  of  authorities  in  support  of  the 
objection,  beginning  with  a  case  in  1671,  followed  by  the  authority  of  one  of  our  insti- 
tutional writers— I  mean  Sir  George  Mackenrie—who  is  clear  to  the  effect  that  the 
minister  must  be  called.    And  if  a  different  practice  ever  prevailed,  it  was  totally 
unknown  to  Sir  George  Mackenzie.     If  the  case  of  Purveshaugh*  first  innovated 
upon  the  practice,  it  is  inconceivable  that  Sir  George  (who  began  practice  as  an  advocate 
in  1661)  should  not  [8]  have  been  aware  that  that  was  the  effect  of  a  judgment  pro- 
nounced in  1671.t    But  what  is  the  authority  for  sa3dng  that  the  practice  prevailed, 
under  the  first  commission,  of  dispensing  with  the  appearance  of  the  minister  in  a 
process  of  valuation  1    Upon  this  matter  an  inquiry  was  made  in  one  of  the  cases 
cited,  and  the  result  was  to  negative  the  alleged  practice.    But  there  is  a  passage 
quoted  from  a  MS.  cited  in  the  appendix  to  Sir  John  Gonnell's  work,  which  is  said  to 
be  evidence  that  in  the  year  1634,  being  one  year  prior  to  the  date  of  this  decree  of 
valuation,  the  High  Commission  fixed  by  decision  that  it  is  not  necessary  to  call  the 
minister.     I  think  there  is  reason  for  being  extremely  cautious  in  admitting  the 
authority  of  that  supposed  decision.    In  the  first  place,  the  passage  as  printed  is 
plainly  worthless,  for  it  contains  various  misprints.    But  then,  when  examined,  we 
find  it  to  be  a  decision  in  a  process  between  a  minister  and  heritors.     In  what  kind  of 
process  we  are  not  told  ;  and  what  is  more  remarkable,  the  name  of  the  parish,  as  far 
as  it  can  be  read,  is  not  the  name  of  any  parish  in  Scotland.    These  are  awkward 
circumstances  connected  with  this  case  as  an  authority.    But  when  we  consider, 
further  that  the  MS.  referred  to  is  not  one  of  which  any  distinct  account  can  be  given, 
and  as  nothing  but  the  old  handwriting  can  be  urged  in  its  favour,  I  am  very  loatli 
to  admit  the  authority  of  this  extract  even  as  a  judgment  of  the  Commissioners  of 
Teinds.    But,  even  supposing  it  were  a  judgment,  are  we  to  take  it  for  granted  that 
it  was  intended  to  lay  down  a  general  rule  binding  in  all  cases  ?    If  that  were  so,  we 
should  expect  that  in  the  decisions  after  1634  there  would  be  no  example  of  a  minister 
being  called  in  a  process  of  valuation.    Now  that  is  clearly  not  the  case. 

I  therefore  think  that  the  extract  from  the  MS.  in  question  cannot  be  received 
as  any  authority  in  this  matter,  more  especially  looking  to  the  fact  that  the  almost 
contemporary  authority  of  Sir  George  Mackenzie  is  the  other  way. 

Therefore,  on  the  whole  matter,  I  think  we  must  follow  the  judgments  pronouncecl 
in  the  previous  cases  of  Stewart  v.  Brown,  and  Skene  v.  Simpson,  and  adhere  to  the 
interlocutor. 

Lords  Cowan  and  Benholme  concurred. 

*  1st  Feb.  1671,  Forbes  on  Tithes,  p.  399.  t  Mackenzie,  Inst.  ii.  10. 
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Lord  Neavbs. — I  am  of  the  same  opinion.  This  is  an  important  question,  but 
the  interlocutor  proposed  to  be  pronounced  seems  to  me  to  rest  upon  clear  and  solid 
grounds. 

It  is  a  general  rule  of  process  that  all  parties  interested,  all  who  are  to  be  affected 
by  a  decree  to  be  pronounced,  shall  be  made  parties  to  the  process.  There  is  a  special 
rule  applicable  to  processes  of  valuation  and  approbation,  that  before  the  final  judgment 
which  is  to  alEect  the  interests  of  the  church  in  the  fund  of  teinds,  the  minister  shall 
be  made  a  party  in  one  way  or  other  to  the  process,  otherwise  a  fund  upon  which  he 
is  entitled  to  come  for  augmentation  might  be  destroyed  behind  his  back. 

The  single  and  not  well  authenticated  extract  misquoted  in  Gonnell,  is  the  only 
authority  appealed  to  as  shewing  the  existence  at  any  time  of  a  different  rule.  But  if 
the  deEverance  there  indicated  was  meant  as  a  general  enactment,  I  doubt  if  the  com- 
misBioners  had  power  to  make  it.  They  were  bound  by  their  commission  to  have 
before  them  all  who  were  interested  in  the  valuation,  and  if  the  general  principle  of 
law  holds  that  the  minister  is  interested,  the  commissioners  could  no  more  dispense 
irith  his  being  called,  than  thev  could  dispense  with  the  titular  being  called.  I  can 
understand  that  in  the  particular  process  before  them  they  might  allow  the  parties, 
if  they  chose,  to  regulate  their  rights  mter  se,  but  I  cannot  consider  that  the 
commissioners  should  proceed  to  a  valuation  binding  on  the  minister  in  his 
absence. 

I  therefore  agree  that  this  is  not  a  valuation  which  can  affect  the  interests  of  the 
minister  of  Dunbamey. 

His  interlocutor  was  pronounced  : — "  Adhere  to  the  interlocutor  reclaimed  against : 
YvdA  additional  expenses  due  to  the  minister ;  appoint  an  account  thereof,"  &c. 
George  Cotton,  S.S.O.— Hope  &  Mackay,  W.S.— Agents. 

[Commented  upon,  Jamieson  v.  Little,  1867,  6  M.  914 ;  Ministers  of  Old  Machar 
f.  Heritors,  1868,  6  M.  504;  Minister  of  Islay  r.  Heritors,  1868,  6  M.  1074;  Held  over- 
nled.  Hay  v.  Minister  of  Peebles,  1886,  13  B.  585.] 


No.  3.  IV.  Macpheeson,  9.     9  Nov.  1865.     1st  Div.— Sheriff  of  Perth- 

shire, C. 

TEiE  Rev.  A,  S.  Robertson  and  O'Jheus  (Trustees  and  Managers  of  the  Wocdside 

Institution),  Pursuers  and  'Respondents, —Patton—Gifford. 
James  Kieliab,  Defender  and  Advocator. —Lord-Arfr.  Mancreiff—F.  W.  Clark. 

Parish — Schoolmaster, — ^The  appointment  of  a  teacher  by  the  trustees  of  a  private 
school  was  certain  for  one  year,  and  to  be  on  a  more  permanent  footing  if  after  the 
trial  both  parties  were  pleased ;  but  on  the  understanding  that  both  parties  were 
to  be  equally  free — if  the  teacher  was  to  be  at  liberty  to  dissolve  the  engagement 
on  specified  notice,  the  managers  were  to  have  the  same  liberty.  The  teacher  con- 
tinued for  thirteen  years  without  any  other  agreement  having  been  entered  into. 
Hdd  that  the  teacher,  holding  office  on  the  above  terms,  was  at  the  end  of  each 
year  removeable  by  the  trustees  at  their  pleasure. 

In  September  1845  the  kirk-session  of  the  Free  Church  congregation  at  Cupar- 
Angus,  who  were  then  the  trustees  of  a  private  educational  institution,  known  as 
the  '  Woodside  Institution,"  appointed  Mr.  James  Kiellar  to  be  the  teacher  therein. 

The  appointment  was  made  by  a  letter  written  by  Mr.  Clark,  one  of  the  trustees, 
to  Mr.  Kidlar,  containing  the  following  passage : — "  In  regard  to  the  period  of  ap- 
pointiiient,  the  kirk-session's  rule  is  to  make  it  certain  for  one  vear,  and  to  put  it  on 
*  more  permanent  footing  if  after  that  trial  both  parties  are  pleased ;  on  the  under- 
^andin^,  however,  that  iK^th  parties,  managers  (elders)  and  teacher,  are  to  be  equally 
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free — ^if  the  teacher  is  to  be  at  Uberty  to  dissolve  the  engagement  on  specified  notice, 
the  managers  are  to  have  the  same  Uberty." 

Mr.  Kiellar  accepted  the  office,  and  held  it  until  June  1859,  when  he  was  dismissed 
by  the  kirk-session  of  Burreltown,  to  whom  the  management  and  trusteeship  of  the 
institution  had  been  transferred.  The  trustees,  on  dismissing  Mr.  Kiellar,  did  not 
allege  any  fault  or  incapacity  on  his  part. 

Mr.  Kiellar  having  disputed  the  trustees*  right  to  dismiss  him,  they  raised  an  action 
in  the  Sherifif-court  of  Perthshire,  concluding  for  his  removal  from  the  school  premises 
at  Martinmas  1859.  Mr.  Kiellar  defended  the  action,  maintaining  that  he  had  a 
permanent  appointment,  from  which  he  was  not  removeable  except  on  the  grounds 
of  fault  or  incapacity.  A  proof  was  allowed,  but  the  defender  failed  to  shew  that  he 
held  the  office  on  any  other  terms  than  those  contained  in  Mr.  Clark's  letter  of  Sep- 
tember 1845. 

The  Sheriff-substitute  (Barclay),  on  6th  October  1863,  pronounced  the  following 
interlocutor : — **  Finds,  first,  that  it  has  not  been  shewn  by  the  feu-charter  or  deed  of 
constitution,  or  any  other  deed  of  foundation  of  the  Woodside  Institution,  that  the 
defender,  as  teacher  thereof,  held  or  now  holds  his  office  ad  vitam  aut  culpam  :  Second, 
Finds  it  has  not  been  shewn  or  proved  by  the  laws  of  the  Free  Church  of  Scotland, 
with  which  said  institute  is  incorporated  or  attached,  that  teachers  in  connection  with 
that  church  hold  their  offices  under  such  tenure  :  Third,  That  it  has  not  been  shewn 
or  proved  that  the  defender,  when  originally  chosen  or  appointed  to  the  office  of  teacher 
in  the  said  institution,  was  chosen  under  such  tenure  of  office,  or  that  since  his  ap- 
pointment such  condition  of  tenure  has  been  conferred  on  him ;  but  finds  that  he  was 
originally  engaged  for  one  year  certain,  and  which,  thereafter,  was  annually  renewed 
by  tacit  relocation :  Fourth,  That  the  defender  has  been  duly  and  regularly  dismissed 
by  the  trustees  and  managers  of  the  Woodside  Institution  from  the  situation  of  teacher 
thereof :  Therefore  decerns  removing  from  the  premises  possessed  by  the  defender  in 
virtue  of  his  said  office,  in  terms  of  the  conclusion  of  the  action,  on  a  charge  of  six 
days  ;  but  superseding  execution  until  the  term  of  Martinmas  next  (11th  November)." 

The  Sheriff  (E.  S.  Gordon)  on  appeal  adhered. 

[10]  The  defender  advocated,  and  the  case  came  before  the  First  Division. 

The  Court  pronounced  the  following"  interlocutor  : — "  Advocate  the  cause  :  Recal 
the  interlocutor  complained  of  :  Find,  in  point  of  fact — 1st,  That  the  school  at  Wood- 
side,  known  as  the  Woodside  Institution,  is  a  private  institution,  founded  by  Mr.  Ross 
of  Woodside,  who  committed  the  management  thereof  to  trustees  and  managers  now 
represented  by  the  respondents,  and  placed  the  school  in  connection  with  the  Free 
Church  of  Scotland ;  2d,  That  it  has  not  been  instructed,  and  has  not  been  pleaded 
at  the  bar,  on  the  part  of  the  advocator,  that,  by  any  charter  or  deed  of  foundation 
of  the  said  school,  the  advocator,  as  teacher  thereof,  held  his  office  ad  vitam  aut  culpam, 
or  otherwise  than  as  removeable  at  the  pleasure  of  the  trustees  and  managers ;  3d, 
That  the  advocator  was  appointed  to  the  office  of  teacher  in  the  said  institution  in 
1845  for  the  period  of  one  year  definitely,  any  further  engagement  being  left  for 
future  arrangement,  the  terms  of  his  appointment  being  contained  in  the  letter  of 
Mr.  David  Clark,  dated  19th  September  1845,  which  is  referred  to  by  the  advocator 
in  the  fourth,  fifth,  and  sixth  articles  of  his  statement  of  facts ;  4th,  That  the  advo- 
cator has  failed  to  instruct  that  he  ever  was  appointed  to  the  said  office  of  teacher  ad 
vitam  aut  culpam,  or  for  any  definite  period  beyond  a  year ;  5th,  That  the  advocator 
accepted  the  said  appointment,  and  subject  to  the  terms  and  conditions  aforesaid  ; 
6th,  That  the  advocator  was,  in  June  1859,  dismissed  by  the  trustees  and  managers 
of  the  said  school  from  the  office  of  teacher  thereof,  and  the  dismissal  was  forthwith 
intimated  to  him,  and  this  action  has  been  brought  for  removal  of  the  advocator  frona 
the  premises  which  he  possessed  as  teacher  :  Find,  in  point  of  law,  that  the  advocator, 
holding  the  office  of  teacher  in  the  said  school  on  the  footing  and  subject  to  the  terms 
and  conditions  aforesaid,  was,  at  the  end  of  each  year,  removeable  by  the  trustees  and 
managers  of  the  institution  at  their  pleasure :  Find  that  no  sufficient  objection  to 
the  competency  or  regularity  of  the  procedure  of  the  trustees  and  managers  in  dis- 
missing the  advocator  as  aforesaid  has  been  instructed  :  Therefore  find  that  the  advo- 
cator was  competently  and  duly  dismissed  from  the  said  office  of  teacher,  and  there- 
upon ceased  to  be  entitled  to  possess  the  premises  from  which  the  respondents  no^ 
seek  to  remove  him :  Decern  in  the  removing  in  terms  of  the  conclusions  of  the  actiori 
on  a  charge  of  six  days  :  Find  the  advocator  liable  to  the  respondents  in  expenses  ixx 
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the  SheriflF-court  on  the  highest  scale,  but  subject  to  modification ;  and  find  the 
adrocator  liable  to  the  respondents  in  expenses  in  the  process  of  advocation ;  allow 
accounts  of  the  said  expenses  to  be  lodged,  and  remit  the  same,*"  &c. 

Dalmahoy,  Wood,  &  Cowan,  W.S.— Lindbay  &  Patkrson,  W.S.— Agents. 


Na  4.  IV.  Macpherson,  10.    9  Nov.  1865.    2d  Div.—Lord  Kinloch,  I. 

His  Grace  thk  Duke  of  Portiand,  SuBi)ender.— Pa/f(m— JWoTjro. 

WiLixiM  Bahcd  and  Company,  Respondenla.— &'oZ.-(?en.  Ycmng—Gifford'-Hope, 

James  Anderson  (Trustee  for  Ci-editors  of  lAncasier  and  Freeland), 

Compearer.  —Gordon— LaTfunid. 

Lease — Condition  as  to  subletting  or  assigning — Mineral  Lease. — ^By  a  lease  a  mineral 
field  was  let  to  tenants  "  and  their  heirs  and  successors,  or  to  their  assignees  and 
subtenants,  but  under  this  condition  always,  that  if  the  tenants  shall  desire  to 
assign  this  lease,  or  to  subset  the  premises  hereby  let,  the  assignation  or  the  subtack 
shall  be,  and  shall  only  be,  with  the  written  consent  of  the  pro-{ll]-prietor  or  his 
successor."  Held  that  the  landlord  was  entitled  to  withhold  his  consent  without 
assigning  any  reason,  or  having  any  reason  assigned  by  him  subjected  to  the  review 
or  control  of  the  Court. 

Observations  on  the  case  of  Wight  v.  Earl  of  Hopotoun,  Feb.  9,  1855,  17  D.  364. 

Question,  Whether  a  mineral  lease  for  thirty  years  is  sua  natura  assignable  ? 

By  contract  of  lease  entered  into  in  1852  the  Duke  of  Portland  let  a  mineral  field 
to  **  William  Lancaster  and  James  Thomas  Cookney,  and  their  heirs  and  successors, 
or  to  their  assignees  and  subtenants,  but  under  this  condition  always,  that  if  the 
tenants  shall  desire  to  assign  this  lease,  or  to  subset  the  premises  hereby  let,  the  as- 
signation or  the  subtack  shall  be,  and  shall  only  be,  with  the  written  consent  of  the 
proprietor  or  his  successors ;  and  the  tenants  herein,  and  their  heirs  and  successors, 
shall,  notwithstanding  of  any  assignation  or  subtack,  continue  bound  along  with  the 
assignees  or  subtenants,  for  the  rent  or  royalties,  and  for  implement  of  the  whole 
stipulations  of  this  lease." 

The  lease  waa  to  endure  for  thirty  years  ;  but  it  contained  a  declaration  that  the 
tenant  should  **  have  full  power,  at  the  end  of  the  fifth,  tenth,  fifteenth,  twentieth,  and 
twenty-fifth  years  from  the  term  of  entry  under  this  lease,  to  renounce  this  lease,  they, 
the  said  lessees,  always  giving  due  premonition  by  letter  of  such  intention  to  the  pro- 
prietor, or  to  his  factor  or  known  agent  for  the  time,  at  least  six  kalendar  months 
preceding  the  term  at  which  they  wish  to  quit  possession." 

In  1857  the  lease  was  assigned,  with  consent  of  the  landlord,  to  William  Lancaster 
and  Alexander  Bankier  Freeland,  who  also  carried  on  the  Portland  Iron  Works.  In 
1859  Lancaster  and  Freeland's  affairs  became  embarrassed,  and  their  whole  estate, 
including  their  right  under  the  lease,  was  conveyed  to  James  Anderson,  as  trustee  for 
behoof  of  their  creditors. 

Anderson  continued  to  carry  on  the  works  for  some  years ;  but  in  the  spring  of 
1864  he  advertised  the  Portland  Iron  Works,  with  the  whole  leases,  plant,  &c.,  including 
the  lease  in  question,  for  sale.  Messrs.  William  Baird  and  Companv,  under  the  firm 
of  the  Eglinton  Iron  Company,  became  the  purchasers,  and  the  purchase  was,  on  1 5th 
April  1864,  intimated  to  Mr.  Melville,  W.S.,  the  Duke  of  Portland's  commissioner. 
On  20th  May  Mr.  Melville  wrote  the  respondents'  agent :— "  Dear  Sir, — I  was  favoured 
with  your  letter  of  the  15th  ultimo,  but  not  having  had  instructions  from  the  Duke 
of  Portland,  and  thinking  I  should  see  the  conveyance  taken  by  the  Messrs.  Baird, 
before  asking  His  Grace's  orders,  I  ¥rill  thank  you  to  send  it  to  me  that  I  may  report 
apcMi  it.  You  will  of  course  understand  the  Duke  has  not  yet  recognised  Messrs. 
mird  as  subtenants  :  and  I  daresay  you  know  he  is  to  require  conditions. — I  remain," 
&c    And  again  on  27th  May  he  wrote : — "  Dear  Sir, — I  had  the  pleasure  to  receive 
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your  letter  of  the  24th  inBtant,  and  I  think  it  right  to  let  you  know,  that  while  the 
Duke  of  Portland  will  be  pleased  to  get  the  Messrs.  Baird  as  subtenants  of  the  minerals 
in  the  lands  of  Barleith  and  others,  he  can  give  his  consent  to  their  reception  as  sub- 
tenants or  assignees  on  the  condition  only  of  receiving  from  them  an  obligation  to  ship 
at  Troon  all  the  iron  they  may  make  at  the  Portland  Works.  I  remain,"  &c.  Not 
anticipating  any  objections  to  their  becoming  tenants,  the  Eglinton  Iron  Company, 
on  18th  April,  had  entered  into  possession  of  the  whole  subjects  required  by  them, 
and  in  particular  of  the  mineral  field  conveyed  by  the  lease.  They  placed  their  own 
managers  in  possession,  and  one  of  their  partners  went  to  reside  at  Grookedholme 
House,  let  by  the  lease  in  question. 

The  Duke  of  Portland  thereafter  presented  a  note  of  suspension  and  interdict 
against  Messrs.  William  Baird  and  Company,  praying  the  Court  to  interdict  them  from 
working  or  carrying  away  the  coals,  &c.,  let  by  the  lease  in  question,  and  also  from 
using  a  branch  railway  also  let  by  the  lease  in  question. 

[12]  Mr.  Anderson  appeared,  and  had  himself  sisted  as  a  respondent.  The  Lord 
Ordinary  on  the  bills  passed  the  note,  but  refused  the  interdict. 

A  record  was  then  made  up  and  closed. 

The  complainer  averred,  that  since  the  date  of  the  assignation  to  them,  "  Freeland 
and  Lancaster  have  continued  tenants  under  the  said  lease.  The  complainer,  how- 
ever, is  informed  and  avers  that  recently  (i.e.  in  spring  or  summer  1864)  they,  or  a 
trustee  acting  under  a  trust-disposition  granted  by  them,  have  assigned,  or  at  least 
agreed  to  assign,  the  said  lease  to  the  respondents  William  Baird  and  Company,  under 
the  denomination  employed  by  them  of  the  EgUnton  Iron  Company,  or  otherwise ; 
but  the  complainer  has  refused,  and  will  withhold  his  consent  to  the  assignation 
granted,  or  to  be  granted,  to  the  said  respondents,  and  has  intimated  to  their  known 
agent  that  he  will  not  receive  them  as  tenants  under  the  lease.  The  complainer  has 
not  received  intimation  of  any  assignation ;  but,  nevertheless,  the  said  respondents 
have  entered  upon  the  subjects  let  as  aforesaid." 

The  respondents  averred ; — "  (Stat.  14)  The  Portland  Iron  Works  are  held  feu, 
and  the  right  of  property  therein  is  entirely  independent  of  the  lease  in  question.  No 
portion  of  the  ironstone  smelted  in  the  Portland  furnaces  is  obtained  from  the  com- 
plainer *s  mines  or  from  the  mineral  field  embraced  in  the  lease  granted  by  the  com- 
plainer as  aforesaid,  as  no  ironstone  has  been  found  or  worked  by  the  respondents  in 
the  mineral  field  in  question,  and  only  a  portion  of  the  coal  used  in  the  said  Portland 
Iron  Works  is  from  the  complainer's  collieries.  If  the  conditions  sought  to  be  imposed 
were  complied  with,  the  Portland  Iron  Works  would  be  rendered  practically  valueless. 
The  iron  made  there  is  chiefly  in  demand  in*  the  home  market,  in  Scotland,  and  in  the 
north  of  England ;  whereas  there  is  no  market  to  which  the  whole  produce  of  these 
works  could  De  shipped  from  Troon,  except  at  a  great  sacrifice.  (Stat.  16)  The  con- 
dition on  which  alone  the  complainer  has  intimated  his  readiness  to  accept  the  respon- 
dents, the  Eglinton  Iron  Company,  as  successors  or  as  assignees  or  subtenants  in  the 
lease  in  question,  viz.  *  on  receiving  from  them  an  oUigation  to  ship  at  Troon  all  the 
iron  they  may  make  at  the  Portland  Works,'  is  arbitrary  and  oppressive.  The  said 
condition  has  not  for  its  object  the  protection  of  any  legitimate  mterest  of  the  com- 
plainer as  landlord  of  the  subjects  referred  to ;  nor  has  it  any  connection  whatever 
with  the  lease  in  question.  No  objection  has  been  stated,  and  none  exists,  to  the  re- 
spondents as  tenants;  and  the  condition  in  question,  if  sanctioned,  would  destroy 
the  lease,  and  defeat  altogether  the  tenants'  rights  of  assigning  the  same." 

The  complainer  pleaded; — The  proprietor  not  having  given  his  written  consent 
to  any  assignation  in  favour  of  the  respondents,  they  have  no  title  of  possession  of  the 
subjects  embraced  by  the  lease. 

The  respondents  pleaded; — (3)  The  condition  sought  to  be  imposed  on  the 
respondents,  as  assignees  to  the  lease  in  question,  is  ultra  vires  of  the  complainer,  in 
respect  that  it  has  no  relation  to  the  subject-matter  of  the  lease.  (4)  The  condition 
in  question  being  unreasonable,  arbitrary,  and  incapable  of  fulfilment,  is  illegal,  and 
cannot  be  made  a  condition  of  receiving  the  respondents  as  assignees  in  the  lease.  (5) 
The  landlord  is  not  entitled,  by  arbitrarily  withholding  his  consent,  or  by  arbitrarily 
imposing  an  unreasonable  or  illegal  condition,  to  defeat  the  tenants'  right  to  assign. 
(7)  Separatim,  the  complainer  having  admittedly  no  personal  objection  to  the  re- 
spondents as  subtenants  or  assignees,  and  having  attached  no  valid  and  competent  or 
reasonable  condition  to  their  oc^jupancy  of  the  subjects,  is  bound  to  recognise  them 
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as  assignees  under  the  lease.  (8)  There  being,  from  the  naturejof  the  subject,  and 
from  the  character  and  duration  of  the  lease,  no  ddectus  perscnce,  the  complainer  has 
no  right  to  reject  the  respondents  because  they  will  not  accede  to  the  imposition  of 
conditions  arbitrary  [13]  and  unreasonable  in  themselves,  and  in  no  way  connected 
with  the  lease  in  Question,  or  the  subjects  let. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that,  according  to 
the  sound  legal  construction  of  the  deed  of  lease  in  question,  the  consent  of  the  land- 
lord is  a  necessary  condition  precedent  to  any  assignation  of  the  lease  taking  eflfect ; 
and  that  the  landlord  is  entitled  to  give  or  withhold  such  consent  at  pleasure,  and 
without  assigning  reasons,  or  having  any  reason  of  refusal  subjected  to  the  review  or 
control  of  the  Court :  Finds  that  the  complainer,  the  Duke  of  Portland,  could  com- 
pet^dy  apply  for  interdict,  in  order  thereby  to  prevent  the  respondents,  Messrs. 
William  Baird  and  Company,  as  parties  who  had  not  obtained  his  consent  to  the  alleged 
asBignation  in  their  favour,  from  occupying  or  possessing  the  subjects  as  tenants  therein : 
And  appoints  the  cause  to  be  enrolled,  in  order  to  the  application  of  these  findings."  * 

*  "  XoTE. — ^The  Lord  Ordinary  has  merely  issued  findings,  and  not  embodied  these 
in  an  actual  interdict,  for  the  purpose  of  not  disturbing  the  existing  state  of  possession, 
till  the  respondents  shall  have  nad  an  opportunity  of  obtaining  the  opinion  of  the  Court. 

*  By  the  lease  of  the  mineral  field  in  question,  the  field  is  let  *  to  the  said  William 
Lancaster  and  James  Thomas  Cockney,  and  their  heirs  and  successors,  or  to  their  as- 
sign's and  subtenants,  but  under  this  condition  always,  that  if  the  tenants  shall  desire 
to  assign  this  lease,  or  to  subset  the  premises  hereby  let,  the  assignation  or  the  subtack 
shall  be,  and  shall  only  be,  with  the  written  consent  of  the  propnetor  or  his  successors  ; 
and  the  tenants  herein,  and  their  heirs  and  successors,  shall,  notwithstanding  of  any 
aasgnation  or  subtack,  continue  bound,  along  with  the  assignees  or  subtenants,  for 
the  rent  or  royalties,  and  for  implement  of  the  whole  stipulations  of  this  lease.' 

"  Such  was  the  contract  which  the  proprietor  of  the  subjects,  in  the  undoubted 
exercise  of  his  right  of  proprietorship,  made  with  the  original  tenants.  And  this  con- 
tract, like  every  other  lawful  contract,  the  Court  is  bound  to  enforce,  according  to 
its  true  construction  and  meaning. 

"  As  to  this  the  Lord  Ordinary  can  entertain  no  doubt  whatever.  The  words  are 
express  and  unambiguous.  The  tenants  are  entitled  to  assign  *  with  the  written  con- 
sent of  the  proprietor,'  and  not  otherwise.  If  this  mean  anything  at  all,  it  means  that 
without  such  consent  there  shall  be  no  valid  assignation.  The  consent  of  the  landlord  is 
made  a  condition  precedent.  There  was  a  good  deal  of  verbal  criticism  presented  to  the 
Lord  Ordinary  on  the  clause.  But  in  a  contract  bonas  fidei  like  this,  a  mere  variance 
in  phraseology  is  comparatively  immaterial,  if  the  meaning  be  undoubted.  It  was  sup- 
posed that  the  case  would  have  been  stronger  in  favour  of  the  landlord,  if  the  lease  had 
been  one  '  excluding  assignees  without  the  landlord's  consent. '  The  Lord  Ordinary  con- 
siders the  lease  to  have  exactly  the  same  meaning  as  if  these  words  had  been  employed. 

*"  The  Lord  Ordinary  has  an  equally  clear  opinion,  that  where  a  lease,  as  here,  de- 
clares, unquaUfiedly,  that  the  vaHaity  of  an  assignation  shall  depend  on  the  landlord's 
eoosent,  the  landlord  is  entitled  to  give  or  withhold  such  consent  at  pleasure,  without 
assigning  any  reason,  or  subjecting  the  reason  he  may  have  to  the  review  or  control 
of  the  Court.  The  Lord  Ordinary  cannot  otherwise  interpret  a  contract  which  makes 
the  landlord's  consent  necessary,  absolutely  and  without  qualification.  To  say  that 
Ug  refusal  to  consent  shall  only  be  given  effect  to  where  such  refusal  is  reasonable,  is 
amply  to  make  a  different  contract  from  that  which  the  parties  made.  To  say  that 
his  consent  is  to  be  dispensed  with  where  he  cannot  assign  a  good  reason  for  refusing 
it.  is  simply  to  do  away,  to  a  greater  or  less  extent,  with  the  necessity  of  consent,  ab- 
solutely required  by  the  contract,  in  every  case  whatever.  To  propose  that  the  Court 
should  judge  of  the  reasonableness,  and  therefore  efficaciousness,  of  the  landlord's 
refusal  to  consent,  is  to  substitute  the  consent  of  some  one  else  in  room  of  that  consent 
by  the  landlord  which  the  lease  expressly  requires.  There  may  be  many  good  reasons 
for  such  a  refusal,  not  capable  of  being  statwl,  or  which  it  would  not  be  expedient  to 
eomfjel  anyone  to  state.  There  may  not  only  be  reasons  to  which  only  a  person  of 
skill  in  such  matters  is  sensible  ;  there  may  be  [14]  also  reasons  of  which  none  but  the 
landlord  himself  is  quaUfied  to  judge.  In  the  matter  of  his  own  interests,  which  he 
intended  to  promote  by  the  stipulation,  the  landlord  is  to  be  presumed  to  be  the  best 
judge  of  all.    It  was  said,  indeed,  that  the  clause  might  be  so  construed  as  to  give  the 
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[14]  The  respondents  reclaimed,  and  argued , — The  lease  is  a  thirty  years'  lease, 
and  is  in  its  nature  assignable.    But  it  is  granted  to  heirs  and  suc-[16l-ce6sor8,  or  to 

landlord  a  certain  measure  of  discretion,  and  only  make  him  subject  to  control  when 
it  was  made  apparent  that  he  was  not  fairly  exercising  his  option.  But  whether  the 
landlord's  discretion  was  fairly  exercised  or  not,  would  in  many  cases  be  a  very  diffi- 
cult, and  itself  a  discretionary  question.  To  place  that  question  within  the  control 
of  the  Court,  would  often  be  merely  substituting  the  discretion  of  the  Court  for  the 
discretion  of  the  landlord.  It  appears  to  the  Lord  Ordinary  that  nothing  in  the  ad- 
ministration of  justice  is  calculated  to  be  more  unsatisfactory  than  a  review  by  the 
Court  of  the  reasonableness  of  the  landlord's  refusal  to  consent  to  an  assignation.  Any 
judgment  to  be  pronounced  would  not  be  a  judgment  on  mere  matter  of  law,  but  on 
agriculture, — on  mineral  property, — on  general  policy.  The  Lord  Ordinary  cannot 
conceive  any  judgment  by  the  Court  less  calculated  to  command  that  confidence  which 
is  essential  to  the  right  discharge  of  its  functions. 

"  The  law  on  this  subject  appears  to  the  Lord  Ordinary  to  have  been  settled  in  con- 
formity with  what  he  considers  sound  principle.  It  was  not,  indeed,  always  so  fixed. 
To  use  the  words  of  a  valuable  commentary  (Bell's  Comm.  ii.  78) : — *  It  was  at  one 
time  laid  down  that  in  such  a  case  the  landlord  was  not  entitled  arbitrarily,  or  out  of 
mere  caprice,  to  withhold  his  consent.  And  this  doctrine,  delivered  in  a  book  of 
authority,  was  long  in  practice  held  as  the  settled  construction  of  the  contract.  But 
the  doctrine,  though  confirmed  by  subsequent  cases,  is  now  entirely  abandoned,  on 
full  consideration,  and  the  landlord's  power  of  exclusion  under  such  a  clause  is  held 
to  be  absolute.'  The  learned  author  here  refers  to  the  case  of  Muir  v,  Wilson,  20th 
January  1820  (Fac.  Coll.).  The  question  there  related  to  the  lease  of  an  urban  tene- 
ment ;  but  in  this  respect  it  was  a  favourable  case  for  the  tenant.,  such  a  lease  more 
easily  admitting  of  an  assignation  than  that  of  an  agricultural  subject.  The  lease 
was  to  Andrew  Wilson  and  his  heirs,  '  secluding  assignees  and  subtenants  without 
the  landlord's  consent.'  The  case  was  reported  to  the  Court  by  Lord  AUoway,  in  re- 
spect of  the  difficulty  created  by  the  previous  authorities.  The  Court  found  that  the 
landlord  *  was  not  bound  to  assign  any  reason  for  withholding  his  consent.'  It  is  said 
in  the  report, — '  The  Court  had  no  difficulty  on  the  point.  They  observed  that  it  was 
not  easy  to  understand  how  the  opinion  contended  for  by  the  tenant  had  gone  abroad, 
for  when  the  cases  were  analysed,  not  a  shadow  of  reason  for  it  appeared. '  The  opinions 
of  the  Judges  are  given  in  Mr.  Bell's  *  Treatise  on  Leases,'  vol.  i.  p.  182. 

"  The  Lord  Orainary  was  referred  to  the  recent  case  of  Wight  i;.  Lord  Hopetoun, 
9th  February  1855  (17  I).  364).  The  lease  in  that  case  was  *  to  the  said  Andrew  Wight 
and  his  heirs,  and  such  assignees  as  the  said  John  Cockburn  or  his  successors  shall  be 
pleased  with,  or  approve  of  by  a  writing  under  his  or  their  hand.'  The  case  in  this 
respect  resembles  the  present.  But  the  question  which  arose  was  very  different.  The 
tenant  in  that  case  contended,  on  grounds  unnecessary  to  be  detailed,  that  in  a  renewal 
of  the  lease,  which  the  landlord  was  bound  to  grant,  the  exclusion  of  assignees  should 
be  entirely  omitted.  The  Court  decided  this  point  against  the  tenant.  Not  only  so  ; 
they  refused  to  grant,  a  priori,  a  judgment  declaring  that  the  landlord  should  be  bound 
to  assign  a  reason  for  his  refusal  to  consent  to  an  assignation.  Their  judgment  bears,^ 
*  In  regard  to  the  second  conclusion  of  the  summons  for  an  abstract  declaration  of  the 
pursuer's  right  to  assign  without  any  control  on  the  part  of  the  landlord,  or  at  least 
without  power  on  the  landlord's  part  to  object,  except  on  good  cause  shewn,  assoilzie 
the  defender  from  that  conclusion  in  both  its  branches ;  but  with  this  explanation, 
that  the  pursuer  shall  not,  by  the  absolvitor  in  the  present  action,  be  precluded  from 
seeking  redress  against  any  abuse  on  the  landlord's  part  of  his  rights  or  powers  reserved 
under  the  lease,  if  hereafter  such  an  abuse  should  occur.'  There  is  here  unquestionably 
a  reservation,  not  always  safe  in  a  judgment.  The  respondents  have  also  pointed  to 
some  general  observations  made  by  the  Court  as  to  the  impropriety  of  a  landlord  cap- 
riciously defeating  the  tenant's  rights,  and  the  possible  remedy  for  [15]  abuse.  But 
considering  the  nature  of  the  question  raised,  and  of  the  decision  pronounced  on  it, 
the  Lord  Ordinary  cannot  regard  this  case  as  unsettling  the  law  previously  fixed,  or 
as  preventing  him  from  applying  to  the  present  case  the  principle  which  he  conceives 
to  rule  it. 

*"  In  the  present  case  the  landlord  has  refused  his  consent  to  the  assignation  in 
favour  of  the  respondents,  William  Baird  and  Company,  or  rather  has  declined  to  grant 
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their  assignees  and  subtenants.  This  contingency  of  assignation  is  expressly  regarded 
by  both  parties.  The  only  question  then  is,  what  was  the  true  meaning  of  the  parties 
in  regard  to  the  condition  ]  Similar  clauses  have  been  construed  by  the  Court,  *  and 
it  has  been  held  that  the  landlord  is  not  entitled  arbitrarily  and  unreasonably  to  reject 
the  assignee.  The  iandlord  must  give  fair  play  to  the  dausct  In  Muir*s  case  there 
was  an  absolute  exclusion  of  aasignees.|  But  the  condition  the  landlord  here  attaches 
to  his  consent  is  not  giving  fair  play  to  the  clause.     It  totally  defeats  the  lease. 

Argued  for  landlord ; — The  landlord  is  not  bound  to  assign  any  reason  whatever. 
That  has  been  settled  since  the  case  of  Muiy.  Wilson,  which  exploded  the  old  idea  that 
the  Court  could  interfere,  and  make  him  condescend  on  his  reasons.^ 

Senior  counsel  for  the  landlord  was  not  called  on. 

[16]  Lord  Justice-Clerk. — My  Lords,  the  lease,  upon  the  construction  of  which 
our  judgment  depends,  was  made  in  the  year  1852,  oetween  the  commissioner  for 
the  then  Marquis  of  Titchfield,  now  the  Duke  of  Portland,  and  Messrs.  Lancaster  and 
Cookney ;  and  the  respondents  in  the  present  complaint,  Messrs.  Baird  and  Company, 
proposed  to  enter  into  possession  of  the  subject  of  this  lease  in  the  course  of  September 
of  last  year,  upon  the  footing  of  their  having  purchased  right  to  the  lease,  and  although 
they  had  not  then  obtained  a  formal  title,  being  in  the  course  of  obtaining  a  formal 
title  to  the  lease,  and  the  subjects  of  the  lease,  by  assignation.  The  Duke  of  Portland, 
as  the  landlord,  applied  for  an  interdict  against  their  taking  possession  as  assignees, 
upon  the  ground  that  under  the  conditions  of  the  lease  they  had  not  obtained  any 

it  unless  on  their  compliance  with  conditions  to  which  they  are  not  prepared  to  accede* 
The  correspondence  fairly  shews  that  in  the  view  of  the  landlord  no  personal  objection 
lies  against  Messrs.  Baird  as  assignees.  The  defence  of  the  landlord  must  therefore 
entirely  rest  on  an  assumed  right  to  give  or  withhold  his  consent  at  pleasure,  without 
reason  assigned,  or  reason  reviewable  or  controllable.  If  the  landlord  possesses  such 
right,  it  cannot  be  complained  of  that  he  makes  the  granting  of  his  consent  the  subject 
of  negotiation  or  traffic.  It  appears  to  the  Lord  Ordinary  that  in  the  present  case  such 
a  right  legally  belongs  to  the  landlord.  Into  the  propriety  of  its  exercise  the  Lord 
Ordmary  considers  it  beyond  his  province  to  inquire.  It  may  be  true  that  it  is  highly 
inexpedient  to  put  the  transmission  of  a  mineral  lease,  which  is  a  proper  subject  of 
commerce,  within  the  arbitrary  control  of  the  proprietor.  But  the  remedy  is  to  avoid 
engaging  in  a  contract  which  invests  the  proprietor  with  such  powers.  It  is  not  to 
put  on  the  contract  a  different  from  its  true  construction. 

"^  The  Lord  Ordinary  had  presented  to  him  a  great  deal  of  argument  as  to  the  right 
d  Mr.  James  Anderson,  who,  as  trustee  of  Lancaster  and  Freeland,  was  the  cedent  of 
Messrs.  Baird,  to  occupy  the  subjects  as  tenant.  It  is  matter  of  dispute  in  point  of 
fact  whether  Mr.  Anderson  was  received  by  the  landlord  as  assignee  of  the  previous 
tenants.  It  appears  to  the  Lord  Ordinary  that  all  this  discussion  is  irrelevant.  He  is 
(ffonouncing  no  judgment  which,  directly  or  indirectly,  affects  the  right  of  Mr. 
Anderson.  His  judgment  is  exclusively  directed  to  the  case  of  Messrs.  William  Baird 
and  Company.  Supposing  that  the  landlord  received  Mr.  Anderson  as  assignee  of 
the  previous  tenant,  it  does  not  follow  that  he  is  bound  to  receive  Messrs.  Baird  as 
assignees  of  Mr.  Anderson.  It  cannot  be  held  that  to  receive  one  assignee  binds  the 
landlord  to  an  infinite  series  of  assignees. 

■  In  regard  to  Messrs.  Baird,  the  Lord  Ordinary  cannot  doubt  the  competency  of 
trying  the  question  by  means  of  a  suspension  and  interdict.  The  complainer  objects 
that  Messrs.  Baird  have  no  legal  title  to  enter  on  the  occupation  of  subjects  which 
form  his  property  ;  and  this  ia  a  question  which  may  be  fitly  tried  by  such  a  process. 
The  interim  interdict  is  in  the  discretion  of  the  Court ;  and  such  interdict  having 
been  refused  in  the  Bill-Chamber,  the  Lord  Ordinary  thinks  he  ought  not  to  impose  it 
without  the  respondents  having  first  the  opportunity  of  submitting  his  judgment 
to  the  review  of  the  Court.  The  question  is  undoubtedly  one  of  great  magnitude 
and  importance,  and  any  change  of  the  existing  possession  might  involve  very  serious 
consequences." 

*  Hepburn  v.  Burn,  1759,  M.  10,409  ;  Roxburgh  v.  Archibald,  1785,  M.  10,412  ; 
Samsay  r.  Valentine,  1793,  3  Pat.  App.  287. 

t  Wght  V.  Earl  of  Hopetoun,  9th  February  1855,  17  D.  364. 

I  Muir  r.  Wilson,  20th  January  1820,  F.  0. ;  1  Bell  on  Leases,  181. 

I  Dobie  V.  Marquis  of  Lothian,  2d  }Ha,Tch  1864,  ante^  vol.  ii.  p.  788. 
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valid  title  by  assignation.  The  whole  question  depends  upon  the  construction  of  the 
clause  which  regulates  the  tenants'  right  to  assign  ;  and  it  appears  to  me,  in  the  outset, 
most  materia]  to  observe,  that  there  is  nothing  technical  in  it  We  are  to  arrive  at 
the  meaning  of  the  parties  by  a  fair  consideration  of  the  language  which  they  have 
used,  in  the  ordinary  and  popular  sense  of  that  language.  We  have  heard  a  good 
deal  said  about  a  distinction  which  may  be  taken,  between  a  clause  granting  a  lease 
to  a  party  and  his  heirs  and  assignees,  but  qualifying  the  conveyance  by  a  right,  upon 
the  part  of  the  landlord,  to  object  to  any  assignation  being  made,  or  by  a  provision 
that  no  assignation  shall  be  good  withoiwiis  consent, — and  a  clause  where  assignees 
are  excluded  in  so  many  woiSs,  except  wroi  the  consent  of  the  landlord.  Now,  there 
may  be  a  distinction  between  these  cases,  which  I  shall  examine  immediately ;  but 
all  I  desire  to  say  in  the  first  place  is,  that  there  is  no  technicality  in  dealing  with  the 
matter,  because  it  neither  requires  a  conveyance  to  assignees  to  enable  the  tenant  to 
assign  his  lease,  if  it  be  otherwise  competent  to  him,  nor  will  the  omission  or  insertion 
of  such  a  clause  operate  in  the  least  degree  upon  the  interest  either  of  the  landlord 
or  of  the  tenant,  if  it  be  plain  otherwise,  from  tne  language  that  they  have  used,  either 
that  assignees  are  intended  to  be  excluded,  or  that  assignees  are  intended  to  be  ad- 
mitted. What,  then,  are  the  terms  in  which  the  parties  here  express  themselves  ? 
The  landlord  lets  to  the  tenants,  "  and  their  heirs  and  successors,  or  to  their  assignees 
or  subtenants,  but  under  this  condition  always,  that  if  the  tenants  shall  desire  to 
assign  this  lease,  or  to  subset  the  premises  hereby  let,  the  assignation,  or  the  subtack, 
shall  be,  and  shall  only  be,  with  the  written  consent  of  the  proprietor  or  his  successors." 
Now  it  may  be  doubtful  whether,  if  nothing  had  been  said  about  assignees  and  sub- 
tenants at  all  in  this  lease,  the  lease  would  have  been  assignable.  That  is,  so  far  as  I 
know,  an  open  question  as  regards  a  lease  of  minerals  of  this  duration,  for  thirty 
years ;  and  we  must  assume  that  the  legal  advisers  of  the  parties,  in  framing  this 
lease,  had  in  view  that  it  was  an  open  question.  Therefore  they  addressed  themselves 
to  the  consideration  of  this  question,  how  far,  and  under  what  conditions,  assignees 
and  subtenants  were  to  be  admitted  1  If  nothing  had  been  said  about  it,  and  assuming 
that  there  is  no  implied  power  in  such  a  lease  to  assign  or  subset,  still  an  assignation 
might  have  been  made  by  the  tenant.  Even  in  a  case  where  assignees  are  excluded, 
either  by  the  implication  of  law  or  by  express  covenant,  a  tenant  may  assign  ;  and  if 
the  landlord  receives  the  assignee,  it  is  a  good  assignation.  Nay,  if  he  knowingly 
withholds  any  opposition  to  the  assignee  taking  possession,  it  is  a  good  assignation. 
That  is  the  clear  and  distinct  doctrine  of  the  law  of  Scotland,  and  was  fully  recognised 
and  illustrated  in  the  case  of  Dobie  v.  the  Marquis  of  Lothian,  to  which  reference  has 
been  made,  in  the  arguments.  Now,  I  confess  I  cannot  read  the  clause  with  which 
we  are  dealing,  without  coming  to  the  conclusion,  that  the  landlord's  advisers  intended 
to  provide  against  that,  —  intended  to  provide  against  any  assignation  becoming 
effectual  by  the  mere  silence  of  the  landlord,  and  that  that  is  the  object  of  the  clause 
which  is  here  inserted ;  for  it  is  expressly  provided,  and  provided  in  language  which 
is  unprecedented,  so  far  as  I  know,  in  cases  of  this  kind,  that  the  assignation  or  the 
subtack  shall  be,  and  shall  only  be,  with  the  written  consent  of  the  landlord ;  that 
is  to  say,  it  shall  not  be  sufficient  that  the  tenant  shall  make  an  assignation,  and  that 
the  landlord  shall  assent  to  it  by  silence.  It  is  intended  to  exclude  that  case.  Whether 
it  does  efEectually  exclude  it,  is  a  totally  difEerent  question,  upon  which  I  am  giving 
no  opinion.  I  think  probably  it  might  be  held,  whatever  the  language  of  such  a 
clause  as  this  might  be  as  to  the  necessity  of  written  consent,  that  the  [17]  landlord 
might  still  be  barred  by  his  own  acquiescence  from  stating  the  objection.  But  whether 
this  intention  of  the  parties  has  been  well  carried  out  or  not,  it  appears  to  me  to  furnish 
the  true  intention  and  meaning  of  the  clause  which  is  here  inserted.  And  that,  I 
think,  disposes  of  a  great  part  of  the  argument  of  the  respondent,  and  at  the  same 
time  makes  this  the  strongest  case  of  construction  for  the  landlord  that  has  ever 
occurred.  But  even  supposing  that  we  should  not  go  the  length  of  holding  that  this 
clause  was  intended  to  provide  so  very  strong  a  protection  for  the  landlord,  and  dealing 
with  it  as  if  nothing  were  said  about  written  consent  at  all,  but  that  it  were  just  a  case 
in  which  it  is  provided  that  the  tenants  may  assign  or  subset,  but  only  on  the  con- 
dition that  thev  obtain  the  consent  of  the  landlord ;  take  it  that  that  is  the  general, 
fair  meaning  of  the  words  used,  I  then  humbly  think,  that  it  is  altogether  out  of  the 
question,  in  the  present  day,  to  say  that  the  landlord  is  not  entitled  absolutely,  and 
without  explanation  or  assigning  a  reason,  to  interpose  a  simple  negative,  and  so 
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prevent  the  assignation.  I  think  .that  is  the  settled  ]aw  of  Scotland.  The  case  of 
Muir  V.  Wilson  differed  from  the  present  in  the  expression  of  the  clause  upon  which 
the  judgment  turned.  The  clause  there  let  the  subject  in  lease  "  to  Andrew  Wilson 
and  his  heirs,  secluding  assignees  and  subtenants,  without  the  landlord's  consent." 
The  present  clause,  without  attending  to  the  precise  words,  and  without  founding 
anything  upon  a  written  consent  being  requirea,  is  this,  that  there  is  a  letting  to  the 
tenant  and  his  heirs  and  assignees  and  subtenants,  but  upon  the  condition  that  no 
assignation  or  sublease  shall  be  valid  without  the  landlord's  consent.  It  is  quite 
possible,  no  doubt,  to  draw  fine  distinctions  between  two  such  cases,  and  legal  subtlety 
mav  find  room  for  making  such  distinctions  as  have  been  suggested — that,  in  the  one 
case,  the  assignees  are  entirely  excluded,  and,  in  order  to  admit  them,  the  consent 
must  precede ;  in  the  other  case,  assignees  are  admitted  unless  they  be  objected  to — 
and  such  was  the  subtle  reasoning  of  Lord  President  Campbell  in  the  ease  of  Sir  A. 
Ramsay.  But  that  distinction,  and  the  whole  doctrine  founded  upon  it,  was  abso- 
lutely exploded  in  the  case  of  Muir  v.  Wilson  ;  and  Lord  President  Hope,  in  the  latter 
ease,  in  commenting  on  the  judgment  of  Lord  President  Campbell  in  the  former  case, 
does,  with  the  concurrence  of  the  other  Judges,  lay  it  down  as  a  general  proposition, 
that,  without  reference  to  the  particular  expression  of  the  clause,  where  the  substance 
of  the  contract  between  the  parties  lb  that  there  shall  not  be  an  assignation  or  a 
subset  without  the  landlord's  consent — ^in  all  such  cases  indifferently  the  landlord 
is  entitled  to  withhold  his  consent  without  assigning  any  reason  whatever.  There 
can  be  no  doubt  that,  prior  to  the  decision  of  that  case,  there  was  a  misunderstanding 
as  to  the  state  of  the  authorities ;  and  Professor  Bell,  who  was  himself  counsel  in  the 
case  of  Muir  r.  Wilson,  tells  us  as  matter  of  historical  fact,  in  his  Commentaries,  that 
he  was  entirely  misled  by  the  understanding  which  previously  prevailed,  so  far  as  to 
give  an  opinion  in  consistency  with  that  understanding  to  his  client  in  the  case  of 
Muir  17.  Wilson  ;  but,  nevertheless,  after  the  judgment  was  pronounced  he  fully  recog- 
nised the  effect  of  the  judgment ;  and  there  can  be  no  better  authority,  therefore, 
for  what  has  ever  since  been  understood  to  be  the  effect  of  that  judgment  than  the 
statement  of  Professor  BeH  himself,  in  his  Commentaries.  He  says,  "  Where  the  lease 
contains  a  clause  admitting  assignees  or  subtenants,  if  approved. of  by  the  landlord," 
or  excluding  them  "  unless  approved  of,"  an  opinion  formerly  prevailed  that  the 
landlord  was  under  judicial  control  in  the  exercise  of  his  discretion,  that  he  was  bound 
to  asagn  his  reasons  for  rejecting  the  tenant,  and  that  he  might  be  compelled,  if  his 
objections  were  frivolous,  to  admit  him.  In  short,  this  was  considered  as  a  case  in 
vhich  both  parties,  contemplating  the  many  justifiable  causes  that  may  arise  on  the 
part  of  the  tenant  for  abandoning  the  possession  without  renouncing  the  benefit  of 
the  contract,  agree  that,  in  accomplishing  his  purpose,  the  tenant  is  to  meet  with 
ofastraction  only  if  he  should  propose  as  tenant  one  whom,  in  equity  and  fair  dealing, 
the  landlord  can  hold  exceptional  and  unfit.  Accordingly,  "  it  was  at  one  time  laid 
down  that  in  such  a  case  the  landlord  was  not  entitled  arbitrarily,  or  out  of  mere 
caprice,  to  withhold  his  consent.  And  this  doctrine,  delivered  in  a  book  of  authority, 
was  long  in  practice  held  as  the  settled  construction  of  the  contract.  But  the  doctrine, 
though  confirmed  by  subsequent  cases,  is  now  entirely  abandoned  on  full  considera- 
tion, and  the  landlord's  power  of  exclusion  under  such  a  clause  is  held  to  be  absolute." 
Now,  if  that  [18]  be  sound  law,  it  is  diflScult  to  see  what  more  can  be  said  about  the 
present  case ;  for  Mr.  Bell  applies  his  observation  equally  to  the  case  where  there  is  a 
conveyance  to  assignees  and  subtenants,  if  approved  of  by  the  landlord,  and  to  the 
case  where  there  is  an  exclusion  of  assignees  and  subtenants,  unless  consented  to  by 
the  landlord.  The  doctrine  which  he  repudiates,  and  which  I  think  he  rightly  holds 
the  case  of  Muir  v.  Wilson  to  have  finally  exploded,  is  the  doctrine  that  the  landlord 
was  not  entitled  arbitrarily,  and  out  of  mere  caprice,  to  withhold  his  consent.  The 
aflSrmation,  therefore,  is,  that  he  is  entitled,  secundum  suum  arbitrium,  according  to 
his  own  view  of  his  own  interest,  and  without  reference  to  anj^hing  else,  to  withhold 
his  consent.  But  I  can  easily  understand  that  in  early  times,  and  with  reference  to 
agricultural  leases,  there  was  probably  some  ground  for  the  kind  of  doctrine  which 
grew  up  and  received  so  much  favour  in  the  profession,  because  the  earliest  clauses  of 
this  kind  which  we  find  in  our  practice  are  clauses  which  give  the  landlord  apparently 
only  a  right  to  object  to  the  particular  individual  proposed  to  him  as  assignee  or 
sabtenant,  which  naturally  enough  suggests  the  idea  that  he  is  intended  only  to  have 
the  right  of  saying,  "  I  w^on't  take  this  man,  bec^ug^  he  is  not  ^  fit  piap  to  b^copae  my 
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tenant ; "  and  this  was  not  inconsistent  with  the  doctrine  which  lies  at  the  foundation 
of  the  contract  of  lease,  that  there  is  a  ddectus  persanas  upon  the  part  of  the  landlord 
in  granting  the  lease.  But  I  think  that  both  the  clause  and  the  subject  with  which 
we  are  deaUng  suggest  a  great  many  other  considerations  on  the  part  of  the  landlord 
than  the  mere  consideration  whether  a  particular  assignee  or  subtenant  is  an  eligible 
man.  It  may  in  a  mining  district  like  this  be  at  one  time  a  very  beneficial  proceeding 
for  the  landlord  under  such  a  lease  to  take  an  assignee,  and  to  take  an  assignee  of  a 
particular  character — an  assignee  or  a  subtenant  who  will  work  out  the  minerals 
very  rapidly.  It  may  at  another  time  be  his  interest  to  receive  no  assignee  at  all,  or 
only  an  assignee  or  subtenant  whose  command  of  capital,  or  whose  enterprise,  is  not 
such  as  to  bB  likely  to  produce  a  very  rapid  working-out  of  the  minerals.  There  is  a 
great  competition  and  a  great  complication  of  interests  in  such  districts.  There  are 
a  great  many  things  to  be  considered  in  the  interest  of  a  mineral  proprietor  besides 
the  mere  solvency  or  sufficiency  of  the  tenants  in  his  mineral  leases  ;  and  I  sliould  say 
it  is  difficult  to  understand  that  a  landlord  in  making  a  lease  of  this  kind  should  not 
have  these  interests  in  his  eye  when  he  arranges  with  his  tenant  under  what  conditions 
assignation  or  subtack  is  to  be  allowed.  Can  anvthing  be  more  natural — or,  I  should 
say,  more  expedient — for  the  landlord,  than  that  ne  should  hold  in  his  hand  the  power, 
not  of  rejecting  this  or  that  assignee  or  subtenant,  but  of  determining  absolutely, 
and  with  a  view  to  his  own  wishes  and  interests  only,  whether  at  anv  particular  time 
there  shall  be  an  assignation  or  a  subtack  at  all  ?  Now,  is  not  the  clause  in  this  case 
just  what  one  would  expect  to  be  framed  in  order  to  give  effect  to  that  object  of  pro- 
tecting the  landlord's  interest  1  It  is  not  expressed  in  the  least  degree  like  those  old 
clauses  in  agricultural  leases,  where  it  is  provided  that  assignees  shall  be  admitted 
only  if  the  assignees  or  subtenant  be  agreeable  to  the  landlord,  or  be  acceptable  to  him. 
It  is  provided,  not  that  no  assignee  shall  be  admitted  who  is  not  personally  pleasing 
to  the  landlord,  but  that  no  assignation  or  subtack  shall  take  effect  at  all  except  with 
the  consent  of  the  landlord.  It  is  not  the  admission  of  the  particular  assignee,  but  it 
is  the  act  of  granting  an  assignation  to  whomsoever  it  may  be  proposed  to  be  granted, 
that  requires  as  a  necessary  condition  to  it  the  consent  of  the  landlord.  I  think, 
therefore,  that  the  judgment  of  the  Lord  Ordinary  is  not  only  consistent  with  the 
settled  law  upon  the  subject,  but  also  consistent  with  what  appears  to  me  to  be  the 
plain  intention  and  meaning  of  the  parties  in  entering  into  this  contract  of  lease.  I 
have  only  a  word  to  say,  in  conclusion,  upon  a  case  wluch  has  been  much  relied  on  by 
the  respondents — ^the  case  of  Wight  v,  the  Earl  of  Hopetoun.  I  know  that  case  very 
intimately,  and  I  remember  the  discussion  of  it  as  well  as  I  remember  anything  at  a 
distance  of  ten  years ;  and  I  can  sav,  1  think,  with  very  considerable  confidence, 
that  that  which  formed  the  subject  of  a  good  deal  of  observation,  both  in  the  note  of 
the  Lord  Ordinary  and  in  the  opinions  of  the  Judges  in  the  Inner-House — ^a  specula- 
tive question  which  had  not  arisen,  and  might  never  arise — was  not  the  subject  of 
much  discussion  at  the  bar,  the  question,  namely,  whether  the  consent  of  the  landlord 
might  be  refused  in  such  circumstances  that  it  would  become  an  abuse  of  his  right 
under  the  lease.  That  is  the  question  which  formed  the  subject  of  [19]  observation, 
but  was  not  decided  by  any  means.  I  think  that  their  Lordships  in  the  First  Division 
were  led  to  make  the  observations  which  they  did,  and  which,  in  so  far  as  we  are  con- 
cerned here,  are  mere  obiter  dicta,  by  a  consideration  of  the  very  peculiar  character 
of  the  right  of  the  tenant  as  constituted  by  the  lease  in  that  case.  It  was  a  lease  with 
which  every  one  in  the  profession  is  now  perfectly  familiar — a  lease  which  the  tenant 
was  entitled  to  have  renewed  at  the  end  of  every  period  of  nineteen  years  for  ever, 
upon  complying  with  certain  conditions  in  the  way  of  demanding  the  renewal,  and 
tendering  a  small  payment ;  and  there  cannot  be  the  least  doubt  that  to  all  practical 
effects  there  was  a  most  valuable  estate  of  property  in  the  tenant,  of  a  very  different 
kind  from  that  of  a  tenant  under  either  an  ordinary  agricultural  lease  or  an  ordinary 
mineral  lease,  like  that  with  which  we  are  dealing  here.  I  can  understand  the  Court 
being  very  much  influenced  in  the  views  which  they  stated  by  that  consideration. 
The  law  is  not  favourable,  in  cases  of  property,  to  anything  like  a  restriction  upon 
the  power  of  disposal.  Agreements  and  restrictions  de  non  alienando  are  not  favourites 
of  the  law ;  and  it  may  l»,  for  aught  that  I  see,  that  if  the  question  should  arise  upon 
the  construction  of  such  a  clause  as  that  in  Mr.  Wight's  lease,  combined  with  the  fact 
that  the  so-called  tenant  was  in  reality  and  in  practical  effect  the  proprietor  of  the 
subject,  and  the  proprietor  of  a  most  valuable  subject,  that  clause  requiring  the  land- 
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lord's  consent  to  an  assignation  of  the  lease  might  receive  a  different  construction 
from  that  which  it  has  received,  and  I  presume  will  now  always  receive,  in  cases  of 
proper  tenancy.  1  am  by  no  means  intimating  my  opinion  that  it  will  be  so ;  but  I 
can  quite  understand  that  it  might  be  so  without  absolutely  trenching  upon  the 
doctrine  that  I  am  now  delivering,  and  which  I  apprehend  to  be  the  doctrine  of  the 
case  of  Wilson  t?.  Muir,  and  of  all  the  writers  since  the  date  of  that  case.  But  to  say 
that  the  case  of  Wight  v.  the  Earl  of  Hopetoun  has  thrown  any  doubt  upon  the  ordinary 
doctrine  applicable  to  the  construction  of  clauses  of  this  kind,  is,  I  think,  entirely 
out  of  the  question.  I  can  give  no  countenance  to  that  notion ;  and  1  am  very 
sure  that  the  learned  Judges,  whose  opinions  are  appealed  to  for  that  purpose, 
would  be  the  first  themselves  to  disclaim  the  notion  of  having  any  such  purpose  in 
view.  1  think  Wight  v,  the  Earl  of  Hopetoun,  therefore,  is  no  obstruction  whatever 
in  our  way  in  arriving  at  our  judgment;  and  on  the  whole  matter  1  am  for 
adhering  to  the  Lord  Ordinary's  interlocutor,  which  disposes  of  nothing  but  the 
question  whether  the  Duke  of  rortland  is  bound,  in  the  circumstances,  to  allow  the 
Messrs.  Baird,  as  assignees,  to  take  possession  of  this  mineral  field,  and  proceed  to 
work  it. 

Lord  Cowan. — ^The  observations  which  your  Lordship  has  made  so  very  well 
express  the  opinion  which  I  hold  in  this  case,  that  I  do  not  feel  myself  called  upon  to 
enter  at  large  into  the  argument  which  has  been  addressed  to  us.  But  there  are  some 
things  to  which  I  must  allude  in  giving  my  concurrence  in  the  views  of  the  case  which 
have  now  been  expressed.  A  gcixl  deal  has  been  said  in  reference  to  the  question 
whether  this  lease  of  minerals,  being  for  thirty  years,  is  in  itself  an  assignable  interest, 
apart  from  the  special  clause  contained  in  the  destination  to  that  effect.  Now,  upon 
that  point  I  certainly  would  not  wish  to  express  a  decided  opinion.  But  I  am  not 
surprised  that  the  advisers  of  the  parties  to  this  lease  should  have  considered  it  necessary 
to  indicate  the  views  entertained  by  the  contracting  parties  on  that  matter  of  assigna* 
tion  It  seems  to  me  to  admit  of  great  question,  whether,  if  there  had  been  no  refer- 
ence to  assignation  at  all,  this  could  have  been  held  to  be  an  assignable  lease.  In 
the  first  place,  it  is  a  lease  of  minerals  ;  and  I  am  not  aware  that,  having  regard  to  the 
stipulations  of  such  a  lease,  it  has  ever  been  found  that  a  lease  even  of  thirty  years*  en- 
durance in  regard  to  minerals  is  like  an  agricultural  lease  of  that  endurance — in  itself 
an  assignable  interest.  But  when  I  look  at  the  particular  qualities  and  provisions 
of  the  lease  before  us,  I  have  the  more  difficulty  in  arriving  at  the  same  view  that  1 
would  take  in  the  case  of  an  agricultural  lease ;  because,  apart  from  the  peculiarity 
d  the  subject,  there  is  a  special  provision,  conferring  power  to  break  the  lease  at  the 
termination  of  every  five  years  of  its  endurance.  Now,  that  would  enter  materially 
into  the  question,  had  it  occurred,  whether  at  law  the  tenant's  right  could  be  held 
to  be  an  assignable  interest  or  not.  And  therefore  it  does  not  seem  to  me  to  be  a  wrong 
inference,  that  the  advisers  of  these  parties  considered  it  necessary  that  in  reference 
to  the  matter  of  assignation  there  ought  to  be  a  clear  specific  clause  introduced  into  the 
[20]  destination  ;  and  I  concur  with  your  Lordship  in  thinking  that  it  is  to  the  terms 
of  that  clause  we  must  specially  address  ourselves  in  solving  the  question  before  us. 
The  clause  confers  a  power  upon  the  tenants  to  assign,  but  only  subject  to  a  special 
condition.  1  do  not  think  that  the  power  can  be  separated  from  the  condition  ;  for 
while  the  lease  is  to  the  tenants  and  their  heirs  and  assignees,  the  clause  goes  on  to 
ay  that  it  is  to  the  heirs  and  assignees,  provided  always  that  if  the  tenants  desire  to 
aadgn,  they  shall  apply  for,  and  on  no  other  footing  shall  an  assignation  be  legal,  unless 
they  obtain  the  written  consent  of  the  landlord.  With  your  Lordship,  I  am  not  at 
aD  prepared  to  say — ^as  there  may  be  a  question  here  with  reference  to  another  assignee 
—via.  the  assignee  that  came  in  without  a  written  consent — that  the  landlord  may 
not  exclude  himself,  and  be  barred  by  personal  objection  from  pleading  the  absence 
of  written  consent  on  his  part.  But  when  we  find  that  in  the  case  before  us  there 
ia  no  such  plea  of  bar,  I  think  it  is  all-material  that  the  power  of  assignation  ia  accom- 
fenied  with  the  condition  that  there  should  be  written  consent  on  the  part  of  the  land- 
iofd.  I  cannot  regard  the  power  of  assignation  embodied  in  the  destination  in  this 
lease  as  anything  else  than  a  conditional  power.  I  cannot  look  at  it  as  an  absolute 
power  of  assignation,  subject  to  a  consent  to  be  afterwards  obtained.  I  think  power 
to  assign  has  been  expressly  covenanted  by  the  parties  to  be  conditional, — in  other 
words,  a  power  thp  valid  exercise  of  which  was  made  to  depend  on  a  condition  to  be 
antecedently  purified.     And  what  is  the  condition  1    That  the  consent  of  the  landlord 
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be  obtained  in  writing.  Now  if  that  condition  is  not  purified,  how  can  it  be  said 
that  there  is  a  destination  of  this  lease  to  assignees  1  The  power  evaporates — it  is  at  an 
end — ^if  the  condition  is  not  purified.  The  conditional  right  necessarily  goes  by  the 
board,  when  the  condition,  on  the  purification  of  which  the  power  depended,  never 
comes  into  existence ;  and  therefore  this  right  to  assign  being  conditional,  as  the  con- 
dition has  never  been  purified,  it  seems  to  me  that  the  power  necessarily  fails.  I  am 
therefore  not  affected  by  the  argument  addressed  to  us  so  powerfully,  that  we  have 
here  a  destination  to  assignees.  No  doubt  there  is,  but  it  is  a  conditional  destination 
to  assignees,  and  before  it  can  be  operative,  it  is  imperative  that  the  landlord  shall 
consent.  Then  as  regards  the  construction  of  such  a  lease  as  this,  I  am  clearly  of 
opinion  that  the  law  of  Scotland  is  fixed.  It  is  not  necessary  for  me  here  to  refer  very 
particularly  to  the  earlier  cases ;  but  in  reference  to  the  case  of  Wight  i;.  the  Earl  of 
Hopetoun,  in  which  it  is  said  the  Judges  of  the  First  Division  threw  out  observations 
which  have  been  made  the  groundwork  of  the  argument  addressed  to  us  by  Mr.  Gifford, 
I  may  explain  that  the  case  was  very  familiar  to  me  as  Lord  Ordinary  in  the  Outer- 
House  ;  and  that  I  went  over  all  the  earlier  decisions  before  pronouncing  the  inter- 
locutor making  avizandum  to  the  Inner-House.  The  conclusion  that  I  arrived  at 
is  embodied  in  the  note  to  my  interlocutor ;  and  though  Mr.  Monro  said  he  thought 
the  legal  principle  was  but  slightly  noticed  there,  I  think  he  will  find  that  it  is  noticed 
in  a  manner  very  important  to  his  argument,  and  for  the  interest  of  his  client.  The 
case  of  Muir  v.  Wilson  was  taken  by  Lord  Alloway  to  report  to  the  Inner-House 
just  because  of  the  doubt  whether  later  decisions  had  shaken  the  general  principle 
and  doctrine  of  the  law  as  announced  in  the  case  of  the  Marquis  of  Tweeddale,  1 756, 
M.  10,407.  Accordingly,  the  case  of  Muir  v.  Wilson  came  before  the  Court  for  the 
very  purpose  of  having  it  settled  whether  or  not  under  a  similar  clause  to  this 
the  landlord  was  bound  to  justify  his  refusal  of  his  consent  to  an  assignation.  The 
words  there  were,  "  secluding  assignees  except  with  the  landlord's  consent."  But 
what  is  that  in  substance  1  It  is  giving  the  right  to  assignees  with  the  landlord's 
consent,  and  secluding  them  without  the  landlord's  consent.  Is  not  that  in  sub- 
stance and  effect  the  clause  with  which  we  have  to  deal  here  1  No  doubt  when  the 
case  of  Wight  was  decided  in  the  Inner-House,  observations  were  made,  particularly 
by  Lord  Ivory,  which  seem  in  certain  circumstances  to  favour  the  raising  of  the  question 
of  new  in  this  Court.  But  I  cannot  take  the  mere  reservation  by  the  Court  of  their 
views  on  an  abuse  of  power  by  the  landlord  in  refusing  his  consent,  when  such  a  case 
should  arise, — ^as  entitling  the  parties  here  to  say  that  the  question  is  entirely  open, 
and  that  the  present  case  is  outwith  the  operation  of  the  general  principle  of  law.  I 
have  listened  with  the  greatest  attention  to  all  the  arguments  addressed  to  us,  and  I 
am  fully  persuaded  that  the  interlocutor  of  the  Lord  Ordinary  is  consistent  with  prin- 
ciple, and  with  [21]  all  the  best  authorities  which  we  have  on  the  subject.  It  is  said 
that  the  Duke  of  Portland  has  here  given  us  some  light  as  to  his  views  in  the  letter 
.of  his  agent  refusing  his  consent.  I  Took  at  that  letter  as  a  simple  refusal  to  consent 
to  the  proposed  assignation.  The  question  which  we  have  alone  to  decide  is,  whether, 
under  such  a  lease  as  this,  with  the  terms  used  in  the  destination  clause  in  reference 
to  assignation,  the  landlord  was  entitled  to  cross  his  arms  and  to  sit  by  and  say  at  once 
to  such  an  application,  "  I  refuse  to  give  my  consent."  I  think  he  cannot  be  called 
on  to  give  his  reasons  for  that  refusal,  and  that  he  was  entitled  to  say,  "  I  will  not  con- 
sent to  that  assignation :  vou  must  remain  my  tenants  without  the  substitution  of 
these  parties  as  assignees.'  And  taking  that  general  view,  I  think  it  unnecessary  to 
go  into  the  argument  addressed  to  us  on  the  insufficiency  of  the  reason  assigned  in 
the  agent's  letter,  viz.  the  refusal  of  the  tenants  to  entertain,  as  the  condition  of  the 
landlord  giving  his  consent,  what  was  denounced  by  the  Solicitor-General  as  an 
unreasonable  proposition. 

Lord  Benholme. — ^The  views  which  I  entertain  in  this  case  have  been  nearlv  antici- 
pated by  your  Loixiship,  and  I  shall  only  add  one  or  two  observations.  It  does  not 
appear  to  me  that  the  construction  of  such  a  clause  will  be  varied  whether  you  hold 
that  without  such  a  clause  the  lease  would  be  assignable  or  not  assignable ;  because, 
whether  the  lease,  from  its  nature  and  endurance,  was  assignable  or  not  assignable, 
the  matter  of  assignation  is  dealt  with  by  the  parties  in  this  case  by  a  particular  clause  ; 
and  I  must  give  the  same  construction  to  that  clause  whether  I  think  that  without 
it  the  lease  would  be  assignable  or  not  assignable,  for  where  the  matter  of  assignation 
is  dealt  with  by  the  contracting  parties,  I  look  upon  it  that  they  have  regulated  that 
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matter  absolutely,  and  not  left  it  at  all  to  what  would  otherwise  hatve  been  the  dis- 
position of  the  law.  Now  I  find  that  the  landlord's  consent  is  necessary  to  the  validity 
of  any  assignation ;  and  I  agree  with  your  Lordships  that  where  any  man  is  entitled 
to  withhold  his  consent  in  regard  to  a  matter  so  interesting  to  him  as  the  assignation 
of  the  lease  of  a  valuable  subject,  he  may  withhold  that  consent  without  giving  any 
reason  whatever ;  and  that  is  found  expressly  in  the  decision  in  the  case  of  Miiir,  and, 
1  think,  in  the  decision  in  the  case  of  W  ight  also ;  because  there  one  of  the  alternative 
conclusions  was,  that  the  landlord  must  give  his  reasons,  and,  if  I  mistake  not,  that 
was  negatived,  though  under  a  reservation.  With  reference  to  the  observations  of 
the  Judges  in  the  case  of  Wight,  I  fairly  confess  that,  as  at  present  advised,  I  cannot 
reconcile  them  with  the  conclusion  which  must  now  be  held  to  be  the  fixed  law  of 
Scotland,  that  in  regard  to  such  a  clause  the  landlord  is  entitled  to  lay  his  hands  across, 
and  say,  "  I  won't  have  you."  If  it  is  the  law  that  the  landlord  is  entitled  to  withhold 
his  consent  without  saying  why  or  wherefore,  I  cannot  hold  that  there  lies  behind  that, 
some  power  of  getting  at  his  intention,  and  saying  to  him,  "  You  have  withheld  your 
consent,  which  you  are  entitled  to  do  without  saying  why,  but  you  have  withheld 
it  for  a  bad  reason."  That  is  to  my  mind  inexplicable.  And  therefore  it  seems  to 
me  that  in  the  case  of  Wight,  where  it  was  held  that  the  landlord  was  not  bound  to 
stat«  his  reasons,  the  observations  of  the  Judges  which  led  to  the  reservation  in  the 
interlocutor,  seem  to  me  somewhat  to  conflict  with  the  judgment.  At  the  same  time, 
there  may  be  reasons  for  holding  that  in  regard  to  the  assignation  of  so  valuable  and 
enduring  a  lease,  the  Court  might  have  pronounced  a  different  decision,  and  said  that 
the  landlord  was  not  entitled  to  Ue  by  silent.  I  could  understand  that,  and  I  rather 
think  that  the  tendency  of  the  opinions  seemed  to  be  somewhat  in  that  direction, — 
that  in  regard  to  the  assignation  of  heritable  property  the  landlord  is  not  exactly 
dominus  of  his  intentions,  and  of  his  consent  as  in  regard  to  a  lease.  But  the  decision 
of  the  Court  there  held  that  the  landlord  was  entitled  simply  to  withhold  his  consent. 
I  confess  it  has  been  my  great  difficulty  in  the  case  to  see  how  such  a  finding  could 
be  reconciled  with  any  opinion  that  there  was  a  possibility  of  getting  behind  the 
landlord's  intention ;  but  I  am  inclined  to  think  that  these  were  just  chiter  dicta^ 
which  we  ought  not  to  found  on  or  be  guided  by.  Otherwise  your  Lordship  has 
completely  expressed  my  opinion. 

Lord  Neaves. — I  am  of  the  same  opinion,  and  so  completely  upon  the  same  grounds, 
that  anything  I  may  have  to  say  is  probably  just  repeating  what  has  been  said.  I 
certainly  think  that  in  cases  of  property,  and  it  may  be  in  cases  of  very  long  leases,  or 
renewable  leases,  which  approximate  to  property,  there  is  an  aversion  in  the  law  to 
all  stipulations  de  non  alienando ;  and  these  clauses,  which  were  not  [22]  unfrequent 
in  our  old  feus,  received  a  death-blow  in  the  Act  of  last  century,  by  which  all  these 
old  feudal  peculiarities  were  done  away  with,  and  the  right  of  property  was  held  in 
genera]  to  infer  the  jus  disponendi.  But  that  dectrine  has  never  been  carried  into 
rights  of  the  proper  description  of  leases,  which  are  in  their  nature  personal  contracts, 
involving  in  some  cases  very  specially  the  interest  of  the  landlord  in  regard  to  the 
tenant  whom  he  has  chosen,  and  to  whom  he  may  wish  to  adhere,  and  involving  objec- 
tions to  other  tenants  which  may  be  very  different  from  objections  to  their  character 
or  solvency.  The  general  rule,  accordingly,  is  that  leases  imply  a  delectus  persona^ 
and  do  not  carry  a  power  of  assignation.  iNo  doubt  there  are  some  leases  which,  either 
from  the  particular  nature  of  the  subject  or  from  the  endurance  of  the  tack,  are  held 
in  law  to  imply  a  power  of  assignation, — such  as  urban  subjects  in  general,  and  leases 
of  a  very  long  duration.  I  greatly  doubt  whether  that  is  the  law  with  reference  to 
a  lease  of  this  duration,  because  thirty  years  has  never  been  considered  by  the  law  as 
a  very  unusual  duration  for  a  mineral  lease.  It  corresponds  to  the  twenty-one  years* 
lease  of  a  mercantile  subject ;  and  considering  all  the  concomitants  of  a  mineral  lease, 
thirty  years  is  not  an  extraordinary  duration.  It  contains  no  approximation  to  con- 
ferring a  right  of  property,  and  if  so,  it  is  peculiarly  the  kind  of  lease  in  which  the 
landlord  is  entitled,  and  would  be  wise  to  reserve  power  to  himself  at  all  times  to  say 
whether  anyone  should  be  substituted  as  tenant;  because  not  only  has  a  mineral 
lease  reference  to  serious  operations  affecting  the  surface  of  his  land,  but  it  is  a  lease 
which  gives  power  to  exhaxist  the  subject  let.  Now  that  may  be  exercised  in  certain 
drcumstances  in  a  way  most  prejudicial  to  the  landlord.  *A  rival  proprietor  may 
oome  in  as  an  assignee,  wishing  to  throw  that  field  into  the  background  and  bring 
forward  another ;  or  a  person  may  come  in  who  may  exhaust  in  a  very  short  time  the 
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whole  minerals,  and  defeat  the  object  of  the  proprietor,  which  may  be  to  transmit  it 
as  a  permanent  source  of  income  to  his  posterity.  All  these  things  are  considerations 
which  he  may  be  entitled  to  loot  to  in  saying  that  he  wishes  to  have  the  power  of 
consenting  or  not  consentig  to  an  assignee  being  received.  That  is  not  pcuUum  Ulicir 
turn ;  it  is  not  an  unfair  stipulation  if  it  is  meant  to  be  reserved ;  and  if  so,  the  only 
question  here  is  whether  there  can  be  any  doubt  that  this  was  the  stipulation.  Now, 
looking  at  tl^e  clause,  it  is  very  ingeniou^y  said  that  the  lease  is  granted  to  assignees, 
and  that  we  are  not  in  the  first  instance  to  look  to  what  follows ;  but  the  wordis  that 
follow  are  about  the  most  explicit  and  strong  that  can  be  conceived ;  and  when  words 
are  to  be  spoken  in  connection,  those  that  are  to  to  be  spoken  first  must  come  first, 
and  those  that  are  to  be  spoken  afterwards  must  come  afterwards;  but  the  whole 
will  be  read  together.  Here  it  is  to  certain  parties,  "  but  under  this  condition  always." 
Can  there  be  anything  more  expUcit  than  this  to  qualify  what  goes  before,  and  to 
make  the  destination  to  assignees  an  inherently  qualified  and  conditional  destination  ? 
And  what  is  the  condition  ?  Not  that  the  landlord  shall  have  the  power  of  objecting  ; 
it  is  not  put  that  he  has  some  rider  upon  the  tenant's  power  ;  but  the  tenant's  power 
is  not  to  exist  without  his  consent.  It  is  not  that  he  may  forbid  it,  but  his  non-consent 
is  fatal  to  the  assignation.  It  was  said  for  the  respondents  that  this  is  a  more  correct 
clause  than  the  clause  excluding  assignees,  because  no  doubt  the  law  says  that,  not- 
withstanding the  exclusion  of  assignees,  it  may  be  in  the  power  of  the  tenant  to  assign 
if  the  landlord  does  not  object ;  yet,  technically  speaking,  if  you  exclude  assignees 
without  adding  anything  else,  you  make  the  lease  the  title  of  the  original  tenant,  and 
not  of  the  assignee ;  and  therefore  the  more  correct  style  is  to  say,  "  I  contemplate 
a  conditional  assignation,  but  the  condition  is,  that  you  and  1  shall  join  in  granting 
that  assignation ;  and  if  1  don't  join,  it  is  not  to  be  an  assignation."  If  that  stipulation 
is  made,  can  we  enter  into  an  inquiry  whether  the  landlord  is  acting  honestly  or  dis- 
honestly in  defeating  the  power  he  has  granted  ?  He  has  granted  no  power  except 
a  conditional  power ;  and  how  is  he  defeating  that  conditional  power  by  declining 
to  purify  the  condition  on  which  it  exists  1  No  doubt,  by  withholding  his  consent 
he  is  preventing  the  only  power  he  has  granted  from  coming  into  existence ;  but  that 
is  the  very  nature  of  his  stipulation.  The  words  are  explicit  and  strong,  "  but  under 
this  condition  always,  that  if  the  tenant  shall  desire  to  assign  this  lease,  or  to  subset 
the  premises  hereby  let,  the  assignation  or  the  subtack  shall  be,  and  shall  only  be, 
with  the  written  consent  of  the  proprietor."  In  the  face  of  that,  we  are  asked  nere, 
in  the  first  place,  to  construe  this  clause  to  mean  that  the  tenant  shall  have  a  power 
to  [23]  assign,  that  the  landlord  shall  have  merely  a  power  to  object,  and  that  he 
shall  only  have  the  power  to  object  on  good  grounds.  That  is  the  meaning  of  the  pleas 
here  urged.  We  are  asked  to  find  that,  and  to  find  that  the  Duke  of  Portland  has  no 
good  grounds  to  object.  He  may  object,  though  he  is  not  bound  to  state  his  grounds  ; 
but  we,  by  some  power  of  mating  a  window  into  his  breast,  or  by  applying  some 
inquisitorial  means  utterly  unknown  to  the  law,  are  to  find  out  the  grounds  which 
he  is  not  bound  to  state,  and  which  nobody  can  know  except  himself  ;  and  all  this  on 
the  strength  of  a  letter  written  by  his  agent,  in  which  he  says  that  if  certain  induce- 
ments are  given  him,  he  may  waive  his  objection.  It  appears  to  me  out  of  the  question 
for  us  to  find  what  we  are  asked  to  find  by  this  reclaiming  note.  With  reference  to 
the  case  of  Wight  v.  the  Earl  of  Hopetoun,  I  have  only  this  to  say,  that  it  is  clear  that 
the  Court  cannot  have  meant  to  decide  that  question,  which  they  considered  it  their 
duty  to  leave  entirely  open.  They  did  not  find  it  in  favour  of  the  pursuer  in  terms  of 
his  lease ;  neither  did  they  negative  it ;  they  left  it  open.  Now,  the  dicta  of  Judges, 
when  they  are  not  going  to  decide  anything,  and  are  looking  forward  to  some  possible 
thing  in  the  distance,  are  always  to  be  read  with  consideraole  caution.  I  do  not  see 
that  there  are  anv  very  strong  statements  except  by  I/ord  Ivory,  who  seems  to  have 
qualified  as  a  Judge  the  opinions  he  had  recorded  as  a  commentator ;  but  when  the 
matter  was  broached  at  all,  I  can  quite  understand,  particularly  with  reference  to 
a  lease  of  such  long  endurance,  if  you  take  into  view  its  renewability,  that  the  Court 
might  not  wish  to  encourage  a  party  who  was  acting  as  liord  Hopetoun  was  thought 
in  some  of  these  cases  to  be  acting,  with  a  very  natural  desire  to  take  advantage  of 
any  opening  which  occurred  to  get  rid  of  the  leases  altogether ;  I  can  quite  understand 
the  Court,  which  was  under  no  responsibility  to  pronounce  a  judgment,  taking  care 
that  no  encouragement  should  be  given  to  Lord  Hopetoun  to  stand  on  the  extreme 
of  his  rights,  and  rather  to  deter  him  from  raising  the  question,  and  from  proceeding 
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in  a  manner  that  might  be  harsh  and  unreasonable.  But  in  the  case  before  us  I  have 
no  doubt  that  in  law,  as  well  as  according  to  the  common-sense  meaning  of  this  clause, 
it  is  in  the  power  of  the  proprietor  to  say  to  his  tenant,  "  If  you  want  to  assign,  you 
must  come  to  me,  and  if  I  consent,  the  assignment  shall  be  good ;  but  if  I  don't  con- 
sent, there  can  be  no  assignment." 

The  Court  adhered,  with  expenses  since  the  date  of  the  interlocutor,  and  remitted 
to  the  Lord  Ordinary. 

Mei-ville  &  LiNDESAY,  W.S.— HoRNE,  HoRNE,  &  Lyell,  W.S.— -Agents. 

[Commented  nfxm.  Lord  Elphinstone  v.  Monkland  Iron  &  Coal  Co.,  1886,  13  E. 
(H.  L)  98.    Followed,  Marquis  of  Breadalbane  v.  Whitehead  &  Sons,  21  R  138.]      . 


Xo.  5.  IV.  Macphkrson,  23.     10  Nov.  1865.     Ist  Div.— Lord  Jerviswoode,  C. 

Sir  Archibald  I.  Campbeix,  Bart.,  Pursuer.— Lord- Adt?.  Moncreif—Tait. 

Gpx)rge  Bertram  and  Others  (Bertram's  Trustees),  and  George 

Bertram  junior,  Defenders.— Gifford— Thorns. 

Right  in  Security — Redemption — Superior  and  Vassal — Irritancy  ob  nan  sdutum 
canontm — Tide  to  Sue.-Axk  the  dispositive  clause  of  a  disposition  with  an  a  me  vel 
de  me  holding,  the  granter  sold,  alienated,  and  disponed  a  right  of  mid-superiority, 
"  under  redemption  by  payment  making  of  the  aforesaid  sums  of  money  in  manner 
underwritten."  It  appeared  from  the  narrative  and  other  clauses  of  the  deed,  that 
it  was  granted  in  further  security  of  a  debt  for  which  a  personal  bond  had  formerly 
been  granted.  In  the  precept  of  sasine  it  was  declared  that  the  subjects  should  be 
redeemable  by  payment  of  the  debt.  The  representative  of  the  disponee,  after  entry 
with  the  disponer's  superior,  raised  a  declarator  of  irritancy  ob  non  soLuium  canonem 
against  the  sub-vassal.  Held  (1)  that  the  deed  was,  ex  facie,  a  disposition  in  security, 
and  did  not  divest  the  granter  of  the  mid-superiority ;  and  (2)  that  the  pursuer 
having  merely  a  heritable  security  over  the  mid-superiority  had  no  title  to  sue 
the  action. 

About  the  end  of  last  century  Alexander  Wight  was  proprietor  of  a  piece  of  ground 
on  the  east  side  of  Leith  Walk,  which  was  held  of  the  Lord  Provost  and  Magistrates 
of  Edinburgh,  as  governors  of  Trinity  Hospital.  On  the  4th  March  1796  he  feued 
this  piece  of  ground  to  Joseph  Cooper,  to  [24]  be  holden  of  himself,  his  heirs  and  suc- 
OEssors,  for  the  yearly  payment  of  certain  feunluties. 

On  13th  March  1811,  Wight,  with  consent  of  his  spouse,  executed  a  disposition, 
which,  after  narrating  that  in  July  1805  he  had  granted  a  personal  bond  in  favour  of 
Walter  Russell  for  £1000  (to  account  of  which  £400  had  been  paid  in  November  1808), 
and  that  Mrs.  Jean  Howie,  who  had  acquired  right  thereto,  **  had  agreed  to  supersede 
payment  of  the  aforesaid  sum  of  £600  sterling  to  the  term  of  Whitsunday  in  the  year 
1812,  on  our  granting  to  her  the  disposition  and  assimation  in  security  thereof  under- 
written," proceeds  thus, "  Therefore  wit  ye  us,  Alexander  Wight,  to  have  sold,  alienated, 
amd  disponed,  as  we  do  hereby  sell,  alienate,  and  dispone,  to  and  in  favour  of  the  said 
Mrs.  Jean  Howie,  for  behoof  of  the  saids  James  Howie,  <S:c.,  her  children,  All  and  Whole 
that  piece  of  ground,  &c. ;  but  always  with  and  under  the  burdens  and  declarations 
eontained  in  the  original  rights  thereof,  and  under  redemption  by  payment  making 
of  the  aforesaid  sums  of  money  in  manner  underwritten.  In  which  piece  of  ground 
ahove  disponed  in  security  and  payment  as  said  is, — we  bind  and  oblige  us,  and  our 
beirs  and  successors,  to  infeft  and  seise  the  saids  Mrs.  Jean  Howie  for  behoof  foresaid, 
ud  their  foresaids,  to  be  holden  by  them  by  two  several  infeftments  and  manners  of 
holding  am£velde  me,  in  the  same  manner  as  we  hold  or  might  hold  the  same,  and  that 
dthcr  by  resignation  or  confirmation,  the  one  without  prejudice  of  the  other." 

The  procuratory  of  resignation  resigned  the  subjects, "  in  favour  and  for  new  infeft- 
ment  of  the  same,  to  be  ix^e,"  &c.,  to  the  said  Mrs.  Jean  Howie,  &c.,  **  heritably,  in 
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due  and  competent  form,  but  redeemably  always  on  payment  making  to  them  of  the 
aforesaid  sum  of  £600  sterling,  annualrents  due  therefor  at  the  time,"  &c. 

The  clause  of  warrandice  was  in  the  following  terms : — ^"  Which  piece  of  ground 
and  pertinent  with  this  disposition  in  security,  I,  the  said  Alexander  Wight,  bind  and 
obHge  me,  my  heirs  and  successors,  and  warrant  to  be  good  and  sufficient,  &c.,  to  the 
said  Mrs.  Jean  Howie  and  the  other  persons  above  named,  at  all  hands  and  against  all 
deadly,  as  law  will,  excepting  always  the  subfeu-contracts  aftermentioned."  The  deed 
further  assigned  the  writs,  including  the  feu-contract  with  Cooper  already  mentioned, 
and  the  rents  "  in  all  time  coming  during  the  not  redemption." 

The  precept  of  sasine  was  as  follows  : — "  Attour  we  hereby  desire  and  require  you 
and  each  of  you,  our  bailies  in  that  part,  hereby  specially  constituted, 
that  on  sight  hereof  ye  pass  to  the  aforesaid  piece  of  ground,  and  there  give  and  deliver 
to  the  said  Mrs.  Jean  Howie,  for  behoof  of  the  saids,  &c.,  heritable  state  and  sasine,  real, 
actual,  and  corporal  possession,  of  All  and  Whole  the  aforesaid  piece  of  ground,  but 
always  with  and  under  the  declarations  and  restrictions  mentioned  in  the  original  rights 
thereof,  and  that  by  delivering  to  them,  or  to  their  certain  attorney  or  attorneys  in 
their  names,  bearers  hereof,  of  earth  and  stone  of  the  said  piece  of  ground,  and  other 
usual  symbols,  redeemable  always  and  under  redemption  in  manner  underwritten, 
viz.  Declaring,  as  it  is  hereby  provided  and  declared,  that  the  piece  of  ground  and 
others  above  disponed  shall  be  r^eemable  by  us  or  either  of  us,  our  heirs  and  successors, 
from  the  said  Mrs.  Jean  Howie  and  her  children,  their  heirs  or  assignees,  by  payment 
making  to  them,  at  the  term  of  Whitsunday  in  the  year  1812,  or  at  any  term  of  Whit- 
sunday thereafter,  of  the  aforesaid  principal  sum  of  £600  sterling  annualrents  that 
shall  be  due  therefor  at  the  time,  and  penalty  if  incurred,  together  with  the  necessary 
charges  of  infefting,  conveying,  or  discharging  these  presents,  and  in  case  of  refusal  to 
accept,  by  consignation  of  the  said  several  sums  of  money  in  the  hands  of  the  cashier 
to  the  Royal  Bank  of  Scotland  for  the  time,  upon  the  peril  of  the  consigner,  and  this  in 
[25]  ^o  ways  ye  leave  undone  ;  for  doing  whereof,  we  commit  to  you  full  power  by  this 
our  precept  of  sasine." 

Mrs.  Howie  was  subsequently  infeft  upon  this  precept  "  under  redemption,"  and 
the  infeftment  was  afterwards  confirmed  by  the  superiors. 

In  1864  Sir  Archibald  Islay  Campbell  of  Succoth,  being  then  duly  vest  and  seised 
in  the  rights  formerly  held  by  Mrs.  Howie,  and  having  entered  with  the  superiors,  the 
Provost  and  Magistrates  of  Edinburgh,  raised  the  present  action  against  tne  trustee* 
of  the  late  James  Bertram,  and  George  Bertram,  his  heir-at-law,  as  in  right  to  the  feu 
granted  to  Cooper  in  1796  above  mentioned,  concluding  for  declarator  that  the  feu- 
duties  for  the  years  from  Candlemas  1861  to  Candlemas  1863  were  due,  and  that  the 
defenders  "  had  thereby  incurred  the  irritancy  introduced  by  the  statute  of  the  15th 
Parliament  of  King  James  VI.,  1597,  c.  246  "  ;  "  and,  in  t^rms  thereof,  have  amitted 
and  tint  the  feu,  and  all  right  and  title  to  the  said  subjects,  ob  non  soLutum  caiKmem,'' 
and  that  the  feu-contract  had  become  void  and  null,  and  that  the  pursuer  might  enter 
into  possession.    The  summons  also  contained  a  conclusion  for  decree  of  removing. 

The  pursuer  pleaded ; — (1)  That  being  the  immediate  superior  vest  and  seised  in 
the  subjects  in  question,  and  the  defenders,  as  vassals  and  feuars  or  proprietors, 
holding  and  possessing  the  same,  having  failed  to  make  payment  of  their  feu-dutiee 
for  the  space  of  two  whole  years,  they  have  incurred  a  forfeiture  of  their  right,  ob  non 
soiutum  canonem,  and,  in  terms  of  the  statute  thereanent,  have  amitted  and  tined  their 
feu  of  the  said  subjects  ;  and  the  pursuer  is  entitled  to  have  the  same  declared,  and  to 
have  the  defenders  ordained  to  remove  from  the  said  subjects,  and  himself  to  enter 
into  full  possession  thereof. 

The  defenders  pleaded  ;--(l)  The  pursuer  has  not  set  forth,  and  does  not  possess, 
a  title  to  sue  this  action  and  insist  in  the  claim  there  made,  either  as  regards  an  entry, 
or  as  regards  the  irritancy  for  non-payment  of  feu-duties.  (2)  The  pursuer  not  having 
a  heritable  and  irredeemable  title  to  the  subjects  libelled,  and  not  being  the  superior 
of  the  defenders,  or  any  of  them,  in  any  feu,  cannot  maintain  the  present  action  against 
them.  (3)  As  the  pursuer  does  not  possess  the  plenum  dominium  directumy  but  the 
superiority  has  been  split,  to  the  vassal's  prejudice,  and  without  his  consent,  and,  more- 
over, as  the  pursuer  is  an  interjected  superior,  he  is  not  entitled  to  maintain  the  claims 
on  which  he  insists  in  this  action. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — *  Finds  that  the  pursuer  holds 
the  subjects,  in  right  of  which  he  insists  in  the  present  action,  under  the  titles  set  forth 
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in  the  record  in  his  behalf,  in  property,  subject  to  redemption  always  as  therein  pro- 
Tided  :  And  to  such  extent  and  effect  sustains  the  first  plea  in  law  for  the  pursuer, 
and  repels  the  first,  second,  and  third  pleas  stated  on  record  for  the  defenders,  and,  before 
answer  on  the  remaining  pleas  of  parties,  appoints  the  cause  to  be  enrolled,  that  they 
may  be  heard  thereon,  if  so  advised  ;  reserving,  meanwhile,  the  question  of  expenses."* 
[26]  The  defenders  reclaimed,  and  argued;— The  pursuer  was  merely  a  creditor  holding 
a  heritable  security  over  the  supriority,  and  had  no  title  to  sue  the  action.  He  was 
in  no  better  position  than  an  adjudger  before  the  expiry  of  the  legal,  who  had  no  power 
to  enter  vassals.  The  debtor  was  not  divested,  and  therefore  there  might  be  more 
than  one  adjudger.    In  hke  manner  there  might  be  many  bond-holders. t    So  long  as 

*  "  Note. — ^This  case  may  be  found  to  present  features  of  difficulty  as  respects  the 
application  of  the  law  to  the  terms  of  the  titles  founded  on  by  the  parties  respectively, 
and  to  the  state  of  the  facts  in  which  the  questions  arise.  But,  after  carefully  con- 
sidering the  various  authorities  to  which  he  was  referred,  the  Lord  Ordinary  has  come 
to  the  conclusion  that  the  defenders  are  not  well  founded  in  their  contention,  that  the 
pursuer  holds  no  title  to  warrant  him  in  insisting  in  the  present  action. 

*"  It  is  not  disputed,  as  he  understands,  that  the  true  question  for  determination  is 
whether  the  title  which  is,  in  fact,  held  by  the  pursuer,  is  to  be  dealt  with,  in  law,  as  a 
right  in  security  merely,  and  for  payment  of  debt,  or  as  a  right  of  property,  qualified 
by  an  obligation  to  reconvey  on  redemption  by  payment  of  that  debt. 

'The  writ  under  the  terms  of  which  tms  question  arises,  is  a  disposition  and 
[26]  assignation  in  security,  granted  by  Alexander  Wight  and  others,  in  favour  of  Mrs. 
Jean  Howie,  of  which  No.  18  of  process  is  an  extract.  The  pursuer  is  now,  under 
the  progress  of  titles  produced,  in  the  right  of  Howie. 

"  The  first,  and,  as  it  appears  to  the  Lord  Ordinary,  important  observation  which 
occurs  on  the  perusal  of  thiiB  writ  is,  that  it  does  not  contain  any  direct  personal  obliga- 
tion on  the  grantors  to  make  payment  of  the  sum  of  £600,  for  the  security  of  which 
the  deed  was  granted.  The  original  obKgation  to  pay  was  in  favour  of  Walter  Russell 
and  his  heirs,  &c.,  as  narrated  in  the  disposition.  Mrs.  Howie,  the  grantee  in  the 
deed,  makes  payment  to  Russell  of  £600  and  interest ;  and  Russell,  by  separate  deed, 
assigns  to  Mrs.  Howie  the  sum,  with  penalty,  interest,  and  bond  therefor  :  and  on  the 
narrative  that  Mrs.  Howie  *  had  agreed  to  supersede  payment  of  the  foresaid  sum  of 
£600  sterling  to  the  term  of  Whitsunday  in  the  year  1812,  on  our  granting  to  her  the 
disposition  and  assignation  in  security  thereof  underwritten,' [therefore  the  grantors 
sell,  afienate,  and  depone  to  and  in  favour  of  Mrs.  Howie,  &c.,  the  subjects  therein 
contained.  '  But  always  with  and  under  the  burdens  and  declarations  contained  in 
the  original  rights  thereof,  and  under  redemption,  by  payment  making  of  the  aforesaid 
sums  of  money,  in  which  piece  of  ground  above  disponed  in  security  and  payment  as 
said  is,  we  bind  and  oblige  us,'  and  so  forth,  to  infeft  and  seise  the  said  Mrs.  Jean 
Howie. 

*  Thus  Mrs.  Howie  becomes  vested  in  the  right,  and  she,  with  consent  of  her 
children,  transfers  the  same  to  Ramusay,  in  terms  of  the  conveyance.  No.  9  of  process, 
and  by  progress  that  right  stands  vested  in  the  pursuer. 

*  Now,  does  the  right  so  held  by  the  latter,  under  the  progress  produced  and  founded 
on,  support  the  title  here  1  Is  that  right  one  of  security  merely,  or  is  it  a  right  of 
property  in  the  holder,  subject  to  the  exercise  of  an  equitable  power  of  redemption  by 
another,  so  as  to  fall  within  the  principle  laid  down  by  Lord  Stair  in  treating  of  Wadsets, 
book  2,  tit.  10,  sects.  1  and  2  1 

**  To  determine  this,  it  is  necessary  to  consider  the  special  character  of  the  right 
held  by  the  pursuer. 

*The  Lord  Ordinary,  on  perusal  of  the  deeds,  and  after  the  best  consideration 
he  can  give  to  the  matter,  comes  to  the  conclusion  that  the  pursuer  is  proprietor  of 
the  subjects,  and  that  that  right  of  property  can  only  be  taken  out  of  his  person  by 
a  conveyance  executed  by  him  ;  and  that  although  he  is  bound,  on  receiving  payment 
of  the  consideration  for  which  the  right  vested  in  lum  was  originally  granted,  to  reconvey 
the  property,  still  that,  in  so  doing,  he  will  reconvey  that  property  in  respect  solely 
fA  the  equitable  right  vested  in  the  defenders  to  insist  for  that  reconveyance,  in  con- 
sequence of  repayment  of  the  consideration  which  led  to  the  constitution  of  the  right, 
and  not  because  the  right  is,  ipso  facto,  extinguished  by  that  repayment." 

t  Mackenzie  v.  Ross  and  Ogilvie,  1791,  1  Ross,  L.  C.  133;  Grindlay  v.  Drysdale, 
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redemption  was  competent,  the  security-holder  had  no  power  to  enter  vassals.  *  The 
narrative  of  the  deed  of  1811  shewed  that  it  was  an  ordinary  disposition  in  security, 
the  only  peculiarity  being,  that  the  personal  security  was  in  one  deed  and  the  disposition 
in  security  in  another.  This  was  not  a  sale  with  a  factum  de  retrovendendo ;  it  was 
a  mere  disposition  in  security.  It  thus  differed  from  the  kind  of  wadset  to  which  alone 
was  applicable  the  passage  in  Stair  which  the  Lord  Ordinary  quoted  as  his  authority. 
"  Those  wadsets  "  are  the  words  used  by  Stair,  in  contradistinction  to  wadsets  generally. 
The  wadsets  Stair  dealt  with  were  equivalent  to  the  modem  form  of  an  absolute  dis- 
[27]-posit;ion,  with  a  separate  back-letter,  and  in  both  cases,  undoubtedly,  the  party 
holding  the  ex  facie  absolute  title  was  entitled  to  demand  feu-duty  and  enter  vassals. 
The  person  holding  such  a  title,  and  who  was  first  inf  eft,  would  exclude  all  other  creditors, 
and  could  grant  a  safe  entry ;  but  that  was  not  so  here,  as  every  bond-holder  might 
claim  to  enter.  It  was  necessary  for  the  pursuer's  success  to  maintain  that  Wight  could 
not  have  granted  a  second  security;  but  it  was  clear  that  such  a  second  security 
would  have  been  good.  If  Wight  or  his  heir  were  to  pay  or  to  consign  £600,  he  would 
not  require  a  reconveyance  of  the  subjects,  for  the  inciunbrance  would  fly  off. 

The  pursuer  argued  that  he  was  entered  as  vassal  of  the  over-superior,  to  whom 
he  paid  feu-duties.  He  stood  in  Wight's  place.  It  was  not  necessary  that  Wight's 
heir,  if  such  a  person  existed,  should  have  been  called  as  a  defender.  His  rights  could 
not  be  limited,  but  greatly  increased,  were  this  action  to  succeed,  and  the  feu-right 
granted  to  Cooper  to  be  swept  away.  The  fact  that  the  right  of  redemption  was  expressed 
in  the  deed  was  of  no  consequence  here.  Its  only  effect  was,  that  it  was  good  against 
third  parties  without  registration  under  the  Act  1617,  c.  17.  ITie  disposition  was  not 
affected  by  the  right  of  redemption  or  power  of  buying  back.  This  constituted  a 
pactum  de  retrovendendo,  which  implied  that  the  subjects  had  been  conveyed  away,  as  no 
one  buys  back  what  belongs  to  himself.  The  creditor  was  the  proprietor,  only  under 
the  disadvantage  of  another  having  a  right  to  a  conveyance  upon  payment  of  a  certain 
sum.  There  was  no  burden  on  the  cr^itor's  sasine,  except  the  right  of  redemption. 
He  had  not  the  absolute  property,  but  he  had  the  full  fee  so  long  as  the  personal  right 
of  redemption  was  not  used.  Even  if  Wight  or  his  heir  were  to  pay  the  money,  the 
pursuer's  entry  with  the  superior  would  stand,  and  until  the  debtor  obtained  letters 
of  regress,  he  could  not  be  reinstated  as  vassal.! 
The  opinion  of  the  Court  was  delivered  by 

Lord  Curriehill. — ^The  irritancy  which  the  pursuer  seeks  to  have  declared  is 
not  a  conventional  irritancy,  but  the  statutory  one,  introduced  by  the  Act  1597,  c. 
246.  The  defence  stated  is,  that  the  pursuer  has  no  title  to  sue  the  action,  because 
he  is  not  the  defender's  superior. 

In  order  to  solve  the  question  thus  raised,  it  is  necessary  to  determine  what  right 
remained  in  Wight  after  he  had  granted  the  deed  of  1811  in  favour  of  Mrs.  Howie  ? 
Was  Wight  divested  of  the  mid-superiority  by  Mrs.  Howie  being  infeft  ? 

The  deed  was  granted  as  a  security  for  debt.  But  there  are  two  modes  of  granting 
an  heritable  security  for  debt,  by  one  of  which  the  granter  is  divested  of  his  property, 
and  retains  only  a  jus  crediti  or  personal  claim  for  reconveyance  on  paying  the  debt, 
and  by  the  other  he  creates  merely  an  incumbrance  on  his  own  property  ;  and  it  is 
necessary  to  ascertain  to  which  of  these  two  classes  this  deed  belongs. 

The  deed  contains  no  personal  bond  for  payment  of  the  debt,  for  security  of  whicli 
it  is  granted ;  but  it  contains  a  full  recital  of  that  debt,  which  was  previously  owing 
by  the  granter,  Wight,  to  Mrs.  Howie,  the  grantee,  and  it  narrates  that  a  balance  of 
£600  of  that  debt  was  unpaid.  The  deed  sets  forth,  "  And  now,  considering  that  the 
said  Mrs.  Jean  Howie  had  agreed  to  supersede  payment  of  the  foresaid  sum  of  £600 
stg.  to  the  term  of  Whitsunday  1812,  on  our  granting  to  her  the  disposition  and  assigna- 
tion in  security  underwritten."  Thus,  according  to  the  granter's  own  description 
of  the  deed,  it  was  a  conveyance  in  security ;  and  accordingly,  in  carrying  out  the 
intention  so  set  forth,  the  dispositive  clause  conveys  the  subjects  to  Mrs.  Howie,  "  but 

1833,  1  Ross,  L.  C.  140;  Home  r.  Smith,  1794,  M.  15,077  ;  Railton  v.  Muirhead,  20t.h 
June  1834, 12  S.  757. 

*  Stair,  2,  10,  1  and  13;  Duke  of  Roxburghe  v.  Wauchope,  1825,  1  W.  and  S., 
H.  L.  41. 

t  Skene  de  Verb.  Sig.  voce  "  Reversion  ** ;  Bellas  Prin.  903  ;  Dallas's  Styles,  Ed. 
1617  ;  Ross's  Lect.  vol.  ii.  pp.  356,  558. 
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always  under  the  burdens  and  declarations  contained  in  the  original  rights  thereof  " 
(that  is,  the  titles  of  the  granter),  "  and  under  redemption  by  payment  making  of  the 
aforesaid  sums  of  money  in  manner  underwritten,'' 

This  reference  to  a  subsequent  clause  of  this  deed  itself  makes  the  latter  a  part 
of  the  dispositive  clause.  We  find  the  clause  so  referred  to  in  the  precept  of  [28]  sasine ; 
and  it  is  in  these  terms  : — "  Declaring,  as  it  is  hereby  provided  and  declared,  that  the 
piece  of  ground  and  others  above  disponed  shall  be  redeemable  by  us,  or  either  of  us, 
our  heirs  and  successors,  from  the  said  Mrs.  Jean  Howie  and  her  children,  &c.,  by  pay- 
ment making  to  them  at  the  term  of  Whitsunday  in  the  year  1812,  or  at  any  term 
of  Whitsunday  thereafter,  of  the  foresaid  principal  sum  of  £600  sterling,  annualrents 
that  shall  be  due  therefor  at  the  time,  and  penalty  if  incurred,  together  with  the  neces- 
sary charges,  &c.,  and  in  case  of  refusal  to  accept,  by  consignation  of  the  said  several 
sums  of  money  in  the  hands  of  the  cashier  to  the  Eoyal  Bank  of  Scotland  for. the  time, 
upon  the  peril  of  the  consigner." 

This  clause  has  the  same  effect  as  if  it  were  part  of  the  dispositive  clause;  and 
thus  the  very  act  of  disponing  is  quaHfied  as  being  only  to  a  Umited  and  temporary 
effect.  And  although  the  word  **  security "  is  not  inserted  in  juxtaposition  witK 
the  dispositive  word  "  sell,"  &c.,  not  only  is  it  not  necessary  that  that  word  should 
be  inserted  as  a  vox  signata  in  that  part  of  the  deed,  but  it  is  in  effect  there  by  the  dis- 
position being  declared  in  the  immediately  preceding  context  to  be  a  disposition  in 
security  ;  and  the  same  declaration  is  repeated  in  the  immediately  succeeding  context, 
as  I  shall  presently  shew.  A  double  manner  of  holding  is  inserted  as  common  in  such 
deeds,  and  it  was  quite  optional  to  the  grantee  to  hold  by  either.  But  I  cannot  enter 
into  the  doctrine  that  the  nature  of  the  disponee's  right  is  different,  according  as  he 
enters  in  one  way  or  other ;  or,  in  other  words,  that  it  is  a  right  of  security  merely  by 
a  base  infeftment,  and  a  right  of  property  by  a  public  one.  That  is  a  doctrine  which 
I  never  heard  stated  before. 

Lord  Advocate. — ^That  is  not  the  doctrine  which  I  maintained.  I  said  the  grantee 
was  proprietor  either  way. 

Lord  Curriehill. — It  is  a  doctrine  equally  new  to  me,  that  a  person,  whose  right 
is  fir  facie  redeemable  on  the  payment  of  a  debt  therein  specified,  is  the  proprietor  of 
the  subjects.     I  know  no  grounds  in  law  for  such  a  doctrine. 

I  need  not  go  over  the  other  parts  of  the  deed.  The  procuratory  of  resignation 
(which,  as  the  law  stood  at  the  time  when  the  deed  was  granted,  was  the  only  part 
of  the  writ  under  which  the  grantee  could  have  demanded  an  entry  from  the  superior), 
contains  the  words  "  redeemably  always  on  payment  making,"  &c.,  again  referring  to 
the  clause  in  the  precept  of  sasine ;  and  of  course  the  superior  would  have  had  no 
power,  under  such  a  qualified  resignation,  to  grant  an  entry  otherwise  than  subject 
to  that  qualification ;  and  he  did  not  do  so.  Mrs.  Howie  was  infeft  in  terminis  of  that 
qualification.  Her  infeftment  expressly  bears  to  be  "  under  redemption."  And  that 
right  was  confirmed  by  the  superiors. 

Suppose  that  the  question  had  occurred  while  both  Wight  and  Cooper  were  alive. 
Would  it  then  have  been  held  that  Weight  had  ceased  to  be  the  vassal  of  the  town 
of  Edinburgh,  and  that  he  had  ceased  to  be  Cooper's  superior  1  I  am  of  opinion  that 
he  had  not.  He  remained  the  town's  vassal,  and  the  superior  of  Cooper ;  and  the 
effect  of  the  right  created  in  favour  of  Mrs.  Howie  was  merely  to  create  a  burden  upon 
hia  right  of  mid-superiority. 

There  is  a  distinction  between  two  kinds  of  heritable  securities  which  is  most  element- 
ary in  the  law  of  Scotland,  and  it  is  this  : — ^When  a  deed  of  security  contains  in  gremio 
the  right  of  reversion,  then  the  qualification  renders  the  security  a  mere  incumbrance. 
And  the  right  of  fee  thus  burdened  remains  vested  in  the  granter.  But  if  the  convey- 
ance is  ex  facie  absolute,  and  the  right  of  reversion  is  contained  in  a  separate  writing, 
then  there  is  a  mere  personal  pactum  de  retrovendendo.  The  right  of  fee  is  in  the  pur- 
chaser ;  and  the  granter's  right  is  sua  natwra  only  a  personal  one,  and  would  not  be 
ineffectual  in  competition  with  singular  successors  of  the  grantee  unless  the  separate 
deed  of  reversion  were  registered  in  the  Register  of  Sasines  in  terms  of  the  Act  of  1617. 
The  reversion  in  the  present  case  was  of  the  former  kind. 

Even  before  the  usury  laws  were  abolished,  and  the  present  forms  of  securities 
were  adopted,  there  were  two  different  sorts  of  wadsets.  I  do  not  allude  to  the  differ- 
ence between  proper  and  improper  wadsets— that  is  a  different  distinction — but  to  the 
difference  between  those  wadsets  in  which  the  reversion  was  incorporated  in  the  right, 
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and  those  where  it  was  in  a  separate  writing.  These  two  kinds  of  reversion  were 
treated  as  distinct  both  in  the  statute  of  1617  requiring  [29]  the  registration  of  sasines 
and  reversions,  and  also  in  the  statute  of  the  same  year  establishing  prescription.  The 
distinction,  which  is  clearly  pointed  out  in  both,  is  a  very  broad  one.  Under  the  one 
the  reversion  is  a  right  of  property,  and  under  the  other  it  is  a  personal  claim,  efifectual 
against  singular  successors  only  by  force  of  the  statute.  The  deed  in  favour  of  Mrs. 
Howie,  even  if  it  had  been  a  wadset  in  the  old  form,  would  have  been  a  wadset  with 
the  reversion  incorporated  in  it,  and  would  have  been  merely  a  pignus  or  security. 
Several  passages  from  institutional  writers  have  been  read  to  us  by  the  pursuer ;  but 
I  feel  sure  that  if  these  be  analysed,  it  will  be  found  that  where  they  speak  of  the 
wadsetter's  right  being  a  right  of  property,  they  refer  to  the  case  where  the  right 
of  redemption  was  expressed  in  a  separate  writing. 

The  fallacy  of  the  pursuer's  argument  appears  clearly  by  inquiring  how  Wight 
could  have  created  another  security  over  his  property  after  this  deed  to  Howie  ]  Could 
he  not  have  granted  another  infeftment  to  the  lender  t  Would  it  have  been  necessary 
to  have  conveyed  in  security  only  his  personal  claim  on  Mrs.  Howie  to  a  reconveyance 
on  payment  of  the  first  debt  1  It  is  quite  certain  that  he  might  have  granted  fifty 
postponed  securities,  by  similar  dispositions  in  security  and  infeftments  thereon  ;  and 
he  could  only  have  done  so  in  respect  he  remained  still  the  proprietor. 

Suppose  further,  that  he  had  consigned  the  £600  in  the  Royal  Bank,  and  had 
raised  an  action  of  declarator  of  redemption  and  got  his  decree,  the  incumbrance  would 
thereby  have  been  extinguished,  and  his  right  of  property  would  have  been  disburdened, 
and  would  have  been  complete  without  reinfeftment.  As  such  would  have  been  the 
case  if  this  question  had  arisen  while  Cooper  and  Howie  were  both  alive,  the  case  is 
now  the  same.  The  rights  of  the  successors  are  precisely  the  same  as  were  those  of 
their  authors. 

It  makes  no  difference  whether  the  infeftment  by  which  the  heritable  security 
was  completed  was  public  or  base.  In  either  case  the  right  of  reversion  was  the  right 
of  property,  and  the  creditor  was  merely  an  incumbrancer.  And,  therefore,  I  cannot 
concur  with  the  Lord  Ordinary  in  holding  that  that  creditor  is  entitled  to  sue  a 
declarator  of  tinsel  of  the  sub-vassars  right ;  and  I  think  the  interlocutor  should  be 
altered,  and  the  defenders  assoilzied  from  the  conclusions  of  the  action. 

This  interlocutor  was  pronounced  : — "  Alter  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against:  Assoilzie  the  defenders  from  the  conclusions  of  the  action,  and 
decern  :  Find  the  pursuer  liable  to  the  defenders  in  expenses  of  process :  Allow  an 
account  to  be  given  in,  and  remit,"  &c. 

ScARTH  &  Scott,  W.S.— Tatt  &  Crichton,  W.S.— Agents. 

[Referred  to,  National  Bank  of  Scotland  v.  Union  Bank  of  Scotland,  1885, 13  R.  380.] 


No.  6.  IV.  Macpherson,  29.      U  Nov.   1865.      1st    Div.— Lord    Jervis- 

woode,  C. 

David  Thomson,  Vur&uer.—Gifford—Macdonald. 
Thomas  Adam,  Defender.— Lord- ArJv.  Moncreiff—M'Ijennan. 

Reparation — Privilege — Issue. — In  an  action  of  damages  against  a  defender  for 
having  made  to  a  procurator-fiscal  a  charge  of  theft  against  the  pursuer,  which  he 
alleged  to  be  false,  in  consequence  of  which  he  had  been  apprehended, — held  that 
the  case,  as  disclosed  by  the  pursuer,  was  one  of  privilege,  and  that  he  must  put  in 
issue  malice  and  want  of  probable  cause.    Form  of  issue. 

This  was  an  action  of  damages  at  the  instance  of  David  Thomson,  fisherman, 
Pulteneytown,  Wick,  against  Thomas  Adam,  joint  agent  at  Wick  for  the  Aberdeen 
Town  and  County  Bank. 

The  pursuer  averred  that  he  had  received  a  cheque  for  £80,  payable  at  the  defender's 
bank ;  that  he  presented  the  cheque  for  payment,  and  that  the  defender  paid  over  to 
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him  three  parceb  of  £1  notes,  each  parcel  containing  twenty  notes,  and  one  parcel  of 
four  £5  notes.  That  the  pursuer  left  the  bank  with  the  notes,  took  them  home  with 
him,  and  handed  them  to  his  mother,  who  counted  the  notes,  and  found  them  to 
amount  to  £80.  That  before  the  money  was  put  away,  a  bank  clerk  came  from  the 
bank  and  stated  "  that  the  defender  thought  he  had  given  the  pursuer  £20  too  [30]  much, 
meaning  that  he  had  paid  the  pursuer  £100  inst^  of  £80.  The  pursuer  answered 
that  the  money  was  quite  correct,  and  he  or  his  mother  handed  to  the  clerk  the  whole 
hank  notes  which  the  pursuer  had  received  from  the  defender,  that  he  might  count 
them  himself,  and  satisfy  himself  that  the  amount  was  correct.  The  clerk  did  so, 
and  satisfied  himself  that  there  were  notes  to  the  amount  of  only  £80."  (Cond.  4) 
*  .  .  .  The  pursuer  then  put  in  his  pocket  the  whole  bank  notes  which  he  had  re- 
ceived from  the  defender,  and  accompanied  the  clerk  to  the  bank  office.  On  arriving 
there  he  banded  the  notes  to  the  defender  that  he  might  count  them,  and  satisfy  him- 
self as  to  the  amount  of  notes  which  he  had  given  to  the  pursuer."  (Cond.  5)  "  The 
defender  counted  the  notes,  and  found  them  to  amount  to  £80  ;  but  nevertheless  he 
stated  to  the  pursuer  that  he  had  given  him  £100  in  four  parcels  of  twenty  notes  of 
£1  each,  and  one  parcel  of  four  £5  notes  ;  and  instead  of  handing  back  to  the  pursuer 
the  notes  which  he  had  counted  and  found  correct,  he  offered  to  return  to  the  pursuer 
£60,  retaining  one  of  the  parcels,  or  £20,  and  stating  as  his  reason  for  retaining  the  £20, 
that  the  pursuer  had  got  the  £20  already."  (Cond.  6)  "  The  pursuer  refused  to  receive 
the  £60  on  the  footing  on  which  it  was  tendered,  and  the  defender,  on  the  other  hand, 
refused  to  restore  him  the  whole  sum  of  £80.  The  defender  upon  this  immediately 
left  the  bank  office  and  went  in  search  of  the  procurator-fiscal  and  police  authorities, 
for  the  purpose  of  charging  the  pursuer  with  having  stolen  from  him  the  sum  of  £20. 
Having  seen  Malcolm  Maclennan,  procurator-fiscal  of  the  county  of  Caithness,  either 
itt  the  High  Street  of  Wick  or  in  Mr.  Maclennan's  office,  which  is  situated  in  that  street, 
he  then  and  there  accused  the  pursuer  to  Mr.  Maclennan,  as  procurator-fiscal  foresaid, 
of  having  stolen  £20  from  him ;  at  least  he  accused  the  pursuer  of  having  received 
from  him  £100  instead  of  £80,  and  of  denying  that  he  had  received  the  extra  £20,  and 
appropriating  it  to  himself,  or  used  words  of  a  similar  import  and  tendency."  The 
pursuer  averred,  that  whatever  were  the  precise  words  used,  they  imported,  and  were 
intended  to  import,  and  were  understood  by  the  said  Malcolm  Maclennan  to  import, 
that  the  defender  accused  the  pursuer  of  having  stolen  the  sum  of  £20  from  him  in 
manner  stated. 

The  pursuer  further  averred,  that  he  was  afterwards  taken  into  custody  by  a  police- 
officer  upon  this  charge,  and  that  after  having  been  stripped  and  searchea  without 
anything  being^  found  upon  him  to  justify  the  charge,  he  was  detained  in  custody  till 
the  following  day,  when  he  was  brought  before  the  Sheriff-substitute,  and  afterwards 
Eherated. 

The  pursuer  also  averred  that  the  charge  made  against  him  "  was  false,  and  was 
made  maliciously  by  the  defender,  and  without  probable  cause,  and  for  the  purpose  of 
extorting  £20  "  from  him,  and  that  the  pursuer's  apprehension  and  detention  had  been 
caused  by  the  said  false  charge. 

The  Lord  Ordinary  reported  the  case  on  issues,  with  the  subjoined  note.  * 

*  "  Note. — ^The  circumstances  out  of  which  the  present  process  has  arisen  are  very 
peculiar,  and,  in  consequence,  the  Lord  Ordinary  is  of  opinion  that  there  exist  fair,  and 
wen  strong  grounds,  on  which  the  parties  may  justly  desire  the  opinion  of  the  Court 
as  to  the  form  of  the  issue  to  be  granted  to  the  pursuer. 

'It  will  be  seen  that  the  issue,  No.  9  of  process,  alleges  wrongful  apprehension 
only.  The  defender  maintains,  on  the  authority  of  various  cases,  including  those  of 
Shepherd  v,  Fraser,  Jan.  -26,  1849,  11  D.  446 ;  Callender  v.  Milligan,  June  20,  1849, 
11  D.  1174 ;  Page  v.  Buchan,  July  10,  1855,  17  D.  1079 ;  Cameron  v.  Hamilton, 
February  1,  1856,  18  D.  423  ;  and  Ferguson  v,  Colquhoun,  July  19,  1862,  24  D.  1428, 
that  the  pursuer  is  bound  to  take  an  issue  here,  setting  forth  malice  and  want  of 
probable  cause  on  the  part  of  the  defender. 

'  The  pursuer,  on  the  other  hand,  referred  to  the  case  of  Smith  v.  Green,  as  reported 
first,  under  date  10th  March  1853,  15  D.  549  ;  and  second,  under  date  January  31. 
1854. 16  D.  429 ;  and,  as  the  Lord  Ordinary  understood,  maintained  [31]  that  the 
case,  as  set  forth  on  the  record,  did  not  disclose  a  case  of  privilege,  and  that  the 
question,  as  respected  that  matter,  ought  to  be  left  to  arise  at  the  trial. 
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[31]  The  following  issue  waa  proposed  : — "  Whether,  on  or  about  the  I7th  day  of 
October  1864,  and  at  or  near  the  Wick  branch  of  the  Aberbeen  Town  and  County 
Bank,  in  the  town  of  Wick,  the  defender  wrongfully  apprehended  the  pursuer,  or 
caused  him  to  be  apprehended,  and  conveyed  to  the  police-office  in  Wick  aforesaid,  to 
the  loss,  injury,  and  damage  of  the  pursuer  1 — Damages  laid  at  £500." 

The  pursuer  contended  that  the  case  was  peculiar,  owing  to  the  circumstance  of 
the  defender  having  got  the  £80  back  from  the  pursuer,  and  proposing  to  keep  £20, 
and  of  the  charge  being  made  in  consequence  of  the  pursuer  refusing  to  agree  to  this. 
The  question  of  malice  and  want  of  probable  cause  should  be  left  to  be  disposed  of  at 
the  trial. 

Lord  President. — ^We  are  of  opinion  that  the  pursuer  has  disclosed  a  case  of  privilege 
on  record,  and  that  malice  and  want  of  probable  cause  must  be  put  in  issue. 

Lord  Deas. — I  have  no  doubt  whatever  that  this  is  a  case  of  privilege.  I  would  be 
sorry  to  throw  any  doubt  on  the  law,  that  where  a  criminal  charge  is  made  to  the 
proper  officer,  the  pursuer  must  aver  malice  and  want  of  probable  cause. 

Nothing  could  oe  more  regular  than  the  way  in  which  the  pursuer  himself  states 
the  criminal  charge  to  have  been  made  in  this  case,  and  on  this  statement  I  am  satisfied 
the  pursuer  must  put  in  issue  malice  and  want  of  probable  cause. 

The  following  issue  was  approved  of  : — "  Whether,  on  or  about  the  17th  day  of 
October  1864,  and  at  or  near  the  Wick  branch  of  the  Aberdeen  Town  and  County 
Bank,  in  the  town  of  Wick,  the  defender  maliciously,  and  without  probable  cause, 
apprehended  the  pursuer,  or  caused  him  to  be  apprehended,  and  conveyed  to  the  police- 
office  in  Wick  aforesaid,  to  the  loss,  injury,  and  damage  of  the  pursuer  1 — Damages 
laid  at  £500." 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  issue  in  this 
cause  must  contain  malice  and  want  of  probable  cause  set  forth  therein :  Approve 
of  the  issue  No.  10  of  process  as  now  amended,  and  appoint  the  same  to  be  the  issue 
for  the  trial  of  the  cause,  and  remit  the  cause  to  the  Lord  Ordinary." 

Robertson  &  Johnston,  S.S.C.— ^Eneas  Macbean,  W.S.— Agents. 


No.   7.  IV.  Macpherson,  31.        15  Nov.   1865.    Ist  Div.— liord  Jervis- 

woode,  C. 

James  Trowsdale  and  Son,  Vutsugts.— Lord- Adv.  Moncreiff^A.  Moncrief. 

Charles  Jopp  and  the  North  British  Railway  Company,  Defendera.— 

Sd.-Gen.  Young —Shand. 

Arbitration — Disqualification  of  Arbiter — Interdict. — The  engineer  of  a  railway 
company  having  been  appointed  arbiter  in  a  contract  between  the  company  and 
contractors  for  the  formation  of  a  new  line, — ^Averments  that  the  arbiter  was  dis- 
qualified by  reason  of  his  having  been  the  cause  of  delay  in  the  execution  of  the 
works  (which  was  one  subject  of  the  reference),  through  errors  in  his  plans,  and  of 
his  having  made  for  the  company  an  estimate  of  the  probable  cost  of  the  works, 
which  was  unknown  to  the  contractors  when  they  entered  into  the  contract, — 
held  not  relevant  grounds  for  setting  aside  the  clause  of  reference,  or  interdicting 
the  arbiter  from  proceeding  thereon. 

(See  report,  ante,  vol.  ii.  p.  1334.) 

Messrs.  Trowsdale  and  Son,  railway  contractors,  having  failed  in  obtaining  inter- 
dict in  the  Bill-Chamber,  brought  this  action  of  declarator  and  interdict  against  Charles 
Jopp,  engineer  to  the  North  British  Railway  Company,  and  [32]  the  Railway  Com- 
pany, concluding  for  declarator,  "  that  the  submission  clause  in  the  contract  conde- 
scended on  is  inoperative,  and  is  vitiated  and  erased  in  substantialibtus,  in  respect 

"  On  the  whole,  the  impression  of  the  Lord  Ordinary  is,  that  the  issue  ought  to 
contain  the  allegation  of  malice  and  want  of  probable  cause,  if  the  pursuer  is  to  insist  in 
the  case  as  set  forth  on  his  behalf. " 
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of  the  defenders'  actings  in  the  premises :  And  further,  the  defender,  the  said  Charles 
Jopp,  ought  and  should  be  interdicted,  prohibited,  and  discharged  from  acting  as 
arbiter,  or  taking  any  steps  of  procedure  under  an  alleged  submission  said  to  be  con- 
tained in  the  contract  condescended  on  between  the  pursuers  and  the  defenders,  the 
North  British  Bailway  Company,  or  issuing  or  pronouncing  any  orders  or  decreets- 
arbitral,  interim  or  final,  therein :  And  the  defenders,  the  North  British  Railway 
Company,  should  be  interdicted,  prohibited,  and  discharged  from  proceeding  or  acting 
upon  any  orders  issued,  or  that  may  be  issued,  by  the  defender,  the  said  Charles  Jopp, 
as  arbiter  in  said  pretended  submission." 

The  clause  in  the  contract  as  to  the  nomination  and  powers  of  Mr.  Jopp,  as  arbiter, 
is  quoted  at  length  in  the  previous  report. 

The  pursuers'  averments  were  to  the  same  effect  as  in  the  suspension  and  interdict 
before  reported,  viz.  that  delay  having  taken  place  in  the  execution  of  the  works,  the 
railway  company  had  called  upon  Mr.  Jopp,  the  arbiter,  to  put  in  force  the  powers 
conferred  on  him  by  the  contract. 

The  pursuers  averred ; — (Cond.  12)  The  impossibility  of  completing  the  contract 
nithin  the  time  specified  "  was  caused  partly  by  the  changes  and  deviations  from  the 
original  plan,  introduced  by  the  defender  Mr.  Jopp,  but  principally  by  the  error  com- 
mitted by  him  in  originally  instructing  the  pursuers  to  provide  oingle  cover  plates, 
when  he  ought  to  have  ordered  double  cover  plates.  The  pursuers  believe  and  aver 
tbat  Mr.  Jopp,  previous  to  the  contract  being  entered  into,  made  an  estimate  of  the 
probable  expense  of  the  works  contracted  for.  The  pursuers  were  not  aware  of  this 
circumstance  previous  to  signing  the  contract.  The  expense  was  considerably  in- 
creased by  Mr.  Jopp's  mistakes."  And  pleaded  ;--(l)  The  delay  in  the  execution 
of  the  work  being  caused  by  the  acts  and  errors  of  the  defender  Charles  Jopp,  renders 
the  submission  dause  in  the  contract  inoprative  and  ineffectual.  (2)  It  is  incom- 
petent and  ultra  vires  of  the  defender  Cnarles  Jopp  to  adjudicate  on  matters  in 
vhich  he  personally  is  mainly  interested ;  and  any  judgment  pronounced  by  him  in 
such  circumstances  could  not  be  binding  on  any  of  the  parties.  (3)  The  delay  having 
been  truly  caused  by  the  acts  and  errors  of  the  said  Charles  Jopp,  it  is  incompetent 
azid  illegal  for  him  to  give  any  judgment  or  award  in  reference  to  the  cause  thereof, 
and  by  which  he  might  protect  himself  from  responsibility  for  the  result  of  his  own 
acts  and  errors.  (4)  The  defender  Charles  Jopp  being  disqualified  by  partial  counsel, 
and  by  participation  in  the  matters  in  dispute,  from  acting  as  judge  or  arbiter  between 
the  parties,  his  conduct,  as  well  as  that  of  the  other  defenders  in  the  premises,  is  illegal, 
and  the  declarator  and  interdict  sought  ought  to  be  granted. 

The  defenders  pleaded  ; — (1)  The  pursuers'  averments  are  not  relevant  or  sufficient 
in  law  to  support  the  conclusions  of  the  action. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Sustains  the  first 
plea  in  law  set  forth  on  the  record  on  the  behalf  of  the  defenders ;  and,  in  respect  thereof, 
dianisses  the  action,  and  decerns :  Finds  the  pursuers  liable  to  the  defenders  in  tlie 
expenses  of  process,"  &c.  * 

*  ■  Note.— As  it  is  of  much  importance  to  the  parties  that  the  matters  here  at 
issue  between  them  should  be  determined  without  delay,  the  Lord  Ordinary  has 
thought  it  right  at  once  to  give  effect,  in  accordance  with  the  opinion  which  he  has 
formed,  to  the  first  plea  in  law  stated  for  the  defenders. 

'  It  appears  to  him  to  be  clear,  on  the  authorities,  that  it  was  within  the  compe- 
tency of  the  pursuers  to  waive  all  objection  to  the  capacity  of  Mr.  Jopp  or  of  Mr. 
[33]  Gibson  to  act  as  arbiters  in  the  subject-matters  of  the  contract  between  them  and 
the  company. 

*  The  Lord  Ordinarv  is  also  of  opinion,  on  the  other  hand,  with  reference  to  the 
caa^of  M^Kenae,  Dec.'l9, 1828  (7  S.  215),  of  Fraser  x\  Scott,  July  5, 1834  (1 2  S.  887), 
and  of  Fraser  v,  Wight,  May  25,  1838  (16  S.  1049),  that  it  is  competent  for  the  Court 
to  interfere,  by  legal  process,  with  the  proceedings  of  an  arbiter,  where  a  party  to 
the  submission  can  allege  corruption  on  the  part  of  the  arbiter,  before  any  award 
«hall  in  fact  have  been  pronounced. 

*  But,  as  it  appears  to  the  Lord  Ordinary,  this  carries  the  pursuers  but  a  short 
way  towards  the  end  they  have  here  in  view. 

*  They  have  entered  into  the  contract,  containing  the  clause  of  reference  to  the 
engineers  of  the  company,  in  the  full  knowledge  of  the  position  which  these  gentle- 
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[33]  The  pursuers  reclaimed,  and  argued ; — ^That  Jopp  was  not  disqualified  by 
reason  of  his  being  the  engineer  of  the  company  was  not  disputed.  But  here  the  pur- 
suers averred  a  bias  on  his  part  that  disqualified  him.  The  errors  committed  were 
his,  and  it  was  his  interest  to  hide  them ;  and  as  the  question,  why  the  works  were 
behind  time,  was  one  he  would  have  to  determine  as  arbiter,  this  was  enough  to  give 
him  a  bias,  and  thus  disqualify  him.  Jopp  was,  moreover,  interested  by  reason  of 
his  having  given  an  estimate  to  the  company.  This  was  unknown  to  the  pursuers 
when  the  contract  was  made.  * 

Lord  President. — This  is  an  action  of  declarator,  which  has  been  brought  for 
the  purpose  of  setting  aside  the  submission  clause  in  a  contract  between  the  pursuer 
and  the  North  British  Kailway  Company,  and  to  interdict,  prohibit,  and  discharge 
Mr.  Jopp,  the  arbiter  therein  named,  from  taking  any  steps  under  this  clause.  There 
are  two  grounds  on  which  these  conclusions  are  sought  to  be  sup{34]-ported.  First, 
that  in  consequence  of  an  error  on  the  part  of  Mr.  Jopp,  the  arbiter,  a  certain  delay 
occurred  in  completing  the  works ;  that,  in  consequence,  the  company  and  the  con- 
tractors will  have  a  question  as  to  the  costs  of  this  delay ;  and  that  the  arbiter  is  dis- 
qualified from  judging  in  the  matter.  It  appears  that  an  application  has  been  made 
by  the  company  to  the  arbiter,  complaining  of  the  work  not  going  on  with  expedition, 
and  calling  on  the  arbiter  to  exercise  the  powers  conferred  on  him  in  the  contract. 
The  arbiter  appointed  this  application  to  be  answered,  but  there  the  matter  stands. 
The  other  ground  is,  that  Jopp  had,  prior  to  the  execution  of  the  contract,  given  the 
railway  company  an  estimate  as  to  the  works.  The  question  is,  whether  these  are 
grounds  for  setting  aside  this  clause  of  submission.  The  Lord  Ordinary  ha^  sustained 
the  first  plea  in  law  for  the  defenders,  and  held  that  the  grounds  stated  are  not  sufiicient 
to  set  aside  the  submission  clause. 

There  can  be  no  doubt  that  this  is  a  peculiar  kind  of  submission.  It  is  perhaps 
peculiar  to  railway  and  such  contracts.  But  it  is  now  the  common,  if  not  almost  the 
universal  practice  in  contracts  of  this  land,  to  make  the  railway  engineer  the  arbiter 

men  hold;  and  therefore,  if  the  pursuers  are  to  repudiate  the  reference,  it  seems 
essential  that  they  should  set  forth  special  grounds  of  objection  to  warrant  the  act, 
but,  as  the  Lord  Ordinary  reads  the  record,  it  is  fatally  defective  in  this  respect,  and 
does  not  in  any  material  respect  differ,  in  matter  of  averment,  from  the  case  made  for 
the  pursuers  in  the  previous  process  of  suspension  and  interdict,  in  which  these  parties 
were  unsuccessful,  and  the  proceedings  in  which  are  reported  under  date  12th  July 
1864  (2  Macph.  p.  1334). 

"  It  is  true  the  object  of  that  process  was  immediate  interdict,  while  here  the  con- 
clusion for  interdict  is  preceded  by  one  of  declarator.  But  in  this,  as  in  the  previous 
process,  the  direct  object  of  the  pursuers  is  to  stop  all  procedure  on  the  part  of  the 
arbiters  towards  a  decision.  This  appears  to  the  Lord  Ordinary  to  be  contrary  to 
the  true  intent  of  the  contract,  and  unless  averments  of  a  much  more  specific  and 
marked  character  than  anything  which  is  here  set  forth  were  made,  the  Lord  Ordinary 
would  not,  so  far  as  his  own  opinion  goes,  be  prepared  to  interefere  in  the  manner 
now  sought. 

"  It  is  right  to  note,  that  in  the  course  of  the  discussion  weight  was  rested,  on  the 
part  of  the  pursuers,  on  the  allegation  contained  in  the  1 2th  head  of  the  condescend- 
ence, to  the  effect  that  the  defender  Jopp  had  made  an  estimate  of  the  probable  ex- 
pense of  the  works  previous  to  the  contract  with  the  pursuers,  of  which  fact  the  latter 
were  not  aware  before  the  execution  of  the  contract,  but  which,  it  is  said,  must  tend 
to  prejudice  the  mind  of  the  arbiter,  through  a  desire  to  support  and  verify  his  estimate. 

"  On  this  point  reference  was  made  to,  and  considerable  weight  rested  on,  the 
judgment  of  the  Vice-Chancellor,  in  the  English  case  of  Kemp  v.  Rose,  June  1858 
(1  Giffard's  Eeports,  p.  258),  which  the  Lord  Ordinary  has,  in  consequence,  examined. 
It  has  appearea  to  him,  however,  that  the  circumstances  which  were  there  presented 
to  the  Court  differ  materially  from  those  with  which  he  has  here  to  deal,  and  there- 
fore he  cannot  feel  that  he  would  be  warranted  in  applying  it. 

"  On  the  whole,  while  the  Lord  Ordinary  proceeds  on  the  footing  that  the  question 
with  which  he  has  had  at  present  to  deal  differs  in  many  respects  from  that  which 
the  Court  had  before  them  in  the  suspension,  he  comes  to  a  like  result  in  holding  that 
it  is  still  premature  to  interfere  with  the  proceedings  of  the  arbiters." 

*  Kemp  v.  Eose,  1  Giffard,  258. 
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of  all  questions  connected  with  the  works  which  may  arise  between  the  contractor  and 
the  company.  But  though  this  is  the  practice,  it  does  not  follow  that  any  Kcense  is 
giyen  to  the  arbiter  to  exercise  his  powers  unfairly,  or  with  bias.  That  the  railway 
engineer  is  selected  as  arbiter  implies  a  great  deal,  and  a  great  amount  of  confidence, 
for,  from  his  connection  with  the  company,  he  must  frequently  be  called  upon  to  give 
adrice,  prepare  plans,  suggest  alterations,  &c.,  and  all  these  things  leave  him  in  a  position 
differing  from  ordinary  arbiters. 

But  I  must  say,  in  reference  to  this  particular  case,  that,  so  far  as  the  first  ground 
of  action  is  concerned,  I  do  not  see  any  reason  for  pronouncing  against  this  submission 
clause.  It  is  not  alleged  that  the  arbiter  has  acted  corruptly,  and  I  do  not  see  any 
room  for  assuming  that  he  will  not  deal  fairly  with  the  parties.  It  may  be  that  he  was 
or  was  not  more  or  less  to  blame  for  the  delay  which  occurred ;  but  if  he  dealt  unfairly  or 
corruptly  in  determining  that  question,  his  decree  will  be  set  aside.  But  the  averment 
as  regards  this  is  rather  vague,  and  I  do  not  think  it  comes  to  more  than  this,  that  in 
his  pUn  there  were  some  omissions  or  defects  which  the  Government  surveyor  required 
to  be  supplemented.  Now,  if  that  were  a  ground  for  setting  aside  this  clause  of  arbitra- 
tion, it  would  be  difficult  for  such  a  clause  to  stand  in  any  case.  I  see  no  ground  for 
holding  that  the  arbiter  may  be  guilty  of  unfair  conduct.  I  see  no  difierence  in  the 
position  of  the  case  now  from  formerly.  The  question  then  raised  had  just  the  same 
ground  in  it.  The  state  of  the  proceedings  now  is  not  different,  because  nothing  has 
been  done  since  the  judgment  of  the  Second  Division,  and,  in  my  opinion,  the  judgment 
of  the  other  Division  siifficiently  disposes  of  the  matter. 

As  regards  the  second  ground  of  action, — the  estimate, — I  do  not  think  that  it  is 
§et  forth  on  record  in  such  a  way  that  we  can  deal  with  it  at  all.  The  words  are, — 
*  The  pursuers  believe  and  aver  that  Mr.  Jopp,  previous  to  the  contract  being  entered 
into,  made  an  estimate  of  the  probable  expense  of  the  works  contracted  for.  The 
pursuers  were  not  aware  of  this  circumstance  previous  to  signing  the  contract.  .  .  . 
The  counter  statement  is  denied.'*  That  statement  was  inserted  at  the  adjustment 
of  the  record,  and  it  is  not  made  with  any  very  great  confidence  even  now.  The  pur- 
suers simply  "  believe  and  aver  "  that  an  estimate  was  made, — a  thing  which  might, 
with  equal  probability,  be  suggested  in  almost  any  similar  case.  But  it  is  not  said  what 
kind  of  estimate  it  was,  or  for  whom  it  was  made,  or,  in  short,  anything  about  it.  The 
defender  admits  that  he  made  such  an  estimate  '^  as  is  usual  in  such  contracts,"  before 
the  contract  was  entered  into.  That  statement  is  denied,  and  therefore  it  must  be  held 
that  the  pursuers  are  referring  to  a  different  estimate ;  but  that  is  not  stated,  and  if 
they  are  not  to  rely  upon  a  difierent  estimate,  it  was  incumbent  on  them  to  shew  that 
it  was  a  kind  of  thing  which  would  have  disqualified  the  arbiter  from  exercising  the 
powers  conferred  on  him  by  the  clause. 

On  either  ground,  therefore,  I  am  not  disposed  to  alter  the  judgment  of  the  Lord 
Ordinary. 

Lord  Currighill. — ^There  are  three  conclusions  in  this  summons,  to  which  we 
are  asked  to  give  efiect.  The  first  is  a  rescissory  one,  concluding, — first,  that  the 
submission  clause  in  this  contract  should  be  reduced  as  being  null  and  void;  the 
]3Sl  second  is,  that  the  defender  Jopp  should  be  interdicted  from  acting  as  arbiter  ;  and 
the  third,  that  the  defenders,  the  North  British  Railway  Company,  should  be  inter- 
dicted from  acting  upon  the  orders  of  Jopp  as  arbiter.  The  question  we  have  to  deter- 
mine is,  whether  or  not  there  are  statements  in  the  record  relevant  for  sustaining  all 
or  any  of  these  three  conclusions ;  and  in  dealing  with  that  question,  we  must,  as  in 
all  questions  of  relevancy,  assume  the  truth  of  the  statements. 

In  regard  to  the  first  conclusion,  there  is  not  even  one  word  stated  in  the  record 
in  support  of  it. 

As  regards  the  conclusion  for  interdict  against  Jopp,  it  is  important  to  observe 
that  it  is  a  conclusion,  not  for  reduction  of  a  decree-arbitral  pronounced  by  him,  the 
proceedings  not  having  arrived  at  that  stage,  but  to  have  him  prevented  from  ever 
pronouncing  such  a  decree,  or  exercising  any  of  the  functions  conferred  upon  him  by 
the  contract.  And  what  are  the  allegations  set  forth  to  support  it  1  The  pursuer 
does  not  set  forth  allegations  importing  that  in  what  he  has  hitherto  done  in  the  exercise 
of  these  functions,  Jopp  has  been  guilty  of  corruption.  But  it  is  said  that  he  had  made 
some  mistake  in  the  plans  as  to  the  cover  plates ;  that  he  specified  single  cover  plates 
instead  of  double  cover  plates,  and  that  this  mistake  was  the  cause  of  the  work  oeing 
behind  Ume.    I  assume  the  truth  of  these  statements ;  but  what  then  1    Tliis  is  just 
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what  occurs  in  almost  all  contracts  for  great  and  extensive  works.  It  is  almost  always 
the  case  that  some  work  must  be  done  which  was  unforeseen  at  the  time  the  contract 
was  made ;  or  that  some  changes  are  necessary  which  were  not  anticipated  ;  but  these 
very  occurrences  are  provided  for  in  the  contract  itself.  The  engineer  has  the  power 
to  order  such  things  to  be  done ;  and  when  the  accounts  for  such  additional  work  or 
alterations  come  to  be  settled,  due  allowance  is  then  to  be  made  for  them  ;  and  the 
engineer  is  the  person  to  whom  the  parties,  with  their  eyes  open,  have  referred  the 
settlement  of  these  questions.  That  implies  great  confidence  in  that  gentleman  on  both 
sides  ;  but  such  a  submission  is  valid  and  efiectiial  when  parties  think  proper  to  enter 
into  it.  And  are  we  to  assume  that  the  arbiter,  in  whom  the  parties  have  so  confided, 
will  not,  when  he  is  called  upon,  do  justice  to  both  parties  ?  that  he  will  not  make  a 
fair  allowance  for  all  changes  and  additions  1  The  case  is  put  upon  the  assumption 
prospectively  that  he  will  not  do  his  duty.  But  we  are  not  entitled  to  assume  that,  and 
therefore  all  these  statements  appear  to  me  to  be  irrelevant. 

The  same  remarks  apply  to  the  third  conclusion. 

Taking  the  averments  as  thev  are  made  in  the  record,  they  are  utterly  irrelevant. 
If,  when  a  decree-arbitral  shall  have  been  pronounced,  it  shall  then  appear  that  the 
arbiter  has  acted  dishonestly  or  corruptly,  it  will  then  be  quite  open  to  the  party 
aggrieved  to  have  the  decree  set  aside,  but  in  the  meanwhile  no  relevant  case  has 
been  stated  for  interfering. 

Lord  Ardmillan. — I  am  of  the  same  opinion. 

The  contract  sets  forth  that  Mr.  Jopp  is  the  engineer  of  the  railway  company.  Then 
it  gives  him,  as  the  engineer  of  the  company,  very  large  powers,  both  administrative 
and  discretionary,  as  is  usual  under  such  contracts.  Then  follows  the  widest  clause 
of  reference  to  him,  and  then  the  particular  matters  now  in  dispute  are  specially  pro- 
vided for,  as  matters  which  fall  under  the  administrative  and  discretionary  powers  of 
•  the  engineer  and  arbiter. 

It  is  admitted  by  the  pursuer,  and  the  admission  could  not  have  been  withheld, 
that  it  is  now  quite  settled,  that  where  a  partv  is  the  engineer  of  a  company,  and  known 
to  be  so  at  the  time  when  a  contract  of  this  kind  is  m^e  with  this  company,  that  cir- 
cumstance is  no  objection  to  his  being  the  arbiter  named  in  the  contract ;  indeed  it 
may  well  be  that  the  facilities  for  obtaining  information,  and  the  familiarity  with  the 
details  of  the  business  of  the  company,  which  he  has  as  the  engineer  of  the  company, 
mav  have  led  to  his  selection  as  arbiter,  since  they  enable  him  the  better  to  understand 
and  decide  those  questions  which  are  constantly  occurring  under  these  contracts. 

If,  then,  his  mere  position  of  engineer  does  not  disqualify  Mr.  Jopp  from  acting 
as  arbiter  between  the  parties  under  this  contract,  any  act  which  he  may  do  incident 
to  his  position  as  engineer  will  not  disquahfy  him.  If  all  the  things  here  said  to  have 
been  done  by  him  were  fairly  within  his  duty  as  engineer  of  the  company,  the  doing 
these  things  no  more  disqualifies  him  from  acting  as  arbiter  than  the  being  engineer  of 
the  company ;  and  therefore  I  can  have  no  doubt  that,  even  leaving  [36]  out  of  view 
the  decision  of  the  Second  Division  in  the  question  of  interdict,  we  should  have  no 
alternative  but  to  refuse  to  sustain  the  relevancy  of  those  averments  which  relate 
to  Jopp's  supposed  error.  Of  course  the  pursuer  will  have  his  remedy  if  anything 
corrupt  or  wilfully  unjust  is  done  by  the  arbiter. 

Then  the  only  other  point  is  that  relating  to  the  estimate  which  Mr.  Jopp  is  said 
to  have  furnished  to  the  railway  company. 

I  agree  with  the  views  expressed  by  your  Lordship  in  the  chair.  If  this  is  founded 
on  as  a  new  matter  coming  to  the  pursuers'  knowledge  after  the  contract  had  been 
entered  into,  and  making  this  case  in  that  respect  diSerent  from  the  previous  case, 
then  the  statement  on  record  ought  to  have  been  more  distinct.  But  I  take  it  that 
the  statement  amounts  to  nothing  more  than  that  this  was  the  usual  estimate  which 
as  engineer  of  the  company  it  was  Mr.  Jopp's  duty  to  make.  Contracts  are  not  made 
without  previous  investigation ;  and  such  estimates  are  furnished  to  every  railway 
company  by  their  engineers.  Suppose  that  this  had  been  an  estimate  more  closely 
touching  the  question, — let  us  say,  an  estimate  as  to  the  time  within  which  the  works 
ought  to  be  completed,  and  the  question  which  the  arbiter  had  to  determine  being, 
was  that  work  proceeding  with  proper  expedition,  and  in  a  proper  manner, — ^has 
the  engineer  so  committed  himself  by  this  expression  of  opinion  that  he  has  rendered 
himself  incompetent  to  adjudicate  upon  this  question  as  arbiter  1  I  must  say  I  do  not 
think  so.     Neither  reason  nor  authority  point  to  that  conclusion. 
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As  to  that  English  case  which  was  cited,  it  rather  appears  to  me  that  unless  the 
Court  proceeded  in  that  case  upon  the  peculiar  nature  of  the  assurance,  holding  that 
it  did  not  amount  so  closely  to  a  guarantee  as  to  support  the  inference  that  there  was 
therehy  created  in  the  arbiter  a  new  and  oppofflte  interest  to  one  of  the  parties,  and 
unless  this  explains  the  decision,  it  is  not  one  on  which  we  can  safely  rely  as  an  authority 
in  accordance  with  the  principles  of  our  law  of  arbitration. 

Lord  Deas  declined,  on  the  ground  of  interest. 

This  interlocutor  was  pronounced : — ^"  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note :  Find  the 
pursuers  liable  to  the  ^fenders  in  additional  expenses,"  &c. 

Lindsay  &  Patkrson,  W.S.— Dalmahoy,  Wood,  &  Cowan,  W.S.— Agents. 

[Fdhtoed,  Mackay  i;.  Parochial  Board  of  Barry,  1883,  10  R.  1046.]  ,  ^ 


No.  8.  IV.  Macpherson,  36.    16  Nov.  1865.    2d  Div.—Lord  Jerviswoode,  R. 

William  Aitken,  Pui-suer.— Pai^o/i— Ciarfc— r/uwis. 

Bevkrend  Jambs  Harper,  D.D.,  and  Others,  Defenders. —Criford'-Shand. 

William  Aitken,  VuTsueT.—Patton—Clark—Tlioms. 

Reverend  David  King,  D.U.,  and  Others,  Defenders.— (ri;ford— 

J.  McLaren. 

Trust^Public  Burdevr-Chwrchr— Annuity  Tax  Act,  1661,  c.  265.— ITie  Act  of  1661, 
imposing  an  annuity  tax  in  Edinburgh,  enacts  that  a  tax  be  "  imposed  upon  and 
paid  by  the  inhabitants,  tennents,  and  occupiers  of  the  several  dwelling-houses,''  &c. 
In  an  action  for  recovery  of  arrears  of  this  tax,  assessed  on  premises  vested  in  the 
defenders  as  trustees  for  behoof  of  the  Synod  of  the  United  Presbyterian  Church, 
which  premises  were  used  by  the  Synod,  and  were  also  let  out  for  hire  by  a  committee 
of  the  Synod  for  periods  varying  from  part  of  a  day  to  longer  periods  of  time  through- 
out each  year, — held  that  the  trustees  must  in  this  case  be  held  to  be  the  "  occupiers  " 
within  the  meaning  of  the  Act,  the  Synod  being  a  fluctuating  body,  which  could 
not  be  reached. 

Process — Summons — Church. — An  action  against  A  B  as  moderator  of  the  United 
Pr^byterian  Synod,  and  as  an  individual,  C  D  as  clerk  to  the  Synod,  and  as  an 
individual,  and  £,  F,  G,  &c.,  as  the  Synod  house  committee,  and  as  individuals, 
concluding  that  the  defenders  should,  "  conjunctly  and  severally,  or  severally  and 
individually,'*  make  payment  of  an  assessment  imposed  upon  occupants,  for  premises 
alleged  by  the  pursuer  to  have  been  occupied  by  the  Synod,  dismissed,  in  respect 
the  parties  called  as  defenders  were  not  called  as  representing  the  Synod,  which  was 
alleged  to  have  occupied  the  premises,  but  only  in  an  individual  capacity,  in  which 
capacity  it  was  not  alleged  they  occupied  the  premises. 

[37]  By  Act  of  the  Scottish  Parliament,  6th  June  1661,  c.  265  (Thomson's  Acts, 
TiL  p.  244),  a  tax  was  imposed  upon  "  the  inhabitants,  tennents,  and  occupyers  of 
the  several  dwelhng-houses,  chambers,  buiths,  cellars,  and  all  other  houses,  heigh  and 
k^,''  within  the  city  of  Edinburgh,  for  the  purpose  of  providing  a  suitable  stipend  to 
the  ministers.  The  Act  bears, — "  That  the  same  imposition  being  only  payable  by 
inhabitants  and  occupiers  of  the  said  tenements,  chambers,  buiths,  cellars,  and  other 
booses,  shall  not  affect  the  ground,  and  that  the  heritor  and  others  having  right  to 
the  saki  houses,  shall  not  be  liable  to  the  same,  unless  they  actually  inhabit,  occupy, 
and  indwell  in  the  same  themselffs.** 

The  mode  in  which  the  tax  was  to  be  collected  was  the  subject  of  regulation  in 
various  subsequent  statutes. 

In  1862  William  Aitken,  the  pursuer,  who  had  been  appointed  by  the  magistrates 
eoDector  of  the  arrears  of  the  tax,  brought  this  action  against  "  the  Reverend  Doctor 
James  Harper,  minister  of  the  gospel  in  North  Ijcith,  the  Reverend  Doctor  John 
Eadie.  minister  of  the  gospel  in  Glasgow,  and  others,  as  trustees  nominated  and  appointed 
hj  the  body  of  ministers  and  elders  for  the  time  being,  constituting  the  United  Associate 
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Synod  of  the  denomination  of  Christians  known  hy  the  name  of  the  Secession  Church, 
in  Synod  assembled,  at  a  meeting  held  at  Edinburgh,  the  14th  day  of  May  1846,* 
concluding  that  they  should  be  decerned  **  to  make  payment  to  the  pursuer,  as  collector 
foresaid,  of  the  sum  of  £162,  7s.  sterUng,  being  the  amount  of  assessment  or  annuity 
money  due  by  them  as  trustees  foresaid,  under  and  in  virtue  of  the  following  Acts  of 
Parliament,  viz.  : — An  Act  of  the  Scottish  Parliament,  dated  6th  June  1661  ;  7th 
Geo.  III.  cap.  27 ;  25th  Geo.  III.  cap.  28,  sect.  65 ;  26th  Geo.  III.  cap.  113,  sect.  21 ; 
49th  Geo.  III.  cap.  21  (28th  April  1809) ;  and  17th  &  18th  Victoria,  cap.  91,  and 
under  and  by  virtue  of  a  deliverance  of  the  Sheriff  of  Mid-Lothian,  dated  17th  December 
1855,  fixing  the  rate  at  which  the  said  assessment  or  annuity  money  should  thereafter 
be  leviable,  and  pronounced  by  the  said  Sheriff  under  the  authority  of  the  last-mentioned 
Act,  on  the  petition  of  the  magistrates  and  town-council  of  Ecunburgh,  for  premises 
possessed  by  the  defenders,  as  trustees  foresaid,  within  the  royalty  or  extended  royalty 
of  Edinburgh,  during  the  twelve  years  from  the  term  of  Whitsunday  1848,  to  the  term 
of  Whitsunday  1860,  conform  to  account  commencing  on  the  2d  day  of  February  1849, 
and  ending  on  the  2d  day  of  February  1860,  for  premises  No.  5  Queen  Street,  Edin- 
burgh." 

The  pursuer  alleged : — (Cond.  8)  "  During  the  years  from  Whitsunday  1848  to 
Whitsunday  1860,  the  defenders  have  occupied,  within  the  royalty  or  extended  royalty 
of  Edinburgh,  as  specified  in  said  statutes,  the  premises  in  question.  The  defenders, 
by  themselves,  or  those  exercising  their  rights,  have  acted  as  the  occupiers  of  the  said 
premises  by  allowing  parties  to  use  and  occupy  the  same  for  rent  or  hire,  as  well  as 
without  rent  or  hire.  All  the  rents  or  hire  of  the  said  premises  during  the  years  foresaid, 
have  been  drawn  by  and  paid  to  the  defenders,  or  those  acting  under  and  in  virtue  of 
their  rights  therein.'* 

The  defenders  stated  (Stat.  1)  that  they  were  "  infeft  in  certain  subjects.  No.  5 
Queen  Street,  Edinburgh,  forming  the  hall  and  offices  of  the  United  Presbyterian 
Church,  in  trust  for  that  body.  These  subjects  were  purchased  in  1847  by  the  United 
Associate  Synod  of  the  Secession  Ohurch,  which  is  now  united  with  or  merged  in  the 
Synod  of  the  United  Presbyterian  Ohurch.  As  that  Synod  was  a  numerous  and  a 
fluctuating  body,  as  regards  its  individual  members,  the  titles  of  the  property  belonging 
to  the  society  were,  for  convenience,  taken  in  name  of  the  defenders,  as  trustees.  The 
trust  upon  which  the  defenders  hold  the  property  in  Queen  Street,  is  a  mere  resulting 
trust  in  favour  of  the  Synod.  The  trustees  have  no  active  duties  to  perform,  and  no 
discretionary  powers,  but  are  bound  to  hold  the  [38]  property,  subject  to  the  direction 
of  the  Synod.  The  trustees  have  never  occupied  the  property  in  question,  and  have 
no  right  to  occupy  it.  They  are  not  in  possession  of  any  trust-funds,  and  they  have 
not  the  power  of  raising  funds  by  the  sale  of  the  trust-property,  or  out  of  the  rents  and 
profits  thereof,  or  in  any  way  to  interfere  with  the  management  of  it." 

The  defenders  pleaded ;-— (1)  The  averment  forming  the  ground  of  action  against 
the  defenders,  that  the  defenders  have  occupied  the  premises  specified  in  the  condescend- 
ence, is  unfounded  in  fact,  and  the  defenders  are  therefore  entitled  to  absolvitor. 
(4)  The  defenders  being  mere  trustees  of  the  title  to  the  subjects  mentioned  in  the 
summons,  and  having  no  trust-funds,  and  no  powers  to  dispose  of  or  let  the  property, 
are  not  personally  liable  in  the  sums  concluded  for,  and  no  personal  decerniture  can  pass 
against  them. 

A  proof  was  led,  the  import  of  which  may  be  gathered  from  the  evidence  of  Mr. 
James  Peddie,  W.S.,  one  of  the  trustees.  Mr.  Peddie  deponed: — ^"The  property 
mentioned  in  the  summons  was  purchased  by  a  conunittee  of  the  United  Associate 
Synod  of  the  Secession  Church,  in  1846.  The  Synod  elected  trustees,  to  whom  the 
title  was  taken  in  trust  for  the  Synod.  *    The  trustees  have  never  interfered  with  or 

*  The  disposition  in  favour  of  the  trustees  bore  to  be  "  in  trust,  and  for  the  use 
and  behoof  of  the  said  United  Associate  Synod  of  the  Secession  Church,  or  for  the 
use  and  behoof  of  any  synod  or  assembly  of  ministers  and  elders  which  may  hereafter 
be  formed  by  the  union  of  the  said  United  Associate  Synod,  or  majority  thereof,  with, 
the  synod  of  the  body  or  denomination  of  Christians  known  by  the  name  of  the  Relief 
Church,  or  with  any  other  assembly,  or  synod,  or  presbytery  of  ministers  and  eldera 
of  the  Presbyterian  persuasion,  whatever  name  such  united  synod  or  assembly  map- 
assume,  or  by  whatever  name  they  may  become  to  be  known,  and  that  the  said  trustees  or 
trustee  acting  for  the  time,  shall  at  all  times  be  subject,  in  the  disposal  and  managemen  t> 
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giTen  any  directions  as  to  the  management  of  the  subjects.    They  have  never  held 
a  meeting.    The  only  act  they  have  done  was,  as  specially  requested  by  the  Synod  and 
committee,  to  grant  a  bond  for  a  sum  borrowed  on  the  property.    A  special  committee, 
called  the  Synod  house  committee,  has  been  appointed  from  time  to  time  by  the  Synod, 
who  have  had  the  direction  of  all  matters  connected  with  the  occupation  of  the  said 
premises.    This  committee  had  power  to  let  the  premises.    The  officer  living  on  the 
premises,  who  is  appointed  by  this  committee,  had  power  to  let  the  use  of  rooms  in  the 
premises  at  rates  which  were  fixed.    Whatever  sums  were  drawn  for  the  occasional 
use  of  the  premises  were  received  by  the  church  officer,  and  paid  over  by  him  to  me 
as  Synod  treasurer,  and  I  entered  them  to  the  credit  of  the  Synod  house  fund.    The 
Synod  itself  occupied  the  large  hall,  and  all  the  other  rooms  not  permanently  occupied 
by  the  secretaries  or  treasurer,  on  the  occasion  of  its  [39]  meetings,  whenever  these 
were  held  in  Edinburgh,  which  they  almost  always  were.    These  meetings  have  seldom 
taken  place  oftener  uian  once  a-year,  and  have  lasted  a  week,  and  frequently  two. 
During  its  sessions,  during  the  months  of  August  and  September  in  each  year,  the 
Theological  or  Divinity  Hall  of  the  Church  have  occupied  the  large  hall  and  the  two 
elasB-Tooms.  .  .  .  The  officer  has  all  along  occupied  tne  sunk  storey  as  his  dwelling- 
house,  rent  free,  and  his  taxes  are  paid  by  me.    It  is  part  of  the  contract  with  the  officer 
that  he  gets  a  free  house,  and  his  taxes  paid.    There  nave  been  more  permanent  occupa- 
tions of  the  large  hall.    The  Philosophical  Institution  since  1848  have  occupied  it 
for  their  evening  lectures,  being  two  evenings  a-week  for  about  six  months  in  winter. 
...  As  Synod  treasurer,  I  pay  all  the  taxes  chargeable  against  the  property,  and  I 
have  also  paid  the  poor-rates  levied  upon  occupants,  police-tax, — ^limitea  to  the  officer's 
house, — and  the  assessed  taxes,  all  of  which  are  charged  by  me  against  the  Synod  house 
hmd.* 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — *  Primo,  as  matter 
of  fact,  finds,  1st,  That  the  defenders  stand  vested  in  the  subjects  for  or  on  account 
of  the  occupation  of  which  the  assessment  or  annuity  tax  is  here  sued  for,  and  is  sought 
to  be  levied,  as  trustees,  under  and  in  virtue  of  the  disposition  by  James  W.  Hunter, 
Bh).  of  Thiurston,  in  their  favour,  dated  25th  February  1847,  and  formins  No.  13 
of  the  present  process ;  2d,  That  under  the  terms  of  the  said  disposition  the  defenders 
hold  the  said  subjects,  in  trust,  for  behoof  of  the  United  Associate  Sjniod  of  the  Seces- 
mm.  OhuTch ;  3d,  That,  under  the  said  deed  of  trust,  the  subjects  thereby  conveyed 
are  held,  inter  alia,  under  a  declaration  that  the  defenders,  as  trustees,  shall  be  entitled 
to  be  relieved  of  any  obligations,  advances,  or  engagements  which  they  may  have 
came  under  in  the  proper  and  legitimate  discharge  of  their  duties ;  4th,  That  the 
nibjects  so  held  by  the  oefenders  were,  for  the  several  periods  to  which  the  assessment 
now  sued  for  relates,  used  partly,  and  for  a  short  period  of  each  year,  by  the  said  United 
AsBodate  Synod,  and  also  from  time  to  time  by  various  persons,  and  bodies  of  persons, 
and  in  whole  or  in  part,  for  periods  varying  from  a  day,  or  part  of  a  day,  to  longer 
periods  of  time  throughout  each  year,  on  payment  of  certain  rates  or  charges,  which 
ako  varied  in  amount  according  to  the  extent  of  accommodation  afforded,  and  the 
purpose  and  time  for  which  it  was  required ;  5th,  That  the  rates  or  charges  drawn 
for  such  use  of  the  premises  were  received  by  an  officer  or  other  person  appointed  by 

of  the  subjects  hereby  disponed,  and  of  the  buildings  erected  or  which  may  be  erected 
thereon,  and  in  all  matters  and  things  connected  therewith,  to  the  regulation  and 
diiection  of  the  said  United  Associate  Synod,  or  of  any  synod  or  assembly  to  be  formed 
as  aforesaid,  and  shall  be  liable  and  bound  to  conform  to,  implement,  and  obey  all  and 
every  the  acts,  orders,  directions,  or  deliverances  of  the  said  United  Associate  Synod, 
or  other  synod  or  assembly  to  be  formed  as  aforesaid,  in  reference  thereto ;  and  the 
moderator  and  clerk  for  the  time  being  of  the  said  United  Associate  Synod,  or  of  any 
lynod  or  assembly  to  be  formed  as  aforesaid,  or  the  persons  who,  at  the  immediately 
pireceding  meeting  of  such  synod  or  assembly,  held  these  offices,  or  are  generally  known 
or  understood  to  hold  the  same  for  the  time,  shall  at  all  times  have  full  power  and 
tofficient  status,  and  right,  and  interest,  to  pursue  or  defend  any  action  or  actions  in 
whatever  Court  or  Courts  of  law  or  -justice,  for  the  enforcement,  maintenance,  and 
protection  of  the  rights,  interests,  and  privileges  of  the  said  United  Associate  Synod, 
or  of  any  synod  or  assembly  to  be  formed  as  aforesaid,  in  or  in  any  way  connected  with 
the  subjects  hereby  disponed,  and  buildings  erected  or  to  be  erected  thereon,  and  appur- 
tenances thereof.' 
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a  committee  of  the  Synod  of  the  said  Presbyterian  Church,  and  were  paid  over  by 
such  officer  or  person  to  the  treasurer  acting  for  the  time  for  behoof  of  the  Synod : 
SecundOt  as  matter  of  law,  finds  that  the  defenders,  as  trustees,  acting  under  the  trust 
above  set  forth,  must  be  held,  under  their  feudal  title,  to  have  been  in  the  occupation 
of  the  subjects  for  the  periods  to  which  this  action  relates,  through  the  actual  use  of 
these  subjects  by  the  United  Associate  Synod  itself,  and  by  the  various  persons  and 
bodies  of  persons  which  made  use  of  the  same  as  above  found,  and  that  in  trust,  for 
behoof  of  the  said  United  Associate  Synod  :  Therefore,  and  with  reference  to  the  above 
findings,  repels  the  defences,  and  decerns  and  ordains  the  defenders,  as  trustees  fore- 
said, to  make  payment  to  the  pursuer  of  the  sum  of  £162,  with  the  legal  interest  thereon, 
as  concluded  for  in  the  summons :  Finds  the  defenders  liable  to  the  pursuer  in  the 
expenses  of  process,  of  which  allows  an  account  to  be  lodged,  and  remits  the  same 
to  the  Auditor  to  tax,  and  to  report."* 

*  "  Note. — ^The  decision  of  the  present  question  involves  considerations  which, 
as  they  present  themselves  to  the  Lord  Ordinary,  are  not  free  from  difficulty. 

"  The  defenders  deny  that  the  pursuer  has  demanded  the  tax  or  assessment  to 
which  the  action  relates  from  the  proper  parties,  or  that  it  has  been  imposed  in  the 
manner  required  by  law.  On  the  one  hand,  no  doubt  can  be  entertained  as  to  the 
[40]  right  of  any  individual,  or  society  of  individuals,  from  whom  it  is  sought  to  exact 
payment  of  such  an  impost,  to  require  that  the  proceedings  adopted  for  that  end  shall 
DC  conducted  in  strict  terms  of  law. 

**  On  the  other  hand,  the  Lord  Ordinary  does  not  consider  it  to  be  his  duty,  where 
satisfied  of  the  intent  of  the  Legislature  to  lay  a  particular  impost  upon  a  community, 
or  class  of  persons,  to  treat,  with  special  regard  or  favour,  pleas  of  non-liability  or  of 
exemption  from  such  impost  urged  on  technical  grounds  on  the  part  of  particular 
individuals,  or  classes  of  individuals,  falling  under  the  general  description  of  those, 
whom  it  appears  to  have  been  the  object  of  the  enactment  to  render  subject  to  the 
burden. 

"  As  respects  the  special  pleas  in  law  set  forth  on  the  part  of  the  defenders,  it  may 
be  right  to  note  here  that,  as  the  Lord  Ordinary  understands,  the  defenders  now  con- 
cede that  their  second  plea  in  law  must  be  repelled,  in  so  far  as  it  rested  on  the  con- 
tention which  was  overruled  by  the  Court  in  the  case  of  Aitken  v.  Bryden,  23  D.  838, 
and  further,  that  their  third  plea  in  law  must  be  repelled. 

"  In  dealing  with  the  pleas  so  far  as  still  insisted  in,  and  on  which  the  Lord  Ordinary 
has  had  to  exercise  his  judgment,  he  has  proceeded  in  repelling  them  mainly  on  the 
grounds  that  the  premises  in  Queen  Street,  belonging  to  the  highly  respectable  associa- 
tion of  Christians  for  whom  they  are  held  in  trust,  are  subjects  which  in  their  character 
are  such  as  to  render  the  proper  occupants  of  them  (if  any)  liable  to  be  assessed  for  the 
annuity-tax  under  the  statutes  by  which  it  is  imposed  ; — that  these  premises  are, 
and  have  been  in  fact,  occupied  oy  various  individuals,  and  classes  of  individuals, 
during  the  periods  to  which  the  assessments  sued  for  have  reference,  and  that,  there- 
fore, they  cannot  be  here  dealt  with  as  having  been  unoccupied  premises.  If  this  be 
so,  it  would  further  appear  necessarily  to  follow  that  the  tax  or  impost  in  question 
is  leviable  in  respect  of  this  occupancy,  unless  some  peculiarity  in  the  character  of 
the  occupancy  be  shewn  by  the  defenders  adequate  to  take  the  case  out  of  the  statutes 
on  which  the  pursuer  rests. 

"  Here,  there  is,  doubtless,  room  for  argument  and  question  in  this  respect,  and  of 
this  the  defenders  have  ably  endeavoured  to  avail  themselves.  The  United  Associate 
Synod  (now  stated  to  be  merged  in  the  United  Presbyterian  Church)  which  holds 
the  radical  right  in  this  property,  occupy  them  in  fact  for  but  a  short  period  of  time 
in  the  course  of  each  year  ;  during  the  remainder  of  the  year,  the  premises  have  been 
occupied  for  class-rooms,  for  meetings  of  individuals,  and  classes  of  individuals,  in  the 
manner  clearly  and  fairly  detailed  in  the  evidence  by  Mr.  James  Peddie,  the  treasurer 
of  the  Synod,  to  which  the  Lord  Ordinary  must  refer. 

"  The  sums  drawn  for  such  temporary  uses  of  the  subjects  have  been  received  for 
behoof  of  the  Synod  by  the  treasurer.  The  actual  occupation  of  the  premises  is  thus 
established,  and  that  it  is  an  occupation  of  the  subjects,  the  benefit  of  which  is  received 
by  the  owners,  seems  to  be  also  clearly  estabUshed. 

"  So  far,  then,  it  would  appear  that  the  ground  of  liability  for  the  impost  here  sued 
for,  in  respect  of  occupation,  is  clear. 


IV.  MiCFHEBflOH,  40.         AITKEN  V.  HARPER,  ETC.  [1865]  97 

[4D]  The  defenders  reclaimed,  and  after  being  heard,  were  allowed,  in  consequence 
of  timr  denial  that  they  occupied  the  premises,  to  put  in  a  minute,  [41]  giving  their 
statement  as  to  who  were  the  occu^nts.  A  minute  was  then  put  in  by  the  defenders, 
stating  *"  that  the  premises  vested  m  them  as  trustees  are,  and  since  1847  have  been, 
occupied  by  the  Synod  of  the  United  Presbyterian  Church ;  that  the  present  repre- 
sentatives of  the  Synod  are  the  Keverend  Dr.  David  King,  minister  of  the  United 
Presbyterian  congregation  at  Westbourne  Grove,  London,  moderator,  and  the  Reverend 
William  Beckett,  minister  of  the  United  Presbyterian  congregation  at  Butherglen, 
clerk  of  the  said  Sjniod  ;  and  that  the  management  of  the  premises  in  question  has 
been  committed  by  the  Synod  to  the  following  persons  as  the  S3mod  house  committee, 
m,  William  Duncan,  S.S.O.,"  and  others. 

Upon  this  minute  the  Court,  on  the  motion  of  the  pursuer,  superseded  considera- 
tion of  the  cause,  and  the  pursuer  then  brought  an  action  against  the  "  Reverend 
Doctor  David  King,  residing  in  or  near  London,  minister  of  the  United  Presbyterian 
eoQgregation  at  Westbourne  Grove,  in  or  near  London,  as  moderator  of  the  Synod 
of  the  United  Presbyterian  Church,  and  as  an  individual,  and  the  Reverend  William 
Beckett,  residing  in  or  near  Rutherglen,  minister  of  the  United  Presbvterian  con- 
gregation at  or  near  Rutherglen,  as  clerk  of  the  said  Synod,  and  as  an  individual,  and 
also  against  William  Duncan,  Solicitor  in  the  Supreme  Courts  of  Scotland,  Edinburgh, 
and  others,  as  the  Synod  house  committee  appointed  by  the  said  Synod,  and  also  as 
individuals,"  concludling  that  **  the  defenders,  conjunctly  and  severally,  or  severally 
and  individually,  as  may  be  determined  in  the  course  of  the  process  to  follow  hereon, 
oaght  and  should  be  decerned  to  make  payment  ^  of  the  arrears. 

The  grounds  of  this  action  were  stated  to  be — *"  (Cond.  8)  During  the  years  from 
Whitsunday  1848  to  Whitsunday  1860,  the  premises  at  5  Queen  Street,  known  as 
Queen  Street  Hall,  and  adjoining  rooms,  situated  within  the  royalty  or  extended 
royalty  of  Edinburgh,  have  been  occupied  by  the  Synod  of  the  United  Presbyterian 

*  But  there  remains  the  puzzle  raised  in  argument,  as  to  the  person  or  body  of  persons 
to  whom  the  liability,  in  respect  of  this  occupation,  is  to  attach.  The  defenders  say 
if  it  attaches  at  all,  it  must  do  so  against  the  religious  body  of  the  United  Associate 
Sjnod,  who  are  not  here  the  actual  defenders.  But  it  is  answered  that  the  Synod 
is  a  fluctuating  body — having  no  permanent  existence — ^incapable  of  being  recognised 
as  a  body  in  law,  and  consequently  driven  of  necessity  to  hold  the  subjects,  the  occu- 
pation of  which  is  the  founaation  of  the  claim  of  assessment  here,  through  the  inter- 
Tention  of  a  trust.  If,  then,  the  sole  title  be  in  the  trustees,  and  every  act  of  ownership 
most  be  exercised  by  the  trustees,  can  the  occupation  of  the  subjects  be  said  to  be  other 
than  that  of  the  trustees  1  The  Lord  Ordinary  thinks  not.  It  appears  to  him  that 
the  trustees  are  the  only  persons  who  can  be  recognised  in  law  as  occupying  the 
premises  for  the  various  purposes  to  which  they  are  applied.  It  may  be,  indeed  it  is 
ek&r,  that  the  trustees  must  account  to  those  in  whom  the  ultimate  interest  lies,  but 
they  are  the  persons,  and  the  only  persons,  who  can  vindicate  the  possession  of  the 
sabjects  and  regulate  its  occupation,  if  legal  questions  regarding  it  should  arise. 

[413  *"  I^  i^^y  ^  right  that  the  Lord  Ordinary  should,  in  conclusion,  shortly  advert 
to  the  second  plea  in  hw  in  defence,  which  he  understands  to  be  still  pressed  in  argu- 
ment, in  so  far  as  it  is  rested  on  the  fact  that  the  defenders  are  not  specially  named 
in  the  stent  and  valuation  rolls. 

^  The  Lord  Ordinary  has  come  to  the  conclusion  that  he  ought  not,  here,  to  give 
e&et  to  this  plea.  The  stent  roll  and  the  valuation  roll  both  bear  a  tolerably  correct 
statement  as  to  the  occupiers  being  the  United  Presbyterian  Synod,  or  United  Presby- 
terian Church.  The  defenders,  the  trustees,  are  not  named.  But  they  are  trustees 
only  for  the  body,  which  is  named,  and  while  there  might  have  been  difficulty  had  a 
naort  to  summary  diligence  been  here  attempted,  the  Lord  Ordinary  is  of  opinion 
that  the  rolls  are  sufficiently  correct  to  warrant  the  demand,  as  here  made,  in  an 
adinary  action. 

'  On  the  whole,  the  Lord  Ordinary  is  of  opinion  that  the  pursuer  must  prevail 
ia  the  action,  and  he  does  not  understand  that  there  is  now  any  dispute  between  the 
parties  as  to  the  amount  of  the  principal  sums  sued  for. 

*  The  defenders  deny,  in  any  view,  their  liability  for  interest  on  these  sums ;  but 
the  Lord  Ordinary  has  been  unable  to  see  adequate  grounds  on  which  to  refuse  interest 
to  the  puiBuer,  as  concluded  for." 
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Church,  formerly  called  the  United  Aflsociate  Sjmod  of  the  Secession  Church,  and 
under  the  authority  of  that  Synod,  the  premises  have  been  occupied  by  various  com- 
mittees and  officers  of  the  said  church,  and  others.    During  the  period  foresaid, 
the  management  of  the  said  premises  has  been  committed  by  the  said  Synod  tx)  certain 
persons  as  the  Synod  house  committee   of   the   said  Synod.    (Ans.   8)  Admitted! 
(Cond.  9)  The  present  representatives  of  the  said  Synod  are  the  defenders,  the  Reverend 
Doctor  David  King  and  the  Reverend  William  Beckett,  the  former  of  whom  is 
moderator  of  the  said  Synod,  and  the  latter  clerk  thereof.    The  other  defenders  are 
the  Synod  house  committee  of  the  said  Synod,  to  whom  tlie  management  of  the 
premises  in  question  was  committed  by  the  said  Synod,  and  by  whom  such  manage- 
ment has   been    conducted    and    exer-[42]-cised.    The  defenders  have,  during  the 
years  from  Whitsunday  1848  to  Whitsunday  1860,  themselves,  or  by  those  exercising 
their  rights,  or  for  whom  they  are  responsible,  been  the  occupiers  of  the  premises  fore- 
said, and  have  paid  all  the  taxes  laid  j^)on  the  same,  and  exigible  from  them  as  occupiers 
foresaid,  except  the  annuity  tax.    The  defenders,  by  themselves,  or  those  exercising 
their  rights,  and  for  whom  they  are  responsible,  have  acted  as  the  occupiers  of  the 
said  premises  by  allowing  parties  to  use  the  same,  and  the  furniture  therein,  for  hire, 
as  well  as  without  hire.    The  hire  so  becoming  due  for  the  said  premises  during  the 
years  foresaid  has  all  been  drawn  by  and  paid  to  the  defenders,  or  those  acting  under 
and  in  virtue  of  their  rights  therein,  ana  for  whom  they  are  responsible.    (Ans.  9) 
It  is  admitted  that  the  defenders.  Dr.  King  and  Mr.  Beckett,  at  the  date  of  the  sum- 
mons, held  the  offices  here  stated,  but  explained  that  Dr.  King  retired  from  the  office 
of  moderator  in  May  last,  and  that  the  present  moderator  is  the  Reverend  William 
Marshal],  minister  of  the  United  Presbyterian  congregation,  Cupar-Angus.     Mr. 
Beckett  is  still  clerk.     It  is  further  admitted  that  the  moderator  and  clerk  are  the 
proper  representatives  of  the  Synod  in  any  action  that  may  be  directed  against  the 
Synod,  as  occupiers  of  the  premises  in  question,  for  the  recovery  from  the  Synod  of 
alleged  arrears  of  annuity  assessment  that  may  be  due  by  the  Synod.    Admitted  that 
the  other  defenders  called  are  the  Synod  house  committee,  to  whom  the  management 
of  these  premises  is  committed  by  the  Synod.    Denied  that  any  of  the  defenders  have 
occupied  these  premises  excepting  Mr.  James  Peddie,  who,  as  treasurer  of  the  Synod, 
has  occupied  one  room  in  the  premises  as  an  office.    Denied  that  any  of  them  are 
individually  responsible,  as  concluded  for  in  the  present  action.     Quoad  ultra  denied.*' 

The  defenders  pleaded  ;  —  (2)  The  Synod  of  th»  United  Presbyterian  Church, 
being  the  occupants,  and  alleged  by  the  pursuer  to  be  the  occupants,  of  the  premises 
in  Question,  is  the  proper  defender,  and  not  having  been  called  as  a  party,  the  action 
ought  to  be  dismissed.  (3)  The  defenders  not  having  been  called  as  representatives 
of  the  Synod  of  the  United  Presbyterian  Church,  and  to  the  effect  of  constituting  the 
present  claims  as  a  debt  against  the  Synod,  the  action  should  be  dismissed. 

On  the  record  being  closed,  the  case  was  remitted  by  the  Lord  Ordinary  to  the 
Second  Division.  Counsel  were  then  heard  on  the  second  action.  The  defenders 
argued  that  there  was  a  competent  mode  of  convening  the  Synod  in  an  action,  but 
that  had  not  been  adopted  here.  *  The  moderator  and  clerk  are  here  called  as  indi- 
viduals, not  as  officials  representing  the  Synod,  and  there  is  no  ground  of  action  for 
concluding  "  conjunctly  and  severailv  "  or  "  severally  and  individually  "  against  the 
defenders  called. 
At  advising, — 

Lord  Justice-Clerk. — ^We  have  before  us  two  actions,  both  at  the  instance  of 
William  Aitken,  who  is  collector  of  the  arrears  of  the  annuity  tax  or  assessment  imposed 
by  the  Act  of  16G1  upon  those  inhabitants  of  Edinburgh  who  are  tenants  and  occu- 
pants of  premises.  I  think  it  will  be  most  expedient  to  dispose  of  the  sef  jnd  action 
in  the  first  place,  because  it  appears  to  me  that  that  action  is  liable  to  a  very  serious 
objection,  which,  if  your  Lordships  agree  with  me,  will  lead  to  its  being  thrown  out  of 
Court  without  considering  it  on  its  merits. 

It  is  laid  upon  the  statement,  that  during  the  years  from  Whitsunday  1848  to 
Whitsunday  1860,  the  defenders  have  occupied  the  premises  in  question.  I  think 
there  can  be  no  doubt  what  is  intended  by  this  averment.    It  seems  to  be  intended 

*  Somervail,  Jan.  22,  1830,  8  S.  370;  Scottish  Missionary  Society  v.  Hornet 
Mission  Committee,  20  D.  634;  Duff's  Trustees  v.  Scripture  Readers,  24  D.  532  • 
Somerville  v,  Rowbotham,  24  D.  1187. 
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to  mean  that  the  occupation  of  the  premises  in  respect  of  which  this  assessment  has 
been  laid  on,  has  been  during  the  period  in  question  in  the  Synod.  The  pursuer  further 
states  that  the  present  representatives  of  the  Synod  are  Dr.  King,  [43]  the  moderator, 
Mr.  Beckett,  the  clerk ;  and  certain  other  gentlemen  are  called  as  defenders,  as  the 
Synod  house  committee.  Now  it  is  not  said  that  there  has  been  any  occupation  of 
these  premises  by  this  committee,  or  by  the  individuals  composing  the  committee, 
or  indeed  by  anyone  except  the  Synod.  One  would  expect,  therefore,  such  being  the 
ground  of  action,  that  the  conclusion  of  the  summons  should  be  directed  against  the 
Synod;  and  if  the  conclusion  had  been  directed  against  that  body,  and  that  body 
had  been  convened  in  the  action,  it  is  possible  that  the  action  might  have  been  well  laid, 
and  successful.  But  I  offer  no  opinion  on  that  point,  because  the  Synod  has  not  been 
caUed,  and  no  attempt  has  been  made  to  call  the  Synod,  by  any  of  its  office-bearers.  The 
conclusions  are  directed  against  the  Rev.  Dr.  King,  residing  in  London,  as  moderator, 
and  as  an  individual ;  and  against  the  Rev.  William  Beckett,  as  clerk  of  the  Svnod, 
and  as  an  individual ;  and  against  William  Duncan  and  others,  as  the  Synod  douse 
Gommittee,  apuointed  by  the  Synod,  and  as  individuals ;  and  the  way  in  which  they 
are  sought  to  he  made  liable  under  the  summons,  is,  that  the  defenders,  "  conjunctly 
and  severally,  or  severally  and  individually,"  shall  make  payment  of  the  arrears  in 
question.  Now  that,  in  no  possible  sense  or  view,  is  an  action  directed  against  the 
assembly  called  the  United  Presbyterian  Synod;  it  is  a  summons  directed  entirely 
against  a  certain  number  of  individuals,  and  these  individuals  are  not  called  as  repre- 
senting the  assembly  or  Synod.  Dr.  King  is  called  as  moderator,  and  as  an  individual. 
Mr.  Beckett  is  called  as  clerk  and  as  an  individual ;  and  so  with  the  other  defenders ; 
but  they  are  not  called  as  the  representatives  of  the  Synod, — that  is  to  say,  the  decree 
which  we  are  called  upon  to  pronounce  is  a  decree  conjunctly  and  severally  under 
which  the  pursuer  may  charge  any  one  of  these  individuals  as  the  occupant  of  these 
premises,  and^  as  such,  personally  liable  for  the  assessment ;  or  the  defenders  are  to 
he  decerned  against  "  severally  and  individually  " — that  is  to  say,  each  for  his  own 
proper  share  of  this  assessment.  But  what  that  share  can  be,  in  respect  of  the  indi- 
Tidual  occupancy  of  these  gentlemen,  is  nowhere  explained  in  this  record,  nor  is  any 
ground  whatever  laid  for  such  conclusion.  I  think,  therefore,  that  this  incongruity 
is  fatal  to  the  action,  and  that  we  should  accordingly  pronounce  an  interlocutor  dis- 
misang  it. 

The  other  case,  which  is  at  the  instance  of  the  same  pursuer,  and  has  for  its  object 
the  recovery  of  the  same  arrears  of  annuity  tax,  stands  in  a  different  position.  It  is 
directed  against  certain  individuals,  called  as  defenders,  in  the  character  of  trustees — 
trustees  under  a  deed  by  which  they  are  made  the  feudal  proprietors  of  the  subjects 
m  respect  of  which  the  assessment  has  been  imposed.  Now  it  is  quite  true  that  the 
feudal  proprietors  of  premises  are  not  made  liable  as  such  for  the  payment  of  this 
assessment,  because  the  tax  is  imposed  on  the  inhabitants  who  are  tenants  or  occupants. 
But  the  question  is,  whether,  in  the  circumstances  of  this  property,  the  trustees  are, 
in  the  view  of  the  law,  the  occupiers  of  the  premises.  Now  there  are  one  or  two  matters 
c^  iact  which  are  quite  clear.  In  the  first  place,  these  gentlemen  are  the  owners  of 
this  property,  in  trust  for  a  fluctuating  and  uncertain  body.  Secondly,  there  can  be 
no  doubt  that  the  premises  are  in  point  of  fact  occupied,  and  that  being  so,  it  follows 
d  necessity  that  there  must  be  some  person  or  persons,  who  in  the  eye  of  the  law  are 
the  occupiers.  Now  what  is  the  state  of  the  occupancy  as  detailed  in  the  proof  1  The 
synod  meets  periodically,  twice  a  year.  It  is  a  representative  body,  the  same  individuals 
not  composing  the  assembly  or  occupying  the  premises  at  any  two  successive  meetings. 
The  occupation  by  the  Synod  is  only  for  a  part — and  a  very  small  part — of  the  year. 
The  premises  are  occupied  also  by  committees  of  the  Synod.  Further,  they  are  occu- 
fsed  by  persons  to  whom  the  Synod  or  the  committee  of  management  let  the  premises 
for  hire,  not  under  any  lease,  nor  for  any  lengthened  period  of  time,  but  for  a  day, 
or  even  an  hour  or  two.  Now  it  appears  to  me,  in  that  state  of  the  facts,  that  the  law 
must  hold  that  the  owners  are  the  occupiers.  I  do  not  think  that  any  person  inter- 
mediate between  the  owners  and  those  who  occupy  the  premises  for  fragments  of  time, 
(an  be  said  to  be  the  occupiers.  There  is  nobody  who  can  be  said  to  be  the  occupier 
for  these  short  occupations,  unless  it  be  the  owners,  or  the  individual  or  individuals 
in  the  actual  use  of  the  premises,  be  it  for  a  lecture,  concert,  or  the  like  purpose.  But 
it  appears  to  me  to  be  quite  out  of  the  question  that  a  lecturer,  for  example,  who  hires 
the  loom  for  a  night,  is  an  occupier  within  the  meaning  of  the  statute  of  1661,  and 
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therefore  we  are  driven  back  to  the  owners,  [441  ^  ^ing  in  truth  the  only  legal  occu- 

rmts.    Such  seems  to  me  to  be  the  ground  of  the  Lord  Ordinary's  interlocutor,  and 
entirely  agree  with  the  conclusion  he  has  deduced  in  point  of  law,  and  am  therefore 
of  opinion  that  we  ought  to  adhere  to  his  interlocutor. 

Lord  Cowan. — It  will  be  within  the  recollection  of  your  Lordships  how  the  second 
action  was  brought.  In  the  course  of  the  discussion  on  the  reclaiming  note  in  the 
first  action  a  great  deal  was  said  about  the  actual  occupancy  of  these  premises.  The 
defenders  were  then  allowed  to  put  in  a  minute,  stating  the  parties  whom  they  main- 
tained to  be  the  occupiers.  That  minute  was  put  in,  and  an  interlocutor  was  pro- 
nounced superseding  the  cause.  Upon  this  the  second  action  is  brought  into  Court, 
and  I  concur  with  your  Lordship  in  thinking  that  in  it  we  must  give  decree  in  favour 
of  the  defenders.  For  it  will  be  observed  that  this  second  action  is  not  directed  against 
the  moderator  and  clerk  of  the  United  Presbyterian  Synod  as  representing  that  body. 
The  one  is  no  doubt  called  as  moderator  and  the  other  as  clerk,  but  not  one  word  is  said 
that  in  that  capacity  they  represent  the  Synod  ;  and  the  conclusions  of  the  summons 
are  directed  against  them  as  moderator  and  clerk  respectively,  **  and  as  individuals." 
In  consequence  of  this,  the  summons  seems  to  me  to  be  inept  and  informal.  Had  it 
been  in  apt  and  sufficient  form,  calling  these  gentlemen  as  representing  the  Synod,  in  a 
summons  supplementary,  there  might  have  been  room  for  remitting  this  process  to 
the  original  action,  and  conjoining  the  two  before  decree.  The  defenders  in  the  lead- 
ing process  would  then  have  had  in  the  field  those  parties  whom  they  desired  to  have 
called  as  the  alleged  actual  occupiers  of  the  premises.  Instead  of  this,  an  independent 
action  has  been  instituted,  in  which  no  decree  can  be  pronounced  against  the  parties  in 
the  character  in  which  they  are  called  as  defenders.  We  are  thus  left  to  dispose  of  the 
original  action  as  if  no  new  proceedings  had  been  taken  by  the  pursuer. 

With  regard  to  the  other  case,  I  have  but  little  to  add  to  what  your  Lordship  has 
stated.  I  consider  it  of  great  moment  to  observe  the  terms  and  purpose  of  the  trust- 
deed  under  which  the  defenders  are  vested  with  the  property.  It  is  expressly  declared 
that  they  are  to  hold  the  subjects  in  trust,  "  for  the  use  and  behoof  of  the  United 
Associate  Synod  of  the  Secession  Church,  and  for  the  use  and  behoof  of  any  synod  or 
assembly  of  ministers  and  elders,"  and  so  forth ;  that,  in  their  management  of  the 
subjects,  they  should  conform  to  the  directions  and  orders  of  the  Synod  :  and  that 
they  should  have  relief  from  the  Synod  of  all  obligations  and  advances  made  in  reference 
to  the  premises,  with  power  to  them,  failing  such  relief  being  obtained  on  requisition, 
to  sell  the  subjects  for  their  indemnification.  The  position  of  the  defenders,  under  a 
title  so  peculiar,  virtually  is  that  of  possessors  of  the  subjects,  and  parties  who  are, 
through  the  Synod,  in  the  use  and  occupancy  of  them ;  and  having  regard  to  the 
import  of  the  proof  as  embodied  in  the  findings  of  the  Lord  Ordinary's  interlocutor, 
there  seems  to  me  to  be  clear  ground  for  subjecting  the  defenders  in  liability  for  the 
sums  demanded  in  this  action. 

Lord  Benholme. — In  the  case  of  an  ordinary  trust  for  behoof  of  individual  bene- 
ficiaries, A,  B,  and  C,  where  the  benefit  consists  in  the  occupancy  of  the  trust  premises, 
or  the  letting  out  of  these  premises,  or  the  employment  of  them  either  for  permanent 
or  for  temporary  purposes — even  although  the  trust-deed  contained  a  clause  of  relief 
in  favour  of  the  trustees  (as  indeed  most  trust-deeds  do),  I  should  have  had  great  diffi- 
culty in  holding  that  the  trustees  were  to  be  regarded  as  occupants.  Neither  the  con- 
dition of  the  feudal  tenure,  nor  the  purposes  of  the  trust,  nor  the  clause  of  relief,  nor 
all  taken  together,  would  in  such  a  case  enable  me  to  arrive  at  that  conclusion.  But  I 
think  the  peculiarity  of  this  case  is,  that  the  beneficial  interest,  consisting  as  it  does, 
in  the  employment  of  the  trust  property,  is  given  to  an  intangible  body  that  varies 
from  day  to  day,  that  slips  from  our  fingers  when  we  try  to  lay  hold  of  it.  If  it  were 
not  for  that  peculiarity,  I  should  have  great  difficulty  in  holding  that  these  trustees 
were  to  be  dealt  with  as  occupants  in  the  sense  of  the  statute  1661.  If ,  as  I  have  said, 
the  beneficiaries  had  been  A,  B,  and  C,  I  do  not  think  that  the  occupation  had  by 
them,  of  whatever  nature  that  might  be,  would  suggest  any  difficulty  in  rendering- 
them  liable  as  occupants.  But  in  this  case,  the  beneficiaries  are  so  intangible  and 
fluctuating  a  body,  that  I  think  any  action  against  them,  however  well  libelled,  must 
have  failed,  from  the  impossibility  of  getting  at  the  individuals  composing  such  a  body. 
[45]  If  I  had  any  doubt  about  that,  I  should  hesitate  to  concur  in  the  judgment  now- 
proposed,  because  if  we  could  get  at  the  Synod,  I  should  greatly  doubt  as  to  going 
against  the  trustees  in  the  first  instance.     Whilst  I  agree  in  thinking  the  second  action 
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ought  to  be  dismissed  as  illogically  libelled,  because  it  contains  no  conclusion  against 
the  Synod  as  a  body,  and  no  conclusion  against  the  moderator  and  clerk  as  represent- 
ing the  Synod,  a  doubt  remains  in  my  mind  whether  such  action,  however  logically 
libelled,  could  have  been  the  foundation  of  an  available  decree.  And  if  in  such  action 
we  could  bave  given  an  effectual  decree  against  the  Synod,  I  do  not  think  we  could 
give  decree  in  the  first  action  against  the  trustees. 

But  taking  the  view  that  I  do  as  to  the  intangible  nature  of  this  body,  I  am  able 
to  arrive  at  the  same  conclusion  as  your  Lordships. 

Lord  Neaves. — I  am  of  the  same  opinion,  and  concur  more  especially  in  the  views 
expressed  by  Lord  Benholme.  The  second  action  is  an  attempt  to  convene  the  United 
Piesbyterian  Synod,  but  I  think  the  attempt  has  been  unsuccessful,  and  that  that 
action  cannot  be  maintained.  It  is  said  that  the  Synod  is  represented  by  the  moderator 
and  clerk.  But  the  Synod  is  not  a  legal  body  ;  it  is  a  mere  collection  of  individuals 
changing  from  day  to  day.  When  it  is  said  that  it  is  represented  by  the  moderator 
and  clerk,  I  do  not  know  what  is  meant.  Is  it  meant  that  these  persons  have  a  power 
of  binding  the  Synod  1  or  that  they  are  personally  liable  for  its  debts  ?  I  do  not  see 
how  that  can  be.  Neither  can  it  be  maintained  that  these  parties  can  sue  and  be  sued 
for  the  Synod  ;  for  that  would  require  an  Act  of  incorporation. 

Further,  the  question  is  as  to  the  occupation  of  these  premises  from  1849  to  1860. 
Where  is  it  stated  that  these  persons  were  connected  witn  the  premises  during  th^e 
years  1  It  is  not  said  that  they  were  members  of  the  Synod,  or  of  any  of  the  commit- 
tees, for  that  time.  Is  the  body  which  has  no  perpetuity  or  continuance  to  be  reached 
by  the  moderator  and  clerk  of  this  year  1  I  see  no  ground  for  such  a  contention.  But 
assuming  that  the  Synod  was  in  point  of  fact  and  law  represented  by  these  gentlemen, 
the  conclusions  of  the  summons,  as  pointed  out  by  your  Lordship,  are  incompatible 
with  that  view. 

As  to  the  other  action,  it  is  true  that  the  annuity  tax  is  only  to  be  imposed  on  occu- 
pants. But,  in  seeking  to  find  who  are  occupants,  we  must  look  at  the  circumstances. 
If  premises  are  let  to  a  tenant,  the  owner  of  course  gets  rid  of  his  occupancy  and  of  his 
Ba^ty.  But  if  there  is  no  location,  if  there  is  merely  a  permission  to  a  succession  of 
individuals  to  occupy  each  for  a  few  days,  or,  it  may  be,  for  a  single  night,  I  cannot  see, 
on  the  one  hand,  why  the  premises  should  be  exempt  from  assessment,  as  being  un- 
occupied, nor,  on  the  other  hand,  how  any  other  occupants  can  be  laid  hold  of  than 
those  who  have  the  title  of  property. 

I  therefore  think  that,  in  the  circumstances  of  this  case,  where  there  are  no  tenants, 
and  no  other  ostensible  occupants,  these  trustees  are  to  be  held  as  the  true  occupants 
d  the  premises,  the  occupation  which  took  place  having  been  referable  to  their  title 
as  owners. 

Thb  Court  pronounced  the  following  interlocutors  : — 

■  Refuse  the  said  reclaiming  note,  and  adhere  to  the  interlocutor  reclaimed  against : 
Fmd  the  defenders  liable  in  additional  expenses,  and  remit,"  &c. 

"  Sustain  the  fourth  plea  in  law  stated  in  the  defence,  dismiss  the  action,  and  decern  : 
Knd  the  defenders  entitled  to  expenses,  and  remit,"  &c. 

Henry  Moffat,  S.S.O.— J.  &  A.  Peddie,  W.S.— Agents. 

[Referred  to,  Skerret  r.  OUver,  1896,  23  R.  468.] 


No.  9.  IV.  Macpherson,  45.    17  Nov.  1865.     1st  Div.— G. 

The  Reverend  Alfjcanber  Low  and  Others,  Petitioners. —D.  Mackenzie. 

Tntst'-Charitable  Bequest— A  ppointinent  of  Trustees.— Two  testators,  by  their  re- 
spective testaments,  left  the  interest  and  capital  of  certain  sums  of  money  to  be 
(bvided  amongst  the  poor  of  an  Episcopal  congregation,  and  for  other  charitable 
purposes.  One  empowered  his  executors  to  appoint  trustees  to  act  along  with  and 
soeeeed  them  in  the  management  of  the  trust,  with  the  same  powers  as  if  named 
in  the  testament ;  and  in  particular,  with  the  power  of  nominating  other  [46]  P©r- 


102  LOW  AND  OTHERS  (PETITIONERS)  [1865]      IV.  MACI*HBBSOH,  47. 

sons  to  succeed  them  in  the  management  and  disposal  of  the  funds,  and  so  on,  the 
managers  for  the  time  being  appointing  their  successors.  The  other  empowered 
his  executors  to  nominate  persons  to  manage,  and  to  make  such  provision  for  the 
future  management  of  the  fund,  as  they  might  think  necessary.  All  the  executors 
died  without  having  made  any  nomination.  On  a  petition  for  the  appointment  of 
certain  individuals  as  trustees,  with  the  powers  given  in  the  testaments,  and  specially 
with  the  power  of  nominating  other  trustees,  the  Court  refused  to  do  so,  but  ap- 
pointed certain  ex  officio  trustees  to  manage  and  apply  the  respective  funds  in  terms 
of  the  testaments. 

The  late  Ernest  Mearns,  who  died  in  1840,  and  the  late  James  WilUamson,  who 
died  in  1836,  by  their  respective  last  wills  and  testaments  nominated  James  Bruce 
and  others  to  be  their  executors,  and  bequeathed  portions  of  their  respective  estates 
to  be  divided  among  the  poor  of  the  Episcopal  congregation  of  Longside  (of  which 
they  were  both  members),  and  for  certain  other  charitable  purposes.    By  the  second 
purpose  of  Mr.  Mearns's  testament,  he  directed  his  executors  to  lend  out  at  interest 
eight  fortieth  shares  of  the  residue  of  his  estate  (£400),  and  to  divide  the  interest  thereof 
yearly  "  amongst  the  poor  of  the  Episcopal  congregation  of  Longside,"  as  they  should 
see  fit ;  and  he  also  authorised  them  to  divide  the  principal  among  the  poor  of  said 
congregation  *"  when  and  so  often  as  the  exigencies  of  the  times  or  otherwise  "  should 
seem  to  them  to  require.    Mr.  Mearns  also  empowered  his  executors  to  appoint  **  any 
number  of  persons,  members  of  the  said  Episcopal  congregation,  along  with  the  clergy- 
man of  the  said  congregation  for  the  time  being,  to  manage  whatever  may  remain 
of  the  said  principal  sum  and  interest "  after  their  decease,  or  to  act  along  with  them, 
with  the  same  powers  843  if  they  had  been  named  in  his  testament,  and,  in  particular, 
with  the  power  of  nominating  other  persons  to  succeed  them  in  the  management 
and  disposal  of  the  said  sum  and  interest,  and  so  on,  the  managers  for  the  time  ap- 
pointing their  successors,  until  the  said  principal "  shall  have  been  completely  exhausted 
and  applied  for  the  benefit  of  the  said  poor  persons  of  the  said  Episcopal  congregation.  ** 
By  the  third  purpose  of  his  testament,  Mr.  Mearns  ordained  his  executors  to  lend  out 
at  interest  other  eight  fortieth  shares  of  the  said  residue  (which  yielded  £425),  and 
to  set  apart  the  interest  only  thereof  "  to  form  a  fund  for  the  support  and  relief,  and 
to  defray  the  expense  of  caring  for  and  managing  pauper  lunatics  belonging  to  the 
parish  of  Longside."    By  the  fourth  purpose  of  ms  testament,  Mr.  Mearns  directed 
his  executors  to  lend  out  six  fortieth  shares  of  the  said  residue  (£275),  "  and  to  apply 
the  interest  arising  therefrom  yearly,"  but  no  part  of  the  principal,  for  "  educating, 
or  assisting  in  educating,  at  the  parochial  school  of  Longside,  or  any  other  schools  in 
that  parish,"  the  children  of  sucn  poor  residenters  in  that  parish  as  were  unable  to 
defray  the  expense  of  their  education. 

In  regard  to  the  two  last-mentioned  purposes,  Mr.  Mearns  gave  full  power  to  his 
executors  to  nominate  others  "  to  act  along  with  them  and  to  succeed  them  "  in  the 
management  and  disposal  of  the  said  funds,  in  terms  of  his  testament,  and  he  granted 
the  same  powers  of  nomination  and  management  to  the  persons  so  appointed,  "  and 
so  on  shall  the  said  managers  for  the  time  continue  to  appoint  their  successors  for 
ever " ;  but  declaring  that  the  management  of  the  said  shares  and  disposal  of  the  interest 
"  shall  always  be  with  the  assistance  of  the  Episcopal  clergyman  of  Longside,  and  the 
clergyman  of  the  Established  Church  of  Longside,  both  for  the  time  being  " ;  and 
further  declaring  that  his  said  executors,  and  the  persons  to  be  appointed  by  them, 
for  all  and  each  of  the  purposes  mentioned  in  his  testament,  should  have  full  power 
to  make  such  conditions,  declarations,  and  provisions  relative  to  their  own  and  the 
future  management  of  the  said  respective  funds,  and  the  disposal  of  the  interest  arising 
thereon,  "  as  may  be  considered  necessary,  in  order  the  more  effectually  to  secure 
the  full  and  [47]  entire  benefits  thereof  to  the  several  and  respective  uses  "  expressed 
by  the  testator,  and  to  no  other  purposes  whatever. 

The  late  Mr.  Williamson  by  his  testament  directed  his  executors  to  lay  out  at  interest 
three  fourth  parts  of  the  residue  of  his  estate  (£81),  "  and  to  distribute  and  divide  the 
said  interest  yearly  among  the  poor  of  the  said  Episcopal  congregation  "  at  Longside 
as  they  shall  see  fit ;  and  he  empowered  them  to  divide  such  parts  of  the  principal 
amongst  the  said  poor,  **  as  the  exigencies  of  the  times  or  otherwise  may  seem  to 
them  to  require."  Mr.  Williamson  also  empowered  his  executors  to  nominate  any 
number  of  persons,  members  of  the  said  Episcopal  congregation,  to  manage  what  might 
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remain  of  the  Baid  principal  sum  and  interest,  and  **  to  make  such  provision  and  con 
ditions  relative  to  their  own  and  the  future  management  of  the  fund  as  they  may 
think  necessary,  in  order  the  more  effectually  to  secure  the  full  benefit  of  it  to  the  poor 
of  the  said  Episcopal  congregation,  and  for  preventing  the  application  of  it  for  any 
other  purpose/  The  whole  of  the  executors  nominated  by  Mr.  Mearns  and  by  Mr. 
Williamson  died  without  having  nominated  persons  to  manage  the  foresaid  funds. 

The  present  petition  was  presented  by  the  Reverend  Alexander  Low,  the  clergy- 
man, and  the  members  of  vestry  of  the  Episcopal  Church  at  Longside,  and  by  the 
Rev.  John  Robb,  the  parish  minister,  and  whole  members  of  the  kirk-session  of  that 
rarish,  praying  the  Court  to  appoint  "  the  Rev.  Alexander  Low,  clergyman  of  the 
Episcopal  Cxhurch  at  Longside,  Robert  Cheves,  merchant  in  Longside,  ana  James  Lillie, 
farmer  in  How  of  Rora,  Longside,  two  of  the  members  of  vestry  of  the  said  Episcopal 
Church,  managers  or  trustees  for  the  purpose  of  managing  and  applying  the  said  sum 
of  £iOO,  and  the  yearly  Interest  thereof,  for  behoof  of,  and  of  distributing  and  dividing 
the  same  amongst,  the  poor  of  the  Episcopal  congregation  of  Longside,  all  in  terms 
and  with  the  powers  contained  in  the  second  purpose  or  direction  of  the  last  will  and 
testament  of  the  said  Ernest  Mearns  ;  and  of  managing  and  applying  the  said  sum 
of  £81,  and  yearly  interest  thereof,  for  behoof  of,  and  of  distributing  and  dividing 
the  same  among,  the  poor  of  the  said  Episcopal  congregation  of  Longside,  all  in  terms 
of  and  with  the  powers  contained  in  the  last  will  and  testament  of  the  said  James 
Williamson ;  and  also  to  nominate  and  appoint  the  Rev.  Alexander  Low,  Robert 
Gheves,  and  James  Lillie,  the  clergyman  and  two  of  the  members  of  vestry  of  the  said 
Episcopal  Church  of  Longside,  and  the  Rev.  John  Robb,  parish  clergvman  of  Longside, 
and  John  Davidson  and  James  Forgie,  two  of  the  members  of  the  kirk-session  of  the 
parish  of  Longside,  to  be  managers  or  trustees  for  the  purpose  of  managing  and 
holding  the  foresaid  sums  (£425  and  £275),  and  of  setting  apart,  &c.,  all  in  terms  of 
and  with  the  powers  contained  in  the  third  and  fourth  purposes  or  directions  of  the 
bst  will  and  testament  of  the  said  Ernest  Mearns  ;  and  in  particular,  with  full  power 
to  the  whole  foresaid  respective  managers  or  trustees  and  the  respective  survivors  or 
survivor  of  them,  to  nominate  and  appoint  such  persons  as  they  shall  see  fit,  to  act 
along  with  them  respectively,  and  to  succeed  them  respectively  at  their  or  his  decease, 
in  the  management  and  disposal  of  the  foresaid  several  sums  of  money,  and  the  interest 
thereof,  and  with  full  power  to  the  persons  so  to  be  named  to  act  along  with  and  to 
succeed  the  persons  above  named  as  managers  or  trustees  foresaid,  in  their  turn  to 
name  others  as  such  managers  or  trustees,  and  so  on,  the  managers  or  trustees  for 
the  time  to  continue  to  appoint  their  successors  for  ever,  all  in  the  terms,  and  under 
the  conditions  and  declarations,  and  for  the  express  purposes  mentioned  in  the  last 
Till  and  testament  of  the  said  Ernest  Mearns,  and  the  said  last  will  and  testament 
d  the  said  James  Williamson,  and  for  no  other  purposes." 

The  Court,  before  answer,  appointed  the  petitioners  to  lodge  a  minute  setting 
forth  the  grounds  on  which  they  relied  in  support  of  the  petition,  and  to  give  in  a  draft 
d  the  interlocutor  they  asked  the  Court  to  pronounce. 

[48]  1^1  the  miuute  the  petitioners  submitted, — "  1st,  That  there  are  at  present  no 
trustee  or  persons  to  manage  the  said  respective  funds,  and  that  the  said  testaments 
do  not  in  themselves  contain  any  provision  under  which  trustees  or  managers  can 
be  appointed.  2d,  That,  having  regard  to  the  nature  of  the  several  bequests,  and 
the  intention  of  the  said  two  testators,  the  purposes  which  each  of  them  had  in  view 
cannot  be  attained  by  the  appointment  of  a  judicial  fa<jtor ;  and  that  it  is  not  only 
expedient,  but  also,  it  is  humbly  thought,  necessary  for  the  Court  to  appoint  trustees 
or  managers  ;  and,  3d,  That  the  Court  have  in  such  a  state  of  matters  power  to 
nominate  trustees  or  managers,  with  powers  to  carry  out  the  respective  wills  of  the 
tvo  testators,  in  terms  of  the  conditions  and  provisions  contained  in  these  several  wills. 

They  relied  on  the  under-noted  authorities.  * 

*  These  cases,  it  is  submitted,  establish  the  power  and  practice  of  the  Court  to  name 
trustees  or  managers  upon  lapsed  trusts,  wherever  there  exists  an  absolute  necessity 

'  *  Campbell  v.  Lord  Monzie,  1752,  M.  7440;  Erslcine,  3,  9,  U;  Macdowall  t\ 
Macdowall,  1789.  M.  7453;  Moir,  6th  July  1826,  4  S.  808  (new  ed.) ;  Lord  Melville 
r.  Baird  Preston,  8th  Feb.  1838,  16  S.  457 :  Stecdman  v.  Malcolm,  23d  June  1842, 
4  D.  1441 ;  Magistrates  of  Dundee  v.  Morris,  8th  Feb.  1861,  23  D.  493;  Morison, 
30th  June  1863,  ante,  vol.  i.  p.  1009. 
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for  such  an  appointment.  Such  necessity,  the  petitioners  humbly  conceive,  exists 
here.  The  bequests  of  the  respective  testators  were  made  for  charitable  purposes. 
The  whole  bequests,  especially  those  contained  in  the  second  purpose  of  Mr.  Meams's 
will,  and  in  Mr.  Williamson's  will,  in  favour  of  the  poor  of  the  Episcopal  congregation 
of  Longside,  impUed  very  large  discretionary  powers.  The  executors  of  Mr.  Mearns 
were,  as  regards  the  said  second  purpose  of  Mr.  Mearns's  will,  only  empowered  to 
nominate  as  managers  or  new  trustees  members  of  the  Episcopal  congregation  of 
Longside,  along  with  the  minister  of  that  congregation  for  the  time  being.  The  trustees 
or  managers  to  be  nominated  by  Mr.  Williamson's  executors  were  to  be  members  of 
the  said  congregation.  And  the  executors  of  Mr.  Mearns,  and  the  persons  whom 
they  might  nominate  as  trustees  or  managers,  were  only  authorised  to  manage  and 
apply  the  funds  left  by  the  third  and  fourth  purposes  of  his  will, — ^that  is,  for  behoof 
of  pauper  lunatics,  and  for  the  education  of  poor  children  of  the  parish  of  Longside, 
— ^with  the  assistance  of  the  parish  clergyman  and  Episcopal  clergyman  of  Longside, 
both  for  the  time  being.  The  whole  bequests  are  for  charitable  purposes.  The  two 
last  mentioned  are  intended  to  be  perpetual,  while  the  trusts  of  the  two  first  mentioned 
may  endure  for  a  very  long  and  indefinite  period.  There  are  only  two  ways  in  which 
these  funds  can  be  managed  :  the  one  is,  by  the  appointment  of  trustees  or  managers ; 
and  the  other  is,  bv  the  appointment  of  a  judicial  factor.  A  judicial  factor  is  not, 
it  is  submitted,  at  all  fitted  for  the  proper  administration  and  application  of  the  funds, 
in  terms  of  the  purposes  of  the  testator,  llie  discretionary  powers  conferred  by  both 
testaments  are  beyond  the  discharge  of  the  duties  of  such  an  officer.  Besides,  both 
testators  contemplated  that  the  funds  respectively  left  by  them  for  behoof  of  the 
Episcopal  poor  should  both,  principal  and  interest,  be  administered  by  members  of 
the  Episcopal  congregation  in  Longside ;  and  Mr.  Mearns  expressly  enjoined  that  the 
Episcopal  and  the  parish  clergymen  of  Longside  should  act  along  with  or  be  trustees 
or  managers." 

The  draft  interlocutor  proposed  by  the  petitioners  appointed  the  clergjmian  and 
two  members  of  the  congregation  and  vestry  of  the  Episcopal  church  at  Longside, 
and  the  parish  minister  and  two  of  the  Idrk-session  of  Longside,  all  nfmtinaiim,  *"  all 
in  terms  and  with  the  powers  contained  in  purpose  or  direction  in  the  last  will 

and  testament  of  the  deceased  Ernest  Mearns,"  and  "  in  terms,  and  with  the  powers 
contained  in  the  last  will  and  testament  of  the  deceased  James  Williamson."  The 
Court  refused  to  grant  to  the  trus-[49]-tees  to  be  nominated  the  power  of  appointing 
and  nominating  other  persons  to  succeed  them  in  the  management  of  the  funds,  as 
directed  in  Mr.  Mearns's  will. 

The  petitioners  lodged  a  draft  interlocutor  in  accordance  with  the  views  of  the  Court, 
which  was  remitted  to  Lord  Mure  to  examine  and  report. 

On  17th  November  Lord  Mure,  in  reporting,  suggested  a  few  alterations  in  the 
terms,  which  were  adopted. 

The  following  interlocutor  was  pronounced : — **  The  Lords  having  resumed  con- 
sideration of  this  cause,  with  the  minute  for  the  petitioners,  No.  13  of  process,  Appoint 
the  clergyman  for  the  time  being  of  the  Episcopal  congregation  of  Longside,  in  the 

Grish  of  Longside,  and  shire  of  Aberdeen,  and  the  two  senior  members  for  the  time 
ing  of  the  vestry  of  the  said  Episcopal  congregation,  other  than  the  clerg3anan  of 
the  said  congreffation,  to  be  managers  or  trustees  for  the  purpose  of  managing,  holding, 
and  applying  the  sum  of  £400  mentioned  in  the  petition,  and  the  interest  thereof, 
for  behoof  of  the  poor  of  the  said  Episcopal  congregation  of  Longside,  under  and  in  terms 
of  the  last  will  and  testament  of  the  deceased  Ernest  Mearns,  sometime  residing  in 
the  village  of  Longside,  in  the  county  of  Aberdeen  :  Further,  appoint  the  clergyman 
for  the  time  being  of  the  said  Episcopal  congregation  of  Longside,  and  the  two  senior 
members  for  the  time  being  of  the  vestry  of  the  said  Episcopal  congregation,  other 
than  the  clergvman  of  the  said  congregation,  and  the  minister  for  the  time  being  of 
the  parish  of  Jjongside,  and  the  two  senior  members,  other  than  the  minister,  for 
the  time  being  of  the  kirk-session  of  the  parish  of  Longside,  to  be  managers  or  trustees 
for  the  purpose  of  managing  and  holding  the  sum  of  £425  mentioned  in  the  petition, 
and  the  yearly  interest  thereof,  and  of  applying  the  said  yearly  interest  for  the  support 
and  relief,  and  to  defray  the  expense  of  caring  for  and  managing  pauper  lunatics  be- 
longing to  the  parish  of  Longside,  either  at  the  homes  of  such  lunatics  or  in  an  asylum, 
under  and  in  terms  of  the  last  will  and  testament  of  the  said  Ernest  Mearns :  Further, 
appoint  the  said  clergyman  for  the  time  being  of  the  Episcopal  congregation  at  Long- 
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side,  and  the  two  senior  members  for  the  time  being  of  the  restry  of  said  Episcopal 
congregation,  other  than  the  clergyman  thereof,  and  the  minister  for  the  time  being 
of  the  parish  of  Ix)ngside,  and  the  two  senior  members,  other  than  the  minister,  for 
the  time  being  of  the  kirk-session  of  the  parish  of  Longside,  to  be  managers  or  trustees 
for  the  purpose  of  managing  and  holding  the  sum  of  £275  mentioned  in  the  petition, 
and  the  yearly  interest  thereof,  and  of  applying  the  said  yearly  interest  for  the  purpose 
(^educating,  or  assisting  in  educating,  at  the  parochial  school  of  Longside,  or  any  other 
sehools  in  that  parish,  such  number  of  children  whose  parents  reside  in  the  parish  of 
Longside,  and  are  unable  to  defray  the  expense  of  their  education,  as  the  said  interest 
shaU  be  adequate  to,  under  and  in  terms  of  the  last  will  and  testament  of  the  said  Ernest 
Mearns :  And  further,  appoint  the  said  clergyman  for  the  time  being  of  the  Episcopal 
congregation  of  Longside,  and  the  two  senior  members  for  the  time  being  of  the  vestry 
of  said  Episcopal  congregation,  other  than  the  clergyman  thereof,  to  be  managers, 
or  trustees  for  the  purpose  of  managing,  holding,  ancf  applying  the  sum  of  £81  men- 
tioned in  the  petition,  and  the  yearly  interest  thereof,  among  the  poor  of  the  said 
Episoopal  congregation  of  Longside,  under  and  in  terms  of  the  last  will  and  testament 
of  the  deceased  James  Williamson,  sometime  residing  in  the  village  of  Longside:  And 
ordain  the  [50]  parties  hereby  appointed  as  managers  and  trustees  foresaid  to  ingather 
^  trust-funds,  and  to  invest  the  same,  in  the  proportion  and  for  the  purposes  afore- 
nid,  on  good  and  sufficient  heritable  securities,  or  on  such  other  securities  as  they, 
with  the  sanction  in  writing  of  the  Accountant  of  Court  on  a  note  to  be  presented  to 
him  for  the  purpose,  may  from  time  to  time  approve  and  select ;  and  decern :  And 
on  the  motion  of  the  petitioners,  find  in  the  circumstances  of  the  case  that  the  peti- 
tioners are  entitled  to  payment  of  the  expenses  of  the  petition,  and  procedure  thereon, 
as  the  same  shall  be  taxed  by  the  Auditor  of  Court,  out  of  the  several  trust-fimds  men- 
tioned in  the  interlocutor,  rateably  according  to  the  amounts  of  the  said  trust-funds 
respectively;  allow  an  account,"  &c. 

Jolue,  Strong,  &  Henry,  W.S.— Agents. 

!      :     .  »     .  It  


Ka  10.  rV.  Macpherson,  50.    17  Nov.  1865.    1st  Div.-^heriff  of  Fife- 

shire,  M. 

SiK  Geobge  Campbell's  Trustees,  Pursuers  in  Conjoined  Actions,  and 

Eespondenta.  —Sol. -Gen.  Yomig —Cook. 

Jambs  Dingwall,  Defender  and  Advocator.— Gordon— Gilford. 

Superior  and  Vassal — Feu-Disposition — Relief  from  augmentation  of  Stipend  and 
Poor-Rates. — In  1780  the  proprietor  of  certain  lands,  who  had  no  right  to  the 
tetnds,  granted  a  feu-disposition  of  part  of  said  lands  "  with  the  teinds,"  and  on  the 
narrative  that  the  subjects  were  to  be  held  "  free  of  all  burden  whatsoever,  other 
than  the  feu-duties,**  conveyed  also  other  lands  "  in  real  warrandice  and  security  " 
of  the  lands  feued,  and  "  of  relief  and  payment "  to  the  vassal "  of  all  feu-duties  and 
casualties  of  superiority "  payable  to  the  disponer's  superiors  from  the  said  sub- 
jects, *  and  of  all  cess,  minister's  stipend,  schoolmaster's  salary,  and  all  other  public 
burdens,  imposed  or  to  be  imposed  upon  the  said  lands."  The  deed  further  contained 
«  formal  obligation  by  the  disponer  for  himself,  his  heirs,  and  successors,  to  relieve 
the  vassal  of  the  feu-duties  payable  to  the  disponer's  superiors,  "and  of  all  cess, 
minister's  stipends,  schoolmaster's  salary,  teind  duties,  and  all  other  public  burdens, 
payable  for  and  furth  of  the  haill  lands  hereby  disponed,  bygone  and  in  all  time 
foming."  It  also  contained  a  precept  of  sasine,  wherein  the  purpose  of  disponing 
the  warrandice  lands  was  set  forth  in  similar  terms ;  and  the  vassal  was  .duly  in- 
feft  thereon.  From  the  date  of  the  disposition  down  to  1856,  all  payments  of  stipend, 
irhethcr  old  or  augmented,  were  paid  by  the  superior.  In  a  question  between  the 
vassal  and  a  singular  successor  in  the  superiority,  held  that  the  vassal  was  entitled 
atR.  MACPHEBSON— vol.  IV.  4* 
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to  relief  from  the  superior,  not  only  of  stipend  as  existing  at  the  date  of  the  feu,  but 
as  increased  by  subsequent  augmentations,  and  of  poor-rates,  in  as  far  as  assessed 
on  owners  under  the  Act  8  &  9  Vict.  c.  83. 

By  charter  dated  17th  October  1719,  David  Scott  of  Scotstarvit  feued  to  Thomas 
Ireland  the  lands  of  Tarvitmill,  mill,  and  mill  lands  thereof,  and  other  lands,  all  in  the 
parish  of  Ceres,  for  the  payment  of  certain  feu-duties,  the  feuar  being  also  taken  bound 
to  free  and  relieve  the  superior  and  his  successors  in  the  superiority  of  all  stipend  then 
payable,  or  that  should  thereafter  happen  to  be  payable  out  of  the  said  lands.  The 
charter  gave  no  right  to  the  teinds.  Thomas  Ireland  was  duly  in  f eft  on  this  charter, 
and  was  afterwards  succeeded  in  the  feu  by  his  eldest  son,  James  Ireland. 

By  a  feu-disposition,  dated  15th  November  1780,  James  Ireland,  in  consideration 
of  the  sum  of  £850,  "  as  the  adequate  and  agreed  on  worth  and  value  "  of  the  subjects, 
sold  and  disponed  in  favour  of  John  Dingwall  the  lands  of  Easter  Tarvitmill  and  others, 
being  part  of  the  lands  included  in  the  said  charter  of  1719,  "  with  the  teinds,  parsonage 
and  vicarage,  and  whole  parts,  privileges,  and  universal  pertinents  of  the  said  lands." 
It  then  proceeded — "  And  whereas  the  foresaid  milns,  &c.,  are  to  be  held  by  the  said 
John  Dingwall  and  his  foresaids  free  of  all  burden  whatever,  other  than  the  feu-duties 
herein  and  after  mentioned,  therefore  I  hereby  alienate  and  dispone  to  and  in  favour 
of  the  said  John  Dingwall  and  his  foresaids  All  and  Haill  the  lands  of  Tarvitmiln," 
&c.  (being  the  whole  of  the  lands  [61]  included  in  the  feu-charter  of  1 71 9) ;  "  and  that  not 
only  for  and  in  real  warrandice  and  security  of  the  foresaid  whole  lands  before  disponed, 
but  also  for  and  in  real  warrandice  and  security  of  relief  and  payment  to  the  said  John 
Dingwall,  and  his  foresaids,  of  all  feu-duties  and  casualties  of  superiority  payable  to, 
or  which  may  be  exegible  by  my  superiors  of  the  said  lands,  furth  of  the  said  haill  lands 
hereby  disponed,  and  of  all  cess,  minister's  stipend,  schoolmaster's  salary,  and  all  other 
public  burdens  imposed  or  to  be  imposed  upon  the  said  lands,  so  that  in  case  any  part 
of  the  lands  principally  before  disponed  shall  be  evicted,  or  in  case  the  said  John  Ding- 
wall and  his  foresaids  shall  at  any  time  hereafter  be  distressed  for  payment  of  the  said 
feu-duties,  cess,  minister's  stipend,  schoolmaster's  salary,  teind-duty,  or  other  public 
burdens,  they  shall  have  immediate  access  to  my  other  lands  above  mentioned,  cor- 
responding to  the  foresaid  eviction,  and  to  levy  and  uplift  the  rents,  maills,  and  duties 
thereof,  in  order  that  they  may  operate  their  payment  and  relief  of  the  foresaid  burdens." 
The  deed  set  forth,  as  the  annual  feu-duty  to  be  paid  for  the  principal  lands,  £20  and 
17  bolls  of  oatmeal,  and  certain  taxed  compositions  for  the  entries  of  heirs  and  singular 
successors.    It  contained  a  clause  of  absolute  warrandice  "  of  this  present  right  and 
disposition,  and  lands  hereby  disponed,"  and  also  an  obligation  in  the  following  terms, — 
**  ^d  further,  without  prejudice  to  the  said  real  security,  I  hereby  bind  and  oblige 
myself,  my  heirs  and  successors,  to  free  and  relieve  the  said  John  Dingwall  and  his 
foresaids  of  the  feu-duties  payable  by  me  to  my  superiors  of  the  said  lands,  and  of  all 
cess,  minister's  stipends,  schoolmaster's  salary,  teind-duties,  and  all  other  public  burdcrs 
payable  for  and  furth  of  the  haill  lands  hereby  disponed,  bygone  and  in  all  time  coming." 
The  deed  further  contained  a  precept  of  sasine,  wherein  the  lands,  principal  and  war- 
randice, were  described  as  in  the  dispositive  clause,  and  the  purpose  of  the  conveyance 
of  the  warrandice  lands  was  set  forth  as  "  for  and  in  real  warrandice  and  security  of 
the  foresaid  milns,  &c.,  principally  above  disponed,  and  of  relief* and  payment  to  the 
said  John  Dingwall  and  his  foresaids  of  all  feu-duties  and  casualties  payable  to,  or  which 
may  be  exigible  by  my  superiors  of  the  said  haill  lands  disponed,  furth  thereof,  and  of 
all  cess,  minister^  stipend,  schoolmaster's  salary,  teind-duty,  and  other  public  burder  s 
imposed  or  to  be  imposed  upon  the  said  lands,  bygone  or  in  all  time  coming." 

On  this  disposition  John  Dingwall  was,  in  1781,  duly  infeft  in  the  said  principal 
and  warrandice  lands.    On  22nd  December  1792  he  executed  a  disposition  and  deed 
of  settlement,  by  which  the  said  subjects,  both  principal  and  warrandice,  were  ccn- 
veyed  to  his  son  James  Dingwall,  in  the  same  terms  as  in  the  original  feu-dispositicn. 
This  deed  contained  an  assignation  to  the  rents,  and  to  the  whole  rights  and  evident s 
of  and  concerning  the  same,  but  no  special  assignation  to  the  obligation  of  relief  in  the 
feu-disposition.    John  Dingwall  having  died  in  1794,  his  son  James  Dingwall  was 
in  that  year  infeft  on  this  deed  of  settlement,  and  his  title  was  confirmed  by  a  charter 
of  confirmation,  granted  9th  August  1839,  by  the  superior.  Sir  John  Campbell,   cf 
Wester  Tarvitmill,  or,  as  it  was  then  called,  Edenwood,  a  singular  successor  of  Ireland 
the  granter  of  the  feu;  Sir  George  Cthen  Dr.)  Campbell  having  in  1819  purchased 
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both  the  mid-superiority  of  that  portion  of  the  said  lands  held  in  feu  by  Dingwall,  and 
also  the  dominium  utile  of  the  remaining  portion  of  the  lands  of  Tarvitmill,  conveyed 
in  warrandice  as  aforesaid  Sir  George  was  duly  infeft  upon  a  disposition  which  ex- 
cepted *  the  feu-rights  and  dispositions  of  parts  and  portions  of  the  foresaid  lands,  made 
and  granted  by  the  said  deceased  James  Ireland."  In  1825  Sir  George  Campbell  ac- 
quired by  purchase  from  James  Balfour  Wemyss,  Esquire,  superior  of  the  said  .lands, 
a  conveyance  of  the  superiority  of  the  lands  of  Tarvitmill,  as  formerly  possessed  by 
Thomas  Ireland,  along  with  the  teinds  of  the  said  lands. 

[52]  From  the  date  of  the  feu-disposition  in  1780  until  1856,  the  Dingwalls  never 
paid  minister's  stipend.  The  stipend  in  respect  of  the  whole  lands  of  Tarvitmill,  in- 
cluding those  feued  to  Dingwall,  was  paid  by  the  Irelauds,  and  after  them  by  Sir  George 
Campbdl  and  his  trustees.  The  payments  so  made  by  the  superiors  included  both 
old  and  augmented  stipend. 

On  7th  March  1856  Sir  George  CampbelPs  trustees  intimated  to  James  Dingwall, 
the  original  party  to  the  present  proceedmgs,  that  they  would  not  any  longer  pay  the 
augmentations  of  stipend,  but  that  they  were  ready  to  pay  the  stipend  which  could  be 
shewn  to  have  been  on  the  lands  at  the  date  of  the  feu-disposition  of  1780.  The  said 
James  Dingwall  was  in  consequence  obliged  to  pay  to  the  minister  the  sums  of  £9,  3s. 
lOd,  and  £8,  5s.  II  Jd.  as  stipend,  in  respect  of  the  lands  possessed  by  himself  for  crops 

1855  and  1856. 

Besides  these  sums  James  Dingwall  also  paid  two  sums  of  £4,  Is.  O^d.  and  £4,  5s. 
7^,  being  assessments  for  the  support  of  the  poor  of  the  parish  of  Ceres,  for  the  years 

1856  and  1857,  imposed  on  him  as  owner  of  the  same  lands,  under  the  Act  8  &  9  Vict, 
c.  83,  for  which  payments  he  claimed  to  be  entitled  to  compensation  out  of  the  feu- 
duty,  which  he  retained. 

In  these  circumstances  two  actions  of  poinding  the  ground  were  raised  in  the  Sheriff- 
court  of  Fife,  one  at  the  instance  of  Campbeirs  trustees  for  recovery  of  the  feu-dutv 
alleged  to  be  due  to  them  by  Dingwall ;  and  the  other  at  the  instance  of  Dingwall 
against  Campbeirs  trustees,  as  proprietors  of  the  warrandice  lands,  for  relief  of  the 
said  sums  paid  by  him  as  stipend.  In  this  action  Dingwall  also  reserved  his  claim  for 
relief  of  assessment  for  relief  of  the  poor,  imposed  or  to  be  imposed  upon  him  as  owner 
rf  the  lands  possessed  by  him.  Mr.  Dingwall  died  in  the  course  of  the  action,  and  his 
son  James  Dingwall  was  sisted  in  his  place. 

The  two  actions  were  conjoined. 

Campbell's  trustees  pleaded,^— 1.  The  pursuers,  as  superiors  of  the  defender's 
kncU,  are  entitled  to  decree  for  payment  of  the  feu-duty.  2.  No  sufficient  title  having 
been  produced  by  the  original  defender,  and  none  having  been  produced  by  this  de- 
fender, connecting  them  with  the  alleged  obligation  of  relief  in  the  feu-disposition  of 
1780,  the  defender's  plea  of  retention  founded  thereon  ought  to  be  repelled.  3. 
Further,  the  said  feu-disposition  does  not  import  any  obligation  upon  the  pursuers, 
as  superiors,  to  relieve  the  vassal  of  augmented  stipend,  or  any  conveyance  of  lands 
in  warrandice  against  or  of  relief  from  such  a  burden.  4.  An  obligation  to  relieve 
from  augmented  stipend  cannot  be  inferred  from  any  erroneous  use  of  payment  in  the 
absence  of  an  express  obligation  of  relief  against  such  a  burden.  6.  The  pursuer  has 
no  valid  title  to  sue  his  action  of  poinding  the  ground.  9.  When  lands  and  teinds  are 
conveyed,  an  express  mention  of  augmentations  in  the  clause  of  warrandice  is  essential 
to  the  imposition  of  liability  on  the  superior  for  augmentations.  10.  In  the  circum- 
stance^, the  claim  for  poor-rates  ought  to  be  repelled. 

Dingwall  pleaded;— 1.  By  the  original  feu-charter  by  David  Scott  of  Scotstarvit 
m  1719,  the  superior  imposed  the  payment  of  all  stipend  then  payable,  or  that  should 
thereafter  be  payable,  for  the  lands  of  Tarvitmill,  as  an  express  burden  and  casualty 
upon  James  Ireland,  his  vassal ;  and  the  latter,  without  having  any  right  to  the  teinds 
of  said  subjects,  having  sub-feued  the  last  portion  of  said  lands,  now  belonging  to  the 
defoider,  without  allocating  thereon  any  portion  of  the  stipend  then  payable  for  said 
▼hole  lands,  but,  on  the  contrary,  with  the  provision  that  the  sub-feu  should  be  free 
from  all  burdens  whatever,  and  specially  from  all  feu-duties  and  casualties  exigible 
by  his  superiors,  and  from  all  stipend  imposed  or  to  be  imposed,  the  pursuers,  as  coming 
in  right  of  Ireland,  under  the  express  reservation  [53]^  and  burden  of  said  feu-right 
and  disposition,  are  liable  in  payment  of  the  whole  stipend  for  said  lands,  without 
relief  or  recourse  therefor,  or  any  part  thereof,  upon  the  defender.  3.  According  to 
the  sound  construction  of  the  feu-disposition  by  James  Ireland,  his  disponee,  John 
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Dingwall,  and  his  successors,  are  entitled  to  be  relieved  by  the  pursuers,  as  coming  in 
place  of  the  said  James  Ireland,  of  stipends,  including  future  augmentations. 

In  these  conjoined  actions  the  Sheriff-substitute  pronounced  an  interlocutor,  dated 
10th  November  1859,  in  which,  after  narrating  that  the  claim  of  Dingwall  was  founded 
on  the  obligation  of  relief  in  the  feu-disposition  of  1 780,  he  "  finds  that  the  defender 
(Dingjvall)  had  not  produced  a  sufficient  title  to  demand  implement  of,  or  to  found  on, 
that  obligation  of  relief,  in  bar  of  payment  of  said  feu-duties,  or  to  sue  his  action  of 
poinding  the  ground  in  relief  of  said  stipend  ;  sustains  the  pursuer's  first,  second,  and 
sixth  pleas  in  law,  and  decerns  against  the  defender,  Mr.  Dingwall,  for  the  feu-duties 
in  question,"  &c.  In  a  note  to  this  interlocutor,  the  Sheriff-substitute  stated  that,  on 
the  authority  of  the  cases  of  Maitland  v.  Home,  *  Breadalbane  v.  Sinclair,t  and  Spottis- 
woode  V,  Seymer,!  he  was  of  opinion  that  Dingwall  had  failed  to  establish  a  title  to 
enforce  fulfilment  of  the  personal  obligation  of  relief  in  the  feu-disposition  of  1780 ; 
that  the  subsequent  titles  were  not  framed  so  as  to  make  the  obligation  of  relief  a  real 
burden  on  the  warrandice  lands ;  and  that  the  disposition  in  warrandice,  containing 
no  obligation  to  relieve,  was  only  subsidiary  or  accessory  to  and  dependent  on  the 
personal  obligation,  in  so  far  as  regards  relief  from  burdens  legally  and  naturally  run- 
ning with  the  lands,  which  both  stipend  and  poor-rates  were.  Holding  these  views, 
the  Sheriff-substitute  did  not  think  it  necessary  to  express  an  opinion  as  to  the  other 
pleas  of  the  parties. 

To  this  interlocutor  the  Sheriff,  by  interlocutor  dated  25th  January  1860,  adhered, 
on  the  same  grounds  as  those  stated  in  the  note  of  the  SherifE-substitute.  In  his  note 
the  Sheriff  suggested,  that  a  distinction  might,  as  had  been  indicated  in  the  case  of 
Lennox  t;.  Hamilton,§  be  drawn  between  such  cases  as  Maitland  and  Breadalbane,  and 
a  case  between  superior  and  vassal,  like  the  present.  But,  even  if  that  distinction  were 
good,  he  was  of  opinion  that  a  special  assignation  to  the  obligation  of  relief  by  John 
Dingwall,  the  original  vassal,  to  his  son,  James  Dingwall,  was  necessary  to  entitle  the 
latter  to  the  benefit  of  it. 

Against  these  interlocutors  a  note  of  advocation  was  presented  by  Dingwall  to  the 
Court  of  Session,  and  the  case  came  before  the  First  Division.  After  hearing  counsel, 
the  Court,  by  interlocutor  dated  14th  February  1861,  allowed  to  both  parties  a  proof 
before  answer.  The  evidence  shewed  the  usage  which  had  prevailed  in  regard  to  pay- 
ment of  stipend,  as  above  stated. 

In  the  final  debate  before  the  Court,  the  respondents,  Gampbeirs  trustees,  did  not 
insist  in  the  plea  of  want  of  title  on  the  part  of  the  advocator  to  the  benefit  of  the  obliga- 
tion of  relief  in  his  predecessor's  feu-disposition,  the  recent  case  of  Stewart  t;.  the  Duke 
of  Montrose  ||  having  decided,  that  such  an  obligation  of  relief  is  an  inherent  condition 
of  the  feu,  and  is  transmitted  to  singular  successors  of  the  vassal  without  special  as- 
signation.   The  ground  of  the  decision  in  the  SherifE-court  was  thus  abandoned. 

It  was  argued  for  the  advocator  that  the  clear  intention  of  the  deed  of  1780  was 
that  all  stipend  then  imposed,  or  which  might  thereafter  be  imposed,  should  be  paid  by 
the  superior.  The  express  mention  of  augmen-[54]-tations  was  not  necessary.  The 
consideration  of  £850  paid  for  the  subjects  was  stated  in  the  deed  to  be  their  *"  adequate 
and  agreed  on  worth  and  value " ;  and  the  feu-duty  the  superior  was  to  receive  was 
simply  in  respect  of  his  undertaking  the  burdens.  If  there  was  any  doubt,  the  inter- 
pretation by  the  usage  of  the  parties  was  conclusive.l  Then,  the  vassal's  right  to  relief 
from  poor-rates,  as  far  as  assessed  on  the  owner,  was  clearly  shewn  by  the  decisions.  *  * 

It  was  argued  for  the  respondents  ; — That  even  if  it  might  not  be  necessary  that 
augmentations  should  be  expressly  mentioned  to  entitle  the  vassal  to  relief  from  them, 
the  words  of  the  deed  were  not  large  enough  to  include  them.    The  deed  imputed  a 

*  H.  L.,  Feb.  21, 1842, 1  Bell's  App.  Cas.  1. 

t  H.  L.,  Aug.  14, 1846,  5  Bell's  App.  Cas.  353. 

t  March  2,  1853,  15  D.  458.  §  July  14, 1843,  5  D.  1357. 

II  Feb.  15,  1860,  22  D.  755 ;  in  H.  L.,  March  27,  1863,  ante,  vol.  i.  (H.  L.)  25  ; 
4  Macq.  499. 

lEarl  of  Hopetoun,  Julv  3,  1811,  F.  C. ;  Stevenson  v.  Earl  of  Zetland,  Feb.  20, 
1858,  20  D.  651  ;  M'Donald  v,  Heriot's  Hospital,  Feb.  12,  1828,  Shaw's  Teind  Cases, 
156,— in  H.  L.,  April  7, 1830,  4  W.  and  S.  98. 

**  Reid  !?.  Williamson,  Feb.  16,  1843,  5  D.  644  ;  Lees  v.  Mackinlay,  Nov.  11,  1857, 
20  D.  6  ;  Hunter  r.  Chalmers,  July  16,  1858,  20  D.  1311. 
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conveyance  of  the  teinds,  and  it  was  absurd  therefore  to  say  it  was  intended  there  should 
be  reBef  on  account  of  them.  Then  weight  should  be  given  to  usage  only  where  the 
question  was  otherwise  in  doubt.  *  As  to  the  poor-rates,  there  was  no  burden  of  the 
kind  till  after  the  Act  8  &  9  Vict.  cap.  83  ;  and  the  only  burdens  from  which  relief 
could  be  intended  were  those  imposed  under  the  laws  in  existence  at  the  date  of  the 
dwd-t 

At  advising,  it  was  pointed  out  by  the  Court  that,  on  the  record  as  it  stood,  the 
question  as  to  the  exemption  from  poor-rates  did  not  appear  to  be  raised,  not  being 
within  the  conclusions  of  the  action  at  the  instance  of  Dingwall.    A  joint  minute  was 
therefore  put  in,  stating  that  both  parties  agreed  that  that  question  should  now  be. 
cfepased  of  by  the  Court. 

Lord  PresidentC— (After  stating  the  circumstances  under  which  the  case  arose, 
and  the  ground  of  the  judgment  in  the  Sheriff-court,  which  was  no  longer  open  to 
the  superior) — We  have  now  to  deal  substantially  with  the  question,  whether  the  vassal 
is  entitled  to  exemption  from  payment  on  account  of  augmentations  of  stipend  and 
poor-rates.  His  claim  is  rested  on  the  terms  of  the  original  feu-disposition,  on  the 
poQtion  of  the  parties  at  the  time,  and  on  the  subsequent  usage.  The  deed  of  1780 
contains  a  clause  of  relief  of  wide  application,  including  relief  from  a  variety  of  assess- 
ments and  burdens,  both  public  and  parochial ;  and  the  only  question  is,  whether  it 
extends  to  subsequent  augmentations  of  stipend  and  to  assessments  under  the  poor-law. 
The  vassal  says  that  the  clause  is  broad  enough  to  comprehend  relief  from  augmenta- 
tions of  stipend,  as  well  as  from  stipend  previously  allocated.  The  superior  says,  on  the 
oontrary,  that  it  is  not  such  as  to  import  relief  from  augmentations,  and  that  more 
espedally  as  the  deed  comprehends  a  conveyance  of  the  teinds.  It  is  said,  indeed,  that 
the  deed  did  not  carry  the  teinds,  because  there  is  evidence  that  the  superior  had  not  the 
tdnds  to  convey.  This,  however,  is  not  admitted  ;  and,  at  all  events,  it  is  said  that  the 
deed  professed  to  convey  the  teinds.  In  construing  the  deed  we  must  look  to  the  circum- 
stances at  the  time,  and  particularly  to  all  that  appears  on  the  face  of  the  deed. 

Now,  it  is  remarkable  on  the  face  of  this  deed,  that  we  begin  with  a  clause  of  the 
most  comprehensive  nature, — "  And  whereas  the  foresaid  mills,  &c.,  are  to  be  held  by 
the  said  John  Dingwall  and  his  foresaids,  free  of  all  burden  whatever,  other  than  the 
feu-duties  herein  and  after  mentioned."  That  shews  the  purpose  the  parties  had  in 
view,  and  the  reasonable  view  is  to  construe  the  subsequent  clauses  in  conformity  with 
the  declared  purpose  and  intention  of  the  parties.  So  reading  the  deed,  and  looking 
at  the  enumeration  contained  in  it  of  the  kinds  of  burdens  from  which  relief  was  to  be 
given,  I  think  we  cannot  limit  the  relief  to  such  stipend  [56]  as  was  exigible  at  the  time, 
but  must  hold  that  it  applies  also  to  any  future  augmentations.  But  further,  we  have 
had,  in  this  case,  an  inquiry  as  to  the  construction  put  on  the  deed  by  the  parties  them- 
aehres.  That  is  a  most  important  element.  It  was  considered  all  important  in  the 
case  of  M'Donald,  and  very  important  in  some  more  recent  cases.  Hero,  I  think,  it  is 
very  clear  that  truly  and  practically  the  vassal  never  paid  any  augmented  stipend  at  all, 
and,  as  far  as  the  evidence  goes,  it  was  paid  by  the  superior.  We  have  therefore  the 
construction,  to  which  the  deed  is  fairly  entitled,  supported  by  the  usage  and  actings 
of  the  parties  following  upon  it ;  and,  although  a  contrary  practice  might  have  had 
weight,  there  can  be  no  hesitation  in  concluding,  in  the  present  case,  that  the  vassal  is 
entitled  to  relief  from  augmented  stipend. 

Then  as  to  poor-rates,  this  is  a  case  where  the  rates  are  laid  on  proprietor  and  tenant. 
Now  there  may  be  great  room  for  argument  on  this  question,  and  it  might  have  been 
an  open  question,  if  the  assessment  had  been  laid  on  diflferently  in  this  parish.  Indeed, 
if  it  had  not  been  for  the  decision  of  the  other  Division  in  the  case  of  Hunter,  I  should 
have  desired  farther  argument  upon  it.  But  I  do  not  see  any  sufficient  cause  for 
(SstorUng  that  judgment.  I  have  not  so  strong  an  opinion  that  it  was  erroneous, 
as  to  lead  me  to  a  different  conclilsion.  I  therefore  think  we  must  follow  the  precedent 
in  that  case,  and  hold  that  the  claim  of  relief  from  poor-rates  must  also  be  sustained. 

Lord  Curriehill. — I  have  arrived  at  the  same  conclusion,  although  on  somewhat 

*  Hamilton  v.  Calder,  June  13, 1823,  2  S.  403  ;  Cunningham  v.  Cuthbertson,  Jan. 
27. 1829,  Shaw's  Teind  Gases,  175 ;  Plenderleith,  Jan.  31,  1800,  Mor.  16,639  ;  Alex- 
ander, June  9,  1812,  F.  0. ;  Wilson  v,  Agnew,  Feb.  1,  1831,  9  S.  357 ;  Pedie  v.  Heriot's 
Hospital,  June  4,  1839,  1  D.  871. 

t  Scott  V.  Edmund,  June  25,  1850, 12  D.  1077. 
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different  grounds.  The  inquiry  before  us  is  the  same  as  if  the  question  had  arisen 
between  the  original  contracting  parties.  I  regard  the  claim  of  reUef  on  the  part  of 
the  vassal  as  resting  on  the  clause  in  the  feu-disposition,  under  which  the  superior 
binds  himself  to  reueve  him  of  all  ''cess,  minister's  stipends,  schoolmaster's  salary', 
teind-duties,  and  all  other  public  burdens,  &c.,  in  all  time  coming."  There  is  here  an 
express  obligation  to  relieve  the  vassal  of  minister's  stipend,  but  the  superior  maintains, 
on  the  authority  of  several  cases,  that  this  obligation  does  not  extend  to  relief  from 
subseauent  augmentations.  K  the  clause  had  oeen  limited  to  minister's  stipends,  I 
should  have  had  great  difficulty  in  holding  that  the  relief  did  extend  to  auCTientations. 
But  my  opinion  is  founded  on  the  obligation  to  relieve  of  "  teind-duties  in  all  time 
coming.  What  did  the  parties  mean  in  1780  by  this  expression  1  The  deed  contains 
a  dispositive  clause,  in  wnich  the  teinds  are  included,  although  at"  that  date  the  teinds 
did  not  belong  to  the  superior  himself.  What,  then,  was  the  meaning  of  this  obligation 
to  relieve  of  teind-duties  ?  I  think  that  it  imported  an  obligation  to  relieve  the  vassal, — 
who,  as  owner  of  the  dominium  utUe,  would  be  the  intromitter  with  the  teinds  of  the 
lands, — of  all  claims  by  any  party  whatever,  in  respect  of  these  teinds.  As  such  intro- 
mitter, he  would  be  directly  liable  in  payment  of  teind-duties,  first,  to  the  minister, 
under  such  decrees  of  augmentation  as  might  from  time  to  time  be  pronounced ;  and 
quoad  uLtra^  to  the  titular.  These  teind-duties  would  amount  to  the  sum  in  the  decree 
of  valuation,  if  the  same  were  valued,  and  if  not,  to  the  fifth  part  of  the  rent ;  and  I 
consider  this  as  an  obligation  to  relieve  the  vassal  of  all  payment  on  account  of  teind- 
duty,  either  to  the  minister  or  to  the  titular,  and  that  it  necessarily  includes  augmenta- 
tions. As  matters  stood  at  the  date  of  the  deed,  the  surplus  of  the  teind-duties,  beyond 
the  stipend  then  payable  to  the  minister,  was  payable  to  the  titular,  and  any  subsequent 
augmentation  would  be  just  a  transference  of  so  much  from  the  titular  to  the  minister ; 
and  although  the  quota  of  the  teind-duties  payable  by  the  vassal  to  each  of  these  different 
parties  would  be  varied,  the  total  amount  payable  by  him  to  both  of  them  would  remain 
the  same,  and  the  amount  of  the  teind-duties,  of  which  the  superior  would  be  bound 
to  relieve  him,  would  also  of  course  remain  the  same. 

I  should  have  so  construed  this  obligation,  had  there  been  no  other  evidence  of 
the  meaning  of  the  parties  to  the  contract.  But,  as  your  Lordship  has  stated,  where 
a  clause  admits  of  dubious  construction,  it  is  of  great  importance  to  see  how  the  con- 
tracting parties  themselves,  and  their  successors,  have  acted  under  the  contract.  In  this 
case  all  the  evidence  we  have  is  in  perfect  corroboration  of  that  reading  of  the  contract 
which  appears  to  be  the  natural  one.  For  these  reasons,  I  think  that  the  obligation  of 
relief  extends  to  augmentations  of  stipend. 

As  to  the  poor-rates,  I  agree  with  your  Lordship  that,  but  for  the  decision  in  the 
case  of  Hunter,  the  question  would  be  a  very  nice  one.  At  the  same  time,  I  think 
[66]  it  a  right  judgment,  quaUfied  as  it  is,  for  the  principle  involved  in  it  is  that  the 
relief  extends  only  to  that  part  of  the  rate  with  which  the  vassal  is  burdened,  as  being 
owner  of  the  lands,  and  to  that  extent  I  think  that  rate  is  a  public  burden  in  the 
meaning  of  the  clause  of  relief  in  the  feu-contract. 

Lord  Deas. — I  am  entirely  of  the  opinion  expressed  by  your  Lordship  in  the  chair. 
As  regards  the  augmentations  of  stipend,  however,  I  think  it  \&  rather  unfavourable 
than  otherwise  to  the  vassal's  claim  of  relief  that  the  feu-disposition  bears  to  convey 
the  teinds,  and  enumerates  teind-duties  among  the  particular  burdens  of  which  the 
vassal  was  to  be  relieved  A  conveyance  of  the  teinds  rather  presumes,  if  nothing 
appears  to  the  contrary,  that  the  burdens  affecting  the  teinds  (viz.  stipend  and  aug- 
mentations of  stipend)  are  to  be  borne  by  the  disponee ;  and  the  expression  "  teind- 
duties  "  naturally  denotes  the  duty,  or  proportion  of  the  feu-duty,  payable  for  the  teinds 
either  to  the  granter  of  the  feu-disposition,  or  (as  would  seem  to  be  the  meaning  here), 
to  his  superior.  I  do  not,  therefore,  proceed  upon  the  footing  that  the  expression 
"  teind-duties  "  in  this  feu-disposition  was  meant  to  comprehend  augmentations  of 
stipend.  I  think  the  observation  made  at  the  bar  is  correct,  that  we  must  construe 
the  feu-disposition  upon  the  footing  that  it  conveved  the  teinds,  whether  the  granter- 
had  himself  a  good  title  to  the  tein£  or  not.  Such  a  conveyance  was  not,  in  any  view 
of  it,  a  dead  letter.  It  might  give  rise  to  a  question  of  warrandice,  and  if  the  granter 
afterwards  acquired  the  teinds,  the  right  he  so  acquired  would  accresce  to  the  disponee. 
But  it  is  enough,  so  far  as  the  construction  of  the  deed  is  concerned,  that  the  parties 
to  that  deed  obviously  understood  it  to  include  a  conveyance  of  the  teinds,  and  I  give 
the  superior  the  benefit  of  any  presumption  thence  arising,  that  the  conveyance  bo 
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made  was  subject  to  the  usual  burdens  attaching  to  teinds,  and  that  the  specific  obliga- 
tion of  relief  from  teind-duties  cannot  be  held  to  import  relief  from  augmentations 
of  stipend.  I  further  give  the  superior  the  benefit  of  the  principle  which  has  been 
affirmed  by  the  decisions  {although  not  very  consistent  with  each  other),  that  an  obliga- 
tion to  relieve  the  vassal  of  stipend  imposed  or  to  be  imposed,  does  not  necessarily,  or 
even  usually,  import  relief  from  augmentations.  Still,  with  all  these  concessions  in 
favour  of  the  superior,  it  must  be  conceded,  on  the  other  side,  that  the  question  as  to 
the  import  of  such  a  clause  of  reUef  is  in  every  case  a  question  of  construction  of  the 
particular  deed,  to  be  solved  by  reference  to  the  whole  clauses  and  terms  of  the  deed. 
Taking  the  case  so,  I  am  of  opinion  that  the  obligation  undertaken  by  the  superior 
here  to  relieve  the  vassal  of  minister's  stipend  and  all  other  public  burdens  imposed  or  to 
be  imposed,  was  intended  to  include,  and  does  include,  augmentations  of  stipend.  The 
deed  bears  to  be  granted  for  the  full  and  adequate  value  of  the  subjects  at  the  time,  and 
in  that  deed  the  parties  expressly  tell  us  what  their  meaning  was,  viz.  that  the  subjects 
were  '  to  be  held  by  the  said  John  Dingwall  and  his  foresaids,  free  of  all  burden  what- 
ever other  than  the  feu-duties  herein  and  after  mentioned. "  Taking  this  narrative  of  the 
purpose  of  the  parties  in  connection  with  the  clause  of  relief  itself,  and  with  the  usage 
which  has  followed  upon  the  deed  ever  since  its  date  in  1780,  I  cannot  doubt  that  the 
obligation  to  relieve  of  stipend,  imposed  and  to  be  imposed,  was  intended  to  apply  to 
and  include  augmentations  of  stipend,  as  well  as  the  stipend  then  payable.  The  aug- 
mentations, so  far  as  appears,  as  well  as  the  original  stipend,  have  been  paid  by  the 
superior  without  dispute  down  to  a  comparatively  recent  period,  and  this  usage  is 
in  conformity  with  and  precisely  what  we  should  have  expected  from  the  terms  of  the 
deed  itself.  The  usage  confirms  the  natural  reading  of  the  deed ;  and  I  wish  it  to 
be  understood  that  it  is  upon  that  usage,  and  what  I  may  call  the  interpretation  clause 
in  the  deed  itself,  that  my  opinion  as  to  the  sound  construction  of  the  clause  of  reUef 
rests,  so  far  as  augmentations  of  stipend  are  concerned. 

As  regards  the  poor-rates,  there  might  be  great  room  for  discussion  if  the  question 
were  open.  But  the  point  has  been  expressly  decided  in  the  other  Division,  and  I 
see  no  siuSdent  reason  for  going  back  upon  it.  With  these  explanatory  remarks,  I 
^tirely  adopt  the  views  expressed  by  your  Lordship  in  the  chair. 

Lord  Ardmillan. — It  is  not  necessary  to  say  anything  as  to  the  view  on  which 
the  case  was  disposed  of  in  the  Sheriff-court.  The  case  was  there  decided  on  the  ques- 
tion of  transmission  of  title ;  and  if  we  had  been  of  the  opinion  expressed  by  the  Sheriffs, 
we  could  not  have  got  further,  and  could  not  have  entertained  the  question  as  to  the 
extent  of  the  obligation  of  relief.  But  the  ground  on  which  the  [57]  Sheriffs  proceeded 
is  no  longer  open,  for  in  Stewart  v.  Duke  of  Montrose  it  was  held  by  the  House  of  Lords, 
affirming  the  judgment  of  the  Court  of  Session,  that,  in  a  question  between  superior 
and  vassal,  an  obugation  of  relief  is  transmitted  to  singular  successors  of  the  vassal ; 
so  that  there  can  be  no  doubt  that  the  present  parties  are  entitled  to  found  on  the 
obligation  in  the  original  feu-disposition.  Then,  as  to  the  extent  of  relief,  this  is  a  very 
iride  clause  of  reUef.  The  general  object  of  the  clause  is  set  forth,  that  the  subjects 
are  to  be  held  free  of  all  burden  whatever  other  than  the  feu-duties ;  and  it  is  not 
animportant  that  these  words  occur  before  the  clause  of  special  warrandice,  which 
must  be  read  with  reference  to  the  preceding  context.  Then  the  words  of  the  obliga- 
tion itself  are  extremely  wide.  It  is  contended,  and  with  much  force,  that  it  is  quite 
settled,  that  had  there  been  no  other  expression  but  "  minister's  stipend,"  the  deed 
would  not  have  borne  a  construction  to  support  the  extent  of  obligation  here  claimed. 
But  there  is  something  more.  The  words  "  imposed  or  to  be  imposed  "  are  used  ;  and 
that  is  followed  by  about  the  strongest  evidence  of  usage  I  have  ever  seen  in  a  case  of 
this  kind.  And  it  is  also  supported  by  the  use  of  the  word  "  teind-duties,"  which  I 
concur  with  Lord  Curriehill  in  holding  as  applicable  to  all  payments  on  account  of 
teind.  If  there  is  an  obligation  to  reUeve  of  all  teind-duty,  and  of  all  minister's  stipend 
impos^l  or  to  be  imposed,  that  seems  to  include  relief  from  all  payments  on  account 
of  t^d,  both  that  appropriated  to  stipend,  and  that  remaining  due  to  the  titular.  I 
think  it  must  apply  both  to  existing  stipend  and  to  future  augmentations,  for  it  applies 
to  the  fund  out  of  which  both  are  payable.  It  rather  appears  to  me  that,  in  the  con- 
struction of  the  feu-disposition,  we  may  take  into  consideration  the  fact  that  the  deed 
purports  to  convey  the  temds  along  with  the  lands.  But  if  the  question  were  raised 
as  to  whether  the  teinds  were  actuaUy  conveyed,  I  doubt  their  having  been  so.  Ireland, 
who  granted  the  feu,  did  not  apparently  possess,  and  could  not  convey  the  teinds.    If 
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the  present  Buperior,  who  is  a  singular  successor,  acquired  and  holds  the  teinds  on  a 
title  from  Mr.  Wemyss,  subsequent  to  the  feu-disposition,  then  I  doubt  whether  there 
is  any  principle  of  accretion  that,  in  such  circumstances,  would  give  the  vassal  a  right 
to  these  teinds.  I  do  not  mean  to  express  a  decided  opinion  on  the  point,  but,  as  at 
present  advised,  I  do  not  think  that  accretion  would  apply.  I  agree,  however,  that 
the  obligation  of  relief  extends  to  future  augmentations  of  stipend  As  to  the  poor-rates 
so  far  as  laid  on  the  owners  of  land,  it  appears  to  me  that  we  must  follow  the  precedent 
of  the  case  of  Hunter.  I  think  that  case  is  full  of  interest  and  instruction.  On  principle, 
I  am  disposed  to  agree  with  it.    But  at  all  events  we  must  follow  it. 

The  Court  pronounced  the  following  interlocutor : — ^"  Advocate  the  cause :  Becail 
the  interlocutors  of  10th  November  1859  and  25th  January  1860  complained  of : 
Find  that,  according  to  a  just  construction  of  the  feu-disposition  by  James  Ireland 
to  John  Dingwall,  d&tei  16th  November  1780,  the  superior  in  the  binds  and  others 
thereby  feued  effectually  bound  himself  and  his  successors  in  the  superiority  to  relieve 
the  vassals  from  the  payment  of  all  minister's  stipend,  including  augmentations 
thereof,  and  from  payment  of  poor-rates  assessed  on  the  owner  of  the  said  lands  and 
others,  as  such  owner  :  Find  that  it  is  proved,  as  matter  of  fact,  that  the  usage  since 
1780,  in  regard  to  the  payment  of  stipend  and  augmentations  of  stipend,  has  been 
in  conformity  with  the  foresaid  construction  of  the  said  feu-disposition :  Find  that 
the  respondents  in  the  advocation,  the  trustees  of  Sir  George  Campbell,  were  and  are 
bound  to  relieve  the  advocator  of  the  sums  of  £9, 3s.  lOd.  and  £8, 5s.  1 1^,  being  stipend 
paid  by  him  and  his  late  father,  in  res])ect  of  crops  1855  and  1856  of  the  lands  feued 
to  him ;  and  also  of  the  sums  of  £i  Is.  0^.  and  £4,  5s.  7^d.,  being  the  assessments  paid 
by  the  advocator  and  his  late  father  for  the  support  of  the  poor  of  the  parish  of  Ceres 
for  the  years  commencing  Whitsunday  1856  and  Whitsunday  1857  respectively  : 
Find  that  the  advocator  is  entitled  to  compensate  and  set  off  against  the  respondents' 
demand  for  feu-duties,  the  minister's  stipend  and  poor-rates  paid  as  aforesaid :  Find, 
of  consent  of  parties,  [58]  that  it  is  unnecessary  to  find  further  in  the  mutual  actions 
of  poinding  tne  ground ;  and,  of  consent,  dismiss  both  actions,  and  decern :  Find 
the  advocator,  James  Dingwall,  entitled  to  expenses  in  both  actions,  both  in  the 
inferior  Court  and  in  this  Court :  Appoint  an  account,"  &c. 

Hill,  Ueid,  &  Drummond,  W.S.— MAcRrrcmE,  Bayi^ey,  &  Henderson,  W.S. 

— Agents. 


No.  11.  IV.  Macphkbson,  58.    17  Nov.  1865.    2d  Div.— Lord  Jervis- 

woode,  R 

Peter  M'Laren,  Pursuer.— Gordon— MarsAaZZ. 
The  Trustees  of  the  Clyde  Navigation,  Defenders.— SoZ.-ffen.  Yaimg— 

Shavd. 

Peter  M'Laren,  'Pursuer.— Gordon— Marshall. 

Robert  Harvey,  Defender.—Patton— Mackenzie. 

Lands  Valuation  Acty  17  tfe  18  Vwt,  c.  91,  sects.  6,  33,  and  41 — Parish  Church — 
Assessment. — ^The  Lands  Valuation  Act,  sect.  6,  provides  that  where  lands  are  let 
under  lease  for  more  than  twenty-one  vears  from  the  date  of  entry,  the  rent  payable 
under  such  lease  shall  not  necessarily  be  assessed  as  the  yearly  rent  or  value  of  the 
lands ;  "  but  such  yearly  rent  or  value  shall  be  ascertained  in  terms  of  this  Act,  irre- 
spective of  the  amount  of  rent  payable  under  such  lease,  and  the  lessee  under  such 
lease  shall  be  deemed  and  taken  to  be  also  the  proprietor  of  such  lands  and  herit- 
ages in  the  sense  of  this  Act,  but  shall  be  entitled  to  relief  from  the  actual  proprietor  " 
for  the  proportion  of  assessment  corresponding  to  the  rent  payable  to  such  pro- 
prietor.   Section  41  provides  that  "  nothing  contained  in  this  Act  shall  exempt  from 
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or  Tender  liable  to  asseasment  any  person  or  property  not  previously  exempt  from 
or  liable  to  assessment." 
In  an  action  raised  by  the  collector  of  an  assessment  imposed  upon  heritors  for  the 
purpose  of  rebuilding  a  parish  church,  against  tenants  under  leases  for  more  than 
twenty-one  years  who  appeared  on  the  valuation-roll  as  proprietors, — held  that 
tenants  not  being  subject  to  the  assessment  apait  from  the  Valuation  Act  were 
not  rendered  liable  by  its  terms. 

These  were  two  actions  for  the  recovery  of  an  assessment  imposed  by  the  heritors 
at  the  parish  of  Benfrew  for  the  purpose  of  rebuilding  the  parish  church,  which  had 
become  ruinous  and  unsafe,  at  the  instance  of  Mr.  Peter  McLaren,  burgh  school- 
master of  Benfrew,  who  was  duly  appointed  collector  of  the  assessment. 

The  first  action  was  directed  against  the  Clyde  Navi^tion  Trustees,  who  were 
entered  in  the  valuation-roll  as  proprietors  of  certain  subjects  on  the  north  bank  of 
the  Qyde,  at  the  annual  value  of  £357,  concluding  for  £107,  2s.  as  the  proportion  of 
the  assessment  effeiring  to  the  said  rent.  The  subjects  in  question  were  held  by  the 
drfenders  under  leases  from  Mr.  Speirs  of  Eldershe,  the  proprietor  of  the  lands,  for 
periods  of  ninety-nine  years  from  their  dates  of  entry,  1788  and  1795  respectively. 
One  of  these  subjects  consisted  of  ground  at  Clyde  Bank,  for  which  a  yearly  rent  was 
payable  of  £19,  13s.  3d.  The  other  subjects  were  called  Yoker  Lodge,  for  which  a 
yearly  rent  was  payable  of  £19,  16s.  3d.  The  rents  of  the  whole  subjects  payable 
by  the  defenders  amounted  to  £39,  98.  6d. 

The  pursuer  averred, — 

At  a  meeting  held  on  the  24th  August  1860  the  heritors  of  the  parish  of  Benfrew, 
taking  into  consideration  the  amount  required  for  rebuilding  the  parish  church,  re- 
solved to  assess  for  the  sum  of  £5500  sterling,  and  did,  at  said  meeting,  and  in  order 
to  raise  the  said  sum  of  £5500,  impose  an  assessment  on  the  real  rent  of  lands  and 
houses  within  the  parish,  at  the  rate  of  6s.  per  pound.  (Cond.  4)  The  defenders  were 
heritors,  owners,  or  proprietors  of  real  property,  consisting  of  works,  workshops,  houses, 
and  ground,  at  Clvde  Bank  and  Yoker  Lodge,  all  in  the  parish  of  Benfrew, — at  least 
they  were  enterecC  as  sole  proprietors  thereof  in  the  valuation-roll  of  the  county  of 
Renfrew,  and  parish  of  Benfrew,  for  the  vear  from  Whitsunday  1860  to  Whitsunday 
1861 ,  and  the  said  subjects  are  in  said  roll  entered  [59]  ^  of  the  annual  value  of  £357 
iterling ;  and  the  defenders,  and  various  parties  other  than  the  defenders,  are  entered 
as  occupiers  or  tenants  of  the  subjects.  No  objection  has  been  stated  by  the  defenders 
to  the  said  valuation-roll,  a  certified  excerpt  from  which,  applicable  to  said  subjects, 
a  herewith  produced  and  referred  to.  (Cond.  6)  The  whole  of  the  leases,  which  form 
the  defenders'  title  to  said  subjects,  bear  to  be  for  upwards  of  twenty-one  years  from 
and  after  the  term  of  entry  under  each  respectively. 

By  the  I^ands  Valuation  Act,  17  &  18  Vict.  c.  91,  section  6,  it  is  provided, — "In 
estimating  the  yearly  value  of  lands  and  heritages  under  this  Act,  the  same  shall  be 
taken  to  be  the  rent  at  which,  one  year  with  another,  such  lands  and  heritages  might, 
in  their  actual  state,  be  reasonably  expected  to  let  from  year  to  year ;  .  .  .  and  where 
each  lands  and  heritages  are  bona  fCie  let  for  a  yearly  rent,  conditioned  as  the  fair 
annual  value  thereof,  without  grassum  or  consideration  other  than  the  rent,  such 
rent  shall  be  deemed  and  taken  to  be  the  yearly  rent  or  value  of  such  lands  and 
heritages,  in  terms  of  the  Act :  Provided  always,  that  if  such  lands  and  heritages  be 
let  upon  a  lease,  the  stipulated  duration  of  which  is  more  than  twenty-one  years  from 
the  date  of  entry  under  the  same,  or  in  the  case  of  minerals,  more  than  thirty-one 
years  from  such  date  of  entry,  the  rent  payable  under  such  lease  shall  not  necessarily 
be  assessed  as  the  yearly  rent  or  value  of  said  lands  and  heritages,  but  such  yearly  rent 
or  value  shall  be  ascertained  in  terms  of  this  Act,  irrespective  of  the  amount  of  rent 
payable  under  such  lease ;  and  the  lessee  under  such  lease  shall  be  deemed  and  taken 
to  be  also  the  proprietor  of  such  houses  and  heritages  in  the  sense  of  this  Act,  but  shall 
be  entitJed  to  relief  from  the  actual  proprietor  thereof,  and  to  deduction  from  the  rent 
payable  by  him  to  such  actual  proprietor,  of  such  proportion  of  all  assessments  laid 
on  upon  the  valuations  of  such  lands  and  heritages  made  under  this  Act,  and  payable 
by  such  lessee  as  proprietor  in  the  sense  of  this  Act,  as  shall  coiTespond  to  tne  rent 
payable  by  such  lessee  to  such  actual  proprietor  as  compared  with  the  amount  of  such 
yahiation."  (Cond.  9)  By  the  33d  section  of  the  said  statute  it  is  provided,  that  "  where 
in  any  county,  burgh,  or  town,  any  county,  municipal,  parochial,  or  other  public 
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assessment,  or  any  assessment,  rate,  or  tax  under  any  Act  of  Parliament,  is  authorised 
to  be  imposed  or  made  upon  or  according  to  the  real  rent  of  lands  and  heritages,  the 
yearly  rent  or  value  of  such  lands  and  heritages,  as  appearing  from  the  valuation- 
roll  in  force  for  the  time  under  this  Act  in  such  county,  burgh,  or  town,  shall,  from 
and  after  the  est^bUshment  of  such  valuation  therein,  be  always  deemed  and  taken 
to  be  the  just  amount  of  real  rent  for  the  purposes  of  such  county,  municipal,  parochial, 
or  other  assessment,  rate,  or  tax ;  and  the  same  shall  be  assessed  and  levied  according 
to  such  yearly  rent  or  value  accordingly,  any  law  or  usage  to  the  contrary  notwith- 
standing :  Provided  always,  that  when  the  area  of  any  parish  church  heretofore  erected 
has  been  allocated  among  the  heritors  according  to  their  respective  valued  rents,  as 
appearing  upon  the  present  valuation-rolls,  all  assessments  for  the  repair  thereof  shall 
be  imposed  according  to  such  valued  rent." 

The  defenders  answered ; — (Stat.  2)  "  The  defenders  are  not  heritors  in  the  parish 
of  Renfrew,  and  are  not  owners  of  heritable  property  in  the  parish.  They  did  not 
attend,  and  were  not  called  on  to  attend,  any  of  the  meetings  of  the  heritors  held  with 
regard  to  the  rebuilding  of  a  new  parish  church,  and  laying  on  an  assessment  for  defray- 
ing the  estimated  expense.  No  part  of  the  area  of  the  church  was  allocated  to  the 
defenders,  or  to  other  tenants  in  the  parish,  and  the  defenders  had  no  right  to  have 
part  of  the  area  allocated  to  them."  (Stat.  5) "  By  section  41st  of  the  Valuation  of  Lands 
(Scotland)  Act  it  is  provided, — *  Nothing  contained  in  this  Act  shaD  alt^r  or  affect 
any  classification,  or  power  of  classification,  or  any  deduction  or  allowances,  or  power 
of  making  deductions  or  allowances,  from  gross  [60]  rental,  made  or  possessed  by  any 
body,  persons,  or  person  entitled  to  impose  or  levy  assessments ;  but  the  same  shall 
not  affect  the  value  to  be  inserted  in  the  valuation-roll,  in  terms  of  this  Act ;  and 
nothing  contained  in  this  Act  shall  exempt  from,  or  render  liable  to,  assessment,  any 
person  or  property  not  previouslv  exempt  from  or  liable  to  assessment.*  " 

The  pursuer  pleaded; — (1)  The  heritors  were  entitled  to  impose  an  assessment 
for  the  expense  of  erecting  a  new  parish  church,  according  to  the  real  rent  of  all 
lands  and  heritages  within  the  parish ;  and  the  said  assessment  having  been  duly 
imposed,  and  not  objected  to,  they  were  entitled  and  bound  to  apportion  the  same 
among  all  persons  appearing  from  the  valuation-roll  in  force  for  the  time.  (2)  The 
defenders  being  entered  in  said  roll  as  proprietors  of  certain  lands  and  heritages  within 
said  parish  were  rightly  assessed  for  a  proportion  of  the  expense  of  the  new  church. 
(3)  The  leases  held  by  the  defenders  being  for  periods  of  more  than  twenty-one  years 
from  the  respective  terms  of  entry,  the  defenders,  as  now  in  right  thereof,  are  owners 
or  proprietors  of  the  subjects  therein  contained  for  all  purposes,  not  only  of  valua- 
tions under  the  Lands  Valuation  Act,  but  also  of  assessment  where  such  is  imposed 
according  to  the  real  rent  of  lands  and  heritages. 

The  defenders  pleaded ; — (1)  The  defenders,  not  being  heritors  in  the  parish  of 
Renfrew,  are  not  liable  for  any  part  of  the  assessment  sued  for.  (2)  The  burden  of 
building  a  new  church  falls  on  the  heritors  of  the  parish  alone,  and  no  part  thereof 
on  tenants.  (3)  The  Valuation  Act  gives  no  warrant  or  authority  for  the  assessment 
in  question ;  nor  does  the  valuation-roll,  founded  on  by  the  pursuer,  confer  any  such 
warrant  or  authority. 

The  other  action  was  directed  against  Mr.  Robert  Harvey,  distiller,  Pinkerton, 
Glasgow,  who  appeared  in  the  valuation-roll  as  sole  proprietor  of  subjects  of  the  annual 
value  of  £461.  The  subjects  in  question  were  held  by  the  defender  under  a  tack, 
dated  1825,  by  Archibald  Speirs,  Esquire  of  Elderslie,  in  favour  of  John  Harvey, 
William  Harvey,  and  Robert  Harvey,  distillers  at  Yoker,  partners  of  the  firm  of  John 
Harvey  and  Company,  of  part  of  his  entailed  estates  in  the  parish  and  shire  of  Renfrew, 
under  the  powers  contained  in  the  statute  10th  George  III.  c.  51,  an  Act  to  encourage 
the  improvement  of  lands  held  under  settlements  of  strict  entail,  extending  to  three 
acres  of  ground,  and  comprehending  therein  a  farm  steading  of  houses,  and  that  for 
ninety-nine  years  from  and  after  the  term  of  Martinmas  1823,  at  the  yearly  rent  of 
£36.  Power  was  conferred  upon  the  tenants  to  remove,  alter,  and  take  away  any 
buildings  and  erections  then  put  up,  or  to  be  put  up,  on  any  part  of  the  subjects, 
provid^  sufficient  houses  or  buildings  to  the  value  of  £100  for  every  half  acre,  or  in 
all  of  the  value  of  £600,  should  be  left  on  the  ground  at  the  expiry  of  the  lease.  The 
defender  is  now  in  right  of  the  said  tack. 

A  similar  defence  was  stated  to  that  raised  in  the  former  action,  and  the  two  cases 
were  disposed  of  together. 
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The  Lord  Ordinary  repelled  the  defences  in  both  actions,  and  decerned  against 
the  defenders.  * 

*  Note. — In  Clyde  Trustees*  Case. — *"  The  question  raised  under  the  present  action 
is  one  of  importance,  not  only  as  regards  the  interests  of  the  parties  directly  involved 
in  its  decision,  but  as  respects  the  true  interpretation  due  to,  and  effect  of,  the  pro- 
visions of  the  statute  17th  &  18th  Vict.  cap.  91,  which  now  regulates  the  valuation 
of  lands  and  heritages  in  Scotland. 

"  The  33d  section  of  the  statute  enacts,  that  from  and  after  the  establishment  of  valua- 
tions imder  its  provisions,  prison  assessments,  and  county,  municipal,  parochial,  and 
other  assessments,  rate,  or  tax,  shall  be  assessed  and  levied  according  to  such  rent 
or  value. 

"  The  heritors  of  the  parish  of  Renfrew,  represented  here  by  the  pursuer  as  their 
collector,  resolved  in  1860,  in  manner  set  forth  in  the  record,  to  erect  a  new  church 
[61]  for  the  parish,  and  to  assess  the  heritors  for  the  sum  of  £5500,  the  estimated  expense 
of  the  proposed  erection. 

*The  assessment  so  imposed  fell  necessarily  to  be  levied  from  the  parties  liable 
in  payment  of  it,  in  terms  of  the  provisions  of  the  foresaid  statute.  It  is  not  disputed 
by  the  defenders,  as  the  Lord  Ordinary  understands,  that  in  point  of  fact  they  stood 
and  stand  in  the  valuation-roll  of  the  county  and  of  the  parish  of  Renfrew  as  proprietors 
of  the  heritable  subjects  there  mentioned,  entered  as  of  values  amoiinting  to  £357. 

"  Prima  facie,  then,  it  is  to  be  presumed  that  the  resolution  of  the  heritors  to  assess 
for  the  building  of  the  church  was  applicable  to  the  defenders.  The  question  is,  whether 
it  was  truly  so,  and  can  be  held  legally  to  attach  liability  for  the  assessment  to  the 
defenders. 

"  In  support  of  their  plea  in  defence  they  set  forth,  and  the  matter  admits  of  no 
dispute,  that  they  are  not,  in  the  sense  of  the  common  law,  proprietors  of  the  subjects 
in  respect  of  which  they  stand  entered  in  the  valuation-roll  above  mentioned,  and  are 
truly  tenants  or  leaseholders  only. 

'  But  it  is  replied,  on  the  part  of  the  pursuer,  that  while  in  fact  the  title  of  the  de- 
fenders is  that  of  tenancy,  the  leases  under  which  they  are  vested  with  that  character 
all  bear  to  be  granted  for  a  period  of  endurance  which  extends  to  more  than  twenty- 
one  years  from  the  date  of  entry  under  the  same,  and  that  consequently  the  case  of 
the  defenders  falls  directly  within  the  special  provisions  of  the  6th  section  of  the  statute, 
▼hereby  it  is  provided  that  in  such  a  case  '  the  rent  payable  under  such  lease  shall 
not  necessarily  be  assessed  as  the  vearly  rent  or  value  of  such  lands  and  heritages, 
but  such  yearly  rent  or  value  shall  be  ascertained  in  terms  of  this  Act,  irrespective 
of  the  amount  of  rent  payable  under  such  lease,  and  the  lessee  under  such  lease  shall 
be  deemed  and  taken  to  be  also  the  proprietor  of  such  lands  and  heritages  in  the  sense 
of  this  Act,  but  shall  be  entitled  to  relief  from  the  actual  proprietor  thereof,  and  to 
deduction  from  the  rent  payable  by  him  to  such  actual  proprietor  of  such  proportion 
of  all  assessments  laid  on  upon  the  valuations  of  such  lands  and  heritages  made  imder 
this  Act,  and  payable  by  such  lessee,  as  proprietor  in  the  sense  of  this  Act,  as  shall 
correspond  to  the  rent  payable  by  such  lessee  to  such  actual  proprietor  as  compared 
with  the  amount  of  such  valuation.* 

*  It  is  said  by  the  pursuer  that,  as  respects  the  assessments  here  in  question,  he 
was  entitled  and  bouind  to  assess  the  defenders  as  proprietors  in  the  proportion  of  the 
aseeasment  for  building  the  parish  church  effeiring  to  the  valuation  appearing  in  the 
ToQ.  But  the  latter  maintain  that  the  valuation-roll  not  having  for  its  object  or  intent 
the  imposition  of  rates  or  taxes,  but  merely  the  enactment  of  a  roll  fixing  the  value 
of  assessable  subjects,  cannot  have  the  efiect  of  attaching,  or  entitling  the  heritors 
of  the  parish  to  attach,  a  liability  to  them  which,  previous  to  the  enactment,  did  not 
exist. 

'  In  support  of  this  view  they  refer  to,  and  rest  strongly  on,  the  provision  con- 
tained in  the  41st  section  of  the  statute,  by  which  it  is  inter  alia  declared  that  *  nothing 
contained  in  this  Act  shall  exempt  from,  or  render  liable  to,  assessment  any  person 
« property  not  previously  exempt  from  or  liable  to  assessment.' 

*  It  is  impossible  to  deny  to  the  defenders  that  this  proviso  appears,  at  least  on  the 
fint  impression,  most  favourable  to  their  contention.  But  the  Lord  Ordinary  is  not 
satisfied  of  its  absolute  sufficiency. 

"  Were  the  clause  truly  to  bear  the  interpretation  which  the  defenders  attribute 
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[61]  The  defenders  reclaimed,  and  the  cases  were  heard  together. 

Argued  for  the  defenders ; — Before  the  passing  of  the  Lands  Valuation  Act,  tenants 

to  it,  it  would  seem  to  the  Lord  Ordinary  to  be  utterly  irreconcilable  with  the  pro- 
vision of  the  6th  section,  to  which  he  has  already  referred,  and  imder  which  it  is  ex- 
pressly enacted  that  the  lessee  under  a  long  lease  '  shall  be  deemed  and  taken  to  be 
also  the  proprietor  ' ;  and  that  such  lessee  is  to  be  dealt  with  as  the  proprietor,  in  the 
matter  of  assessment,  is  clear  from  the  declaration  which  immediately  follows,  to  the 
efiEect  that  he  shall  be  entitled  to  relief  from  the  actual  proprietor  thereof,  and  to  deduc- 
tion from  the  rent  payable  to  such  proprietor  *  of  such  proportion  of  all  assessments 
laid  on  upon  the  valuation  of  such  lands  and  heritages  made  imder  this  Act,  and  pay- 
able by  such  lessee,  as  proprietor  in  the  sense  of  this  Act,  as  shall  [62]  correspond  to 
the  rent  payable  by  such  lessee  to  such  actual  proprietor,  as  compared  with  the  amount 
of  such  valuation.* 

"  If  this  be  so,  any  interpretation  must  be  adopted  which  renders  the  provisions 
of  the  statute  consistent  one  with  another,  rather  than  the  reverse ;  and,  on  the  whole, 
it  appears  to  the  Lord  Ordinary  that  the  declaration  of  the  4l8t  section  is  not  intended 
to  apply,  and  does  not  apply,  to  the  special  provisions  of  the  6th  section,  by  which 
the  lessee  under  a  lease  of  a  specified  duration  is  substituted  for  the  proprietor  as  respects 
the  primary  liability  as  such. 

"  It  is  not  said  by  the  defenders  that  the  true  proprietor  of  the  subjects  held  by 
them  would,  before  Ihe  date  of  the  statute,  have  been  exempt  from  the  liability  for 
the  present  assessment,  or  that  the  subjects  themselves  would  have  been  so ;  there- 
fore, the  question  resolves  itself  into  this,  whether  the  defenders  can  escape  from  the 
direct  provision  of  the  6th  section,  which  declares  that  in  a  case  such  as  here  presented, 
the  lessee  '  shall  be  deemed  and  taken  to  be  also  the  proprietor  of  such  lands  and 
heritages.' 

"The  Lord  Ordinary  thinks  they  cannot  so  escape.  But  the  question  is  truly 
one  of  much  diiHculty,  and  of  importance  to  them,  and  to  many  others  who  may  be 
similarly  situated" 

Note. — In  Harvey's  Case. — "  The  Lord  Ordinary  has,  of  the  same  date  which  the 

Present  interlocutor  bears,  disposed  of  a  case  at  the  instance  of  the  pursuer  v.  the  Clyde 
'rustees,  in  which  some  of  the  points  raised  between  the  present  parties  are  disposed 
of,  and  to  his  interlocutor  and  note  in  that  case  the  Lord  Ordinary  begs  to  refer,  in 
so  far  as  the  same  are  applicable  here. 

""  In  this  instance,  the  defender  founds  strongly  on  the  provisions  of  the  ilst  section 
of  the  Valuation  of  Lands  Act  (1854),  by  which  it  is  enacted  *  that  nothing  contained 
in  this  Act  shall  exempt  from  or  render  liable  to  assessment  any  person  or  property 
not  previously  exempt  from  or  liable  to  assessment.' 

"  If,  then,  the  case  here  were  truly  of  a  character  such  as  that  presented  in  the 
case  of  Smith  v,  Maclaren,  in  which,  on  the  7th  March  1863,  Lord  Ormidale,  having 
in  view  the  provisions  of  the  statute  above-mentioned,  sustained  the  reasons  of  suspen- 
sion of  an  assessment,  on  the  ground  that '  an  assessment  for  the  rebuilding  of  a  parish 
church  is  not  exigible  from  income  derived  from  minerals,'  the  present  Lord  Ordinary 
could  have  had  no  hesitation  in  pronouncing  a  similar  judgment,  as  such  a  case  would 
have  fallen  directly  under  the  proviso  contained  in  the  41st  section,  as  above  quoted.^ 

"  But  the  Lord  Ordinary  can  see  no  identity  between  that  case  and  the  present. 
Here,  in  the  valuation-roll,  the  subjects  possessed  by  the  defender  are  described  as 
a  distillery  and  various  houses.  It  is  a  statutory  duty  of  the  assessor  or  assessors  to 
enter  the  value  of  lands  and  heritages  only.  The  statute  provides  remedy,  by  means 
of  appeal,  against  erroneous  assessment ;  but,  when  final,  it  fixes  the  value  for^he  time 
in  an  questions  in  which  it  can  relevantly  be  founded  on  for  that  object. 

**  It  is  true  that  under  the  4l8t  section  there  is  the  saving  clause,  to  which  the  Lord 
Ordinary  has  adverted  above.  But  if  the  case  does  not  fall  within  the  proviso  therein 
contained,  the  Lord  Ordinary  is  unable  to  see  grounds  upon  which  the  defender  can 
here  rest. 

"  The  Lord  Ordinary  cannot  assume  that  the  assessor  has  valued  subjects  which 
are  not  set  forth  or  mentioned  in  the  roll,  and  if  he  overvalued  the  subjects,  or  other- 
wise erred,  it  was  the  duty,  as  it  was  the  privilege  of  the  defender,  to  have  appealed 
against  the  valuation,  and  obtained  a  correction  of  the  roll. 

*"  As  the  case  stands,  the  Lord  Ordinary  sees  no  averment  on  the  record  which 


IV.  KAGPHEBSOK,  62.      m'LAREN  V.  CTLYDB  TRUSTEES  [1865]  117 

and  liferenters  were  exempt  from  the  tax  sought  to  be  imposed  on  them.  [62]  Under 
section  6,  and  irrespective  of  section  41,  the  case  is  clear.  The  Act  has  nothing  to  do 
with  assessment  qua  taxation.  A  proprietor  **  in  the  sense  of  the  Act "  may  be  a  life- 
renter,  and  if  all  proprietors  in  the  sense  of  the  Act  are  to  be  liable  to  taxation,  then 
liferenters  who  were  formerly  exempt  are  not  made  liable.  But  by  section  41  no  one 
is  made  liable,  unless  he  was  liable  previously,  and  this  applies  both  to  persons  and 
propertiefl.  Tenants  are  proprietors  [63]  "  in  the  sense  of  this  Act,"  but  notwithstand- 
ing of  this  they  were  not  formerly  liable  to  this  burden,  and  the  Act  preserves  entire 
their  exemption  from  it.  Even  in  the  case  of  a  tenant  under  a  moderately  long  lease 
paying  a  small  rent,  but  who  improves  by  building,  the  landlord  is  liable  in  the  whole 
assessment  for  rebuilding  a  church,  because,  although  he  pay  according  to  the  real 
value,  which  he  does  not  receive  during  the  lease,  he  is  proprietor  of  the  buildings,  and 
gets  them  as  his  own  at  the  end  of  it. 

Argued  for  pursuer ; — The  Act  applies  as  well  to  taxation  as  to  valuation.  The  6th 
section  goes  further  than  the  defenders  admit,  for  it  fixes  the  assessment  on  a  tenant 
in  a  long  lease  according  to  the  real  value,  while  it  only  gives  relief  against  the  pro- 
prietor according  to  the  rent  he  receives.  The  tenant  thus  becomes  proprietor  qua 
the  excess,  which  does  not  find  its  way  into  the  landlord's  pocket. 
At  advising,  the  opinion  of  the  Court  was  delivered  by 

liORD  Neayes. — ^This  case  has  been  found  to  be  attended  with  difficulty,  but  on  a 
careful  consideration,  the  Court  have  come  to  be  of  opinion  that  the  interlocutor  of 
the  Lord  Ordinary  is  erroneous,  and  must  be  altered. 

A  similar  case,  that  of  M*Laren  v.  Harvey,  has  been  considered  at  the  same  time, 
and  must  be  disposed  of  in  the  same  manner.  The  principles  applicable  to  the  two 
cases  are  the  same,  and  no  substantial  distinction  can  be  taken  between  them. 

These  actions  are  at  the  instance  of  a  collector  of  an  assessment  imposed  by  the 
heritors  of  the  parish  of  Renfrew  for  rebuilding  the  parish  church,  and  the  defenders 
are  sued  as  *  heritors,  owners,  or  proprietors  "  of  real  property  within  the  parish. 
They  are  entered  as  proprietors  of  tne  subject  in  question  in  the  valuation-roll  of  the 
county  and  parish  for  the  year  1860,  in  which  the  assessment  was  imposed,  and  they 
are  called  upon  to  pay  the  assessment  in  proportion  to  the  amount  of  annual  value 
at  which  the  subjects  are  entered  in  that  roll. 

The  connection  of  the  defenders  with  those  subjects  is  of  this  nature,  that  they 
respectively  hold  leases  of  them  for  periods  exceeding  twenty-one  years.  The  leases 
are  not  all  of  them  before  the  Court,  but  the  lease  of  the  Harveys  has  been  printed, 
and  it  appNears  to  be  a  building  lease  for  ninety-nine  years  from  1823,  granted  under 
the  provisions  of  10th  Geo.  III.  in  reference  to  entail  improvements.  The  leases  of 
the  Qyde  Trustees  are  also  for  ninety-nine  years,  but  dating  from  1788  and  1795 
respectively. 

The  assessment  for  rebuilding  this  church  has,  by  a  resolution  of  the  heritors, 
been  imposed,  not  according  to  the  old  valued  rent,  but  according  to  the  real  rent  of 
properties  within  the  parish,  and  that  mode  of  levying  the  assessment  is  undoubtedly 
legal  and  effectual. 

Had  the  assessment  here  been  imposed  according  to  the  old  valued  rent,  no  question 
on  the  subject  could  have  arisen.  The  actions  here  brought  are  rested  on  peculiar 
enactments  in  the  recent  Vahiation  of  Lands  Act  (1854),  which  could  not  have  been  said 
to  affect  an  assessment  on  the  old  valued  rent. 

It  is  assumed,  indeed,  and  seems  to  be  clear,  that,  under  an  assessment  lawfully 
imposed  according  to  the  real  rent,  the  defenders  would  not  have  been  liable  as  the 
law  stood  before  the  recent  Valuation  Act.  It  is  in  the  option  of  the  heritors  of  a 
parish  in  certain  circumstances  to  say  whether  an  assessment  of  this  kind  shall  be 
levied  according  to  the  valued  or  the  real  rent ;  but  although  their  choice  in  that 
r»pect  may  alter  the  details  of  the  assessment,  it  does  not  seem  to  alter  the  class  of 
persons  who  are  liable.  The  original  enactments  on  this  subject  laid  the  liability  upon 
the  *  parishioners  "  ;  but  from  the  earliest  period  this  phrase  has  been  construed  to 
mean  the  heritors  or  proper  owners  of  lands  and  heritages  within  the  parish.  It  has 
been  decided  that  superiors  are  not  liable,  for  they  have  not  the  dominium  utile,  and 
that  liferenters  are  not  liable,  for  they  have  not  the  perpetual  or  permanent  right. 

would  warrant  him  in  holding  that  the  defender  is  assessed  on  any  subjects,  in  respect 
ci  which  he  is  not  liable  to  be  assessed  for  the  expense  of  rebuilding  the  parish  church." 
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Liferenters  may  be  liable  for  other  assessments,  annually  recurring  and  naturally 
falling  as  a  burden  on  the  annual  fruits.  But  they  are  not  liable  for  assessments  of 
this  kind,  which  go  to  the  erection  or  reparation  of  a  permanent  edifice,  and  which 
naturally,  therefore,  attach  to  the  fiar  of  the  subject. 

It  has  never  been  held  that  tenants  of  heritable  subjects  are  liable  for  this  assess- 
[64]-nient,  whether  their  leases  be  of  a  long  or  a  short  duration.  Apart  from  the 
recent  Valuation  Act,  there  is  no  obvious  or  cle^r  ground  for  holding  that  a  lessee 
would  be  liable  even  if  his  lease  was  practically  a  perpetuity.  But  no  such  question 
here  arises,  as  these  leases  are  not  said  to  be  of  that  description,  and  are  not  so  in 
reality.  As  already  said,  the  ground  of  liability  here  founded  on,  and  the  only  ground, 
is  derived  from  the  recent  Valuation  of  Lands  Act,  and  the  question  is,  whether  the 
provisions  of  that  Act  impose  upon  lessees  under  leases  of  more  than  twenty-one  years 
a  liability  for  this  assessment,  which  but  for  the  Act  would  not  attach  to  them. 

The  Court  are  of  opinion  that  the  Act  has  no  such  effect. 

In  considering  this  question,  it  is  important  to  inquire  what  is  the  general  purview 
of  the  Valuation  Act.  This  seems  to  be  explained  in  the  title  and  preamble  of  the 
Act.  Its  title  is,  "  An  Act  for  the  Valuation  of  Lands  and  Heritages  in  Scotland." 
Its  preamble  is,  that  "  it  is  expedient  that  one  uniform  valuation  be  established  of 
lands  and  heritages  in  Scotland,  according  to  which  all  public  assessments  leviable, 
or  that  may  be  levied  according  to  the  real  rent  of  such  lands  and  heritages,  may  be 
assessed  and  collected,  and  that  provision  be  made  for  such  valuation  being  annually 
revised."  Further  light  upon  the  leading  object  of  the  Act  is  to  be  derived  from  the 
last  section  but  one  of  the  Act,  the  section  which  immediately  precedes  the  interpre- 
tation clause,  by  which  section  (forty-one)  it  is  declared,  inter  alia,  "  That  nothing 
contained  in  this  Act  shall  exempt  from  or  render  liable  to  assessment  any  person  or 
property  not  previously  exempt  from  or  liable  to  assessment."  From  these  elements 
it  seems  easy  to  understand  what  the  main  purpose  of  the  Act  was.  There  exist,  in 
reference  to  the  exigencies  of  the  country,  a  variety  of  assessments  of  different  kinds 
imposed  upon  different  classes  of  persons  in  respect  of  different  kinds  of  heritable 
property ;  and  in  order  to  work  out  more  easily  the  collection  of  those  assessments, 
it  was  thought  advisable  to  have  one  uniform  valuation  made  up,  which  might  be 
resorted  to  in  calculating  and  levying  the  assessments  imposed  by  the  previous  Acts, 
where  those  assessments  are  or  may  be  levied  according  to  the  real  rent.  The  Valua- 
tion Act  is  not  an  Act  for  taxing  parties.  It  is  an  Act  merely  for  valuing  properties. 
The  warrant  and  nature  of  each  assessment  must  be  looked  for  in  the  original  Acts 
imposing  it,  and  it  is  only  the  arithmetical  ascertainment  of  its  amount  that  the  Valua- 
tion Act  is  intended  to  facilitate.  All  sorts  of  heritages  are  to  be  put  into  the  roll  and 
valued,  but  all  sorts  of  heritages  are  not  to  be  subjected  to  each  assessment  on  that 
account.  The  original  Act  must  fix  what  classes  of  properties  are  to  be  looked  for, 
and  it  is  the  value  only  that  is  to  be  found  in  the  valuation-roll.  In  the  same  way 
certain  classes  of  persons  are  to  be  entered  in  this  roll  in  connection  with  heritages, 
but  those  persons  only  are  to  be  subjected  in  any  assessment,  who  are  made  liable  by 
the  statute  imposing  it.  The  33d  section  of  the  Act  makes  it  imperative  to  take  the 
real  rent  of  any  subjects  from  the  valuation-roll ;  but  it  is  nowhere  said  that  the  roll 
is  to  be  the  rule  as  to  the  parties  assessable.  The  entry  of  a  person's  name  upon  the 
roll  is  no  ground  of  liability  unless  he  is  otherwise  liable,  and  its  omission  from  the 
roll  is  no  ground  of  exemption  if  he  is  not  otherwise  free. 

This  seems  the  plain  and  simple  purpose  of  the  Act  as  viewed  in  reference  to  its 
general  objects  and  character.  But  it  is  said  that  under  the  6th  section  there  is  a  new 
liability  imposed,  and  it  is  upon  this  section  that  the  pursuer's  case  is  really  rested. 

The  leading  object  even  of  this  sixth  section  is  to  fix  the  mode  of  estimating  the 
yearly  value  of  lands  and  heritages.  With  respect  to  that  matter,  a  distinction  is 
drawn  in  the  section  between  leases  of  a  longer  and  a  shorter  duration,  the  line  being 
drawn  at  twenty-one  years  in  ordinary  subjects,  and  thirty-one  years  in  the  case  of 
minerals.  The  main  purpose  of  this  distinction  is,  that  in  the  shorter  leases  the  actual 
rent  shall  be  taken  as  the  true  value,  which  it  will  probably  be ;  while  in  the  longer 
leases  it  is  not  necessarily  to  be  taken  as  the  value,  it  being  thought  probably  in  many 
cases  that  the  present  value  may  there  be  different  from  the  rent.  It  would  seem, 
therefore,  that  we  should  not  naturally  expect  an  alteration  of  liability  under  a  clause 
which  professes  to  deal  merely  or  mainly  with  the  estimate  of  value ;  but  if  such  a 
change  were  intended  it  ought  at  least  to  be  explicitly  set  forth,  and  not  made  indirectly 
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or  by  mere  inference.    Upon  this  point,  however,  an  argument  is  raised  which  seems 
to  form  the  strength  of  the  pursuer  s  case. 

[65]  It  is  said  that  when  in  these  longer  leases  the  actual  value  is  taken,  and  not 
the  actual  rent,  this  is  an  injustice  or  a  hardship  to  the  proprietor,  who  might  be 
assessed  at  a  rate  greatly  exceeding  the  benefit  received  by  him  from  the  subjects, 
and  on  this  account  it  is  argued  the  enactment  in  the  sixth  section  has  been  introduced, 
that  the  lessee  imder  the  long  lease  "  shall  be  deemed  and  taken  to  be  also  the  pro- 
prietor of  such  lands  and  heritages  in  the  sense  of  this  Act,  but  shall  be  entitled  to 
relief  from  the  actual  proprietor,"  in  manner  therein  mentioned.  li 

There  is  some  apparent  plausibility  in  this  view,  and  it  may  be  a  hardship  in  some 
cases  that  the  heritor  should  pay  an  assessment  according  to  the  actual  value,  and 
not  according  to  the  rent  he  receives.  But  it  seems  diflScult  to  hold  that  the  clause 
in  question  was  intended  to  remedy  this  or  any  other  hardship,  and  it  is  certain  that, 
according  to  the  pursuer's  interpretation  of  it,  it  would  create  more  injustice  than  it 
could  possibly  remedy.  If  equity  had  been  the  object  of  the  clause,  it  would  have 
taken  into  view  not  the  original  duration  of  the  lease  from  the  term  of  entry,  but  the 
period  for  which  it  had  still  to  run  at  the  time  of  the  valuation  and  assessment.  It 
loay  be  hard  that  a  proprietor  at  an  early  part  of  a  long  lease  shall  pay  an  assessment 
according  to  the  actual  value  of  a  subject  which  he  is  to  be  kept  out  of  for  100  years, 
and  for  which  he  is  only  to  get  in  the  meantime  a  nominal  rent. 

But,  on  the  other  hand,  it  would  be  as  hard,  or  much  harder,  that  every  tenant 
in  a  lease  longer  than  twenty-one  years,  should  even  in  the  last  year  of  his  possession 
pay  a  great  share  of  the  expense  of  building  a  church  from  which  he  is  not  to  derive 
the  slightest  benefit,  and  for  which  he  was  in  no  respect  liable  by  the  law  as  it  previ- 
ously stood,  and  as  contemplated  when  the  lease  was  entered  into.  Such  an  inversion 
of  the  rights  of  parties,  and  such  an  alteration  of  a  voluntary  contract,  would  be 
eminently  unjust,  and  is  not  to  be  presumed  to  have  been  intended. 

Again,  under  the  clause  in  question,  where  long  leases  are  dealt  with,  there  are 
many  cases  where  the  hardship  may  be  quite  the  other  way  from  what  the  pursuers 
urge.  The  tenant,  though  paying  a  small  rent,  may  have  begun  by  paying  a  large 
graasum ;  or  he  may  be  bound,  as  generally  happens  in  a  building  lease,  and  as  seems 
here  provided  for,  to  leave  buildings  on  the  ground  such  as  will  be  a  great  boon  to 
the  landlord.  To  lay  upon  the  lessee  the  church  assessment  would  in  such  circum- 
stances be  most  inequitable;  yet  none  of  these  considerations  are  here  taken  into 
new,  although  they  were  manifestly  essential  if  equity  was  the  object  of  the  clause. 

Leases  are  matters  of  contract,  as  to  which  parties  are  free  to  fix  their  own  rights 
and  liabilities.  To  alter  the  effect  of  subsisting  leases  in  this  way  would  be  a  violent 
proceeding  on  the  part  of  the  Legislature,  and  as  to  future  leases  the  parties  may 
always  regulate  their  rights  so  as  to  meet  this  special  case  in  any  way  they  like. 

Looking  to  these  considerations,  it  seems  much  more  probable  that  the  object  in 
view  in  the  sixth  section  was  merely  some  matter  of  convenience  with  a  view  to  the 
eolleetion  of  assessments,  without  its  being  intended  to  effect  any  change  of  ultimate 
liaUlitv. 

Indeed,  the  words  used  in  the  sixth  section  are  too  narrow  and  limited  to  have 
the  operation  contended  for.  The  only  substantive  enactment  in  the  section  that 
can  be  argued  to  impose  liability  is,  that "  the  lessee  under  such  lease  shall  be  deemed 
and  taken  to  be  also  the  proprietor  of  such  lands  and  heritages  in  the  sense  of  this 
Act"  What  follows  relates  not  to  the  liability,  but  to  the  relief  competent  to  the 
leasee ;  but  the  natural  meaning  of  this  substantive  enactment  seems  to  be  far  short 
of  what  the  pursuer  contends  for.  The  lessee  is  to  be  the  proprietor  in  the  sense  of 
this  Act,  and  this  may  have  certain  effects,  such  as  making  him  the  party  to  whom 
notice  is  to  be  given  under  the  fifth  section.  The  clause  may  even  go  the  length  of 
making  the  lessee  be  considered  the  same  as  a  liferenter,  or  other  person  in  the  actual 
receipt  of  the  rents  and  profits,  in  terms  of  the  interpretation  clause  of  the  Act.  But 
this  will  not  make  the  lessee,  any  more  than  a  liferenter,  liable  to  a  church  assessment. 
If  such  a  result  was  intended,  it  would  have  been  easy  in  the  sixth  clause  to  say  that 
the  lessee  in  the  long  lease  was  to  be  deemed  and  taken  as  the  proprietor  or  heritor 
in  the  sense  of  all  Acts  of  assessment  imposing  liability  upon  owners  or  heritors.  That 
would  have  been  a  distinct  and  [66]  explicit  enactment,  but  it  would  certainly  not 
have  been  easily  reconciled  with  the  declaration  at  the  end' of  the  Act,  that  nothing 
contained  in  it  was  to  render  liable  to  assessment  any  person^not  previously  liable. 
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There  is  one  ca4ie  which  may  seem  to  explain  and  satisfy  the  words  of  the  enact- 
ment in  clause  sixth.  By  the  44th  section  of  the  Poor-Law  Act  it  is  enacted,  that 
leaseholders  under  a  building  lease  shall,  in  reference  to  the  poor  assessment,  be  deemed 
and  taken  to  be  the  owners  of  the  houses  built.  Here,  tnen,  is  an  enactment  in  a 
previous  statute  by  which  certain  lessees  are  liable  as  owners ;  and  in  that  case  the 
enactment  of  the  sixth  section  of  the  Valuation  Act,  that  certain  lessees  shall  also  be 
deemed  proprietors,  may  come  into  play.  A  lessee  under  a  long  lease,  who  possesses 
both  land  and  houses,  may  be  called  upon,  in  the  first  instance,  to  pay  poor  assessment 
for  both,  and  may  then  get  his  relief  from  the  proper  owner  to  the  extent  of  the  rent 
which  he  pays  for  the  mere  land.  I  do  not  say  that  the  sixth  section  is  well  expressed 
or  framed  even  in  this  view,  but  this  possible  case  may  have  been  in  the  mind  of  the 
f ramers  of  the  Act,  and  may  account  for  its  terms. 

I  may  express  here  my  satisfaction  that  we  thus  avoid  the  anomalous  results  that 
the  pursuer's  view  of  the  statute  might  lead  to,  in  reference  to  the  division  of  the  area 
of  a  church.  The  apportionment  of  the  area,  and  the  liability  for  the  assessment, 
ought  indisputably  to  go  together.  But  it  is  as  yet  unheard  of  in  the  law  of  Scotland 
that  the  area  of  a  church  should  be  apportioned  among  any  other  parties  than  the 
true  and  proper  heritors. 

Upon  the  whole,  we  think  that  the  only  safe  and  sound  construction  of  the  statute 
is  to  hold  that  it  does  not  impose  on  the  defenders  a  liability  to  which  they  were  not 
previously  subject,  and  consequently,  that  they  must  be  assoilzied  from  the  conclusions 
of  the  actions. 

The  following  interlocutor  was  pronoimced  in  the  action  against  the  Clyde  Naviga- 
tion Trustees  : — **  Alter  the  interlocutor  reclaimed  against :  Sustain  the  defences  : 
Assoilzie  the  defenders  from  the  conclusions  of  the  action,  and  decern :  Find  the 
reclaimers  entitled  to  expenses,"  &c. 

A  similar  interlocutor  was  pronounced  in  the  action  against  Harvey. 
J.  &  H.  G.  Gibson,  W.S.-^imon  Campbell,  S.S.C— A.  G.  R  &  W.  Elus. 

W.S.— Agents. 

[Affirmed,  1868,  6  M.  (H.  L.)  81.  Referred  to,  Heritors  of  Strathblane  v.  Corpora- 
tion of  Glasgow,  1899,  1  F.  523.] 


No.   12.  IV.  Macpherson,   66.    17  Nov.   1866.    2d  Div.— Lord  Jervis- 

woode,  R 

Richard  Wilson  (Judicial  Factor  on  Amot's  Estate),  Pursuer  and  Real 

Raiser. 
Mrs.  Ann  Arnot  or  Williamson  and  Others,  Claimants. —ffi^ord—Biocfc. 
Ht^s'RY  Gardiner,   Claimant.— Gordon— ffiAi^rw  Smith. 

Succession — Ijegacy — Moveable  Succession  Act. — A  testator  directed  that  his  household 
furniture  should  be  divided,  "  one-half  among  my  relations,  and  the  other  half 
among  the  relations  of  "  his  wife.  Held  that  the  legacy  was  not  void  from  uncer- 
tainty, but  was  a  valid  bequest  to  the  heirs  in  mobilibus  of  the  testator  and  of  his 
wife  respectively,  according  to  the  provisions  of  the  Moveable  Succession  Act. 

By  a  mortis  causa  disposition  and  deed  of  settlement,  dated  6th  November  1845, 
and  five  codicils,  the  deceased  Henry  Arnot,  sometime  baker  in  Canongate,  provided 
for  the  settlement  of  his  estate.  Mr.  Arnot  died  in  1859,  and  all  the  persons  named 
by  him  as  trustees  and  executors  having  declined  to  accept,  a  judicial  factor  on  the 
estate  was  appointed  by  the  Court. 

The  present  action  of  multiplepoinding  was  raised  in  February  1864  by  Mr.  Richard 
Wilson,  then  the  judicial  factor,  for  the  purpose  of  having  the  estate  distributed. 

A  question  arose  between  claimants  as  to  the  effect  to  be  given  to  the  following 
bequests  : — 

(1)  In  codicil,  dated  29th  December  1856, — "  I  hereby  leave  and  bequeath  to  the 
said  Henry  Gardiner  (a  nephew),  in  case  he  shall  survive  me,  an  [67]  annuity  of  £25 
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sterlmg  yearly,  such  annuity  only  to  commence  at  the  first  term  of  Whitsunday  or 
Martinmas  after  my  deatL" 

(2)  In  codicil,  dated  10th  May  1853,  Mr.  Amot  provided,—"  That  on  the  death 
of  Antoinette  Aitken,  my  wife,  in  case  she  shall  survive  me  and  not  enter  into  a  second 
marriage,  my  whole  household  furniture  shall  be  divided  one-half  among  my  relations, 
and  the  other  half  amons  the  relations  of  the  said  Antoinette  Aitken  after  her  death." 
The  testator's  widow  died  on  the  7th  of  January  1862  without  entering  into  a  second 
marriage.  The  only  next-of-kin  of  the  testator,  at  the  time  of  his  death,  were  his 
asters,  Mrs.  Williamson  and  Mrs.  Duncan,  and  he  was  not  predeceased  by  any  brother 
or  aster  who  left  issue,  except  Mrs.  Janet  Arnot  or  Gardiner,  who  died  on  the  3d  day 
of  December  1846,  survived  by  two  children,  David  Gardiner  and  the  said  Henry 
Gardiner.  Besides  these  Mr.  Arnot  left  a  number  of  more  distant  relations.  Mrs. 
Williamson  and  Mrs.  Dimcan,  David  Gardiner  senior,  and  Henry  Gardiner,  were,  at 
Henry  Amot's  death,  the  persons  who,  if  he  had  died  intestate,  would  have  been  his 
heirs  in  mobilUms.  Mrs.  Duncan  died  upon  the  3d  day  of  July  1863,  leaving  a  last 
will  and  testament,  dated  the  16th  January  1847,  whereby  she  nominated  her  son, 
the  said  John  Duncan,  to  be  her  sole  executor.  The  furniture  was  sold  for  £297,  3s.  6d., 
and  the  proceeds  formed  part  of  the  fund  in  medio.  The  fund  in  medio  was  not 
sufficient  for  payment  of  the  annuity  of  £25  to  Henry  Gardiner,  who  was  fifty  years 
of  age,  without  encroaching  upon  the  proceeds  of  the  furniture. 

In  these  circumstances,  Henry  Gardiner  claimed  to  be  ranked  upon  the  fund  in 
medio  to  such  an  extent  as  would  insure  him  an  annuity  of  £25 ;  pleading  that  the 
legacy  of  furniture  to  the  relatione  of  the  testator,  and  to  the  relations  of  his  wife, 
was  void  from  uncertainty. 

He  also  claimed  alternatively  that,  in  the  event  of  that  legacy  being  held  efi'ectual, 
he  should  be  ranked  for  an  equal  share  of  one-half  of  the  proceeds  of  the  furniture 
along  with  the  other  relations  of  the  testator. 

A  claim  was  also  lodged  for  Mrs.  Williamson,  Mrs.  DuncanV  executor,  and  David 
Gardiner.  They  claimed  to  be  ranked  preferably  to  any  legatees  of  the  said  Henry 
Amot,  other  than  those  in  right  of  special  legacies,  and  more  particularly  preferably 
to  Henry  Gardiner  as  claimant  for  the  annuity  claimed  by  him,  and  that  to  the  ex- 
tent of  one-half  of  the  foresaid  sum  of  £297,  3s.  6d.  sterling,  with  interest,  and  that 
in  the  following  proportions,  viz.  one-half  of  the  said  one-half  to  the  said  claimant 
Mrs.  Williamson,  and  the  other  half  thereof  to  the  said  claimant  John  Duncan,  as 
executor-nominate  of  his  mother,  the  said  Mrs.  Duncan.  Or  otherwise,  to  the  extent 
of  five-sixths  of  one-half  of  the  foresaid  sum,  with  interest  foresaid;  and  that  in 
the  following  proportions,  viz.  one-third  of  said  one-half  to  the  said  claimant  Mrs. 
Williamson ;  one-third  to  the  said  claimant  John  Duncan,  as  executor-nominate  of 
ha  said  mother,  the  said  Mrs.  Duncan,  and  one-half  of  the  remaining  one-third  to 
the  said  claimant  David  Gardiner  senior.  They  pleaded;— (1)  The  said  provision 
of  one-half  of  said  furniture  in  favour  of  the  testator's  relations,  imports  a  provision 
in  favour  of  his  next-of-kin ;  or  otherwise,  of  those  persons  who  would  have  been  his 
heirs  in  mobilibus  if  he  had  died  intestate.  (2)  The  claimants  Mrs.  Williamson  and 
John  Duncan  being  the  persons,  or  in  right  of  the  persons,  who  were  the  testator's 
oext-of-kin  at  the  date  of  his  death,  are  entitled  to  one-half  of  the  said  furniture. 
(3)  Or  otherwise,  the  whole  of  the  present  claimants,  being  the  persons,  or  in  right  of 
the  p^sons,  who  would  have  been  heirs  in  m^Uibtts  of  the  testator,  to  the  extent 
of  five-sixthis  of  his  moveable  estate,  if  he  had  died  intestate,  are  entitled  to  five-sixths 
of  the  said  half  of  the  said  furniture. 

Olaims  were  also  lodged  by  Mrs.  Arnot's  relations,  but  it  was  stated  at  the  bar 
that  they  had  agreed  to  accept  the  decision  between  Mrs.  Williamson  and  Henry 
Gardiner  as  conclusive. 

[68]  The  Lord  Ordinary,  on  17th  March  1865,  pronounced  this  interlocutor: — 
*  Finds,  1st,  that  the  special  bequest  of  household  furniture  contained  in  the  codicil 
U  10th  May  1853,  executed  by  the  deceased  Henry  Amot,  is  not  void  from  uncertainty, 
hot  is  valid  as  a  special  bequest  in  favour  of  the  testator's  relatives,  as  respects  the 
QD6-faalf  thereof  thereby  directed  to  be  divided  among  the  said  relatives,  without  limita- 
tion to  those  who  are  his  next-of-kin ;  2d,  that  the  claimant  Henry  Gardiner  is  entitled 
to  be  ranked  upon  the  fund  in  medio,  in  so  far  as  it  consists  of  the  said  furniture,  or 
vilue  thereof,  pari  passu  with  the  other  relatives  of  the  said  deceased,  in  terms  of  the 
aeoond  head  of  the  cudm  on  his  behalf ;  but,  3dly,  that  the  said  claimant  is  not  entitled 
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to  be  ranked  on  the  fund  in  medio  in  so  far  as  the  [same  consists  of  the  said  house- 
hold furniture,  or  value  thereof,  as  aforesaid,  in  competition  with  the  othei  relatives 
of  the  deceased,  in  so  far  as  his  claim  is  rested  on  the  bequest  of  the  annuity  of  £25, 
as  claimed  by  him :  And  with  reference  to  these  findings,  appoints  the  case  to  be 
enrolled,  that  parties  mav  be  heard  on  the  application  of  the  same." 

.  Henry  Gardiner  redaimed,  and  argued; — It  has  been  held  that  when  a  legacy 
is  given  to  a  class  of  persons,  with  a  power  of  selection  to  the  executor  or  other  person 
named,  the  bequest  is  valid.  *  But  there  was  no  power  of  selection  given  to  the  trustees 
in  the  present  case,  and  even  if  there  had  been,  the  legacy  would  still  be  ineffectual 
in  consequence  of  the  trustees  not  having  accepted.  Here  the  trustees  never  accepted, 
and  the  Court  would  not  exercise  the  power  conferred  on  the  trustees.!  Relations 
cannot  be  held  to  be  Umited  to  next-of-kin  or  heirs  in  mobilibus  ab  iniestaio ;  the  very 
bequest  displaces  that  presumption.  If  that  contention  is  right,  the  word  must  be 
taken  in  its  ordinary  wide  signification  of  every  one  who  can  trace  relationship  to 
the  testator ;  and  in  this  view  of  it,  the  bequest  is  so  vague  that  it  cannot  receive  effect. 

Argued  for  Mrs.  WilUamson ; — The  bequest  was  intended  to  take  effect,  and  the 
only  question  is,  who  are  the  persons  to  t^ko.  The  heirs  in  mobilibus  are  the  persons 
who  come  nearest  satisfjdng  the  term  **  relations,"  and  to  carry  the  meaning  of  the 
word  further  might  defeat  the  legacy.  The  one-liaJf  of  the  furniture  is  to  go  to  the 
wife's  "  relations,  and  it  is  fair  to  infer  that  the  word  "  relations  "  was  used  to  denote 
the  heirs  in  mobilibtis  of  the  wife,  who  but  for  the  bequest  would  take  nothing. 

The  opinion  of  the  Court  was  delivered  by 

Lord  Benholme. — By  this  reclaiming  note  a  certain  point  decided  by  Lord  Jervis- 
woode  is  brought  under  the  consideration  of  the  Court,  in  a  process  of  miiltiplepoinding 
raised  by  Mr.  Wilson,  a  chartered  accountant,  appointed  a  judicial  factor  on  the  estate 
of  the  deceased  Henry  Arnot.  The  testator  had  by  his  settlements  appointed  certain 
trustees  and  executors,  who  have  declined,  and  in  consequence  Mr.  Wilson  was  ap- 
pointed to  execute  the  settlements.  He  has  raised  this  multiplepoinding,  there  being 
considerable  involvements  and  ambiguities  in  the  settlements  of  Mr.  Arnot.  These 
settlements,  consisting  of  a  trust-deed  and  a  variety  of  codicils,  open  up  a  large  field 
for  discussion,  but  I  am  glad  to  say  that  our  consideration  at  present  is  limited  to  a 
narrow  point. 

Henry  Gardiner,  the  reclaimer,  has  two  interests  under  Mr.  Arnot's  settlements. 
In  the  first  place,  he  has  right  to  an  annuity  of  £25  ;  and  secondly,  he  has  an  interest 
under  one  of  the  codicils,  by  which  the  testator  provided  that  on  the  death  of  his  wife 
Aiitoinette  Aitken,  in  case  she  should  survive  him,  and  not  enter  into  a  second  marriage, 
his  whole  household  furniture  sjiould  be  divided,  "  one-half  among  my  relations,  and 
the  other  half  among  the  relations  of  the  said  Antoinette  Aitken."  The  pleas  stated 
by  Henry  Gardiner  in  reference  to  these  two  interests  arise  from  the  circumstances 
that  the  annuity  will  not  be  fully  provided  for,  if  the  bequest  of  [69]  furniture  shall 
be  held  valid  and  effectual ;  consequently  he  has  an  interest  in  making  the  first  plea 
(which  has  been  negatived  by  the  Lord  Ordinary),  viz.  that  this  legacy  is  void  for 
uncertainty.  That  plea  really  involves  the  main  question  which  we  have  now  to 
deal  with.  I  am  not  aware  that  any  case  has  been  decided  in  which  expressions  exactly 
similar  occurred.  I  may  observe,  that  even  in  those  cases  where  there  were  similar 
but  more  distinct  expressions  (such  as  "  nearest  relations  "),  the  Court  has  not  looked 
exclusively  to  these  expressions,  but  also  to  the  whole  settlement,  to  see  whether,  in 
construing  them,  any  light  was  to  be  had  from  its  other  provisions.  It  is  not  suggested 
here  that  there  is  anything  in  the  rest  of  this  settlement  which  will  assist  us  in  con- 
struing the  words  of  this  bequest ;  we  have  therefore  to  take  them  as  they  occur 
in  the  clause  itself.  The  argument  in  favour  of  a  very  wide  construction  of  the  word 
"  relations  "  founded  upon  the  suggestion  that  had  the  testator  intended  the  furniture 
to  go  to  a  limited  class  (the  heirs  ah  intestato),  he  w^ould  have  left  it  to  the  disposition 
of  the  law,  cannot  be  supported.  The  object  of  the  legacy  I  take  to  be,  that  the  testator 
intended  the  furniture  not  to  go  by  the  disposition  of  the  law,  but  to  be  divided  between 
the  relatives  on  both  sides  of  the  house,  one-half  among  the  widow's  relatives,  and 
the  other  half  among  his  own  relatives.    Suppose  the  widow  had  entered  into  a  second 


*  Crichton  v.  Grierson,  3  W.  &  S.  329,  343 ;  Brown's  Trustees,  M.  3218. 
t  M*Cormack  v,  Barbour,  Jan.  25,  1861,  23  D.  398 ;   Campbell,  M.  674 ;  Dick 
V.  Fergusson,  M.  7446  and  16,206. 
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marriage,  I  apprehend  the  result  would  have  been  that  thejhalf  of  the  furniture  which 
would  otherwise  have  gone  to  her  relations,  would  have  been  forfeited,  and  thus  have 
lapsed  in  favour  of  the  same  persons  who  took,  per  expressum,  the  other  half. 

The  Lord  Ordinary  has  found  that  the  legacy  is  not  void  for  uncertainty.  I  rather 
think  that  the  tendency  of  our  recent  law  is  to  strive  after  a  more  limited  (and  therefore 
an  effective)  construction  of  such  a  clause,  rather  than  one  which  would  void  the 
bequest.  I  think  that  is  the  more  reasonable  view.  Independentlv,  however,  of 
that  tendency,  I  think  the  natural  interpretation  of  this  expression  is,  that  the  testator 
intended  the  furniture  to  go  to  the  parties  who  were  the  heirs  ab  intestato  on  both 
sides  of  the  house.  That  being,  as  I  oelieve,  the  opinion  of  all  your  Lordships,  I  pro- 
pose that,  while  we  recall  the  Lord  Ordinary's  interlocutor,  and,  to  a  ceitain  extent, 
vary  the  findings,  we  should  substantially  adhere  to  the  judgment  pronounced  by 
him. 

This  interlocutor  was  pronounced :— "  Eecal  the  second  finding  of  the  said  inter- 
locutor, and,  in  place  thereof,  find  that  the  said  claimant  is  entitled  to  be  ranked  on 
that  portion  of  the  fimd  in  medio  which  represents  the  value  of  one-half  of  the  furni- 
ture that  belonged  to  the  testator  at  the  time  of  his  death,  along  with  the  other  heirs 
in  mobilihus  of  the  testator,  in  the  same  proportion  in  which  he  would  be  entitled 
to  be  ranked  under  the  provisions  of  the  Moveable  Succession  Act :  Quoad  ultra  adhere 
to  the  interlocutor  reclaimed  against :  Find  the  reclaimer  liable  in  expenses  since 
the  date  of  the  interlocutor  reclaimed  against,  and  remit,"  &c. 

David  Currob,  S.S.C— G.  K.  Livingston,  S.S.C.— Agents. 


No.  13.  IV.  Macpherson,  69.     18  Nov.  1865.     1st  Div.— C. 

John  Baird  and  Anoitier,  VeiiiionerB.— Patten —Thorns. 
Thk  Provost,  Magistrates,  and  Town-Council  of  Dundee,  Respondente. 

—Gordon— Fraser. 

Tmsi—Burgh^Corporation— Charitable  Funds— Title  to  Sue.— The  magistrates  of 
a  burgh  had  been  in  use  to  lend  charitable  trust-funds,  of  wliich  they  were  trustees, 
to  themselves,  as  a  corporation,  or  as  trustees  of  other  institutions.  On  the  ground 
that  this  was  illegal,  two  burgesses  applied  for  sequestration  of  these  funds,  and  the 
appointment  of  a  judicial  factor.  Tne  Court  sustained  the  title  of  the  petitioners, 
and  though  subsequently,  when  the  funds  were  deposited  in  the  Royal  Bank,  the 
Court,  of  consent  of  the  petitioners,  found  it  unnecessary  to  pronounce  on  the  subiect- 
matter  of  the  petition,  they  found  the  magistrates  liable  in  the  expenses  of  the  applica- 
don. 

Tliis  was  a  petition  by  John  Baird  and  Another,  burgesses  of  Dundee,  praying  for 
the  sequestration  of  certain  charitable  trust-funds  held  by  the  [70]  Magistrates  and 
Council  of  Dundee,  as  trustees,  and  for  the  appointment  of  a  judicial  factor. 

The  petitioners  averred  that  the  Magistrates  of  Dundee,  being  unable  to  meet  the 
corporate  obligations,  resolved  to  apply  the  trust-funds  in  question  to  payment  of  these 
obligations,  and  that  they  had  done  so  by  granting  in  favour  of  themselves,  as  trustees 
of  each  of  the  mortifications,  a  bond  by  the  town,  as  a  corporation,  for  the  capital  sums 
of  four  mortifications,  viz.  Clark's,  Ilallyburton's,  Guild's,  and  Gibson's,  which  amounted 
in  all  to  £2254,  158.  6d. 

The  purposes  of  these  trusts  were,  (1)  Educating  sons  of  poor  burgesses ;  (2)  Sup- 
porting respectable  unmarried  females;  (3)  Educating  bursars  at  St.  Andrews; 
(4)  An  annual  sermon  against  cruelty  to  animals. 

The  petitioners  further  averred  that,  besides  being  illegal,  as  a  loan  by  trustees  to 
themselves,  the  security  granted  was  almost  worthless,  as  the  finances  of  the  town 
vere  inadequate  to  meet  the  town's  obligations. 

In  their  answers  the  Magistrates  stated  that,  "  like  every  other  town-council  in 
Sootknd,  they  hold  small  sums  in  trust  for  charitable  or  educational  purposes.    The 
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truBters  handed  their  money  over  to  the  respondents,  trusting  to  the  security  afforded 
by  the  corporate  property,  or  to  the  respectable  character  of  the  trustees  in  whose  hands 
were  placed  the  mortified  funds,  and  giving  to  the  respondents  and  their  predecessors 
large  discretionary  powers  of  selection  and  election,  and  as  to  the  mode  of  education 
and  maintenance  of  the  objects  of  the  testators'  bounty.  Although  the  burgh  of  Dundee 
were  utterly  bankrupt  as  regards  its  corporate  property,  that  is  no  reason  whatever 
for  taking  from  the  gentlemen  composing  the  magistracy  and  Town-Council  of  Dundee 
the  administration  of  the  trusts  that  had  been  settled  upon  them.  But  the  respondents 
deny  the  allegation  that  the  burgh  is  unable  to  meet  its  obligations  ;  and  there  is  pro- 
duced a  detailed  statement,  signed  by  the  Town-Clerk  of  Dundee,  which  shews  that  the 
burgh  has  at  the  present  time  a  surplus  revenue  of  £800." 

They  further  stated  that  the  capital  of  Hallyburton's  mortification  had  been  lent, 
not  to  themselves  as  a  corporation,  but  to  the  Hospital  of  Dundee,  upon  bond  granted 
by  the  respondents,  as  managers  of  that  hospital.  The  whole  of  the  moneys  arising 
from  the  other  three  mortifications  are  at  present  standing  upon  a  separate  account  kept 
in  the  Royal  Bank  at  Dundee.  "  These  sums  have  not  b^n  appropriated  by  the  respon- 
dents. They  remain  available  for  the  respective  trusts  constituted  by  the  testators. 
The  respondents,  as  the  trustees,  do  not  admit  that  they  are  bound  in  any  way  to  invest 
these  trust-funds  upon  heritable  security,  or  railway  debentures,  or  preference  shares. 
The  trusters  never  intended  this.  They  gave  no  directions  whatever  as  to  investment. 
They  entrusted  their  money  to  the  Magistrates  and  Town-Council  of  the  burgh  of 
Dundee,  leaving  them  ample  liberty  as  to  investment.  Almost  every  town-council  in 
Scotland  is  made  trustee  with  reference  to  such  matters,  and  yet  this  is  the  first  time 
when  an  attempt  has  been  made  to  enforce,  as  against  the  burgh,  an  investment  of 
the  trust-funds  upon  such  securities." 

The  petitioners  argued  that  corporations  holding  trust-funds  were  in  the  same 
position,  and  subject  to  the  same  rules,  as  private  trustees.  * 

[71]  The  respondents  objected  to  the  title  of  the  petitioners,  and  on  the  merits 
contended  that  the  principles  which  regulated  private  trustees  in  their  actings  were 
inapplicable  to  them. 

The  Court,  on  5th  July  1865,  pronounced  this  interlocutor  : — "  Having  considered 
the  ptition,  and  the  answers  thereto,  and  whole  process,  and  heard  counsel  for  the 
parties,  and  the  petitioners  having  stated  at  the  bar,  that  if  the  funds  referred  to  in 
the  petition  shall  be  properly  invested,  they  do  not  insist  on  depriving  the  respondents 
of  the  management, — ^Appoint  the  respondents,  within  ten  days,  to  print,  lx)x,  and 
give  in  a  minute,  stating  now  they  propose  to  invest  the  funds,  otherwise  than  in  loan 
to  themselves  or  to  the  Hospital  of  Dundee." 

The  respondents  lodged  a  minute,  in  which  they  stated  that  on  12th  July  the  Council 
had  recalled  the  resolution,  which  was  adopted  on  12th  and  15th  May  last,  for  the 
transfer  from  the  bank  accounts  for  mortifications,  to  the  town's  ordinary  accounts, 
of  the  several  sums  forming  the  stock  of  the  several  mortifications  and  endowments 
which  are  mentioned  in  the  resolutions,  and  for  the  granting  of  bonds  by  the  town 
for  the  sums  so  to  be  transferred  ;  and  that  the  bonds  which  were  executed,  but  not 
delivered,  be  cancelled.  It  had  been  further  resolved  that  the  town  chamberlain,  at 
the  sight  of  the  finance  committee,  be  instructed  to  cause  the  several  sums  forming 
the  stock  of  the  several  mortifications  and  endowments  above  referred  to,  and  resting 
on  the  deposit-account  in  the  Royal  Bank  for  mortifications,  be  deposited'  in  the  Royal 
Bank  on  deposit-receipts  in  favour  of  the  Magistrates  and  Council  as  for  the  several 
mortifications  and  endowments,  describing  them  respectively  in  the  receipt,  each  for 
its  own  special  stock.  And  lastly,  it  had  been  resolved  that  the  sum  belonging  to  the 
Hallyburton  Institute,  lent  to  the  Hospital  Fund,  be  called  up,  and  when  received, 
deposited  on  a  special  deposit-receipt  by  the  Royal  Bank  in  favour  of  the  Council,  as 
for  the  Hallyburton  Institute. 

When  the  case  was  called  on  18th  July,  the  Court,  of  consent  of  the  petitioners, 

*  Attor.-Gen.  v.  Governors  of  Foundling  Hospital,  January  24,  1793,  2  Vesey, 
42  ;  Attor.-Gen.  v.  Earl  of  Clarendon,  August  17,  1810,  17  Vesey,  491  ;  Bennet  on 
Receivers,  p.  27  ;  Perston  v.  Perston's  Trustees,  Jan.  9, 1863,  antSy  vol.  i.  245  ;  Fleming 
17.  Craig,  May  30,  1863,  ante,  vol.  i.  850 ;  Thomson  v.  Dalrymple,  Jan.  11,  1865,  ante, 
vol.  iii.  336  ;  Presbytery  v.  Town  of  Dundee,  March  8, 1858,  20  D.  849,— afi.  July  24, 
1861,  4  Macq.  238,  and  Feb.  28,  1863,  anU,  vol.  i.  473. 
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BQperaeded  consideration  until  after  Martinmas,  as  it  was  only  then  that  it  was  proposed 
that  the  moneys  of  Hallyburton's  bequest  should  be  repaid  and  deposited. 

The  case  was  thereafter  put  out  for  18th  November,  by  which  time  the  Town-Gouncil 
had  implemented  their  undertaking  as  to  the  moneys  of  the  Hallyburton  bequest. 
The  Court  accordingly  resumed  consideration  of  the  case,  and  heard  counsel  on  the 
petitioners'  motion  to  find  it  unnecessary  to  proceed  any  further  with  the  petition, 
and  to  find  them  entitled  to  expenses  ;  and  thereafter  pronounced  this  interlocutor  : — 

'  Having  resumed  consideration  of  the  petition  for  John  Baird  and  Another,  with 
the  answers  thereto  for  the  Provost,  Magistrates,  and  Town-Council  of  the  burgh  of 
Dundee,  Nos.  1  and  7  of  process,  with  the  minute  for  the  Provost,  Magistrates,  and 
Town-Council,  No.  21  of  process,  and  having  heard  counsel  for  the  parties, — ^in  respect 
it  is  admitted  at  the  bar  that  the  funds  which  fortn  the  subject  of  the  proceedings  have 
been  now  deposited  in  the  Royal  Bank  of  Scotland, — Find,  of  consent  of  the  petitioners 
given  at  the  bar,  that  it  is  now  unnecessary  to  pronounce  on  the  petition,  except  as  to 
expenses ;  and  in  regard  to  the  matter  of  expenses,  find  the  respondents,  the  said 
Provost,  Magistrates,  and  Town-Council  of  the  burgh  of  Dundee,  liable  to  the  petitioners 
in  the  expenses  of  process  :  Allow  an  account,"  &c. 

LnmsAY  &  Patkrson,  W.S.~Maclachlan,  Ivory,  &  Rodger,  W.S.-— Agents. 


No.  14.  IV.  Macpherson,  72.    22  Nov.  1865.    Ist  Div.    Bill-Chamber.— 

Lord  Mure,  M. 

Arthur  Jackson,  Complainer.— Eraser— Orp/ioo^. 
EuzABETH  Smkllie,  Respondent. —/SA^nd. 

MedUatio  fugcB. — Held  that  it  is  not  necessary,  in  a  petition  for  warrant  to  incarcerate 
a  debtor  in  meditcUione  fugtB,  to  aver  that  his  object  in  meditating  flight  is  to  defeat 
the  claim. 

In  a  petition  to  the  Sheri£E  of  Lanarkshire,  Elizabeth  Smellie  stated,  "  that  on  9th 
July  1862  she  was  delivered  of  a  female  illegitimate  child,  of  which  Arthur  Jackson 
is  the  father.  That  Jackson  refuses  to  pay  to  the  petitioner  her  inlying  expenses,  and 
the  aliment  of  the  said  child.  That  the  petitioner  intends  immemately  to  raise  an 
action  in  your  Lordship's  Court  against  the  said  Arthur  Jackson,  for  payment  and 
rHJovery  of  £1, 10s.,"  &c.  "  That  the  petitioner  has  been  credibly  informed,  and  in  her 
conscience  believes,  that  the  said  Arthur  Jackson  is  presently  in  meditatione  fugoB, 
and  about  to  leave  Scotland  without  paying  the  inlying  expenses,  and  the  aliment 
already  due,  and  without  making  any  provision  for  the  future  aliment  of  the  said 
chikl,  whereby  she  will  be  defeatai  or  disappointed  of  her  claim  for  such  inlying  ex- 
penses and  aliment,  and  consequents."  The  petition  prayed  the  Sheriff  to  grant 
warrant  to  apprehend  Jackson,  and  bring  him  oefore  the  Court  for  examination,  and 
thereafter  to  commit  him  to  prison,  therein  to  be  detained  until  he  should  find  caution 
de  judicio  sisti  in  an  action  for  pa3naient  of  said  inljang  expenses  and  aliment  which 
might  be  raised  against  him  by  the  petitioner  within  six  months.  The  petitioner's 
declaration  on  oath  was  to  the  same  effect  as  her  statement.  Proof  was  led,  and  the 
Sheri£E-aub6titute  (Veitch)  granted  warrant  as  craved. 

Jackson  then  brought  a  suspension  and  liberation,  and  pleaded,  inter  alia ; — 
There  being  no  allegation  in  the  foresaid  petition  that  the  complainer  intended  to 
i^ve  Scotland  in  oider  to  evade  payment,  or  that  the  complainer  was  not  possessed 
of  any  funds  in  this  country,  the  petition  is  irrelevant,  and  the  whole  proceedings 
thereupon  ought  to  be  suspended,  and  the  complainer  immediately  liberated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — *"  Refuses  the  note  : 
Finds  the  complainer  uable  in  expenses,  of  which  appoints  an  accoimt  to  be  given  in ; 
and  remits,'  &c. 

Jackson  reclaimed,  and  argued ; — It  is  not  stated  in  the  petition  that  the  reclaimer 
intended  to  leave  Scotland  for  the  purpose  of  avoiding  the  claim,  and  this  was  necessary 
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to  the  relevancy  of  the  petition,*  and  was  the  form  used  in  Scudamore,t  Anderson 
V.  Smith,!  and  Davis  v,  I)uncan.§ 

Lord  President. — ^Two  questions  are  raised  here — 1.  Whether  the  application 
for  the  pursuer  is  supportea  by  a  relevant  statement  1  and  2.  Whether,  assuming 
that,  the  proof  is  sufficient  1  It  is  objected  by  the  complainer  that  it  is  not  set  forth 
in  the  petition  that  he  intended  to  leave  the  country  for  the  puroose  of  avoiding  pay- 
ment of  this  claim.  In  her  petition,  the  respondent  states  that  Jackson  is  in  meditor 
tione  fugoBf  and  that  she  will  be  defeated  in  her  means  of  recovering  payment  if  he 
leaves  the  country ;  and  I  think  it  is  now  established  by  authority,  and  acted  on  in 
practice,  that  it  is  not  necessary  to  set  forth  in  the  application  the  purpose  of  the  debtor 
in  meditating  flight,  and  that  objection  is  therefore  not  well  founded.  His  Lordship 
then  adverted  to  the  evidence,  and  concluded  by  expressing  his  opinion  that  the  Lord 
Ordinary's  interlocutor  should  be  adhered  to. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor  : — *"  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note :  Find 
additional  expenses  due,"  &c. 
r  Jardine,  Stodart,  &  Frasers,  W.S.— Alexander  Morrison,  S.S.C.— Agents. 


No.  15.  IV.  Macpherson,  73.     24  Nov.  1865.    2d  Div.— Lord  Kinloch,  I. 

Jamt:s  Macbride  (Judicial  Factor  on  Munn's  Estate),  Pursuer.  — 

Pattison —Watson, 

Clark,  Grierson,  and  Company,  and  Others,  Defenders.— 

Sol.-Gen.  Young— Clark, 

Cautioner — Relief — Partnership — Obligation. — A  cautionary  obligation  in  a  cash 
credit  bond  was  undertaken  by  "J.  G.,  J.  M.,  and  C.  G.  and  Co.  as  a  company,  and 
R.  B.  C.  and  W.  G.,  the  individual  partners  of  that  company,  as  such  partners  and  as 
individuals."  In  a  question  of  relief  among  the  cautioners,  held  that  the  obligations 
of  R.  B.  G.  and  W.  G.  as  individuals  were  superadded  to  the  obligation  of  the  company 
of  which  they  were  partners,  and  that  there  were  therefore  five  cautioners. 

In  1861,  William  Anderson,  Son,  and  Clark,  manufacturers  in  St.  Vincent  Street, 
Glasgow,  obtained  from  the  Union  Bank  of  Scotland  a  cash  credit  upon  a  current 
account,  to  the  amount  of  £3000,  upon  their  granting  a  bond  therefor,  along  with 
certain  co-obligants,  as  after  mentioned.  The  bond,  which  was  dated  2  2d  February 
1861,  bore — "  We,  William  Anderson,  Son,  and  Clark,  ...  as  a  company,  and 
William  Anderson,  John  Anderson,  and  Francis  Clark,  .  .  .  the  individual 
partners  of  that  company,  as  such  partners  and  as  individuals,  and  James  Gemmell, 
James  Munn,  and  Clark,  Grierson,  and  Company,  as  a  company,  and  Robert  Bland 
Clark  and  William  Grierson,  .  .  .  the  individual  partners  of  that  company,  as 
such  partners  and  as  individuals — Considering,"  &c.  :  **  Therefore  we,  the  said  William 
Anderson,  Son,  and  Clark,  as  a  company,  and  we,  the  said  William  Anderson,  John. 
Anderson,  and  Francis  Clark,  as  partners  foresaid  and  as  individuals,  and  we,  the 
said  James  Gemmell,  James  Munn,  and  Clark,  Grierson,  and  Company,  as  a  company, 
and  we,  the  said  Robert  Bland  Clark  and  William  Grierson,  as  partners  foresaid  and 
as  individuals,  do  hereby  bind  and  oblige  ourselves,  as  full  debtors  and  co-obligants, 
and  our  respective  heirs,  executors,  and  representatives  whomsoever,  all  conjunctly 
and  severally,  to  content  and  pay  to,"  &c.  The  bond  contained  the  following  clause  : — 
"  And  it  is  hereby  declared  to  be  the  true  meaning  and  intention  hereof,  that  this 
bond  and  obligation  shall  continue  binding  and  effectual  on  us,  the  said  company 

*  Ersk.  1,  2,  21 ;  Barclay's  Notes,  "  Process  of  Med.  Fugse,"  sects.  98,  99  ;  2  Bell's 
Com.  560 ;  Barclay's  Digest,  voce  Med.  Fugae,  570. 
J  M.  8559.  X  26th  Nov.  1814,  F.  C.  §  9th  Feb.  1861,  23  D.  532. 
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of  William  Anderson,  Son,  and  Clark,  and  us,  the  whole  parties  hereto,  and  our  re- 
spective heirs,  executors,  and  representatives  whomsoever,  notwithstanding  of  any 
change  in  the  name  or  designation  of  the  said  bank,  or  in  the  partners  or  management 
thereof,  and  also  notwithstanding  any  change  in  the  partners  composing  the  said 
company  of  William  Anderson,  Son,  and  Clark."  The  bond  bore  inter  alia  the  signa- 
tures of  Clark,  Grierson,  and  Company,  and  of  Robert  Bland  Clark  and  William 
Grierson. 

Munn,  one  of  the  obligants  in  the  bond,  died  on  14th  September  1861,  leaving  a 
trus^deed ;  but  none  of  the  trustees  having  accepted,  James  Macbride,  writer  in 
Glasgow,  was  appointed  judicial  factor  on  his  estate. 

Anderson,  Son,  and  Clark  were  sequestrated  on  21st  April  1862,  and  a  large  debt 
remained  due  to  the  bank  upon  the  cash  account. 

On  16th  December  1862,  Macbride  made  a  payment  of  £500  to  the  bank  in  respect 
of  Munn*s  obligation,  and  not  being  able  to  settle  with  Clark,  Grierson,  and  Company, 
and  R.  B.  Clark  and  William  Grierson,  as  to  the  shares  payable  by  them  to  him  in 
relief,  raised  this  action  in  September  1864  against  them  (Mr.  Gemmell,  who  was 
stated  to  have  paid  his  share  of  the  debt,  being  called  for  his  interest),  in  which  he 
concluded  that  the  defenders  should  be  decerned  to  free  and  relieve  the  pursuer  of  and 
from  the  whole  shares  effeiring  to  or  falling  to  be  paid  by  the  defenders,  severally 
and  respectively,  of  the  sums  which,  after  deducting  the  payments  made  by  or  re- 
ceived from  the  principal  debtors  and  their  estates,  remained  due  to  the  bank ;  and 
for  that  purpose  (1)  to  make  pajnnent  to  the  pursuer  of  £31,  [74]  15s.  3d.,  and  (2)  to 
make  payment  to  the  bank  of  £591,  15s.  3d.,  and  report  a  discharge  thereof  and  of 
the  bond,  or  to  make  pa3mient  thereof  to  the  pursuer,  in  order  that  he  might  operate 
his  relief  in  the  premises, — the  said  sums  being  concluded  for  on  the  footing  that  the 
firm  of  Clark,  Grierson,  and  Company,  and  the  individuals  Robert  B.  Clark  and 
William  Grierson,  were  three  cautioners,  each  liable  for  a  fifth  share  of  the  debt  along 
with  the  pursuer  and  Mr.  Gemmell. 

The  pursuer  pleaded ; — (1)  According  to  the  sound  legal  construction  of  the  said 
bond,  and  the  obligations  thence  arising  among  ^the  pursuer  and  defenders  inter  se, 
there  are  five  separate  cautionary  obligants,  and  the  sum  necessary  to  implement 
the  obligation  in  the  bond  to  the  creditor  therein  falls  to  be  contributed  by  the  pursuer 
and  the  defenders  in  five  equal  shares. 

The  defenders  pleaded; — (1)  Upon  a  sound  construction  of  the  obligation  con- 
tained in  the  cash-credit  bond,  there  are  only  three  parties  liable  as  cautioners  under 
its  provisions,  of  whom  the  defenders  Clark,  Grierson,  and  Company,  and  Mr.  Clark 
and  Mr.  Grierson,  the  partners  of  that  company,  are  one  party,  and  the  now  deceased 
Mr.  Munn  and  Mr.  James  Gemmell  are  the  two  other  parties,  and  each  of  them  is 
liable  in  a  question  inUr  se  to  the  extent  of  one  third  part  of  the  sum  due  to  the  creditor 
mider  the  cash-credit  bond. 

The  Lord  Ordinary  pronounced  this  interlocutor : — *"  Finds  that,  according  to 
the  sound  legal  construction  of  the  bond  libelled,  the  obligation  of  Robert  Bland  Clark 
and  William  Grierson,  as  individuals,  was  superadded  therein  to  the  obligation  of 
Clark,  Grierson,  and  Company  as  a  company :  Finds  that  the  cautioners  in  the  said 
bond  being  five  in  number,  the  pursuer,  as  one  of  the  said  cautioners,  is  entitled  to 
relief,  in  so  far  as  he  has  paid,  or  may  be  obliged  to  pay,  more  than  the  one  fifth  part 
of  the  sum  due  under  the  same ;  and  appoints  the  cause  to  be  enrolled  in  order  to  the 
apfdication  of  these  findings."* 

*''NoTE — ^The  cash-credit  bond  libelled  was  granted  to  the  Union  Bank  for  a 
cash  credit  allowed  to  the  firm  of  William  Anderson,  Son,  and  Clark.  The  bond  de- 
scribes the  obligants  to  be  *  William  Anderson,  Son,  and  Clark,  manufacturers  in 
St.  Vincent  Street,  Glasgow,  as  a  company,  and  William  Anderson,  John  Anderson, 
and  Francis  Clark,  all  manufacturers  in  Glasgow,  the  individual  partners  of  that 
company,  as  such  partners,  and  as  individuals,  and  James  Gemmell,  tea  merchant 
in  Hutcheson  Street,  Glasgow ;  James  Munn,  calenderer,  in  Cochrane  Street,  there ; 
and  Clark,  Grierson,  and  Company,  wholesale  shirt  manufacturers,  Argyle  Street, 
Glasgow,  as  a  company,  and  Robert  Bland  Clark,  and  William  Grierson,  wholesale 
shirt  manufacturers  there,  the  individual  partners  of  that  company,  as  such  partners, 
and  as  individuals.'  The  obligation  is  granted  by  these  parties  *  as  full  debtors  and 
co-obligants,  and  our  respective  heirs,  executors,  and  representatives  whomsoever, 
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[75]  The  defenders  reclaimed,  and  argued ;— This  case  is  similar  to  that  of  Christie 
i;.  Beid.*  If  the  Lord  Ordinary  is  right,  the  same  rule  would  apply  to  the  principal 
debtors. 

all  conjunctly  and  severally.'  The  bond  is  signed  both  by  the  company  firms  and  by 
the  individuals  named. 

"The  question  now  arises,  whether  Robert  Bland  Clark  and  William  Grierson 
merely  signed  as  partners  of  Clark,  Grierson,  and  Company,  and  in  corroboration 
of  the  company  signature,  or  added  their  individual  obligations  to  that  of  the  company. 
In  the  first  case,  there  were  only  three  cautioners,  James  Gemmell,  James  Munn, 
and  Clark,  Grierson,  and  Company.  In  the  latter  case  there  were  five,  Clark  and 
Grierson  being  added  as  individual  obligants. 

"  The  difference  in  result  between  these  respective  cases  is  by  no  means  inconsider- 
able, and  this,  both  as  concerned  the  creditor  in  the  bond,  and  the  cautioners  for  the 
relief  inter  se.  If  only  the  company  was  an  obbgant,  the  bank  could  only  rank  on 
the  estates  of  the  individual  partners  after  exhausting  or  valuing  the  company  estates. 
If  the  partners  became  farther  bound  as  individuals,  the  bank  could  rank  directly 
on  their  estates  for  the  full  amount ;  in  other  words,  could  rank  at  once  on  the  company 
and  the  individual  partners  for  the  whole  debt.  In  the  one  case,  the  obligation  of 
the  cautioners  was  for  one-third,  in  the  other  for  the  one-fifth  each. 

[75]  "  I'k^  obligation  in  the  bond  is  by  '  Clark,  Grierson,  and  Company,  as  a  com- 
pany, and  the  said  Robert  Bland  Clark  and  William  Grierson,  as  partners  foresaid, 
and  as  individuals.'  The  Lord  Ordinary  cannot  read  these  words  *  as  individuals/ 
without  inferring  that  an  individual  responsibility,  superadded  to  that  of  the  company, 
was  undertaken.  The  words  cannot  be  satisfied  without  this  interpretation  being 
put  on  them.  If  no  superadded  obligation  was  intended,  the  bond  would  have  stopped 
at  the  words  *  as  partners  foresaid.*  The  added  words,  '  as  individuals,'  can  only  be 
explained  on  the  footing  of  an  additional,  and  this  an  individual,  responsibility.  It 
is  to  be  reasonably  held  that  this  was  the  object  of  the  bank,  to  whom  it  was  of  import^ 
ance  to  be  entitled  to  rank  on  both  company  and  partners  for  the  whole  amount  of 
the  debt,  and  not  to  be  obliged  to'  value  and  deduct  the  company  obligation  before 
ranking  on  the  individual  estates.  But  once  fix  that  towards  the  bank  there  were 
five,  not  three,  cautioners,  and  the  relief  of  these  inter  se  must  be  goverijed  by  the 
same  proportion.  It  would  require  some  very  special  expression  of  intention  to  make 
the  cautioners  five  towards  the  bank,  and  three  in  a  question  with  each  other.  The 
Lord  Ordinary  can  discern  none  such  in  the  bond. 

"  Such  is,  in  principle,  the  conclusion  of  the  Lord  Ordinary.  And  he  finds  nothing 
in  the  authorities  quoted  to  him  to  exclude  the  operation  of  the  principle. 

"  The  first  of  the  cases  mentioned  is  that  of  Melliss  t;.  The  Royal  Bank  of  Scotland, 
2  2d  June  1815.  In  that  case  a  cash-credit  bond  has  been  granted  on  behalf  of  Mathieson 
and  Company,  the  partners  of  which  company  were  Daniel  Mathieson  and  Andrew 
Melliss.  The  cautioners  were,  Alexander  Wight  and  Christopher  Armstrong.  The 
bond  declared  that,  *  We,  the  said  Mathieson  and  Company,  Daniel  Mathieson,  Andrew 
Melliss,  Alexander  Wight,  and  Christopher  Armstrong,  bind  and  oblige  ourselves; 
conjunctly  and  severally,  and  our  respective  heirs,  executors,  and  successors  whatso- 
ever.' The  bond  was  signed,  Mathieson  and  Company,  Daniel  Mathieson,  Andrew 
Melliss,  Christopher  Armstrong,  Alexander  Wight.  The  question  arose,  whether  a 
discharge  to  Mathieson  and  Company  was  a  discharge  to  Andrew  Melliss,  one  of  the 
partners  of  the  company,  as  an  individual.  The  Court  held  that  it  was  not.  One 
of  the  grounds  of  judgment  was,  that  the  discharge  to  the  company  was  not  regular. 
But  it  is  added, — *  A  majority  of  their  Lordships  were  also  of  opinion  that,  even  if  it 
had  been  regular,  it  would  not  have  availed  the  petitioner,  as  he  was  bound  to  the 
bank  as  an  individual,  by  having  subscribed  his  name  separately  from  the  signature 
of  the  company  firm.' 

"The  other  case  quoted  is  that  of  Christie  v.  Reid,  19th  January  1826,  4  S.  368. 
The  cash  credit  there  given  was  to  William  Douglas,  merchant  in  Leith;  and  he 
wrote  to  the  bank  saying,  I  would  propose  for  my  security  my  brother-in-law,  '  John. 
Reid,  Esq.,  and  Messrs.  William  Kerr  and  Robert  Kerr,  merchants  in  Leith.'    The 

♦Christie  v.  Reid,  19th  Jan.  1826,  4  S.  368,  narrate  in  the  Lord  Ordinary's 
note. 
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[76]  Argued  for  pursuer ; — ^A  partner  is  entitled  to  bind  himself  individually  along 
with  the  company  of  which  he  is  a  partner.  Clark  and  Grierson  have  both  done  that 
here,  and  there  are  therefore  five  cautioners.  In  Christie  r.  Eeid  there  was  no  specifica- 
tion of  the  character  of  liability,  which  is  distinctly  given  here. 

At  advising, — 

Lord  Justic&Glerk. — ^This  is  a  case  of  some  difficulty,  but  I  do  not  think  that 
it  depends  on  any  general  legal  principle,  but  rather  on  the  construction  of  the  particu- 
lar bond  with  which  we  have  to  deal. 

The  question  is,  whether  under  this  cash  credit  bond  there  are  five  cautioners  or 
three ;— in  other  words,  whether  to  the  cautionary  obligation  undertaken  by  Clark, 
Grierson,  and  Company  as  a  company,  and  by  Robert  Bland  Clark  and  William  Grier- 
son, as  partners  of  that  company,  there  is  superadded  a  prsonal  obligation  by  Robert 
Bland  Ciark  and  William  Grierson,  who  are  the  individual  partners  of  that  company. 

This  is  one  of  those  cases  in  which  we  cannot  help  suspecting  that  the  parties  may 
have  intended  something  different  from  what  they  have  said.  But,  however  much 
ve  may  suspect  this,  we  must  give  to  the  bond  what  the  Lord  Ordinary  calls  a  sound 
°  1^  construction " ;  and  if  according  to  that  construction  there  is  an  obligation 
laid  on  Clark  and  Grierson  as  individuals,  apart  from  their  obligation  as  partners  of 
the  company,  we  have  no  alternative  but  to  affirm  that  such  is  the  case,  because  words 
of  plain  significance  in  law  must  receive  effect,  whether  the  parties  intended  them 
to  receive  effect  or  not. 

The  way  in  which  I  look  at  this  case  is,  in  the  first  place,  to  consider  who  are  bound 
to  the  bank  I  think  that  according  to  the  true  construction  of  the  bond  there  are 
nine  persons  bound  to  the  bank.  In  the  first  place,  there  is  Anderson,  Son,  and  Clark 
«8  a  company ;  secondly,  there  are  William  Anderson,  John  Anderson,  and  Francis 
Clark,  not  merely  as  partners  of  that  company,  but  also  as  individuals.  That  is  the 
prima  fade  sound  construction  of  the  clause.  These  are  all  separately  boimd,  and  as 
they  are  bound  conjunctly  and  severally,  it  is  difficult  to  und!erstand  that  the  bank 
TOuld  not  be  entitled  to  charge  any  one  of  them  to  pay  the  whole  amoimt  under  the 
bond.    Nay,  if  you  take  into  consideration  another  part  of  the  bond — I  mean  the 

oUigants  were  declared  in  the  bond  to  be,  *  William  Douglas,  merchant  in  Leith ; 
John  Reid  of  Gogar  Bank ;  William  Kerr  and  Sons,  merchants,  Leith  ;  William  Kerr, 
laerchant  there  ;  and  Robert  Kerr,  merchant  there.*  The  bond  was  signed  by  all 
tbae  parties.  The  question  arose,  whether  the  individual  signatures  of  the  two  Messrs. 
Kerr  imported  an  additional  liability,  or  merely  a  confirmation  of  the  company  obliga- 
tkm  of  William  Kerr  and  Sons.  This  question  was  stirred  in  an  action  of  relief  by 
the  trustee  of  Kerr  and  Sons.  The  Court  found  that  the  parties  had  only  signed  in 
corroboration  of  the  company's  obligation ;  and  they  settled  the  relief  on  the  footing 
(rf  there  being  only  two  cautioners,  not  four. 

*  These  two  decisions  appear  to  be  contradictory  of  one  another ;  for  it  is  difficult 
to  distinguish  the  circumstances.  At  best  they  only  fix  this  principle,  that  where 
iaiiiidual  partners  sign  their  individual  names  in  addition  to  the  company  firm,  it 
rfl  be  a  question  of  construction  for  the  Court,  whether  this  was  done  in  mere  con- 
finnation  of  the  company  obligation,  or  by  way  of  giving  an  additional  obligant.  In 
both  these  cases  the  bond  contained  no  explanation  (at  least  no  [76]  direct  explanation) 
«i  the  subject.  There  was  in  either  case  little  else  than  the  mere  addition  of  the  in- 
fifidual  signature  to  that  of  the  company  firm.  But  the  present  case  is  distinguished 
bm  both,  by  the  circumstance  that  the  parties  expressly  undertook  the  obligation 
Miartners  and  as  individuals.'  This  appears  to  the  Lord  Ordinary  an  express 
ieelaration  of  the  meaning  and  extent  oS  the  liability.  He  cannot  account  for  the 
introduction  of  these  words,  except  by  the  supposition  that  they  were  inserted  for 
4e  very  purpose  of  avoiding  the  ambiguity  wliich  might  have  otherwise  arisen.  The 
tend  appears  as  if  purposely  framed  to  exclude  all  the  difficultv  which  the  state  of  the 
«athorities  might  have  produced.  They  supply  the  express  declaration,  the  want  of 
»inch  created  the  litigation,  and  gave  rise  to  the  seemingly  conflicting  decisions  in 
tile  reported  cases. 

"Whateyer  surmise,  therefore,  may  arise  in  regard  to  the  true  meaning  of  the 
pwties,  and  whatever  the  looseness  of  practice  as  to  tne  words  employed  in  such  instru- 
ments, the  Lord  Ordinary  cannot  put  on  this  bond  any  other  legal  construction  than 
that  which  he  thinks  the  words,  as  used  in  a  legal  deed,  exclusively  import." 

S.R.R.  MACPHERSON— VOL.  IV.  5 
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concluding  clause — ^we  see  that  the  liability  might  be  enforced  in  circumstances  which 
would  impose  considerable  personal  hardship  upon  these  parties ;  for  it  is  provided 
that  even  if  there  should  be  a  change  in  the  partners  composing  the  company  of  Ander- 
son, Son,  and  Clark,  all  the  parties  to  the  bond  are  to  remain  bound  as  before.  Now, 
if  these  gentlemen,  William  Anderson,  John  Anderson,  and  Francis  Clark,  ceased 
to  be  partners,  and  some  other  persons  came  in  their  place,  the  firm  would  be  liable  as 
before,  and  the  two  Andersons  and  Clark  would  also  be  liable  personally,  even  although 
they  had  ceased  to  be  partners. 

If  that  is  the  meaning  of  the  clause  of  obligation,  as  far  as  I  have  gone,  it  is  hopeless 
to  say  that  any  other  construction  can  be  put  on  the  obligation  of  the  other  company, 
as  in  a  question  with  the  bank,  for  I  go  no  farther  at  present ;  and  I  [77]  therefore 
hold  that  the  firm  of  Clark,  Grierson,  and  Company,  and  the  two  gentlemen  who 
compose  that  firm,  are  each  liable  to  the  bank  in  sdidum.  That  to  my  mind  is  the 
plain  and  inevitable  construction  of  the  bond  as  between  the  bank  and  the  several 
obligants. 

But  then  it  is  plain,  and  indeed  is  conceded,  that  the  party  for  whose  benefit  the 
bond  was  granted,  and  who  in  a  question  of  relief  is  the  principal  debtor,  is  the  firm 
of  Anderson,  Son,  and  Clark.  That  raises  a  different  question,  and  it  is  the  question 
decided  by  the  Lord  Ordinary.  It  was  argued  with  some  ingenuity  and  force  that 
if  there  are  five  cautioners,  because  of  the  words  of  individual  liability  in  the  case  of 
Clark  and  Grierson,  there  must  be  three  other  cautioners,  or  eight  in  all,  because  the 
partners  of  William  Anderson,  Son,  and  Clark  are  bound  in  exactly  the  same  words 
as  the  partners  of  Clark,  Grierson,  and  Company.  But  the  answer  to  that  objection 
is  plain  enough.  We  are  now  in  a  question  of  relief  among  co-obligants,  upon  the  foot- 
ing that  some  parties  are  principal  debtors  and  some  cautioners.  Now,  in  that  question 
I  apprehend  that  William  Anderson,  John  Anderson,  and  Francis  Clark  are  principal 
debtors,  and  not  cautioners,  in  respect  of  their  being  partners  of  the  company,  for 
whose  benefit  the  bond  was  granted,  and  that  as  such  they  are  bound  to  reUeve  all 
who  are  bound  as  cautioners  merely.  They  not  being  cautioners,  the  persons  who 
remain  are  these; — James  Gemmell,  James  Munn,  Clark,  Grierson,  and  Company, 
and  Robert  Bland  Clark  and  WilUam  Grierson  as  partners  and  as  individuals.  Now, 
here  I  apprehend  we  must  construe  the  obligation  just  as  in  a  question  with  the  bank. 
If  they  are  all  bound  to  the  bank  conjunctly  and  severally, — that  is,  each  in  soUdum^ — 
the  relief  must  be  regulated  by  the  same  principle.  WilHam  Grierson  must  have 
his  relief  not  only  against  Gemmell  and  Munn,  but  also  against  his  own  firm,  and 
his  partner  Clark ;  and  Clark  in  his  turn  must  have  an  equal  relief. 

Therefore,  on  that  ground,  I  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

LoRD  Cowan  concurred. 

Lord  Benholme. — There  can  be  no  doubt  that  this  is  a  nice  case.    I  agree  with 
your  Lordships,  that  whatever  we  may  suspect  to  have  been  the  meaning  and  in- 
tention of  the  parties,  we  must  decide  it  according  to  the  legal  effect  of  the  language 
they  have  employed.    In  the  view  I  take  of  the  case  I  am  not  much  aided  by  any  con- 
sideration of  the  words  with  which  the  bond  commences,  or  with  any  inquiry  as  to 
who  the  parties  are  who  are  the  principal  obligants.    We  need  not,  I  think,  inquire 
how  many  principal  obligants  there  are.    The  parties  are  agreed  as  to  the  words  of 
the  clause  which  designate  the  principal  obligants,  and  also  as  to  the  words  which 
designate  the  cautioners.     Our  only  duty  is  to  say  how  many  cautioners  there  are.      In 
the  same  way,  I  cannot  take  any  assistance  from  attempting  to  construe  that  other 
clause  by  which,  in  the  event  of  a  change  in  the  partnership  of  the  principal  debtors' 
company,  provision  is  made  for  this  obligation  being  continuea  against  the  new  partners. 
It  is  conceded  that  the  only  persons  entitled  to  the  character  of  cautioners  under  this 
bond  are  those  whose  names  follow  that  of  Francis  Clark,  and  the  single  question 
that  occurs  must  be  solved  according  to  the  legal  effect  of  the  concluding  words   of 
this  clause.     I  think  that  these  words  ascertain  that  there  are  here  five  cautioners. 
I  am  quite  clear  that  the  obligation  undertaken  by  Clark,  Grierson,  and  Company, 
and  by  Clark  and  Grierson  as  partners  of  that  company,  is  a  different  obKgation  from 
that  which  is  undertaken  by  each  of  these  persons  as  individuals.    I  think  your  Lord- 
ship has  very  distinctly  pointed  out  this  difference  by  shewing  how,  if  it  had  not  been 
for  this  individual  obligation,  the  bank's  right  of  ranking  upon  the  estates  of  Clart 
and  of  Grierson  would  have  been  materially  different.     Had  there  only  been  the  obliga- 
tion of  the  company,  and  of  the  individuals  as  partners  of  the  company,  the  baxik: 
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would  have  had  no  ri^ht  to  rank  on  the  individual  estates  without  first  deducting 
the  diyidend  that  had  oeen  drawn,  or  was  expected  to  be  drawn,  from  the  company 
estates ;  whereas  it  is  equally  clear  that  the  bank  under  this  clause  would  be  entitled 
to  rank  on  the  company  property  for  the  whole  debt,  and  at  the  same  time  on  the 
estates  of  the  individuals  for  the  whole  debt,  without  deduction  of  such  dividend.  This 
is  a  dear  diflFerence  in  the  legal  position  of  the  parties,  which  shews  that  in  this  case 
there  are  five  cautioners.  On  these  grounds  I  agree  in  the  conclusion  arrived  at  by 
jour  Lordships. 

[78]  LoRi>  Neaveb. — I  confess  I  have  almost  a  persuasion  that  the  parties  here 
intended  that  there  should  only  be  three  cautioners,  the  third  cautioner  being  the 
firm  of  Clark,  Grierson,  and  Company,  and  the  partners  of  the  firm,  the  expression 
used  meaning  that  the  firm — partners  and  individuals — should  stand  as  one  group. 
But  my  feeling  is  not  so  strong  as  to  induce  me  to  alter,  and  I  cannot,  therefore,  refuse 
to  concur. 

The  CorBT  adhered. 

A.  G.  R.  &  W.  Ellis,  W.S.— Jambs  Renton,  S.S.C— Agents. 

[Commented  upon  and  applied,  Hamilton  &  Co.  r.  Freeth,  1889,  16  R.  1022.] 
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William  Miller,  Pursuer. —Lord-Adv.  Moncreiff—Gifford, 
James  William  Hunter,  Defender.— SoZ.-Ge?i.  Yornig—Patton—A.  Blair. 

Exjienses — Process — New  Trial. — Verdicts  for  a  pursuer  were  returned  both  at  a 
first  trial,  and  also  at  a  new  trial  which  had  been  allowed  by  the  Court  on  the  ground 
that  the  damages  awarded  were  excessive.  Held  that  neither  party  was  entitled  to 
the  expenses  of  the  first  trial,  or  of  the  application  for  the  second,  on  the  grounds 
(1)  that  there  had  been  a  miscarriage  of  justice  at  the  first  trial,  for  which  both 
parties  were  to  blame ;  (2)  that  on  moving  for  a  new  trial  the  defender  had  relied 
on  two  grounds,  in  one  of  which  he  had  been  successful,  and  in  the  other  unsuccessful. 

See  ante,  vol.  iii.  p.  740. 

At  the  previous  trial  of  this  case  the  jury  returned  a  verdict  for  the  pursuer,  award- 
ing £1068,  exclusive  of  interest,  as  damages. 

The  defender  obtained  a  rule  on  two  grounds — (1)  that  upon  the  evidence,  and  the 
bv  applicable  to  the  evidence,  the  obtaining  of  the  interdict  was  not  wrongful  in  the 
w«  of  the  issue ;  and  (2)  that  the  damages  awarded  were  excessive. 

He  Court  granted  a  new  trial  on  the  ground  of  excessive  damages  only. 

At  the  new  trial  before  the  Lord  Justice-Clerk,  at  the  July  sittings  1865,  a  verdict 
^Mretumed  for  the  pursuer,  damages,  £656,  4s.  3d.,  inclusive  of  interest. 

The  pursuer  moved  the  Court  to  apply  the  verdict,  and  to  find  him  entitled  to 
thevhole  expenses  of  process.* 

The  defender  moved  that  the  pursuers  should  be  found  liable  in  the  expenses  of 
tie  first  trial,  and  of  the  application  for  the  new  trial,  t 

LoiU)  Justicb-Clerk. — The  Court  were  all  very  decidedly  of  opinion,  in  granting 
^new  trial,  that  there  had  been  a  great  miscarriage  of  justice  at  the  first,  but  certainly 
4«  fault  was  not  all  on  one  side. 

The  pursuer  was  much  to  blame  in  leading  the  evidence  he  did.  The  defender 
'M  also  to  blame ;  be  was  wrong  in  what  he  maintained  in  point  of  law ;  while  the 
.RDsuer  was  right  in  that,  and  took  an  exception,  which  we  thought  sound,  tt)  the 
faction  of  the  Judge.     On  the  other  hand,  the  ground  and  scheme  of  estimating 

*  Robertson  v.  Barclay,  per  Lord  Chief-Commissioner  Adam,  4  Murray  524 ; 
KBff'a  Trustees  f?.  Shield,  31st  January  1863,  1  Macph.  380. 

t  Snare  r.  Lord  Fife's  Trustees,  18th  June  1852,  14  D.  895 ;  Miller  v.  Geils,  16th 
FAniary  1848,  10  D.  715. 
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concluding  clause — we  see  that  the  liability  might  be  enforced  in  circumstances  which 
would  impose  considerable  personal  hardship  upon  these  parties ;  for  it  is  provided 
that  even  if  there  should  be  a  change  in  the  partners  composing  the  company  of  Ander- 
son, Son,  and  Clark,  all  the  parties  to  the  bond  are  to  remain  bound  as  before.  Now, 
if  these  gentlemen,  William  Anderson,  John  Anderson,  and  Francis  Clark,  ceased 
to  be  partners,  and  some  other  persons  came  in  their  place,  the  firm  would  be  liable  as 
before,  and  the  two  Andersons  and  Clark  would  also  be  liable  personally,  even  although 
they  had  ceased  to  be  partners. 

If  that  is  the  meaning  of  the  clause  of  obligation,  as  far  as  I  have  gone,  it  is  hopeless 
to  say  that  any  other  construction  can  be  put  on  the  obligation  of  the  other  company, 
as  in  a  question  with  the  bank,  for  I  go  no  farther  at  present ;  and  I  [77]  therefore 
hold  that  the  firm  of  Clark,  Grierson,  and  Company,  and  the  two  gentlemen  who 
compose  that  firm,  are  each  Uable  to  the  bank  in  sdidum.  That  to  my  mind  is  the 
plain  and  inevitable  construction  of  the  bond  as  between  the  bank  and  the  several 
obligants. 

But  then  it  is  plain,  and  indeed  is  conceded,  that  the  party  for  whose  benefit  the 
bond  was  granted,  and  who  in  a  question  of  relief  is  the  principal  debtor,  is  the  firm 
of  Anderson,  Son,  and  Clark.  That  raises  a  different  question,  and  it  is  the  question 
decided  by  the  Lord  Ordinary.  It  was  argued  with  some  ingenuity  and  force  that 
if  there  are  five  cautioners,  because  of  the  words  of  individual  UabiUty  in  the  case  of 
Clark  and  Grierson,  there  must  be  three  other  cautioners,  or  eight  in  all,  because  the 
partners  of  William  Anderson,  Son,  and  Clark  are  bound  in  exactly  the  same  words 
as  the  partners  of  Clark,  Grierson,  and  Company.  But  the  answer  to  that  objection 
is  plain  enough.  We  are  now  in  a  question  of  relief  among  co-obUgants,  upon  the  foot- 
ing that  some  parties  are  principal  debtors  and  some  cautioners.  Now,  in  that  question 
I  apprehend  that  William  Anderson,  John  Anderson,  and  Francis  Clark  are  principal 
debtors,  and  not  cautioners,  in  respect  of  their  being  partners  of  the  company,  for 
whose  benefit  the  bond  was  grantea,  and  that  as  such  they  are  bound  to  relieve  all 
who  are  bound  as  cautioners  merely.  They  not  being  cautioners,  the  persons  who 
remain  are  these; — James  Gemmell,  James  Munn,  Clark,  Grierson,  and  Company, 
and  Robert  Bland  Clark  and  WilUam  Grierson  as  partners  and  as  individuals.  Now, 
here  I  apprehend  we  must  construe  the  obligation  just  as  in  a  question  with  the  bank. 
If  they  are  all  bound  to  the  bank  conjunctly  and  severally, — that  is,  each  in  sdidum, — 
the  relief  must  be  regulated  by  the  same  principle.  WilKam  Grierson  must  have 
his  relief  not  only  against  Gemmell  and  Munn,  but  also  against  his  own  firm,  and 
his  partner  Clark  ;  and  Clark  in  his  turn  must  have  an  equal  relief. 

Therefore,  on  that  ground,  I  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Cowan  concurred. 

Lord  Benholme. — There  can  be  no  doubt  that  this  is  a  nice  case.    I  agree  with 
your  Lordships,  that  whatever  we  may  suspect  to  have  been  the  meaning  and  in- 
tention of  the  parties,  we  must  decide  it  according  to  the  legal  effect  of  the  language 
they  have  employed.     In  the  view  I  take  of  the  case  I  am  not  much  aided  by  any  con- 
sideration of  the  words  with  which  the  bond  commences,  or  with  any  inquiry  as  to 
who  the  parties  are  who  are  the  principal  obligants.    We  need  not,  I  think,  inquire 
how  many  principal  obligants  there  are.    The  parties  are  agreed  as  to  the  words  of 
the  clause  which  designate  the  principal  obligants,  and  also  as  to  the  words  which 
designate  the  cautioners.     Our  only  duty  is  to  say  how  many  cautioners  there  are.     In 
the  same  way,  I  cannot  take  any  assistance  from  attempting  to  construe  that  other 
clause  by  which,  in  the  event  of  a  change  in  the  partnership  of  the  principal  debtors' 
company,  provision  is  made  for  this  obligation  being  continued  against  the  new  partners. 
It  is  conceded  that  the  only  persons  entitled  to  the  character  of  cautioners  under  this 
bond  are  those  whose  names  follow  that  of  Francis  Clark,  and  the  single  questioia. 
that  occurs  must  be  solved  according  to  the  legal  effect  of  the  concluding  words  of 
this  clause.     I  think  that  these  words  ascertain  that  there  are  here  five  cautioners. 
I  am  quite  clear  that  the  obligation  undertaken  by  Clark,  Grierson,  and  Company, 
and  by  Clark  and  Grierson  as  partners  of  that  company,  is  a  different  obligation  from. 
that  which  is  undertaken  by  each  of  these  persons  as  individuals.     I  think  your  Lord- 
ship has  very  distinctly  pointed  out  this  difference  by  shewing  how,  if  it  had  not  been 
for  this  individual  obligation,  the  bank's  right  of  ranking  upon  the  estates  of  Clart 
and  of  Grierson  would  have  been  materially  different.     Had  there  only  been  the  obliga^ 
tion  of  the  company,  and  of  the  individuals  as  partners  of  the  company,  the  bank 
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would  have  had  no  right  to  rank  on  the  individual  estates  without  first  deducting 
the  dividend  that  had  been  drawn,  or  was  expected  to  be  drawn,  from  the  company 
estates ;  whereas  it  is  equally  clear  that  the  bank  under  this  clause  would  be  entitled 
to  rank  on  the  company  property  for  the  whole  debt,  and  at  the  same  time  on  the 
estates  of  the  individuals  for  the  whole  debt,  without  deduction  of  such  dividend.  This 
is  a  dear  difference  in  the  legal  position  of  the  parties,  which  shews  that  in  this  case 
there  are  five  cautioners.  On  these  grounds  I  agree  in  the  conclusion  arrived  at  by 
jour  Lordships. 

[78]  Lord  Nkavbs. — I  confess  I  have  almost  a  persuasion  that  the  parties  here 
intended  that  there  should  only  be  three  cautioners,  the  third  cautioner  being  the 
firm  of  Clark,  Grierson,  and  Company,  and  the  partners  of  the  firm,  the  expression 
iKed  meaning  that  the  firm — partners  and  individuals — should  stand  as  one  group. 
But  my  feeling  is  not  so  strong  as  to  induce  me  to  alter,  and  I  cannot,  therefore,  refuse 
to  eoDcur. 

The  Court  adhered. 

A.  G.  R.  &  W.  Ellb,  W.S.— Jambs  Renton,  S.S.C.-- Agents. 

[Commented  upon  and  applied,  Hamilton  &  Co.  v.  Freeth,  1889,  16  E.  1022.] 
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William  Miller,  Pursuer.-— Lord- Adv.  Moncreiff—Gifford. 
James  William  Hunter,  Defender.— SoJ.-GeTi.  Yowng—Patton—A.  Blair. 

Expenses—  Process — New  Trial. — Verdicts  for  a  pursuer  were  returned  both  at  a 
first  trial,  and  also  at  a  new  trial  which  had  been  allowed  by  the  Court  on  the  ground 
that  the  damages  awarded  were  excessive.  Held  that  neither  party  was  entitled  to 
the  expenses  of  the  first  trial,  or  of  the  apphcation  for  the  second,  on  the  grounds 
(1)  that  there  had  been  a  miscarriage  of  justice  at  the  first  trial,  for  which  both 
parties  were  to  blame ;  (2)  that  on  moving  for  a  new  trial  the  defender  had  relied 
oQtwo  grounds,  in  one  of  which  he  had  been  successful,  and  in  the  other  unsuccessful. 

See  ante,  vol.  iii.  p.  740. 

At  the  previous  trial  of  this  case  the  jury  returned  a  verdict  for  the  pursuer,  award- 
ing £1068,  exclusive  of  interest,  as  damages. 

The  defender  obtained  a  rule  on  two  grounds — (1)  that  upon  the  evidence,  and  the 
t»  applicable  to  the  evidence,  the  obtaining  of  the  interdict  was  not  wrongful  in  the 
sajse  of  the  issue ;  and  (2)  that  the  damages  awarded  were  excessive. 

The  Court  granted  a  new  trial  on  the  ground  of  excessive  damages  only. 

At  the  new  trial  before  the  Lord  Justice-Clerk,  at  the  July  sittings  1865,  a  verdict 
ns returned  for  the  pursuer,  damages,  £656,  4s.  3d.,  inclusive  of  interest. 

The  pursuer  moved  the  Court  to  apply  the  verdict,  and  to  find  him  entitled  to 
tiw  vhole  expenses  of  process.  * 

He  defender  moved  that  the  pursuers  should  be  found  liable  in  the  expenses  of 
the  first  trial,  and  of  the  application  for  the  new  trial.t 

Lord  Justice-Clerk. — The  Court  were  all  very  decidedly  of  opinion,  in  granting 
tfe  new  trial,  that  there  had  been  a  great  miscarriage  of  justice  at  the  first,  but  certainly 
ti*  faiult  was  not  all  on  one  side. 

He  pursuer  was  much  to  blame  in  leading  the  evidence  he  did.  The  defender 
^M  also  to  blame ;  he  was  wrong  in  what  he  maintained  in  point  of  law ;  while  the 
preaer  was  right  in  that,  and  took  an  exception,  which  we  thought  sound,  tb  the 
fcction  of  the  Judge.    On  the  other  hand,  the  ground  and  scheme  of  estimating 

*  Robertson  v.  Barclay,  per  Lord  Chief-Commissioner  Adam,  4  Murray  524 ; 
IGBer'a  Trustees  p.  Shield,  31st  January  1863,  1  Macph.  380. 

t  Snare  v.  Lord  Fife's  Trustees,  18th  June  1852,  14  D.  895 ;  Miller  v.  Geils,  16th 
February  1848,  10  D.  715. 
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the  damage  adopted  by  the  pursuer  was  extravagant,  and  that  was  the  chief  cause 
which  produced  the  miscarriaga 

I  think  justice  will  be  done  by  awarding  to  neither  party  the  expenses  of  the  first 
trial,  which  was  a  completely  mismanaged  trial  on  both  sides. 

With  regard  to  the  expenses  of  the  discussion  for  the  new  trial :  The  rule  was 
maintained  on  two  grounds,  on  one  of  which  the  defender  was  successful,  and  on  the 
other  unsuccessful,  which  leads  to  the  same  result,  viz.  that  these  expenses  should 
be  given  to  neither  party. 

I  do  not  think  there  is  anvthing  very  material  in  the  circumstance  that  the  par- 
ticular ground  for  setting  aside  the  verdict  was  excess  of  damages,  or  that  it  [79]  lets 
in  other  considerations  than  would  have  been  admissible  if  the  ground  had  been  gener- 
ally that  the  verdict  was  contrary  to  evidence,  because  in  truth  a  verdict  giving  excessive 
damages  is  a  verdict  against  evidence. 

But  still  there  is  this  specialty,  that  it  cannot  reasonably  be  expected  that  the  verdict 
at  the  second  trial  will  be  in  favour  of  the  defender,  and  in  dealing  with  the  question 
of  expenses  it  is  only  fair  to  consider  that  the  party  against  whom  damages  are  given 
in  the  first  trial  has  substantially  gained  the  second,  if  he  has  got  the  amount  of  damages 
materially  diminished. 

The  other  Judges  concurred. 

The  Court  pronounced  this  interlocutor : — "  Apply  the  verdict  of  the  jury  : 
Decern  against  the  defender  for  payment  to  the  pursuer  of  £656,  4s.  3d. :  Find  the 
pursuer  entitled  to  his  expenses  in  the  cause,  except  the  expenses  of  the  first  trial, 
and  of  the  discussion  on  the  rule  for  a  new  trial,  as  to  which  find  no  expenses  due  to 
either  party ;  and  remit." 

H.  &  H,  Tod,  W.S.— Hunter,  Blair,  &  CJowan,  W.S.— Agents. 


No.  17.  IV.  Macphbrson,  79.    25  Nov.  1865.    Bill-Chamber,  Ist  Div.— M. 

R.  AND  J.  Jarvik,  Petitionee  and  'RedaimeTs. —Gordon— Scott. 

Robert  Hope  Robertson  (John  Ronald  and  Co.'p  Trustee),  and  Others, 

Respondents.  —Gifford— Balfour, 

Bankruptcy— Sequestration — Conflicting  Petitions— Recall— 19  d  20  Vid,  cap,  79. — 
A  petition  for  sequestration  was  presented  by  a  creditor,  on  which  an  interlocutor  waa 
pronounced  the  same  day  bv  the  Lord  Ordinary  on  the  Bills,  granting  warrant  to  cite 
the  debtor  on  the  seventh  day  after  citation,  to  shew  cause  why  sequestration  should 
not  be  awarded.  Citation  was  executed ;  but  on  the  day  before  the  inductee  expired, 
another  petition  was,  without  notice  to  the  petitioning  creditor,  presented  to  the 
Court  by  the  debtor  himself,  with  the  concurrence  of  another  creditor,  on  which 
sequestraition  was  awarded,  as  a  matter  of  course,  the  same  day.  Under  this  sequestra- 
tion the  general  body  of  the  creditors  elected  a  trustee,  in  whose  favour  the  usual  act 
and  warrant  was  granted  by  the  Sheriff.  The  Lord  Ordinary  having  refused  a  petition 
for  recall  of  this  sequestration  at  the  instance  of  the  first-mentioned  creditor,  the  Court., 
on  a  reclaiming  note,  recalled,  in  hoc  statu,  the  interlocutor  awarding  sequestration, 
appointed  the  judgment  of  recall  to  be  entered  in  the  Register  of  Sequestrations,  and 
on  the  margin  of  the  Register  of  Inhibitions,  in  terms  of  sect.  31  of  the  Bankruptcy 
Act,  and  remitted,  the  second  petition  for  sequestration,  to  the  Lord  Ordinary  on  the 
bills,  with  the  advice  that  if  he  saw  fit  the  same  should  be  conjoined  with  the  previous 
petition,  and  the  estates  sequestrated  anew  under  such  conjunct  petition. 

The  petitioners,  Messrs.  R.  and  J.  Jarvie,  were  creditors  of  the  firm  of  John  Ronald 
and  Company,  merchants  in  Glasgow,  their  debt  consisting  of  a  bill  for  £82,  9s.  5d., 
accepted  by  Ronald  and  Company  on  2d  January  1865,  and  payable  six  months  aftex- 
date.  This  bill  having  been  protested  for  dishonour,  and  a  charge  of  payment  given 
on  an  extract  of  the  protest,  a  fiat  was  issued  on  21st  July  1865,  and  on  the  24th  of 
that  month  the  officer,  on  going  tojexecute  the  fiat  against  John  Ronald  junior,  tlio 
only  surviving  partner  of  the  firm  known  to  Messrs.  Jarvie,  found  that  Ronald  waa 
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designedly  out  of  the  way.  He  therefore  returned  an  execution  that  Ronald  had 
abscondea. 

Thereupon  Messrs.  Jarvie  presented  a  petition  to  the  Bill-Chamber  in  terms  of 
the  Bankruptcy  Act  1856,  praying  for  warrant  to  cite  John  Bonald  and  Company, 
and  John  Ronald  junior  as  an  individual,  to  shew  cause  why  sequestration  of  their 
estates  should  be  not  awarded,  and  for  an  award  of  sequestration.  On  this  petition 
the  Lord  Ordinary  (Kinloch)  oflSciating  on  the  Bills  pronounced  an  interlocutor,  dated 
3d  August  1865,  hj  which  warrant  was  granted  to  cite  John  Ronald  and  Company, 
and  John  Ronald  junior,  on  the  seventh  day  next  after  citation,  if  within  Scotland, 
and  on  an  iiidwcicR  [80]  of  twenty-one  days  if  f  urth  thereof,  to  shew^  cause  why  sequestra- 
tion should  not  be  awarded,  and  intimation  of  the  warrant  and  inducice  was  directed 
to  be  forthwith  published  in  the  Gazette  in  terms  of  the  Bankruptcy  Act.  On  4th 
August  an  abbreviate  of  the  petition  for  sequestration  and  deliverance  was  recorded 
in  the  Register  of  Inhibitions  at  Edinburgh,  and  on  the  9th  a  copy  of  the  petition  and 
deliYerance  was  served  on  John  Ronald  and  Company  and  John  Ronald  jimior.  The 
inducicB  therefore  expired  on  the  16th  of  August. 

On  the  15th  of  August  another  petition  was  presented  in  the  Bill-Chamber  by 
John  Bonald  junior  and  one  John  Templeton  (who,  it  appeared,  was  also  a  partner  of  the 
firm),  for  themselves,  and  for  the  firm  of  John  Ronald  and  Company,  cravmg  sequestra- 
tion of  the  estates  of  the  firm,  and  of  both  the  individual  partners.  This  petition  was 
presented  with  the  concurrence  of  a  creditor,  and  sequestration  was  issued  on  the 
same  day  (15th  August)  as  a  matter  of  course.  No  notice  was  given  to  Messrs.  Jarvie 
of  the  intention  to  present  this  second  petition.  The  proceeding,  however,  appeared 
to  have  the  support  of  the  great  body  of  the  creditors,  wno  proceeded  to  elect  a  trustee, 
in  vrhose  favour  the  usual  act  and  warrant  was  granted  by  the  SheriflF.  The  amount 
of  the  debts  of  the  firm  was  stated  to  be  about  £52,000.  That  of  the  concurring  creditor 
(Messrs.  D.  Cook  and  Company)  was  £1996,  5s.  5d. 

Under  these  circumstances  Messrs.  Jarvie  presented  a  petition  to  the  Lord  Ordinary 
officiating  on  the  Bills,  praying  him  to  "  recall  the  said  sequestration  obtained  under 
the  petition  of  the  said  John  Ronald  and  Company,  John  Ronald  junior,  and  John 
Templeton,  with  concurrence  of  the  said  D.  Cook  and  Company,  in  so  far  as  it  operates 
as  a  sequestration  of  the  estates  of  the  said  John  Ronald  and  Company,  and  John 
Eonald  junior."  To  this  petition  answers  were  lodged  on  behalf  of  Mr.  Robert  Hope 
Rohertson,  the  trustee  under  the  sequestration  awarded  on  1 5th  August,  John  Ronald 
and  Company,  John  Ronald  junior,  John  Templeton,  and  D.  Cook  and  Company. 
The  Lord  Ordinary  (Mure),  after  hearing  the  parties,  pronounced  an  interlocutor 
(HI  14th  September  1865,  by  which  he  "  refuses  the  prayer  of  the  petition ;  finds  no 
expenses  due  to  either  party ;  and  decerns."  * 

*  *  Note. — Had  the  petition  at  the  instance  of  the  bankrupts  been  confined  to 
ft  supplementary  application  for  sequestration  of  the  estates  of  Mr.  Templeton,  on 
tke  ground  that  the  original  petition  was  defective  to  that  extent,  or  had  the  bank- 
nipta  set  forth  in  their  petition  the  ground  on  which  they,  while  under  order  to  appear 
ind  Bhew  caiise  against  the  granting  of  the  said  petition,  deemed  it  right,  instead  of 
olilempering  that  order,  to  make  a  separate  application  at  their  own  instance,  any 
fifficulties,  such  as  those  which  have  now  been  raised,  as  to  what  is  to  be  held  to  be  the 
date  of  the  sequestration,  would  have  been  obviated,  for  the  petitions  would  then 
baTC  been  conjoined  in  the  usual  way,  and  sequestration  thereafter  awarded  in  the 
conjoined  applications,  and  it  is  to  be  regretted  that  that  course  was  not  in  the  first 
nsstance  adopted.  As  matters  now  stand,  however,  the  Lord  Ordinary  does  not  see 
thai  lie  would  be  warranted  in  giving  effect  to  the  petition  for  recall,  with  a  view  to 
sequestration  being  awarded  under  the  first  petition,  inasmuch  as,  1,  That  petition 
is  (kfeetive  in  not  seeking  for  sequestration  of  Templeton's  estate ;  and  2,  The  various 
ptKeedings,  such  as  the  election  of  trustee,  which  nave  already  been  taken  under  the 
sequestration,  would  be  rendered  inoperative  by  its  recall.  The  Lord  Ordinary  has 
tfcerefore  refused  the  application,  but  he  has  found  no  expenses  due,  because,  if  either 
^  the  courses  indicated  in  the  note  had  been  adopted  by  the  bankrupts,  the  questions 
whkh  have  now  been  raised  could  not,  it  is  thought,  have  occurred. 

'With  reference  to  the  ground  upon  which  the  present  appUcation  was  mainly 
rested,  viz. — ^the  petitioners'  apprehension  that,  in  any  questions  of  preference,  the 
I5th,  and  not  the  3d  of  August,  might  be  held  to  be  the  date  of  the  sequestration,  the 
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[81]  Against  this  interlocutor  a  reclaiming  note  was  presented  by  Messrs.  Jarvie. 
There  was  also  a  reclaiming  note  against  it,  in  as  far  as  it  found  no  expenses  due  to 
either  party,  at  the  instance  of  the  trustee  under  the  sequestration  of  15th  August, 
and  the  other  parties  who  had  appeared  to  oppose  Messrs.  Jarvie's  petition  for  a  recall 
of  that  sequestration. 

Argued  for  Messrs.  Jarvie ; — It  was  not  competent  for  the  bankrupts  to  present 
a  petition  for  sequestration  during  the  dependence  of  a  previous  petition  at  the  suit 
of  a  creditor.  The  petitioners  had  acquired  a  right  under  the  first  petition,  of  which 
the  Court  will  not  allow  them  to  be  deprived  by  the  second.  The  Lord  Ordinary's 
view  is  incorrect,  that  under  section  42  of  the  Bankruptcy  Act,  the  3d  of  August,  and 
not  the  15th,  will  be  held  as  the  date  of  the  sequestration  in  any  questions  of  preference 
that  may  arise ;  for  the  date  of  the  deliverance  on  any  petition  for  sequestration  in 
that  section  must  refer  to  the  deliverance  on  any  petition  on  which  sequestration  is 
•awarded,  and  not  to  the  deliverance  on  any  petition  whatever.  It  would  not  benefit 
the  petitioners  now  to  conjoin  their  petition  with  that  of  the  bankrupts,  for  the  date 
of  sequestration  would  still  be  the  15th. 

Argued  contra ; — ^There  was  nothing  in  the  existence  of  a  prior  petition  to  exclude 
the  action  of  the  bankrupts  in  presenting  a  petition  with  the  concurrence  of  a  creditor  ; 
and  when  that  petition  was  presented,  there  was  no  discretion  in  the  Lord  Ordinary 
to  refuse  sequestration,  and  there  is  none  in  this  Court  now  to  recall  it.*  The  only- 
question  is  whether  the  petitioners  have  a  right  to  have  it  recalled  ;  and  it  is  submitted 
that  they  have  not.  They  ought  now  to  conjoin  their  petition  with  that  presented  by 
the  bankrupts,  and  then  the  date  of  the  sequestration  (except  as  to  Templeton's  estate, 
as  to  which  they  do  not  seek  a  recall  of  the  sequestration),  will  be  the  3d  of  August.t 

Reference  was  made  in  the  course  of  the  argument  to  sects.  13,  19,  29,  30,  42,  48, 
102,  107,  108,  111  of  the  Bankruptcy  Act  1856. 

The  opinion  of  the  Court  was  delivered  by — 

Lord  Curriehill. — On  the  3d  of  August  last  a  petition  for  the  sequestration  of 
the  estates  of  John  Ronald  and  Companv,  and  John  Ronald  junior,  as  a  partner  of 
that  firm,  was  presented  in  the  Bill-Chamber  by  Messrs.  R.  and  J.  Jarvie,  representing 
themselves  to  be  creditors  of  the  firm.  Along  with  that  petition  there  were  presented 
the  grounds  of  the  debt,  and  the  diligence  by  which  it  was  alleged  that  the  firm  had 
been  rendered  bankrupt,  together  with  relative  affidavit,  these  documents  being  said 
to  be  such  as  the  statute  required.  On  the  same  day  the  Lord  Ordinary  officiating  on 
the  Bills  pronounced  a  deliverance,  by  which,  also  in  conformity  with  the  statute,  he 
granted  warrant  to  cite  the  parties  to  appear  in  Court  on  the  seventh  day  next  after 
citation.  It  appears  that  on  the  9th  of  August  that  citation  was  given,  and  conse- 
quently the  day  of  compearance,  in  terms  of  the  Act,  was  the  16th  of  August.  An 
abbreviate  of  that  interlocutor,  being  the  first  deliverance  on  the  petition,  was  recorded 
in  the  Register  of  Inhibitions,  in  terms  of  the  statute.  That  step  was  of  the  greatest 
importance  in  various  ways  to  the  creditors.  Among  others,  it  had  the  effect  of  an 
inhibition  preventing  the  bankrupts  from  contracting  further  debts,  and  from  doing 
or  executing  any  deed  to  the  prejudice  of  the  then  existing  creditors.  Further,  it 
had  the  effect  of  accumulating  interest  on  all  debts  as  from  that  date.  Above  all,  it 
had  the  effect,  in  the  event  [83  of  the  sequestration  proceeding,  of  rendering  the  trans- 
ference of  the  estate  to  the  trustee  for  the  creditors  operative  retrospectively  to  that 
date.  It  was  therefore  a  proceeding  of  the-utmost  importance  to  all  the  creditors, 
and  created  rights  in  their  favour  which  could  not  be  disappointed.  The  16th  of 
August  being  the  day  of  compearance,  if  the  bankrupts  did  not  then  appear  and  shew 
cause  why  sequestration  should  not  be  awarded,  it  was  incumbent  on  the  Lord  Ordinary, 

Lord  Ordinary  is  disposed  to  think  that,  under  the  very  general  provision  of  sect.  42 
of  the  statute,  the  3d  of  August,  being  the  date  of  *  the  first  deliverance  [81]  on  a  petition 
for  sequestration,*  would  be  held  to  be  the  date  of  the  present  sequestration,  as  it  imques- 
tionably  would  have  been  had  the  sequestration  been  awarded^under  the  petitions  after 
being  conjoined.  But  if  the  petitioners  doubt  the  soundness  of  this  view,  it  appears 
to  the  Lord  Ordinary  that  their  proper  course  would  be  to  move  to  have  the  original 
petition  conjoined  with  that  on  which  sequestration  has  been  awarded,  to  the  com- 
petency of  which  course,  as  at  present  advised,  the  Lord  Ordinary  sees  no  objection." 

*  Joel  V.  Gill,  June  10,  1859,  21  D,  929. 

t  Love  V.  Anderson,  July  4, 1846,  8  D.  1016. 
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in  tennfi  of  the  30th  section,  infitantly  to  sequestrate  their  estates.  When  the  16th 
arrived,  however,  an  obstacle  was  found  in  the  way,  for  on  the  preceding  day,  the  1 5th, 
the  bankrupts  had  themselves  presented  a  petition  for  sequestration  of  the  estate  of 
the  very  same  parties,  as  well  as  of  the  estate  of  another  individual  said  to  have  been 
another  partner  of  the  company.  The  mere  presenting  of  that  petition  was  not  an 
unlawful  proceeding,  and  could  do  no  harm  ;  on  the  contrary,  it  afforded  the  strongest 
proof  that  the  bankrupts  consented  to  the  sequestration.  But  the  bankrupts,  while 
they  did  not  give  notice  of  the  step  they  were  taking  to  the  parties  who  had  presented 
the  petition  on  the  3d,  proceeded  to  obtain  an  interlocutor  sequestrating  the  estate 
on  their  own  petition,  and  had  that  interlocutor  recorded  as  the  first  deliverance  in 
terms  of  the  Act.  That  was  a  proceeding  which,  to  say  the  least,  tended  to  create 
great  confusion.  What  the  bankupts  intended  by  it,  in  as  far  as  it  prayed  for  seques- 
tration of  the  estate  of  the  company  and  of  Mr.  Ronald,  I  do  not  know,  and  they  have 
not  given  sufficient  explanation  of  it.  If  notice  had  been  given  of  it,  and  the  parties 
who  petitioned  on  the  3d  had  appeared,  I  do  not  think  the  Lord  Ordinary  would  have 
been  bound  to  pronounce  an  interlocutor  awarding  sequestration  upon  it  alone ;  for 
already  the  estate  had  been  rendered  litigious,  and  no  act  of  the  bankrupts  could  affect 
it  What  the  other  creditors  might  have  done,  I  do  not  know;  but  probably  the 
presentation  of  the  petition  by  the  bankrupts  would  have  been  held  as  their  consent 
to  the  sequestration,  and  it  would  have  been  conjoined  with  the  former  petition,  and 
the  sequestration  would  have  been  awarded  in  the  conjoined  applications ;  and,  at 
all  events,  the  bankrupts  themselves  could  not  alter  the  rights  of  parties.  The  bank- 
rupts, however,  having  taken  an  interlocutor  sequestrating  their  estates,  the  question 
arises  whether  sequestration  can  now  be  pronounced  on  the  petition  presented  on 
the  3d.  There  is  not  any  clause  in  the  Bankruptcy  Act  specially  applicable  to  such 
a  case,  for  the  19th  section  applies  only  to  the  case  of  sequestration  being  awarded 
against  the  same  debtor  in  different  Courts.  But,  at  all  events,  I  think  that  the  bank- 
rupts were  not  entitled  to  obtain  sequestration  in  such  a  way  as  to  endanger  the  rights 
of  creditors,  as  they  would  have  stood  had  sequestration  been  awarded  on  the  petition 
presented  on  the  3d.  I  think,  therefore,  that  the  interlocutor  of  the  Lord  Ordinary 
ought  to  be  recalled  as  far  as  regards  the  sequestration  of  the  estates  of  John  Ronald 
and  Company  and  the  partner  Ronald,  for  with  the  sequestration  of  the  estate  of 
Templeton  we  have  nothing  to  do.  The  petition  for  recall  does  not  apply  to  the  seques- 
tration of  his  estate.  It  has  been  suggested,  that  possibly  it  may  turn  out  that  the 
potion  presented  on  the  3d  was  not  such,  as  that  sequestration  may  be  awarded  upon 
it,  as  there  is  no  evidence  of  notour  bankruptcy  at  that  time.  I  hardly  think  that  that 
can  he  urged  after  the  day  of  compearance  is  passed,  and  the  bankrupts  have  not  ap- 
peared to  shew  cause  why  sequestration  should  not  be  awarded.  In  order,  however, 
to  guard  against  any  risk,  I  think  we  should  recall  the  interlocutor  only  in  hoc  statu, 
and  I  would  not  dismiss  the  petition  of  the  bankrupts,  as  it  contains  the  most  emphatic 
eoosent  on  their  part  to  the  sequestration. 

It  was  contended  at  the  bar,  that  it  was  unnecessary  to  recall  the  interlocutor  of 
the  15th,  because  the  petition  presented  on  the  3d  might  now  be  conjoined  with  the 
sufasequent  proceedings,  and  then,  imder  the  42d  section,  the  date  of  the  deliverance 
on  that  petition  would  be  the  date  of  the  sequestration.  I  think,  however,  that  the 
words  "  any  petition  "  in  that  section  must  be  held  to  mean  any  petition  under  which 
aequestration  is  awarded.  According  to  the  reading  of  the  word  "  any  "  by  the  re- 
apondents,  it  would  apply  to  an  interlocutor  by  which  some  former  application  had 
b»n  refused,  and  which  had  become  final.  I  am,  therefore,  of  opinion,  that  we  ought 
to  recall  in  hoc  statu  the  interlocutor  pronounced  on  15th  August  on  the  second 
petition,  and  remit  the  petition  on  which  it  proceeded  to  the  Lord  Ordinary  on  the 
bOb,  with  the  view  of  its  being  conjoined  with  the  former  petition  of  the  3d,  and  in 
these  conjoined  actions  he  will  sequestrate  the  estates  [83]  anew,  unless  good  cause  to 
Ac  contrary  be  shewn  by  the  respondents  in  the  present  application. 

The  Court  pronounced  the  following  interlocutor : — "  Recall  the  interlocutor 
d  the  Lord  Ordinary  complained  of,  and  recall  in  hoc  statu  the  interlocutor  dated  the 
15th  of  August  last,  pronounced  under  the  petition  of  John  Ronald  and  Company 
and  John  Ronald  junior,  and  John  Templeton,  with  concurrence  of  D.  Cook  and 
Company,  in  so  far  as  that  interlocutor  operates  as  a  sequestration  of  the  estates  of 
the  said  John  Ronald  and  Company  and  John  Ronald  junior  :  Appoint  the  judgment 
of  recall  to  be  entered  in  the  Register  of  Sequestrations,  and  on  the  margin  of  the 
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Register  of  Inhibitions,  all  in  terms  of  the  31st  section  of  the  Bankruptcy  (Scotland) 
Act,  1856  :  Remit  the  said  petition  to  the  Lord  Ordinary  on  the  Bills,  with  the  advice, 
that  his  Lordship,  if  he  see  fit,  shall  conjoin  the  same  with  the  petition  which  was  pre- 
sented on  the  3d  of  August  last  by  the  present  petitioners  R.  and  J.  Jarvie  and  Nedrick 
Jarvie,  sole  partner  of  that  finn,  in  the  sequestration  of  the  estates  of  the  said  John 
Ronald  and  Company  and  John  Ronald  junior,  and  shall  sequestrate  their  estates  of  new 
under  such  conjunct  petition :  Find  the  respondents  in  the  present  application  liable 
to  the  petitioners  in  expenses,  subsequent  to  the  date  of  the  Lord  Ordinary's  interlocutor 
of  14th  September  last :  Appoint  an  account  to  be  given  in,  and  remit,"  &c. 
John  Walls,  S.S.O.— Webster  &  Sprott,  S.S.C— Agents. 

[Distinguished,  Tennent  v,  Martin  &  Dunlop,  1879,  6  R.  786.] 


No.  18.  IV.  Macpherson,  83.    25  Nov.  1865.    2d  Div.,  Bill-Chamber.— Lord 

Kinloch,  I. 

A  AND  B,  Appellants.— Gordan—Afa^faiy. 
James  Latta  (Tuimock's  Trustee),  Respondent.— /yord-Adr.  Mmicreiff— 

Watson. 

Bankruptcif — Sequestration — Powers  and  Duties  of  Trustee, — 19  d  20  Vict.  c.  79, 
sect.  126. — The  126th  section  of  the  Bankruptcy  (Scotland)  Act  provides  that  a  trustee 
shall  within  fourteen  days  "  examine  the  oaths  and  grounds  of  debt,  and  in  writing 
reject  or  admit  them,  or  require  further  evidence  in  support  thereof,  for  which  pur- 
pose he  may  examine  the  bankrupt,  creditor,  or  any  other  party,  on  oath  relative 
thereto." 

A  firm  claimed  to  be  ranked  for  £6000  on  the  sequestrated  estates  of  a  bankrupt  who 
had  been  cashier  to  the  claimants,  but  who  had  left  their  employment  seven  years 
previously,  in  respect  of  sums  which  the  bankrupt  had  fraudulently  appropriated 
without  detection  in  consequence  of  the  way  in  which  he  kept  the  firm's  books.  The 
claim  was  supported  by  affidavit,  and  production  of  the  books.  The  trustee  rejected 
the  claim.  The  claimants  having  appealed,  after  proof  obtained  a  judgment  by  the 
Lord  Ordinary  sustaining  the  claim.  The  trustee  reclaimed,  but,  in  respect  of  the 
proof  led,  insisted  only  for  expenses.  Held  that  this  was  a  case  for  the  exercise  of 
the  power  of  calling  for  further  evidence  conferred  on  the  trustee  by  the  above  section, 
and  the  trustee  found  liable  in  expenses. 

Opinion,  per  Lord  Benholme,  that  it  is  a  matter  in  the  discretion  of  a  trustee  w^hether 
he  shall  require  a  constitution  of  an  unvouched  claim. 

This  was  an  appeal  in  the  sequestration  of  Matthew  Tunnock,  deceased,  against  a 
deliverance  of  the  trustee  rejecting  the  claim  of  a  firm  of  law-agents  in  Edinburgh, 
made  in  November  1862. 

The  claim  was  supported  by  affidavit  made  by  one  of  the  partners  of  the  firm,  which 
stated  "  that  the  estates  of  the  bankrupt  are  indebted  and  resting  owing  to  the  said 
firm  the  sum  of  £3997,  19s.  3fd.,  being  the  amount  of  various  sums  of  money  falsely 
and  erroneously  over-debited  and  under-credited  to  the  said  firm  by  the  said  M.  T.  while 
in  their  service  as  cashier,  by  certain  over-summations  of  the  debit  columns,  and  under- 
summations  of  the  credit  columns  of  the  cash-book  or  books  kept  by  him  as  cashier 
foresaid,  and  consequent  under-statement  of  the  balances  due  by  him,  or  over- 
[84]-statement  of  the  balances  due  to  him,  at  each  of  the  monthly  balances  struck  by  him, 
and  appropriated  by  the  said  M.  T.  to  his  own  use,  conform  to  cash-book  or  books  kept 
by  him  as  aforesaid,  herewith  produced,  and  to  account  hereunto  annexed,  produced, 
subscribed  by  the  deponent  as  relative  hereto,  said  account  commencing  28th  February 
1850,  and  ending  31st  May  1854,  together  with  progressive  interest  on  the  said  sums 
of  money  as  over-debited  and  under-credited,  and  appropriated,  specified  in  the  said 
account,  from  the  respective  dates  of  the  said  monthly  balances,  amounting  to  £2051, 
2s.  lOJd.,  conform  to  said  account,  and  relative  interest  state,  subscribed  by  the  deponent 
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as  relative  hereto,  and  herewith  produced,  said  sums  amounting  together  to  £6049, 
28.  2(L ;  that  no  part  of  the  said  sum  of  £6049,  2s.  2d.  has  been  paid  to  the  said  firm 
of .  .  .  ;  that  the  said  firm  of  .  .  .  holds  the  estates  of  the  said  M.  T.,  and  no  other 
estate  or  person,  liable  for  the  said  debt,  or  any  part  thereof,  and  no  security  over  the 
esUtesofthesaidM.  T." 

A  supplementary  affidavit  was  afterwards  lodged,  which  stated  "  that  during  the 
whole  period  over  which  the  said  claim  extends,  namely,  from  the  1st  of  January  1850 
to  the  3l8t  day  of  May  1854,  both  days  inclusive,  the  said  M.  T.  was  in  the  service  of 
the  said  firm  as  cashier,  and  acted  as  such  cashier ;  that  during  the  said  period  he  kept 
their  cash-book  referred  to  in  the  said  affidavit  and  claim ;  that  the  whole  sums  of 
money  entered  in  the  said  cash-book  as  received  and  paid  during  the  said  period,  were 
recQved  and  paid  by  the  said  M.  T. ;  that  he  was  settled  with  on  the  footing  that  the 
balances  shewn  by  him  were  correctly  stated  by  him,  and  in  ignorance  that  they  had 
b^n  falsely  and  erroneously  stated  by  him ;  that  by  this  means  the  said  M.  T.  was 
enabled,  as  is  more  fully  explained  in  the  said  affidavit  and  claim,  to  retain,  and  did 
retain,  for  his  own  purposes,  the  various  principal  sums  of  money  claimed  under  the 
said  affidavit  and  claim,  and  set  forth  in  the  account  thereto  appended,  but  which  sums 
of  money  he  ought  to  have  paid  to  the  said  firm ;  that  the  said  M.  T.  never  did  pay, 
or  in  any  way  account  for  the  said  sums  of  money  so  claimed,  or  for  any  interest  due 
thereon,  or  for  any  portion  of  the  said  principal  sums  or  interest,  to  the  said  firm." 

The  appellants'  cash-book  was  also  placed  in  the  hands  of  the  trustee  for  examination. 
The  trustee  rejected  the  claim. 

The  claimants  then  appealed  to  the  Lord  Ordinary  on  the  bills,  who  appointed  a 
oondesoendence  and  answers  to  be  lodged,  and  thereafter  allowed  a  proof,  the  import 
of  which  is  given  in  the  opinion  of  the  Lord  Justice-Clerk. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Sustains  the  appeal :  Recalls 
the  ddiverance  of  the  trustee  appealed  against,  and  remits  to  the  trustee  to  rank  the 
appellants  in  terms  of  their  claim,  and  decerns :  ,Pinds  the  respondent  liable  in  expenses  : 
Allows  an  account  thereof  to  be  lodged,"  &c.  * 

[851  The  trustee  reclaimed,  and  argued  that  looking  to  the  state  of  the  proof,  he 
did  not  now  resist  the  claim,  but  the  proof  was  still  very  narrow.    It  was  his  duty  to 

*  "  Note. — The  Lord  Ordinary  considers  it  sufficiently  proved  that  the  deceased 
Matthew  Tunnock  acted  as  cashier  to  the  appellants  during  the  period  in  question,  and 
118  responsible  for  the  balance  brought  out  as  on  hand  in  the  cash-book  by  him.  Though 
aD  the  cash  transactions  did  not  pass  through  his  hands,  it  is  proved  that  any  other 
partj  making  such  a  transaction  accounted  to  Tunnock,  which  placed  him  in  the 
same  position  as  if  they  did.  The  principle  acted  on,  and  the  only  principle  which 
can  in  such  an  office  be  nractically  operative,  was,  that  Tunnock  kept  the  cash,  drawing 
and  paying  either  directly  or  through  others,  and  accountable  for  the  balance  remaining 
due.  the  cash-book  contains  distinct  evidence  that  this  was  the  course  pursued,  as 
at  the  end  of  each  month  it  is  balanced  thus  : — '  To  cash  in  till,*  or  by  some  equivalent 
eatry,  meaning  the  cash  on  hand  in  Tunnock's  repository,  vnth  which,  to  his  debit, 
the  next  month  accordingly  opens. 

*  It  now  appears,  and  is  proved  (for  this  is  the  substance  of  the  proof),  that  the 
cash  80  represented  as  on  hand,  was  in  a  number  of  instances  intentionally  under-stated, 
throogh  means  of  a  false  summation  of  entries  in  themselves  correct. 

[851 '  A.  single  blunder  of  this  kind  might  not  have  raised  any  serious  suspicion,  but 
the  occurrence  of  some  scores  of  instances  makes  it  quite  palpable  that  a  deliberate 
ifston  of  fraud  was  carried  on  by  Tunnock.  The  nature  of  the  false  summations, 
which  for  the  most  part  consist  of  £100  under-summed  on  the  one  side,  or  over-summed 
on  the  other,  makes  the  character  of  the  fraud  apparent. 

*The  claim  now  made  is  simply  for  a  rectified  balance  after  correcting  the  false  entries. 
It  is  for  the  *  cash  in  till '  as  it  stands  on  the  corrected  books.  This  is  the  substance 
of  the  cbdm,  expressed,  and  quite  correctly,  in  the  shape  of  an  aggregate  of  the  true 
monthly  balances,  deducting  from  each  the  amount  given  credit  for  by  Tunnock.  To 
this  is  added  legal  interest,  which  is  clearly  due  on  a  sum  fraudulently  retained.  The 
arithmetic  of  the  claim  is  proved  to  be  correct,  with  the  single  exception  that  the  witness 
Hail  depones  that  there  is  an  under-statement  of  £100  in  one  month,  an  error  which 
of  coarse  has  not  the  effect  of  reducing  the  claim  as  made,  No  counter  evidence  has 
been  led  impeaching  the  accuracy  o|  th^  apppunts," 
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put  the  claimants  on  their  proof,  and  he  would  not  have  been  justified  in  admitting 
their  claims  without  constitution. 

Argued  for  the  claimants ;— -The  question  is  now  simply  one  of  expenses.  The 
trustee  had  it  in  his  power,  by  the  126th  section  of  the  Bankrupt  Act,  to  have  got  at 
all  the  information  he  has  now  before  him,  without  entailing  expense  on  the  claimants. 
Independent  of  this,  he  should  have  been  satisfied  with  the  affidavits  and  an  examination 
of  the  cash-book. 

Lord  Justice-Clerk. — The  question  which  we  have  now  to  determine  resolves 
into  a  mere  matter  of  expenses,  but  it  is  a  question  of  considerable  importance  in 
practice,  and  has  a  very  direct  bearing  on  the  duty  of  trustees  under  the  126th 
section  of  the  Bankrupt  Act,  and  on  the  manner  in  which  they  ought  to  deal  with  claims 
of  this  kind,  which  require  particular  investigation. 

There  can  be  no  doubt  that  the  claim  in  this  case  is  a  very  pecuUar  one.  It  was 
made  after  the  lapse  of  a  long  time  from  the  dissolution  of  the  connection  between  the 
claimants  and  their  cashier,  but  the  cause  of  this  great  delay  is  explained  to  be  that 
the  fraud  of  the  cashier,  the  bankrupt,  was  carried  on  in  such  a  manner  as  to  deceive 
and  blind  his  employers,  who  did  not  discover  it  until  the  suicide  of  the  bankrupt  led 
to  an  investigation  of  their  books,  and  the  result  of  that  investigation  was  that  they 
made  this  claim.  Now,  I  think  it  was  incumbent  on  them,  in  these  circumstances, 
to  give  the  trustee  every  light  they  could,  and  to  make  every  explanation  he  thought 
it  necessary  to  call  for.  But  it  rather  occurs  to  me  that  the  case  was  well  suited  to  he 
the  subject  of  an  investigation  by  the  trustee  himself,  and  better  suited  for  that  than 
for  a  judicial  investigation.  The  affidavit  and  supplementary  affidavit  gave  in  effect 
all  the  information  that  is  before  the  Court,  and  on  which  the  trustee  now  says  that 
he  no  longer  resists  the  claim.  The  statement  made  by  the  claimants  may  have  been 
in  more  general  terms  than  in  the  proof  now  before  us,  but  if  it  was  merely  amplification 
that  was  necessary  to  satisfy  the  trustee,  he  had  it  in  his  power  to  call  for  it,  and  I  cannot 
but  think  that  it  is  the  policy  of  this  126th  section  to  encourage  trustees  and  creditors 
to  resort  to  extrajudicial  investigation  wherever  amplification  is  reqiiired,  and  is  likely 
to  lead  to  a  settlement  of  the  claim ;  because  the  trustee,  if  not  satisfied,  can  require 
further  evidence  and  explanation  to  clear  up  whatever  is  deficient  in  the  evidence ; 
and  the  extraordinary  power  of  citing  parties  and  putting  them  upon  oath  would  not 
have  been  given  to  the  trustee  unless  for  the  purpose  of  enabling  him  by  this  means 
to  obtain  all  the  light  he  could  get  by  a  judicial  investigation.  If  this  be  so,  I  cannot 
but  come  to  the  conclusion  that  it  is  the  duty  of  a  trustee,  in  such  a  case,  to  call  for 
evidence  and  take  evidence  before  he  rejects  a  claim,  and  throws  the  case  into  Court. 

Now  what  would  have  been  the  result  if  the  trustee  had  taken  this  course  here  1 
The  proof  which  was  led  by  the  parties  amounts  to  this,  that  the  claimants  and  their 
clerks  give  explanations  of  the  way  they  carried  on  their  business,  and  of  the  bankrupt's 
duties  in  the  office.  That  is  the  whole  proof ;  but  the  whole  of  it  was  [86]  information 
which  the  trustee  could  have  obtained  extrajudicially  under  the  126th  section,  because 
the  witnesses  to  be  summoned  were  only  the  parties  who  are  claiming  and  the  clerks 
in  their  employment,  and  that  would  have  been  an  investigation  without  any  expense 
at  all.  Now  it  is  hard  that,  when  that  course  is  open  to  a  trustee,  and  he  yet  chooses 
to  reject  a  claim,  and  put  a  party  to  the  expense  of  constituting  that  claim  by  legal 
procedure,  he  should  not  be  made  to  pay  the  expense  he  has  occasioned.  I  can  very 
well  understand,  in  a  case  of  this  kind,  that  the  trustee  or  the  creditors  and  commissioner 
may  think  it  worth  while  to  take  the  chance  of  an  appeal  to  the  Court,  success  bein^ 
extremely  desirable  as  enlarging  the  fund  for  division.  Such  a  course  is  perfectly 
justifiable,  but  if  they  take  this  course,  they  must  take  it  at  their  own  risk,  and,  if 
unsuccessful,  must  make  up  their  minds  to  pay  as  temere  litiganits. 

Lord  Cowan. — I  am  not  at  all  surprised  that  the  trustee  should  have  called  for 
an  investigation  before  he  admitted  a  claim  like  this,  for  it  required  a  thorough  sifting 
of  evidence.  But  the  question  is,  whether  the  investigation  and  the  evidence  that  was 
led  could  not  have  been  got  at  by  the  trustee  through  the  operation  of  the  126th  section. 
If  we  find  that  all  the  evidence  that  was  necessary  to  support  the  claim  and  remove 
the  ambiguity  could  have  been  got  by  means  of  the  exercising  the  power  given  by  this 
section,  I  consider  that  the  trustee  should  have  exercised  that  power,  and  that  tHe 
claimants  ought  to  be  relieved  of  expenses  occasioned  by  his  failure  so  to  do.  Novr, 
the  proof  taken  in  this  case  comes  to  nothing  but  what  could  have  been  obtained  under- 
this  section ;  and  as  this  power  was  given  for  the  purpose  of  avoiding  litigation  aixd 
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unnecessary  expense,  I  concur  with  your  Lordship  that  no  sufficient  ground  has  been 
stated  for  altering  the  Lord  Ordinary's  interlocutor  on  the  point  of  expenses.  It  is 
now  admitted  that  on  the  merits  it  cannot  be  disturbed. 

Lord  Benholme. — ^This  is  a  case  which  does  not  appear  to  me  so  clear  as  it  seems  to 
jfour  Lordships,  for  I  think  a  distinction  may  well  oe  taken  between  such  expenses 
as  are  incurred  by  rash  and  unnecessary  litigation,  and  such  as  are  necessarily  incurred 
in  making  clear  and  distinct,  or  rather  in  constituting,  the  claim  of  the  opposite  party. 
I  can  Tery  well  understand  that  a  trustee  in  a  sequestration  is  bound  to  submit  to  the 
ordinary  rule  as  to  the  expenses  of  litigation,  but  I  think  that  if,  when  in  the  exercise 
of  vhat  is  within  his  discretion,  he  thinks  it  advisable  to  leave  a  party  to  make  good 
hig  claim  otherwise  unvouched,  in  the  ordinary  way,  if  we  visit  him  with  the  penalty 
of  expenses,  this  course  will  have  an  important  and  inflexible  result  in  constraining 
trustees  in  the  exercise  of  the  discretion  conferred  upon  them  by  the  statute. 

In  the  present  case  the  claim  is  of  a  very  peculiar  nature,  because  the  fraud  was 
not  discovered  for  seven  years,  during  which  time  the  bankrupt  had  been  out  of  the 
employment  of  the  claimants.  I  do  not  think  it  wonderful  that  the  trustee  should 
have  insisted  on  requiring  ample  evidence  to  rebut  the  suspicion  which  might  naturally 
attach  to  the  claim.  I  think  it  is  a  fair  exercise  of  discretion  to  insist  on  receiving 
ample  proof  of  the  justness  of  this  claim,  and  that  the  trustee  should  not  be  found  liable 
in  the  expense  of  constituting  this  claim,  the  very  objection  to  which  arose  from  the 
negligence  of  the  clainmnts  themselves.  My  impression  is,  that,  so  far  as  the  trustee 
has  litigated  rashly,  he  may  well  be  found  liable  in  the  expenses  he  has  occasioned, 
but  I  am  not  for  giving  the  full  expenses  in  this  case. 

Lord  Neaves. — I  agree  with  the  majority.  If  a  trustee  does  not  choose  to  avail 
himself  of  the  power  given  by  the  statute  for  investigating  claims,  but  adopts  another 
method  of  doing  so,  he  runs  the  risk  of  being  made  liable  in  expenses.  In  this  case 
the  trustee  was  right  in  not  admitting  the  claim  in  the  first  instance,  because  the  books 
founded  on  were  the  claimants'  books  and  not  the  bankrupt's.  It  therefore  needed 
further  proof  that  the  bankrupt  was  the  cash-keeper  as  well  as  the  book-keeper,  but 
vhen  that  was  proved,  then  the  claimants'  books  came  to  be  identical  with  the  bank- 
rupt s.  In  ordinary  circumstances,  it  would  have  been  clearly  the  trustee's  duty  to 
atbH  himself  of  this  power  in  the  statute,  which  is  a  novelty  in  the  law,  and  has  been 
giTWi  for  most  important  purposes.  At  the  same  time,  I  do  not  wish  here  to  blame 
him  for  the  course  followed.  The  case  was  verv  singular,  and  a  trustee  may  shrink 
bom  the  responsibility  of  leading  evidence  himself  as  to  such  a  claim,  and  may  think  it 
better  for  the  credi-fBTTtors  and  for  himself  to  take  the  chance  of  a  judicial  trial.  But 
then  I  think  that  the  claimant,  if  successful,  ought  not  to  suffer,  but  that  the  estates, 
for  vhose  behoof  this  course  has  been  taken,  must  bear  the  whole  expenses  as  in  an 
ordinary  litigation. 

This  interlocutor  was  pronounced : — ^"  The  Lords  having  heard  counsel  on  the 
redaiming  note,  refuse  the  desire  thereof  :  Adhere  to  the  interlocutor  reclaimed  against, 
nd  find  additional  expenses  due,"  &c. 

Alexander  Howe,  W.S.— James  Somerville,  S.S.C.— Agents. 

[Beeognised,  Oliver  v.  Wallace,  1869,  7  M.  407.  Distinguished,  Purvis  v.  Dowie, 
1869, 7  M.  764.] 
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James  Robert  Naher,  Petitioner.— C?ijford~5eracAan. 

The  Glasgow  and  South-Western  Railway  Co^fPANY,  Respondents.— 

Scl.-Gen.  Young— Gordon— Clark— Johnstone. 

ftaHway— Railway  and  Canal  Traffic  Act,  sect.  2  (17  <&  18  Vict.  c.  Z\).—Eeld  that 
section  2  of  the  Railway  and  Canal  Traffic  Act,  which  prohibits  undue  and  unreason- 
aUe  preferences  or  advantages  being  given  by  railways  and  canal  companies  to 
particular  persons,  did  not  apply  to  the  case  of  arrangements  made  by  a  railway 
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company  whose  line  terminated  at  the  sea,  with  a  steamboat  owner  for  carrying 
across  the  sea  goods  and  passengers  brought  by  the  railway. 

This  was  a  petition  at  the  instance  of  James  Robert  Napier,  desiming  himself  ship- 
owner and  carrier,  Glasgow,  against  the  Glasgow  and  South-Westem  Railway  Company, 
complaining  of  contraventions  by  the  respondents  of  the  provisions  of  the  2d  section  of 
the  Railway  and  Canal  Traffic  Act,  1854,  and  praying  for  interdict. 

The  2d  section  of  the  Act  (17  &  18  Vict.  c.  31)  is  in  the  following  terms  ;— "  Every 
railway  company,  canal  company,  and  railway  and  canal  company,  shall,  according  to 
their  respective  powers,  affoni  all  reasonable  facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  upon  and  from  the  several  railways  and  canaE  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of  carriages,  trucks,  boats, 
and  other  vehicles,  and  no  such  company  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favour  of  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such  company 
subject  any  particular  person  or  company,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever; 
and  every  railway  company  and  canal  company,  and  railway  and  canal  company, 
having  or  working  railways  or  canals  which  form  part  of  a  continuous  line  of  railway 
or  canal,  or  railway  and  canal  communication,  or  which  have  the  terminus,  station, 
or  wharf  of  the  one  near  the  terminus,  station,  or  wharf  of  the  other,  shall  afford  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  all  the  traffic  arriving  by  one  of 
such  railways  or  canals  by  the  other,  without  any  unreasonable  delay,  and  without 
any  such  preference  or  advantage,  or  prejudice  or  disadvantage,  as  aforesaid,  and  so 
that  no  obstruction  may  be  offered  to  the  pubUc  desirous  of  using  such  railwajrs  or 
canals,  or  railways  and  canals,  as  a  continuous  line  of  communication,  and  so  that  all 
reasonable  accommodation  may,  by  means  of  the  railways  and  canals  of  the  several 
companies,  be  at  all  times  afforded  to  the  public  in  that  behalf." 

The  circumstances  in  which  the  petition  was  presented  are  set  forth  in  the  following 
extract  from  the  interlocutor  of  the  Lord  Ordinary : — *"  Finds  that  for  a  considerable 
time  prior  to  the  month  of  September  1864,  the  petitioner  was  engaged  in  running  a 
steam-vessel  called  the  Lancefield,  for  the  carriage  of  goods,  cattle,  and  passengers 
between  Ardrossan  and  Belfast,  in  connection  with  trains  running  between  Glasgow, 
Paisley,  and  Ardrossan,  on  the  railway  belonging  to  the  respondents  :  Finds  that  when 
the  said  steam-[88]~vessel  was  so  employed,  certain  arrangements  were  made  between 
the  petitioner  and  the  respondents,  whereby  facilities  were  afforded  to  the  petitioner 
for  tne  accommodation  of  passengers  travelling  between  Glasgow,  Paisley,  and  Belfast, 
and  for  the  conveyance  of  goods  between  those  places :  Finds  in  particular  that  during 
the  said  period  through  tickets  for  passengers  were  issued  by  the  respondents  at  through 
rates,  at  Glasgow  and  Paisley,  available  for  the  whole  journey  by  rail  to  Ardrossan, 
and  by  the  said  steam-vessel  to  Belfast,  and  that  similar  tickets  were  issued  at  Belfast, 
or  on  board  the  steamer,  to  parties  travelling  between  Belfast  and  those  towns,  and  that 
tlie  respondents*  proportion  of  the  said  through  rates  was  only  one-fourth  of  the  gross 
fare,  and  was  in  every  case  lower  than  the  local  rates  charged  to  passengers  travelling 
between  Glasgow  or  Paisley  and  Ardrossan :  Finds  in  like  manner  that  during  the 
said  period  through  rates  of  freight  or  carriage  for  all  description  of  goods  and  live 
stock  between  Glasgow  or  Paisley  and  Belfast,  were  agreed  on  between  the  respondents 
and  the  petitioner,  and  that  the  proportion  of  the  said  through  rates  which  fell  to  the 
share  of  the  respondents  was  also  one-fourth  of  the  whole  sum  charged,  and  was  in  all 
cases  less  than  the  local  rates  charged  by  them  for  goods  between  Glasgow  or  Paisley 
and  Ardrossan :  Finds  that  under  this  arrangement,  whereby  the  above  and  other 
advantages  and  facilities  were  afforded  to  the  petitioner,  he  continued  to  run  his  said 
vessel  between  Ardrossan  and  Belfast  till  the  beginning  of  September  1864,  as  the  only 
steam-vessel  trading  regularly  between  these  ports,  in  connection  with  the  respondents* 
line  of  railway:  Finds  that  some  commimications  having  about  that  time  passed 
between  the  petitioner  and  the  respondents'  managers  and  others,  relative  to  a  removal 
of  his  said  vessel  to  the  harbour  of  Troon,  the  respondents  became  apprehensive  that; 
the  petitioner  might  move  his  vessel  from  Ardrossan  to  that  port,  and  entered  into 
an  arrangement  with  the  owners  of  another  vessel  called  the  Oscar,  whereby  they 
agreed  to  give  the  same  facilities  and  advantages  to  the  owners  of  that  vessel  as  they 
had  previously  given  to  the  petitioner,  upon  their  undertaking  to  place  that  vessel 
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upon  the  station,  and  to  sail  the  same  between  Ardrossan  and  Belfast,  on  alternate 
days,  as  the  petitioner  had  done :  Finds  that,  on  or  about  the  15th  September  1864, 
the  said  vessel  was  put  upon  the  said  station  to  run  on  the  same  days  on  which  the 
petitioner's  vessel  had  been  in  use  to  run  between  those  ports ;  and  that,  upon  this 
being  done,  the  petitioner  altered  the  days  of  sailing  of  his  vessel,  so  as  to  leave  Ardrossan 
on  llondays,  Wednesdays,  and  Fridays,  and  return  from  Belfast  on  the  alternate  days 
and  so  avoid  saihng  on  the  same  days  as  those  on  which  the  Oscar  sailed :  Finds  that, 
on  this  being  done,  the  same  facilities  were  continued  by  the  respondents  to  the  peti- 
tioner as  those  which  he  had  previously  enjoyed,  until  the  beginning  of  October  in  that 
year,  when  orders  appear  to  have  been  issued  by  the  respondents  to  discontinue  those 
facilities,  and  that  since  then  they  have  refused  to  issue  through  tickets,  or  to  charge 
through  rates,  but  have  insisted  on  charging  local  rates  to  all  passengers,  and  for  all 
goods,  between  Glasgow  or  Paisley  and  Ardrossan,  which  are  to  proceed  from  that 
port  to  Belfast  by  the  petitioner's  said  vessel." 

The  prayer  of  the  petition  was,  "  to  find  that  the  various  preferences  or  advantages 
over  the  petitioner  given  by  the  said  railway  company  to  the  owners  or  freighters 
of  the  ship  Oscar,  all  as  set  forth  in  the  preceding  petition,  are  each  and  all  illegal,  and, 
in  particular,  that  they  are  in  contravention  and  violation  of  *  The  Railway  and  Canal 
Traffic  Act,  1854,'  and  to  interdict  the  said  railway  company  from  continuing  to  give 
to  the  owners  or  freighters  of  the  ship  Oscar,  or  to  any  other  trader  using  their  line 
of  railway,  in  the  same  circumstances  as  the  petitioner,  any  of  the  said  preferences  or 
adyantages,  or  any  other  advantage  or  preference  whatever,  over  [89]  the  petitioner, 
and  to  prohibit  the  said  railway  company  from  continuing  any  violation  or  contraven- 
tion of  the  said  Act." 

The  principal  particulars  complained  of  by  the  petitioner,  as  undue  and  unreason- 
able preferences  or  advantages  given  to  the  Oscar,  were,— (1)  The  issue  of  through 
pwcDffer  tickets,  available  for  the  Oscar  and  railway  ;  and  the  refusal  to  issue  tickets 
aTailaWe  for  the  petitioner's  vessel  and  railway.  (2)  The  greatly  reduced  scale  of  the 
through  rates  for  passengers.  By  these  through  rates,  passengers  by  first-class  and 
ttbin  from  Glasgow  to  Belfast,  were  charged  8s. ;  third  class,  3s  ;  while  the  first  class 
ticket  from  Glasgow  to  Ardrossan  was  5s.  4d.,  and  third  class  2s.  6d.  (3)  The  ad- 
TMtages  given  to  the  Oscar  by  the  through  rates  for  goods  from  Glasgow  to  Belfast, 
one-fourth  of  which  through  rates  was  paid  to  the  railway  company,  and  three-fourths 
to  the  Oscar.  The  railway  company  refused  to  make  the  same  arrangement  with 
the  petitioner,  but  charged  the  full  local  rates  from  Glasgow  to  Ardrossan,  which 
TO  highCT  in  amount  than  the  proportion  charged  against  the  same  kind  of  goods 
earned  in  precisely  the  same  circumstances  by  the  Oscar. 

In  an  appendix  to  the  petition,  the  difference  of  the  local  and  through  rates  on  all 
HdcIs  of  goods  was  set  forth.  The  local  rates  were,  in  the  majority  of  cases,  slightly 
Wcr  than  the  through ;  but  in  some  they  were  much  higher,  as,  for  instance  :— 
Cfltt(Hi  waste,  local  rate  lis.  8d. ;  through  rate  Ts.  6d.  Crystals,  soda,  local  rate  15s. ; 
through  rate  Ss.  Flax,  local  rate  lis.  8d. ;  through  rate  10s.  Iron  in  bars,  local  rate 
'^2d-;  through  rate  7s.  Sugar,  local  rate  lis.  8d.;  through  rate  10s.  Tallow, 
W  rate  lis.  8d  ;  through  rate  10s.  (4)  That  the  respondents  paid  to  the  Oscar 
<»tain  sums  for  labourage  and  terminal  expenses.  "  These  rates  or  charges  the  rc- 
^dents  now  refuse  to  allow  the  petitioner  on  goods  conveyed  in  precisely  similar 
areumstances."  (5)  That  all  goods  sent  by  the  railway  addressed  to  Belfast  were 
^Srered  exclusively  to  the  Oscar,  none  to  the  petitioner's  vessel  except  those  expressly 
marked  Lancefield.  So  that  the  petitioner  was  deprived  of  the  whole  of  the  in- 
'iefimte  or  general  traffic.  (6)  That  a  special  goods  train  was  run  on  Tuesdays,  Thurs- 
^7%  and  Saturdays,  from  Glasgow  to  Ardrossan,  at  an  hour  to  suit  the  sailing  of 
the  Oscar,  while  that  train  was  not  run  on  Mondays,  Wednesdays,  and  Fridays,  the 
ij3  the  petitioner's  vessel  sailed.  (7)  That  the  respondents  refused  to  advertise  the 
*Sng8  of  the  petitioner's  vessel,  while  they  advertised  the  sailings  of  the  Oscar. 

The  railway  company  lodged  answers,  in  which  they  stat^  that  they  had  been 
^  ready  to  continue  the  arrangement  with  the  petitioner,  "  provided  he  undertook 
Mt  to  remove  his  vessel,  and  agreed  to  give  reasonable  notice  before  he  discontinued 
*«ting  as  the  respondents'  agent."  "  Such  an  undertaking  the  petitioner  refused 
^  give."  That  in  consequence,  the  respondents  were  obliged  to  enter  into  an  agree- 
ffloit  with  the  proprietors  of  the  Oscar,  who  gave  the  required  undertaking,  that 
*«y  WDuld  give  six  months  notice  before  withdrawing  their  vessel.    They  further 
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stated,  that  they  were  themselves  the  carriers  of  all  good  and  passengers  booked  through 
to  Belfast,  and  were  answerable  for  their  safety.  They  admitted  that  they  ran  special 
trains  in  connection  with  the  Oscar,  and  booked  passengers,  and  sent  all  unconsigned 
goods  by  it.  **  They  cannot  undertake  to  run  special  trains  in  connection  with  more 
than  one  vessd,  the  traffic  not  being  large  enough  to  require  this,  nor  can  they  be 
responsible  to  the  public  for  the  safe  and  prompt  carriage  and  deliyery  of  live  cattle, 
&c.,  by  the  petitioner's  vessel." 

They  pleaded ;— (1)  The  allied  acts  of  the  respondents  complained  of  do  not  con- 
stitute a  contravention  of  the  statutes  founded  on.  (2)  The  respondents  are  entitled 
to  book  through  passengers  and  goods  from  Glasgow  to  Belfast  by  the  vessel  employed 
by  them,  and  belonging  to  their  own  [90]  agents ;  and  they  are  not  bound  to  book 
such  passengers  and  goods  by,  and  to  run  special  trains  in  connection  with,  the  peti- 
tioner's vessd,  or  with  any  other  vessel  which  may  profess  to  sail  from  Ardrossan  to 
Belfast. 

A  proof  before  answer  was  allowed  to  both  parties. 

The  Lord  Ordinary  pronounced  this  interlocutor : — (After  the  findings  in  fact 
already  quoted)—"  Finds  that,  in  thus  refusing  to  continue  to  the  petitioner  the  facilities 
which  he  formerly  enjoyed  for  the  traffic  of  his  vessel,  while  they  issue  through  tickets, 
and  charge  through  rates,  and  afford  other  facilities  to  the  owners  of  the  Oscar,  the 
respondents  place  the  petitioner  at  an  undue  disadvantage,  and  confer  an  undue  prefer- 
ence and  advantage  on  the  owners  of  the  Oscar,  and  are  acting  in  contravention  of 
the  Railway  and  Si,nal  Traffic  Act,  1854,  founded  on  in  the  petition  :  Therefore  inter- 
dicts and  prohibits  the  respondents  from  continuing  so  to  contravene  the  said  Act, 
by  giving  to  the  owners  or  freighters  of  the  said  s^p  Oscar,  or  to  any  other  trader 
using  the  respondents'  line  of  railway  in  the  same  circumstances  as  the  petitioner, 
any  of  the  above  preferences  or  advantages  which  they  refuse  to  the  petitioner,  or  any 
other  undue  preference  or  advantage  over  the  petitioner,  in  the  working  of  the  said 
line  of  railway ;  and  appoints  the  case  to  be  put  to  the  roll,  that  parties  may  be  heard  * 
upon  what  further  order  should  be  pronounced  to  exhaust  the  prayer  of  the  petition, 
and  reserves  all  questions  of  expenses,  and  decerns."  * 

*  "  Note. — Parties  are  pretty  much  at  one  as  to  the  leading  facts  in  this  case.    For 
it  has  never  been  disputed  on  the  part  of  the  respondents  and  it  is  clearly  proved,  that, 
in  the  month  of  October  1864,  the  respondents  discontinued,  in  so  far  as  the  petitioner 
was  concerned,  their  regulations  as  to  through  tickets  and  through  rates,  and  other 
facilities  and  advantages,  which  the  petitioner  had  up  to  that  time  enjoyed,  when 
engaged  in  sailing  his  steam-vessel  between  Ardrossan  and  Belfast,  while  those  same 
regulations  and  advantages  were  continued  to  the  owners  of  another  vessel  which 
had  shortly  before  that  date  been  put  upon  the  station.    But  it  was  contended  (Ist)  that 
this  proceeding  was  not  one  which  was  struck  at  by  the  statute,  because  there  was 
not  any  undue  or  unreasonable  preference  or  advantage  thereby  conferred  upon  the 
owners  of  that  vessel ;  and  (2dly),  that  it  was  impracticable,  having  regard  to  the  state 
of  the  traffic  between  Ardrossan  and  Belfast,  to  make  such  arrangements  as  those 
in  question  with  more  than  one  vessd,  and  that,  as  the  petitioner  had  it  in  view  to 
remove  his  vessel  to  Troon,  and  so  leave  Ardrossan  without  the  necessary  steamboat    - 
accommodation,  the  respondents  were  obli£;ed  to  enter  into  the  arrangement  which 
they  did  with  the  owners  of  another  vess^,  in  order  to  secure  a  continuance  of  the 
Belfast  traffic,  and  that  having  done  so,  they  were  not  bound  to  extend  the  same 
advantages  and  facilities  to  the  petitioner  for  a  competing  steamer. 

"  1.  With  reference  to  the  first  of  these  points,  it  appears  to  the  Lord  Ordinary 
to  be  proved  that  the  giving  of  such  advantages  and  facilities  to  the  one  vessel,  while 
they  are  refused  to  the  other,  places  that  other  vessel  at  an  undue  disadvantage  in  the 
sense  of  the  statute.  The  fact  that  this  does  place  the  one  vessel  at  a  disadvantage 
as  compared  with  the  other  is  admitted  by  the  respondents'  manager,  Mr.  Johnston 
(Proof,  p.  47,  D.) ;  and  that  this  disadvantage  is  an  undue  one,  and  gives  an  undue 
preference  to  the  favoured  vessel,  is  plain  from  the  fact  that  the  local  rates  for  goods 
between  Glasgow  and  Ardrossan  are  in  many  instances  higher,  and  in  almost  all  in- 
stances as  high,  as  the  through  rates  between  Glasgow  and  Belfast.  And  the  effect 
of  this,  where  the  railway  company  refuses  to  carry  goods  at  through  rates,  is,  tliat 
the  gross  rates  paid  for  goods  oetween  Glasgow  and  Belfast  are  very  much  higlier 
than  the  through  rated  charged  for  the  same  goods ;  and  that  it  is  thus  impo68il>le 
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[91]  The  respondents  reclaimed,  and  argued  that  the  statute  did  not  apply  to  the 
case  of  a  railway  company  making  arrangements  for  continuous  traffic  from  the 
termination  of  its  line  to  some  other  place  to  be  reached  by  a  sea  passage.  And 
second,  even  ii  the  statute  applied,  that  the  acts  complained  of  gave  no  unreasonable 
or  undue  preference  or  advantages  to  the  owners  of  the  Oscar,* 
The  petitioner  supported  the  interlocutor  of  the  Lord  Ordinary,  t 
Lord  President. — ^This  is  an  application  in  the  form  of  a  petition  for  Mr.  Napier, 
shipowner  and  carrier,  Glasgow,  founded  substantially  upon  the  Railway  Traffic  Act 
(rf  1854,  and  directed  against  the  Glasgow  and  South-Western  Eailway  Company. 

for  the  one  vessel  to  trade  on  the  same  terms  as  the  other,  which  is  in  reality  thereby 
enabled  to  command  a  monopoly  of  the  traffic.  All  this  is,  in  the  opinion  of  the  Lord 
Ordinary,  satisfactorily  established  upon  the  evidence,  and  appears  to  him  to  bring 
the  case  within  the  words  of  the  statute,  which  declares  that  no  railway  company 
shall  *give  any  undue  preference  or  advantage  to  any  particular  person  or  company,* 
*  nor  subject  any  particular  person  or  company,  or  [91]  any  particular  description 
of  traffic,  to  any  undue  prejudice  or  disadvantage  in  any  respect  whatever.' 

*2.  The  defence  founded  on  the  alleged  impracticability  of  working  the  traffic 
between  Glasgow  and  Belfast  from  Ardrossan  with  more  than  one  vessel  has,  the  Lord 
Ordinary  conceives,  failed  upon  the  proof.  For  it  has  not  been  shewn  that  during 
the  period  when  the  two  vessels  in  question  ran  on  equal  terms,  any  practical  diffi- 
culties were  experienced.  This  defence  is  rested  on  the  evidence  of  Mr.  Johnston, 
who,  when  examined,  said  he  considered  '  it  impracticable  to  carry  on  the  trade  with 
more  than  one  steamer  in  connection  with  the  railway  ' — (p.  42,  C.  D.). 

"But  against  this  opinion  there  is  the  fact  that  when  the  new  vessel  was  put  upon 
the  station,  Mr.  Johnston,  at  the  request  of  the  petitioner's  agent,  changed  the  hour 
of  starting  the  respondents*  goods  train  on  alternate  days,  in  order  to  suit  the  hour 
of  sailing  of  the  petitioner's  vessel ;  and  that  it  was  not  until  remonstrances  were  made 
W  the  owners  of  the  new  vessel  against  the  respondents'  affording  facilities  to  what 
they  described  as  a  '  competing '  vessel,  that  orders  appear  to  have  been  issued  by 
the  respondents  to  discontinue  that  goods  train,  and  to  refuse  to  issue  through  tickets 
or  through  rates  for  the  petitioner's  traffic.  And  although  Mr.  Johnston  says  it  would 
be  a  loss  to  the  respondents  to  run  a  goods  train  for  the  petitioner's  boat  on  the  alternate 
dajs,  that  appears  to  be  a  somewhat  speculative  opinion,  as  he  admits  that  he  does  not 
bow  what  amount  of  traffic  went  by  the  special  goods  train  while  it  run  in  September 
in  connection  with  the  petitioner's  vessel ;  and  he  can  therefore  have  no  accurate 
data  on  which  to  found  that  opinion. 

"  It  is  plain,  moreover,  upon  the  evidence,  that  the  running  of  a  steamer  every  day 
between  Ardrossan  and  Belfast  has  all  along  been  in  contemplation  of  the  respondents. 
Because,  in  the  agreement  made  with  the  owners  of  a  vessel  called  the  Adda,  in  1859, 
provision  is  made  for  a  second  steamer  being  put  upon  the  station.  And  it  does  not 
appear  that,  either  when  a  proposal  to  that  effect  was  made  by  the  petitioner  in  July 
1864,  or  when  the  owners  of  the  Oscar  in  September  of  that  year  claimed  to  have  the 
option  of  putting  on  a  second  vessel  before  any  other  party,  any  objection  was  made 
to  that  proposal  on  any  such  ground  as  that  now  taken  up  in  respect  of  Mr.  Johnston's 
opinion. 

*  The  conduct  of  the  petitioner  relative  to  the  removal  of  his  vessel  to  Troon,  was 
sarody  relied  on  as  a  substantive  defence.  And  while  it  was  in  the  opinion  of  the  Lord 
Ordinary  a  sufficient  reason  for  the  respondents  making  arrangements  for  putting 
Mother  vessel  upon  the  station,  and  affording  the  owners  of  that  vessel  the  same 
^'fities  as  the  petitioner  was  enjoying,  it  cannot,  in  the  view  he  takes  of  the  statute, 
afford  any  justification  of  their  afterwards  refusing  to  continue  to  the  petitioner  the 
like  facilities  and  advantages  in  the  matter  of  traffic  which  they  were  giving  to  the 
ieoond  vessel  recently  put  upon  the  station." 

*  Beadell  v.  Eastern  Counties  Railway  Company,  1857,  26  L.  J.  (C.  P.),  p.  250; 
Nicholson  and  Another  r.  Great  Western  Railway  Company,  1858,  28  L.  J.  (C.  P.), 
p.  89;  Horier  v.  Caledonian  Railway  Company,  1855,  17  D.  302. 

t  Harris  r.  Cockermouth  and  Worlpngton  Railway  Company,  1858,  27  L.  J.  (C.  P.), 
p.  162 ;  Cooper  v.  London  and  South-Westem  Railway  Company,  1858,  ih,  324 ; 
Bmndale  v.  Great  Western  Railway  Company,  1858,  28  L.  J.  (C.  P.),  pp.  69  and  81 ; 
Buendale  r.  North  Devon  Railway  Company,  1857,  3  Scott,  New  C.  B.  Rep.  324. 
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It  complains  that  the  company  have  contravened  the  Act  by  certain  facilities  which 
[92]  they  have  given  for  the  shipment  of  goods  from  Ardrossan  to  Belfast  by  a  vessel 
called  the  Oscar^  which  are  not  given  to  the  petitioner,  who  has  a  vessel  called  the 
LancefLdd  plying  between  the  same  ports,  and  by  similar  advantages  given  to  the 
Oscar  which  are  not  given  to  the  Lancefidd  in  reference  to  goods  and  passengers 
going  from  Belfast  to  Glasjgow.  Substantially,  the  fact  appears  to  be  that  this  com- 
pany, whose  railway  terminates  at  Ardrossan,  near  the  harbour  of  Ardrossan,  have 
engaged  in  an  endeavour  to  establish  a  trade  between  Glasgow  and  Belfast,  via 
Ardrossan,  and  from  Belfast  to  Glasgow  in  the  same  way.  That  is  a  trade  which  is 
being  attempted  to  be  pushed  by  the  company,  with  a  view  mainly  to  increase  the 
traffic  on  their  own  radway;  and  in  that  trade  they  have  formidable  competitors, 
I  fancy,  in  the  established  steamboats,  which  carry  goods  direct  to  and  from  Glasgow, 
without  any  transhipment  whatever.  It  appears  that  with  a  view  to  foster  and  en- 
courage this  through  trade  to  Belfast,  the  railway  company  made  an  arrangement 
with  a  certain  vessel,  and  afterwards  with  the  petitioner,  whereby  his  vessel,  the 
Lancefidd^  was  to  carry  goods  from  Ardrossan  to  Belfast  arriving  by  a  certain  train 
suited  to  the  sailing  of  the  vessel,  three  days  of  the  week.  In  the  same  way,  the 
railway  company  were  to  receive  the  goods  for  Glasgow  when  they  came  from  Belfast ; 
and  in  that  arrangement  the  charge  made  for  goods  from  Glasgow  to  Belfast,  or  from 
Belfast  to  Glasgow,  was  divided  between  the  railway  company  and  the  steamboat 
owners  in  certain  agreed  upon  proportions.  That  trade  seems  to  have  been  conducted 
for  some  time,  the  petitioner,  I  suppose,  being  the  main  owner  of  the  vessel  trading 
between  Ardrossan  and  Belfast.  »   - 

It  appears  that  in  September  last  year  the  railway  company  ceased  to  employ  the 
pursuer's  vessel,  or  rather  ceased  to  give  her  full  employment,  and  employed  the 
Oscar  to  carry  their  goods,  or  made  an  arrangement  with  the  Oscar  to  carry  their 
goods.  The  petitioner  wished  to  have  a  share  of  that  traffic,  and  he  endeavoured 
to  continue  the  trade  with  his  vessel.  He  appears  to  have  foimd  ar  difficulty  in  obtain- 
ing accommodation  at  the  wharf  on  the  same  days,  and  at  the  same  hours  of  sailing, 
with  the  Oscar t  and  he  accordingly  took  the  other  three  days  of  the  week, — ^the  alternate 
days, — which  did  not  interfere  with  the  Oscar's  berth  at  the  wharf,  and  endeavoured 
to  continue  the  trade.  But  he  says  the  railway  company  refused  to  give  him  the  same 
facilities  for  carrying  on  his  trade  that  they  gave  to  the  O^car,— that  they  have  given 
to  the  Oscar  all  the  facilities  which  he  formerly  had  for  the  Lancefidd,  and  that  they 
now  withhold  these  facilities  from  him.  He  says  that  these  facilities  are  very  great 
and  very  important,  and  indeed  necessary  to  sucess  in  his  trade ;  and  he  says  that 
the  withholding  of  these  from  him  is  a  contravention  of  the  Act.  The  railway  com- 
pany, he  says,  will  not  book  goods  through  to  Belfast  by  his  vessel,  or  carry  on  their 
traffic  to  Belfast  through  the  instrumentality  of  his  vessel, — ^that  if  goods  are  booked 
with  them  for  Belfast  they  send  them  all  by  the  Oscar,  and  will  send  none  by  the  Lance- 
field,  except  such  as  are  speciaUy  directed  and  addressed  to  be  sent  by  the  Lancefidd, 
and  the  same  as  to  passengers.  He  further  says,  that  in  the  case  I  last  put,  thev  merely 
send  the  goods  to  Ardrossan,  and  hand  them  over  to  him  as  the  recipient  of  the  goods 
there,  the  same  as  they  would  to  any  other  trader.  He  says  that  in  the  way  in  which 
the  through  traffic  was  conducted  with  him,  and  in  which  it  is  now  conducted,  with 
the  Oscar,  the  portion  which  the  company  receives  of  the  charge  for  carrying  goods 
through  is  much  less  than  the  sum  which  they  charge  for  goocb  going  to  Ardrossan 
alone.  Consequently  when  he  receives  the  goods  at  Ardrossan  and  takes  them  on  to 
Belfast,  the  persons  who  receive  them  at  Beliaj&t,  by  his  vessel,  pay  a  much  higher 

?rice  for  the  carriage  of  them  than  the  persons  who  receive  their  goods  by  the  Oscar, 
hat  is  the  main  injury  which  he  says  he  sustains.  There  are  other  minor  matters 
connected  with  the  convenience  of  carrying  goods  on  certain  days  and  at  certain  hours. 
But  that  is  the  main  inconvenience  and  loss  that  he  sustains,  and  he  says  that  that  is 
giving  an  unfair  preference  to  those  carrying  goods  by  the  Oscar,  contrary  to  the 
statute. 

The  railway  company  say  that  they  were  quite  willing  to  have  continued  Mr. 
Napier  as  the  person  to  have  conducted  this  traffic,  but  that  he  would  not  bind  him- 
self to  remain,  and  make  the  transit  of  passengers  and  goods  certain ;  that  he  insisted 
on  the  right  to  remove  his  vessel  at  any  time,  with  or  without  notice,  and  that  he  had 
actually  arranged  for  the  removal  of  it ;  that  that  obliged  them  to  look  out  for  some 
other  vessel  to  carry  the  goods ;  that  they  cannot  conduct  this  traffic  [93]  except  by 
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special  agreement  with  some  steamboat  owner,  and  that  they  were  therefore  forced 
to  make  an  agreement  with  some  one  else,  and  did  so  with  the  owners  of  the  Oscar, 
They  say  that  the  traffic  cannot  be  conducted  advantageously  if  they  have  not  a  special 
agreement  with  a  particular  vessel  for  the  division  of  the  price  of  the  carriage,  and  as 
to  various  other  matters  with  regard  to  notice,  and  otherwise.  They  farther  say 
that  the  subject-matter  of  this  complaint  is  not  one  which  falls  within  the  provision 
of  the  statute  at  ail.  They  say  that  they  were  disposed  to  have  continued  Mr.  Napier, 
and  would  have  preferred  him  to  any  other  person,  if  he  had  agreed  to  fix  his  vessel 
at  that  {dace,  so  as  to  make  sure  that  they  could  send  their  passengers  and  their  goods 
at  an  V  time  without  being  dependent  on  the  caprice  of  anybody. 

The  question  we  have  to  determine  now  is,  whether,  upon  the  evidence  of  the 
facts  of  the  case  as  it  appears  before  us,  the  application  of  Mr.  Napier  is  one  which 
ire  are  to  grant. 

The  remedy  he  seeks,  is,  in  the  first  place,  a  sort  of  declaratory  finding,  but  that 
I  suppose  is  merely  introductory  to  the  operative  part  of  it,  viz.  to  interdict  the  com- 
pany from  giving  any  advantages  or  preferences  to  the  Oscar,  or  to  any  other  party, 
which  are  not  given  to  him  as  owner  of  the  Lancefidd.  That  is  what  he  asks.  It  is 
not  a  remedy  that  is  very  easily  applied,  because  it  is  not  that  they  shall  give  him  the 
adyantages  that  they  give  to  the  Oscar,  but  that  they  shall  not  give  any  advan- 
tages to  the  Oscar  but  what  they  are  giving  to  him ;  that  they  are  to  deprive  the 
Oxar  of  the  advantages  which  she  is  getting,  in  respect  he  has  not  got  them.  And 
that  means  that  they  shall  not  carry  on  their  througii  traffic  with  Belfast  on  the  foot- 
ing on  which  they  are  doing,  but  that  they  are  to  send  their  goods  to  Ardrossan  to  be 
shipped  to  Belfast  at  the  rate  of  charge  of  the  goods  that  are  going  no  further  than 
Aiorossan,  and  to  be  there  carried  by  an^  vessel  whatever. 

And  I  suppose  that  implies,  though  it  is  not  explained  whether  it  does  or  does  not 
imply,  that  tiiey  are  to  undertake  that  the  goods  shall  be  sent  to  Belfast.  Now,  it  is 
very  difficult  to  work  the  prayer  of  that  jpetition  in  any  way  whatever ;  it  is  not  easy 
to  make  it  operative.  But,  apart  from  that,  there  is  a  broader  question,  and  that  is, 
whether  the  particular  thing  complained  of  is  or  is  not  a  matter  struck  at  by  the  clause 
in  the  Railway  Traffic  Act.  The  section  of  that  Act  which  is  founded  on  is  the  second. 
It  is, "  That  every  railway  company,  canal  company,  and  railway  and  canal  company, 
shall,  according  to  their  respective  powers,  afford  all '  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic,  upon  and  from  the  several  railways 
and  canals  belonging  to  or  worked  by  such  companies  respectively,  and  for  the  return  of 
earriages,  trucks,  boats,  and  other  vehicles ;  and  no  such  company  shall  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to,  or  in  favour  of,  any  particular 
person  or  company,  or  any  particular  description  of  traffic,  in  any  respect  whatsoever, 
nor  shall  any  such  company  subject  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
ftspect  whatsoever." 

The  petitioner  here  says  that  the  proceeding  of  which  he  complains  gives  an  undue 
or  unreasonable  preference  to  some  person  or  company,  meaning  the  owner  or  owners 
of  the  Oscar,  whether  it  be  a  person  or  a  company,  and  that  that  subjects  him  to  an 
undue  or  unreasonable  prejudice  and  disadvantage. 

Now,  it  is  important  to  observe,  that  the  matter  we  are  dealing  with  here  is  not 
a  matter  applicable  to  the  conveyance  of  goods  merely  from  Glasgow  to  Ardrossan. 
It  arises  out  of  an  undertaking  by  the  company  to  deliver  goods  at  Belfast.  I  think 
that  is  of  some  importance  in  construing  this  statute  as  to  whether  the  clause  in 
question  is  or  is  not  intended  to  apply  w  that  class  of  actings.  And  I  think  that 
•omc  light  is  thrown  upon  that  by  looking  to  the  next  part  of  that  claiose — *"  Kvery 
railway  company  and  canal  company,  and  railway  and  canal  company,  having  or 
workhig  railways  or  canals  which  form  part  of  a  continuous  line  of  railway  or  canal,  or 
nilway  and  canal  communication,  or  which  have  the  terminus,  station,  or  wharf  of 
the  one  near  the  terminus,  station,  or  wharf  of  the  other,  shall  afford  all  due  and 
reasonable  facilities  for  receiving  and  forwarding  all  the  traffic  arriving  by  one  of 
such  railways  or  canals  by  the  other,  without  any  unreasonable  delay,  and  without 
any  such  preference  or  advantage,  or  prejudice  or  disadvantage,  as  [94]  aforesaid." 
That  is  a  member  of  the  section  applicable  to  conveyance  beyond  the  limits  of  the 
laOway,  and  im|Jies  that  the  previous  part  is  in  reference  to  conveyance  on  the  railway. 
But  here  it  is  separately  provided  what  they  are  to  do  in  regard  to  conveyance 
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beyond  the  railway ;  and  this  proviflion  in  regard  to  their  conduct  as  to  traffic  going 
beyond  the  railways  and  canals  has  nothing  to  do  with  deep^ea  voyages,  or  anything 
of  that  kind. 

Now  this  is  not  a  question  as  to  the  conveyance  of  goods  upon  the  railway.  It 
is  not  that  there  is  an  undue  preference  given  to  goods  going  to  Ardrossan,  of  one 
person  over  another,  or  of  one  species  of  goods  over  another.  And  it  is  not  that,  in 
regard  to  traffic  beyond  that,  they  are  giving  an  undue  preference  to  some  person 
making  a  conveyance  of  goods  beyond  that,  because  the  clause  does  not  apply  to  con- 
veyance by  sea. 

Now  then,  what  are  we  to  make  of  this  case  1  If  that  be  the  sound  reading  of 
^  the  statute,  it  does  not  apply  to  this  case  at  all,  because  this  is  a  complaint  as  to  an  un- 
fair advantage  given  in  reference  to  a  traffic  which  goes  beyond  the  limits  of  the  railway. 
It  is  a  transaction  by  the  railwav  company  with  a  steamboat  company  to  take  goods 
on  to  Belfast,  whereby  they  divide  the  profits  in  a  certain  proportion,  which  gives  to 
the  company  a  smaller  sum  for  the  carriage  of  Belfast  goods  on  their  line  to  Ardrossan 
than  they  would  get  if  they  were  going  no  further.  Is  that  a  matter  of  complaint 
here,  or  is  it  not,  that  they  do  make  a  transaction  whereby  theycharge  a  portion  of 
the  entire  through  rate  smaller  than  the  rate  to  Ardrossan  'i  That  is  not  a  matter 
of  complaint  here,  because  that  is  what  Mr.  Napier  asks  the  railway  company  to  do 
with  him.  He  wants  them  to  make  the  arrangement  which  they  made  with  him 
before,  whereby  they  got  less  for  their  share  of  the  traffic  than  they  charged  on  goods'" 
going  no  farther  than  Ardrossan.  Therefore  he  does  not  complain  that  it  is  illegal 
to  do  that.  On  the  contrary,  he  wants  it  done.  He  wants  a  transaction  whereby 
they  are  to  send  goods  to  Belfast,  and  whereby,  in  sending  goods  to  Belfast,  they  are 
to  receive  less  for  carrying  them  to  Ardrossan  than  they  charge  on  goods  which  they 
carry  to  Ardrossan  and  no  further.  He  wants  that  done,  and  therefore  there  is  no 
illegality  in  the  arrangement,  according  to  his  view  of  it. 

Now,  supposing  there  is  no  illegaUty  in  it,  is  it  an  undue  or  unreasonable  thing 
•  that  they  shall  make  an  arrangement  or  transaction  with  a  particular  vessel  1  It 
seems  to  me  the  most  reasonable  thing  possible  that  they  should  make  a  transaction 
with  a  particular  vessel.  In  the  first  place,  it  requires  a  special  arrangement,  and 
a  special  division  of  the  profits,  and  a  special  confidence  in  the  vessel,  and  in  the  managers 
of  the  vessel,  that  they  are  to  keep  their  tiuae,  and  to  have  the  vessel  seaworthy,  and 
everything  else.  It  is  a  special  arrangement  in  reference  to  doing  something  that  is 
ultra  of  the  statute  altogether.  And  is  every  vessel^that  starts  from  Ardrossan  to  Belfast, 
which  is  ready  to  carry  goods  through,  entitled  to  say,  "  You  shall  allow  goods  booked 
to  Belfast  to  come  by  our  vessel  at  the  same  rate  which  you  are  charging  for  your 
through  traffic  with  others ;  you  shall  transact  with  us  as  you  are  transacting  with 
them ;  it  requires  a  special  contract  to  do  it,  and  vou  shall  enter  into  a  special  contract 
with  every  vessel  that  chooses  to  start  from  Ardrossan  V  If  one  vessel  proposed  to 
do  the  thing  cheaper  than  another,  I  suppose  a  question  might  arise  then.  But  are 
we  to  have  an  inquiry  in  every  case  as  to  whether  one  vessel  is  as  suitable  as  another 
vessel  for  carrying  goods  and  passengers,  and  as  to  whether  the  crew,  and  so  forth, 
of  one  vessel  are  as  good  and  reliable  as  those  of  another  1  Are  we  to  inquire  whether 
sailing  boats  and  steamboats  are  to  be  upon  the  same  footing  1  In  short,  this  kind 
of  traffic  which  is  carried  on  beyond  the  terminus  of  the  railway,  and  across  the  sea, 
the  through  traffic  to  Belfast,  is  a  matter  which  it  is  reasonable,  I  think,  that  the  parties 
should  deal  with  by  special  contract.  It  is  reasonable  that  they  should  select  the 
parties  with  whom  they  are  to  contract,  a  contract  being  necessary  for  the  purpose ; 
and  I  think  it  is  not  a  matter  within  the  provisions  of  the  statute  at  all.  The  matter 
is  very  powerfully  put  the  other  way  in  the  Lord  Ordinary's  note ;  but,  on  the  grounds 
which  I  have  stated,  I  am  of  opinion  that  his  interlocutor  must  be  altered,  and  the 
prayer  of  the  petition  refused. 

Lord  Curriehill. — I  am  of  the  same  opinion,  and  upon  the  same  grounds.  I 
would  only  add  that  I  am  not  clear  that  Mr.  Napier  is  in  a  position  to  avail  himself 
of  the  Act  upon  which  alone  this  application  is  tounded.  He  does  not  allege  th&t 
[95]  the  respondents  refuse  to  carry  his  person  on  the  same  terms  as  those  exacted  for 
carrying  other  persons.  Nor  does  he  allege  that  the  company  refuse  to  carry  goods 
in  which  he  is  concerned  as  owner,  consignee,  or  otherwise,  on  the  same  terms  as  those 
on  which  the  goods  of  others  are  carried.  All  he  says  is,  that  he  is  the  owner  of  a. 
ship,  and  that  they  will  not  enter  into  a  contract  with  him  to  carry  goods  by  that  vessel 
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similar  to  a  contract  they  have  made  for  that  purpose  with  the  owner  of  another  ship. 
I  am  not  prepared  to  say  that  in  that  character  Mr.  Napier  is  entitled  to  found  upon 
the  Act 

Lord  Deas.— I  am  of  the  same  opinion.  The  petition  recites  the  83d  section 
of  the  Railway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  33.  But  that  recital  is 
merely  introductory.  The  complaint  is  not  laid  upon  that  Act,  but  upon  the  Railway 
and  Canal  Traffic  Act,  17  &  18  Vict.  c.  31  (sects.  2,  3,  and  6).  The  prayer  is  for 
the  interdict  or  injunction  which  this  last-mentioned  Act  authorises  in  the  event  of 
violation  of  its  provisions,  and  for  the  Tj^n&lty  of  £200  per  day,  which  it  farther  authorises 
in  the  event  of  failure  to  obey  the  injunction  or  interdict.  The  sole  question  we  have 
at  present  to  deal  with,  therefore,  is  whether  the  complainer  is  entitled  to  the  interdict 
he  asksl 

It  is  not  very  easy  to  make  out  from  the  petition  what  that  interdict  is.  The  want 
of  precision  in  this  respect  is  itself  a  formidable  objection  to  the  appUcation ;  for  the 
prayer  for  an  interdict  ought  always  to  be  so  precise  as  to  leave  no  room  for  doubt, 
when  the  prayer  is  granted,  what  will  be  compliance  with  and  what  will  be  violation 
of  the  interdict.  The  complainer  can  only  mean  one  of  two  things ;  either  that  the 
owners  of  all  vessels  trading  between  Ardrossan  and  Belfast  should  be  put  on  the  same 
footing  as  the  owners  of  the  Oscar,  which  would  put  an  end,  undoubtedly,  to  all  pre- 
ference or  monopoly  j  or  that  the  complainer  individually,  as  owner  of  the  Lance  field, 
should  be  put  on  the  same  footing  with  the  owners  of  the  Oscar,  the  result  of  which 
would  simply  be  to  give  the  alleged  preference  and  monopoly  (said  to  be  illegal)  to  the 
owners  of  two  vesseb  in  place  of  the  owners  of  one. 

If  the  first  of  these  courses  were  taken,  it  is  clear  enough  that  the  through  traffic 
to  and  from  Belfast  could  not  be  carried  on.  If  the  railwav  company  engage  to  carry 
goods  and  passengers  between  the  dilEerent  stations  on  their  Une  and  Belfast,  they 
must  become  responsible  for  the  vessels  in  which  the  goods  and  passengers  are  conveyed. 
They  can  hardly  be  expected  to  do  that  if  the  owners  of  the  goods  may  cause  them  to 
be  forwarded  by  any  steam  or  sailing  vessel  they  please,  and  if  the  passengers  may  cross 
by  any  vessel  they  find  at  the  quay,  and  require  the  railway  company  to  settle  with 
that  vessel  for  carrying  them  across.  If  the  railway  company  cannot  prefer  one  vessel 
to  another, — ^a  safe  to  an  unsafe  vessel, — or  responsible  owners  to  a  limited  Uabilitv 
company,  or  men  of  straw, — it  is  obvious  enough  that  thev  must  decline  the  through  - 
traffic  altogether,  which,  so  far  as  can  be  gathered  from  this  petition,  is  by  no  means 
what  the  complainer  wants.  He  is  not  a  partner  of  the  railway  company,  and  does 
not  pretend  to  raise  any  objection  to  the  legality  of  the  railway  company  undertaking 
the  through  traffic,  wluch  is  admittedlv  for  their  pecuniary  advantage.  Accordingly, 
it  is  obviously  not  the  doing  away  with  all  selection  and  preference  of  vessels  (which 
would  put  an  end  to  the  through  traffic),  that  is  intended  to  be  complained  of  in  this 
petition ;  but  the  transferring  from  the  complainer  to  another  party  the  preference 
he  for  sometime  enjoyed,  and  desires  to  enjoy  again,  or,  at  least,  to  shareiin  with  the 
owners  of  'the  Oscar,  although  the  illegality  (if  there  be  such)  would,  as  I  have  said, 
be  the  same  in  the  cases  of  two  vessels  as  of  one. 

The  petition  accordingly  sets  forth  as  the  first  and  leading  ground  of  complaint 
(p.  3,  head  1),  that  "  the  respondents  refuse  to  issue  through  tickets  or  to  arrange 
for  through  tickets  being  issued  in  connection  with  the  petitioner's  vessel."  The 
object  of  the  complaint  therefore  is  not  to  object  to  the  through  traffic,  or  to  put  an 
eid  to  it,  but  to  have  it  continued.  He  represents  it  as  having  been  profitable  to  the 
railway  company,  as  well  as  to  himself,  while  his  preference  continued,  and  likewise 
as  advantageous  to  the  pubUc,  for  he  says  (petition,  p.  8)  that  "  passengers  always 
prefer  a  through  ticket."  His  complaint  is  (petition,  p.  7)  that  the  railway  company 
"  have  not  only  refused  to  continue  to  the  petitioner  the  facilities  which  he  formerly 
enjoyed  for  the  traffic  of  his  steamer,"  but  have  given  to  the  owners  of  the  Oscar  the 
iaoHties  which  they  gave  but  now  refuse  to  him.  He  expressly  [96]  states  (petition, 
p.  8,  head  2),  that  the  reduced  fares  charged  on  through  passengers  by  the  Oscar  are, 
as  the  petitioner  believes,  the  same  scale  as  that  arranged  with  the  petitioner  " ;  and 
he  does  not  say  that  the  through  rates  arranged  for  goods  are  different  from  those 
which  had  been  arranged  with  him.  He  sums  up  by  saying  (petition,  p.  11,  near 
bottom)  that  he  has  frequently  remonstrated  with  the  respondents,  and  required  them 
*  to  put  the  two  steamships  and  the  parties  running  them  respectively  on  exactly  the 
lame  footing  ** ;  but  this  has  been  refused,  and  "  he  is  compelled,  in  consequence,  to 
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[81]  Against  this  interlocutor  a  reclaiming  note  was  presented  by  Messrs.  Jarvie. 
There  was  also  a  reclaiming  note  against  it,  in  as  far  as  it  found  no  expenses  due  to 
either  party,  at  the  instance  of  the  trustee  under  the  sequestration  of  15th  August, 
and  the  other  parties  who  had  appeared  to  oppose  Messrs.  Jarvie's  petition  for  a  recall 
of  that  sequestration. 

Argued  for  Messrs.  Jarvie ; — It  was  not  competent  for  the  bankrupts  to  present 
a  petition  for  sequestration  during  the  dependence  of  a  previous  petition  at  the  suit 
of  a  creditor.  The  petitioners  had  acquired  a  right  under  the  first  petition,  of  which 
the  Court  will  not  allow  them  to  be  deprived  by  the  second.  The  Lord  Ordinary's 
view  is  incorrect,  that  under  section  42  of  the  Bankruptcy  Act,  the  3d  of  August,  and 
not  the  15th,  will  be  held  as  the  date  of  the  sequestration  in  any  questions  of  preference 
that  may  arise ;  for  the  date  of  the  deliverance  on  any  petition  for  sequestration  in 
that  section  must  refer  to  the  deliverance  on  any  petition  on  which  sequestration  is 
•awarded,  and  not  to  the  deliverance  on  any  petition  whatever.  It  would  not  benefit 
the  petitioners  now  to  conjoin  their  petition  with  that  of  the  bankrupts,  for  the  date 
of  sequestration  would  still  be  the  15th. 

Argued  contra ;— There  was  nothing  in  the  existence  of  a  prior  petition  to  exclude 
the  action  of  the  bankrupts  in  presenting  a  petition  with  the  concurrence  of  a  creditor  ; 
and  when  that  petition  was  presented,  there  was  no  discretion  in  the  Lord  Ordinary 
to  refuse  sequestration,  and  there  is  none  in  this  Court  now  to  recall  it.  *  The  only 
question  is  whether  the  petitioners  have  a  right  to  have  it  recaDed ;  and  it  is  submitted 
that  they  have  not.  They  ought  now  to  conjoin  their  petition  with  that  presented  by 
the  bankrupts,  and  then  the  date  of  the  sequestration  (except  as  to  Templeton's  estate, 
as  to  which  they  do  not  seek  a  recall  of  the  sequestration),  will  be  the  3d  of  August.! 

Reference  was  made  in  the  course  of  the  argument  to  sects.  13,  19,  29,  30,  42,  48, 
102,  107,  108,  111  of  the  Bankruptey  Act  1856. 

The  opinion  of  the  Court  was  delivered  by — 

Lord  Curriehill. — On  the  3d  of  August  last  a  petition  for  the  sequestration  of 
the  estates  of  John  Eonald  and  Companv,  and  John  Ronald  junior,  as  a  partner  of 
that  firm,  was  presented  in  the  Bill-Chamber  by  Messrs.  R.  and  J.  Jarvie,  representing 
themselves  to  be  creditors  of  the  firm.  Along  with  that  petition  there  were  presented 
the  grounds  of  the  debt,  and  the  diligence  by  which  it  was  alleged  that  the  firm  had 
been  rendered  bankrupt,  together  with  relative  affidavit,  these  documents  being  said 
to  be  such  as  the  statute  required.  On  the  same  day  the  Lord  Ordinary  officiating  on 
the  Bills  pronounced  a  deliverance,  by  which,  also  in  conformity  with  the  statute,  he 
panted  warrant  to  cite  the  parties  to  appear  in  Court  on  the  seventh  day  next  after 
citation.  It  appears  that  on  the  9th  of  August  that  citation  was  given,  and  conse- 
quently the  day  of  compearance,  in  terms  of  the  Act,  was  the  16th  of  August.  An 
abbreviate  of  that  interlocutor,  being  the  first  deliverance  on  the  petition,  was  recorded 
in  the  Register  of  Inhibitions,  in  terms  of  the  statute.  That  step  was  of  the  greatest 
importance  in  various  ways  to  the  creditors.  Among  others,  it  had  the  effect  of  an 
inhibition  preventing  the  bankrupts  from  contracting  further  debts,  and  from  doing 
or  executing  any  deed  to  the  prejudice  of  the  then  existing  creditors.  Further,  it 
had  the  effect  of  accumulating  interest  on  all  debts  as  from  that  date.  Above  all,  it 
had  the  effect,  in  the  event  [8^  of  the  sequestration  proceeding,  of  rendering  the  trans- 
ference of  the  estate  to  the  trustee  for  the  creditors  operative  retrospectively  to  that 
date.  It  was  therefore  a  proceeding  of  the -utmost  importance  to  all  the  creditors, 
and  created  rights  in  their  favour  which  could  not  be  disappointed.  The  16th  of 
August  being  the  day  of  compearance,  if  the  bankrupts  did  not  then  appear  and  shew 
cause  why  sequestration  should  not  be  awarded,  it  was  incumbent  on  the  Lord  Ordinary, 

Lord  Ordinary  is  disposed  to  think  that,  under  the  very  general  provision  of  sect.  42 
of  the  statute,  the  3d  of  August,  being  the  date  of  *  the  first  deliverance  [81]  on  a  petition 
for  sequestration,'  would  be  held  to  be  the  date  of  the  present  sequestration,  as  it  imques- 
tionably  would  have  been  had  the  sequestration  been  awarded^under  the  petitions  after 
being  conjoined.  But  if  the  petitioners  doubt  the  soundness  of  this  view,  it  appears 
to  the  Lord  Ordinary  that  their  proper  course  would  be  to  move  to  have  the  original 
petition  conjoined  with  that  on  which  sequestration  has  been  awarded,  to  the  com- 
petency of  which  course,  as  at  present  advised,  the  Lord  Ordinary  sees  no  objection." 

*  Joel  V.  Gill,  June  10,  1859,  21  D.  929. 

t  Love  V.  Anderson,  July  4, 1846,  8  D.  1016. 
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interma  of  the  30th  section,  instantly  to  sequestrate  their  estates.  When  the  16th 
arrived,  however,  an  ohstacle  was  found  in  the  way,  for  on  the  preceding  day,  the  1 5th, 
tte  bankrupts  had  themselves  presented  a  petition  for  sequestration  of  the  estate  of 
the  Teiy  same  parties,  as  well  as  of  the  estate  of  another  individual  said  to  have  been 
another  partner  of  the  company.  The  mere  presenting  of  that  petition  was  not  an 
Tinlawful  proceeding,  and  could  do  no  harm ;  on  the  contrary,  it  afiorded  the  strongest 
proof  that  the  ban^nipts  consented  to  the  sequestration.  But  the  bankrupts,  while 
they  did  not  give  notice  of  the  step  they  were  taking  to  the  parties  who  had  presented 
the  petition  on  the  3d,  proceeded  to  obtain  an  interlocutor  sequestrating  the  estate 
on  their  own  petition,  and  had  that  interlocutor  recorded  as  the  first  deliverance  in 
terms  of  the  Act.  That  was  a  proceeding  which,  to  say  the  least,  tended  to  create 
great  confusion.  What  the  bankupts  intended  by  it,  in  as  far  as  it  prayed  for  seques- 
tration of  the  estate  of  the  company  and  of  Mr.  Ronald,  I  do  not  know,  and  they  have 
not  given  sufficient  explanation  of  it.  If  notice  had  been  given  of  it,  and  the  parties 
who  petitioned  on  the  3d  had  appeared,  I  do  not  think  the  Lord  Ordinary  would  have 
been  bound  to  pronounce  an  interlocutor  awarding  sequestration  upon  it  alone ;  for 
already  the  estate  had  been  rendered  litigious,  and  no  act  of  the  bankrupts  could  aifect 
it.  What  the  other  creditors  might  have  done,  I  do  not  know ;  but  probably  the 
presentation  of  the  petition  by  the  bankrupts  would  have  been  held  as  their  consent 
to  the  sequestration,  and  it  would  have  been  conjoined  with  the  former  petition,  and 
the  sequestration  would  have  been  awarded  in  the  conjoined  applications ;  and,  at 
all  events,  the  bankrupts  themselves  could  not  alter  the  rights  of  parties.  The  bank- 
rupts, however,  having  taken  an  interlocutor  sequestrating  their  estates,  the  question 
arises  whether  sequestration  can  now  be  pronounced  on  the  petition  presented  on 
the  3d  There  is  not  any  clause  in  the  Bankruptcy  Act  specially  applicable  to  such 
a  ease,  for  the  19th  section  applies  only  to  the  case  of  sequestration  being  awarded 
against  the  same  debtor  in  different  Courts.  But,  at  all  events,  I  think  that  the  bank- 
rupts were  not  entitled  to  obtain  sequestration  in  such  a  way  as  to  endanger  the  rights 
(rf  creditors,  as  they  woidd  have  stood  had  sequestration  been  awarded  on  the  petition 
presented  on  the  3d.  I  think,  therefore,  that  the  interlocutor  of  the  Lord  Ordinary 
oi^ht  to  be  recalled  as  far  as  regards  the  sequestration  of  the  estates  of  John  Ronald 
and  Company  and  the  partner  Ronald,  for  with  the  sequestration  of  the  estate  of 
Templeton  we  have  nothing  to  do.  The  petition  for  recall  does  not  apply  to  the  seques- 
tration of  his  estate.  It  has  been  suggested,  that  possibly  it  may  turn  out  that  the 
petition  presented  on  the  3d  was  not  such,  as  that  sequestration  may  be  awarded  upon 
it,  as  there  is  no  evidence  of  notour  bankruptcy  at  that  time.  I  hardly  think  that  that 
can  be  urged  after  the  day  of  compearance  is  passed,  and  the  bankrupts  have  not  ap- 
peared to  shew  cause  why  sequestration  should  not  be  awarded.  In  order,  however, 
to  fi;uard  against  any  risk,  I  think  we  should  recall  the  interlocutor  only  in  hoc  statu, 
and  I  would  not  dismiss  the  petition  of  the  bankrupts,  as  it  contains  the  most  emphatic 
consent  on  their  part  to  the  sequestration. 

It  was  contended  at  the  bar,  that  it  was  unnecessary  to  recall  the  interlocutor  of 
the  15th,  because  the  petition  presented  on  the  3d  might  now  be  conjoined  with  the 
safag^uent  proceedings,  and  then,  under  the  42d  section,  the  date  of  the  deliverance 
on  that  petition  would  be  the  date  of  the  sequestration.  I  think,  however,  that  the 
words  "  any  petition  "  in  that  section  must  be  held  to  mean  any  petition  under  which 
sequestration  is  awarded.  According  to  the  reading  of  the  word  "  any  "  by  the  re- 
^xmdents,  it  would  applv  to  an  interlocutor  by  which  some  former  application  had 
been  refused,  and  which  nad  become  final.  I  am,  therefore,  of  opinion,  tnat  we  ought 
to  lecaU  in  hoc  statu  the  interlocutor  pronounced  on  15th  August  on  the  second 

Stion,  and  remit  the  petition  on  whicn  it  proceeded  to  the  Lord  Ordinary  on  the 
I,  with  the  view  of  its  being  conjoined  with  the  former  petition  of  the  3a,  and  in 
these  conjoined  actions  he  will  sequestrate  the  estates  [83]  anew,  unless  good  cause  to 
the  contrary  be  shewn  by  the  respondents  in  the  present  application. 

Thk  Court  pronounced  the  following  interlocutor : — "  Recall  the  interlocutor 
ol  the  Lord  Ordinary  complained  of,  and  recall  in  hoc  statu  the  interlocutor  dated  the 
15th  of  August  last,  pronounced  under  the  petition  of  John  Ronald  and  Company 
and  John  Ronald  junior,  and  John  Templeton,  with  concurrence  of  D.  Cook  and 
Company,  in  so  far  as  that  interlocutor  operates  as  a  sequestration  of  the  estates  of 
the  said  John  Ronald  and  Company  and  John  Ronald  junior  :  Appoint  the  judgment 
oE  recall  to  be  entered  in  the  Register  of  Sequestrations,  and  on  the  margin  of  the 
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also  except  with  respect  to  the  said  Dr.  Andrew  Buchanan  ;  to  decern  at  the  instance 
of  the  petitioner,  as  liquidator  foresaid,  against  the  said  Walter  Buchanan,  James 
Brown,  Cunningham  Smith,  William  Hamilton,  and  Charles  Wilsone  Brown,  the 
other  defenders  in  said  action,  in  terms  of  the  conclusions  of  the  summons,  and  to  find 
these  defenders  liable  in  the  expenses  in  the  cause  in  this  Court,  and  also  the  expenses 
of  the  present  application  and  procedure  therein;  to  appoint  an  account  of  such 
expenses  to  be  lodged,  and  remit  to  the  Auditor  to  tax  the  same,  and  to  report  to  the 
Lord  Ordinary ;  and  remit  to  his  Lordship  to  decern  for  the  said  expenses,  and  to 
proceed  with  the  cause ;  or  to  do  otherwise,"  &c. 

The  summons  in  the  action  contained  the  ordinary  conclusion  for  expenses. 

Argued  for  the  liquidator , — The  cause  has  been  remitted  to  this  Court,  with  direc- 
tions to  pronounce  decree  in  terms  of  the  conclusions  of  the  summons,  and  to  do  further 
in  the  cause  as  shall  be  consistent  with  the  judgment  of  the  House.  The  summons 
contains  a  conclusion  for  expenses ;  and  these  ought  therefore  to  be  given  against 
the  defenders,  other  than  Dr.  Andrew  Buchanan.  It  is  also  consistent  with  the  judg- 
ment of  the  House,  that  it  should  be  remitted  to  the  Lord  Ordinary  to  proceed  with 
the  cause ;  because  the  interlocutor  of  the  Lord  Ordinary  still  stands  as  to  Dr.  Andrew 
Buchanan,  who  is  in  terms  of  that  interlocutor  liable  as  a  trustee,  and  he  may  be  in 
possession  of  some  of  the  trust-funds  which  the  liquidator  is  entitled  to  reach  through 
him. 

Argued  for  the  defenders , — The  expenses  in  this  Court  will  not  be  given  when 
the  judgment  of  the  House  of  Lords  has  exhausted  the  whole  cause,  and  has  said 
nothing  as  to  expenses.  A  decemiture,  in  terms  of  the  conclusions  of  the  summons, 
is  not  a  decerniture  for  expenses.    Then  the  action  was  directed  simply  to  try  the 

B^rsonal  liability  of  these  trustees,  and  the  liquidator  is  not  entitled  to  go  on  against 
r.  Buchanan  as  a  trustee.* 
Lord  PREsroENT. — The  House  of  Lords  has  reversed  the  interlocutors  of  this  Court 
and  of  the  Lord  Ordinary,  and  has  remitted  the  cause  to  us,  with  directions  to  pro- 
nounce decree  against  the  respondents,  except  Dr.  Buchanan,  "in  terms  of  the 
conclusions  of  the  summons,"  and  "  to  do  further  in  the  cause  as  shall  be  just  and  con- 
sistent herewith."  Mr.  Shand  says  we  are  bound  to  give  decree  for  expenses  in  respect 
of  the  terms  of  this  judgment,  seeing  that  the  summons  contains  a  conclusion  for  ex- 
penses. I  do  not  think  we  are  bound  to  give  expenses,  for  a  decerniture  in  terms  of 
the  conclusions  of  a  summons  is  not  held  to  be  a  decerniture  for  expenses.  There  may 
perhaps  be  a  question  whether  it  is  not  open  to  us,  if  we  are  so  disposed,  to  give  expenses, 
under  the  direction  "  to  do  further  in  the  cause  as  shall  be  just,  and  consistent  here- 
with." But  supposing  it  to  be  open  to  us,  I  am  not  disposed  to  give  expenses  in  the 
present  case.  With  regard  to  that  part  of  the  prayer  of  the  petition  which  asks  us 
to  remit  to  the  Lord  Ordinary  to  proceed  with  the  cause,  it  has  been  explained  that  the 
object  is  to  establish  liability  against  the  trust-estate ;  but  I  regard  this  as  an  action 
against  these  parties  as  individuals  and  not  as  trustees,  and  I  do  not  see  that  we  can 
proceed  as  if  the  trust-estate  were  here.  A  difficulty  is  suggested  as  to  how  we  should 
deal  with  Dr.  Buchanan,  as  to  [99]  whom  the  case  stands  as  it  stood  when  the  reclaim- 
ing note  against  the  Lord  Or(finary*s  interlocutor  was  refused.  Now  we  are  desired 
to  do  further  in  the  cause*  as  shall  be  just,  and  consistent  with  the  judgment  of  the 
House  of  Lords.  The  only  course  consistent  with  that  judgment  as  regards  Dr. 
Buchanan  is,  I  think,  to  assoilzie  him.  I  would  add,  on  the  subject  of  the  demand 
for  expenses,  that  it  used  to  be  the  practice  of  the  House  of  Lords,  and  probably  is  so 
still,  not  to  give  the  expenses  incurred  in  the  Court  below,  when  the  judgment  of  the 
Court  is  reversed.  At  all  events,  if  the  expenses  are  intended  to  be  given,  the  judgment 
is  generally  if  not  always  so  expressed.  Here  that  is  not  expressed,  and  I  do  not  under- 
stand that  any  proposal  was  made  to  the  House  of  Lords  to  give  expenses  in  the  Court 
below.  I  therefore  rather  interpret  the  judgment  as  not  leaving  it  open  to  us  to  do  so. 
Certainly  it  does  not  direct  us  to  do  so. 

Lord  Curriehill. — In  regard  to  the  question  whether  the  pursuer  has  a  decree 
entitling  him  to  claim  from  the  trust-estate,  I  am  of  opinion  that  he  has  not.  I  think, 
if  such  a  decree  had  been  pronounced,  it  would  have  been  inept,  as  being  ultra  petita^ 

*  Stewart  v.  Scott,  March  14,  1836,  14  S.  692  ;  Purves  v.  Landale,  May  31,  1845, 
7JD.  810;  Colquhoun  v.  Borrows,  Dec.' 20,  1854,  17  D.  246;  Hay  v.  Magistrates  of 
Perth,'May  12,  1863,  ante,  vol.  i.  H.  L.  p.  41. 
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because  there  was  no  action  in  which  it  could  be  pronoimced.  But  I  do  not  think 
that  is  the  true  meaning  of  the  judgment  of  the  House  of  Lords.  I  think  that  the 
words  founded  on  are  merely  expletive  of  what  goes  before ;  and  that  the  true  reading 
is,  that  although  the  trust-estate  may  be  liable,  there  is  personal  liability.  And  as 
to  expenses,  I  do  not  think  we  should  give  them  imless  we  are  ordered  to  do  so  by  the 
Mouse  of  Lords,  and  I  see  no  such  order  here.  I  do  not  think  a  judgment  in  this  dourt, 
ia  terms  of  the  libel,  would  be  a  judgment  for  expenses,  and  this  judgment  as  it  stands 
is  not  a  judgment  for  expenses. 

Lord  Deas. — Expenses  are  asked  on  two  grounds :  In  the  first  place,  it  is  said 
that  the  House  of  Lords  has  directed  us  to  decern  in  terms  of  the  conclusions  of  the 
summons,  and  that  one  of  these  conclusions  is  for  expenses.  I  am  very  clearly  of 
opinion  that  that  is  not  conclusive.  Expenses  are  an  incident  of  the  process.  They 
may  be  awarded  against  a  pursuer ;  and  it  has  been  held  that  they  may  be  awarded 
against  a  defender,  even  when  not  concluded  for.  A  decree  in  this  Court,  in  terms 
of  the  conclusions  of  the  summons,  was  never  held  or  understood  to  include  expenses 
if  nothing  was  said  in  the  decree  about  expenses.  A  direction  to  pronounce  such 
a  decree  cannot  be  stronger  than  the  decree  itself  would  have  been  if  pronoimced. 

In  the  second  place,  it  is  said  to  be  open  and  competent  to  the  petitioner  to  claim 
expenses,  and  that  he  ought  to  be  foimd  entitled  to  them.  The  question  whether 
it  is  competent  for  us  now  to  find  the  petitioner  entitled  to  the  expenses  incurred  by 
him  in  this  G)urt,  depends  upon  whether  the  judgment  of  the  House  of  Lords  does 
or  does  not  exhaust  the  cause.  If  it  exhausts  the  cause,  or,  what  is  the  same  thing, 
directs  us  to  do  something  which  will  exhaust  the  cause,  it  is  settled,  by  a  series  of 
decisions  not  now  to  be  gone  back  upon,  that  we  cannot  competently  deal  with  ques- 
tions of  past  expenses.  Xfow,  it  appears  to  me  that  the  judgment  of  the  House  of 
Lords  leaves  to  this  CJourt  no  alternative  but  to  assoilzie  Dr.  Buchanan,  and  decern 
against  the  other  defenders  in  terms  of  the  conclusions  of  the  summons,  by  which 
absolvitor  and  decemiture  these  conclusions  will  be  exhausted.  There  is  no  conclusion 
in  the  summons  except  aeainst  the  defenders  **  personally  and  individually,  and  con- 
junctly and  severally.*  They  are  not  concluded  against  in  the  character  of  trustees, 
and  it  is  plain  from  the  statements  and  pleas  in  this  record,  that  it  was  not  contemplated 
or  intended  to  raise  any  question  of  liability  in  that  character  in  this  summons.  It 
may  admit  of  dispute,  whether,  if  the  partnership  was  with  the  defenders  personally 
and  individually,  there  was  partnership  also  on  behalf  of  the  trust-estate.  But  that 
ia  not  a  question  which  can  be  dealt  with  or  decided  under  this  summons  and  record. 
It  IS  said  the  case  ought  to  go  on  as  against  Dr.  Buchanan  qtm  trustee.  But  Dr. 
Buchanan,  qua  trustee,  does  not  represent  the  trust-estate.  No  decree  against  him 
(jua  trustee  could  affect  the  trust-estate.  The  trustees  can  only  act  as  a  body  by 
tlieir  whole  number  or  their  quorum.  The  action  could  no  more  proceed  against 
I>r.  Buchanan  alone,  as  representing  the  trust-estate,  than  it  could  have  been  instituted 
against  him  alone  as  representing  that  estate.  If  the  pursuers,  in  addition  to  the 
decree  of  personal  liability  they  are  now  to  obtain,  wish  and  think  they  can  succeed 
in  constituting  liability  against  the  trust-estate  also,  I  see  nothing  to  prevent  their 
bringing  an  action  to  try  that  question.  But  I  am  clearly  of  opinion  that  it  cannot 
be  tried  under  this  summons  and  record. 

QOO]  I  shall  only  further  observe,  that  even  if  it  had  been  competent  to  award  past 
expenses,  I  think  it  would  by  no  means  have  been  a  matter  of  course  that  the  pursuers 
should  be  found  entitled  to  them.  But  I  do  not  go  into  that  question,  because  I  think 
ire  have  no  power  to  entertain  it. 

Lord  Ardmillan. — ^I  agree  in  the  opinion,  that  if  the  cause  is  exhausted  by  the 
judgment  of  the  House  of  Lords,  there  is  nothing  left  for  us  to  do  but  to  apply 
that  judgment.  I  have  also  to  observe  that  this  action  as  laid  has  been  exhausted  by 
the  judgment.  The  action  was  brought  against  these  six  trustees,  not  to  enforce  the 
Kabflity  of  the  trust-estate,  which  was  never  in  dispute,  but  to  enforce  their  personal 
liability.  The  result  is,  that  one  of  the  six  is  found  not  to  be  personally  liable,  and 
he  must  be  assoilzied ;  but  the  rest  are  found  to  be  personally  liable.  The  proposition 
which  Mr.  Shand,  for  the  liquidator,  now  maintains  is,  that  though  the  defenders 
were  personally  bound  as  partners,  still  he  has  the  trust-estate  as  his  debtor,  and  liable 
in  this  action  in  respect  of  that  one  of  the  six  trustees  having  validly  bound  the  trust- 
estate  to  that  partnership.  I  never  heurd  such  a  proposition,  and  no  authority  for 
it  has  been  adduced.    It  would  need  a  great  dwJ  of  argument  to  support  it  in  another 
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also  except  with  respect  to  the  said  Dr.  Andrew  Buchanan ;  to  decern  at  the  instance 
of  the  petitioner,  as  liquidator  foresaid,  against  the  said  Walter  Buchanan,  James 
Brown,  Cunningham  Smith,  William  Hamilton,  and  Charles  Wilsone  Brown,  the 
other  defenders  in  said  action,  in  terms  of  the  conclusions  of  the  summons,  and  to  find 
these  defenders  liable  in  the  expenses  in  the  cause  in  this  Court,  and  also  the  expenses 
of  the  present  application  and  procedure  therein;  to  appoint  an  account  of  such 
expenses  to  be  lodged,  and  remit  to  the  Auditor  to  tax  the  same,  and  to  report  to  the 
Lord  Ordinary ;  and  remit  to  his  Lordship  to  decern  for  the  said  expenses,  and  to 
proceed  with  the  cause ;  or  to  do  otherwise,"  &c. 

The  summons  in  the  action  contained  the  ordinary  conclusion  for  expenses. 

Argued  for  the  liquidator , — The  cause  has  been  remitted  to  this  Court,  with  direc- 
tions to  pronounce  decree  in  terms  of  the  conclusions  of  the  summons,  and  to  do  further 
in  the  cause  as  shall  be  consistent  with  the  judgment  of  the  House.  The  summons 
contains  a  conclusion  for  expenses;  and  these  ought  therefore  to  be  given  against 
the  defenders,  other  than  Dr.  Andrew  Buchanan.  It  is  also  consistent  with  the  judg- 
ment of  the  House,  that  it  should  be  remitted  to  the  Lord  Ordinary  to  proceed  with 
the  cause ;  because  the  interlocutor  of  the  Lord  Ordinary  still  stands  as  to  Dr.  Andrew 
Buchanan,  who  is  in  terms  of  that  interlocutor  liable  as  a  trustee,  and  he  may  be  in 
possession  of  some  of  the  trust-funds  which  the  liquidator  is  entitled  to  reach  through 
him. 

Argued  for  the  defenders , — The  expenses  in  this  Court  will  not  be  given  when 
the  judgment  of  the  House  of  Lords  has  exhausted  the  whole  cause,  and  has  said 
nothing  as  to  expenses.  A  decerniture,  in  terms  of  the  conclusions  of  the  summons, 
is  not  a  decerniture  for  expenses.  Then  the  action  was  directed  simply  to  try  the 
personal  liability  of  these  trustees,  and  the  liquidator  is  not  entitled  to  go  on  against 
Dr.  Buchanan  as  a  trustee.* 

Lord  President. — The  House  of  Lords  has  reversed  the  interlocutors  of  this  Court 
and  of  the  Lord  Ordinary,  and  has  remitted  the  cause  to  us,  with  directions  to  pro- 
nounce decree  against  the  respondents,  except  Dr.  Buchanan,  "in  terms  of  the 
conclusions  of  the  summons,"  and  **  to  do  further  in  the  cause  as  shall  be  just  and  con- 
sistent herewith."  Mr.  Shand  says  we  are  bound  to  give  decree  for  expenses  in  respect 
of  the  terms  of  this  judgment,  seeing  that  the  summons  contains  a  conclusion  for  ex- 
penses. I  do  not  think  we  are  bound  to  give  expenses,  for  a  decerniture  in  terms  of 
the  conclusions  of  a  summons  is  not  held  to  be  a  decerniture  for  expenses.  There  may 
perhaps  be  a  question  whether  it  is  not  open  to  us,  if  we  are  so  disposed,  to  give  expenses, 
under  the  direction  "  to  do  further  in  the  cause  as  shall  be  just,  and  consistent  here- 
with." But  supposing  it  to  be  open  to  us,  I  am  not  disposed  to  give  expenses  in  the 
present  case.  With  regard  to  that  part  of  the  prayer  of  the  petition  which  asks  us 
to  remit  to  the  Lord  Ordinary  to  proceed  with  the  cause,  it  has  been  explained  that  the 
object  is  to  establish  liability  against  the  trust-estate ;  but  I  regard  this  as  an  action 
against  these  parties  as  individuals  and  not  as  trustees,  and  I  do  not  see  that  we  can 
proceed  as  if  the  trust-estate  were  here.  A  difficulty  is  suggested  as  to  how  we  should 
deal  with  Dr.  Buchanan,  as  to  [99]  whom  the  case  stands  as  it  stood  when  the  reclaim- 
ing note  against  the  Lord  Ordinary's  interlocutor  was  refused.  Now  we  are  desired 
to  do  further  in  the  cause'  as  shall  be  just,  and  consistent  with  the  judgment  of  the 
House  of  Lords.  The  only  course  consistent  with  that  judgment  as  regards  Dr. 
Buchanan  is,  I  think,  to  assoilzie  him.  I  would  add,  on  the  subject  of  the  demand 
for  expenses,  that  it  used  to  be  the  practice  of  the  House  of  Lords,  and  probably  is  so 
still,  not  to  give  the  expenses  incurred  in  the  Court  below,  when  the  judgment  of  the 
Court  is  reversed.  At  all  events,  if  the  expenses  are  intended  to  be  given,  the  judgment 
is  generally  if  not  always  so  expressed.  Here  that  is  not  expressed,  and  I  do  not  under- 
stand that  any  proposal  was  made  to  the  House  of  Lords  to  give  expenses  in  the  Court 
below.  I  therefore  rather  interpret  the  judgment  as  not  leaving  it  open  to  us  to  do  so. 
Certainly  it  does  not  direct  us  to  do  so. 

Lord  Curriehill. — In  regard  to  the  question  whether  the  pursuer  has  a  decree 
entitling  him  to  claim  from  the  trust-estate,  I  am  of  opinion  that  ne  has  not.  I  think, 
if  such  a  decree  had  been  pronounced,  it  would  have  been  inept,  as  being  ultra  petiiaj 

*  Stewart  v.  Scott,  March  14,  1836,  14  S.  692  ;  Purves  v.  Landale,  May  31,  1845, 
7?D.  810;  Colquhoun  v.  Borrows,  Dec.»20,  1854,  17  D.  245;  Hay  r.  Magistrates  of 
Perthj'May  12,  1863,  ante,  vol.  i.  H.  L.  p.  41. 
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because  there  was  no  action  in  which  it  could  be  pronoimced.  But  I  do  not  think 
that  is  the  true  meaning  of  the  judgment  of  the  House  of  Lords.  I  think  that  the 
words  founded  on  are  merely  expletive  of  what  goes  before ;  and  that  the  true  reading 
is,  that  although  the  trust-estate  may  be  hable,  there  is  personal  liability.  And  as 
to  expenses,  I  do  not  think  we  should  give  them  unless  we  are  ordered  to  do  so  by  the 
House  of  Lords,  and  I  see  no  such  order  here.  I  do  not  think  a  judgment  in  this  (Jourt, 
in  terms  of  the  libel,  would  be  a  judgment  for  expenses,  and  this  judgment  as  it  stands 
is  not  a  judgment  for  expenses. 

Lord  Deas. — Expenses  are  asked  on  two  grounds :  In  the  first  place,  it  is  said 
that  the  House  of  Lords  has  directed  us  to  decern  in  terms  of  the  conclusions  of  the 
summons,  and  that  one  of  these  conclusions  is  for  expenses.  I  am  very  clearly  of 
opinion  that  that  is  not  conclusive.  Expenses  are  an  incident  of  the  process.  They 
may  be  awarded  against  a  pursuer ;  and  it  has  been  held  that  they  may  be  awarded 
against  a  defender,  even  when  not  concluded  for.  A  decree  in  this  Court,  in  terms 
of  the  conclusions  of  the  summons,  was  never  held  or  understood  to  include  expenses 
if  nothing  was  said  in  the  decree  about  expenses.  A  direction  to  pronoimce  such 
a  decree  cannot  be  stronger  than  the  decree  itself  would  have  been  if  pronounced. 

In  the  second  place,  it  is  said  to  be  open  and  competent  to  the  petitioner  to  claim 
expenses,  and  that  he  ought  to  be  found  entitled  to  them.  The  question  whether 
it  is  competent  for  us  now  to  find  the  petitioner  entitled  to  the  expenses  incurred  by 
him  in  this  Court,  depends  upon  whetiier  the  judgment  of  the  House  of  Lords  does 
or  does  not  exhaust  tne  cause.  If  it  exhausts  the  cause,  or,  what  is  the  same  thing, 
directs  us  to  do  something  which  will  exhaust  the  cause,  it  is  settled,  by  a  series  of 
decisions  not  now  to  be  gone  back  upon,  that  we  cannot  competently  deiu  with  ques- 
tions of  past  expenses.  l(fow,  it  appears  to  me  that  the  judgment  of  the  House  of 
Lords  leaves  to  this  Court  no  alternative  but  to  assoilzie  Dr.  Buchanan,  and  decern 
against  the  other  defenders  in  terms  of  the  conclusions  of  the  summons,  by  which 
absolvitor  and  decemiture  these  conclusions  will  be  exhausted.  There  is  no  conclusion 
in  the  summons  except  against  the  defenders  "  personally  and  individually,  and  con- 
junctly and  severallv.  'Hiey  are  not  concluded  against  in  the  character  of  trusteep, 
and  it  is  plain  from  the  statements  and  pleas  in  this  record,  that  it  was  not  contemplated 
or  intended  to  raise  any  question  of  Uability  in  that  character  in  this  summons.  It 
may  admit  of  dispute,  whether,  if  the  partnership  was  with  the  defenders  personally 
and  individually,  there  was  partnership  also  on  behalf  of  the  trust-estate.  But  that 
is  not  a  question  which  can  be  dealt  with  or  decided  under  this  summons  and  record. 
It  is  said  the  case  ought  to  go  on  as  against  Dr.  Buchanan  qua  trustee.  But  Dr. 
fiuehanan,  qua  trustee,  does  not  represent  the  trust-estate.  No  decree  against  him 
(pta  trustee  could  affect  the  trust-estate.  The  trustees  can  only  act  as  a  body  by 
their  whole  number  or  their  quorum.  The  action  could  no  more  proceed  against 
l)r.  Buchanan  alone,  as  representing  the  trust-estate,  than  it  could  have  been  instituted 
against  him  alone  as  representing  that  estate.  If  the  pursuers,  in  addition  to  the 
decree  of  personal  liability  they  are  now  to  obtain,  wish  and  think  they  can  succeed 
in  constituting  liability  against  the  trust-estate  also,  I  see  nothing  to  prevent  their 
bringing  an  action  to  try  that  question.  But  I  am  clearly  of  opinion  that  it  cannot 
be  tried  under  this  summons  and  record. 

[100]  I  shall  only  further  observe,  that  even  if  it  had  been  competent  to  award  past 
expenses,  I  think  it  would  by  no  means  have  been  a  matter  of  coiirse  that  the  pursuers 
should  be  found  entitled  to  them.  But  I  do  not  go  into  that  question,  because  I  think 
we  have  no  power  to  entertain  it. 

Lord  ARDMnxAN. — I  agree  in  the  opinion,  that  if  the  cause  is  exhausted  by  the 
judgment  of  the  House  of  Lords,  there  is  nothing  left  for  us  to  do  but  to  apply 
that  judgment.  I  have  also  to  observe  that  this  action  as  laid  has  been  exhausted  by 
the  judgment.  The  action  was  brought  against  these  six  trustees,  not  to  enforce  the 
fiabOity  of  the  trust-estate,  which  was  never  in  dispute,  but  to  enforce  their  personal 
liability.  The  result  is,  that  one  of  the  six  is  found  not  to  be  prsonally  liable,  and 
he  must  be  assoikied ;  but  the  rest  are  found  to  be  personally  liable.  The  proposition 
which  Mr.  Shand,  for  the  h'quidator,  now  maintains  is,  that  though  the  defenders 
were  personal! J  bound  as  partners,  still  he  has  the  trust-estate  as  his  debtor,  and  liable 
in  this  action  m  respect  of  that  one  of  the  six  trustees  having  validly  bound  the  trust- 
estate  to  that  partnership.  I  never  heurd  such  a  proposition,  and  no  authority  for 
it  has  been  adduced*    It  would  need  a  great  deal  of  argument  to  support  it  in  another 
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action ;  but  in  this  action  it  is  out  of  the  question.  I  think,  therefore,  that  we  cannot 
now  remit  for  farther  procedure  on  the  footing  of  the  liability  of  the  trust-estate  in 
this  action,  through  Dr.  Buchanan. 

As  to  the  expenses ;— the  House  of  Lords  directs  us  to  pronounce  decree  in  terms  of 
the  conclusions  of  the  summons,  and  a  decree  in  these  terms  is  what  we  must  pronounce. 
Mr.  Shand  proposes  to  add  to  that  direction,  that  the  defenders  shall  be  found  liable  in 
expenses,  which  he  says  necessarily  result  from  the  decemiture.  That  does  not  follow. 
Expenses  are  a  matter  of  discretion.  They  may  be  refused  even  where  the  whole 
conclusions  of  the  Ubel  are  affirmed.  Nay,  they  may  be  awarded  against  the  party 
in  whose  favour  the  conclusions  of  the  action  are  so  affirmed,  if,  for  example,  it  should 
appear  to  the  Court  that  the  action  ought  not  to  have  been  brought,  or  that  the  pursuer 
has  been  proceeding  unfairly  in  the  carrying  on  of  the  litigation.  That  may  happen, 
and  it  has  happened,  in  cases  within  my  Imowledge.  I  think,  therefore,  that  we  should 
decern  simply  in  terms  of  the  conclusions  of  the  libel. 

The  Court  pronounced  the  following  interlocutor :— **  Apply  the  said  judgment 
of  the  House  of  Lords  ;  decern  against  the  defenders,  Walter  Buchanan,  James  Brown, 
Cimningham  Smith,  William  Hamilton,  and  Charles  Wilsone  Brown,  in  terms  of  the 
conclusions  of  the  summons ;  assoilzie  the  defender,  Dr.  Andrew  Buchanan,  from  the 
conclusions  of  the  summons,  and  decern  :  Find  the  pursuer  liable  to  that  defender  in 
expenses  from  the  date  of  the  interlocutor  of  the  Lord  Ordinary,  of  date  12th  November 
1861,  until  the  pronouncing  of  the  interlocutor  of  the  First  Division,  of  date  26th 
February  1864 ;  allow  an  account  thereof  to  be  given  in,  and,  when  lodged,  remit  to 
the  Auditor  to  tax  the  same,  and  to  report :  Quoad  ultra  refuse  the  prayer  of  the  said 
petition,  and  decern." 

Davidson  &  Syme,  W.S.— Gibson-Craig,  Dalziel,  &  Brodies,  W.S.— Agents. 


No.  21.  IV.  Macphebson,  100.    28  Nov.  1865.    2d  Div.,  Bill-Chamber.— Sheriff- 

substitute  of  Mid-Lothian,  I. 

James  Latta,  Appellant.— Z/ord-Adv.  Moncreiff—PattisoTi. 
Thomas  Dall,  Eespondent.— /Sfoi.-G^en.  Young— J.  C.  Thomson, 

Bankruptcy — 19  cfc  20  Vict,  c,  79,  sects.  51,  60 — Election  of  Trustee — Rectification 
of  Affidavit. — A  meeting  of  creditors,  for  the  election  of  a  trustee  in  a  sequestration, 
having  been  held  in  the  absence  of  the  Sheriff,  the  minutes  of  the  meeting  were  after- 
wards reported  to  him  in  terms  of  the  statute.  On  an  objection  being  then  taken  to 
the  vote  of  a  creditor,  which  had  been  given  at  the  meeting,  upon  an  affidavit  where- 
in the  value  of  a  security  was  not  deducted  from  the  claim,  the  Sheriff  pronounced 
an  interlocutor,  calling  upon  the  creditor  to  amend  the  affidavit  in  that  respect. 
An  appeal  having  been  taken  against  this  order,  on  the  ground  (1)  that  the  amend- 
ment was  too  fimdamental  to  be  allowed  under  sect.  51  of  the  statute;  and 
(2)  that  such  an  amendment  was  not  competent  after  voting,  seeing  that  the  statute 
required  the  valuation  of  securities  to  be  made  in  the  oath  before  voting,  appeal 
dismissed. 

[101]  Question,  Whether  the  Sheriff  should  not  have  called  upon  the  creditor  to  rectify 
his  oath  without  pronoimcing  an  interlocutor  % 

This  was  a  note  of  appeal  against  a  deliverance  of  the  Sheriff-substitute  of  Mid-Lothian 
(Hallard)  in  the  sequestration  of  Messrs.  Henderson  and  Chisholm,  wool-brokers  in 
Leith. 

At  the  meeting  of  the  creditors  for  the  election  of  a  trustee  on  the  sequestrated 
estate  of  the  said  Messrs.  Henderson  and  Chisholm,  held  on  the  4th  September  1865, 
two  affidavits  for  the  Eev.  John  Ewen  were  produced,  setting  forth  that  he  was  a 
creditor  in  two  sums  of  £310,  7s.  9d.  and  £601,  7s.  lid-  upon  certain  promissory-notes 
granted  by  Henderson  and  Chisholm,  and  Chisholm  and  ElHot.  These  affidavits  were 
not  framed  in  terms  of  the  60th  section  of  the  "  Bankruptcy  (Scotland)  Act,  1856," 
inasmuch  as  they  did  not  value  and  deduct  the  obHgation  of  the  co-obligant  in  the  bills 
on  which  the  creditor  claimed    The  meeting  was  not  attended  by  the  Sheriff ;  and 
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a  preses  was  cho6en  by  the  creditors.  Mr.  Latta  and  Mr.  Dall,  the  appellant  and  respon- 
dent in  this  case,  were  candidates  for  the  office  of  trustee,  and  there  was  an  apparent 
majority  of  votes  in  favour  of  the  latter.  The  preses,  as  directed  by  the  statute,  reported 
the  minutes  of  the  meetins  to  the  Sheriff.  When  the  case  came  before  the  Sheriff, 
an  objection  was  taken  to  Mr.  Ewen's  vote,  that  he  had  not  stated  and  deducted  the 
Talue  of  the  obligations  by  co-obligants. 

The  Sheriff  pronounced  the  following  interlocutor :—"  The  Sheriff-substitute 
having  considered  the  minutes  of  meeting  for  the  election  of  trustee,  held  on  4th 
September  current,  with  the  objections  lodged  for  the  respective  competitors  for  the 
office  of  trustee  on  said  estates,  and  having  heard  parties  by  counsel  on  Mr.  Latta's 
objections  to  the  votes  and  affidavits  of  the  Rev.  John  Ewen — on  the  motion  of  the 
counsel  for  Mr.  Dall,  and  in  terms  of  the  51st  section  of  the  statute,  calls  upon  the  said 
Rev.  John  Ewen  to  rectify  his  said  affidavits,  by  putting  a  value  on  the  obUgations  of 
Chisholm  and  Elliot  therein  referred  to,  or  by  stating  the  reason  or  reasons  why  he  has 
not  done  so ;  said  rectifications  to  be  made  within  eight  days.'' 

Against  this  deliverance  of  the  Sheriff-substitute  Latta  appealed,  and  the  Lord 
Ordinary  on  the  Bills  (Lord  Curriehill)  pronounced  the  following  interlocutor : — 
"Adheres  to  the  interlocutor  of  the  Sheriff-substitute  of  12th  September  current, 
and  dismisses  the  appeal,  and  decerns  :  Finds  the  appellant  liable  in  expenses,"  &c.  * 

*  "Note.— At  the  meeting  of  the  creditors  on  the  sequestrated  estate,  held  on 
4th  September  current,  for  the  election  of  a  trustee,  two  affidavits  for  the  Rev.  John 
Ewen  were  produced,  setting  forth  that  he  was  a  creditor  in  two  sums  of  £310,  7s.  9d. 
and  £601,  7s.  lid. ;  but  these  affidavits  were  not  framed  in  terms  of  the  60th  section 
of  the  Bankrupt  Act,  inasmuch  as  the  deponent  did  not  therein  value  the  obligation 
of  coobligants,  and  deduct  such  value  from  the  debts,  and  specify  the  balance.  That 
meeting  was  not  attended  by  the  Sheriff;  and  the  preses  was  chosen  by  the 
creditors.  Two  candidates  for  the  office  of  trustee  were  proposed,  viz.  the  appellant 
Mr.  Latta,  and  the  respondent  Mr.  Dall.  There  was  an  apparent  majority  in  value  of 
the  votes  in  favour  of  the  latter.  But,  of  course,  there  was  no  declaration  of  the  election 
being  in  favour  of  either  of  the  candidates,  the  function  of  declaring  the  election  being 
conferred  by  the  statute,  not  upon  the  creditors  themselves,  nor  upon  the  preses  elected 
by  them,  but  upon  the  Sheriff ;  and,  as  the  Sheriff  was  not  present  at  the  meeting, 
the  preses,  as  directed  by  the  statute,  reported  the  minutes  of  the  meeting  to  him. 
When  the  case  went  before  the  Sheriff,  Mr.  Ewen's  vote  was  objected  to,  in  respect 
that  in  his  affidavit  he  had  not  stated  and  deducted  the  value  of  the  obligation  by 
coobligants ;  and  the  Sheriff  then  allowed  hi'm  to  rectify  his  affidavits,  in  terms  of 
the  51st  section  of  the  statute. 

*  The  question  now  raised  is,  whether  or  not  the  Sheriff's  authority  to  give  such 
a  direction  could  competently  be  exercised  after  the  vote  of  Mr.  Ewen  had  been 
[102]  given  and  recorded  at  the  meeting  1  This  question  is  not  free  from  difficulty. 
For,  on  the  one  hand,  the  60th  section  of  the  Act  requires  the  creditor  to  make  his 
oath  in  the  manner  above  specified  *  before  voting.*  And  it  is  argued  with  much 
force,  that  the  Sheriff,  although  he  might  have  directed  the  oath  to  be  rectified  before 
the  voting  took  place,  had  no  authority  to  allow  such  rectification  after  the  creditors 
had  given  their  votes.  On  the  other  hand,  the  51st  section  of  the  statute  makes  it 
the  imperative  duty  of  the  Sheriff  (unless  there  be  reason  to  think  there  was  some 
bad  purpose  on  the  creditor's  part,  which  is  not  alleged  in  the  present  case)  to  call  upon 
a  cF^Jitor  to  rectify  an  oath  which  is  so  defective,  and  even  to  point  out  to  him  wherein 
it  is  defective,  and  the  Sheriff  is  directed  to  disallow  or  reject  the  oath  only  if  the  creditor 
or  his  agent  shall  thereupon  fail  to  make  such  alteration.  It  is  implied  in  this  enact- 
ment that  the  proceedings  must  be  before  the  Sheriff  when  he  is  to  perform  this  duty. 
Excepting,  however,  in  cases  where  the  Sheriff  has  been  expressly  required  to  attend 
the  meetings  for  the  election  of  trustees,  he  is  not  present  at  or  prior  to  the  time  when 
the  creditors  give  their  votes  at  such  elections,  and  he  cannot  give  such  directions  until 
the  proceedings  come  before  him  on  the  report  of  the  preses  of  such  a  meeting.  In 
the  present  case,  the  Sheriff  exercised  this  function  as  soon  as  the  proceedings  came 
before  him,  and  he  could  not  have  done  so  earlier.  The  Lord  Ordinary,  although  he 
feels  a  difficulty  in  deciding  between  these  confficting  views,  has  come  to  the  conclu- 
Mon  that  the  Sheriff  had  authority  to  pronounce  the  deliverance  complained  of.  It 
lieg  with  him,  and  not  with  the  creditors  themselves,  to  declare  the  election — Millar 
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[102]  Latta  reclaimed,  and  pleaded ; — (1)  That  the  rectification  was  not  ordered 
by  the  Sheriff  at  the  proper  stage  in  the  proceedings ;  and  (2)  that  it  was  not  the  kind 
of  rectification  contemplated  by  the  statute,  having  been  an  amendment  not  of  a 
formal,  but  of  a  substantial  defect  in  the  affidavit. 

Dall,  the  respondent,  pleaded  ; — ^That  the  clause  was  remedial,  that  it  was  intended 
to  rectify  any  kind  of  error  or  omission  that  might  occur,  and  that  it  was  imperative 
on  the  Sheriff  to  act,  even  if  he  were  not  present  at  the  meeting  of  creditors.  * 

At  advising, — 

Lord  Justicb-Clerk. — This  question  arises  in  a  competition  for  the  oflSce  of  trustee 
on  a  sequestrated  estate.  It  appears  that  at  a  meeting  of  the  creditors  for  the  election 
of  a  trustee,  two  affidavits  for  the  Rev.  John  Ewen  were  produced,  setting  forth  that 
he  was  creditor  in  two  sums  of  £310,  7s.  9d.  and  £601,  7s.  1  Id.,  and  his  vote  was  recorded 
in  favour  of  Mr.  Dall.  The  proceedings  were  reported  to  the  Sheriff,  who  was  not 
present,  and  who  found  in  the  affidavit  an  error  in  complying  with  the  60th  section 
of  the  Bankruptcy  Act,  and  under  the  51st  section  he  pronounced  the  order  submitted 
to  review,  in  which,  "  on  the  motion  of  the  counsel  for  Mr.  Dall,  and  in  terms  of  the 
51  St  section  of  the  statute,  he  calls  upon  the  said  Rev.  John  Ewen  to  rectify  his  said 
affidavits,  by  putting  a  value  on  the  ooligations  of  Chisholm  and  Elliot  therein  referred 
to,  or  by  stating  the  reason  or  reasons  why  he  has  not  done  so."  This  order  is  appealed 
against. 

The  first  objection  is,  that  these  proceedings  on  the  part  of  the  Sheriff  were  not 
justified  by  the  5l8t  section,  and  that  he  was  not  entitlea  to  call  upon  this  person  to 
rectify  his  affidavits  after  the  meeting  of  creditors,  and  at  the  stage  at  which  he  did 
so.  And  it  is  further  urged  on  the  part  of  the  appellant  that  the  kind  of  rectification 
called  for  by  the  Sheriff  was  not  that  which  was  contemplated  by  the  51st  section. 
The  objections  are  thus  twofold — 1st,  that  the  rectification  was  not  ordered  at  the 
proper  time  ;  2d,  that  the  rectification  was  of  a  kind  not  contemplated  by  the  statute. 

In  order  to  dispose  of  these  two  objections,  it  appears  to  me  that  we  must  attend 
[103]  to  the  course  of  legislation  on  this  subject.  Under  the  Act  of  1839  a  proceeding 
of  this  kind  would  have  been  incompetent.  There  is  no  warrant  for  such  proceedings 
in  that  Act,  and  under  it  cases  before  the  Sheriff,  and  under  appeal  to  this  Court, 
occurred,  in  which  votes  were  rejected  where  the  objection  to  them  was  merely  an 
objection  in  form,  or  where  there  were  omissions  to  state  something  required  by  statute. 
The  clause  we  are  now  dealing  with  was  introduced  first  in  1853,  and  the  object  of 
it  was  to  remedy  that  evil,  and  to  give  power  for  the  rectification  of  errors  in  form, 
so  that  votes  should  not  be  rejected  from  merely  formal  omissions  in  affidavits.  The 
clause  as  it  stands  in  the  7th  section  of  the  Act  of  1853  does  not  differ  substantially 
from  the  one  we  are  dealing  with  now.  Indeed  it  is  expressed  in  nearly  the  same  terms. 
When  taken  along  with  the  statute  of  1839,  it  is  clear  that  it  is  intended  to  apply  to  all 
objections  taken  to  formal  defects  \mder  the  statute.  The  7th  section  is  in  the  follow- 
ing terms  : — ^"  Where  it  shall  appear  to  the  Sheriff  or  to  the  trustee  that  the  oath  and 
claim  of  any  person,  produced  with  a  view  to  voting  or  to  ranking  and  drawing  a 
dividend  in  the  sequestration,  is  not  framed  in  the  manner  required  by  the  said  recited 
Act,  the  Sheriff  or  the  trustee,  as  the  case  may  be,  shall  call  upon  such  person,  or 
his  procurator  or  mandatory,  to  rectify  his  oath  and  claim,  pointing  out  to  him  wherein 
it  is  defective,  and  unless  such  person  shall  thereupon  make  such  alteration  upon  his 
oath  and  claim  as  may  be  necessary  in  order  to  rectify  the  same,  the  Sheriff  or  trustee, 
as  the  case  may  be,  shall  disallow  or  reject  such  oath  and  claim  :  Provided  always, 
that  where  the  failure  to  comply  with  the  provisions  of  the  said  recited  Act  shall  appear 
to  be  made  for  some  improper  or  fraudulent  purpose,  or  where  injury  can  be  quaUfied 
by  the  other  creditors,  or  any  of  them,  in  respect  thereof,  it  shall  not  be  incumbent 
upon  the  Sheriff  or  trustee  to  give  such  person  an  opportimity  to  rectify  his  oath  and 
claim  as  aforesaid."  There  are  several  thin^  to  be  considered  in  the  construction 
of  this  clause.  It  applies  to  every  affidavit  made  either  in  questions  of  voting  or  ranking 
and  drawing  dividends  in  the  sequestration,  and  it  makes  it  plain  that  the  remedy 

V.  Duncan,  18th  March  1858.  And,  according  to  what  appears  to  be  the  more  reason- 
able construction  of  the  statute,  he  may  exercise  the  power,  or  rather  perform  tlie 
duty,  thereby  devolving  upon  him,  so  long  as  the  election  is  not  declared." 

*  Gibson  v,  Greig,  Dec.  17,  1853,  16  D.  233;  Millar  v.  Duncan,  March  18,  1858, 
20  D.  803. 
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is  to  be  applied  when  the  affidavit  is  not  framed  in  the  manner  required  by  the  said 
recited  Act. 

The  leading  section  in  the  Act  of  1839  in  regard  to  framing  affidavits  is  section 
9,  which  requires  that  a  creditor  in  his  affidavit  shall  state  "  what  other  persons  (if 
any)  are  besides  the  bankrupt  liable  for  the  debt  or  any  part  thereof,  and  specify  any 
security  which  he  holds  over  the  estate  of  the  bankrupt,  or  of  other  obligants,  and 
depone  that  he  holds  no  other  obligants  or  securities  than  those  specified,  and  where 
he  holds  no  other  person  than  the  bankrupt  so  bound,  and  no  security,  he  shall  depone 
to  that  effect,  and  if  he  hold  a  collateral  obligation  or  security,  he  shall,  before  voting, 
and  before  being  ranked  in  order  to  draw  a  dividend,  be  bound  to  qualify  his  claim 
as  hereinafter  provided."  There  is  here  a  direction  to  the  creditor  to  put  something 
in  his  affidavit  as  a  condition  of  being  allowed  to  vote  or  draw  a  dividend.  The  33a 
and  34th  sections  provide  rules  for  the  valuation  of  a  creditor's  claim  when  the  creditor 
holds  securities  or  co-obligants.  The  33d  section  deals  with  the  case  of  securities, 
and  the  34th  section  with  co-obligants. 

Now,  my  Lords,  can  there  be  any  doubt  that  the  Sheriff  is  boimd  by  the  7th  section 
lof  the  Act  of  1853  to  point  out  any  defect  under  either  the  9th  section,  or  under  the 
33d  and  34th  sections  of  the  Act  of  1839,  or  imder  any  of  those  other  sections  that 
prescribe  rules  as  to  the  framing  of  affidavits  1  It  seems  to  me  that  the  true  construc- 
tkm  of  the  clause  as  originally  framed,  shews  that  it  is  intended  to  rectify  any  kind 
of  error  or  omission  that  might  occur.  Is  there  anything  in  the  present  Act  ad- 
verse to  that  construction  1  It  woidd  be  strange  if  we  arrived  at  that  conclusion. 
The  present  Act  means  to  repeat  this  remedial  clause  in  the  Act  of  1853.  The  only 
difference  is  this :  the  7th  section  of  the  Act  of  1853  gives  a  remedy  when  an 
affidavit  is  not  framed  in  the  manner  required  by  the  Act  of  1839.  The  case  for  which 
a  remedy  is  provided  under  the  51st  section  of  the  present  Act  is  when  an  oath  has 
not  been  framed  in  the  manner  required  by  the  present  Act.  The  2  2d  section  of  the 
present  Act  directs  that  in  the  framing  of  an  oath  the  claimant  shall  state  **  what  other 
persons,  if  any,  are  besides  the  bankrupt,  liable  for  the  debt  or  any  part  thereof,  and 
specify  any  security  which  he  holds  over  the  estate  of  the  bankrupt,  or  of  other  obli- 
gants, ana  depone  that  he  holds  no  other  obligants  or  securities  than  those  specified ; 
and  where  he  holds  no  other  person  than  the  bankrupt  so  bound,  and  no  security, 
he  shall  depone  to  [104]  ^^^^  effect."  This  clause,  which  corresponds  to  the  9th  section 
of  the  Act  of  1839,  makes  no  provision  for  valuation  or  deduction  of  securities ;  and 
what  is  the  reason  ]  It  is  that  the  Act  of  1856  is  divided  into  parts,  and  we  have  to 
look  to  these  different  parts  to  discover  what  must  be  valued  and  deducted  before 
Todng,  and  what  must  be  valued  and  deducted  before  ranking.  But  there  can  be 
DO  doubt  that  the  51st  section  of  the  present  Act  is  intended  to  apply  to  all  these 


But  then  it  is  contended  that  the  proceeding  of  the  Sheriff  is  at  a  time  which  makes 
it  incompetent,  because  the  vote  had  been  given,  and  the  Act  requires  that  the  valua- 
tion of  the  security  shall  precede  the  voting.  It  is  possible  thus  to  state  an  apparent 
contradiction  between  the  sections  of  the  statute.  Acts  of  Parliament  are  liable  to 
such  contradictions,  but  the  blot  in  this  caae,  if  indeed  it  be  a  blot,  is  not  of  an  important 
land.  If  we  are  to  give  fair  play  to  the  51st  section,  we  must  hold  that  the  Sheriff 
has  power  when  he  has  not  been  present  at  the  meeting  for  election  of  a  trustee,  equally 
as  when  he  has  been  present.  If  he  had  been  present  when  this  vote  was  tendered, 
ht  would  have  seen  that  it  was  liable  to  objection,  and  would  have  ordered  it  to  be 
altered.  It  is  clear  to  my  mind  that  it  is  intended  under  this  clause,  that  the  Sheriff 
should  act  in  the  present  case  as  if  he  had  been  present.  If  this  be  so,  and  we  were 
to  adopt  the  appellant's  view,  we  should  defeat  the  object  of  the  51st  section.  And 
it  a  material  to  observe,  that  under  this  section  the  Sheriff  is  not  entitled  to  act  accord- 
ing to  his  own  discretion  in  the  performance  of  this  dutv.  It  is  imperative  on  him 
to  act.  The  clause  does  not  say  he  "  may  call,"  but  he  "  shall  call  "  upon  such  person, 
or  his  agent  or  mandatory,  to  rectify  his  oath  and  claim,  pointing  out  to  him  wherein 
it  is  defective  ;  and  it  is  only  when  he  has  called  upon  him  and  he  has  refused  to  rectify 
his  oath  and  claim,  that  he  is  to  disallow  the  claim,  under  a  proviso  that  in  certain 
«a«8  it  shall  not  be  incumbent  on  him  to  give  any  opportunity  for  rectification.  This 
impfies  clearly  that  in  every  case  but  those  specified  in  this  proviso  it  is  incumbent 
on  the  Sheriff  to  act.  As  to  the  mode  of  rectification,  that  point  is  not  before  us,  but 
I  may  be  allowed  to  say  that  there  is  no  reason  to  doubt  the  soundness  of  the  view 
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expressed  in  the  case  of  Gibson,  that  rectification  must  be  made  on  oath,  just  as  the 
affidavit  was  made  on  oath.  Neither  is  there  any  question  before  ufl  as  to  the  person 
who  is  to  make  the  rectification.  The  clause,  however,  contemplates  that  rectification 
is  to  be  made  by  the  person  or  his  agent  or  mandatory ;  but  tnis  does  not  mean  that 
the  agent  or  mandatory  may  cut  and  carve  upon  the  affidavit  made  by  the  creditor 
himself.  Reference  is  clearly  intended  to  the  •28th  section,  where  it  is  enacted  that 
the  agent  or  mandatory  may  make  an  oath  of  credulity,  in  place  of  the  oath  of  verity 
taken  by  the  creditor.  The  clause  intends  to  give  a  remedy  for  a  grievance,  and 
that  would  not  be  given  unless  we  held  that  such  an  omission  might  be  amended.  I 
take  leave  to  say  further  that  I  have  very  considerable  doubts  as  to  whether  it  was 
necessary  for  the  Sheriff  to  pronounce  an  interlocutor.  The  clause  says  he  "  shall 
call  upon  the  party  to  rectify  his  oath."  Probably  he  would  have  acted  more  wisely 
if  he  had  intimated  to  the  party  that  he  must  alter  his  affidavit,  instead  of  pronouncing 
this  interlocutor,  in  which  case  there  would  have  been  no  appeal.  As  to  the  com- 
petency of  the  appeal  there  can  be  no  question.  All  interlocutors  of  Sheriffs  or  of 
Sheriff-substitutes  are  liable  to  appeal,  unless  expressly  declared  final.  ^ 

Lord  Cowan. — I  am  of  opinion  that  the  section  of  the  statute  in  question  has  for  * 
its  object  the  enabling  of  the  Sheriff  to  allow  the  emendation  of  exactlv  such  an  error 
as  was  made  in  the  case  before  us.  It  is  said  that  such  a  power  could  not  have  been 
intended  to  apply  to  such  an  important  defect  as  this.  But  if  we  were  to  confine  the 
operation  of  this  beneficial  enactment  to  the  mere  form  of  words  in  which  the  affidavit 
is  expressed,  we  should  be  doing  away  with  the  value  of  the  section  altogether.  It 
cannot  be  intended  to  apply  to  mere  phraseology.  It  clearly  is  intended  to  apply  to 
important  and  substantial  errors  and  omissions,  and  by  its  sound  construction,  that 
is  the  true  meaning  of  the  statutory  provision.  The  latter  words  of  the  section  support 
that  view.  Power  is  conferred  upon  the  Sheriff  to  exercise  a  discretion  in  this  matter 
where  there  is  any  appearance  of  fraud.  That  must  refer  to  fraud  in  something 
essential,  and  this  discretionary  power  goes  far  to  meet  any  difficulty  which  might 
arise  on  this  point,  for  when  [105]  ^be  Sheriff  or  trustee  finds  an  attempt  to  defraud 
the  other  creditors,  he  has  power  to  resist  the  application,  which  was  an  exceedingly 
proper  power  to  confer  upon  the  Sheriff.  No  doubt  a  creditor,  in  order  to  carry  a 
favourite  trustee,  may  put  a  small  value  on  his  claim,  and  then,  after  gaining  his  point, 
may  withdraw  his  claim,  and  lodge  a  new  one  before  the  creditors  had  an  opportunity 
of  meeting.  This  is  a  difficulty  attending  such  a  view  of  the  ena<jtment;  but,  on 
the  other  hand,  it  is  clear  that  any  other  construction  of  the  clause  than  that  which 
the  Sheriff  has  put  upon  it,  would  make  this  a  mere  partial  provision.  It  would  bring 
it  to  this,  that  the  clause  is  operative  if  the  Sheriff  is  present,  and  inoperative  if  he 
is  absent.  Such  a  construction  would  have  the  effect  of  destroying  the  provision  in 
probably  the  greater  part  of  the  cases  which  occur.  This  cannot  be  thought  of,  and 
the  construction  that  leads  to  it  is  certainly  unsound.  Then,  as  to  the  60th  section, 
which  enacts  that  the  valuation  shall  be  given  before  the  voting  takes  place,  I  interpret 
that  to  mean,  before  voting  cum  effectu  takes  place, — before  the  votes  are  counted 
and  enforced ;  and  if  this  view  be  correct,  there  is  no  real  contradiction  between  the 
51st  and  60th  sections. 

Lord  Benholme. — In  this  case  I  at  first  felt  considerable  difficulty.  It  appeared 
to  me  anomalous  that  a  creditor  should  be  allowed  to  qualify  his  oath  after  mis  vote 
was  given.  But  on  considering  that  this  is  a  remedial  clause,  and  that  substantial 
justice  was  undoubtedly  done  by  the  Sheriff,  my  difficulty  was  overcome,  and  I  am 
of  opinion  that  the  interlocutor  should  be  adhered  to.  I  am  aided  in  this  conclusion 
by  the  case  of  Gibson,  and  especially  by  the  opinion  of  Lord  Rutherfurd  in  that  case. 
In  the  present  case  the  Sheriff  proposes  to  have  that  done,  which,  had  it  been  done 
on  oath  in  Gibson*s  case,  the  Court  would  have  sustained. 

Lord  Neaves. — I  do  not  feel  any  doubt  or  difficulty  in  this  case.  A  great  evil 
existed  under  the  former  Acts,  to  correct  which  this  most  important  clause  was  inserted 
in  the  later  statute,  giving  not  a  power  merely  to  the  Sheriff  to  call  upon  parties  to 
rectify  their  affidavits,  but  making  it  imperative  in  him  to  do  so.  As  to  the  apparent 
contradiction  in  the  60th  section,  I  do  not  see  that  it  exists.  That  section  is  quite 
right ;  it  does  not  supersede  the  51st  section,  which  gives  a  power  of  alteration  while 
the  votes  are  still  in  the  balance,  and  before  they  are  counted.  The  element  of  fraud 
in  the  proceedings  of  the  creditor  is  not  here  raised,  and  does  not  require  consideration. 

The  Court  pronounced  the  foUoi^dng  interlocutor : — "  Refuse  the  desire  of  the 
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recbuming  note :  Adhere   to  the  interlocutor  reclaimed  against :  Find   additional 
expenses  due,  and  remit,"  &c. 

James  Somerville,  S.S.C.— Whtte-Millab  &  Robson,  S.S.C— Agents. 

[FoUowed,  Tennent  v.  Crawford,  1878,  5  B.  433.] 


Na  22.  IV.  Macphebson,  105.    29  Nov.  1865.    2nd  Div.— Lord  Jervis- 

woode,  R. 

Mbs.  Janet  Sutherland  and  Husband,  TuTsuers,— Gordon— Muirhead. 

Thomas  Dunlop  Douglas  and  Others  (Mrs.  Cecilia  Douglas's  Trustees), 

Defenders.  —  Patton — H.  Smith. 

TruitrSetiUment — Legacy — Conditional  Institution. — ^A  testatrix  directed  her  trustees 
to  make  over  £1000  to  A,  "  declaring; "  that  the  same  should  not  be  subject  to  the 
ju$  mariii  of  B,  her  husband ;  "  and  in  the  event  of  B  surviving  his  wife  he  shall 
be  entitled  to  enjoy  the  interest  of  the  said  sum  during  his  life,  and  that  upon  his 
death  it  shall  go  to  the  heirs  of  his  said  wife,  which  declaration  my  said  trustees  are 
requested  to  carry  into  effect."  A  and  B  having  predeceased  the  testatrix,  held  that 
their  issue  had  right  to  the  legacy  afl  conditional  institutes. 

Mrs.  Cecilia  Douglas  of  Orbiston,  widow  of  the  deceased  Gilbert  Douglas,  Esq. 
of  Douglas  Park,  died  on  the  25th  of  July  1862,  leaving  a  trustnlisposition  and  settle- 
ment, £tted  22d  March  1828,  by  which  she  conveyed  her  whole  property  in  trust  for 
the  uses,  ends,  and  purposes  therein  set  forth.  The  deed  contained  the  following 
direction,  with  reference  to  certain  debts  to  which  she  had  right : — *"  I  hereby  direct 
and  appoint  nay  said  [106]  trustees  or  trustee,  and  their  or  his  foresaids  (in  case  I  do 
not  accomplish  this  purpose  before  my  death),  to  ascertain  immediately  after  my  death 
the  exact  amount  of  the  said  debts  so  paid  off  by  me,  and  when  so  ascertained  .  .  .  my 
nod  trustees  or  trustee,  and  their  or  his  aforesaids,  are  hereby  authorised  to  assign, 
convey,  and  make  over  to  the  persons  aftemamed  and  designed  the  following  pro- 
portions of  said  debts,  viz.  ...  to  Mrs.  Esther  Munro  or  Sutherland,  wife  of  the 
said  Alexander  Sutherland,  the  sum  of  £1000  sterling ;  declaring  that  the  said  sum 
shall  upon  no  account  or  pretence  whatever  fall  under,  or  be  in  any  degree  subject  to, 
the  jus  mariti  of  the  said  Alexander  Sutherland,  or  under  his  control  or  management, 
nor  be  liable  to  nor  affected  by  his  debts  or  deeds  or  the  diligence  of  his  creditors,  the 
Baid  sum  being  to  remain  as  an  alimentary  fund,  free  of  any  such  debts  and  deeds ;  and 
in  the  event  of  said  Alexander  Sutherland  surviving  his  said  wife,  he  shall  be  entitled 
to  enjoy  the  interest  of  the  said  sum  during  his  life,  and  upon  his  death  it  shall  go  to 
the  heirs  of  his  said  wife ;  which  declaration  my  said  trustees  are  requested  to  carry 
into  effect."  Mrs.  Esther  Sutherland  predeceased  Mrs.  Douglas,  dpng  in  the  year 
1850.  Her  husband,  Alexander  Sutherland,  predeceased  her,  and  they  left  two 
children,  Mrs.  Janet  Sutherland,  the  pursuer  in  the  present  action,  and  Robert  Suther- 
land, who  went  to  Australia  in  the  year  1852,  and  was  alleged  by  the  pursuer  to  have 
died  there,  during  the  life  of  the  testatrix. 

Mrs.  Janet  Sutherland  and  her  husband,  the  pursuers,  brought  this  action  against 
the  trustees  of  Mrs.  Douglas  for  jpayment  of  the  foresaid  sum  of  £1000,  and  pleaded 
that  the  direction  by  Mrs.  Douglas  in  her  trust-disposition  and  settlement  to  assign 
£1000  to  Mrs.  Esther  Sutherland,  did  not  lapse  by  the  latter  predeceasing  the  testatrix, 
hut  subsisted  as  an  effectual  direction  to  the  trustees,  and  a  vaUd  legacy  in  favour  of 
the  pursuer,  Janet  Sutherland.  The  trustees  defended,  on  the  ground  that  the  direc- 
tion to  assign  the  £1000  had  lapsed  by  the  legatee,  Mrs.  Esther  Munro  or  Sutherland, 
having  predeceased  the  testatrix. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — ^"jFinds,  asjmatter 
of  law,  that  the  direction  of  the  truster,  Mrs.  Douglas,  to  her  trustees  or  trustee  to 
aangn,  convey,  and  make  over  to  Mrs.  Esther  Munro  or  Sutherland,  wife  of  Alexander 
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Sutherland,  the  proportion  of  the  debts  mentioned  in  the  truster's  deed  of  settlement, 
to  the  extent  of  £1000,  of  which,  in  the  event  of  the  said  Alexander  Sutherland  sur- 
viving his  said  wife,  he  was  to  be  entitled  to  enjoy  the  interest  during  his  life,  with  the 
declaration  that  *  upon  his  death  it  shall  go  to  the  heirs  of  his  said  wife/  constituted 
an  effectual  direction  to  the  said  trustees  or  trustee,  in  the  events  which  have  occurred, 
of  the  decease  of  the  said  Mrs.  Esther  Sutherland,  and  of  her  husband,  Alexander 
Sutherland,  before  that  of  the  testatrix,  to  convey  and  make  over  the  proportion  of 
the  said  debts,  amounting  to  the  said  sum  of  £1000,  to  the  heirs  of  the  said  Esther 
Sutherland,  with  the  interest  thereof  since  the  death  of  the  truster,  Mrs.  Douglas." 

The  trustees  reclaimed.    At  advising,  — 

Lord  Justicje-Clerk.— I  have  no  doubt  that  this  legacv  is  left  to  Mrs.  Esther 
Munro  or  Sutherland  in  fee.  It  is  impossible  to  understand  this  part  of  the  settlement 
otherwise.  The  whole  question  reganls  the  construction  of  the  words  which  follow — 
whether  the  testator  intended,  in  the  event  of  Mrs.  Esther  Munro  or  Sutherland  pre- 
deceasing the  testator,  to  provide  a  conditional  institution  in  favour  of  her  heirs,  sub- 
ject, however,  to  the  liferent  of  her  husband  if  he  should  survive  her ;  or  whether 
the  g^t  to  her  heirs  was  intended  to  come  into  operation  only  in  the  event  of  Mrs. 
Sutherland  taking  the  legacy  and  then  dying.  I  adopt  the  former  as  the  more  rational 
construction.  I  think  there  is  a  certain  presumption  in  favour  of  conditional  institu- 
tion rather  than  of  substitution,  in  bequests  like  this.  And  I  do  not^find  any  such 
great  difficulty  in  reading  this  provision  as  a  conditional  institution  as  to  counterbalance 
that  presumption.  I  think  [107]  that  this  legacy  is  given  to  Mrs.  Sutherland,  so  that 
if  she  takes,  she  takes  it  absolutely,  with  protection  against  the  jus  mariti  of  her  hus- 
band, and  with  the  power  of  disposing  of  it,  or  spending  it  as  she  pleases  ;  and  if  she 
takes  the  legacy,  but  does  not  dispose  of  it,  and  the  fund  remains  untouched,  it  will 
still  go  on  her  death  to  her  heirs,  imder  the  burden  of  her  husband's  liferent  if  he  sur- 
vive. On  the  other  hand,  in  the  event  of  Mrs.  Sutherland  predeceasing  the  testator, 
there  is  a  creation  of  other  interests ;  there  is  then  a  conditional  institution  in  liferent 
to  her  husband,  and  in  fee  to  her  heirs. 

Lord  Cowan.— I  confess  I  think  this  is  a  very  plain  case.  I  think  the  testator 
has  imposed  an  obligation  on  her  trustees  in  the  event  which  has  happened,  viz.  of  the 
predecease  of  the  legatee,  Mrs.  Sutherland  and  her  husband,  to  carry  into  effect  her 
intention  and  will,  and  convey  this  £1000  to  the  heirs  of  Mrs.  Sutherland.  I  regard 
the  declaration  at  the  end  of  the  clause  to  apply  to  the  whole  words  which  follow 
"  declaring,**  to  the  end  of  the  sentence  ;  and  so  reading  the  deed,  the  intention  of  the 
testator  is,  I  think,  very  plainly  evinced.  Her  declared  purpose  was  to  protect  the 
lady,  if  she  survived  the  testator,  against  the  debts  of  her  husband,  and  in  the  event 
of  her  predecease,  to  bestow  the  liferent  of  the  sum  bequeathed  to  her  husband  ;  and 
further,  to  provide  for  the  ultimate  destination  of  the  sum  to  the  heirs  of  Mrs.  Suther- 
land. As  events  have  occurred,  there  is  now  nobody  whose  interests  require  to  be 
f protected.  The  husband  predeceased  the  wife,  and  the  wife  predeceased  the  testator, 
n  this  state  of  things  I  am  clear  that  the  wife's  heirs  take  as  conditional  institutes. 
As  regards  the  nature  of  Mrs.  Sutherland's  right,  had  she  survived,  I  concur  in  think- 
ing that  she  would  have  been  fiar,  and  that  the  restriction  on  her  right  was  only  to 
protect  her  interests  against  her  husband  and  his  creditors  in  the  event  (which  did  not 
occur)  of  her  surviving  to  take  the  legacy. 

Lord  Benholme. — I  arrive  at  the  same  conclusion.  I  do  not  think  that  there 
is  much  force  in  any  argument  founded  on  the  last  sentence  of  the  clause.  I  regard 
these  words  as  mere  surplusage.  I  think  the  words  before  express  the  testator's 
intention  that  there  shall  be  a  fee  in  this  lady  if  she  survived  the  testatrix,  and  that 
if  she  did  not  survive,  there  should  be  a  conditional  institution  of  fee  to  her  heirs, 
burdened  with  the  husband's  liferent,  in  case  he  survived  both  his  wife  and  the  testatrix. 
No  doubt  the  words  "  in  the  event  "  and  "  upon  his  death  "  create  a  certain  ambiguity, 
and  appear  to  make  the  heir's  right  dependent  on  his  survivance ;  but  a  very  slight 
variation  of  the  words  would  have  made  the  matter  quite  clear.  The  testatrix's  mean- 
ing, I  think,  was  just  this,  that  the  legatee's  predecease  was  the  onlv  condition  upon 
which  the  heir's  rights  was  to  depend.  The  burden  of  the  husband's  liferent  might 
or  might  not  take  effect.  If  it  did  take  effect,  then  upon  his  death  the  heirs  would 
take. 

Lord  Neavbs  concurred. 

The  Court  pronounced  the  following  interlocutor  :— **  Refuse  the  said  note,  and 
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adhere  to  the  mterlocutor  reclaimed  against :  Find  the  respondent  entitled  to  ex- 
penses," &c. 

John  N.  Forman,  W.S.— Tods,  Murray,  &  Jamibson,  W.S.— Agents. 


Na  23.  IV.  Macpherson,  107.    1  Dec.  1865.    2d  Div.— Sheriff  of  Lanark- 

shire, B. 

M&s.  Janet  Kinlogh  and  her  Husband,  Pursuers  and  Eespondents.— 

Scott-F.  W.  Glwrk. 
'Robert  Clark,  Defender  and  Advocator. —I/ord-Adi?.  Moncreiff— 

A.  Moncrieff. 

Gen«ral  Turnpike  Act,  \  &  2  WiU.  IV.  c.  43 — Road — Boad-surveyor,  liabUUy  of — 
Beparaiion — Neglifferux. — Held  that  a  road-surveyor  appointed  by  the  trustees 
of  a  tiimpike  road,  to  whom  the  only  duties  expressly  assigned  were,  *"  to  see  that 
the  contractors  for  supplying  road  metal  duly  fulfilled  their  contract,  and  that  the 
surfacemen  spread  the  metal  properly,  and  kept  the  surface  of  the  road  in  order," 
was  not  liable,  either  at  common  law  or  under  the  General  Turnpike  Act,  in  damages 
for  injuries  sustained  by  a  person  who,  in  walking  along  a  footpath  on  a  dark  night, 
slipped  down  a  steep  bank  at  a  dangerous  and  un-[108]-f  enced  part  of  the  road,  wmch 
had  been  in  the  same  state  before  the  surveyor's  appointment 

This  was  an  action  raised  in  the  Sherifi'-court  of  Lanarkshire  by  Mrs.  Janet  Murray 
or  Einloch,  wife  of  Malcolm  Kinloch,  wright,  Bellshill,  against  Robert  Clark,  as  **  road- 
surveyor  for  the  Glasgow  and  Shotts  Turnpike  Koad  Trustees,"  concluding  for  damages 
for  an  injury  sustained  by  the  female  pursuer  in  consequence  of  "  faUing  into  a  large 
iKde,  open  space,  or  abrupt  declivity  in  the  road  or  footpath  on  the  north  side  of  the 
road  •  .  .  whereby  her  left  leg  was  fractured,  and  she  sustained  other  bodily  injuries ; 
which  footpath  or  road  is  part  of  the  roads  under  the  charge  of  the  defender,  as  surveyor 
foresaid ;  which  hole,  open  space,  or  abrupt  declivity  was  without  proper  fences  or 
railing,  or  lighted;  or  otherwise,  the  female  pursuer  was  injured  from  the  culpable 
insufficiency  of  the  said  road  or  footpath  aforesaid,  through  the  fault,  negligence,  or 
carelessness  of  the  defender,  his  workmen,  or  others  for  whom  he  is  responsible,  whose 
duty  it  was  to  see  that  it  was  in  a  safe  state  for  foot-passengers." 

The  pursuer  averred ; — (Cond.  8)  "  The  said  road  was  made,  maintained,  and  re- 
paired by  the  road  trustees,  as  conservators  thereof,  and  forms  part  of  the  roads  under 
the  charge  of  the  defender  as  surveyor,  and  he  has  the  sole  management,  control,  and 
superintendence  of  that  part  of  the  said  road  or  footpath  where  the  occurrence  above 
set  forth  haraened,  and  is  bound  to  see  as  to  its  being  in  a  safe  and  sufficient  state." 
(Gond.  9)  *  That  it  was  the  duty  of  the  defender,  as  surveyor,  to  keep  the  said  road  or 
foo^Nith  in  a  safe  and  sufficient  state,  and  not  to  make,  or  allow  to  be  made,  nor  permit 
to  remain,  any  hole,  open  space,  or  sudden  declivity  in  the  said  road  or  footpath,  such 
as  existed  at  the  }dace  where  the  said  occurrence  happened,  which  might  endanger 
the  safety  of  any  passenger,  without  sufficiently  fencing  the  same,"  (Cond.  10) "  That 
the  foresaid  injury  to  the  female  pursuer  took  place  in  consequence  of  the  fault,  negli- 
gence, carelessness,  want  of  skill,  or  of  due  attention  and  care,  on  the  part  of  the 
ddender  or  his  workmen,  or  others  for  whom  he  is  responsible." 

The  defender  denied  his  liability,  and  pleaded  that  no  relevant  ground  of  action 
bad  been  stated. 

A  proof  before  answer  was  allowed.  It  appeared  from  the  proof  led  that  the  defender 
▼as  appointed  surveyor  in  1856,  with  a  salary  of  £150.  The  nature  of  his  office  was 
explained  in  the  evidence  of  Mr.  Hugh  Moncrieff,  clerk  to  the  Glasgow  and  Shotts 
Turnpike  Road  Trustees,  who  deponed : — "  There  are  about  seventy  miles  of  road 
under  the  charge  of  the  trustees.  It  includes  the  three  eastern  entrances  into  Glasgow 
north  of  the  Clyde.  The  traffic  is  very  heavy.  The  duty  of  the  surveyor  is  to  see  that 
the  contractors  for  supplying  road  metal  duly  implement  their  contracts,  and  that  the 


160  KINLOCH  V.  CLARK  [1865]  IV.  MA0PHEB80N,  109. 

surfacemen  spread  the  metal  properly,  and  keep  the  surface  of  the  road  in  order.  The 
defender  has  no  power  to  spend  money  other  than  for  the  above  purposes.  He  cannot 
proceed  to  improve  the  roads  without  special  authority.  Since  his  appointment  no 
special  instructions  have  been  given  to  the  defender  in  reference  to  the  place  near  which 
the  female  pursuer  waa  injured,  and  the  road  through  Holytown  has  not  been  altered 
since  defender  s  appointment.  I  am  aware  that  defender  since  his  appointment  has  dis- 
charged the  duties  quite  to  the  satisfaction  of  the  trustees.  I  have  always  found  him 
careful,  and  anxious  for  the  safety  of  the  public." 

The  import  of  the  proof,  shewing  the  circumstances  under  which  the  accident  took 
place,  is  stated  in  the  following  interlocutor  of  the  Sheriff-substitute  (Logic) : — "  Finds 
that  the  female  pursuer  fell  while  walking  accompanied  by  her  husband  on  the  turn- 
pike road  from  Holytown  to  Bellshill,  between  seven  and  eight  p.m.,  on  8th  October 
1861,  the  night  being  dark  and  misty :  Finds  that  the  road  in  question  forms  part  of 
the  Glasgow  [109]  ^nd  Shotts  turnpike  road,  of  which  the  defender  has  charge  as 
surveyor :  Finds  that  at  the  time  of  the  accident  the  pursuer  and  her  husband  were 
walking  side  by  side  on  the  footpath  on  the  north  side  of  said  road,  but  without  having 
hold  of  each  other,  the  husband  being  next  the  curbstone  :  Finds  that  by  her  fall  the 
fibula  or  external  bone  of  pursuer's  Teg  was  fractured,  and  the  ankle  joint  partially 
dislocated,  causing  a  stiffening  of  the  moveable  bones,  which,  in  the  opinion  of  the 
medical  men,  will  render  her  lame  for  Hfe :  Finds  that  in  walking  from  Holytown  to 
Bellshill,  the  footpath  opposite  Carmichaers  house,  immediately  to  the  east  of  where 
pursuer  fell,  is  of  the  width  of  13  feet :  Finds  that  after  passing  Carmichael's,  going 
westwards,  the  level  footpath  suddenly  contracts,  so  that  it  is  level  only  for  a  space  of 
3  or  3 J  feet  north  of  the  curbstone,  after  which,  towards  the  north,  there  is  a  sudden 
and  quick  descent  towards  a  smithy,  which  then  occupied  part  of  the  space  between 
the  houses  of  Garmichael's  on  the  east,  and  Hamilton  on  the  west,  the  fall  being,  as 
stated  by  some  of  the  witnesses,  about  1  in  3,  and  by  others,  about  5  J  verticallv  in  12 
horizontally :  Finds  that  the  boundary  between  the  turnpike  road  and  the  land  to  the 
north  had  been  an  old  hedge,  and  that  the  preponderance  of  the  evidence  is  in  favour 
of  the  accident  having  occurred  to  the  south  of  said  hedge,  or,  in  other  words,  upon  the 
property  of  the  road  trustees  :  Finds  that  at  this  part  of  the  road  the  level  of  the  turn- 
pike road  had  at  some  former  period,  prior  to  the  defender's  appointment  as  surveyor, 
been  raised  above  the  level  of  the  adjoining  lands  on  the  north,  so  that  to  give  a  cart 
entrance  to  said  property,  it  was  necessary  that  the  road  should  slope  down  from  the 
footpath  to  the  level  of  said  adjoining  land :  Finds  that  the  pursuer  s  fall  having  been 
occasioned  by  a  slope  in  the  footpath,  formed  for  the  purpose  of  giving  access  to  said 
lands,  and  said  slope  having  been  made  prior  to  the  appointment  of  the  defender  as 
surveyor,  there  is  not  such  culpa  on  his  part  as  to  render  him  personally  responsible 
for  the  consequences  of  said  accident." 

The  Sheriff  (Alison)  altered  the  interlocutor  of  the  Substitute  by  a  judgment,  in 
which,  after  findings  in  fact  not  materially  different  from  those  of  the  Sheriff-substitute, 
he  found  "  In  point  of  law  that  the  defender,  as  surveyor  of  the  road  in  question,  is, 
both  at  common  law  and  under  the  101st  section  of  the  General  Turnpike  Act,  1st  & 
2d  William  IV.,  cap.  43,  responsible  for  the  consequences  of  the  accident  which  befel 
the  pursuer,  and  the  injuries  sustained  by  her,  in  respect  the  danger  to  passengers 
passing  along  the  road  from  the  hole  or  declivity  in  the  footpath,  especially  in  the  dark, 
was  obvious  and  patent,  and  had  been  frequently  before  pointed  out  to  the  defender's 
roadsman,  Dick,  and  could  have  been  removed,  and,  in  point  of  fact,  was  removed  at  a 
trifling  expense  a  day  or  two  after  the  accident ;  and  it  was  the  duty  of  the  defender, 
as  surveyor  of  the  road,  in  such  circumstances,  to  have  filled  up  the  hole  or  declivity 
in  the  footpath  to  prevent  danger  to  the  lieges,  even  although  it  had  existed  for  some- 
time prior  to  his  appointment  as  surveyor :  Therefore  alters  the  interlocutor  complained 
of ;  sustains  the  appeal  for  the  pursuers ;  repels  the  defences ;  and  finds  the  defender 
liable  in  damages  to  the  pursuers  ;  but,  in  the  whole  circumstances  of  the  case,  modifies 
the  same  to  £50  steriing." 

The  defender  advocated. 

Inter  alia,  the  following  additional  pleas  were  stated  for  the  pursuer ; — 1.  The 
injury  having  been  caused  through  the  fault  of  the  advocator,  or  of  others  for  whom 
he  is  responsible,  he  is  liable  in  damages  for  the  same.  2.  The  surveyor  of  a  turnpike 
road  is  responsible  at  common  law  for  injury  caused  to  a  passenger  on  said  turnpike 
road  by  his  negligence,  or  the  negligence  of  others  for  whom  he  is  responsible.    5.  The 
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adfocator,  xinder  the  circumstances,  is  liable  in  damages  for  said  injury,  under  section 
101  of  the  General  Turnpike  Act. 

[110]  The  94th  section  of  the  statute  enacted,  "  That  the  trustees  of  every  turnpike 
road  shall  erect  sufficient  parapet  walls,  mounds,  or  fences,  or  other  adequate  means 
of  security,  along  the  sides  of  all  bridges,  embankments,  or  other  dangerous  parts  of 
the  said  roaA** 

The  lOlst  section  enacted,  "  That  if  the  surveyor  of  any  turnpike  road,  or  any 
contractor  or  other  person  employed  on  such  road,  shall  lay  on  any  part  of  any  such 
road  any  heap  of  stones  or  other  materials  for  the  repair  thereof,  and  shall  permit  the 
same  to  remain  longer  than  necessary  for  the  breaking  and  spreading  of  such  materials  ; 
or  shall  lay  on  any  such  road  any  matter  or  thing,  or  shall  Imowingly  permit  to  remain 
on  any  part  of  any  such  road  any  matter  or  thing  which  may  endanger  the  safety  of 
any  passenger ;  or  shall  dig  any  pit  or  make  any  cut  on  any  turnpike  road  without  suffi- 
ciendy  fencing  the  same ;  such  person  shall  for  every  such  offence  forfeit  and  pay  a 
snm  not  exceeding  five  pounds,  over  and  above  the  damages  occasioned  thereby,  and 


The  defender  argued,  that  he  was  a  servant  of  the  road  trustees.  That  no  liability 
attached  to  him  for  accidents  on  the  road,  except  such  as  were  proved  to  have  been 
caused  by  his  own  culpa,  which  this  was  proved  not  to  have  been.  * 

The  pursuers  argued,  that  the  cause  of  the  accident  was  the  defender's  neglect  to 
fence  or  repair  this  break  in  the  footpath  ;  this  was  a  culpable  omission  on  his  part,  for 
the  consequences  of  which  he  must  be  held  liable. 

Lord  Justice-Clere. — ^This  is  a  case  of  some  general  importance.  But  the  chief 
difficulty  is  to  ascertain  the  precise  state  of  the  facts.  I  will  endeavour  to  state  the 
^ts  which  I  think  are  proved,  and  on  which  my  judgment  proceeds.  The  pursuer 
and  her  husband  were  walking  along  the  footpath  on  the  north  side  of  the  turnpike 
road  between  Holytown  and  l^llshilT,  on  the  8th  of  October  last,  between  seven  and 
eight  o'clock,  on  a  dark  and  misty  evening.  The  pursuer's  husband  was  on  the  side 
of  the  footpath  next  to  the  turnpike  road,  and  the  wife  was  on  the  north  side  of  the 
fo(^th.  The  footpath  was  generally  about  twelve  or  thirteen  feet  wide,  but  at  a 
particular  place,  near  a  smithy,  it  suddenly  contracted,  so  that  the  level  space  on  the 
footpath  was  reduced  to  three  or  three  and  a  half  feet  in  width.  This  had  been  caused 
by  the  turnpike-road  having  been  there  raised  above  the  natural  level  of  the  ground, 
and  by  the  necessity  of  having  a  cart  entrance,  from  the  turnpike-road  so  raised,  to 
certain  houses  on  the  adjoining  ground,  which  were  built  on  a  lower  level.  That  cart 
entrance  ran  for  some  way  parallel  to  the  footpath  and  on  the  north,  and  it  seems 
to  have  been  the  formation  of  the  cart  entrance  that  caused  the  narrowing  of  the  foot- 
path from  between  twelve  and  thirteen  feet  to  between  three  and  three  and  a  half 
feet  This  operation  was  probably  coeval  with  the  raising  of  the  level  of  the  turnpike- 
road.  At  all  events,  the  raising  of  the  level  of  the  turnpike-road  and  the  formation 
of  the  cart  entrance,  occurred  a  considerable  time  ago,  and  before  the  defender  became 
sureyor  of  the  road.  Now,  it  appears  to  me  that  it  was  on  account  of  the  sudden 
contraction  of  the  width  of  the  footpath  that  the  pursuer,  in  the  dark,  either  unaware 
of  the  fact  that  the  footpath  had  been  contracted,  or  having  forgot  it,  while  walking 
straight  on,  on  the  nortn  side  of  the  footpath,  suddenly  came  on  that  part  where  it 
contracted,  slid  down  the  slope  there,  and  broke  one  of  the  bones  of  her  leg.  It  appears 
to  me  that  the  accident  was  caused  entirely  by  the  manner  in  which  the  footpath  was 
there  constructed.  It  is  not  proved  to  be  due  to  any  other  circumstance — to  the 
arcuinstance  of  the  road  being  out  of  repair  as  distinguished  from  its  malconstruction, 
I  think  the  accident  was  caused  by  malconstruction,  not  by  want  of  repair. 

That  b^g  the  state  of  the  fact,  the  question  is,  whether  the  pursuer  is  entitled 
to  recover  damages  in  reparation  of  the  personal  injury  she  suffered  from  the  defender, 
who  is  the  surveyor  of  the  road,  on  the  ground  that  he  had  a  duty  in  regard  to  this 
foQ^iath  to  perform,  and  that  he  failed  in  that  duty,  and  that  in  consequence  of  that 
faOure  the  injury  was  sustained  by  the  pursuer.  The  duty  of  [111]  maintaining  turn- 
pib  roads  is  vested  by  Acts  of  Parliament  in  the  trustees  of  the  roads.  They  are 
ciiarged  by  the  Greneral  Turnpike  Act  and  by  local  Acts,  with  the  general  duty  of 
i&akmg  and  maintaining  turnpike  roads ;  and  special  duties  by  various  clauses  of 
the  G^eral  Turnpike  Act,  and  particularly  by  tne  82d,  are  laidjupon  them.    That 
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section  enacts  "  that  it  shall  be  lawful  for  the  trustees  of  any  tumj^e  road  to  make 
and  keep  in  repair  footpaths  on  the  same,  and  all  such  trustees  are  hereby  re(]^uired 
to  make  and  maintain  a  footpath  on  all  such  roads  within  two  miles  of  any  city,  burgh, 
or  town,  the  population  of  which,  within  a  circle  described  with  a  radius  of  half  a  mile 
round  the  market  cross  or  centre  of  the  market  place  thereof,  shall  amount  to  two 
thousand  souls,"  and  if  they  fail  to  do  so,  an  application  may  be  made  to  the  Sheriff 
to  compel  them.  Whether  this  particular  piece  of  road  be  under  the  one  or  other 
of  the  categories  mentioned  in  this  section  is  of  no  consequence.  If  under  the  latter, 
the  trustees  were  bound  to  make  the  footpath  and  keep  it  in  repair ;  if  uilder  the 
former  it  was  optional  to  the  trustees  to  make  the  footpath,  but  when  it  Was  made,  they 
were  under  an  obligation  to  keep  it  in  repair.  In  either  case  the  obKgation  to  keep  the 
footpath  in  repair  is  laid  by  the  Act  on  the  trustees.  There  are  other  sections  oi  the 
statute  that  also  lay  particular  duties  on  the  trustees ;  for  example,  the  94th  section 
requires  the  trustees  to  erect  "  sufficient  parapet  walls,  mounds,  or  fences,  or  other 
adequate  means  of  security,  along  the  sides  of  all  bridges,  embankments,  or  other 
dangerous  parts  of  the  said  roads,"  and  if  they  fail,  the  procurator-fiscal,  or  any  com- 
missioner of  supply  for  the  county,  is  empowered  to  apply  to  the  Sheriff  to  compel 
them  to  do  so.  Here,  again,  if  any  protection  should  have  been  erected  at  this  part 
of  the  footpath,  the  duty  of  providing  it  is  laid  by  the  statute  on  the  trustees  ;  and  with 
reference  to  their  duty  in  these  respects,  and  all  other  duties  under  the  General  Turn- 
pike Act  and  local  Acts,  a  very  summary  and  effective  remedy  is  given  to  all  persons 
interested,  under  the  117th  section,  which  is  in  practice  found  very  efficient  in  com- 
pelling trustees  to  do  their  duty. 

The  duty  being  thus  laid  on  the  trustees  to  keep  in  repair  this  footpath,  which 
extends  along  the  turnpike  road,  and  to  provide  all  kinds  of  securities  against  accidents, 
the  question  is,  whether  this  statutory  duty  and  obligation  is  imposed  also  on  the 
surveyor,  the  defender  ?    Now,  that  may  be  consider©!  in  two  points  of  -viei*'.    The 
surveyor  is  the  servant  of  the  trustees,  independently  of  any  provision  of  the  Act  of 
Parliament,  and  there  may  be  cases  where  a  master  may  delegate  the  performance 
of  his  own  duty  to  a  servant,  who  is  in  the  position  of  a  foreman  or  general  manager, 
where  it  may  be  that  such  a  servant,  representing  not  the  interests  only,  but  also  the 
duties  of  the  master,  may  be  answerable  for  the  consequences  of  failure  in  duty  just  as 
the  master  would  be.    But  if  this  is  to  be  considered  a  question  at  common  law,  we  must 
see  what  is  the  nature  of  the  contract  of  employment  between  the  road  trustees  and  the 
surveyor.    On  the  other  hand,  if  it  is  said  that  the  duty  of  the  surveyor  which  he 
violated  was  a  statutory  one,  then  we  must  examine  the  clauses  of  the  Act  applicable  to 
the  duties  of  a  surveyor,  to  find  the  grounds  of  liability.    As  regards  the  employment, 
apart  from  the  statute,  we  have  that  distinctly  stated  in  the  evidence  of  Mr.  M oricrieff , 
clerk  to  the  trustees,  and  the  general  manager  of  their  affairs.    He  says,  "  The  duty  of 
the  surveyor  is  to  see  that  the  contractors  for  suppling  road  metal  duly  implement 
their  contracts,  and  that  the  surfacemen  spread  the  metal  properly,  and  keep  the 
surface  of  the  road  in  order.    The  defender  has  no  power  to  spend  money  other  thati 
for  the  above  purposes.    He  cannot  proceed  to  improve  the  roads  without  special 
authority.    Since  his  appointment  no  special  instructions  have  been  given  to  the 
defender  in  reference  to  the  place  near  which  the  female  pursuer  was  injured."    The 
defender  gives  substantially  the  same  account  of  his  duties  under  his  employment 
as  surveyor.    Now,  what  is  the  nature  of  this  employment  ^    It  is  a  supervision  of 
contractors  in  the  performance  of  their  contracts — contractors  with  the  trustees, 
the  surveyor  himself  not  being  a  party  to  the  contracts.    The  contracts  are  between 
the  contractors  and  the  trustees,  and  the  survByor  is  employed  by  one  of  the  parties 
to  the  contracts  to  see  that  the  other  parties  to  the  contracts  perform  their  duties. 
But  the  surveyor,  so  far  as  I  can  see,  has  no  power  to  employ  men  as  his  servants.     He 
is  in  no  independent  position,  like  a  man  who  employs  servants  of  his  own.    He  does 
not  differ  from  the  ordinary  servants  of  the  trustees,  except  in  this,  that  his  duty  is  to 
superintend  the  performance  of  contracts.    Now  I  [112]  cannot  say  that  at  common 
law  a  servant  so  employed  and  acting  is  responsible  for  failure  of  duty  by  his  employier  ; 
and  if  there  has  been  failure  of  duty  here,  it  is  on  the  part  of  the  trustees.    If  the  foot- 
path was  in  a  dangerous  condition,  it  was  the  duty  of  the  trustees  to  put  that  riglit, 
and  no  one  else  was  entitled  to  give  directions  to  that  effect.    It  is  impossible  at  comoKWi 
law  to  say,  that  there  was  any  intention  on  the  part  of  the  trustees  to  delegate  theii* 
statutory  duties  to  the  surveyor,  or  that  he  undertook  these  duties,  or  that  he  had 
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anjimpKed  duty  to  put  the  footpath  in  a  condition  of  repair,  or  in  any  other  condition 
than  that  in  which  he  found  it.  It  is  said  that  the  result  of  this  is,  that  nobody  is 
answerable ;  that  the  trustees,  being  a  parliamentary  board,  cannot  be  liable  in  their 
collective  capacity,  because  their  funds  cannot  be  employed  in  paying  damages  for 
fchar  wrong  doing.  Thlat  is  sound  law ;  but  then,  if  the  trustees  have  committed 
a  personal  delinquency,  they  are  as  much  liable  for  that  as  anybody  else  ;  the  circum- 
rtance  that  they  are  road  trustees  does  not  absolve  them  from  that  liability ;  only 
thej  cannot  pay  the  damages  out  of  the  trust-funds. 

It  remains  to  be  considered  whether  the  General  Turnpike  Act  imposes  any  duties 
npon  the  surveyor,  under  which  he  was  bound  to  take  measures  in  regard  to  the  foot- 
path, and  whether  he  has  failed  in  such  duties.  I  have  examined  all  the  clauses  in 
the  statute  having  reference  to  the  duties  of  surveyors,  and  I  cannot  find  any  one  that 
has  a  more  direct  bearing  than  the  101st  section.  It  is  not  worth  while  to  go  over 
the  other  sections  in  which  the  surveyor  is  mentioned,  because  they  all  come  to  this, 
that  what  he  is  directed  to  do  he  must  do  ad  the  servant  of  the  trustees  in  the  course 
of  his  ordinary  duty  as  their  servant.  But  in  the  101st  section  there  is  Something 
different.  That  section  provides  "  that  if  the  surveyor  of  any  turnpike  road,  or  any 
contraetor,  or  other  person  employed  on  such  road," — obsferve,  that  this  description 
of  persons  includes  contractors,  and  even  persons  employed  on  the  road  as  day-labourers, 
as  well  as  the  surveyor, — "  shall  lay  on  any  part  of  any  such  road  any  heap  of  stones, 
or  other  materials  for  the  repair  thereof,  and  shall  permit  the  same  to  remain  longer 
than  is  necessary  for  the  breaking  and  spreading  of  such  materials,  or  shall  lay  on 
any  such  road  any  matter  or  thing,  or  shall  knowingly  permit  to  remain  on  any  part 
of  any  such  rood  any  matter  or  thing  which  may  endanger  the  safety  of  any  passenger, 
or  shall  dig  any  pit,  or  make  any  cut  on  any  turnpike  road,  without  sufficiently  fencing 
the  same,  such  person  shall,  for  every  such  offence,  forfeit  aiid  pay  a  sum  not  exceeding 
£5,  over  and  above  the  damage  sustained  thereby,  and  expenses."  Now,  the  whole  of 
this  section  is  concerned  with  personal  fault  or  delict.  It  does  not  relate  to  any  special 
duty  hud  on  surveyors  in  particular.  It  deals  with  a  class  of  faults  which  may  be 
committed  by  anybody  who  is  working  on  the  road.  The  pasdages  of  the  section 
chiefly  relied  upon  by  both  the  Sheriff-substitute  and  the  Sheriff-depute  are— first, 
that  passage  which  describes  the  offence  of  laying  matter  on  the  road,  or  knowingly 
allowing  it  to  remain  there.  The  Sheriff-substitute  thinks  that  if  anything  causing 
danger  is  suffered  to  remain  on  the  road,  even  a  hole,  the  surveyor  will  be  liable  for 
tl»  consequences.  I  cannot  agree  with  that.  The  surveyor  is  not  more  answerable 
than  any  othbt  person.  If  the  surveyor  saw  it  there,  he  was  bound  to  remove  it ; 
tat  the  statute  oilly  makes  those  liable  who  knowingly  permit  such  things  to  remain 
on  the  roads.  But  then  the  Sheriff-depute  says  that  it  is  the  last  offence  mentioned 
m  the  statute,  viz.  digging  a  pit,  or  making  a  cut  on  the  turnpike  road  without 
effectually  fencing  it,  which  has  been  committed  in  this  case.  I  think  that  is 
perfectly  extravagant.  In  the  first  place,  there  is  no  case  here  of  digging  a  pit,  or 
making  a  cut  on  the  road  ;  and  if  there  were,  the  trustees  would  be  liable  in  the  first 
plwe,  and  the  surveyor  only  if  he  was  personally  concerned  in  the  operation.  The 
rtole  view  of  the  Act  of  Parliament  is,  that  every  one  is  to  be  answerable  for  his  own 
Wis,  and  not  for  those  of  any  one  else.  I  should  .haVe  been  very  sorry  to  have 
Iwn  compelled  to  arrive  at  a  different  result,  and  affirm  the  judgment  of  the 
Sherifi-depute,  because  I  should  then  have  thought  the  surveyor's  position  a  very 
«2«nalou8  one.  This  surveyor  has  charge  of  seventy  miles  of  road.  His  salary,  so 
^  as  I  can  see,  is  small,  and  yet  the  duties  attaching  to  his  office,  according  to  the 
contention  of  the  respondents,  involve  him  in  responsibility  for  the  safety  of  every 
peraon  travelling  on  the  road.  I  should  have  hesitated  to  arrive  at  that  conclusion 
wen  on  better  grounds  than  any  that  were  submitted  to  us  in  argument ;  but  I  am 
^|py  to  say,  if  I  am  [113]  right  in  my  view  of  the  facts,  that  there  is  no  doubt  of  the 
M  principle-  I  think,  therefore,  that  the  interlocutor  of  the  Sheriff  ought  to  be 
neafled,  ana  the  defender  assoilzied. 

Lord  Cowan. — The  parties  are  agreed  that  the  material  facts  estabUshed  by  the 
proof  as  to  the  manner,  place,  and  circumstances  of  the  accident  out  of  which  the 
(kirn  made  in  the  action  has  arisen,  are  set  forth  with  sufficient  accuracy  in  the  inter- 
Iwutor  of  the  Sheriff-substitute ;  and  the  question  in  law  is,  whether,  having  regard 
to  these  facts,  and  to  the  position  of  the  defender  as  surveyor  of  the  roads  of  this  district 
he  is  liable  in  damages  on  account  of  the  injury  which  has  been  unhappily  suffered 
hy  the  pursuer. 
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The  primary  consideration  relates  to  the  duty  incumbent  on  the  defender  under 
his  appointment  as  road-surveyor.  Is  he,  either  by  the  terms  of  his  appointment, 
or  under  the  provisions  of  the  Eoad  Act,  or  by  the  nature  of  his  office,  charged  with 
the  maintenance  of  the  roads  within  his  district  in  such  safe  and  sufficient  repair  as 
to  permit  of  travellers  passing  along  them  without  risk  of  injury  to  their  persons  or 
property  1  Assuming  a  road-surveyor  to  fill  a  situation  of  such  personsJ  duty,  it 
may  be  that  he  must  be  liable  for  injurious  consequences  arising  from  a  dangerous 
condition  of  the  roads,  either  from  malconstruction  not  timeously  remedied,  or  from 
neglect  to  execute  the  necessary  repairs  when  the  roads  may  have  become  unsafe. 
But  the  important  and  primary  inquiry  is,  whether  the  defender  is  to  be  regarded 
as  holding  so  responsible  an  office,  and  charged  personally  with  such  duty  ?  The 
statement  in  the  summons  is,  that  the  footpath  on  which  the  accident  occurred  was 
under  charge  of  the  defender  as  surveyor,  that  it  was  his  duty  to  see  that  the  footpath 
was  in  a  safe  state  for  foot-passengers,  and  that  the  injury  to  the  pursuer  was  caused 
through  the  fault,  neghgence,  or  carelessness  of  the  defender,  or  others  for  whom  he 
is  responsible :  And  in  the  condescendence  it  is  averred  that  the  defender  had  the  sole 
management,  control,  and  superintendence  of  the  road  in  question,  that  he  was  bound 
to  see  that  it  was  in  a  safe  and  sufficient  state,  and  that  his  duty  as  surveyor  was  to 
keep  the  footpath  in  a  safe  and  sufficient  state.  No  special  instructions  relative  to  the 
road  or  footpath  in  question  are  alleged  to  have  been  given  him  by  the  trustees  ;  nor 
is  there  any  averment  to  the  effect  that  it  was  the  defender's  duty  to  report  to  the 
trustees  any  unsafe  or  dangerous  condition  of  the  roads  under  his  charge,  and  that 
he  culpably  neglected  anv  duty  of  that  kind.  Still  there  may  probably  be  averment 
enough  of  direct  personal  responsibility  for  the  safe  condition  of  the  road  to  meet  the 
objection  of  irrelevancy  stated  in  the  record,  and  to  justify  the  course  taken  by  the 
Sheriff  of  ordering  a  proof  before  answer.  The  case,  in  this  view  of  it,  and  on  this 
essential  matter,  resolves  into  the  inquiry,  whether,  under  the  proof  led,  such  personal 
duty  and  consequent  responsibility  have  been  so  clearly  established,  as  to  fix  upon  the 
defender  liability  for  the  consequences  of  the  injury  suffered  by  the  female  pursuer 
through  the  alleged  unsafe  condition  of  the  road  in  question  ? 

On  this  vital  part  of  the  pursuers'  case  there  is  no  evidence  whatever  led  by  them  ; 
and  it  is  in  the  evidence  led  by  the  defender  alone  that  there  is  found  any  statement  with 
regard  to  the  duties  of  the  office  of  surveyor  held  by  the  defender  under  the  trustees. 

The  pursuers  seem  to  hold  that  it  is  enough  for  them  to  establish  that  the  defender 
held  the  appointment  of  surveyor  of  the  district  of  roads  within  which  the  footpath 
is  situated,  without  proving  any  special  instructions  which  have  been  violated,  or  special 
duty  imposed  which  has  been  culpably  neglected.    This  is  quite  a  fallacious  view  of 
the  office  by  the  defender.     The  charge  of  the  roads  is  entrusted  by  statute  to  the  road 
trustees.    And  by  the  10th  section  of  the  General  Road  Statute,  power  is  conferred 
on  them  to  appoint  surveyors  and  other  officers  to  act  under  them  in  the  charge  and 
superintendence  of  the  roads,  and  according  to  their  instructions  and  directions.     A 
surveyor  so  appointed  is  responsible  to  the  trustees  as  his  employers.    But  unless  there 
exist  direct  personal  fault  in  the  discharge  of  special  instructions  given  him,  or  special 
duty  imposed,  it  is  difficult  to  see  on  what  ground  such  an  officer  can  be  held  liable 
to  the  public  for  injuries  arising  from  an  unsafe  condition  of  the  roads.    Now,  no  specific 
duty  was  made  incumbent  upon  the  defender  at  the  time,  or  by  the  terms  of  his  nomina- 
tion.    Neither  does  the  statute  contain  anything  of  this  kind,  with  the  exception  of 
the  provision  in  the  101st  section,  and  which  is  not  applicable  to  a  case  like  the  pre- 
[llfl-sent ;  for  the  case  of  the  pursuers  against  the  defender  is  not  that  he  committed 
any  act,  through  which  the  injury  arose,  of  the  nature  provided  for  by  that  section 
of  the  statute, — it  is  neglect  or  omission  to  discharge  the  general  duties  alleged  to 
be  incumbent  on  him  as  surveyor,  with  regard  to  the  state  of  the  footpath,  upon  which 
the  claim  for  reparation  is  based.     It  is  alleged  that  he  should  not  have  permitted 
the  footpath  to  remain  in  the  condition  it  was  and  had  been  in  for  years,  but  that 
he  should  either  have  ordered  it  to  be  put  in  a  safe  condition,  or  have  reported  the 
matter  to  the  trustees  for  their  special  instructions.    But  the  statute  does  not  impose 
any  such  duty  on  the  surveyor  personally ;  and,  so  far  as  the  proof  led  by  the  pursuers 
is  concerned,  they  have  failed  to  make  out  any  such  case  of  Uabihty  against  the  de- 
fender. 

There  is  evidence,  however,  as  regards  the  nature  and  extent  of  the  duties  required 
of  tlie  defender  as  surveyor  to  be  found  in  the  proof  led  for  the  defender,  which  may 
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now  be  noticed.  The  clerk  of  the  road  trustees,  Mr.  MoncriefF,  states,  "  the  duty  of 
the  surveyor  is  to  see  that  the  contractors  for  supplying  road  metal  duly  implement 
their  contracts,  and  that  the  surfacemen  spread  the  metal  properly,  and  keep  the  surface 
of  the  road  in  order.  The  defender  has  no  power  to  spend  money  other  than  for  the 
above  purposes.  He  cannot  proceed  to  improve  the  roads  without  special  authority." 
And  the  defender  himself  is  examined,  and  states  his  duty  as  surveyor  to  be  "  to  see 
that  the  metal  is  brought  forward  by  the  contractors  of  the  required  quantity,  quality, 
properly  broken,  and  carted  to  the  places  to  be  laid  on ;  then  to  direct  the  surfacemen 
where  to  spread  it,  and  to  see  that  they  keep  the  surface  of  the  road  in  proper  repair, 
filling  up  the  ruts,"  &c. 

A  breach  of  duty  in  any  of  the  matters  here  specified  is  not  generally  alleged,  and 
far  less  is  it  proved,  that  any  such  breach  of  duty  occurred  in  circumstances  inferring 
such  personal  delict  or  fault  as  can  make  the  defender  responsible  to  the  pubUc. 

In  this  state  of  the  proof  I  consider  that  the  case  of  the  pursuers  has  entirely 
failed,  no  duty,  and  consequently  no  responsibility,  as  for  personal  deUct  or  culpable 
neglect,  having  been  established  on  the  part  of  the  defender,  to  subject  him  personally 
m  damages,  even  on  the  assumption  that  the  proof  is  to  be  held  to  have  shewn  the 
road  or  footpath  to  have  been  in  the  dangerous  condition  set  forth  by  the  pursuers. 

Lords  Benholme  and  Neaves  concurred. 

The  CJourt  pronounced  the  following  interlocutor  : — "  Advocate  the  cause :  Recall 
the  interlocutors  of  22d  July  1864  and  14th  February  1865  complained  of:  Find  in 
fact  that  the  turnpike-road  between  Holytown  and  Bellshill,  in  the  county  of  Lanark, 
and  the  footpath  on  the  north  side  thereof,  are  under  the  management  of  the  trustees 
appwnted  and  acting  under  the  10  &  11  Vict.  c.  50,  local  and  personal,  and  the  1 
&  2  Will.  IV.  c.  43 ;  Find  that,  some  years  prior  to  1856,  the  said  road  had  been 
raised  in  level  above  the  natural  level  of  the  ground,  at  a  point  where  it  passes  a  house, 
caUed  Carmichaers  House,  and  a  smithy  :  Fmd  that,  in  consequence  of  the  road  being 
w  raised,  it  became  necessary  to  provide  a  cart  entrance  on  the  north  side  of  the  road  : 
find  that  the  cart  entrance  there  provided  accordingly  ran  to  some  extent  parallel 
to  the  said  footpath  and  on  the  north  side  thereof,  but  at  a  lower  level,  and  so  as  to 
cut  off  a  considerable  part  of  the  north  of  the  said  footpath,  whereby  the  said  footpath 
was,  at  the  part  thereof  opposite  or  nearly  opposite  the  said  house  and  smithy,  reduced 
in  width  from  13  feet  to  3  feet  or  3^  feet :  Find  that  the  said  operations  were  all  com- 
pleted before  the  year  1856  :  Find  that,  between  seven  and  eight  o'clock  of  the  evening 
of  the  8th  October  1861,  the  pursuer,  Janet  Kinloch,  was  walking  along  the  said  foot- 
path accompanied  by  her  husband,  and  the  night  being  dark  and  misty,  she  failed 
to  see  the  sudden  narrowing  of  the  footpath  above  formed ;  and  in  consequence  thereof 
fdl  or  sKd  down  the  north  side  of  said  footpath,  and  broke  her  leg :  Find  that  the 
defender  was  appointed  surveyor  of  the  said  [115]  turnpike  road,  extending  to  70  miles 
in  len^h,  by  the  said  trustees  in  the  year  1856,  in  terms  of  10th  section  of  the  said 
1  &  2  WiU.  IV.  c.  43,  and  that  the  only  duties  expressly  assigned  to  the  said  defender 
bf  the  said  trustees,  at  the  time  of  his  appointment,  were  to  see  that  the  contractors 
for  supplying  the  road  metal  duly  fulfilled  their  contract,  and  that  the  surfacemen 
qiread  the  metal  properly,  and  kept  the  surface  of  the  road  in  order :  Find  that  no 
instructions  have  ever  been  given  to  the  defender  by  the  said  trustees  to  alter  or  improve 
the  footpath  at  the  place  where  the  pursuer  fell  as  aforesaid :  Find  that,  in  this  state 
dthe  i&cts,  the  defender  is  not  in  law  answerable  in  reparation  of  the  damage  sustained 
hf  the  pursuer  as  aforesaid :  Therefore  sustain  the  defences,  assoilzie  the  defender, 
iid  decern ;  and,  of  consent  of  the  defender,  find  no  expenses  due." 

Burn,  Wilson,  &  Burn,  W.S.— D.  F.  Bridgeford,  S.S.C— Agents. 
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No.  24.  IV.  Macphebson,  115.    2d  Dec.  1 865.  *    Registration  Appeal  Court- 

Lord  Ejnloch ;  Lord  Ormidale ;  SherifE  of  Stirlingshire. 

James  Gow,  Appellant  and  Objector. —jBiaciAum. 
Alkxandeb  Gillespie  Watson,  Kespondent. 

Member  of  Parliament — County  Franchise — Member  of  Building  /Society.— Dwelling- 
houses  erected  by  a  building  society  on  ground  belonging  to  it  were  from  time  to 
time  exposed  to  sale  by  competition  among  the  members.  Two  houses  put  up  in 
this  way  were  sold  to  a  member  at  £312,  towards  which,  on  entering  into  possession, 
he  paid  £22,  obtaining  from  the  society  an  advance  of  the  remaining  £290,  which 
the  rules  of  the  society  required  him  to  repay  by  instalments  on  his  shares,  amounting 
to  £1,  4s.  per  month.  Held  that  the  member  was  proprietor  of  the  subjects,  and 
was  entitled  to  the  franchise,  although  his  only  title  consisted  of  the  minute  of  enact- 
ment upon  the  articles  of  roup  followed  by  possession,  and  although  £259,  148.  lOd. 
of  the  price  still  remained  due,  as  a  security  for  which  the  society  had  right  to  resume 
possession,  or  to  sell  the  subjects,  in  the  event  of  the  payments  falling  into  arrear. 
Observations  on  the  case  pf  Irvine  v,  Paton,  ante,  vol.  i.  p.  315. 

Decree  in  Absence. — Objections  to  the  enrolment  of  a  voter,  whose  olaim  had  been  sus- 
tained by  the  Sheriff,  repelled,  although  no  appearance  was  made  for  him  before  the 
Appeal  Court. 

This  was  an  appeal  from  the  Registration  Court  of  Stirlingshire. 

The  following  special  case  for  James  Gow,  a  registered  voter  in  the  county  of  Stirling, 
against  Alexander  Gillespie  Watson,  was  stated  by  the  SherifE : — "  Mr.  Watson  was 
by  the  assessor  placed  on  the  list  of  voters  for  the  present  year,  as  proprietor  of  houaes 
Nos.  34  and  37  Union  Street,  Grangemouth,  in  said  county ;  but  objections  were 
lodged  thereto  by  the  said  objector.    The  value  was  admitted  to  be  sufficient.     The 
facts  are — (1)  A  society  or  company  exists  in  Grangemouth,  called  the  *  Grangemouth 
Building  and  Investment  Society.     It  was  instituted  in  1859,  and  is  dulv  enrolled 
under  the  provisions  of  the  Act  6  &  7  William  IV.  chapter  32,  and  has  its  rules  (a  copy 
of  which  ficcompanied  the  case)  approved  of  and  signed  by  the  Registrar  of  Friendly 
Societies  in  Scotland.    The  purpose  of  the  society  is  to  raise  a  fund  to  enable  its  members , 
under  the  said  Act  and  rules,  to  acquire  heritable  property ;  and  its  object  is  by  the 
first  rule  declared  to  be,  by  building  or  otherwise,  to  put  the  members  in  possession 
of  heritable  property.    (2)  In  the  year  1861,  the  society  or  company  acquired  right, 
in  virtue  of  a  feu-disposition  from  the  £arl  of  Zetland,  to  a  piece  of  ground  situated 
in  or  near  Grangemouth,  the  conveyance  being  taken  to  certain  persons  for  their  oivn 
rights  and  interests  respectively  as  partners  of  the  said  company,  and  also  as  trustees 
for  behoof  of  the  whole  remanent  partners  or  members,  both  present  and  future,  of 
the  said  company  and  their  assignees.    (3)  The  company  at  different  times  ereoted 
various  dwelling-houses  on  said  piece  of  [116]  ground;  and  the  directors,  under 
their  powers,  when  they  considered  that  they  h«d  a  sufficient  property  for  disposal 
among  the  members  of  the  company,  under  rule  18th,  advertised  publicly,  by  printed 
notices,  that  four  self-contained  dwellings  of  three  rooms  each  would  be  exposed  for 
competition  among  the  members  on  the  5th  of  February  1864,  of  which  date,  under 
certain  *  conditions  of  sale,'  two  of  the  said  dwellings,  which  were  *  put  up '  at  JB150 
each,  were  *  sold '  to  the  claimant,  a  member  of  the  company,  at  £157  and  £155  re- 
spectively, or  altogether  £312.    The  claimant's  entry  was  to  be  at  Whitsunday  1864, 
and  he  did  then  enter  to  and  take  possession  of  the  premises,  and  he  has  ever  since, 
by  himself  or  his  tenants,  occupied  or  possessed  the  same.     He  paid  at  entry  £22  in 
cash  to  account  of  the  price,  and  then  had  twelve  shares  of  £25  each  of  the  company, 
amounting  the  shares  to  £300.     He  did  not  pay  up  that  £300,  but  he  was  entitled  to 
receive  an  advance  to  that  amount  from  the  company  on  the  security  of  the  property, 
and  of  which  he  availed  himself  to  the  extent  of  £290,  which,  with  the  £22  paid  in 
cash,  made  up  £312,  the  price  of  the  property.    The  building  or  block-account  of  tVie 
company  was  credited  with  £312,  and  there  was  placed  to  the  debit  of  the  clainaant's 

*  Decided  Nov.  29,  1865. 
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Bhare-aocount  the  said  advaAce  of  £290,  and  his  obligation  was,  under  the  rules  of 

the  company,  to  pay  the  same  (besides  interest)  in  instalments  of  two  shillings  a  share, 

or  for  his  twelve  shares  £1,  48.  per  month.    Besides  paying  the  interest,  he  has  ever 

since  regularly  paid  these  instalments,  and  there  has  been  credited  to  him  the  profits 

accruing  on  his  shares ;  and  altogether  there  has,  from  these  instalments  and  profits, 

been  placed  to  the  credit  of  his  share-account  the  sum  of  £30,  5s.  2d.    In  all,  he  has 

thus  paid  £52,  5s.  2d.  towards  the  cumulo  price  of  £312,  and  there  now  only  stands 

at  the  debit  of  his  share-account  £259,  14s.  lOd.,  being  the  balance  of  the  price.    (4) 

No  conyeyance  has  yet  been  granted  by  the  company  in  favour  of  the  claimant,  and 

his  title  consists  of  the  conditions  of  sale  and  act  of  preference,  and  the  journal  and 

ledger  of  the  company,  in  which  the  sale  is  duly  entered — the  building  or  block-account 

credited  with  the  whole  price,  and  the  claimant'^s  share  account  debited  with  the  £290, 

and  credited  with  the  £30,  58.  2d.    (5)  It  was  maintained  for  the  objector  that  the 

claimant  was  not  the  true  or  proper  owner  of  the  subjects  claimed  on,  in  the  sense  of 

the  7th  section  of  the  Beform  Act.    (6)  But  the  Sherifi-substitute  is  of  opinion  in  law, 

aod  has  decided,  that  though  the  claimant's  title  is  not  made  up  or  completed  to  the 

subject^,  the  company  only  hold  the  same  in  security  of  the  balance  of  the  advance 

to  the  claimant  on  his  shares,  and  tliat  he  is  the  true  and  proper  owner  or  proprietor 

of  the  subjects,  and  that  though,  if  he  falls  into  arrears  to  the  extent  of  more  than 

three  months'  subscriptions  or  six  months'  interest,  which  he  has  not  yet  done,  the 

directors  of  the  company  will  have  the  option  of  disposing  of  the  security,  or  of  entering 

into  possession  of  the  property,  the  claimant  is  no  less  the  owner  thereof,  and  that  the 

directors  are  in  no  other  position  than  heritable  creditors,  or  parties  having  sold  a 

subject  under  minute  of  sale,  the  whole  price  of  which  has  not  been  paid,  and  to  which 

no  conveyance  has  been  granted,  and  the  purchaser's  title  remains  uncompleted." 

Among  the  rules  of  the  society  were  the  following : — 

(14)  *  Members  in  Arrears. — If  anv  member  is  in  arrears  more  than  two  monthly 
instafanents  he  shall  pay  interest  at  the  rate  of  one  penny  upon  each  share  for  every 
instalment  said  member  is  in  arrears ;  and  should  said  member  continue  in  arrears 
until  the  fines  incurred  thereby  ^hall  equal  all  the  subscriptions  paid  by  him,  said 
member  then  shall  cea^e  t;o  be  ^  shareholder,  and  shall  forfeit  all  interest  therein.'' 
The  rule  then  reserved  power  to  the  directors  to  suspend  payments  of  subscriptions 
and  fines,  on  reasons  satisfactory  to  them  being  adduced. 

(18)  ''Disposal  of  the  Funds  or  Property.— Whenever  the  directors  consider  [1171  ^t^^ 
thev  hkve  a  sufficient  sum  or  property  for  disposal  among  the  members,  the  same 
ihall  be  exposed  to  competition  amongst  them  at  the  first  half-yearly  meeting  of  the 
society  thereafter,  or  at  anv  special  meeting  called  for  the  purpose ;  and  at  least  ten 
days'  notice  thereof  shall  be  given  to  the  members.  Any  member  thereof  holding 
flhares  on  which  six  months  previous  subscriptions  have  been  paid,  and  who  is  not  more 
than  one  month  in  arrears,  shall  be  entitled  to  ofEer  for  the  same,  to  the  extent  of  the 
shares  held  by  him  or  her,  and  the  same  shall  be  allotted  to  the  highest  bidder ;  and 
the  offers  shall  be  made  to  the  chairman,  or  such  other  person  as  be  may  appoint  to 
receive  the  same,  and  the  premium  shall  be  held  as  due  from  the  day  the  directors 
iotimate  to  the  purchaser  that  they  are  prepared  to  pay  the  advance  or  give  possession 
of  the  property,  and  interest  shall  be  charged  thereon  at  the  rate  of  five  per  cent,  till 
paid ;  and  said  member  shall  require  to  invest  the  advance  in  heritable  security,  to 
the  satisfaction  of  the  directors,  within  six  months  after  said  intimation,  or  pay  the 
piemiuni  due  thereon ;  failing  which,  said  member  shall  forfeit  his  light  to  the  same, 
mhject  to  the  conditions  stated  in  rule  21 ;  but  the  directors  shall  have  power,  if  they 
dee  fit,  to  extend  the  time  for  so  doing,  and  the  directors  may,  on  the  application  of 
said  member,  if  they  should  see  fit,  advance  money  to  pay  the  premium  thereon,  on 
payment  of  the  same  rate  of  premium,  receiving  payment  thereof  in  the  same  manner 
ai  an  advanced  share." 

(21)  "  Belin<]^uishing  the  Right  to  an  Advance  or  Property. — If  any  member,  who 
bas  become  entitled  to  receive  an  advance  or  hold  property,  should  desire  to  relinquish 
md  right  and  become  relieved  thereof,  the  directors  shall  have  power  to  resell  the  same, 
and  the  amount  realised  shall  be  held  to  be  the  price  at  which  said  advance  or  property 
ius  been  resold ;  and  said  member  shall  be  held  liable  for  any  deficiency  arising  there- 
from, and  the  interest  due  thereon  shall  cease  forthwith." 

(29)  *  Members  in  Arrears  after  becoming  entitled  to  receive  an  Advance  or  hold 
Property. — Any  member  who  has  received  an  advance,  or  holds  property  from  the 
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society,  falling  into  arrears  to  the  extent  of  more  than  three  months'  subscriptionfl 
or  six  months'  interest,  the  directors  shall  have  the  option  of  disposing  of  the  security, 
or  of  entering  into  possession  of  the  property,  without  any  requisition  or  intimation 
to  the  borrower.  If  they  resolve  to  dispose  of  the  security,  they  shall  do  so  by  public 
roup,  after  advertising  the  same  once  a-week  for  three  weeks,  in  a  local  and  Glasgow 
and  Edinburgh  newspaper.  If  they  resolve  on  taking  possession,  they  shall  be  entitled 
to  do  so,  (itf  factOy  by  appointing  the  manager  or  other  party  to  enter  into  such  possession 
for  their  behoof — to  uplift  and  discharge  the  rents,  to  grant  leases,  and  if  necessary 
to  apply  to  the  Judge  Ordinary  of  the  bounds  to  interdict  the  borrower  from  inter- 
fering with  or  disturbing  such  possession ;  and  such  interdict  shall  be  a  sufficient 
warrant  to  the  tenants  to  possess  under  the  society,  and  to  pay  their  rents  to  the 
manager  or  other  party  authorised ;  and  such  possession  shall  continue  till  the  advance, 
interest,  and  penalties  be  paid.  The  directors  shall  have  power  to  restore  the  borrower 
to  possession,  on  his  paying  all  arrears  and  expenses,  and  a  bonus  to  the  society  equal 
to  one  per  cent,  upon  the  original  advance.  The  directors  may  further  exercise  the 
ordinary  rights  and  powers  of  mortgagees.  If  the  money  realised  out  of  the  property 
be  insufficient  to  pay  the  advance,  penalties,  and  expenses,  the  borrower  shall  be  liable 
for  the  deficiency ;  but  if  there  be  a  surplus,  it  shall  be  paid  over  to  him."  .  .  . 

On  the  case  being  called,  no  appearance  was  made  for  the  respondent,  either  by 
counsel  or  agent.  The  Court  intimated,  that  in  their  opinion  the  appellant  was  bound 
to  shew  that  the  Sheriff  was  wrong,  and  that  he  was  not  entitled  to  decree  as  in  absence 
against  the  respondent.  Counsel  for  the  appellant  stated  that  he  was  not  instructed 
to  press  for  decree  as  in  absence,  although  no  doubt  the  respondent  had  had  full  notice 
that  the  case  [118]  was  to  be  argued  before  the  Appeal  Court,  notice  having  been 
given  to  the  coimtry  agent  who  had  represented  him  before  the  Sheriff. 

Argued  for  the  appellant  and  objector ;— The  respondent  is  not  the  owner  of  the 
property  within  sect.  7  of  the  Act  2  &  3  Will.  IV.  cap.  65.  It  will  take  twenty  years' 
annual  payments  to  make  up  the  price,  even  if  the  payments  are  regularly  made ;  but 
the  rules  shew  that  the  transaction  between  the  building  society  and  the  respondent 
really  amounted  to  only  a  suspensive  sale.  The  directors  may  resell  (rule  21),  should 
the  member  find  his  right  burdensome,  and  desire  to  relinquish  it.  But,  besides,  the 
case  is  ruled  by  Irvine  v,  Paton,  Jan.  24,  1863,  ante,  vol.  i.  p.  315. 

Lord  Ormidale. — The  claimant  in  this  case  states  that  he  has  the  necessary  quali- 
fication of  ownership  under  the  statute,  and  the  Sheriff  has  sustained  the  claim.  There 
is  no  dispute  as  to  the  value  of  the  subjects,  nor  that  the  claimant  has  been  in  possession 
for  the  requisite  period.  The  point  relied  on  by  the  objector  is  that,  according  to  the 
rules  of  the  building  society  in  question,  the  right  of  ownership  on  the  part  of  the 
claimant  was  not  absolute  or  complete,  but  stood  suspended  until  the  whole  instalments 
of  the  price  were  paid  up,  and  a  conveyance  granted  by  the  society — in  other  words 
that  the  claimant's  right,  if  he  ever  had  a  right  at  all,  was  defeasible  by  the  building 
society. 

It  appears  to  me  that  the  right  which  this  claimant  held,  being  that  of  a  purchaser 
at  a  public  roup,  was  completed  by  possession  following  upon  the  minute  of  enactment  ; 
and  that  it  is  an  entire  mistake  to  suppose  that  non-payment  of  the  price  is  suspensive 
of  a  sale.  I  know  of  no  authority  for  that ;  on  the  contrary,  it  is  established  law  that 
the  contract  of  sale  is  completed  when  the  seller  has  consented  to  sell,  and  the  buyer 
to  purchase,  the  price  being  fixed  between  them.  In  this  case,  then,  the  mere  fact 
that  the  price  of  the  subjects,  or  a  large  portion  of  it,  has  not  been  paid,  cannot  affect 
the  right  of  the  claimant. 

On  the  question  of  title  I  have  no  doubt.  We  have  here  articles  of  roup  and  a 
minute  of  enactment  stating  that  the  claimant  had  become  the  purchaser.  That,  I 
need  hardly  say,  is  a  sufficient  title. 

Then,  on  the  point  of  defeasibility,  I  have  had  an  opportunity  of  reading  the  rules 
of  the  buildinff  society,  and  I  can  see  no  ground  for  saying  that  under  these  rules  this 
sale- is  defeasible  at  the  instance  of  the  sellers.  To  constitute  defeasibility,  so  as  to 
defeat  a  claim  to  be  put  on  the  register,  it  is  not  sufficient  that  the  seller  has  it  in  his 
power  to  adopt  certain  procedure  which  may  ultimately  have  the  effect  of  putting  an 
end  to  the  transaction  if  the  purchaser  does  hot  pay  the  price.  In  all  such  cases  the 
purchaser  has  it  in  his  power,  by  paying  the  price,  to  demand  a  disposition,  and  so 
put  an  end  to  the  seller's  interference.  Unless  the  contract  is  defeasible  at  the  will 
of  the  seller,  it  cannot  be  said  that  the  objection  of  defeasibility  applies. 
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It  appears  to  me,  therefore,  that  the  judgment  pronounced  by  the  Sheriflf  ought 
to  be  affirmed.  And  the  case  of  Irvine  v.  Paton,  decided  in  this  Court  two  years  ago, 
is  not  an  adverse  precedent,  for  the  principle  of  decision  there  was,  that  the  claimant's 
right  was  defeasible.  Possibly  an  erroneous  view  of  the  facts  was  adopted  in  that  case, 
although  I  am  not  satisfied  of  that ;  but,  supposing  it  to  be  so,  it  surely  cannot  be 
maintained  that  the  Court  is  also  to  adopt  an  erroneous  view  of  the  evidence  in  the  case 
now  before  it. 

Lord  Kinloch. — I  also  think  that  the  Sheriff  has  done  right  in  admitting  this 
claimant  to  the  roll. 

I  am  clearly  of  opinion  that,  to  entitle  a  party  to  a  vote  on  the  ground  of  ownership, 
a  formal  disposition  is  not  necessary,  and  that  the  minute  of  enactment  at  a  sale,  followed 
by  possession,  is  sufficient.  It  is  also  not  necessary  that  the  party  should  have  paid 
the  price,  or  any  particular  portion  of  it.  In  the  general  case  this  is  clear.  But  it  is 
oonunon  for  parties  to  enter  into  a  special  agreement,  that  until  the  price  is  fully  paid 
the  sale  shall  not  be  held  completed.  In  that  case  there  is  a  suspension  of  the  sale 
until  the  condition  is  fulfilled.    Here  I  can  find  nothing  of  the  kind. 

With  reference  to  the  previous  decision,  we  can  only  look  at  it  in  so  far  as  the  principle 
ia  concerned.  We  cannot  decide  one  case  on  the  circumstances  that  arise  in  another. 
The  principle  upon  which  the  Court  appears  to  have  proceeded  [119]  ^^  the  case  of 
Irrine  was,  that  the  fact  of  the  price  not  having  been  paid  was  suspensive  of  the  sale. 
I  am  not  sure  that  the  Court  were  not  mistaken  in  that  view.  But  however  that 
may  be,  the  decision  does  not  conflict  with  that  which  we  are  now  to  pronounce.  The 
principle  is  the  same ;  and  falls  only  to  be  appUed  to  different  circumstances. 

The  following  interlocutor  was  pronounced : — "  Confirm  the  decision  of  the  Sheriff, 
and  decern." 

Colin  Mackenzie,  W.S. —Agent. 

[lUf erred  to,  Rutherfurd  v.  Sandemans,  1 883, 11  R.  1 71 .] 


No.  25.  IV.  Macphebson,  119.    2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

Alexander  Kinniburgh,  Appellant. —Ixiiicasier. 
William  Donaldson,  Respondent  and  Objector.— Monro— iJ.  V.  Campbell 

Member  of  Parliament — County  Franchise — Purchaser  at  Public  Sale  from  Trustee 
in  Sequestration — Possession  without  payment  of  price. — Held  that  a  purchaser 
who  had  been  for  two  years  in  possession  of  heritable  subjects  without  payment  of 
any  part  of  the  price  was  entitled  to  the  franchise  as  proprietor,  although  his  only 
tide  was  a  minute  of  enactment  upon  articles  of  roup,  which  contained  a  clause 
anpowering  the  seller  to  resume  possession,  to  re-expose  the  subjects,  or  to  hold  the 
ncit  offerer  as  the  purchaser,  in  the  event  (which  had  happened)  of  the  purchaser 
Ming  to  find  security  for  the  price. 

At  a  Registration  Court  for  Dumbartonshire,  William  Donaldson  objected  to  the 
name  of  Alexander  Kinniburgh  being  retained  on  the  register.  The  Sheriff  having 
«a3tained  the  objection,  Eonniburgh  appealed. 

The  facts  stated  in  the  special  case  were  as  follows : — 

'The  father  of  the  voter  was  sequestrated  under  the  Bankrupt  Statute  in  1850. 
The  subjects  on  which  the  voter  stands  on  the  register  belonged  to  him  and  his  father 
M  1^0  indiviso  proprietors.  The  father*s  share  in  the  property  was  exposed  to  sale 
If  the  trustee  in  1854,  under  articles  of  roup.  These  articles  contained  the  usual 
ctuaes.  They  imposed  a  penalty  upon  the  highest  offerer,  in  the  event  of  his  failure 
to  find  security,  and  empowered  the  exposer,  upon  such  failure,  either  to  resume  the 
property,  or  to  re-ex{>ose  it,  or  to  hold  the  next  preceding  offerer  bound,  and  require 
him  to  g;rant  bond  with  caution  for  the  price.  The  voter  was  the  highest  offerer  for 
the  subjects  on  which  he  stands  on  the  register.    The  usual  minute  of  preference  and 
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obligation  to  grant  a  bond  for  the  price  was  executed.  It  does  not  appear  that  a  bond 
was  granted,  but  the  voter  deponed  that  he  gave  to  his  father  the  money  to  pay  the 
price,  but  that  it  seems  that  he  had  not  paid  it. 

*"  His  father  continued  in  possession  of  a  part  of  the  subjects  as  the  tenant  of  the 
voter,  but  paid  no  rent.  The  other  part  was  let,  and  the  rent  was  drawn  by  the  father, 
under  authority  granted  by  the  voter,  who  deponed  that  thus  he  drew  the  rent.  The 
father  died  two  years  ago,  and  the  voter  has  subsequently  drawn  the  whole  rent. 

"  There  was  no  discharge  under  the  sequestration,  but  there  never  was  any  pro- 
cedure or  interference  by  the  trustee. 

"  The  question  of  law  is,  whether  the  voter  is  entitled  to  hold  his  name 
retained  in  the  register  as  owner,  under  the  7th  section  of  the  statute  2  &  3  Will. 
IV.  cap.  65 1 

"  The  Sheriff  decided  that  he  is  not,  and  sustained  the  objection." 

The  case  did  not  state  that,  without  the  addition  of  the  father's  share  in  the  property, 
the  son's  interest  was  insufficient  in  value  to  confer  a  qualification.  But  it  was  assumed 
in  the  argument  that  this  was  so,  and  that  the  case  depended  on  whether  he  had  shewn 
a  sufficient  title  to  his  father's  share. 

Argued  for  the  appellant , — There  was  a  completed  sale  to  the  son  of  his  father's 
share ;  and  it  is  sufficient  to  satisfy  the  statute  that  he  was  preferred  [120]  as  the 
purchaser  at  the  public  sale,  and  had  all  along  been  in  possession  of  the  premises.  * 

Argued  for  the  respondent ; — There  was  no  sufficient  title  in  the  voter,  for,  without 
payment  of  the  price,  the  trustee  might  have  resold  the  property.t 

Lord  Ormidale. — This  case  involves  a  good  many  of  the  considerations  which 
were  dealt  with  by  us  in  the  case  of  James  Gow  from  Stirlingshire.  It  is  said,  on  the 
part  of  the  respondent,  that  it  is  clear  here  that  no  part  of  the  price  had  been  paid 
for  the  subjects ;  and  that  being  stated  in  the  special  case,  we  must  take  it  to  be  the  fact. 
Founding  on  this  fact,  it  has  been  strongly  pressed  in  argument  for  the  respondent 
that,  without  payment  of  the  price,  there  is  no  sale,  and  various  authorities  were  cited 
in  support  of  that  proposition.  I  have  examined  these  authorities,  and  am  satisfied 
that  they  do  not  bear  out  the  contention  of  the  respondent ;  and  I  should  certainly 
have  been  surprised  to  find  that  they  had.  If  parties  have  agreed  as  to  the  subject 
of  the  bargain  and  other  essentials,  it  is  not  indispensable  to  the  completion  of  the 
contract  of  sale  that  the  price  should  be  paid. 

In  the  present  case  the  circumstances  are  peculiar ;  but  they  amount  to  this,  that 
the  appellant  purchased  the  subjects  at  a  public  sale,  and  that  this  was  done  under 
articles  of  roup.  No  doubt  these  articles  contained  a  clause  in  the  usual  form,  imposing 
a  penalty  on  the  highest  offerer,  in  the  event  of  his  failing  to  find  security  for  the 
price,  and  empowering  the  seller,  upon  such  failure,  either  to  resume  the  property, 
or  to  hold  the  next  offerer  bound.  But  it  does  not  appear  that  the  purchaser  here 
was  ever  asked  to  grant  a  bond  of  caution,  or,  so  far  as  we  can  see,  to  pay  the  price. 
He  was  allowed,  however,  to  enter  into  possession,  and  for  eleven  years  he  has  been 
in  undisturbed  possession  of  the  subjects  of  his  qualification.  That  he  has  had  the 
requisite  possession,  therefore,  is  indisputable ;  and  it  appears  to  me  to  be  equally  so, 
that  the  articles  of  roup,  and  minute  of  enactment  thereon  preferring  him  to  the  pur- 
chase, constitute  a  sufficient  title  of  ownership.  That  the  subjects  are  of  the  requisite 
value  is  admitted ;  and  the  only  point  attempted  to  be  made  by  the  respondent  in 
support  of  the  Sheriff's  judgment  is  founded  on  the  non-payment  of  the  price,  which, 
for  the  reasons  already  adverted  to,  I  think  untenable.  The  seller  may  yet  have  his 
action  for  the  price ;  and  as  to  the  bond  with  security  for  the  price,  which  it  is  said 
the  appellant  ought  to  have  granted,  the  seller  must  be  held,  I  think,  in  the  circum- 
stances, to  have  waived  his  right  to  it.  In  short,  I  can  see  no  sufficient  ground  disclosed 
in  the  special  case  for  holding  that  the  appellant  is  not  the  true  owner,  in  the  sense  of 
the  Reform  Act,  of  the  subjects  on  which  his  qualification  is  rested.  In  these  circum- 
stances, I  am  for  altering  the  judgment  of  the  Sheriff,  and  replacing  this  party  on  the 
register. 

*  Bell's  Principles,  sects.  89,  109  ;  Stair,  i.  14,  4. 

t  Juridical  Styles,  Her.  Rights,  ed.  1855,  p.  88,  sect.  6 ;  Bell's  Com.  vol.  i.  p.  237  ; 
Baird  v,  Jap,  Aug.  1758,  Mor.  14,156;  Young  v,  Dunn,  Match  9,  1785,  Mor. 
14,191 ;  Irvine  v.  Paton,  Jan.  24,  1863,  ante^  vol  i.  p.  315;  Swinton's  Reg.  Cases, 
p.  103 ;  Cay  on  Reform  Act,  p.  136. 
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Lord  Kinloch  concurred. 

The  following  interlocutor  was  pronounced  : — "  Reverse  the  decision  of  the  Sheriff ; 
repel  the  objection  to  the  name  of  Alexander  Kinniburgh  being  retained  on  the  register 
of  voters :  Find  the  respondent  liable  in  two  guineas  of  modified  expenses,  and  decern." 
John  Robs,  S.S.C— Thomas  Ranken,  S.S.C— Agents. 


So.  26.  IV.  Macpherson,  120.     2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch ;  Lord  Ormidale ;  Sherifi  of  Dmnbartonshire. 

Hugh  Ferguson,  Appellant.— Afonro—iZ.  V.  Campbdl. 
J.  W.  M'CuLLOCH,  Respondent  and  Ohjecior. --Lancaster. 

Member  of  Parliament — County  Franchisee-Landlord  and  Tenant — Proof, — A  voter 
and  his  ancestors  had  for  seventy  years  been  in  possession  of  a  plot  of  ground  on  which 
houses  were  built.  The  ground  formed  part  of  the  estate  of  B,  neighbouring  portions 
of  which  were  let  on  building  leases  for  ninety-nine  years.  The  [121]  plot  in  question 
vas  referred  to  in  the  lease  of  an  adjoining  plot,  dated  in  1792,  as  set  to  a  person 
of  the  same  name  with  the  voter's  father.  In  a  table  of  contents  attached  to  a 
building  nlan  dated  in  1824,  the  name  of  the  father  appeared ;  and  a  series  of  receipts 
for  tack-auty  was  produced  for  various  years  from  1814,  granted  first  to  the  father, 
and  after  his  death  to  the  voter.  The  proprietor  of  B  deponed  that  the  voter  was 
deemed  by  him  to  be  lessee ;  and  there  was  produced  a  lease,  as  for  ninety-nine  years, 
from  Whitsunday  1792,  but  dated  the  day  of  holding  the  registration  court  at  which 
an  objection  to  the  voter's  name  remaining  on  the  register  fell  to  be  considered. 
Hdd  that  no  sufficient  ground  had  been  established  for  removing  the  voter  from 
the  register. 

At  a  Registration  Court  held  at  Dumbarton  on  21st  September  1865,  for  the 
county  of  Dumbarton,  J.  W.  M'Culloch,  painter,  a  registered  voter,  objected  to  the 
name  of  Hugh  Ferguson,  residing  in  Alexandria,  being  retained  on  the  register. 

The  Sheriff  sustained  the  objection,  and  expunged  the  voter's  name  from  the 
register.  Ferguson  having  appealed,  the  following  special  case  was  stated  by  the 
Sheriff  :— 

'  The  grandfather  and  father  of  Hugh  Ferguson,  and  Hugh  Ferguson,  the  heir 
of  the  latter,  successively  possessed  a  certain  portion  of  ground,  the  possession  extend- 
ing for  Upwards  of  seventy  years,  on  which  houses  were  built  and  erections  made. 
T&  ^oiind  was  part  of  the  estate  of  Bonhill,  which  belonged  to  the  ancestors  of  Mr. 
SmoUett,  and  now  belongs  to  himself. 

■  The  plots  of  ground  in  the  neighbourhood  were  let  by  Mr.  Smollett's  ancestor 
on  buildiiig  leases  for  ninety-nine  years,  at  the  rate  of  9d.  per  fall.  The  plot  on  which 
the  claim  is  foimded  is  referred  to  in  the  lease  of  the  adjoining  plot  (which  was  from 
Whitsanday  1 792)  as  a  lot  of  ground  set  to  John  Ferguson. 

•The  village  of  Alexandria  is  built  upon  the  estate  of  Bonhill.  A  plan  of  that 
riQage  was  produced,  entitled,  '  Plan  of  tne  Village  of  Alexandria,  let  upon  leases  of 
ninety-nine  years,  the  property  of  J.  R.  Smollett,  Esquire,  dated  1824.'  This  plan 
was  exhibited  to  the  present  proprietor  of  the  estate,  Alexander  Smollett,  Esquire, 
vho  deponed  that  he  was  well  acquainted  with  it ;  and  it  was  a  plan  of  the  village 
of  Afexandria,  as  of  the  date  it  bears.  In  the  table  of  the  contents  of  the  plan  there 
is  an  entry, '  No.  36,  John  Ferguson,  16  falls.'  " 

A  aeries  of  receipts  was  produced— the  oldest  dated  14th  May  1844.  These  bore 
to  be  receipts  to  John  Ferguson  for  tack-Juty  of  12s.,  jMiyable  yearly  at  Whitsunday 
to  Mr.  Smollett  of  Bonhill,  for  ground  in  Alexandria  The  receipt  of  20th  May  1862 
was  to  John  Ferguson's  heirs ;  the  "  s  "  and  "  heirs "  being  apparently  interpolated 
in  a  different  hand.  The  receipt  of  19th  May  1865  was  in  similar  terms,  but  was 
granted  to  "  Hugh  Ferguson." 

*  The  name  of  the  father  of  the  claimant  was  John  Ferguson,  who  died  about  three 
years  ago,  being  about  eighty  years  of  age. 
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"  The  claimant  has  continued  in  possession,  and  paid  what  is  denominated  tack- 
duty.  Mr.  Smollett  deponed  that  all  the  building  leases  on  the  estate  of  Bonhill  were 
for  ninety-nine  years ;  that  he  deemed  the  father  of  the  claimant  and  himself  to  be 
lessees ;  and  that  he  never  made  any  demand  on  them  except  for  the  ground-rent. 

"  Of  date  21st  September  1865,  a  lease  was  executed  by  Mr.  Smollett  in  favour 
of  the  claimant,  which  proceeds  on  a  narrative  of  the  same  tenor  as  that  which  is  set 
forth  in  the  outset  of  the  statement  of  this  case.  The  subjects  are  described  as  a  plot 
of  ground  of  16  falls,  bounded  specifically  as  possessed  by  the  said  Hugh  Ferguson 
and  his  foresaids,  and  that  for  the  space  of  ninety-nine  years  from  and  after  the  term 
of  Whitsunday  1792,  which  is  thereby  declared  to  have  been  the  term  of  entry. 

[122]  "  The  annual  value  of  the  subjects,  which  are  stated  in  the  valuation-roll 
to  be  the  property  of  Hugh  Ferguson,  is  £20,  10s. 

"  The  question  of  law  is,  whether  the  said  Hugh  Ferguson  has  a  right  to  have  his 
name  retained  on  the  register,  either  under  the  7th  or  9th  sections  of  the  statute  2 
&  3  Will.  IV.  cap.  65. 

"  The  Sheriff  decided  that  he  had  not,  and  expunged  his  name  from  the  register." 
The  21st  of  September  1865,  the  date  of  the  lease  executed  by  Mr.  Smollett  in 
favour  of  the  claimant,  was  the  day  of  holding  the  Registration  Court  at  Diunbarton, 
at  which  the  objection  to  the  claimant's  case  was  considered. 

Argued  for  the  appellant ; — ^There  is  no  doubt  as  to  the  sufiiciency  of  the  claimant's 
possession.  The  only  objection  raised  is  to  his  title.  If  the  lease  of  21st  September 
1865  is  not  good  by  itself,  it  is  sufficient  when  taken  along  with  the  receipts  and  the 
plan.    The  plan  of  itself  would  have  been  good  evidence  against  the  landlord.  * 

Argued  for  the  respondent ; — ^There  was  no  sufficient  written  evidence  of  the  alleged 
lease.  Further,  the  plot  of  ground  does  not  appear  to  have  been  properly  identified. 
Reference  was  made  to  Nicholson  on  Election  Law,  p.  60. 

Lord  Ormidale. — I  have  arrived  at  the  conclusion  that  the  judgment  of  the  Sheriff 
in  this  case  ought  to  be  altered,  for  I  cannot  satisfy  myself  that  it  would  be  right  to 
expunge  the  name  of  a  voter  from  the  roll  in  respect  of  the  circumstances  stated  in 
this  case.  It  is  with  much  diffidence  and  some  misgiving,  however,  that  I  have  come 
to  this  conclusion  in  opposition  to  the  opinion  of  the  Sheriff,  whose  experience  in  registra- 
tion law  has  been  very  great,  and  who  is  distinguished  for  his  knowledge  and  learning 
in  the  law  of  landlord  and  tenant,  which  is  so  much  involved  in  the  present  case. 

Probably,  however,  the  Sheriff  may  have  overlooked,  or  not  given  sufficient  effect 
to,  the  fact  that  this  is  not  a  case  of  a  party  claiming  to  be  put  on  the  register  for  the 
first  time.  A  claimant  in  that  position  is  bound  to  establish  his  case  ;  the  whole  onius 
is  on  him.  He  must  shew  possession,  value,  and  title.  If  he  fails  in  any  one  of  these 
essential  points,  he  cannot  get  on  the  register.  But  all  this  is  materially  altered  in 
dealing  with  the  case  of  a  party  already  on  the  register.  In  that  case  it  lies  on  the 
objector,  prima  instantia  at  least,  to  establish  that  the  voter  is  there  improperly,  by 
shewing  either  that  he  never  had  the  qualification,  or  that  he  has  lost  it.  That,  ho'w- 
ever,  has  not  in  my  opinion  been  done  here.  The  case  comes  to  be  very  much  one 
of  evidence;  and  we  have  probably  here  all  the  light  that  the  Sheriff  himself  had, 
for  the  case  depends  on  a  question  of  title,  and  all  the  documents  which  were  before 
the  Sheriff  touching  that  point  are  equally  before  us. 

In  considering  whether  this  party  has  shewn  sufficient  title,  it  is  important  to  bear 
in  mind  that  there  is  no  provision  in  the  statute  to  the  effect,  that  a  lease  or  a  missive 
of  lease  is  indispensable  as  evidence,  so  that  the  door  is  at  once  opened  for  the  admission 
of  any  kind  of  evidence  admissible  by  the  law  of  landlord  and  tenant,  as  illustrated 
by  the  decisions  of  the  Courts.  Now,  the  cases  on  this  subject,  and  especially  Sonne 
of  the  recent  cases,  shew  that  very  slight  evidence  will  be  held  as  sufficient,  such  as 
a  rental  book  kept  by  the  landlord,  receipts  by  him,  and  the  like.  In  this  case,  not- 
withstanding the  criticisms  that  have  been  made  upon  it,  we  have,  I  think,  sufficient 
identification  of  the  plot  of  ground  in  respect  of  which  the  voter  is  on  the  register. 
We  have  also  the  plan,  which  we  must  take  to  have  been  the  landlord's  plan,  and  to 
have  been  properly  admitted  in  evidence ;  and  that  of  itself  goes  very  near  to  prove 

*  Emslie  v.  Duff,  June  2,  1865,  ante,  vol.  iii.  p.  854 ;  Kennard  v,  Wright,  June 
15,  1865,  ante,  vol.  iii.  p.  946 ;  Arbuthnot  v.  Campbell,  Feb.  27,  1793,  Hume's  Dec. 
p.  785 ;  Earl  of  Aboyne  v.  Ogg,  Dec.  8,  1810,  Hume's  Dec.  p.  847 ;  Cay  on  Reform 
Act,  pp.  148,  251,  289. 
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a  long  lease,  and,  taken  in  connection  with  the  receipts  and  whole  other  facts  and 
circumstances  set  out  in  the  special  case,  is  sufficient  to  preclude  us  from  expunging 
the  name  of  the  voter  from  the  register. 

[123]  I  would  only  observe  in  addition,  that  I  do  not  give  any  effect  to  the  document 
bearing  to  be  a  lease,  dated  the  very  day  on  which  the  Registration  Court  was  held. 
I  do  not  require  to  give  any  effect  to  it,  for  I  rest  my  judgment  on  the  other  evidence  ; 
and  a  document  brought  into  existence  for  the  first  time  after  the  voter  was  objected 
to,  and  parties  had  met  in  contest  before  the  Sheriff,  is,  to  say  the  least  of  it,  to  be 
regarded  with  much  suspicion. 

Lord  Ejnloch. — ^I  agree  in  thinking  that  the  judgment  of  the  Sheriff  must  be 
reyersed.  We  start  with  the  fact  that  the  voter  is  already  on  the  roll ;  and,  although 
I  think  that  this  does  not  go  very  far,  still  there  must  be  sufficieut  ground  to  remove 
him,  and  the  question  before  us  is  whether  there  is  sufficient  ground  for  that  purpose. 
I  am  not  prepared  to  reject  altogether  the  lease  of  21st  September  1865,  although  I 
agree  that  a  document  execut^  under  the  circumstances  in  which  this  document 
was  granted  must  be  very  jealously  scrutinised.  It  would  certainly  not  be  enough  by 
itaelL  But  I  think  that  in  connection  with  this  document,  there  is  sufficient  written 
evidence  to  satisfy  my  mind  that  this  voter  had  a  lease  of  the  description  averred ; 
and  therefore  that  he  is  entitled  to  be  continued  on  the  roll. 

The  following  interlocutor  was  pronounced  : — "  Reverse  the  decision  of  the  Sheriff : 
Repel  the  objection  to  the  name  of  Hugh  Ferguson  being  retained  on  the  register 
of  voters  :  Find  the  respondent  liable  in  two  guineas  of  modified  expenses,  and  decern." 
Thomas  Ranken,  S.S.O,— John  Ross,  S.S.G.— Agents. 


No.  27.  IV.  Mac1>Herson,  123.     2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Banloch  ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

Alexander  Kennedy,  Appellant.— Lancaster. 
William  Donaldson,  Respondent  and  Objector.— 3/o/iro—ii.  V,  Camj)hell. 

Member  of  Parliament — County  Franchise — SiMease, — The  proviso  at  the  end  of  the 
3th  section  of  2  &  3  William  IV.  c.  65,  "  that  no  subtenant  or  assignee  to  any 
sublease  for  fifty-seven  or  nineteen  years,  shall  be  entitled  to  be  registered,  or  to 
vote,  in  respect  of  his  interest  under  such  lease,  unless  he  shall  be  in  the  actual 
occupation  of  the  premises  thereby  set,"  applies  to  the  case  of  subleases  for  any 
longer  period  than  fifty-seven  years. 

In  the  Registration  Court  of  Dumbartonshire,  William  Donaldson,  a  registered 
TOter,  objected  to  the  name  of  Alexander  Kennedy  being  retained  on  the  roll  of  voters. 

The  Sheriff  having  sustained  the  objection,  and  Kennedy  having  appealed,  the 
ioUowing  special  case  was  stated  by  the  Sheriff : — "  The  voter  is  vested  by  assigna- 
tioD  to  portions  of  subjects  in  Alexandria,  held  under  sublease  for  ninety-three  years, 
from  Whitsunday  1785,  of  the  free  yearly  value  of  upwards  of  £10.  The  voter  is  not 
i&the  actual  occupation  of  any  of  the  subjects. 

**  The  question  of  law  is,  whether  he  is  entitled  to  be  retained  on  the  register  under 
the  9th  section  of  the  statute  2  &  3  Will.  IV.  c.  65  1 

*  The  Sheriff  decided  that  he  was  not." 

Argued  for  the  appellant ; — (1)  A  lease  for  a  longer  period  than  fifty-seven  years 
is  equal  to  a  right  of  property,  and  the  claimant  was  therefore  entitled  to  be  registered 
under  the  7th  section  of  the  Reform  Act ;  (2)  The  proviso  at  the  end  of  the  9tli  section, 
■*  that  no  subtenant  or  assignee  to  any  sublease  for  fifty-seven  or  nineteen  years  shall 
be  entitled  to  be  registered^  or  to  vote,  in  respect  of  his  interest  under  such  lease,  unless 
he  shall  be  in  the  actual  occupation  of  the  premises  thereby  set,**  must  be  limited  in 
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its  application  to  leases  of  the  precise  duration  there  mentioned,  and  does  not  apply  to 
leases  of  longer  endurance  than  fifty-seven  years.  * 

[124]  Lord  Ormidale. — I  have  certainly  understood  that  the  difference  in  the 
decisions  in  various  counties  which  at  one  time  prevailed  on  the  question  here  raised 
had  recently  been  reconciled;  and  that  in  the  Registration  Courts  it  had  latterly 
been  held  as  settled,  that  leases,  however  long,  were  to  be  dealt  with  as  leases,  and 
not  as  rights  of  property.  Be  that,  however,  as  it  may,  I  think  we  must  take  it  to 
be  the  fact  here,  that  there  was  an  assignation  to  a  sublease ;  it  is  so  stated  in  the 
special  case.  Further,  it  is  stated  in  the  special  case  that  the  claimant  was  not  in  the 
actual  occupation  of  the  premises ;  so,  that  in  terms  of  the  proviso  to  the  9th  section  of 
the  Bef  orm  Act,  the  claimant  is  not  entitled  to  be  entered  on  the  register,  if  he  is  truly 
a  subtenant  for  fifty-seven  years  or  for  nineteen  years  within  the  meaning  of  the  provisa 

But  it  is  contended  that  this  is  not  the  case  of  a  sublease  either  for  the  exact 
period  of  fiftynseven  years  or  nineteen  years,  because  it  is  stated  that  the  lease  was 
for  ninety-three  years,  and  that  therefore  the  proviso  is  inapplicable.  The  short  and 
conclusive  answer,  however,  to  that  view  is,  that,  having  regard  to  its  phraseology, 
and  to  its  position  at  the  end  of  the  clause,  it  is  impossible  to  understand  the  true 
nature  and  operation  of  the  proviso,  except  with  reference  to  what  precedes.  It  is 
not  said  in  this  proviso  what  is  to  be  the  rent  in  either  case,  and  it  is  clear  that  we  can- 
not make  it  intelligible  without  looking  at  the  whole  clause.  I  have  no  doubt,  there- 
fore, looking  at  the  whole  clause,  including  the  proviso,  that  the  latter  is  to  be  construed 
as  if  the  words  had  been  "  not  less  than  fifty-seven  years,"  and  "  not  less  than  nineteen 
years,"  as  in  the  preceding  part  of  the  clause. 

Lord  Kinloch. — I  am  very  clearly  of  the  same  opinion.  The  cases  of  owner  and 
tenant  are  provided  for  separately  by  sections  7  and  9  of  the  Reform  Act ;  and,  on 
the  case  as  stated  by  the  Sheriff,  we  must  hold  that  the  party  claiming  is  an  assignee 
to  a  sublease.  The  proviso  to  the  9th  section  manifestly  includes  all  leases  for  not  less 
than  fifty-seven  years,  or  for  not  less  than  nineteen  years,  as  the  case  may  be.  The 
judgment  of  the  Sheriff  must  therefore  be  affirmed." 

The  following  interlocutor  was  pronounced  : — *"  Confirm  the  decision  of  the  Sheriff : 
Find  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern." 
John  Ross,  S.S.C.— Thomas  Ranken,  S.S.C.— Agents. 


No  28.  IV.  Macpherson,  124.    2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

Archibald  Blair,  Appellant  and  Claimsiit,-- Lancaster. 
WiLUAM  Baptie,  Respondent.— ikfoTiro—iJ.  V.  Campbell, 

Member  of  Parliament— County  Franchise — 2  dt  3  WUl.  IV.  c.  65,  sections  7,  8,  and 
9 — Husband  and  Wife. — Held  that  a  husband  was  not  entitled  to  be  put  on  the 
register  of  county  voters  in  respect  of  a  ninety-nine  years'  lease  in  favour  of  his  wife. 

At  a  Registration  Court  held  at  Dumbarton  on  23d  September  1865,  for  revising 
the  register  of  voters  for  the  county,  Archibald  Blair  claimed  to  have  his  name  entered 
in  the  register.  The  claim  was  objected  to  by  William  Baptie,  a  registered  voter,  and 
the  Sheriff  having  sustained  the  objection,  the  claimant  appeal^  The  following 
special  case  was  laid  before  the  Court : — 

"  Of  date  29th  April  and  Ist  May  1858  a  lease  of  ground  for  the  purposes  of  build- 
ing was  granted  by  Alexander  Smollett,  Esq.,  of  Bonhill,  in  favour  of  Isabdla  Clelland, 
for  the  period  of  ninety-nine  years,  for  a  ground-rent  of  £1,  5b.  annually.  The  annual 
value  of  the  subjects  is  £16,  5s.  The  said  Isabella  Clelland  is  now  the  wife  of  the 
claimant. 

"  The  question  of  law  is,  whether  the  claimant  can  be  legally  and  validly  entered 

*  AiUhorities  cited.— Cblv  on  Reform  Act,  pp.  129,  253  ;  Swinton*8  Digest  of  Reg. 
Cases,  p.  106,  s.  2,  p.  132;  Nicolson  on  Election  Law,  p.  37;  2  <&;  3  Will.  IV.  c. 
65,  sects.  7,  9 ;  24  &  25  Vict,  c*  83,  sects.  3,  4,  45,  sched.  D. 
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in  the  register  of  voters  for  the  county  of  Dumbarton  under  either  the  7th  or  0th 
sections  of  the  statute  2  &  3  Will.  lY.  cap.  65,  or  under  the  operation  of  those  sections 
read  in  combination  1 

'  The  Sheriff  decided  that  he  could  not,  under  either  of  the  sections,  or  under  the 
sections  when  read  in  combination,  and  rejected  the  claim  accordingly." 

[125]  Section  7  of  the  statute,  inter  alia,  provides "  that  where  any  property  which 
vould  entitle  the  owner  to  be  registered  and  to  vote,  as  above,  shall  come  to  any  person 
within  the  said  period  of  six  months,  by  inheritance,  marriage,  marriace-settlement, 
or  VMrtis  causa  disposition,  or  by  appointment  to  any  place  or  office,  such  person  shall 
be  entitled  to  be  registered  on  the  first  occasion  of  making  up  the  lists  of  voters  as 
hereinafter  provided,  next  following  such  succession  or  acquisition.** 

Section  9  contains  a  proviso  "  that  where  the  right  to  any  such  lease  as  would  entitle 
the  tenant  to  be  registered  and  to  vote,  as  hereinbefore  provided,  shall  come  to  any 
person  within  the  preceding  twelve  calendar  months  above  specified,  by  inheritance, 
marriage,  marriage-settlement,  or  mortis  causa  disposition,  such  person  shall  be  entitled 
to  be  registered  on  the  first  occasion  of  making  up  the  lists  of  voters.** 

It  was  contended  for  the  claimant  that  the  interest  in  his  wife*s  lease,  which  came 
to  him  by  the  marriage,  was  sufficient  to  entitle  him  to  the  franchise.  A  different 
view  would  give  no  effect  to  the  provision  in  section  9  of  the  Reform  Act,  as  to  the  right 
to  a  lease  h&ng  acquired  by  marriage.  It  was  also  submitted  that  a  lease  for  so  long 
a  period  as  ninety-nine  years  was  practically  a  right  of  property,*  and  that  therefore 
the  husband  had  a  qualification  under  the  proviso  in  section  8  of  the  statute,  **  that 
husbands  shall  be  entitled  to  vote  in  respect  of  property  belonging  to  their  wives.** 

The  Court  confirmed  the  decision  of  the  Sheriff,  nolcBn^  that  while  under  the  proviso 
in  section  8  of  2  &  3  Will.  IV.  c.  65,  husbands  were  entitled  to  vote  in  respect  of  pro- 
perty belonging  to  their  wives,  no  similar  right  was  given  in  respect  of  a  lease.  The 
erpressions  in  the  7th  and  9th  sections  as  to  rights  devolving  by  marriage,  were  not 
intended  to  confer  any  new  qualification. 

The  following  interlocutor  was  pronounced  : — **  CJonfirm  the  decision  of  the  Sheriff : 
Rnd  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern.** 
John  Ross,  SSC—Thomas  Ranken,  S.S.C— Agents. 


Na  29.  IV.  Macphebson,  125.    2  Dec.  1865.    Registration  Appeal  Court- 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

George  Young,  Appellant  and  Claimant.— Afo7iro—i2.  Y.  Campbell. 
Tobias  G.  Lindsay,  Respondent.— Lancaster. 

Member  of  Parliament — County  Franchise — Successive  occupancy.— The  successive 
occupancy  of  different  subjects,  each  at  a  yearly  rent  exceeding  £50,  during  different 
portions  of  the  statutory  period  of  twelve  months  prior  to  the  last  day  of  July,  does 
not  give  a  qualification  as  a  coimty  voter. 

In  the  Registration  Court  of  Dumbartonshire,  George  Young  claimed  to  be  enrolled 
as  a  county  voter.    Tobias  G.  Lindsay  objected,  and  the  Sheriff  rejected  the  claim. 

The  claimant  appealed. 

The  facts  stated  in  this  special  case  were  as  follows  ; — "  George  Young  was  tenant 
and  occupant  of  Belretiro  House,  for  the  year  from  Whitsunday  1864  to  Whitsunday 
1865,  at  a  rent  of  £105,  and  then  he  became  tenant  and  occupant  of  the  subjects  on 
which  he  claims,  viz.  the  mansion-house  of  Broomley,  at  a  yearly  rent  of  £110.  The 
question  of  law  is,  whether  the  claim  is  legal  and  valid  under  the  9th  section  of  the  2 
k  3  Will.  IV.  cap.  65,  either  ver  se  or  when  read  in  combination  with  the  statute 
24  &  25  Vict  c.  83,  sect.  42.  The  Sheriff  decided  that  the  claim  was  not  valid  under 
cither  alternative,  and  rejected  it  accordingly." 

*  Mdville  p.  Rutherfurd,  Dec.  2,  1863,  a/nis,  vol.  ii.  p.  179 ;  Boylan  v,  Rutherfurd, 
Jan.  26, 1865,  anU,  vol.  iii.  p.  414 ;  Gay  on  Reform  Act,  pp.  303,  309. 
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Argued  for  the  appellant ; — The  occupancy  of  different  subjects  during  [126]  the 
twelve  months  prior  to  the  last  day  of  July  satisfies  the  statutory  provisions,  if  the 
yearly  rent  in  either  case  is  sufficient.  Whatever  doubt  might  nave  existed  under 
sect.  9  of  2  &  3  Will.  IV.  cap.  65,  must  be  held  to  be  removed  by  the  proviso  to  sect. 
42  of  the  County  Voters  Act,  24  &  25  Vict.,  cap  83,  which  declares  that  "  if  any 
registered  voter  shall,  after  the  completion  of  the  register  in  any  year,  have  ceased 
to  be  the  proprietor,  or  the  occupant,  as  the  case  may  be,  of  the  property  in  respect 
of  which  he  was  enrolled,  he  shall  not  be  entitled  to  vote,  unless  he  nave  retained  or 
acquired  a  qualification  which  would  entitle  him  to  have  his  name  continued  or  inserted 
on  the  register.''  This  clearly  implies  that  a  change  in  the  subject  of  occupancy  is 
not  to  affect  the  voter's  right. 

Argued  for  the  respondent; — ^The  difference  between  sect:  9  of  the  Act  2  &  3 
Will.  4,  cap.  65,  as  to  county  voters,  and  sects.  11  and  12,  as  to  burgh  voters,  shews 
that,  while  in  burghs  the  occupancy  of  different  subjects  during  the  statutory  period 
was  to  be  sufficient,  it  was  not  to  be  so  in  coimties.  The  provision  in  the  County 
Voters  Act  has  not  made  any  alteration  in  the  law. 

Lord  Ormidale. — We  have  had  a  very  full  argument  on  the  questions  raised  in 
this  case,  and  I  think  we  are  now  in  a  position  to  give  judgment.  It  appears  to  me 
that  we  have  to  deal  with  two  questions,  1st,  what  is  the  true  construction  and  import 
of  the  Reform  Act  of  1832,  as  taring  on  the  case,  independently  of  the  County  Voters 
Act  of  1861  1  and  2dly,  whether  any,  and  if  any,  what  change  affecting  the  case  has 
been  introduced  by  the  latter  Act  1 

Now,  on  the  Reform  Act,  I  cannot  see  my  way  to  the  conclusion  that  the  posses- 
sion of  different  subjects  successively  was  intended  to  confer  in  coimties  the  right 
to  vote.  Whether  we  look  at  the  provisions  &&  to  owners  or  to  those  relative  to  tenants, 
we  have  a  very  reasonable  construction  of  sections  7  and  9  apart  from  anv  such  inter- 
pretation. It  is  certainly  not  said  express!  v  in  either  of  these  sections  that  the  possession 
of  different  tenements  successively  would  constitute  a  qualification.  It  is  only  by  a 
considerable  latitude  of  construction  that  this  can  be  said  to  be  the  result.  But  if  1 
had  any  difficulty  in  construing  the  statute,  I  think  any  such  difficulty  would  be  removed 
when  I  see  how  the  same  subject  is  dealt  with  in  regard  to  burghs.  Notwithstanding 
the  ingenious  argument  we  nave  heard  as  to  the  construction  of  sections  11  and  12, 
no  satisfactory  explanation  has  been  offered  to  shew,  why  there  should  have  been  a 
special  provision  in  section  12  as  to  burgh  voters,  and  no  similar  provision  in  regard 
to  county  voters,  if  it  was  intended  that  both  should  be  in  the  same  position,  it  is 
not  for  us  to  speculate  on  the  reasons  that  may  have  influenced  the  Legislature  on  this 
point ;  but  I  can  hardlv  doubt  that  it  was  that  suggested  by  your  Lordship,  viz.  that 
it  was  well  known  that  householders  in  burghs,  £10  householders  especially,  frequently 
occupy  the  same  premises  for  a  very  short  time,  and  that  there  is  a  constant  shifting 
among  them  from  one  house  to  another.  It  was,  therefore,  probably  to  provide  for 
that,  which  does  not  exist  to  anything  like  the  same  extent  in  counties,  that  the  clause 
in  regard  to  burgh  voters  was  introduced.  But  whatever  may  have  been  the  reason, 
there  can  be  no  doubt,  I  tliink,  that  there  is  a  manifest  difference  in  the  Act,  in  this 
respect,  betwixt  county  and  burgh  voters. 

I  cannot,  therefore,  arrive  at  any  other  conclusion,  than  that  possession  of  different 
subjects  in  succession  in  counties  does  not  confer  a  qualification  under  the  Reform  Act 
of  1832  ;  and  it  is  satisfactory  to  know  in  regard  to  this  matter,  that  all  the  Registra- 
tion Courts  in  Scotland  have  for  many  years  back  adopted  and  given  effect  to  the  same 
view. 

Then,  has  there  been  any  change  introduced  by  the  County  Voters  Act  of  1861, 
and  especially  by  section  42  ?  I  cannot  see  that  any  change  whatever  was  intro- 
duced, or  was  intended  to  be  introduced,  by  that  Act,  so  far  as  the  present  question 
is  concerned.  I  think  the  object  of  section  42  was  quite  different,  and  was  to  pro- 
vide for  such  a  case  as  an  election  occurring  shortly  after  the  register  has  been  com- 
pleted ;  and  a  party  who  is  on  the  register,  in  respect  of  a  qualification,  it  may  be  of 
some  thousands  a-year,  having  feued  or  disposed  of  a  part  of  it,  so  that,  although  he 
leaves  himself  a  qualification  amply  sufficient,  he  mi^ht  not  have  pre{127}^i^ly  ^he 
same  qualification  as  that  in  respect  of  which  he  stood  on  the  register.  It  was  to  pro- 
vide, 1  think,  against  such  an  evil  as  a  man  in  that  position  being  deprived  of  a  vote, 
and  not  for  the  case  of  a  complete  change  in  the  subject  of  the  qualification,  or  the 
establishment  of  a  new  one,  that  the  clause  was  introduced.    There  are  words  in  section 
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42  which  would  seem  to  imply  that  the  Legislature  had  in  view  cases  of  property 
only,  and  not  cases  of  tenancy.  It  was  rather  assumed  at  the  bar,  that  the  clause  applies 
equally  to  a  qualification  founded  on  lease  as  to  one  founded  on  ownership.  I  have 
some  difficulty  on  that  point,  owing  to  the  phraseology  of  the  statutory  provision ; 
but  taking  it  to  be  so,  my  opinion  remains  unaffected  ;  and  the  result  is,  that  I  think 
the  Sheriff  has  decided  rightly,  and  that  his  judgment  ought  to  be  affirmed. 

Lord  Kinloch. — I  have  come  to  the  same  conclusion.  I  do  not  tliink  there  is 
anything  in  the  statute  24  &  25  Vict.  c.  83,  which  enables  us  to  adopt  a  different 
conclusion  from  that  arrived  at  by  the  Sheriff.  That  statute  was  passed  with  a  very 
different  object  from  that  of  giving  a  qualification  to  persons  in  respect  of  successive 
occupancy ;  and  there  is  notWng  in  it  which  would  entitle  us  to  assume  that  it  was 
intended  in  that  matter  to  alter  the  previous  law.  The  Act  was  intended  to  apply 
to  the  case  of  a  person  having  parted  with  a  qualification  in  a  county,  in  whole  or  in 
part,  before  the  time  of  voting ;  and  substantially  to  entitle  him  to  vote  if  he  had 
retained  or  acquired  what  would  have  entitled  him  to  be  put  on  the  register,  if  the  time 
of  voting  had  been  the  time  of  registration.  This  is  all  that  the  statute  does,  or  was 
intended  to  do.  It  is  said  that  the  word  "  qualification  "  in  section  42  may  be  inter- 
preted to  mean  pecuniary  value,  without  reference  to  possession  ;  but  it  is  very  difficult 
to  read  the  word  otherwise  than  as  comprehending  all  the  previous  requisites,  neither 
more  nor  less.  There  is  nothing  in  the  statute  to  warrant  me  in  holding  that  the  Legis- 
lature intended  to  introduce  for  the  first  time  a  quaUfication  in  respect  of  successive 
occupancy.    I  must,  therefore,  go  back  to  the  original  Eef orm  Act. 

Now,  if  we  had  had  nothing  in  that  Act  but  sections  7,  9,  and  11,  and  section  12 
had  not  been  there,  I  think  the  question  would  have  been  one  of  great  difficulty,  because 
I  agree  that  sections  7  and  9  may  be  so  read  as  to  import  that  successive  occupation 
irould  be  sufficient.  At  the  same  time  I  am  not  prepared  to  say  that  that  is  the  natural 
construction.  It  is  rather  my  impression,  that  the  natural  reading  confines  the  quali- 
fication to  the  subjects  possessed  at  the  time,  and  in  respect  of  which  the  party  claims 
to  be  entitled  to  vote.  But  all  difficulty  is  removed  when  we  connect  section  12  with 
the  previous  sections.  It  is  clear  that  section  11,  as  to  burgh  voters,  has  in  itself 
exactly  the  same  import  as  sections  7  and  9  as  to  county  voters.  If  sections  7  and  9 
admit  of  successive  occupancy  in  regard  to  county  voters,  section  1 1  does  exactly  the 
fiune  with  regard  to  voters  in  burghs.    Section  12  then  comes  to  be  of  the  greatest 

Cible  importance.  There  was  not  the  least  occasion  for  it  if  the  previous  section 
already  entitled  successive  occupants  to  be  placed  on  the  register.  When,  therefore, 
we  have  section  12  specially  and  exclusively  applied  to  burgh  subjects,  I  cannot  come 
to  any  other  conclusion  than  that  the  previous  sections  do  not  in  themselves  sanction 
a  successive  occupancy  ;  and  that,  in  this  matter,  burgh  subjects  were  intended  to  be 
dealt  with  differently  from  county  subjects  by  force  of  section  12.  That  section,  in 
my  apprehension,  leaves  no  question  on  the  matter ;  and  whatever  may  have  been 
the  ?iew  of  the  Legislature  in  drawing  the  distinction,  I  think  the  distinction  is  unques- 
tionably drawn. 

The  following  interlocutor  was  pronounced  : — "  Confirm  the  decision  of  the  Sheriff  : 
Find  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern." 
Thomas  Ranken,  S.S.G.— John  Ross,  S.S.G.— Agents. 


Ko.  30.  IV.  MacphersoN,  127.    2  Dec.  1865.— Registration  Appeal  Court.— 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

Alexander  Dick,  Appellant  and  ClaimsLiit.— Lancaster. 
EoBEET  Waddell,  Respondent.— JfoTiro—jR.  V.  CamjjbelL 

Member  of  Parliament^Cauntp  Franchise — Occupancy  on  successive  Leases. — The 
^  occupancy  of  the  same  subject  during  the  statutory  period  of  twelve  months, 
^  prior  to  the  last  day  of  July,  although  under  succesipive  leases  for  periods  short  of 
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p.28]  twelve  months,  will  confer  a  qualification  as  a  county  voter,  provided  the  rent 
in  the  course  of  the  year  amounte  to  not  less  than  £50. 

At  a  Registration  Court  held  at  Helensburgh  on  18th  September  1866,  Alexander 
Dick  claimed  to  have  his  name  entered  on  the  register  of  voters  for  the  county  of  Dum- 
barton, which  claim  was  objected  to  by  Robert  Waddell,  a  registered  voter.  The 
Sheriff  having  rejected  the  claim,  the  claimant  appealed. 

The  Sheriff  stated  the  following  special  case : — 

"  Alexander  Dick  was  the  tenant  of  the  dwelling-house  at  Belmont  for  the  year 
from  Whitsunday  1864  to  Whitsunday  1865.  The  rent  of  the  house  imfumished 
would  have  been  £85,  but  he  took  it  as  a  furnished  house,  and  paid  a  rent  of  £132. 
On  the  15th  of  May  1865  he  again  took  it  as  a  furnished  house  for  three  months,  and 
on  the  expiration  of  that  time  he  took  it  for  two  months  more,  and  during  the  currency 
of  these  two  months  he  took  it  for  one  month  more,  and  he  understood  uiat  his  posses- 
sion must  expire  in  November  1865,  at  which  time  the  proprietor  was  to  take  possession. 

*"  The  question  of  law  is,  whether  he  can  legally  and  validly  claim  to  be  entered  in 
the  register  of  voters,  in  terms  of  the  statute  2  &  3  Will.  IV.  c.  65,  section  9 1 

"  Ine  Sheriff  decided  that  he  could  not,  and  therefore  rejected  his  claim.'' 

Argued  for  the  appellant ; — It  is  not  necessary  that  the  terms  of  the  tenancy  should 
give  a  right  to  a  year's  occupation.  It  is  enough  if  there  has  been  in  fact  an  occupa- 
tion for  the  twelve  months,  and  the  rent  paid  has  amounted  to  £50.  * 

Argued  for  the  respondent , — It  was  the  intention  of  the  Legislature  in  section 
9  of  the  Reform  Act,  that  in  counties  there  should  be  an  element  of  permanency  in 
the  tenure  to  entitle  a  party  to  the  franchise.  The  expression  "  yearly  rent "  is  not 
satisfied  unless  the  rent  is  paid  by  the  year,  under  an  agreement  for  that  period.t 

Lord  Ormidale. — This  case  is  certainly  one  of  considerable  difficulty ;  but  after 
carefully  examining  the  provisions  of  the  statute,  the  conclusion  at  which  I  have 
arrived  is,  that  there  is  nothing  to  entitle  us  to  hold  it  to  be  essential  that  there  should 
be  one  agreement  for  a  lease  and  one  title,  and  that  two  or  more  agreements  may  not 
afford  the  requisite  qualification  if  there  has  been  possession,  and  the  rent  paid  alto- 
gether for  the  year  has  been  £50.  I  can  quite  understand  that,  if  a  case  of  fraud  were 
shewn,  the  result  might  be  different,  but  there  is  no  room  for  the  suggestion  that 
there  is  anything  of  that  kind  here.  The  only  question  raised  was,  whether  the  claimant 
had  been  in  the  occupancy  of  the  subjects  at  a  yearly  rent  of  not  less  than  £50  within 
the  meaning  of  the  statute,  he  having,  instead  of  holding  them  under  one  contract, 
held  them  first  under  an  agreement  which  expired  on  the  15th  of  May,  then  under 
another  agreement  for  three  months,  then  under  one  for  two  months,  and  lastly,  under 
one  for  an  additional  month. 

Now  I  cannot  see  anything  in  the  statute  to  the  effect  that  the  subjects  must  te 
held  under  one  agreement,  and  that  there  may  not  be  several  agreements.  I  observe 
that  in  the  preceding  part  of  section  9  of  the  Act,  which  relates  to  long  leases,  when 
what  is  required  is  not  yearly  rent  but  yearly  value,  the  expression  always  used  is 
"  yearly  value,"  just  as  "  yearly  rent "  is  used  here.  Now,  I  conceive  it  is  not  necessary 
in  that  case  that  the  subject  should  be  of  equal  value  for  the  whole  twelve  months  of 
the  tenant's  possession,  and  that  it  would  be  quite  enough  to  shew  that  for  a  month, 
or  a  week,  or  any  portion  of  the  year,  sufficient  value  had  been  got  from  the  subject 
to  make  up  the  requisite  amount  for  the  year.  Therefore,  when  I  see  that  the  word 
"  yearly,"  when  applied  to  value,  does  not  mean  for  the  whole  year  equally,  I  think 
I  may  safely  come  to  the  conclusion  that  the  expression  "  yearly,"  when  applied  to  rent, 
is  sufficiently  satisfied,  if  the  rent  [129]  actually  paid  by  the  tenant  in  the  course  of  the 
year  amounts  to  the  requisite  sum.  It  appears  to  me,  therefore,  that  the  Sheriff  was 
wrong  in  this  case,  and  that  his  judgment  ought  to  be  altered. 

Lord  Kinloch. — I  have  had  some  difficulty  about  this  case,  but  I  have  arrived 
at  the  same  conclusion  with  your  Lordship.  There  is  not  here  a  case  of  successive 
occupancy  in  the  usual  sense, — that  is,  a  successive  occupancy  of  different  subjects. 
The  claimant  has  possessed  the  same  premises  for  a  good  deal  more  than  the  requisite 
period,  first  under  an  agreement  for  a  year  ending  at  Whitsunday  1865,  then  for  a 

*  Tait  <;.  Haldane,  Jan.  26,  1865,  ante,  vol.  iii.  p.  416;  Cay  on  Reform  Act,  p. 
376. 

t  Nicolson  on  Election  Law,  p.  66 ;  Rogers  on  Election  (in  England),  p.  20. 
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period  of  three  months,  then  for  two  months,  and  then  for  a  further  period  of  one 
month,— that  is,  until  Martinmas  1865. 

Now,  the  same  premises  having  been  occupied  throughout,  the  q^uestion  is, 
whether  the  claimant's  right  is  defective,  in  consequence  of  the  occupation  having 
been  under  successive  agreements,  and  not  under  one  agreement.  I  am  of  opinion 
that  that  circumstance  does  not  affect  his  right.  It  was  contended  that  the  occupancy, 
whether  under  one  or  more  agreements,  must  be  an  occupancy  in  the  character  of 
a  yearly  tenant — in  other  words,  under  a  contract  for  a  year.  But  I  cannot  see  that 
this  was  intended  by  the  statute.  I  think  what  was  meant  was,  that  the  rent  actually 
paid  should  be  not  less  than  £50  in  the  year,  and  not  that  the  contract  should  in  gremio 
give  a  right  to  a  year's  occupation.  If  the  argument  were  good,  the  result  would 
follow,  that  if  there  was  a  tenancy  for  six  months,  and  then  either  a  renewed  agree- 
ment for  another  six  months,  or  a  possession  of  the  subject  for  that  period  under  tacit 
relocation,  the  tenant  would  have  no  right  to  a  vote.  I  am  quite  satisfied  that  such 
a  result  was  not  intended,  and  that  the  requirement  oi  the  statute  is  satisfied  if  the 
rent  actually  paid  in  the  year  amounts  to  the  statutory  sum. 

The  following  interlocutor  was  pronounced  : — "  Reverse  the  decision  of  the  Sheriff, 
and  admit  the  claim :  Find  the  respondent  liable  in  two  guineas  of  modified  expenses, 
and  decern." 

John  Ross,  S.S.C— Thomas  Ranken,  S.S.C— Agente.  T  ''] 


Sa  31.  IV.  Uagphbbson,  129.    3  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Einloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

WiLUAM  Donaldson,  Appellant  and  Objector.— Monro— B.  V.  Campbell. 
James  Graham,  Respondent.— Z^rujas^. 

Member  of  Parliament — County  Franchise^Occupancy— Sublease  for  part  of  year,^- 
A  tenant  letting  his  house  furnished  for  two  months  ol  the  year,  and  during  the 
rest  of  it  occup3dng  it  himself,  is  not  entitled  to  the  franchise. 

At  a  R(^gistration  Court  held  for  revising  the  register  of  voters  for  the  county  of 
Dumbarton,  William  Donaldson,  a  registered  voter,  objected  to  the  name  of  James 
Graham  being  retained  on  the  register.  The  Sheriff  repelled  the  objection,  and  the 
objector  appealed. 

The  following  special  case  was  stated  by  the  Sheriff : — 

'James  Graham  is  the  tenant  of  a  dwelling-house,  the  furniture  of  which  belonged 
to  hioL  During  the  months  of  June  and  July  1865,  he  let  his  house  furnished ;  but 
during  the  other  portions  of  the  year  it  was  occupied  by  himself. 

'  The  question  of  law  is,  whether  the  house  was  in  bis  occupancy  in  terms  of  the 
9th  sectioo  of  the  statute  2  &  3  Will.  IV.  cap.  65  ] 

'  The  Sheriff  held  that  it  was,  and  ther^ore  repelled  the  objection." 

After  hearing  counsel,* — 

Lord  Ormidale.— I  do  not  think  it  is  possible  for  us,  consistently  with  the  estab- 
lished rules  of  registration  law,  to  uphold  the  judgment  of  the  Sheriff  in  this  case. 
It  is  said  there  is  no  difference  between  a  tenant  subletting  his  house  for  a  period  cf 
two  months,  and  his  giving  the  use  of  it  gratuitously  to  a  r^ation  or  any  other  person. 
I  reaerve  my  judgment  in  such  a  case  till  it  comes  before  me.  The  present  is  a  different 
case.  The  tenant  here  has  not  giv«i  the  accommodation  of  his  house  gratuitously. 
He  has  actually  sublet  it  for  a  portion  of  the  year.  Now,  if  he  had  sublet  it  for  the 
whole  year,  can  it  be  doubted  that  the  subtenant  would  have  been  the  person  entitled 
to  be  placed  on  the  register  ?  That  shews  that  the  £130]  tenant  himself  cannot 
be  allowed  to  continue  on  the  register,  while  the  subtenant,  if  he  had  only  remained 
in  the  house  for  twelve  instead  of  two  months,  would  have  been  the  proper  party  to 

*  Respondent's  Authority. --C^y  on  Reform  Act,  p.  184. 
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be  enrolled.    I  have  no  doubt  that  the  Sheriff  has  fallen  into  error,  and  that  the 
objection  to  this  party  must  be  sustained. 

Lord  Kinloch. — ^I  am  of  the  same  opinion.  I  shall  not  decide  by  implication  any 
case  which  is  not  before  us.  The  case  here  is  simply  that  of  a  party  letting;  or  rather 
subletting  his  house  for  two  months.  It  is  clear  that  during  that  period  the  house 
was  not  in  his  occupation,  but  in  that  of  another  person. 

The  following  interlocutor  was  pronounced  : — **  Reverse  the  decision  of  the  Sheriff, 
and  sustain  the  objection  to  the  name  of  James  Graham  being  retained  in  the  register 
of  voters  :  Find  the  respondent  liable  in  two  guineas  of  modified  expenses,  and  decern." 
Thomas  Ranken,  S.S.C— John  Ross,  S.S.C.—Agents. 


No.  32.  IV.  Macpherson,  130.    2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch  ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

Robert  Waddell,  Appellant.— Jfcwiro—iZ.  V.  Campbell. 
Joseph  MThail,  Respondent  and  Claimant.— La/icasier. 

Member  of  Parliament — County  Franchise — Tenancy  commencing  on  1st  August. — 
Possession  as  tenant  from  Ist  August  1864  held  not  to  have  given  a  qualification  in 
September  1865. 

At  a  Registration  Court  held  on  18th  September  1865,  for  revising  the  register  of 
voters  for  the  county  of  Dumbarton,  Joseph  MThail,  tenant,  Millig  Mill  and  ground, 
Helensburgh,  claimed  to  have  his  name  entered  in  the  register,  which  claim  waa  ob- 
jected to  by  Robert  Waddell,  a  registered  voter.  The  Sheriff  having  admitted  the 
claim,  the  objectpr  appealed. 

The  following  special  case  waa  stated  by  the  Sheriff : — "  Joseph  MThail  took  a 
lease  of  Millig  Mill,  with  an  entry  at  Lammaa  (1st  August  1864).  He  entered  on  that 
day,  and  continues  to  be  in  possession  as  tenant,  and  so  was  a  complete  year  in  posses- 
sion previously  to  making  his  claim.  The  questions  of  law  are,  whether  the  9th 
section  of  the  statute  2  &  3  Will.  IV.  cap.  65,  is  to  be  construed  strictly  and  judicially, 
rendering  it  necessary  that  the  possession  should  have  been  literally  before  the  31st 
of  July ;  or  whether,  as  an  enfranchising  statute,  it  is  to  be  construed  liberally,  bo 
that  its  requirements  are  practically  fulfilled  by  possession  for  a  complete  year.  The 
Sheriff  decided  the  former  question  in  the  negative,  and  the  latter  in  the  affirmative  ; 
and  admitted  the  claimant  to  be  entered  in  the  register." 

Argued  for  the  objector ; — ^The  tenancy  required  by  the  statute  is  for  twelve  months 
previous  to  the  last  day  of  July.  Here  that  period  was  not  completed  till  the  last  day 
of  July  was  over. 

The  Court  held  that  they  had  no  alternative  but  to  sustain  the  objection.  If  the 
possession  was  a  day  short  of  the  statutory  period  it  was  insufficient. 

The  following  interlocutor  was  pronoimced : — ""  Reverse  the  decision  of  the 
Sheriff,  and  sustain  the  objection  to  the  claim  of  Joseph  MThail :  Find  the  respondent 
liable  in  two  guineas  of  modified  expenses,  and  decern." 

Thomas  Ranken,  S.S.C— John  Ross,  S.S.C.— Agents- 


No.  33.  IV.  Macpherson,  130.    2  Dec.  1865.    Registration  Appeal  Court.-- 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

J.  W.  M'CuLLOCH,  Appellant  and  Objector. —Lancaster. 
John  Freeland,  Respondent.— Afcmro—E.  V.  Campbell. 

Member  of  Parliament — County  Franchise — Right  in  Security, — A  person  having 
right  to  a  liferent  annuity,  declared  to  be  a  real  lien  and  burden  on  certain  heritable 
subjects  in  a  disposition  thereof  by  certain  strangers  in  favour  of  themselves,  upon 
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which  infeftment  had  followed, — Held  not  to  be  the  owner  of  a  heritable  subject  in 
the  sense  of  section  7  of  the  fieform  Act,  so  as  to  be  entitled  to  the  franchise  in 
respect  thereof. 

[131]  At  a  B^istration  Court  for  revising  the  register  of  voters  for  the  county  of 
Dumbarton,  J.  W.  M*Gulloch,  a  registered  voter,  objected  to  the  name  of  John  Free- 
land  being  retained  on  the  register.  The  SherifE  having  repelled  the  objection,  the 
objector  appealed 

The  following  special  case  was  prepared  : — "  A  disposition  was  executed  by  Robert 
Freeland,  William  Freeland,  and  Alexander  Bankier  Freeland,  in  favour  of  them- 
Belves,  dated  10th  February  1851,  and  instrument  of  sasine  was  taken  thereon,  re- 
corded in  the  Greneral  Register  of  Sasines  of  date  27th  August  1851.  The  disposition 
contained  the  following  clauses : — '  And  further  declaring,  as  it  is  hereby  expressly 
proTided  and  declared,  that  the  subjects  in  the  first,  second,  and  third  places  before 
described,  are  disponed  with  and  under  the  real  lien  and  burden  of  the  payment  to 
John  Freeland,  clerk  in  the  engineering  department  of  the  Monkland  Railway  Com- 
pany, of  a  free  yearly  annuity  of  £10,  10s.  sterUng,  during  all  the  days  and  years  of 
his  life,  payable  half-yearly,  at  the  terms  of  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  thereof  as  at  the  term  of  Martinmas 
last,  for  the  half-year  preceding,  and  so  forth  half-yearly  and  termly  thereafter,  with 
the  lawful  interest  thereof  from  the  term  of  payment  aye  and  until  payinent.'  The 
question  of  law  is,  whether  the  voter  is  entitled  to  have  his  name  retained  in  the 
roister,  under  the  operation  of  the  7th  section  of  the  statute  2  &  3  Will.  IV.  cap. 
65 1   The  Sheriff  decided  that  he  was,  and  repelled  the  objection." 

Argued  for  the  appellant ; — ^The  claimant  is  merely  the  owner  of  a  burden  on  a 
heritable  subject.  His  annuity  is  not  in  itself  a  heritable  subject,  and  is  nothing 
more  than  a  debt  heritably  secured. 

Argued  for  the  respondent ; — ^This  annuity  is  a  heritable  right.  It  is  payable  out 
of  heritage,  and  there  is  no  one  taken  personally  bound  for  it.  There  is  no  debtor  who 
can,  at  his  option,  extinguish  the  debt.  * 

Lord  Orhidale. — ^This  is  a  case  of  a  party  who  is  on  the  register  in  respect  of  his 
being  the  holder  of  an  annuity  of  £10,  10s.,  which  is  heritably  secured ;  and  the  very 
general  question  is  raised,  whether  the  holding  of  such  an  annuity  is  a  qualification 
entitling  him  to  be  registered  under  the  Reform  Act.  After  careful  consideration  I 
bave  come  to  the  conclusion  that  an  annuitant  has  not  a  qualification  under  the  Act. 

It  appears  to  me  that  an  annuitant,  who  has  his  annuity  heritablv  secured,  while 
he  has  undoubtedly  a  heritable  right,  is  not  the  true  owner  of  a  heritable  subject  within 
the  meaning  of  section  7.  The  whole  scope  of  that  section  is  to  the  effect  that  the 
qnalification  must  be  of  the  nature  of  heritable  property.  It  may  be  land,  or  teinds, 
or  fishings,  or  the  like,  but  it  must  be  such  that  the  proprietor  is  truly  the  owner  of 
heritable  property. 

Now,  it  is  said  that  the  fact  that  feu-duties  are  expressly  included  in  the  section 
raises  a  presumption  in  favour  of  annuities  heritably  secured  being  also  included  by 
implication  in  the  words  "  other  heritable  subjects."  I  cannot  agree  that  that  is  a  fair 
inference,  for  feu-duties  are  of  a  totally  different  nature  from  annuities,  inasmuch  as 
the  proprietor  of  them  is  really  and  truly  the  owner  of  the  heritable  subject,  and  the 
right  of  the  vassal,  however  valuable,  is  only  subordinate  to  that  of  the  superior.  I 
think  abo  that  the  express  mention  of  feu-duties  in  the  statute  places  them  in  a  different 
position. 

There  is,  further,  the  important  consideration  that  the  provision  in  section  7, 
requiring  that  the  owner  should  be,  by  himself,  his  tenants,  or  others,  in  actual  posses- 
aon  of  the  property,  and  in  receipt  of  the  profits  and  issues  thereof  to  the  extent  there 
mentioned,  is  inappKcable  to  the  holder  of  an  annuity.  The  annuitant,  although 
heritably  secured,  has  in  reality  none  of  the  proper  rights  of  an  owner  of  heritable 
property ;  he  is  merely  in  right  of  a  burden  on  heritable  property,  and  is  in  no  better 
a  position  than  a  heritable  creditor.  The  heritable  creditor  has,  indeed,  in  addition  to 
tte  security  of  the  subject,  the  personal  obligation  of  the  debtor,  but  [132]  the  want  of 

*  Menzies!  Conveyancing,  p.  211;  Nicolson  on  Election  Law,  p,  33;  Cay  on 
Beform  Act,  p.  93 ;  Erskine,  ii.  9,  43 ;  Bell's  Principles,  sect.  1041 ;  Beirs  Comm,,  vol 
i.  p.  670. 
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that  obligatioti  cannot  make  the  right  of  the  annuitant  approach  more  nearly  to  a 
right  of  property.  His  right  seems  to  me  to  be  far  more  akin  to  a  right  of  debt.  It 
frequently  happens  that  rights  of  the  nature  of  debts  are  created  over  landed  property, 
without  the  owner  being  taken  personally  bound.  The  proprietor  of  an  estate,  for 
example,  may  destine  it  to  his  eldest  son,  subject  to  the  payment  of  certain  sums  to 
the  younger  members  of  the  family,  without  taking  the  eldest  son  personally  bound 
to  make  the  payment,  but  yet  the  rights  which  are  thus  created  are  simply  debts, 
although  they  may  be  heritably  secured.  The  right  of  the  annuitant  here  is,  therefore, 
in  my  opinion,  more  of  the  nature  of  a  heritable  debt  than  a  right  of  property,  and  as 
the  statute  expressly  excepts  debts  heritably  secured,  in  enumerating  the  subjects 
which  confer  a  qualification,  I  have  come  to  the  conclusion  that  the  judgment  of  the 
Sheriff,  retaining  this  voter  on  the  register,  must  be  reversed. 

It  is  satisfactory  to  my  mind,  that  I  believe  this  conclusion  to  be  in  conformity  with 
the  general  understanding  now  for  many  years  acted  on  in  all  the  Registration  Courts. 
It  is  quite  true  that  Mr.  Cay  speaks  of  tke  question  as  being  still  a  moot  one ;  but  in  a 
book  of  edual  authority,  Mr.  Swinton's  Digest  of  Registration  Cases,  published  after 
the  first  edition  of  Mr.  Uay's,  I  find  it  stated,  at  page  58,  as  quite  settled,  that  a  liferent 
annuity  or  ground-annual  does  not  afford  a  qualification.  From  Mr.  Swinton's 
examination  of  the  cases  it  appears,  accordingly,  that  since  1839  there  has  been  no 
case  to  the  effect  of  an  annuity  or  ground-annual  being  sustained  as  a  qualification. 

Lord  Kinloch. — ^I  am  of  the  same  opinion.  The  statute  requires  that  the  party 
should  be  the  owner  of  **  lands,  houses,  feu-duties,  or  other  heritable  subjects,  except 
debts  heritably  secured."  Now,  this  party  is  not  the  owner  in  any  sense,  either 
popular  or  legal,  of  any  lands,  houses  or  feu-duties,  and  I  think  he  is  not  the  owner 
of  any  other  heritable  subject  of  such  a  nature  as  to  give  him  a  qualification.  I  think 
that  in  a  proper  sense  he  is  not  the  owner  of  a  heritable  subject  at  all.  He  is  the  owner 
of  a  burden  on  a  heritable  subject,  which  stands  in  direct  contrast  with  the  heritable 
subject  itself.  His  right  is  in  substance  just  that  which  the  statute  expressly  excepts— 
a  debt  heritably  secured.  If  the  three  gentlemen  in  this  case  had  bound  themselves 
personally  to  the  voter  in  this  annuity,  it  could  not  be  maintained  that  this  was  any- 
thing but  a  debt  heritably  secured,  and  it  cannot  make  ally  difference  that  the  personal 
engagement  is  wanting.  The  right  is  simply  that  to  a  smn  of  money  secured  over 
land.  The  right  is  properly  that  of  creditor ;  and  the  only  possession  competent  to 
the  annuitant  would  be  that  effected  by  the  diligence  of  a  creditor,  viz.  by  poitiding 
of  the  ground,  decree  of  maills  and  duties,  or  the  like.  I  have  come,  therefore,  to  be 
clearly  of  opinion  that  in  this  case  the  party  has  no  qualification. 

The  following  interlocutor  was  pronounced : — ^"  Reverse  the  decision  of  the  Sheriff : 
Sustain  the  objection  to  the  name  of  John  Freeland  being  retained  in  the  register  of 
voters  :  Find  the  respondent  liable  in  two  guineas  of  modined  expenses,  and  decern." 
John  Ross,  S.S.C— Thomas  Ranken,  S.S.G.— Agents. 


No.  34.  IV.  Macpherson,  132.    2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Einloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

J.  W.  M'CuLLOCH,  Appellant  and  Objector. —Lancaster. 
Archibald  Smith,  Respondent.— Jlfonro—iJ.  V,  Campbell. 

Member  of  PaJrliamsnt — County  Franchise — Liferent  Ground- Annual. — ^A  proprietor 
executed  a  disposition  of  "all  and  whole  a  liferent  yearly  ground-annual,"  to  be 
uplifted  from  a  piece  of  ground  and  buildings,  with  an  obligation  to  infeft  the 
disponee  in  the  "  ground-annuai  or  rent-charge  and  lands  out  of  which  the  same  is 
payable,"  and  with  a  precept  of  sasine  in  similar  terms,  on  which  infeftment 
followed.  Held  that  the  disponee  was  not  the  owner  of  a  heritable  subject  in  the  sense 
of  section  7  of  the  Ref ortn  Act,  so  ajs  to  be  entitled  to  the  franchise  in  respect  thereof. 

At  a  Registration  Court  held  for  revising  the  register  of  voters  for  the  county  of 
Dumbarton,  J.  W.  M*Culloch  objected  to  the  name  of  Archibald  Smith  being  retaih^ 
on  the  register.    The  Sheriff  repelled  the  objection,  and  the  objector  appealed. 
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[133]  The  following  special  caflCf  tiras  stated  :— "  Of  datri  the  28th  day  of  January 
1837,  James  Smith,  !&q.,  of  Jordanhill,  *  heritable  proprietor  of  the  lands  and  others 
after  described,  for  the  Itjvfe,  favour,  and  alFectioti  which  I  have  and  bear  to  my  son, 
Aithibaid  Smith,  Esq.,  of  JordanMll,  and  foi*  other  good  causes  and  considerations, 
have  disponed,  as  I  do  hereby  alienate,  atld  irrfedeemdbly  dispone  and  cotlVey,  to  and 
in  favour  of  the  said  Archibald  Sihith,  all  and  whole  a  liferent  yearly  ^ound-dnnual 
of  £10, 10s.,  to  be  uplifted  and  taken  by  equal  half-yearly  proportions,*  from  and  after 
a  time  specified,  and  in  all  time  coming  thereafter  during  the  lifetime  of  the  said  Archi- 
bald Smith,  and  out  of  certain  subjects  described  as  a  *  piece  of  ground  and  buildings 
thereon,  lying  upon  the  south  side  of  the  road  leading  from  Dumbarton  to  the  Kirk 
of  Row,  in  the  county  of  Dumbarton.*  There  is  a  declaration  that  the  disponee  shall, 
during  his  life,  have  a  right  to  demand  and  uplift  the  ground-annuals,  to  discharge 
the  same,  and  to  do  all  diligence  and  execution  against  the  lands  and  others.  The  deed 
poceeds — *  I  bind  and  oblige  myself,  and  my  heirs,  to  infeft  and  seize  mv  said  disponee 
in  the  said  ground-annual  or  rent-charge,  and  lands  and  others  foresaid,  out  of  which 
the  same  is  payable.*  These  clauses  are  followed  by  a  precept  of  sasine  to  infeft  the 
disponee  in  tne  ground-annual,  as  also  of  the  said  piece  of  ground  and  others  themselves, 
for  the  due  and  punctual  payment  of  the  same.  On  this  disposition  the  disponee  was 
infeft  in  the  ground-annual,  and  also  in  the  piece  of  ground  and  others  themselves. 
The  sssine  is  dated  30th  January  1837,  and  registered  at  Dumbarton  on  the  same  day. 
The  question  of  law  is,  whether  the  said  Archibald  Smith  ia  entitled  to  have  his  name 
rttained  on  the  register  of  voters  for  the  county  of  Dumbarton,  as  proprietor  or  owner, 
under  the  7tli  section  of  the  statute  2  &  3  VSTill.  IV.  cap.  65  1  The  Sheriff  decided 
that  he  is  so  entitled,  and  repelled  the  objection.** 

Lord  Ormidale. — I  have  no  doubt  whatever  about  this  case.  If  therfe  is  any 
difference  between  that  just  decided  (M*Culloch  v.  Freeland)  and  the  present,  I  think 
it  is  rather  adverse  tb  the  claimant  here.  For  while  there  is  in  reality  no  difference 
between  the  two,  an  attempt  is  made,  in  the  present  case,  to  cover  up  the  true  nattire 
of  the  right  by  calling  it  a  ground-annual.    It  is  simply  an  annuity,  and  nothing  more. 

Lord  Kikloch. — ^I  am  of  the  same  opinion.  I  am  not  sure  that  I  understand 
what  a  liferent  ground-annual  is.    I  think  that  it  is  just  a  liferent  annuity. 

The  following  interlocutor  was  pronounced  : — "  Reverse  the  decision  of  the  Sheriff  : 
Sustain  the  objection  to  the  name  of  Archibald  Smith  being  retained  in  the  register  of 
ToierB :  Find  the  respondent  liable  in  two  guineas  of  modified  expenses,  and  decern.** 
John  Roes,  S.S.C— Thom.4S  Ranken,  S.S.C.— Agents 


No.  35.  IV.  Macpherson,  133.    2  Dec.  1865.    Registration  Appeal  Court- 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

John  Mabshall,  Appellant.— 3f(mro—ii.  Y.  Campbell. 
J.  W.  M'Culloch,  Respondent  and  Objector. —Txmcaster, 

Member  cf  Parliament — County  Franchise — Disvodtion  by  Wife  as  Alimentary  Pro- 
mien — Bankruptcy  Act  19  d;  20  Vict.  c.  19— Onus  of  Proof.— In  an  appeal  against 
a  judgment  of  a  Sheriff  sustaining  ail  objection  to  a  voter's  name  being  retained 
in  a  county  register,  the  only  material  facts  disclosed  in  the  special  case  were,  that 
the  voter  had  been  sequestrated  fourteen  years  previously,  and  had  never  been 
discharged,  but  that  since  the  sequestration,  and  upwards  of  a  year  prior  to  31st 
July  preceding,  the  voter's  wife  had  granted  a  disposition  to  her  husband  "  in  liferent 
as  alimentary,  and  for  his  liferent  use  allenarly.'*  Held  that,  as  the  special  case  did 
not  shew  that  the  voter  was  not  qualified  in  respect  of  his  wife's  heritage,  no  sufficient 
cause  had  been  shewn  for  his  name  being  removed  from  the  register. 

JQSd  ^*  a  Registration  Court  held  at  Kirkintilloch  on  26th  September  1865,  for 
lefiaing  the  register  of  voters  for  the  county  of  Dumbarton,  J.  W.  M*Culloch,  a  registered 
▼oter,  objected  to  the  name  of  Johil  Marshall  being  retained  on  the  register.  The 
Sheriff  having  sustained  the  objection,  Marshall  appealed* 
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The  following  special  case  was  stated  by  the  Sheriff : — 

''  John  Marshall  had  been  sequestrated  in  1840,  and  has  never  been  discharged. 
After  the  date  of  the  sequestration,  a  disposition,  dated  28th  May  1864,  was  granted 
by  the  wife  of  the  voter  to  him  in  liferent  as  alimentary,  and  for  his  liferent  use  aUenarly. 
The  deed  shews  that  there  was  a  son  of  the  marriage. 

"  No  procedure  appears  to  have  taken  place  imder  the  sequestration,  the  bankrupt 
being  left  in  possession  of  the  subjects.  The  trustee  under  the  sequestration  was  dis- 
charged, and  no  new  trustee  was  appointed. 

"  The  question  of  law  is,  whether  the  voter  is  entitled  to  have  his  name  retained 
in  the  register  as  proprietor  or  owner,  in  terms  of  the  statute  2  &  3  Will.  IV.  cap.  65  ] 

"  The  Sheriff  decided  in  the  negative,  and  sustained  the  objection." 

Argued  for  the  appellant ; — It  must  be  assumed  in  favour  of  the  voter,  whose  name 
is  already  on  the  register,  that  his  wife  had  power  to  grant  the  disposition,  and  that 
she  held  the  rents  of  her  property  exclusive  of  the  jus  mariti.  If  a  man  is  entitled  to 
vote  in  respect  of  his  wife,  his  sequestration  does  not  affect  his  right.  Besides,  an  act 
and  warrant  in  favour  of  the  trustee  was  not  produced,  so  that  there  was  no  effectual 
divestiture.  There  has  been  so  long  a  delay  that  the  sequestration  must  be  regarded 
as  abandoned.* 

Argued  for  the  respondent,  the  objector ; — ^The  appellant  must  shew  that  the  Sheriff 
was  wrong.  It  does  not  lie  on  the  objector  to  shew  that  the  jus  marUi  had  not  been 
excluded,  for,  in  the  ordinary  course  of  things,  it  is  not  excluded. 

Lord  Ormidale. — This  is  a  case  in  which  the  question  relates  to  the  right  of  a  party 
to  have  his  name  retained  on  the  register ;  and  adhering  to  the  opinion  I  have  fre* 
quently  expressed,  that  it  lies  primd  iristantid  on  the  objector  to  shew  cause  why  a 
party's  name  already  on  the  register  should  not  remain  there,  I  think  that  no  such 
cause  has  been  shewn  in  the  present  instance.  It  might  be  that,  if  the  party  werb 
now  claiming  for  the  first  time,  and  if  all  he  could  shew  were  what  is  stated  here,  it 
might  not  have  been  sufficient.  But  he  is  in  a  totally  different  position,  and  the  objector 
must  shew  cause  why  his  name  should  not  remain  on  the  register,  for  the  presumption 
is,  that  when  his  claim  was  admitted  he  had  established  the  necessary  qualification,  and 
that  he  has  continued  to  retain  that  qualification  if  nothing  to  the  contrary  appears. 

The  facts  stated  are,  that  the  voter  was  sequestrated  in  1840 ;  that  he  has  never 
been  discharged ;  and  that,  after  the  date  of  the  sequestration,  a  disposition,  dated 
28th  May  1864,  was  granted  by  his  wife  to  him  in  liferent  as  alimentary  and  for  his 
liferent  use  aUenarly.  Now  it  is  not  stated  here,  and  probably  it  did  not  come  out 
before  the  Sheriff,  that  the  jus  mariti  had  not  been  excluded.  If  it  had  been  shewn 
that  the  jus  mariti  had  not  been  excluded,  then  the  rents  must  have  gone  to  the  hus- 
band during  his  life,  and  from  him  would  have  passed  to  his  creditors.  But  the  objector 
having  failed  to  shew  that,  I  think  the  fair  presumption  is  that  the  jus  mariti  had  been 
excluded,  for  it  is  impossible  to  account  for  the  man's  wife  granting  a  disposition  in 
his  favour,  if  the  whole  of  the  rents  and  profits  of  the  subject  had  afready  gone  to  his 
creditors.  I  think,  therefore,  it  must  be  held  that  the  ownership  and  the  possession 
as  well  are  and  have  always,  notwithstanding  the  sequestration,  been  in  the  voter 
and  his  wife,  and  that  he  is  entitled  to  be  on  the  register. 

Lord  Kinloch. — ^I  have  had  great  difficulty  in  coming  to  any  conclusion  in  this 
case,  for  I  think  the  facts  as  stated  are  imperfect.  If,  however,  I  look  at  the  case 
[135]  as  presented  to  me,  I  ask  if  there  is  sufficient  reason  shewn  why  the  name  of  this 
voter  should  be  removed  from  the  roll  *?  I  do  not  see  enough  to  warrant  this  being 
done.  There  is  produced  a  disposition  by  his  wife  to  him  in  liferent  as  an  alimentary 
provision ;  and  if  nothing  more  appeared,  and  assuming  (as  we  must  assume,  unless 
the  contrary  is  shewn)  that  the  wife  had  a  right  to  grant  that  deed,  the  interest  which 
the  husband  took  would  not  be  struck  at  by  his  sequestration.  There  is  no  doubt  that 
a  wife,  having  full  power  of  disposal,  may,  after  her  husband's  sequestration,  grant 
him  a  liferent  as  an  alimentary  provision,  and  so  as  to  exclude  his  creditors.  I  cannot 
find  anything  in  what  is  statea  to  set  off  against  the  effect  of  the  alimentary  right 
granted  by  the  wife.  No  sufficient  groimd,  then,  being  shewn  why  the  name  of  the 
voter  should  be  removed  from  the  roll,  I  agree  that  the  judgment  of  the  Sheriff  must 
be  reversed. 

*  Bankruptcy  Act,  1856,  sects,  73,  102,  103,  153;  Young  v.  Watson,  May  19, 
1836,  14  S,  794, 
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The  following  interlocutor  was  pronounced  :— "  Reverse  the  decision  of  the  Sheriff : 
Repel  the  objection  to  the  name  of  John  Marshall  being  retained  in  the  register  of  voters : 
find  the  respondent  liable  in  two  guineas  of  modified  expenses,  and  decern/ 
Thomas  Ranken,  S.S.C.— John  Ross,  S.S.C.— Agents. 


No.  36.  IV.  Macpherson,  135.    2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch;  Lord  Ormidale;  Sheriff  of  Dumbartonshire. 

Thomas  Buchanan,  Appellant.— Monro— fl.  V.  CampMl. 
J.  W.  M'CuLLOCH,  Respondent  and  Objector.  —Lancaster. 

Member  of  Parliament — County  Franchise — Husband  and  Wife — Jus  Mariti — Bank- 
ruptcy—Discharge-^l^  dh  20  Vict,  c.  79.— 'Held  (1)  that  a  voter  whose  qualifica- 
tion consisted  of  heritage  belonging  to  his  wife,  from  the  renti  of  which  the  jus 
mariti  had  not  been  excluded,  was  not  entitled  to  remain  on  the  register  during 
sequestration  of  his  estates  under  the  Bankrupt  Act ;  (2)  that  a  discharge  obtained 
by  the  voter  without  composition  under  sect.  146  of  the  Bankrupt  Act  did  not  put 
an  end  to  the  sequestration,  or  reinvest  the  bankrupt  in  his  estates. 

At  a  Registration  Court  held  in  September  1865,  for  revising  the  register  of  voters 
for  the  county  of  Dumbarton,  J.  W.  M*Culloch,  a  registered  voter,  objected  to 
the  name  of  Thomas  Buchanan  being  retained  on  the  register. 

The  Sheriff  having  sustained  the  objection,  the  voter  appealed. 

The  following  special  case  was  laid  before  the  Court : — "  Thomas  Buchanan  stands 
on  the  roll  in  right  of  property  belonging  to  his  wife.  The  jus  mariti  is  not  excluded. 
The  property  was  acquired  previously  to  his  sequestration,  which  was  on  the  12th 
of  October  1860,  and  in  1863  he  was  discharged  without  composition.  The  trustee 
was  also  discharged,  but  no  new  trustee  was  appointed.  The  question  of  law  is,  whether 
he  is  entitled  to  have  his  name  retained  on  the  register,  as  having  a  right  as  owner 
under  the  7th  and  8th  sections  of  the  statute  2  &  3  Will.  IV.  cap.  65  ?  The  sheriff 
decided  that  he  had  not,  and  sustained  the  objection.'' 

Argued  for  the  appellant,  the  voter ; — The  sequestration  of  the  voter  did  not  affect 
his  right  to  vote  in  respect  of  his  wife's  property.  The  fruits  of  the  subject  must  first 
Test  in  her  before  they  pass  to  her  husband,  and  from  him  to  his  creditors.  There 
was,  therefore,  sujSdent  possession.*  Besides,  it  is  not  stated  that  there  was  any 
act  and  warrant  in  favour  of  the  trustee,  and  that  is  necessary  to  divest  the  bankrupt. 
But  even  if  the  sequestration  operated  to  bar  the  voter's  right,  his  right  was  restored 
hy  his  discharge,  coupled  with  the  discharge  of  the  trustee — 20  &  21  Vict.  c.  19, 
sect  7,  amending  19  &  20  Vict.  c.  79,  sect.  140. 

Argued  for  the  objector; — The  husband's  sequestration  deprived  him  of  all  right 
in  respect  of  his  wife's  property.  His  discharge  without  composition  did  not  reinvest 
him ;  and  the  discharge  of  the  trustee  did  not  put  an  end  to  the  sequestration.! 

[136]  Lord  Ormtoale.— In  this  case  the  voter,  who  has  been  sequestrated,  stands  on 
the  PoU  in  right  of  property  belonging  to  his  wife ;  but  there  is  the  material  fact  that 
the  jus  mariti  had  not  been  excluded.  In  these  circumstances  the  rents  and  issues, 
and  the  whole  beneficial  enjoyment  of  the  property,  went  jure  mariti  to  the  husband ; 
and  on  his  sequestration,  his  right  passed  to  his  creditors. 

It  is  said  that  he  has  since  been  discharged ;  but  he  was  discharged  without  com- 
position, and  the  result  was  that  he  was  not  reinvested.  The  140th  section  of  the 
Bankruptcy  Act,  which  provides  for  reinvestiture,  is  expressly  limited  to  a  discharge 
on  payment  of  a  composition.  The  146th  section,  which  regulates  cases  of  discharge 
without  composition,  contrasts  with  the  140th,  and  does  not  contain  any  provision 

•Fraser,  Dom.  Rel.  vol.  i.  p.  356;  Gibson  v.  Aitken,  June  12,  1798,  Hume's 
Dec  p^  205. 

t  Thomson,  Dec.  17, 1863,  ante,  vol.  ii.  325;  Oampbell  v.  Brown,  Feb.  14,  1855,  17 
D.  430;  19  &  20  Vict.  c.  79,  sects.  140,  142,  146,  152. 
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that  the  bankrupt  shall  be  reinvested.    On  the  •contrary,  the  sequestration  may  go 
on  for  many  years  after  the  discharge. 

But  it  is  said  the  trustee  here  was  also  discharged,  and  that  necessarily  put  an  end 
to  the  sequestration.  I  cannot  accede  to  that  view.  A  trustee  may  be  discharged 
for  various  reasons,  or  he  may  die,  or  may  resign,  and  yet  the  sequestration  goes  on. 
We  must,  therefore,  hold  that  the  sequestration  still  exists,  and  that  whatever  belonged 
to  the  husband  through  his  wife  has  passed  to  his  creditors.  It  is  urged,  indeed,  that 
the  right  of  the  wife  has  not  been  sequestrated ;  and  that,  under  the  8th  section  of 
che  Reform  Act,  he  is  still  entitled  to  vote  as  her  husband.  But  as  the  wife  has  not 
the  possession,  not  being  in  receipt  of  the  rents  and  issues  of  the  subject,  it  is  impossible 
that  the  husband  can  have  the  necessary  qualification  through  her.  I  think,  therefore, 
the  Sheriff  has  come  to  a  right  conclusion. 

Lord  Kinloch. — I  have  come  to  the  same  conclusion.  In  this  case  the  jus  mariti 
was  not  excluded,  and  therefore  the  rents  and  profits  of  the  subject  passed  to  the  creditors 
of  the  husband.  In  this  stat«  of  things,  I  am  of  opinion  that  the  party  was  not  entitled 
to  vote  either  in  his  own  right  or  that  of  his  wife ;  neither  the  one  nor  other  being 
in  possession  of  the  proceeds.  I  think  the  princi{de  on  which  a  husband  is  admitted 
to  vote  in  right  of  his  wife  \a  that  the  wife  would  herself  have  been  entitled  to  vote 
but  for  her  sex. 

In  the  argument  in  support  of  the  claim,  too  much  stress  was  laid  on  the  circum- 
stance that  there  is  no  evidence  of  there  having  been  an  act  and  warrant  in  favour 
of  the  trustee.  I  do  not  think  we  are  entitled  to  presume  that  there  was  no  act  and 
warrant,  but  rather  the  reverse.  But  at  all  events,  I  cannot  see  that  much  is  to  be 
made  of  the  want  of  it.  The  provisions  on  that  subject  are  intended  to  meet  cases 
of  rival  diligences.  In  regard  to  the  bankrupt  himself,  the  award  of  sequestration, 
in  terms  of  section  29  of  the  Bankruptcy  Act,  embodies  a  declaration  that  the  estates 
of  the  debtor  thereafter  belong  to  the  creditors.  It  is  true  that  here  the  bankrupt 
was  discharged,  but  not  in  such  a  way  as  to  cause  him  to  be  reinvested ;  for  he  was 
discharged  without  composition.  The  trustee  was  also  discharged,  but  that  did  not 
put  an  end  to  the  sequestration.    The  Sheriff  was  therefore  right  in  his  decision. 

The  following  interlocutor  was  pronounced  : — "  CJonfirm  the  decision  of  the  Sheriff  : 
Find  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern." 
Thomas  Rankbn,  S.S.C.— John  Ross,  S.S.C— Agents. 


No.  37.  IV.  Macpherson,  136.    2  Pec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch;  Lord  Ormidale;  Sheriff  of  Dumbartonshire. 

David  Yuille,   Appellant.— La^icasier. 
WiLLUM  Donaldson,  Kespondent  and  Objector.— l/o?iro—i2.  Y.  Campbell. 

Member  of  Parliament—'County  Frandiise^-Bankrupky-'Sequeslration^IHscharge 
on  Composition — 19  <&  20  Vict.  c.  79. — A  voter,  who  had  "been  sequestrated  in 
1864  was,  on  7th  April  1 865,  discharged  on  a  compo^tion.  Held  that  he  was  properly- 
struck  off  the  roll  of  voters  for  1865. 

At  a  Registration  Court  held  in  September  1865,  for  revising  the  register  of  vQters 
for  the  county  of  Dumbarton,  William  Donaldson,  a  registered  voter,  objected  to  the 
name  of  David  Yuille  being  retained  in  the  register. 

The  Sheriff  sustained  the  objection,  and  Yuille  appealed. 

The  following  special  case  was  laid  before  the  Court : — "  David  Yuille  [137]  was 
sequestrated  in  1864,  under  the  Bankrupt  Statute,  19  &  20  Vict.  cap.  79.  On  the 
7th  day  of  April  1865  he  was  discharged  on  composition  under  the  140th  section  of 
the  said  statute.  The  question  of  law  is,  whether  the  voter  is  entitled  to  have  his  name 
retained  on  the  roll  under  the  operation  of  the  7th  section  of  the  statute  2  &  3  Will. 
IV.  cap.  65  ?    The  Sheriff  decided  that  he  was  not,  and  sustained  the  objection." 

Argued  for  the  appellant,  that  although  the  discharge  was  less  than  six  months 
before  31st  July  1865,  yet  the  possession  of  the  trustee  was  for  the  interest  of  the  bank- 
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rupt  as  well  as  the  creditors ;  and  there  being  a  reinvestiture  by  a  discharge  on  com- 
positioQ,  under  sect.  140  of  the  Bankruptcy  Act,  the  possession  of  the  bankrupt  might 
be  hdd  to  rdate  back  beyond  the  date  of  the  discharge.  Further,  the  case  did  pot 
state  that  a  trustee  had  ever  been  appointed,  and  every  presumption  must  be  made  in 
favour  of  the  voter,  whose  name  was  on  the  roll. 

Lord  Ormidale.— In  this  case  it  is  pretty  dear  that,  although  the  party  may  have 
had  a  qualification  at  the  time  of  his  sequestration,  yet  his  right  had  been  destroyed 
by  his  subsequent  sequestration.  It  is  indisputable  that  there  must  have  been  a  trustee 
appointed  in  the  sequestration,  for  the  bankrupt  was  discharged  on  payment  of  a 
compositioii,  which  could  not  have  been  cjone  without  the  intervention  of  a  trustee, 
the  certificate  of  the  trustee  being  necessary  to  the  discharge.  There  is  every  pre- 
sumption, therefore,  that  there  was  a  complete  divestiture  of  this  party's  property. 
And  although,  on  7th  April  1865,  he  was  reinvested  by  his  discharge  on  payment 
of  a  composition  under  section  140  of  the  Bankruptcy  Act,  h^  could  not  have  been 
in  possession  of  the  property  for  th^  period  of  six  months  required  by  the  statute,  prior 
to  the  31st  of  July  last.  I  think,  therefore,  that  the  judgment  of  the  SherifiP,  to  the 
effect  that  he  is  not  entitled  to  have  his  name  retained  on  the  roll,  ought  to  be  affirmed. 

Lord  Kinloch.— There  can  be  no  doubt  that  the  estates  of  this  voter  were  folly 
sequestrated.  A  trustee  must  have  been  appointed,  and  there  must  have  been  an 
effectual  divestiture.  There  was  a  reinvestiture  by  the  discharge  on  composition, 
hut  this  was  within  too  short  a  period  before  the  end  of  July  to  afford  the  claimant 
the  necessary  title. 

The  following  interlocutor  was  pronounced : — "  Confirm  the  decision  of  the  Sheriff  : 
Find  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern." 
John  Eoss,  S.S.C.— Thomas  Kanken,  S.S.C— Agents. 


No.  38.  IV.  Macpherson,  137.      2  Dec.  1865.      Registration  Appeal  Court.— 

Lord  Kinloch ;  Lord  Ormidale ;  Sheriff  of  Dumbartonshire. 

J.  W.  M'CULLOCH,  Appellant  and  Objector.— Jxincasf^r. 
George  Sharpe  Junior,  Bespondent.—Jtf onro—/i.  V.  Campbell. 

Mmher  of  Parliament — County  Franchise— Possession— MaUls  and  Duties. — Posses- 
sion by  a  creditor  under  a  decree  of  mailk  and  duties  does  not  affect  the  right  of 
the  debtor  to  be  on  the  register  of  voters  es  proprietor  of  the  subjects. 

At  a  Kegistration  Court  held  in  September  1865,  for  revising  the  register  of  voters 
for  the  county  of  Dumbarton,  J.  W.  M'CuUoch,  a  registered  voter,  objected  to  the 
name  of  George  Sharpe  junior  being  retained  on  the  register. 

The  Sheriff  having  repelled  the  objection,  the  objector  appealed. 

The  following  special  case  was  stated  bv  the  Sheriff : — **  A  decree  of  maills  and 
duties,  dated  December  1862,  was  obtained  by  a  building  society  againpt  the  voter 
and  his  tenants,  in  virtue  of  a  bond  and  disposition  in  security  in  their  favour.  The 
society  entered  into  possession  under  the  decree,  and  by  their  factor  uplifted  the  rents. 
The  question  of  law  is,  whether  the  vQter  is  entitled  to  have  his  name  retained  on  the 
rofl  under  the  operation  of  the  7th  section  of  the  statute  2  &  3  Will.  IV.  cap.  65  1 
The  Sheriff"  decided  that  he  was,  and  rppelled  the  objectipn." 

In  the  course  of  the  argument  reference  w^s  made  to  Cay  on  the  Reform  Act,  p.  65. 

[138]  LoKD  Ormidale. — I  am  of  opinion  that  the  Sheriff's  decision  is  right.  The 
only  point  raised  is,  that,  as  a  creditor  of  the  vqter  had  got  into  possession  of  the  property 
under  a  decree  of  maills  and  duties,  the  voter  must  have  been  divested  of  possession, 
and  that  therefore  his  right  is  gone.  Now,  I  think  that  if  we  were  to  hold  that  to  Le 
the  case,  we  should  be  giving  an  effect  to  the  diligence  of  a  creditor,  which  it  was  the 
TCTv  object  of  the  statute  to  exclude.  A  man  cannot  be  said  to  lose  possession  of  his 
property  by  the  action  of  a  creditor  under  a  decree  of  n^aills  and  duties.  He  alone, 
notwithstanding  the  decree,  can  input  and  output  tenants,  and  he  is  dealt  with  by  all 
the  world  as  the  true  owner,  and  in«  possession  of  the  property,  just  as  if  there  were 
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no  decree  of  maills  and  duties,  excepting  in  so  far  the  rents  are  received  directly  by 
his  creditor,  in  place  of  being  first  uplifted  by  himself  and  then  paid  over  by  him  to 
his  creditor.  No  doubt,  in  a  particular  and  partial  sense,  there  is  possession  by  the 
creditor.  But  the  statute  provides  expressly  for  the  true  owner  possessing  not  only 
by  tenants  but  also  by  others.  No  sufficient  objection,  therefore,  has,  in  my  opinion, 
been  established  against  the  name  of  this  voter  being  retained  on  the  register. 

Lord  Kinloch. — I  am  of  the  same  opinion.  It  is  clear  that  the  mere  existence 
of  a  debt  does  not  affect  the  voter's  right.  But  it  is  said  the  diligence  excludes  it.  I  do 
not  think  that  it  does.  I  conceive  that,  in  the  true  sense  of  the  term,  the  voter  has 
not  been  excluded  from  possession.  We  often  find  that,  in  questions  of  prescription, 
the  possession  of  a  creditor  is  relied  upon  as  the  possession  of  the  party  himself ;  and 
I  consider  the  receipt  of  the  rents  by  the  creditor  to  be  a  receipt  on  account  of  the  debtor. 
It  is  clear  that  the  creditor  could  not  acquire  a  vote  by  his  alleged  possession,  and  this 
is  a  satisfactory  proof  that  the  right  of  the  voter  has  not  been  affected. 

The  following  interlocutor  was  pronounced ; — "  Confirm  the  decision  of  the  Sheriff : 
Find  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern." 
John  Ross,  S.S.C— Thomas  Ranken,  S.S.C— Agents. 


No.  39.  IV.  Macpherson,  138.     2  Dec.  1865.    Registration  Appeal  Court.— 

Lord  Kinloch;  Lord  Ormidale;  Sheriff  of  Dumbartonshire. 

Bbyce  Jaedine,  Appellant.— il/onro—lZ.  V.  CampbdL 
J.  W.  M'CuLLOCH,  Respondent  and  Objector.— iancasier. 

Member  of  Parliament — County  Franchise — Absolute  Disposition,  qualified  by  un- 
stamped bach-letter — Oath  of  Bisponee. — Held  that  a  voter  who  had  granted  an 
ex  facie  absolute  disposition  of  certain  heritable  subjects,  the  ownership  of  which 
had  formed  his  qualification,  was  not  entitled  to  remain  on  the  register,  the  Court 
disregarding  an  unstamped  back-letter  founded  on  by  the  voter  as  qualifying  the 
disposition,  and  the  oath  of  the  disponee  that  it  was  so  quahfied. 

Special  case,  mode  of  stating, — Irregular  to  state  evidence  —  Question  of  law.  —  In 
stating  a  special  case  for  the  Appeal  Court,  facts  and  not  evidence  ought  to  be  given. 

In  stating  the  question  of  law  the  precise  question  raised,  and  not  merely  the  general 
question,  such  as  whether  the  voter's  name  should  be  retained  on  the  register,  ought 
to  be  stated. 

At  a  Registration  Court  held  in  September  1865,  for  revising  the  register  of  voters 
for  the  county  of  Dumbarton,  J.  W.  M'Culloch,  a  registered  voter,  objected  to  the 
name  of  Bryce  Jardine  being  retained  on  the  register. 

The  Sheriff  having  sustained  the  objection,  Jardine  appealed. 

The  following  special  case  was  stated  by  the  Sheriff : — "  Bryce  Jardine  was  pro- 
prietor of  the  subjects  claimed  on.  He  granted  a  disposition  ex  facie  absolute  in  favour 
of  William  M* Arthur.  It  was  alleged  that  the  disposition  was  a  security,  being  qualified 
by  a  back-letter.  A  paper  which  was  said  to  be  a  back-letter  was  referred  to,  but  it 
was  unstamped.  The  disponee  was  then  examined  on  oath,  who  deponed  that  it  is 
an  absolute  disposition,  qualified  by  a  back-letter ;  that  he  entered  into  possession  of 
the  property,  which  he  still  continues  to  possess,  and  draws  the  rents,  which  he  applies 
in  extinction  of  his  debt,  and  that  the  expense  of  repairs  is  [139]  defrayed  by  him. 
The  question  of  law  is,  whether  the  voter  is  entitled  to  have  his  name  retained  on  the 
register  as  owner,  under  the  7th  section  of  the  statute  2  &  3  Will.  IV.  cap.  65  1  The 
Sheriff  decided  that  he  is  not,  and  sustained  the  objection." 

Argued  for  the  appellant ; — The  statement  of  the  disponee  shewed  that  there  was 
no  absolute  disposition.    There  was  in  effect  a  reference  to  the  oath  of  the  disponee. 

Argued  for  the  respondent; — This  was  not  a  reference  to  oath.     It  was  merely 
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an  attempt  to  prove  by  parole  evidence  what  could  be  competently  proved  by  the 
written  document  only — Cay  on  the  Reform  Act,  pp.  61,  153 ;  Hutchinson  v.  Ferrier.* 

Lord  Orbiidale. — I  am  of  opinion  that  in  this  case  the  SheriflF  was  right.  The 
voter  was  the  proprietor  of  the  subjects  claimed  on,  but  he  grants  a  disposition  ex  facie 
absolute  in  favour  of  another  party.  Now,  if  the  facts  had  remained  there,  there  can 
be  no  doubt  that  the  voter  had  lost  his  right.  But  then  it  is  said  that  it  is  proved  here 
that  the  disposition  was  qualified  by  a  back-letter,  so  that  it  was  a  mere  security,  and 
the  right  of  the  voter  remained  as  it  was.  It  would,  however,  be  violating  the  well- 
known  rules  of  evidence  to  hold  that  any  qualification  of  the  ex  facie  absolute  disposi- 
tion has  been  proved.  A  letter  is  said  to  have  been  referred  to,  but  it  was  unstamped, 
and  it  could  therefore  have  no  eflfect ;  and  I  think  it  would  have  been  better  if  the 
Sheriff  had  not  alluded  to  it  at  all.  Then  it  is  stated  that  the  disponee  was  examined 
on  oath,  and  deponed  that  the  disposition  was  qualified  by  a  back-letter.  This,  however, 
is  altogether  an  irregularity,  and  I  cannot  regard  it  as  forming  any  part  of  the  special 
ease.  It  is  not  stat^  as  a  fact  that  the  disposition  was  qualified,  but  merely  that  the 
disponee  was  examined,  and  deponed  to  that  effect.  I  cannot  take  that  statement 
into  consideration  at  all,  for  we  are  not  here  to  consider  evidence,  but  facts,  and  the 
Sheriff  ought  not  to  have  set  out  evidence,  but  confined  himself  to  stating  the  facts 
which  he  had  himself  found  on  the  evidence.  Besides,  the  testimony  of  the  disponee  was 
quite  incompetent,  for  it  was  just  an  attempt  to  prove  by  parole  what  could  only  be 
proved  by  the  written  document ;  and  I  would  further  observe,  that,  if  the  disponee 
is  to  be  held  as  a  witness,  he  is  onlv  a  single  witness  to  what  he  states,  and  is  not  corro- 
borated. Nor  is  it  possible  to  hold  that  he  was  examined  as  under  a  reference  to  oath, 
for,  as  he  was  neither  the  voter  nor  the  objector,  a  reference  to  his  oath  was  out  of 
the  question.  I  am  therefore,  on  the  grounds  I  have  indicated,  of  opinion  that  the 
judgment  of  the  Sheriff  is  right. 

Lord  Kinloch. — I  agree  with  your  Lordship.  The  back-letter,  by  which  it  was 
proposed  to  shew  that  the  ex  facie  absolute  disposition  was  qualified,  was  inadmissible 
in  evidence,  because  it  was  not  stamped.  Then  it  was  clearly  incompetent  to  prove 
by  parole  what  ought  to  have  been  proved  by  the  written  document.  What  was  here 
tendered  was  not  a  reference  to  oath,  but  simply  the  examination  of  a  party  as  a  witness, 
who  might  have  been  contradicted  by  other  witnesses.  Nothing,  therefore,  was  proved 
to  cut  down  the  effect  of  the  absolute  disposition,  and  the  judgment  of  the  Sheriff  that 
the  name  of  the  voter  should  be  removed  from  the  register  was  right. 

I  take  the  opportunity  of  adding  this  observation,  that  it  is  irregular  for  the  Sheriffs, 
in  stating  special  cases  for  our  decision,  to  give,  either  in  a  greater  or  a  less  degree, 
&  note  of  evidence.  They  must  give  us  the  facts  as  they  find  them  proved,  and  on 
these  we  pronounce  our  judgment.  The  Sheriffs  have,  as  a  rule,  confined  themselves 
to  statements  of  facts,  and  these  cases  from  Dumbartonshire  have  on  the  whole  beien 
drawn  with  entire  propriety. 

I  am  also  of  opinion  that  the  proper  way  of  framing  the  case  is  to  put  distinctly 
the  Question  of  law  which  is  raised.  I  think  it  is  too  general  to  state  the  question 
meray  as  to  whether  the  party  is  entitled  to  be  admitted  to  or  retained  on  the  register, 
or  is  to  be  removed  from  it.  The  point  of  law  raised  should  be  stated  precisely  and 
spwafically  in  every  case. 

Lord  Orbodale  expressed  concurrence  in  these  observations  as  to  the  proper  way 
o{  stating  special  cases. 

[140]  The  following  interlocutor  was  pronounced  : — "  Confirm  the  decision  of  the 
Sheriff :  Find  the  appellant  liable  in  two  guineas  of  modified  expenses,  and  decern." 
Thomas  Eanken,  S.S.C— John  Eoss,  S.S.C— Agents. 

[Principle  applied^  Skeete  v.  Stewart,  1879,  7  E.  12.  Commented  upon,  M'Kenzie 
^  Watt,  1891,  19  R  297.] 

♦  May  4,  1851,  13  D.  837. 
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No.  40.  IV.  Macpherson,  140.    7  Dec.  1865.    2d  Div.— Lord  Barcaple, 

Teind  Clerk. 

MiNiSTKR  of  the  Parish  OP  Dysart  (Second  Charge),  Pursuer. 

The  Earl  of  Eosslyn,  Objector. —Gordon— Keir. 

North  British  Railway  Company,  'Respondents.— SoL-Gen.  Yomig— 

Sha/nd. 

Teinds — Liabiiity  for  Stipend — Clause  of  Relief— PvbUe  Burdens, — A  conveyance 
of  a  piece  of  ground  contained  a  clause  relieving  the  dispcmee  "  of  all  existing  feu-duties^ 
casualties,  and  public  burdens,  at  and  prior  to  the  term  of  entry,  "  and  also  in  all 
time  thereafter,  with  the  exception  of  poor-rates  and  prison  assessment,"  which, 
*"  together  with  any  augmentations  of  existing  burdens,  and  all  new  or  additional 
burdens  to  be  imposed  On  the  said  lands,"  are  to  be  paid  by  the  disponee.  Hdd 
that  the  obligation  to  relieve  the  disponee  did  not  apply  to  the  payment  of  stipend, 
that  being  a  burden  not  upon  the  lands,^but  upon  the  teinds,  which  were  not 
conveyed  to  the  disponee. 

In  the  year  1846  the  Edinburah,  Perth,  and  Dundee  Railway  Company,  now 
represented  by  the  North  British  Kailwav  Company,  acquired  certain  lands  in  the 
parish  of  Dysart  from  Lord  Rosslyn.  The  price  payable  by  the  railway  company 
was  fixed  by  a  decree-arbitral,  pronounced  by  tne  late  Mr.  James  Home,  land-surveyor, 
in  November  1851,  in  a  submission  to  him,  entered  into  between  his  Lordship  and 
the  railway  company.  The  decree  contained  the  following  clause  : — ^"  And  farther, 
I  ordain  that  the  feu-duty,  if  any,  and  public  and  parish  burdens  exigible  from  the 
portions  of  ground  acquired,  extending  to  34*457,  and  1*106  as  aforesaid,  the  gross 
of  which,  without  deductions  for  such  burdens,  has  formed  the  basis  of  my  calculations 
of  its  value,  and  of  the  price  herein  allowed  for  it,  shall  in  all  time  coming  be  paid  by 
the  said  Earl  of  Rosslyn,  with  thb  exception  of  the  poor-rates  and  prison  assessments 
which  may  be  laid  or  assessed  on  the  said  railway  company  in  respect  of  the  lands 
acquired  by  them  as  aforesaid,  which  poor-rates  and  prison  assessments  shall  be  paid 
by  the  said  company." 

A  disposition  granted  by  Lord  Rosslyn  in  1856  in  favour  of  the  railway  company, 
contained  a  conveyance  of  the  lands,  teinds  not  being  referred  to.  It  also  contained 
the  following  clause : — **  Arid  I,  the  said  James  Alexander  St.  Clair  Erskine,  Earl  of 
Rosslyn,  bind  myself  and  my  foresaids  to  free  and  reUeve  the  said  Edinburgh,  Perth, 
and  Dundee  Railway  Company,  and  their  foresaids,  of  all  existing  feu-dUties,  casualties, 
and  pubUc  burdens,  at  and  prior  to  the  said  terms  of  entry  respectively  "  (being  in 
1846),  *"  and  also  in  all  time  thereafter,  with  the  exception  of  poor-rates  and  prison 
assessment  which  have  been  or  shall  be  laid  or  assessed  on  the  said  railway  company 
in  respect  of  the  said  portions  of  ground  hereby  disponed,  which  poor-rates  and  prison 
assessments,  together  with  any  augmentations  of  existing  burdens,  and  all  new  or 
additional  burdens  to  be  imposed  on  the  said  lands,  are  to  be  paid  by  the  said  railway 
company  from  and  after  the  foresaid  terms  of  entry  or  the  terms  of  the  imposition 
of  such  augmentations  or  new  or  additional  burdens." 

In  June  1863  an  augmentation  was  awarded  to  the  minister  of  the  parish  (second 
charge),  and  an  interim  scheme  of  locality  was  approved  of  in  February  1864.  By 
this  scheme  the  lands  belonging  to  the  railway  company  were  not  localled  upon  for 
any  part  either  of  the  old  stipend  or  of  the  augmentation,  the  minister  having  omitted 
to  cite  the  respondents  in  his  summons,  whereas  Lord  Rosslyn *s  lands  were  localled 
upon  for  the  whole  of  [141]  the  old  stipend  affecting  his  own  and  the  respondents* 
lands,  and  for  too  large  a  proportion  of  the  augmentation. 

Lord  Rosslyn  was  infeft  in  the  teinds  (which  were  not  valued)  of  his  own  and  the 
respondents*  lands,  and  was  titular  of  the  parish. 

His  Lordship  objected  to  the  interim  scheme  of  locality,  and  craved  that  a  proportion 
of  the  old  stipend,  corresponding  to  the  annual  value  as  for  agricultural  purposes, 
of  the  lands  disponed  by  him  to  the  company,  should  be  localled  upon  the  teinds  of 
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these  lands,  and  that  a  proportion  of  the  augmentation  should  be  localled  primo  loco 
upon  the  tdnds  of  the  said  lands  to  the  full  extent  of  the  said  teinds  before  his  lands 
are  loeidled  upon  for  the  said  augmentatioii. 

The  objector  pleaded ; — 1.  The  respondents,  as  proprietors  of  the  dominium  utile 
of  the  lancb  disponed  by  the  objector,  are  liable  in  payment  of  stipend  to  the  minister, 
and  they  ought  to  be  localled  on  for  a  proportion  of  the  old  stipend.  2.  The  teinds 
of  the  respondents'  lands  not  being  possessed  by  them  with  a  hentable  right,  are  liable 
to  be  localled  on  for  said  augmentation  as  free  teinds,  primo  loco,  and  to  the  full  extent 
thereof,  before  the  teinds  of  the  objector's  lands,  which  are  possessed  by  him  with  an 
heritable  right,  are  localled  on  to  any  extent  for  said  augmentation.  4.  The  said  clause 
oi  relief  having  reference  exclusively  to  burdend  on  the  lands,  cannot  give  a  right  to 
relief  from  payment  of  stipend,  which  is  a  burden  on  the  teinds. 

The  respondents  admitted  that  they  were  liable  to  have  a  proportion  of  the  aug- 
mentation localled  upon  their  lands,  but  maintained  that  the  objector  was  bound  to 
reheve  them  of  any  payment  on  accoimt  of  old  stipend,  in  respect  of  the  terms  of  the 
deereiNirbitral  and  disposition,  and  stated  that  the  objector  had  made  all  pa3anents 
of  stipend  since  1846,  tne  date  of  the  sale,  without  question. 

The  respondents  pleaded ; — 1.  In  respect  of  the  terms  of  the  provisions  of  the  decree- 
arbitral  and  disposition,  no  part  of  the  old  stipend  ought  to  be  localled  on  these  lands, 
but  the  same  should  be  localled  entirely  on  the  objector's  lands. 

The  Lorti  Oiditiary  pronounced  the  following  interlocutor : — **  Finds  that  the 
re^fldtots,  the  North  British  Railway  Company,  are  not  entitled  to  be  relieved  from 
psymeot  of  the  old  stipend  for  their  lands  acquired  from  the  objector,  and  to  have  the 
ame  loealled  on  the  objector's  lands :  To  that  effect  sustains  the  objections,  and  remits 
to  the  clerk  to  amend  the  ititerim  scheme  of  locality :  Finds  the  railway  company  liable 
incxpefe8e8,"&c.* 

*  "  Note. — ^The  Lord  Ordinary  has  the  impression  that  this  is  a  case  of  hardship 
to  the  railway  company,  and  that,  from  an  oversight,  they,  as  representing  the  Edin- 
bni^,  Perth,  and  Dundee  Railway  Company,  are  placed  in  a  Worse  position  as  pur- 
chaseis  of  the  land  from  the  objector,  than  was  intended  by  Mr.  Home,  the  arbiter 
who  fixed  thfe  price.  It  is  to  be  inferred  from  the  terms  of  his  decree-arbitral  that 
hecaleulated  the  pric6  with  reference  to  the  gross  value  of  the  lands,  without  deduction 
of  any  burdens  whatever,  eiScept  poor-rates  and  prison  assessment.  The  railway 
company  do  not  dispute  that  they  are  liable  for  augmentations  of  stipend,  but  they 
maintain  that  it  was  the  true  meaning  of  the  transaction  between  the  Edinburgh, 
Perth,  and  Bundee  Railway  Company  and  the  Earl  of  Rosslyn,  ultimately  embodied 
in  the  disposition  by  the  Earl  to  the  company,  that  the  latter  were  to  get  the  lands 
freed  from  all  existing  burdens  of  every  kind,  including  stipend,  and  excepting  only 
poor-rates  and  prison  assessment.  The  company  entered  to  the  lands  in  184C.  Mr. 
Home's  ctectee-arbitral  was  pronounced  in  1851,  and  the  disposition  was  executed 
a  1856.  It  iff  certainly  favourable  to  the  company's  construction  of  the  intention 
of  parties,  ihsct  the  objector  has  all  along  paid  the  old  stipend  until  this  question  recently 
«ose  ill  the  present  locality; 

'The  Lord  Ordinary  has  therefore  been  disposed  to  put  a  construction,  as  favour- 
Q42}ab}e  as  poenble  for  the  respondents,  upon  the  clause  of  relief  on  which  they 
found.  But  he  has  been  unable  to  come  to  the  conclusion  that  it  can  be  held  to 
comprehend  an  obKgation  to  relieve  from  paytnent  of  stipend. 

*  The  expression  used  in  Mi*.  Hoime's  decree,  *  pubKc  and  parish  burdens  exirible 
from  the  portions  of  ground,'  does  not  necessarily,  or  in  its  common  acceptation,  indude 
<ipend  or  teinds.  And  the  disposition  granted  by  the  objector  proceeds,  ex  facie, 
Dot  on  Mr.  Home's  decreb-arbitral,  but  on  a  subsequent  joint  valuation  by  him  and 
Mr.  Dickson,  in  which  it  is  merely  said  that  the  lands  are  to  be  disponed  free  of  all 
incnmbranees.  The  Lord  Ordinary  thinks  that  in  this  question  in  the  locality,  the 
natter  must  be  determined  solely  with  reference  to  the  terms  of  the  disposition  itself. 

"Hie  clause  in  the  disposition  binds  the  granter  to  free  and  relieve  the  railway 
compuiy  •  of  $&  existing  fe'u-duties,  casualties,  and  public  burdens  at  and  prior  to  the 
aid  terms  of  entry  respectivdy,  and  also  in  aH  time  thereafter,  with  the  exception 
fl^jxior-rateB  and  prison  assessment,  which  have  been  or  shall  be  assessed  on  the  said 
ranway  company  in  respect  of  the  said  portions  of  ground  hereby  disponed,  which 
poor-iates  and  prison  assessments,  together  Ivith  any  augmentations  of   existing 
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[142]  The  railway  company  reclaimed. 

Lord  Justice-Clerk. — I  see  no  reason  for  interfering  with  the  interlocutor  of 
the  Lord  Ordinary.  This  railway  company  buys  a  piece  of  land,  and  they  get  a  [143]  con- 
veyance of  the  land,  but  there  is  no  conveyance  of  teinds.  There  is  no  doubt  an  obliga- 
tion upon  the  seller  and  his  successors  "  to  free  and  relieve  the  said  Edinburgh,  Perth, 
and  Dundee  Railway  Company  and  their  foresaids  of  all  existing  feu-duties,  casualties, 
and  public  burdens  at  and  pnor  to  the  said  terms  of  entry  respectively  " ;  "  and  also 
in  all  time  thereafter,  with  the  exception  of  poor-rates  and  prison  assessment,  which 
have  been  or  shall  be  laid  or  assessed  on  the  said  railway  company  in  respect  of  the  said 
portions  of  groimd  hereby  disponed,  which  poor-rates  and  prison  assessments,  together 
with  any  augmentations  of  existing  burdens,  and  all  new  or  additional  burdens  to 
be  imposed  on  the  said  lands,  are  to  be  paid  by  the  said  railway  company  from  and  after 
the  foresaid  terms  of  entry,  or  the  terms  of  the  imposition  of  such  augmentations 
or  new  or  additional  burdens." 

The  obvious  meaning  of  a  clause  of  reUef  of  this  kind,  whether  it  be  prospective  or 
retrospective,  is,  that  the  purchaser  is  to  be  relieved  of  impositions  on  the  subject 
conveyed ;  but  the  subject  here  conveyed  is  land  and  not  teinds,  and  stipend  being  a 
burden  on  teinds,  an  obligation  to  be  relieved  of  that  burden  could  not  be  comprehended 
by  this  particular  clause,  for  that  would  be  relieving  the  disponee  of  a  burden  on  a 

burdens,  and  all  new  or  additional  burdens  to  be  imposed  on  the  said  lands,  are 
to  be  paid  by  the  said  railway  company  from  and  after  the  foresaid  terms  of  entry, 
or  the  terms  of  imposition  of  such  augmentations  or  new  or  additional  binxlens.' 
The  expression  here  used,  *  feu-duties,  casualties,  and  public  burdens,'  is  that  in 
regard  to  which  it  is  provided  by  the  Titles  to  Land  Act,  10  &  11  Vict.  c.  48,  sect.  3, 
that  it  '  shall  be  held  to  import  an  obligation  to  relieve  of  all  feu-duties  and  other 
duties  and  services  or  casualties  payable  to  the  superior,  and  of  all  public,  parochial, 
and  local  burdens  due  from,  or  on  account  of,  the  said  lands  prior  to  the  date  of  entry.' 
The  clause  may  therefore  be  read  as  if  it  expressly  included  public,  parochial,  and 
local  burdens,  both  prior  and  subsequent  to  the  date  of  entry.  But  the  Lord  Ordinary 
does  not  think  that  these  words,  in  their  proper  and  commonly  understood  meaning 
in  a  clause  of  reUef,  include  stipend.  No  authority  for  that  view  was  adduced  at  the 
debate,  and  he  is  not  aware  of  any.  He  does  not  mean  to  hold  that  such  words  may 
never  derive  from  the  context  a  meaning  wide  enough  to  comprehend  stipend,  but  he 
thinks  that  such  a  construction  could  only  be  adopted  on  the  ground  of  something 
within  the  deed  itself  plainly  inferring  that  such  was  the  meaning  of  the  parties.  The 
case  of  the  respondents  gets  no  such  aid  from  anything  in  the  disposition,  and  the 
Lord  Ordinary  does  not  think  that  it  can  be  legitimately  got  from  the  statement  in 
Mr.  Home's  decree-arbitral  as  to  the  principle  on  which  he  calculated  the  price. 

"  The  parties  differ  as  to  whether  the  disposition  is  to  be  read  as  conveying  the 
teinds  of  the  lands  to  the  railway  company.  The  Lord  Ordinary  cannot  so  read  it, 
and  it  appears  to  him  that  this  creates  a  great  additional  diflficulty  in  the  way  of  the 
respondents'  construction  of  the  clause  of  relief.  It  is  not  disputed  that  the  Earl  of 
Rosslyn  held  an  heritable  right  to  the  teinds  when  he  disponed  the  lands,  and  he  is 
titular  of  the  parish.  In  this  state  of  matters  the  railway  company  could  only  be 
freed  from  the  burden  of  the  teinds,  either  by  an  heritable  conveyance  to  them,  or  by 
the  Earl  giving  an  obUgation  of  relief  from  teinds  as  well  as  from  stipend.  Such  an 
obligation  would  have  brought  the  case  within  the  principle  of  the  cases  of  Cunningham 
V.  Cuthbertson,  27th  January  1829,  Sh.  Teinds,  175,  and  Stevenson  v.  Speirs's  Trustees, 
20  D.  651,  in  which  it  was  held  that  warrandice  against  teinds  imports  warrandice 
against  future  augmentations.  But  it  cannot  be  held  that  the  words  of  the  clause  in 
this  case  apply  to  the  right  of  the  titular,  whether  the  granter  of  the  disposition  or  a 
third  party,  to  demand  the  teinds.  Indeed,  this  is  conceded  by  the  railway  company 
when  they  admit  that  they  are  liable  for  future  augmentations,  which  are  not  new  im- 
positions upon  them,  but  upon  the  titular,  if  he  has  been  all  along  entitled  to  demand 
the  teinds.  It  thus  appears,  that  unless  the  railway  company  can  shew  that  the  teinds 
were  heritably  conveyed  to  them,  the  construction  of  the  clause  of  relief,  as  including 
the  existing  stipend,  is  liable  to  the  objection  that  it  leaves  them  subject  not  only  to 
the  [143]  burden  of  future  augmentations,  but  also  to  the  demand  of  the  titular  for 
the  whole  surplus  teinds,  which  is  inconsistent  with  the  principle  on  which  they  main- 
tain  that  the  price  was  fixed,  and  the  clause  of  relief  framed." 
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subject  which  was  not  conveyed.  It  is  impossible  to  make  anything  of  this  clause 
for  the  present  purpose,  unless  it  could  be  made  out  that  there  is  a  conveyance  of  teinds, 
and  that  is  not  maintained. 

He  other  Judges  concurred. 

The  Court  pronounced  this  interlocutor  : — **  Adhere  to  the  interlocutor  reclaimed 
against :  Find  additional  expenses  due  to  the  Earl  of  Eosslyn :  Allow  an  account," 
&c.:  "  And  remit  to  the  Lord  Ordinary  to  pronounce  decree  for  the  amount  as  taxed, 
and  qtuxtd  vltra  to  proceed  with  the  case." 

DuNDAS  &  Wn^oN,  C.S.— Stodart  Macdonald,  S.S.C.— Agents. 


No.  41.  IV.  Macpherson,  U3.    8  Dec.  1865.    2d  Div.— Lord  Barcaple,  R 

Thb  Eeveeend  George  H.  Forbes,  Pursuer.— Lord-Adr.  MoTvcreiff— 

Gordon-- Hope. 
Thb Eight  Eeverend  Bobert  Eden,  D.D.,  and  Others,  Defenders.— 

Sd.-Gen.  Young —Shand.  j 

ChuTdi— Reparation — Title  to  sue — Reduction. — A  clergyman  of  the  Scotch  Episcopal 
Church  brought  an  action  against  the  members  of  a  General  Synod  of  that  Church, 
concluding — (1)  for  reduction  of  certain  canons  enacted  by  the  synod,  which  altered 
the  canons  in  force  when  the  pursuer  was  ordained ;  (2)  for  declarator  that  it  was 
fdtra  vires  of  the  synod  to  enact  these,  and  that  he  was  entitled  to  celebrate  divine 
sernce  according  to  the  former  canons  ;  and  (3)  for  damages  for  injury  done  to  him 
through  his  bishop  refusing  to  license  a  curate  engaged  by  the  pursuer  who  would 
not  subscribe  the  new  canons.  Averments  which  held  not  relevant  or  sufficient 
in  law  to  support  the  conclusions  of  the  Ubel. 

Chserrtd,  per  Lord  Justice-Clerk,  (1)  That  if  a  society,  whether  for  secular  or  religious 
purposes,  is  bound  together  by  articles  of  constitution,  the  general  rule  of  law  is, 
that  the  majority  may  be  restrained,  on  the  application  of  the  minority,  from  carry- 
mg  into  effect  any  fimdamental  alteration  of  such  articles.  (2)  That  there  may  be 
cases  of  breach  of  contract  where  the  party  complaining  has  no  such  interest  to 
enforce  the  contract  as  can  be  recognised  by  a  Court  of  law.  (3)  That  there  may  be 
a  distinction,  arising  from  difference  of  interest,  between  the  title  of  a  lay  and  of  a 
clerical  member  of  a  dissenting  communion,  to  complain  of  a  violation  of  the  fundflr 
mental  articles  of  the  association. 

Otsffpcrf,  per  Lord  Cowan,  that  to  entitle  a  party  to  call  upon  the  Court  to  adjudicate 
upon  the  act*  of  a  vohintary  church  court  in  matters  ecclesiastical,  he  must  set 
forth  some  civil  wrong,  justifying  a  demand  for  redress,  or  patrimonial  injury, 
entitling  him  to  claim  (mmages. 

[jA/Q  The  present  action  was  raised  in  1864  by  the  Reverend  George  Hay  Forbes, 
minister  of  the  Scotch  Episcopal  congregation  at  Burntisland.  ITie  summons  was 
fccted  against  *  the  Right  Reverend  Robert  Eden,  one  of  the  bishops,  and  primus, 
of  the  religious  denomination  known  as  the  Episcopal  Church  in  Scotland,"  and  Others, 
Wiops,  deans,  and  other  clergymen,  **  all  as  members  of  a  General  Synod  of  the  said 
Orarch,  holden  at  Edinburgh  on  the  8th  day  of  July  1862,  and  continued  by  successive 
djoumments  and  prorogations  until  the  13th  day  of  February  1863,  and  as  individuals." 

The  summons  concluded — (1)  For  reduction  of  a  code  of  canons  adopted  at  said 
sjTwd,  in  so  far  "  as  it  contains  the  enactments  comprised  in  article  20,  section  4 ; 
«tide  28,  section  20 ;  article  29  ;  article  30,  sections  2  and  4 ;  and  article  38,  section 
3  thereof." 

(2)  For  declarator  "  that  it  was  and  is  ultra  vires  of  the  defenders,  or  of  any  General 
Sjnods  of  the  said  Church,  to  alter,  amend,  or  abrogate  any  of  the  canons  contained 
intiie  code  which  was  '  revised,  amended,  and  enacted  by  an  ecclesiastical  synod  holden 
for  that  purpose  at  Edinburgh  on  the  29th  day  of  August,  and  continued  by  adjourn- 
ment till  the  6th  of  September,  inclusive,  in  the  year  of  our  Lord  1838,'  or  tomake  new 
canons  for  the  said  Church,  except  in  so  far  as  such  alterations,  amendments,  abroga- 
tions, and  new  canons  may  be  in  conformity  with  the  constitution  which  was  recognised 
and  the  practice  which  was  acknowledged  in  the  said  Church  at  the  time  of  the  pursuer's 
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ordination  as  a  minister  thereof,  and  set  forth  in  the  code  of  canons  of  1838,  which  was 
then  subscribed  by  him*" 

(3)  For  declarator  "  that  the  pursuer  is  entitled  to  celebrate  divine  worship,  and 
all  the  other  services,  and  to  administer  the  sacraments  and  all  other  rites  of  the  said 
church,  in  conformity  with  the  said  canons  enacted  in  the  year  1838,  and  is  entitled 
to  the  free  exercise  and  enjoyment  of  all  the  privileges  conferred  on  him  under  said 
canons,  or  under  the  deed  of  institution  in  his  favour  after  mentioned." 

(4)  That  the  defenders  "  should  be  decerned  and  ordained,  conjunctly  and  severally, 
or  severally  and  respectively,  as  may  be  determined  in  the  course  of  the  process,  to  make 
payment  to  the  pursuer  of  the  sum  of  £120,  being  the  amount  paid  by  him,  or  for  which 
he  is  liable  in  payment,  to  the  Rev.  John  Wilkinson,  B.A.,  for  his  services  as  curate 
to  the  said  pursuer,  in  terms  of  an  agreement  between  them  to  that  effect,  of  which 
services  the  pursuer  was  deprived  through  the  wrongous  refusal  of  a  licence  to  the  said 
Rev.  John  Wilkinson,  as  hereinafter  set  forth ;  and  also  of  the  simi  of  £200,  in  name 
of  compensation,  damages,  and  solatium.,  for  the  loss  and  injury  which  he  has  sustained 
patrimonially,  and  in  his  health  and  feelings,  by  and  through  the  wrongous  refusal 
of  license  hereinafter  set  forth." 

The  articles  sought  to  be  reduced  were, — Article  20,  section  4. — ^"  Provided  always 
that  under  special  circumstances  a  bishop  shall  not  be  precluded  from  opening  a  mission 
in  any  part  of  his  diocese,  when  to  him  it  shall  seem  desirable."    Article  28,  section 
20. — "  The  General  Synod  shall  have  power  to  alter,  amend,  and  abrogate  the  canons 
in  force,  and  to  enact  new  canons,  provided  that  such  alterations,  amendments,  abroga- 
tions, and  new  canons  be  in  conformity  with  the  recognised  constitution  of  this  Church  ; 
and  such  enactments  shall  oblige  as  well  the  minority  in  the  said  synod,  as  all  members  of 
Church."    Article  29. — "Whereas  in  the  preface  to  the  first  reformed  Prayer-book 
of  the  Church  of  England  (1549),  it  was  provided,  in  order  to  remove  the  inconveniences 
arising  from  *  diversity '  in  the  celebration  of  divine  worship,  that  henceforth  all  the 
whole  realm  shall  have  but  one  use ;  and  whereas  in  consequence  of  the  communion 
and  intercourse  that  exist  between  the  United  Church  of  England  and  Ireland,  and 
the  Episcopal  Church  in  Scotland,  it  is  expedient  to  have  as  little  diversity  as  may  be 
between  the  practice  of  this  Church  and  that  of  the  sister  churches  of  the  United  King- 
dom in  the  use  of  divine  offices ;  and  whereas  the  English  Book  of  Common  [145]  Prayer 
Is,  and  has  been  for  manv  years  past,  in  general  use  amongst  us,  not  only  for  the  per- 
formance of  morning  and  evening  service,  but  for  the  administration  of  the  sacraments 
and  other  rites  and  ceremonies  of  the  churches ;  it  is  hereby  enacted,  that  the  said 
Book  of  Common  Prayer,  as  now  authorised  according  to  the  service-book,  is,  and  shall 
be  held  to  be,  the  service-book  of  this  Church  for  all  the  purposes  to  which  it  is  applicable  ; 
and  that  no  clergymen  shall  be  at  liberty  to  depart  from  it  in  public  prayer  and  ad- 
ministration of  the  sacraments,  or  in  the  performances  of  other  divine  offices,  except 
so  far  as  the  circumstances  of  this  Church  require,  and  as  specified  in  the  canons  of 
this  Church."    Article  30,  sections  2  and  4. — (2)  **  The  Office  of  the  Book  of  Common 
Prayer  shall  be  used  in  all  new  congregations,  unless  the  majority  of  the  applicants 
mentioned  in  canon  xx.,  sect.  1,  shall  declare  to  the  bishop  at  the  time  of  sending  their 
resolutions  to  him,  that  they  desire  the  use  of  the  Scotch  Office  in  the^iew  congregation, 
in  which  case  the  bishop  shall  sanction  such  use.    The  use  of  the  said  office  shall  be 
continued  in  such  congregation,  unless  the  clergyman  and  a  majority  of  the  com- 
municants shall  concur  in  disusing  it."    (4)  "  At  all  consecrations,  ordinations,  and 
synods,  the  Communion  Office  of  the  Book  of  Common  Prayer  shall  be  used."    Article 
38,  section  3. — "  At  the  burial  of  the  dead  the  rubrical  directions  of  the  Book  of  Common 
Prayer  shall  be  complied  with  so  far  as  the  circumstances  of  the  Church  will  permit.** 

The  substantial  parts  of  the  pursuer's  averments  were  to  the  following  effect : — 
The  pursuer  was  ordained  a  clergyman  of  the  Episcopal  Church  in  Scotland.  (Cx)nd.  2  ) 
**  Prior  to  his  ordination  he,  in  accordance  with  the  laws  and  practice  of  the  said 
Church,  was  called  unon  to  subscribe,  and  did  subscribe— (1)  *  The  book  of  articles  of 
religion  agreed  upon  Dy  the  archbishops  and  bishops  of  both  provinces  of  the  realm  of 
England  and  the  whole  clergy  thereof,  in  the  convocation  holden  at  London  in  the  year 
of  our  Lord  1562  ; '  and  (2)  *  The  canons  of  the  Episcopal  Church  in  Scotland,  drawn 
up  and  enacted  by  the  bishops  and  clergy  of  that  Church,  in  a  synod  holden  for  that 
purpose  at  Edinburgh  in  the  year  of  our  I/)rd  1838.*  The  ordination  and  subscription 
above  set  forth  constituted  the  agreement  or  contract  which  regulated  the  rights  and 
privileges  of  the  pursuer  as  a  clergyman  of  the  said  church." 

In  1849  the  pursuer  was^^instituted  to  the  pastoral  charge  of  the  Episcopal  con- 
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gregatioD  in  Burntisland,  which  charge  he  held  at  the  date  of  the  action.    Under  the 
deed  of  institution  he  held  his  position  for  life,  and  could  only  be  removed  for  an  offence 
against  the  canons  of  the  Scotch  Episcopal  Church.    He  had,  at  his  own  expense, 
built  a  dergyman*8  house,  school,  ana  chapel,  on  ground  purchased  by  himself.    From 
his  office  as  minister  at  Burntisland  he  derived  an  income  of  about  £40  per  annum. 
He  was  a  member  of  the  Scotch  Episcopal  Church  Society,  which  is  confined  to  the 
clergy  of  the  Scotch  Episcopal  Church,  and  gives  to  the  widows  of  members  of  it  annuities 
of  i30,  and  to  their  children  the  sum  of  £300.     "  If  the  pursuer  were  deprived  of  his 
status  of  a  clergyman  of  the  Episcopal  Church  in  Scotland,  the  foresaid  provision  for 
his  wife,  in  the  event  of  her  surviving  him,  would  be  lost ;  and  as  he  is  in  feeble  health, 
he  could  only  make  a  similar  provision  by  ordinary  insurance  at  ^eat  annual  expense." 
(Cond.  6)  "  By  the  33d  article  of  the  canons  of  1838,  subscribed  by  the  pursuer 
u  aforesaid,  it  is  enacted  that  a  '  General  Synod  of  the  Church,  duly  and  regularly 
summoned,  has  the  undoubted  power  to  alter,  amend,  and  abrogate  the  canons  in 
loTce,  and  to  make  new  canons ;  and  the  said  alterations,  amendments,  abrogations, 
and  new  canons,  being  in  conformity  with  the  recognised  consitution  and  acknowledged 
practice  of  this  Church,  shall  not  only  oblige  the  minority  in  the  said  synod,  but  all 
the  absent  members  of  the  Church.*  "    (Cond.  7)  "  Various  attempts  have  recently 
heen  made  to  introduce  changes  in  the  hitherto  recognised  doctrines,  constitution, 
and  [146]  practice  of  the  Episcopal  Church  in  Scotland.    Many  of  the  alterations 
proposed  are  at  variance  with  the  doctrines  and  *  recognised  constitution  and  acknow- 
ledged practice  '  required  to  be  held  and  observed  by  the  clergymen  of  the  said  Church 
at  the  time  when  the  pursuer  was  ordained  and  instituted  to  his  present  charge,  and 
on  the  faith  of  which  he  sought  and  obtained  admission  into  the  ministry  of  the  said 
Church.    In  particular,  at  the  meetings  of  the  General  Synod  of  the  said  Church, 
which  commenced  at  Edinburgh  on  the  8th  day  of  July  1862,  it  was  resolved  to  adopt 
and  iflBue  a  new  code  of  canons.  .  .  .  The  defenders  were  the  members  of  the  said 
General  Synod,  and  the  said  new  code  of  canons  was  adopted,  enacted,  and  sanctioned 
by  them.    Before  the  new  canons  were  finally  adapted,  the  pursuer's  agents,  on  5th 
Febraary  1863,  wrote  to  Mr.  H.  J.  Rollo,  W.S.,  as  clerk  to  the  Upper  Chamber  of  the 
General  Synod,  stating  that  they  were  instructed  by  the  pursuer    to  take  all  necessary 
rteps  to  protect  his  interests,  which  are  affected  by  three  special  alterations  which  have 
been  proposed  in  the  canons  of  the  Scotch  Episcopal  Church.    These  are,  (1)  The 
eroposed  enlargement  of  the  powers  of  General  Synods  by  the  omission  of  the  words 
'acknowledged  practice,"  by  which,  inter  alia,  they  have  hitherto  been  limited.     (2) 
Tbe  adoption  of  the  whole  of  the  English  Prayer-book  as  a  doctrinal  formulary  of  the 
Se)tch  Episcopal  Church,  whereas  hitherto  the  clergy  of  that  body  have  only  been 
obliged  to  approve  certain  parts  of  it.    (3)  The  displacement  of  the  Scotch  Communion 
Office  from  the  position  which  it  has  hitherto  occupied,  by  the  English  Prayer-book 
bong  made  the  exclusive  authorised  service-book  of  the  Episcopal  Church  in  Scotland.' " 
(Cond  8)  "  The  2l8t  article  of  the  code  of  canons  of  1838  enacts  as  follows,— 
'Whereas  it  Lb  acknowledged  by  the  20th  and  34th  of  the  Thirty-nine  Articles,  that 
"not  only  the  Church  in  general,  but  every  particular  or  national  Church,  hath 
ftothority  to  ordain,  change,  and  abolish  ceremonies  or  rights  of  the  Church,  ordained 
Jft^hy  man's  authority,  so  that  all  things  be  done  to  edHying,"  the  Episcopal  Church 
mSeodand,  availing  herself  of  this  inherent  right,  hath  long  adopted  and  very  generally 
oaed  a  form  for  the  celebration  of  the  holy  communion,  known  by  the  name  of  the 
&oteh  Communion  Office,  which  form  hath  been  justly  considered,  and  is  hereby 
^ladered,  as  the  authorised  service  of  the  Episcopal  Church  in  the  administration 
« that  sacrament.    And  as,  in  order  to  promote  an  union  among  all  those  who  profess 
to  be  of  the  Episcopal  persuasion  in  Scotland,  permission  was  formerly  granted  by  the 
Wiope  to  retain  the  use  of  the  English  Office  in  all  congregations  where  the  said  office 
kad  been  previously  in  use,  the  same  permission  is  now  ratified  and  confirmed     And 
i^  is  ako  enacted,  that  in  the  use  of  either  the  Scotch  or  English  Office,  no  amalgama- 
^  alteration,  or  interpolation  whatever  shall  take  place,  nor  shall  any  substitution 
of  the  one  for  the  other  be  admitted,  unless  it  be  approved  by  the  bishop.    From  respect, 
kowerer,  for  the  authority  which  originallv  sanctioned  the  Scotch  liturgy,  and  for 
other  sufficient  reasons,  it  is  hereby  enacted  that  the  Scotch  Communion  Office  con- 
tmoe  to  be  held  of  primary  authority  in  this  Chiurch,  and  that  it  shall  be  used  not 
only  in  all  consecrations  of  bishops,  but  also  at  the  opening  of  all  general  synods.' " 
^J«»L  10)  *"  The  said  *  Scotch  Conununion  Office  *  was  compiled  for  the  use  of  the 
^wcopal  Church  in  Scotland  in  or  about  the  year  1637.    Since  that  time  the  '  Scotch 
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Communion  Office '  has  been  frequently  published  separately,  as  well  as  in  editions 
of  the  Scotch  Prayer-book,  and  other  publications  of  the  said  c^ce.    In  the  separate 
form  fifty-four  or  more  different  editions  of  this  office  have  been  published,  in  all  of 
which  it  is  styled,  *  The  Communion  Office  '  of  said  Church ;  and  no  other  document 
except  itself  has  ever  borne  this  title,  down  to  the  passing  of  the  canons  now  complained 
of."    (Cond.  11)  "  About  the  close  of  the  eighteenth  century  several  congregations  of 
[147]  adherents  of  the  Church  of  England  were  established  in  Scotland  ;  and  a  move- 
ment Was  made  to  effect  a  union  between  them  and  the  Episcopal  Church  in  Scotland. 
After  sundry  negotiations,  the  union  of  the  two  parties  was  effected,  and  certain 
articles  of  imion  were  drawn  up  by  the  Scotch  bishops,  which  were  signed  by  the 
English  clergy,  who  were  admitted  to  the  Scotch  Episcopal  Church  at  the  said  union." 
(Oond.  12) "  Throughout  all  the  foresaid  negotiations,  the  *  Scotch  Communion  Office ' 
was  uniformly  recognised  as  the  exclusive  communion  ritual  of  the  Church,  nor  was 
any  change  in  this  respect  proposed,  except  that  permission  was  sought  and  obtained 
by  the  English  clergy  to  retain  in  their  own  congregations  the  use  of  the  service  of 
the  Church  of  England.    Number  three  of  the  articles  of  union  contains  the  following 
provision  : — '  Everv  such  clergyman  shall  be  at  liberty  to  use  in  his  own  congregation 
the  liturgy  of  the  Church  of  England,  as  well  in  the  administration  of  the  Lord's  Supper 
as  in  all  the  other  offices  of  the  Church.* "    (Cond.  13)  **  The  union  of  the  two  boaies 
having  been  in  a  great  measure  effected,  a  General  Synod  was  held  in  the  year  1811. 
to  adopt  a  code  of  canons  for  the  government  of  the  Episcopal  Church  in  Scotland  in 
its  altered  condition.    The  said  synod  fully  recognised  the  '  Scotch  Communion  Office ' 
as  the  authoritative  office  of  the  Church,  and  enacted  a  canon  substantially  the  same 
as  that  quoted  in  article  8  (21  of  the  code  of  1838),  which  canon  was  re-enacted 
by  the  successive  General  Synods  of  1827,  1828,  and  1838."    (Cond.  U)  "Prior  to 
and  after  the  union  above  mentioned  the  said '  Scotch  Communion  Office '  was  regarded, 
both  by  the  original  adherents  of  the  Episcopal  Church  in  Scotland  and  by  those  who 
joined  it,  as  teaching  a  definite  line  of  doctrine  upon  certain  points,  and  as  being  with 
respect  to  these  the  standard  of  doctrine  of  the  said  Church.    Accordingly,  to  prevent 
the  junction  with  the  English  congregations  from  operating  against  the  authority 
of  that  service,  the  bishops  were  required  before  ordination  to  sign  the  following  declara- 
tion : — *  When  promoted  to  the  episcopate  I  will  co-operate  with  my  colleagues  in 
supporting  a  steady  adherence  to  the  truths  and  doctrines  by  which  our  Church  has 
been  so  happily  distinguished,  and  particularly  to  the  doctrine  of  the  holy  eucharist. 
as  laid  down  in  our  excellent  Communion  Office.*    After  the  canons  were  enacted, 
as  above  mentioned,  at  the  synod  of  1811,  this  declaration  was  no  longer  required 
from  bishops,  as  the  position  and  primary  authority  of  the  *  Scotch  Commimion  Office ' 
were  thought  to  be  fully  and  permanently  secured."    (Cond.  15)  "  When  the  pursuer 
was  admitted  into  holy  orders  in  the  said  Church,  and  was  instituted  to  his  present 
charge,  he  understood  that  the  said  *  Scotch  Communion  Office '  was,  and  must 
continue  to  be,  the  primary  authority  in  the  said  Church  in  the  holy  communion, 
and  as  setting  forth  the  doctrine  of   the  said  Church  upon  the  natiure  of    that 
ordinance.    By  the  new  code  of  canons  the  terms  of  communion  of  the  Episcopal 
Church  in  Scotland  are  substantially  altered ;  and  if  it  is  to  be  upheld  and  enforced 
as  the  code  of  the  said  Church,  the  pursuer  (as  well  as  others  who  agree  with  him)  Trill 
be  liable  to  suspension  from  or  deprivation  of  his  pastoral  charge,  or  to  degradation, 
and  will  thus  incur  forfeiture  of  the  civil  rights  now  possessed  by  him  as  minister  of 
the  said  congregation  at  Burntisland,  and  as  a  clergyman  of  the  said  Episcopal  Church 
in  Scotland." 

With  reference  to  the  29th  article  of  the  canons  of  1863  the  pursuer  averred  : — 
(Cond.  18) "  Several  of  the  services  in  the  said  Book  of  Common  Prayer  contain  paesaget 
or  expressions  which  are  opposed  to  the  pursuer's  conscientious  belief,  and  which  he 
is  under  the  necessity  of  refusing  to  read  in  the  discharge  of  his  duty,  which  he  ^irill  b< 
obliged  to  do  if  the  new  canons  be  enforced."  He  then  specified  certain  passa^ei 
in  the  orders  for  the  burial  of  the  dead,  the  ministration  of  baptism,  and  the  visit&l^ioi 
of  the  sick,  to  which  he  objected. 

[148]  (Cond.  20)  "  The  deed  of  institution  in  favour  of  the  pursuer  contains,  rvtte 
alia,  the  following  prohibition  : — '  And  we  do  hereby  strictly  prohibit  and  discharg 
every  other  clergyman  from  performing  any  sacred  office  in  his  said  chapel  or  pl^ce  c 
worship,  or  from  interfering,  directly  or  indirectly,  in  the  pastoral  care  of  said  n^y 
formed  congregation  without  the  consent  and  approbation  of  the  said  Reverend  Greors 
Forbes.'    By  the  39th  article  of  the  canons  of  1838,  it  is  enacted, — *  Should  any  n\rxribe 
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of  Episcopalians,  living  in  any  town  or  village  of  Scotland  where  there  is  an  Episcopal 
chapel  already  in  existence,  entertain  a  desire  to  be  formed  into  a  congregation  in 
communion  with  this  Church,  it  is  hereby  decreed  that  the  following  mode  of  pro- 
cedure be  adopted : — 1st,  A  meeting  of  the  bona  fide  Episcopalians,  or  of  persons  desirous 
of  becoming  such,  who  wish  to  form  such  congregation,  shall  be  held,  agreeably  to  a 
public  advertisement,  at  which  meeting,  when  duly  constituted,  a  resolution  expressive 
of  their  intentions,  together  with  the  reasons  that  render  it  necessary  that  such  new 
congregation  should  be  formed,  shall  be  formally  drawn  up  and  signed  by  aU  the 
appucants,  to  be  transmitted  to  the  bishop  of  the  diocese  within  which  the  town  or 
^Tillage  is  situated ;  2dly,  The  bishop,  upon  receiving  such  notification,  shall,  after  con- 
sulting the  presbyters  of  his  diocese,  communicate  to  the  appUcanta  his  determination. 
Should  he  follow  the  advice  given  him  by  a  majority  of  his  presbyters,  his  determina- 
tion shall  be  final ;  but  if  he  shall  decide  against  the  majority,  the  appUcants,  or  any 
party  or  parties  who  may  consider  themselves  aggrieved  by  the  decision,  may  appeal  to 
the  college  of  bishops,  and  shall  have  the  right  to  appear  before  them  by  a  delegate 
to  state  the  grounck  of  their  appeal.'  The  power  given  to  the  bishop,  by  the  20th 
article,  section  4,  of  the  new  code  of  canons,  of  opening  a  mission  in  any  part  of  his 
diocese,  is  contrary  to  tl^e  rules  of  the  said  Church  as  prevailing  at  the  date  of  the 
pursuer  8  institution,  and  subversive  of  the  privileges  conSferred  by  the  deed  of  institu- 
tion in  his  favour." 

With  reference  to  article  28,  section  30,  he  averred  (Cond.  21) "  By  the  new  code 
of  canons  the  General  Synod  is  no  longer  held  bound,  in  altering  canons,  or  enacting 
new  ones,  to  conform  to  the  *  acknowledged  practice  '  of  the  said  Church." 

*  The  pursuer,  being  in  ill  health,  recently  made  an  engagement  with  the  Rev. 
John  WilxiDson  to  act  as  his  curate,  but  the  defender,  the  Bight  Bev.  Charles  Words- 
worth, under  whose  ecclesiastical  superintendence  the  complainer's  charge  is  placed, 
m  the  special  ground  of  the  enactment  of  the  new  code  of  canons,  refused  to  license 
the  said,  or  any  curate,  unless  the  said  curate  should  subscribe  and  conform  to  the  new 
code  of  canons.  By  section  2  of  the  18th  article  of  said  new  canons,  it  is  enacted,  that 
*  no  person  shall  be  permitted  to  officiate  in  sacred  thines,  permanently  or  occasicmallv, 
in  any  congregation  of  this  Church,  except  he  shall  have  been  episcopally  and  canonically 
ordainai,  and  shall  also  conform  to  the  doctrine  and  discipline  of  this  Church  ' ;  and 
bj  section  4  it  is  enacted,  that  '  no  clergyman  shall  officiate  in  any  congregation  in 
this  Church  for  more  than  one  month  without  a  written  license  under  the  hand  of  the 
hiahop  of  the  diocese.' "  (Cond.  24)  "  The  piH*8uer,  considering  that  the  said  Bight 
Bev.  Charles  Wordsworth  had  been  premature  in  requiring  the  signature  to  a 
code  of  canons  which  had  not  been  duly  promulgated  .  .  .  appealed  against 
hii  decision  to  the  Episcopal  Synod  (a  different  body  from  the  General  Synod).  The 
appeal  was  heard  at  Pertn  on  14th  July  1863,  when  the  synod  dismissed  the  same, 
vithout  allowing  the  pursuer  to  be  fully  heard  in  support  thereof,  and  without  giving 
any  reasons  for  their  decision."  (Cond.  25)  **  By  the  refusal  of  the  bishop  and  the 
%noopal  Synod  to  allow  him  a  curate,  except  upon  conditions  which  he  cannot  and 
is  not  bound  to  submit  to,  the  pursuer  has  had  devolved  upon  him  work  which,  in  his 
present  state  of  health,  he  is  unfitted  to  perform  without  detriment  to  his  health, 
1149]  and  without  great  mental  anxiety,  and  he  has  suffered  greatly  thereby  in  his 
health  and  feelings,  and  has  been  prevented  from  attending  fully  to  the  interests  of 
his  congregation  and  charge,  from  which  part  of  his  income  is  drawn,  to  his  loss,  injury, 
and  damage.  Further,  he  has,  by  the  terms  of  his  enpgement,  been  obUged  to  pay, 
<ir  u  under  obligation  to  pay,  to  the  said  Bev.  John  Wilkmson,  £120,  as  remuneration 
ki  services  of  which  he  has  been  deprived  by  the  said  refusal  of  Ucense.* 

(Cond.  28)  "  By  article  44,  section  2,  of  said  new  canons,  it  is,  inter  alia,  enacted, 
that  *  an  accusation  inferring  .  .  .  any  offence  against  these  canons  may  be  made  by 
an  J  male  communicant,  twenty-one  years  of  age  and  upwards.'  By  section  1  of  the 
4^h  article  of  the  new  code,  it  is  enacted,  that  '  the  sentences  competent  to  be  pro- 
noonced  by  a  bishop  or  the  Episcopal  Synod  for  offences  imder  these  canons  are — 
>1)  admonition;  (2)  suspension ;  (3)  deprivation  of  a  pastoral  charge ;  (4)  degradation.' 
The  pursuer  is  thus  liable  to  be  informed  asainst  for  non-Ksonformance  to  the  new 
canons,  and  thereafter  to  be  subjected  to  trid  and  sentence,  and  thereby  affected  in 
his  chril  rights  as  above  explained.** 

He  pkaded ; — (1)  The  new  code  of  canons,  in  so  far  as  regards  article  20,  section 
4,  &e.,  having  been  enacted  in  gross  violation  of  the  contract  or  constitution  of  the 
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said  Episcopal  Church  in  Scotland,  and  being  ultra  vires  of  the  defenders,  the  pursuer 
is  entitled  to  have  them  reduced,  or  at  least  to  have  them  reduced  in  so  far  as  tney  are 
or  can  be  founded  on  as  a  bar  to  his  obtaining  reparation  and  damages  as  concluded 
for.  (2)  By  virtue  of  the  contract  entered  into  by  the  said  Episcopal  Church  in 
Scotland  with  the  pursuer,  when  he  subscribed  the  said  canons  enacted  in  1838,  and 
was  ordained  as  a  minister  of  said  Church,  and  by  virtue  of  the  said  deed  of  institution 
in  his  favour,  he  is  entitled  to  decree  in  terms  of  the  declaratory  conclusions  of  the 
summons. 

The  defenders  admitted  that  "  at  and  long  previous  to  the  date  of  the  canons  of 
1838,  the  office  called  the  Scotch  Communion  Office  existed,  and  had  been  printed 
and  published,  and  that  there  is  no  question  about  the  identity  of  the  office  referred 
to  in  said  canons,  and  in  the  canons  of  1863,  as  the  Scotch  Communion  Office."  They 
averred ; — (5)  In  so  adopting,  enacting,  and  sanctioning  the  canons  of  1863,  the  said 
(Jeneral  Sjoiod,  and  the  defenders  as  members  thereof,  acted  within  their  proper 
province,  and  did  not  exceed  their  powers.  The  canons,  including  those  now  complained 
of,  were  each  and  all  of  them  such  as  they  were  lawfully  entitled  to  adopt,  enact,  and 
sanction,  and  they  did  not  thereby  do  the  pursuer  any  wrong,  and,  in  particular, 
they  did  not  thereby  do  him  any  civil  wrong.  (11)  The  defenders  desire  to  explain, 
that  while  having  regard  to  the  subjects  and  terms  of  the  canons  which  are  complained 
of,  they  respectfully  maintain  that  the  canons  are  not  Uable  to  be  reduced  by  this 
Court.  They  do  not  seek  to  defend  themselves  from  any  legal  liability  which  they 
may  have  incurred  to  the  pursuer  as  members  of  the  synod  by  which  those  canons 
were  adopted,  enacted,  and  sanctioned,  by  pleading  that  the  same  have  not  been 
reduced,  and  that  they  undertake  not  to  state  any  such  defence. 

The  defenders  pleaded  generally,  that  the  pursuer's  statements  were  not  sufficient 
in  law  to  support  the  conclusions  of  the  action  ;  and  also  stated  the  following  pleas  : — 
(2)  Reduction  of  the  canons  called  for  and  complained  of  is  unnecessary  to  entitle  the 
pursuer  to  maintain  any  remedy  or  legal  liabihty  competent  to  him  against  the 
defenders,  as  members  of  the  General  Synod  by  which  the  canons  complained  of  were 
enacted,  and  the  action  ought  therefore  to  be  dismissed,  or  the  defenders  assoilzied 
in  so  far  as  regards  the  reductive  conclusions.  (6)  As  members  of  the  General  Synod 
by  which  the  canons  complained  of  were  adopted,  enacted,  and  sanctioned,  [150]  the 
defenders  incurred  no  legal  liability  to  the  pursuer,  and  they  are  entitled  to  be  assoilzied. 

The  Lord  Ordinary  pronoimced  this  interlocutor : — "  Finds  that  the  grounds  of 
reduction  libelled,  and  the  pursuer's  averments  on  record,  are  not  relevant  or  sufficient 
in  law  to  support  the  conclusions  of  the  action  ;  therefore  assoilzies  the  defenders  from 
the  whole  conclusions  of  the  libel,  and  decerns  :  Finds  the  pursuer  liable  in  expenses  ; 
allows,"  &c.* 

*  "  Note. — This  case  differs  materially  from  others  of  a  somewhat  similar  kind 
that  have  been  before  the  Court.    The  action  is  brought  by  the  pursuer  as  an  ordained 
clergyman  of  *  the  religious  denomination  known  as  the  Episcopal  Church  in  Scotland,' 
and  minister  of  the  Scotch  Episcopal  congregation,  Burntisland.    It  is  directed  against 
the  bishops  and  a  large  body  of  tne  clergy  of  that  Church,  as  members  of  a  General 
Synod  of  the  Church  held  in  1862  and  1863,  and  as  individuals.    The  leading  con- 
clusion of  the  action  is  for  reduction  of  certain  portions  of  a  code  of  canons  of  the 
Episcopal  Church  in  Scotland,  enacted  in  1863  by  the  General  Synod  before  mentioned. 
There  are  also  conclusions  for  declarator — first,  that  it  was  ultra  vires  of  the  General 
Synod  to  alter,  amend,  or  abrogate  any  of  the  canons  contained  in  a  previous  code 
enacted  in  1838,  or  to  make  new  canons,  except  in  conformity  with  the  constitution 
which  was  recognised,  and  the  practice  which  was  acknowledged,  at  the  time  of  the 
pursuer's  ordination,  and  set  forth  in  the  code  of  canons  of  1838,  which  was  then 
subscribed  by  him ;  and,  secondly,  *  that  the  pursuer  is  entitled  to  celebrate  divine 
worship,  and  all  the  other  services,  and  to  administer  the  sacraments  and  all  other 
rites  of  the  said  Church,'  in  conformity  with  the  canons  of  1838,  and  is  entitled  to  the 
free  exercise  and  enjoyment  of  all  the  privileges  conferred  on  him  imder  these  canons, 
or  under  the  deed  of  institution  in  his  favour.    The  summons  finally  contains  pecuniary 
conclusions  against  the  defenders,  conjunctly  and  severally,  or  severally  and  respec- 
tively.   There  is  first  the  sum  of  £1 20  concluded  for,  as  the  amount  paid  by  the  pursuer 
to  the  Rev.  Mr.  Wilkinson  for  his  services  as  curate,  of  which  the  pursuer  was  deprived 
through  the  wrongous  refusal  of  a  license  to  Mr.  Wilkinson.    There  is  finally  the  sum 
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[151]  The  pursuer  reclaimed,  and  argued ;— There  were  three  questions  to  be  con- 
aidered, — Firsts  Did  the  alterations  made  by  the  new  canons  affect  the  [152]  doctrine 

of  £200  concluded  for  generally  as  damages  and  solatium  for  the  loss  and  injury  which 
the  pursuer  has  sustained  patrimonially,  and  in  his  health  and  feelings,  by  the  wrongous 
refusal  to  license  his  curate.  This  refusal  is  alleged,  and  indeed  admitted,  to  have 
been  caused  by  the  curate  declining  to  sign  the  canons.  It  thus  appears  that  the 
whole  matters  as  to  which  the  pursuer  seeks  a  remedy,  either  consist  in  or  arise  out 
d  the  enactment  of  the  canons  of  1863,  in  so  far  as  they  alter  the  canons  of  1838  in 
a  way  not  in  conformity  with  the  constitution  and  practice  of  the  Church.  Both  sets 
of  canons  are  referred  to  by  the  pursuer,  and  made  part  of  his  case. 

I*  The  peculiarity  of  the  case  is,  that  the  pursuer  does  not  merely  ask  redress  against 
an  invasion  of  his  rights,  which  he  alleges  to  have  taken  place  in  consequence  of  the 
enactment  of  these  canons,  and  imder  their  authority,  but  he  complains  of  the  canons, 
and  seeks  to  have  them  set  aside  by  the  Court,  as  being  in  themselves,  and  by  their 
meie  enactment,  a  wrong  done  to  him.  In  short,  he  maintains  that  he  acquired  such 
a  jus  qucBsitum  in  the  canons  of  1838,  which  were  in  existence  when  he  was  ordained, 
and  m  the  constitution  of  the  Church  as  fixed  by  them,  that  he  is  entitled,  as  a  matter 
of  civil  right,  to  prevent  them  being  altered  by  the  synod,  except  in  so  far  as  the  altera- 
tions may  be  consistent  with  the  recognised  constitution  and  acknowledged  practice 
of  the  Church.  It  may  be  that  the  reductive  and  declaratory  conclusions  are  also 
intended  to  prepare  the  way  for  the  conclusions  for  damages.  But,  as  the  Lord 
Ordinary  reads  tne  record,  and  as  he  understood  the  argument  for  the  pursuer,  the 
more  important  complaint  made  against  the  canons,  for  which  redress  is  sought  in 
this  action,  is,  that  they  are  in  themselves,  and  irrespective  of  anything  that  may  have 
foDowed  upon  them,  a  wrong  done  to  the  pursuer  of  such  a  kmd  that  he  is  entitled 
to  be  protected  against  it  by  a  court  of  law. 

'  It  may  be  more  convenient  to  consider,  in  the  first  place,  whether  the  pursuer 
has  stated  a  relevant  case  of  injury  inferring  damages  against  the  defenders  by  the 
wrongous  refusal  to  Ucense  his  curate.     It  appears  to  the  Lord  Ordinary  that,  on 

Sinciples  altogether  apart  from  the  ecclesiastical  origin  of  the  cause,  this  part  of 
51]  the  pursuer's  case  is  clearly  irrelevant.  The  license  was  refused  by  the  pursuer's 
bishop,  who  was  alone  entitled  to  confer  it.  The  pursuer  appealed  against  the  sentence 
of  the  bishop  to  the  Episcopal  Synod — an  entirely  different  body  from  the  General 
Sraod,  which  enacted  the  canons.  He  says  that  the  synod  dismissed  the  appeal  with- 
out allowing  him  to  be  fully  heard,  and  without  giving  their  reasons  (revised  cond. 
23  and  24).  He  has  not,  however,  sought  redress  against  the  judgment  of  the  synod, 
and  he  has  not  taken  any  proceedings  against  them.  Neither  does  he  proceed  against 
hi  bishop  as  liable  for  the  wrong  done  by  him  individually  in  refusing  the  hcense. 
If  he  had  taken  that  course,  the  question  might  have  arisen  whether  the  bishop  had 
a  good  defence  for  his  refusal  in  the  existing  canons  of  the  Church.  But  the  bishop 
B  not  dealt  with  in  this  matter  differently  from  the  other  defenders,  who  are  all  called 
as  liable  in  consequence  of  their  having  taken  part,  as  members  of  the  General  Synod, 
in  enacting  the  canons  of  1863.  This,  which  is  not  said  to  be  in  itself  a  wrong,  inferring 
lability  for  damages  to  the  pursuer,  cannot  make  them  liable  to  him  for  a  wrong  done 
bv  his  bishop,  of  which  they  had  no  cognisance.  If  direct  injury,  inferring  damages, 
shaD  result  from  the  wrongful  act  of  such  a  body,  tl^e  members  who  took  part  in  it 
may  be  liable  to  the  injured  party,  but  they  cannot  be  liable  for  a  wrong  done  at  another 
time  by  some  other  party  over  whom  they  have  no  control,  and  of  whose  wrongful 
act  they  have  no  knowledge,  merely  because  he  acted  in  conformity  with  the  wrongful 
prceeeding  previously  adopted  by  them.  If  that  proceeding  was  as  illegal  as  in  the 
present  case  the  pursuer  assumes  it  to  have  been,  the  bishop  was  bound  to  disregard 
it ;  or  if  he  acted  in  conformity  with  it,  he  made  himself  responsible  for  the  consequences. 
Neither  he  nor  the  pursuer  can  shift  that  liability  from  him  to  the  members  of  the 
General  Synod. 

*  This  part  of  the  case  appears  to  the  Lord  Ordinary  to  be  also  irrelevant,  in  respect 
that  the  pursuer  does  not  set  forth  that  the  bishop  was  under  any  obligation  to  license 
hk  curate.  This  cannot  be  assumed,  in  the  absence  of  any  statement  on  the  subject. 
It  is  no  doubt  said  that  the  bishop's  refusal  proceeded  on  the  grounds  that  the  canons 
of  1863,  art.  18,  sec.  2,  enact  that  no  person  shall  be  allowed  to  officiate  unless  he  shall 
conform  to  the  doctrine  and  discipline  of  the  Church,  and  that  the  curate,  entertaining 
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of  the  Ohurch  1  Second,  Had  the  synod  power  to  make  these  alterations  'i  Third, 
Had  these  alterations  aSected  the  pursuer  in  such  a  manner  as  to  entitle  him  to  the 
remedy  he  sought  1 

the  same  objection  as  the  pursuer  to  portions  of  the  new  canons,  refused  to  sign  them. 
But  if  the  bishop  was  not  under  an  absolute  obligation  to  ^ve  the  license  unless  he 
could  shew  good  cause  to  the  contrary,  it  does  not  appear  that  he  can  be  liable  in  damages 
merely  in  consequence  of  having  acted  on  this  special  ground.  But  while  the  Lord 
Ordinary  thinks  that  tliis  is  an  additional  element  of  irrelevancy,  his  judgment  on 
the  point  is  rested  on  the  ground  first  explained. 

"  If  the  case  is  irrelevant  as  regards  the  conclusions  for  damages,  the  existence  of 
these  conclusions  cannot  aid  the  r^evancy  of  the  case  stated  by  the  pursuer  for  redress 
s^ainst  the  new  canons  by  reduction  and  declarator,  which  must  therefore  be  con- 
sidered upon  its  own  merits. 

"  The  defenders  do  not  raise  any  question  either  as  to  the  jurisdiction  of  the  Court 
or  the  competency  of  the  action.  They  maintain  that,  upon  his  own  shewing,  the 
pursuer  has  not  a  good  case  in  law  for  any  of  the  remedies  which  he  seeks.  On  the 
other  hand,  the  pursuer  does  not  maintain  that  he  can  ask  the  Court  to  interfere  with, 
or  even  inquire  into,  the  canons  of  his  Church,  except  for  the  purpose  of  giving  him 
redress  in  a  matter  of  civil  right.  The  peculiarity  of  his  case,  apart  from  the  claim 
for  damages,  is  that  the  civil  right,  which  he  alleges  to  have  been  illegally  invaded,  is 
his  right  to  insist  that  the  canons  of  1838  shall  not  be  altered  except  in  conformity 
with  the  recognised  constitution  and  acknowledged  practice  of  the  Church ;  and  that 
the  wrong  which  he  seeks  to  have  redressed  is  the  adoption  and  continued  existence 
upon  the  statute-book  of  the  Church  of  the  canons  which  were  enacted  in  1863.  This 
is  a  case  verv  different,  as  it  appears  to  the  Lord  Ordinary^  from  any  of  the  same  class 
which  have  been  hitherto  insisted  in. 

"  The  objections  stated  by  the  pursuer  to  the  recent  canons  may  be  generally 
classed  under  the  following  heads : — (1)  The  displacement  of  the  Scotch  Commu- 
[152]-nion  OflSce  from  the  position  of  superior  authority  which  it  held  under  the  former 
canons,  and  the  provision  that  the  Communion  OflSce  of  the  Book  of  Common  Prayer 
shall  be  used  at  all  consecrations,  examinations,  and  synods ;  (2)  The  provision  that 
the  Book  of  Common  Prayer  shall  be  the  service-book  of  the  Church  for  all  the  pur- 
poses to  which  it  is  applicable ;  and  in  connection  with  this  the  provision  that  at  the 
burial  of  the  dead  the  rubrical  directions  of  the  Book  of  Common  Prayer  shall  be  com- 
plied with  so  far  as  the  circumstances  of  the  Church  will  permit ;  (3)  A  proviso  that 
in  special  circumstances  a  bishop  shall  not  be  precluded  from  opening  a  mission  in 
any  part  of  his  diocese  when  to  him  it  mav  seem  desirable ;  and  (4)  The  power  given 
to  a  General  Synod  to  alter,  amend,  and  abrogate  canons,  and  to  enact  new  canons  in 
conformity  with  the  *  recognised  constitution  '  of  the  Churcli,  in  place  of  its  '  recog- 
nised constitution  and  acknowledged  practice,'  as  required  by  the  corresponding  canons 
of  1838. 

"  Of  these  objections  the  two  first  were  chiefly  dwelt  upon  in  the  argument,  viz. 
those  which  relate  to  the  Scotch  Communion  Office  and  the  Book  of  Common  Prayer. 
Both  of  these  symbolical  books  were  previously  in  use  and  authoritatively  sanctioned 
by  the  Church,  so  that  its  presbyters  cannot  be  heard  in  that  character  to  maintain 
that  either  of  them  contains  doctrine  which  is  contrary  to  the  tenets  of  the  Church. 
Whatever  doctrinal  differences  may  exist  between  them  must  be  within  a  latitude 
which  the  Church  avowedly  allowed  itself  and  its  members  when  the  pursuer  ^was 
ordained.    The  pursuer,  however,  says  that  he  individually  has  conscientious  objec- 
tions to  doctrines  which  he  believes  to  be  contained  in  the  communion  service  and 
other  parts  of  the  Book  of  Common  Prayer,  especially  tlie  baptismal  and  burial  ser- 
vices.    And  tliough,  having  hitherto  used  the  Scotch  Communion  Office  in  his  own 
congregation,  its  use  there  is  preserved  to  him  by  the  new  canons,  he  complains  that 
it  is  now  contrary  to  the  former  canons  to  be  used  at  consecrations  and  synods,  which, 
by  the  law  of  the  Church,  he  is  required  to  attend. 

"  It  does  not  appear  to  the  Lord  Ordinary  that  by  the  slight  change  of  phraseology  in 
the  28th  canon,  any  substantial  alteration  is  made  upon  the  powers  of  General  Synodis  to 
enact  or  alter  canons.  It  is  not  at  all  clear  that  the  power  to  establish  missions  is  noi^ 
conferred  for  the  first  time  upon  bishops ;  and  at  all  events  it  is  not  a  radical  change, 
subversive  of  either  the  tenets  or  constitution  of  the  Church.    On  a  comparison   of 
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[153]  By  displacing  the  Scotch  Communion  Office  from  being  of  primary  authority, 
and  substituting  the  English  Office  in  its  stead,  a  material  alteration  in  [154]  the  doc- 

tiie  regulations  of  the  canons  of  1838  and  1863,  in  regard  to  the  Book  of  Common 
Prayer,  the  Lord  Ordinary  has  been  unable  to  discover  any  change,  unless  it  be  the 
enactment  in  express  words  that  it  shall  be  held  to  be  the  service-book  of  the  Church 
for  ail  the  purposes  to  which  it  is  applicable.  But  on  an  examination  of  the  regulations 
regarding  its  use  in  the  canons  of  1838,  that  seems  to  have  been  truly  its  position  at 
the  time  of  the  pursuer's  ordination.  The  enactments  for  its  use  were,  so  far  as  the 
Lord  Ordinary  can  see,  substantially  the  same  formerly  that  they  are  now.  No  other 
serrice-book  was  known  in  the  Church,  with  the  partial  exception  of  the  Scotch  Office 
for  the  communion,  and  the  enactment  objected  to  seems  to  be  merely  the  distinct 
recognition  of  this  fact. 

"The  Lord  Ordinary  does  not  think  it  necessary  to  follow  the  pursuer  into  his 
detail  of  doctrinal  differences  between  the  Scotch  Communion  Office  and  the  Com- 
munion Service  of  the  Book  of  Common  Prayer,  of  which  his  counsel  gave  an  exposition 
equally  able  and  judicious.  The  Lord  Ordinary  does  not  doubt  that  to  many  well- 
informed  and  conscientious  persons,  proceeding  upon  recognised  principles  of  theo- 
logical criticism,  the  two  services  will  appear  to  give  utterance  to  opposite  views  on 
points  which  have  not  been  thought  unimportant  in  the  doctrine  of  the  eucharist.  He 
Bconrinced  that  this  is  conscientiously  the  opinion  and  feeling  of  the  pursuer  himself. 
If  this  were  a  question  as  to  the  misappropriation  of  property  originally  destined  to 
tie  use  of  a  church  having  the  Scotch  Office  as  the  sole  exponent  of  its  tenets  on  this 
matter  by  the  substitution  of  the  service  in  the  Book  of  Common  Prayer,  it  might  be 
necessary  for  the  Court  to  inquire,  however  perplexing  and  inexpedient  such  an  inquiry 
▼ould  be,  as  to  the  existence  and  [153]  theological  importance  of  the  alleged  differences 
between  the  two.  The  Lord  Ordinary  is  glad  to  believe  that  no  such  investigation 
is  necessary  in  the  present  case.  For  not  only  is  there  no  question  of  property  or 
ciffl  right  involved,  but  both  services  were  distinctly  accredited  by  the  Church  when 
the  pursuer  w^s  ordained  The  pursuer  complains,  indeed,  that  he  personally  is 
aggrieved  by  the  distinct  recognition  now  given  for  the  first  time  to  the  Book  of  Common 
fiayer  as  the  service-book  of  the  Church ;  and  more  particularly  he  complains  of 
the  English  Communion  Office  at  consecrations  and  synods  where  he  is  required  to 
ittend.  But  the  value  of  his  individual  objections  to  these  regulations  must  depend 
opon  his  own  personal  feelings  and  opinions.  At  all  events  it  cannot  be  tested  by  an 
inquiry  into  the  tenets  of  the  Church,  which  had  previously  accredited  both  the  Prayer- 
book  and  the  Scotch  Office. 

'  Upon  a  consideration  of  the  pursuer's  averments,  and  of  the  two  codes  of  canons 
which  he  calls  upon  the  Court  to  compare,  the  Lord  Ordinary  is  of  opinion  that  the 
enactment  of  those  portions  of  the  canons  of  1863,  which  are  objected  to,  was  not  such 
in  excess  of  the  admitted  powers  of  the  General  Synod,  or  such  a  change  upon  the 
constitution  and  tenets  of  the  Church  embodied  in  the  canons  of  1838,  as  to  give  a 
foundation  for  the  action  if  it  were  relevant  in  other  respects.  But  while  he  holds 
the  pursuer's  case  to  be  thus  radically  insufficient,  there  are  other  grounds  more 
cWous  on  the  face  of  the  record,  on  which  he  is  of  opinion  that  it  is  not  relevant. 

*  The  pursuer  admits  that  he  can  only  seek  redress  for  a  civil  wrong ;  and  the  wrong 
of  which  he  is  here  complaining  is  the  enactment  and  subsistence  of  the  altered  canons 
which  he  asks  leave  to  set  aside  by  the  Court.  He  does  not  dispute  that  the  General 
Srnod  was  competent,  by  the  laws  of  the  Church,  to  alter  and  enact  canons.  Indeed, 
he  refers  to  canon  33  of  1838,  which  enacts  that  a  General  Synod  *  has  the  undoubted 
power  to  alter,  amend,  and  abrogate  the  canons  in  force,  and  to  make  new  canons,' 
which  'being  in  conformity  with  the  recognised  constitution  and  acknowledged  practice ' 
fi  the  Church,  shall  bind  all  its  mem&rs.  The  canons  therefore  which  the  Court 
is  agkod  to  treat  as  being  in  themselves,  by  their  mere  enactment,  a  civil  wrong  done 
to  the  pursuer,  and  on  that  ground  to  set  aside,  are  internal  regulations,  enacted  by 
tic  proper  authority,  in  regard  solely  to  the  ecclesiastical  and  spiritual  affairs  of  the 
Church  itself.  The  Lord  Ordinary  does  not  know  of  any  similar  demand  having 
hftherto  been  made  for  the  intervention  of  a  court  of  law  in  matters  touching  the 
fiuth  and  discipline  of  a  religious  denomination.  There  is  not  here  any  violation  of 
Natatory  duties  and  rights,  as  in  the  Auchterarder  case.  Neither  is  there  the  alleged 
perversion  of  property  from  its  destined  use,  as  in  Craigdallie  v.  Aikman,  1  Dow,  p.  1, 
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trine  of  the  Ghurch  had  been  made.  For  example,  the  consecration  of  the  elements 
was  in  the  two  services  ascribed  to  different  causes.    By  [155]  the  English  it  was 

and  2  Bligh,  p.  529 ;  Smith  v.  Galbraith,  June  6,  1839,  P.  C. ;  and  Attorney-General 
V.  Pearson,  7  Simon,  290 ;  and  the  case  of  Lady  Henley's  Charity,  ib.  p.  309.  Nor  is 
there  the  allegation  of  direct  partimonial  injury  done  by  an  ecclesiastical  body  acting 
illegally,  as  in  the  case  of  McMillan  v.  The  Free  Ghurch,  23  D.  1314,  or  of  injury  by 
libellous  matter  contained  in  an  ecclesiastical  sentence,  as  in  Dimbar  v.  Skinner,  11 
D.  945.  In  all  these  cases,  it  was  not  only  alleged  that  the  ecclesiastical  body  or  its 
office-bearers  had  violated  the  law  or  constitution  of  the  Ghurch,  but  a  direct  and 
substantive  patrimonial  injury  was  alleged  to  have  been  inflicted  on  the  party  seeking 
redress. 

"  It  appears  to  the  Lord  Ordinary  that  the  present  action  proceeds  upon  a  falla- 
cious view  of  principles  which  have  been  recognised  in  these  cases,  and  of  dicta  which 
had  reference  only  to  the  questions  then  imder  consideration.    When,  in  defence 
against  an  action  on  account  of  something  done  by  an  ecclesiastical  body,  it  waa  pleaded 
that  the  matter,  being  ecclesiastical,  was  solely  for  the  determination  of  that  body 
itself,  it  was  eifectually  replied  that  that  was  an  assertion  of  excliLsive  power  of  juris- 
diction, which  could  only  rest  upon  contract,  and  that  the  contract  was  to  be  found, 
if  anywhere,  in  the  constitution  and  laws  of  the  Church.    In  the  discussion  which 
thus  arose,  the  constitution  and  laws  of  the  Ghurch  came  to  be  referred  to  as  *  the  con- 
tract '  upon  which  the  question  turned,  and  most  correctly ;  for  by  reference  to  them 
the  question  of  jurisdiction,  or  of  the  legality  of  the  pro-[154]-ceeding  complained  of, 
was  to  be  determined.    The  fallacy  of  the  present  action  appears  to  the  Lora  Ordinary 
to  be,  that  the  pursuer  treats  the  canons  of  his  Church  as  if  they  were  primarily  and 
by  their  main  intention  a  contract  between  the  members  of  the  Ghurch.    Taldng 
this  view,  he  complains  that  the  terms  of  his  contract  have  been  changed  without  his 
authority,  and  to  his  injury.    Analogies  are  brought  forward  drawn  from  other  associa- 
tions, formed  for  entirely  difierent  purposes,  and  having  nothing  equivalent  either 
to  the  authority  which  is  vested  in  synods  and  other  ecclesiastical  bodies,  or  to  the  regula- 
tions for  the  doctrine  and  internal  government  of  a  Church.    And  the  Court  is  asked 
to  deal  with  the  canons  of  a  Church  as  they  are  from  time  to  time  enacted  by  the  proper 
authority,  as  if  they  were  nothing  else  than  attempted  modifications  of  the  contract 
between  the  members  of  an  association  for  ordinary  civil  purposes.    This  is,  as  the  Lord 
Ordinary  thinks,  altogether  a  fallacious  view,  and  quite  unwarranted  by  the  authorities 
referred  to.    The  canons  of  a  Church  are  not  enacted  for  the  purpose  of  constitut- 
ing a  contract,  but  to  establish  and  regulate  its  doctrine  and  discipline.    The  con- 
tract, in  the  sense  in  which  that  expression  is  important  in  these  discussions,  may 
or  may  not  be  embodied  in  the  canons.    They  are  only  to  be  looked  at  as  giving 
evidence,  more  or  less  complete,  in  regard  to  it.    For  that  purpose  the  canons  of  the 
pursuer's  Ghurch  of  1838  are  as  available  now  as  ever  they  were.    If  the  pursuer  can 
shew  that  he  has  suffered  patrimonial  injury  by  the  violation  of  any  civil  right  which 
he  possessed  under  them,  the  enactment  of  altered  canons  in  1863  will  not  deprive 
him  of  his  legal  remedy.    But  it  is  new,  and,  as  the  Lord  Ordinary  thinks,  contrary 
to  all  the  principles  which  have  been  recognised  in  this  class  of  cases,  that  the  Court 
should  be  asked  to  interfere  with  the  canons  of  a  Church,  and  that  not  for  the  purpose 
of  protecting  a  party  from  injury  done  to  him  under  their  authority,  but  merely  to 
relieve  him  from  what  he  considers  to  be  the  civil  wrong  done  to  him  by  their  enact- 
ment and  subsistence. 

"  The  pursuer  complains  that  the  new  canons  make  his  position  more  unfavour- 
able and  insecure.  Objecting  to  them,  and  therefore  refusing  to  sign,  and  on  some 
points  to  obey  them,  he  is  liable,  he  says,  to  censure  and  deposition,  and  also  to  loee 
the  benefit  of  an  insurance  on  his  life  effected  with  the  Scotch  Episcopal  Friendly 
Society.  None  of  these  evils  have  yet  come  upon  him.  When  they  do,  or  if  they  are 
threatened,  he  will  be  in  a  position  properly  to  try  whether  he  is  protected  from  them 
by  the  constitution  of  the  Church,  or,  as  he  prefers  to  call  it,  the  contract  embodied 
in  the  canons  of  1§38. 

**  By  thejdeclaratory  conclusions,  the  Court  is  called  upon  to  deal  with  the  canons 
of  1863,[by  declaring,  first,  that  it  was  ultra  vires  of  the  General  Synod  to  enact  them  ; 
and  secondly,  that  the  pursuer  is  entitled  to  perform  his  functions  as  a  clergyman 
in  conformity  with  the  canons  of  1838.    This  is  jxist  asking  the  Court  to  regulate 
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ascribed  to  the  clergyman,  by  the  Scotch  to  the  operation  of  the  Holy  Spirit.  Tha 
dfiscussioiui  which  had  taken  place  before  the  alteration  was  made  shewed  that  both 
those  who  desired  and  those  who  opposed  the  change  considered  it  a  very  important 
and  vital  alteration.*  Previous  to  1863,  any  one  tried  for  holding  heretical  doctrines 
on  the  subject  of  the  eucharist  was  tried  according  to  the  Scotch  oflfice,  now  he  would 
be  tried  by  the  English.  This  was  the  case  in  the  trial  of  Mr.  Cheyne  at  Aberdeen. 
Another  material  alteration  was  in  the  power  given  to  a  bishop  to  open  missions 
in  any  part  of  his  diocese.  The  exercise  of  this  power  would  be  a  serious  interference 
with  the  exclusive  privileges  conferred  upon  the  defender  by  the  deed  of  institution 
in  his  favour. 

n.  The  power  of  the  synod  to  make  alterations  in  the  canons  was  limited  by  the 
code  of  1838  to  such  changes  as  were  "  in  conformity  with  the  recognised  constitution 
and  acknowledged  practice  of  the  Church."  The  alterations  made  were  not  in  con- 
fonnity  with  the  acknowledged  practice  of  the  Church.  The  synod  were  bound  by 
the  very  words  of  the  canon.  They  had  no  inherent  power  to  alter.  That  power 
waspossessed  alone  by  the  whole  Church. 

ni.  The  pursuer's  civil  rights  have  been  interfered  with.  He  has  set  forth  suffi- 
cient injury  in  articles  23-25  of  his  condescendence,  relating  to  the  refusal  of  his  bishop 
to  license  a  curate.  The  bishop  here  acted  in  conformity  with  the  new  canons,  and 
if  an  action  of  damages  had  been  brought  against  him  he  could  have  successfully  pleaded 
the  new  canons  as  his  justification.    But  apart  from  his  petitory  conclusions  the  pur- 

the  internal  affairs  of  this  Church,  in  regard  to  the  matters  as  to  which  the  pursuer 
alleges  that  the  two  sets  of  canons  differ — the  more  important  of  which  are  alleged 
by  him  to  relate  directly  to  questions  of  doctrine.  Into  matters  of  this  kind  courts 
of  law  have  always  refused  to  inquire,  except  for  the  purpose  of  vindicating  a  civil 
right,  or  protecting  against  a  civil  wrong.  Even  in  that  case  the  Courts  have  never 
given  the  remedy  by  altering  or  setting  aside  proceedings  taken  by  the  ecclesiastical 
authorises  within  their  proper  province,  and  least  of  all  by  malnng  or  unmaking 
PBguJations  for  the  doctrine  or  (fiscipline  of  the  Church.  The  pursuer,  indeed,  does 
not  ask  the  Court  to  pronounce  as  to  the  theological  soundness  of  the  doctrines  in 
question,  but  only  as  to  whether  they  are  not  now  brought  in  as  an  innovation.  But 
rivil  courts  do  not  undertake  to  protect  churches,  or  individual  members  of  churches, 
bom  the  influx  of  new  doctrines.  They  only  interfere  to  prevent  the  uses  of  propeity 
being  perverted  through  its  being  retained  by  a  majority  who  only  keep  the  name, 
▼hile  they  have  abandoned  the  principles  of  the  Church  to  whicn  it  was  devoted. 
The  proposal  to  give  such  a  remedy  as  is  here  asked,  against  the  canons  regarding 
the  powers  of  the  bishops  to  establish  missions,  and  the  power  of  General  Synods  to 
make  and  alter  canons,  may  appear  less  startling,  because  they  are  not  strictly  matters 
d  theological  doctrine,  though  they  are  not  less  polemical  for  that  reason.  But  the 
(Wt  will  [1561  ^  Kttle  interfere  to  impose  upon  a  dissenting  body  immutability  of 
ehurch  govenunent,  as  immutability  of  doctrine ;  while  in  either  case  it  will  protect 
property  from  being  diverted,  or  persons  from  being  injured,  by  the  consequence 
of  changes  on  doctrine  or  constitution. 

'The  last  of  the  declaratory  conclusions  brings  out  very  strongly  what  is,  in  the 
^ir  of  the  Lord  Ordinary,  the  leading  fallacy  on  which  the  action  is  founded.  The 
pnisaer  does  not  allege  that  he  has  been  interfered  with  in  the  exercise  of  his  functions. 
On  the  other  hand,  the  defenders  do  not,  and  cannot  maintain  that  he  can  be  prevented 
aercffiing  all  these  functions  in  any  manner  he  prefers,"  and  free  from  their  control, 
il  he  80  pleases.  He  has  only  to  renounce  his  connection  with  them.  But  the  con- 
cfnaon  of  the  action  is,  that  it  shall  be  declared  that  he  is  entitled  to  celebrate  divine 
worship  and  all  the  other  services,  and  to  administer  the  sacraments  and  all  other  rites 
dthe  said  Church,  in  conformity  with  the  canons  of  1838.  That  is  to  say,  the  Court 
i»  uked,  not  to  vindicate  the  pursuer's  entire  freedom  in  the  performance  of  his  sacred 
oflfe,  which  is  admittedly  indelible,  but  to  regulate  the  manner  in  which  the  rites 
of  the  particular  church  in  question  shall  be  dispensed  by  one  of  its  ministers  in  the 
oercise  of  authority  derived  from  the  Church  itself.  Nothing  could  better  illustrate 
»hat  appears  to  the  Lord  Ordinary  to  be  the  fundamental  objection  to  this  action.** 

*  Addrees  to  the  Members  of  the  Episcopal  Church,  by  a  Layman  (Lord  Medwyn), 
1S46,  p.  6  ;  Present  State  of  our  Canon  Law  Considered,  by  Dean  Ramsay ;  Charge 
by  Dr.  Ewing,  Bishop  of  Argyll ;  Skinner's  Annals,  pp.  483-502. 
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nter  has  set  forth  a  sufficient  interest.  In  judging  of  this  question  the  Scotch  Epis- 
copal Church  must  be  looked  at  as  an  association,  not  aa  a  Church.  The  acts  complained 
of  and  sought  to  be  reduced  were  acta  which  changed  the  constitution  of  that  associa- 
tion. There  was  no  question  here  aa  to  spiritual  acts.  Any  party  to  a  legal  contract 
may  bring  an  action  to  set  aside  a  fundamental  breach  of  that  contract.  It  is  no  answer 
to  the  action  that  the  pursuer  has  not  yet  been  interfered  with.  *  Under  the  new 
canons  he  may  be  at  any  moment,  and  he  is  entitled  to  ask  remedy  from  a  threatened 
as  well  as  from  an  inflicted  injury.  The  very  change  of  the  contract  is  an  invasion 
of  the  pursuer's  rights.  Others  may  not  think  that  to  be  a  member  of  this  association 
is  an  aavantage.  He  thinks  so,  and  he  has  therefore  become  [156]  a  member,  acquiring 
thereby  a  certain  status,  and  choosing  the  objects  to  be  gained  as  a  member,  as  the 
objects  to  which  he  shall  devote  himself  through  life.  The  becoming  a  member  gives 
him  a  right  to  complain  of  a  breach  of  the  regulations.  He  does  not  complain  of  the 
particular  action  of  the  new  rules,  he  complains  of  the  new  rules  themselves.  The  case 
turns  upon  whether  there  was  or  was  not  a  contract  between  the  parties.  The  canons 
of  1838  express  some  of  the  conditions  of  that  contract.  The  first  canons  were  adjusted 
in  1811.t  By  them  the  Scotch  Communion  Office  was  recognised  as  the  authorised 
service.  There  is  no  doubt  raised  by  the  parties  as  to  the  identity  of  what  was  so  recog- 
nised. In  1838  a  new  code  of  canons  was  enacted,  not  inconsistent  with  the  previous 
canons,  and  the  new  code  was  fixed  as  part  of  the  contract  between  the  various  members 
of  the  Church, — a  contract  which  it  was  expressly  enacted  should  not  be  altered  by  a 
General  Synod,  except  in  conformity  with  the  recognised  constitution  and  acknow- 
ledged practice  of  the  Church.  That  contract  had  wen  altered  by  the  change  in  the 
authority  given  to  the  Scotch  Communion  Office,  and  by  the  introduction  of  the  English 
Prayer-book  as  the  rule  in  all  matters  to  which  it  is  applicable. 

The  defenders  argued , — There  was  no  question  as  to  the  jurisdiction  of  the  Court 
raised.  The  jurisdiction  was  conceded,  if  the  pursuer  had  shewn  a  case  of  civil  wrong. 
But  he  had  not  stated  a  relevant  case.  At  any  rate  the  action  is  premature,  no  injury 
having  as  yet  been  sustained  or  threatened.  There  is  no  contract  which  has  been 
violated,  and  lastly,  if  there  was  a  contract  it  has  not  been  violated. 
At  advising, — 

Lord  Justicb-Clerk. — The  pursuer,  who  describes  himself  as  "  a  clergyman  of  the 
religious  denomination  known  as  the  Episcopal  Church  in  Scotland,''  and  "  minister 
of  the  Scottish  Episcopal  congregation  at  Burntisland,"  brings  this  action  against  a 
large  number  of  persons  who  are  also  clergymen  belonging  to  the  same  communion, 
and  several  of  them  holding  the  office  of  bishop  in  that  communion,  all  as  members  of 
a  general  synod  of  the  body  held  at  Edinburgh  in  the  end  of  1862  and  beginning  of 
1863.^ 

His  complaint  against  them  is,  that  in  making  certain  alterations  on  the  code  of 
canons  they  have  violated  the  constitution  of  the  religious  body  to  which  both  parties 
belong,  and  have  thus  committed  a  breach  of  contract. 

He  alleges  further,  that  he  cannot  conscientiously  obey  or  conform  to  the  new 
and  altered  code,  and,  as  by  that  altered  code  itself  he  is  taken  bound  to  do  so  under 
heavy  penalties,  including  degradation  from  the  office,  functions,  and  character  of  a 
clergyman,  he  has  a  material  interest,  personal  and  patrimonial,  to  challenge  the 
legality  of  the  alterations  complained  of,  and  to  seek  the  protection  of  the  law  against 
their  enforcement. 

To  the  general  relevancy  of  such  an  action  it  does  not  appear  to  me  that  any  good 
objection  can  be  stated. 

If  a  society,  whether  for  secular  or  religious  purposes,  is  bound  together  by  articles 
of  constitution,  and  an  attempt  is  made  to  alter  any  fundamental  article  of  the  constitu- 
tion, the  general  rule  of  law  undoubtedly  is,  that  the  majority  may  be  restrained,  on 
the  application  of  the  minority,  from  carrying  the  alteration  into  effect.  The  rule 
may  be  illustrated  by  an  example  which  comes  readily  to  hand.  This  religious  body 
effected  a  union  with  various  congregations  of  English  Episcopalians  on  the  footing 
of  taking  the  Thirty-nine  Articles  of  the  Church  of  England  as  their  formulary  and 
standard  of  faith  and  doctrine.  They  might  nevertheless  now  propose  to  abrogate 
that  standard,  and  revert  to  the  Confession  of  Faith  originally  prepared  by  Knox 

*  Mlntosh  f7.  Rose,  1839,  2  D.  253. 

t  Skinner's  Annals,  p.  505 ;  Grub,  Eccles.  Hist.  vol.  iv.  p.  131. 
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and  the  other  early  reformers,  and  sanctioned  by  Parliament  in  1567,  which  was  their 
only  standard  or  formulary  (if  they  had  any  except  the  Apostles'  Creed),  during  the 
oghteenth  century.  The  whole  body  would  have  power  to  make  the  change,  if  they 
were  unanimous  (though  they  might  thereby  individually  lose  some  statutory  privileges). 
But  a  majority,  I  apprehend,  would  have  no  power  to  do  so  against  the  wishes  of  a 
minority,  however  small.  [157]  Again,  if  the  synod,  whose  acts  are  here  complained 
oi,  had  passed  an  ordinance  prohibiting  the  use  of  all  set  forms  of  prayer,  the  result 
voold  l^  the  same.  If  all  the  members  of  the  communion  agreed  or  acquiesced,  the 
ehange  would  be  perfectly  lawful ;  but  any  one  having  sufficient  interest  might  comj^in 
of  it  as  a  breach  of  contract,  because  in  this  communion  it  seems  to  be  a  fundamental 
article  of  the  constitution,  since  1811  at  least,  that  set  forms  of  prayer  shall  be  used 
in  public  worship,  and  in  the  administration  of  the  sacraments. 

There  may  no  doubt  be  breaches  of  contract  where  the  party  comiJaining  has 
no  such  interest  to  enforce  the  contract  aa  can  be  recognised  by  a  court  of  law.  Thus 
an  association  may  be  formed  for  mere  sport  or  amusement,  which  every  member 
is  at  liberty  to  leave  as  soon  as  he  feels  indined,  and  which  he  can  leave  without  any 
pecuniary  loss.  In  such  a  case  the  law  will  not  interfere.  And  though  the  subject- 
matter  of  this  contract  be  as  far  removed  as  possible  from  sport  or  amusement,  still, 
if  the  complaint  here  were  at  the  instance  of  a  mere  lay  member  of  the  Scottish  E^oscopal 
eommuoion,  his  interest  and  title  to  defend  the  constitution  of  the  society  might  be 
seriously  questioned ;  for  he  would  be  met  with  the  ready  answer,  that  as  soon  as  the 
fvactice  of  the  religious  body  became  disagreeable  to  him  he  was  at  liberty  to  bring 
his  connection  with  it  to  an  end. 

It  may  seem  that  the  distinction  between  a  lay  and  a  clerical  member  of  such  a 
voluntary  association  is  scarcely  so  substantial  as  to  justify  giving  to  the  one  and 
refusing  to  the  other  a  legal  title  to  complain  of  any  violation  of  the  fundamental 
articles  of  association.  But  there  are  some  weighty  considerations  which  support  such  a 
distinction. 

The  pos8e8si<m  of  a  particular  status,  meaning  by  that  term  the  capacity  to  perform 
oertam  functions  or  to  hold  certain  offices,  is  a  thing  which  the  law  recognises  as  a  patri- 
monial interest ;  and  no  one  can  be  deprived  of  its  possession  by  the  unauthorised 
or  illegal  act  of  another  without  having  a  1^^  remedy. 

The  position  of  a  minister  or  clergyman  in  a  dissenting  communion  differs,  no 
doubts  from  that  of  a  minister  of  the  Established  Church,  and  from  that  of  a  member 
of  any  of  the  law  or  medical  corporations,  inasmuch  as  he  has  no  legal  or  recognised 
^tus.  But  it  is  beyond  question,  that  where  a  rdigious  society  embraces  a  numerous 
sod  wedthy  section  of  the  community,  the  position  of  a  minister  of  religion  in  that 
^oflty  is  an  object  for  the  attainment  of  which  men  are  speciallv  educated  at  eon> 
aderaUe  cost,  and  for  the  sake  of  which  they  throw  away,  it  may  be,  other  and  more 
profitable  prospects.  When,  therefore,  one  has,  by  competent  authority,  been  ordained 
a  minister  in  such  a  communion,  I  hesitate  to  come  to  the  conclusion  that  he  has  not 
obtained  something  which  is  of  appreciable  value,  even  according  to  the  vulgar  standard 
^  money. 

H,  therefore,  the  pursuer  can  shew  that  he  became  a  minister  in  the  Episcopal 
oommunion  under  one  law,  and  now  finds  himself,  by  the  proceedings  of  the  d^enders, 
QBder  a  new  law,  the  enactment  of  which  is  a  breach  of  the  fundamental  constitution 
of  tke  society  which  he  cannot  conscientiously  obey,  and  which  if  he  disobey,  he  is 
bUe  to  be  deprived  of  his  position  as  a  minister,  and  of  the  character  impressed  on 
kirn  by  his  ordination,  I  am  not  prepared  at  once  to  say  that  he  is  without  legal  remedy* 
IW  he  has  not  yet  been  challenged  for  his  disobedience  to  the  new  law,  and  has 
roffffed  no  actual  injury,  seems  to  me  of  little  importance.  If  he  can  satisfy  the  Court 
ftifc  injury  is  surely  impending,  he  is  as  much  entitled  to  the  exercise  of  preventive 
JQstiee  to  stop  the  inffiction  of  a  wrong,  as  he  is  to  reparation  when  the  wrong  has 
1»«  done  and  the  injury  suffered. 

Holding  these  views  as  to  the  general  nature  of  the  case  before  us,  I  hesitate  to 
»dopt  the  course  of  reasoning  in  the  note  of  the  Lord  Ordinary,  and  to  give  judgment 
against  the  pursuer  solely  or  mainly  on  the  ground  that  he  has  no  suffici^it  title  and 
interest  to  sue,  apart  from  a  full  consideration  of  the  grounds  of  his  complaint  on  its 
Bwnta,  I  think  we  can  scarcely  do  justice  between  the  parties  in  this  case  unless 
vc  carefully  oonsider  what  are  the  terms  of  the  contract  alleged  to  subsist  between  themi 
Mid  what  are  the  alleged  breaches  of  that  contract. 
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When  the  pursuer  became  a  member,  or  at  least  when  he  became  a  minister,  of 
the  Episcopal  communion,  the  canons  in  force  were  those  prepared  and  enacted  in 
1838.  But  he  alleges  that  by  the  new  code,  enacted  in  1863,  material  alterations  have 
been  made. 

[158]  By  the  2l8t  canon  of  the  code  of  1838,  the  "Scotch  Communion  Office" 
is  declared  to  be  "  the  authorised  service  of  that  church  in  the  administration  of  that 
sacrament " ;  and  while  permission  is  given  to  retain  the  use  of  the  English  office  where 
it  was  previously  in  use,  it  is  also  enacted,  that  the  Scotch  Office  "  continue  to  be  held 
of  primary  authority  in  this  Church,  and  that  it  shall  be  used  not  only  in  all  consecra- 
tions of  bishops,  but  also  at  the  opening  of  all  General  Synods." 

The  pursuer  complains  that,  by  the  29th  canon  of  1863,  the  Book  of  Common 
Prayer  of  the  Church  of  England  is  declared  to  be  "  the  service-book  of  this  Church 
for  all  the  purposes  to  which  it  is  appUcable ;  and  that  no  clergyman  shall  be  at  liberty 
to  depart  from  it  in  public  prayer  and  administration  of  the  sacraments,  or  in  the  per- 
formance of  other  divine  offices,  except  in  so  far  as  the  circumstances  of  this  Church 
require,  and  as  specified  in  the  canons  of  the  Church." 

The  30th  canon  of  1863  further  permits  to  those  congregations  who  use  the  Scotch 
Communion  Office  to  continue  its  use.  But  the  Communion  Office  in  the  Book  of 
Common  Prayer  of  the  Church  of  England  is  to  be  used  in  all  new  congregations, 
unless  on  special  application  the  bishop  shall  permit  the  use  of  the  Scotch  Office;  and 
the  office  in  the  Common  Prayer  is  to  be  used  at  all  consecrations,  ordinations,  and 
synods. 

The  pursuer,  who  had  always  used  the  Scotch  Office  in  the  congr^ation  of  which 
he  is  minister,  maintains  that  that  office  was  the  authorised  doctrinal  formulary  to 
which  appeal  was  to  be  made  in  all  questions  of  eucharistic  doctrine  and  practice, 
and  that  the  effect  of  the  canons  of  1863  is  not  only  to  degrade  the  Scotch  Communion 
Office  from  its  place  of  authority,  and  to  substitute  in  its  stead  the  English  Office, 
but  to  subject  the  pursuer  to  the  necessity  of  taking  part  in  the  service  of  the  holy 
communion,  particularly  at  Diocesan  Synods,  at  which  he  is  bound  to  attend,  according 
to  the  forms  of  the  English  Office. 

This  is  the  first  head  of  his  allegations  of  breach  of  contract,  and  that  which  was 
dealt  with  in  argument  as  by  far  the  most  important  part  of  his  case. 

Is  there,  then,  before  this  Court  a  relevant  allegation  of  breach  of  contract  7 
In  reading  and  construing  the  canon,  21st  of  the  code  of  1838,  which  is  said  to  have 
been  illegally  altered,  it  is  of  importance  to  have  reference  to  the  time  of  its  original 
preparation,  and  the  circumstances  which  led  to  it. 

The  statute  passed  in  1792  conferred  on  Episcopalian  ministers  in  Scotland  various 
immunities  and  advantages,  upon  this,  among  other  conditions,  that  they  should 
subscribe  to  the  Thirty-nine  Articles  of  the  Church  of  England.  In  the  year  1804, 
**  a  convocation  of  all  the  bishops  and  clergy  of  the  Scotch  Episcopal  Church  was  held  at 
Laurencekirk,  at  which  it  was  resolved  oy  the  Scotch  clergy  to  sign  the  Thirty-nine 
Articles."  The  old  Scottish  Episcopalians,  who  during  the  greater  part  of  the  eighteenth 
century  had  been  supporters  of  the  house  of  Stuart,  and  had  most  of  them  been  in  close 
alliance  with  the  English  non- jurors,  seem  to  have  thought  that  the  time  was  now  come 
when  they  might,  without  compromising  any  of  their  old  principles,  invite  the  Episco- 
palians of  the  English  Church,  of  whom  there  were  severaJ  congregations  in  Scotland, 
to  form  a  union  with  them.  The  union  was  finally  accomplished  in  the  year  1811, 
and  it  was  at  this  time,  and  under  these  circumstances,  that  the  canon  which  fomis 
^0,  21  of  the  code  of  1838  was  first  made  a  law  of  the  Scottish  Episcopal  Church. 
What,  then,  is  the  precise  import  and  eflpect  of  this  canon  as  an  article  of  constitution, 
or  a  condition  of  the  association  then  formed,  and  still  confessedly  existing  1 

To  enable  the  Court  to  answer  this  question  with  safety  and  satisfaction,  it  is  further 
quite  necessary  that  we  should  understand  the  meaning  of  the  terms  made  use  of. 
The  parties  did  not  seem  very  willing  at  first  to  enhghten  us  on  this  matter.  But  I 
think  we  lave  it  now  admitted  that  by  "  the  authority,"  which  originally  sanctioned 
the  Scotch  liturgy,  is  meant  the  proclamation  of  the  Privy  Council  of  Scotland,  dated 
the  20th  December  1636,  enjoining  the  use  of  the  service-book  which  had  been  com- 
piled for  the  use  of  the  National  Church  of  Scotland  by  command  of  King  Charles 
I. ;  that  by  the  "  Scotch  liturgy  ""  is  meant  either  that  service-book,  or  the  Communion 
Office  contained  in  that  book;  that  by  the  "Scotch  Communion  Office"  is  meant 
the  office  for  the  celebration  of  the  conununion  which  was  in  use  among  the  Scottish 
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Episcopatians  in  1811.  So  far  the  parties  are  agreed,  but  they  are  widely  at  issue 
regarding  the  meaning  of  the  words  *"  primary  authority,"  the  pursuer  representing 
that  these  words  import  that  [159]  the  Scotch  Office  is  of  primary  and  overruUng 
authority  in  all  questions  of  doctrine  and  practice  regarding  the  eucharist,  the  defenders, 
on  the  other  hand,  maintaining  that  these  words  either  have  no  meaning  at  all,  or  that 
they  mean  only  that  the  major  part  of  the  Scottish  Episcopalians  for  the  time  prefer  the 
use  of  the  Scotch  Office  in  the  celebration  of  the  communion. 

To  any  one  acquainted  with  the  ecclesiastical  history  of  Scotland  in  the  seventeenth 
century,  the  appeal  to  the  authority  of  Charles  I.,  embodied  in  the  proclamation  of 
the  Privy  Council  of  1636,  must  seem  very  strange.  The  bishops  of  the  Scottish 
Episcopal  communion  in  1811,  and  since  that  time,  represent  themselves  as  the  legiti- 
mate successors  of  those  bishops  who  were  establishea  and  appointed  by  James  VL 
in  the  early  part  of  that  century,  and  who,  down  to  the  year  1638,  were  bishops  of  the 
national  Qhuxch  of  Scotland,  feut  that  national  Church  had  a  rooted  aversion  to  any 
s^vice-book  which  prescribed  the  precise  form  of  words  in  which  pubUc  worship  should 
be  conducted,  and  still  more  to  any  service-book  compiled  in  or  borrowed  from  England ; 
and  this  feehng  was  not  confined  to  any  particular  party  in  the  national  Church.  The 
parties  in  the  Church  at  that  time  were  divided  on  questions  of  ecclesiastical  govern- 
ment almost  exclusively.  The  controversy  arising  out  of  the  Five  Articles  of  Perth 
can  hardly  with  any  propriety  be  said  to  be  a  controversy  regarding  doctrine.  The 
observances  which  they  enjoined  had  not  been  generally  used  or  rigidly  enforced, 
and  the  excitement  which  they  at  first  created  had  almost  died  away  before  the  attempt 
was  made  to  introduce  a  service-book.  The  doctrine  of  the  Church  was  in  all  respects 
substantially  the  same,  from  the  time  when  it  was  settled  at  the  establishment  of  the 
fieformation,  in  terms  of  the  Confession  of  Faith,  ratified  by  King  James  the  Sixth's 
first  parliament  in  1567.  This  confession  continued  to  be  the  only  special  standard 
of  faith  and  doctrine  of  the  national  Church  of  Scotland  till  the  Revolution,  with  the 
aception  of  the  short  period  between  1647  and  the  Restoration,  during  which  the 
Westminster  standards  prevailed. 

In  the  ainciost  entire  absence  of  proper  doctrinal  controversy,  the  form  of  Church 
government  was  no  doubt  a  constant  subject  of  discussion,  and  of  violent  irritation, 
not  between  two  parties  in  the  Church  primarily,  but  between  the  Bang  and  his  subjects. 
The  restoration  of  bishops  by  King  James  YI.  was  a  purely  poUtical  movement  on  his 
part,  and  was  not  subversive  of  the  form  of  Church  government  then  eadsting,  for  the 
kirk-sesaons,  presbyteries,  and  synods  co-existed  and  worked  together  in  the  govern- 
ment of  the  Church  with  the  archbishops  and  bishops,  from  the  restoration  of  the 
Episcopal  order  by  King  James,  till  its  abolition  in  1638  by  the  Estates  of  Parliament 
in  the  time  of  King  Charles.  But  in  1636  and  1637  the  controversy  respecting  the 
comparative  merits  of  Episcopal  and  Presbyterian  government  did  not  occupy  the 
minds  of  most  men,  as  it  had  in  former  times  done ;  and  the  violent  storm  which  was 
raised  by  the  attempt  of  King  Charles,  by  his  own  authority  alone,  to  introduce  the 
swrice-book,  though  it  led  in  its  residts  to  the  abolition  of  Episcopacy,  and  the  triumph 
of  the  Presbyterian  party,  was  at  first  the  protest  of  the  whole  nation  in  its  religious 
iod  ecclesiastical  aspect,  or,  in  other  words,  of  the  national  Church  against  an  exercise 
rf  the  prerogative  which  all  alike,  whether  attached  to  Presbytery  or  Episcopacy, 
regarded  and  denounced  as  Erastian,  and  subversive  of  the  true  liberties  of  a  national 
Church.  Nor  did  the  service-book  of  King  Charles  ever  recover  from  the  obloquy 
thus  attaching  to  it.  From  the  Restoration  to  the  Revolution,  the  Church  of  Scotland 
remained  as  completely  without  a  liturgy  as  it  had  been  in  the  end  of  the  previous 
wntury.  Indeed,  the  only  book  of  any  legitimate  authority  in  the  Church  at  that 
time  which  contains  any  directions  for  public  worship,  was  the  Book  of  Common  Order, 
founded  on  the  order  of  Geneva,  which  had  been  adopted  at  the  Reformation,  and 
w^hich  had  never  been  formally  deprived  of  authority,  nor  had  grown  out  of  general 
^  It  was  not  until  after  the  Revolution,  and  somewhere  in  the  beginning  of  the 
^teenth  century,  that  a  feeling  and  practice  favourable  to  set  forms  of  public  prayer 
and  warship  became  prevalent  among  the  Scottish  Episcopalians,  then  a  small  and 
persecuted  sect.  But  even  then  it  was  not  the  service-book  of  Charles  that  was 
g^erally  adopted,  but  the  Common  Prayer-book  of  the  Church  of  England. 

He  high  profession  of  respect  "  for  the  authority  wliich  originally  sanctioned  the 
Scotch  liturgy,"  is  therefore  not  very  intelligible  in  the  canon  of  1811,  if  by  the  Uturgy 
is  meant  the  whole  service-book,  which  the  Church  of  Scotland  would  not,  and  never 
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did  accept  or  use.  On  tlie  other  hand,  if  the  term  "  liturgy  "  is  to  be  [160]  understood 
in  its  stricter  and  more  limited  sense,  as  equivalent  to  "  Communion  OiBice,'  the  state- 
ment becomes  more  intelligible,  for  the  Scottish  Episcopalians,  when  they  left  the 
Established  Church  at  the  Revolution,  and  became  an  independent  body  of  dissenters, 
did  adopt  the  Communion  Office  of  King  Charles's  service-book,  and  a  reference  to 
the  fact  that  it  is  contained  in  the  service-book  of  King  Charles  may  be  made  in  this 
canon  only  for  the  purpose  of  shewing  that  it  was  a  service  originally  intended  and 
compiled  for  the  use  of  the  Church  of  Scotland. 

But  in  whichever  sense  the  reference  to  King  Charles's  proclamation  is  to  be 
understood,  it  remains  to  be  seen  whether  it  explains  the  enactment  which  follows,  that 
the  Scotch  Communion  Office  shall  be  of  primary  authority.  Is  it  the  office,  as  it 
appears  in  King  Charles's  service-book,  that  is  to  be  appealed  to  as  a  doctrinal  standard 
on  the  subject  of  the  eucharist  ?  or  is  it  the  Scotch  Communion  Office  as  it  was  in  use 
in  1811 1  and  if  the  latter,  then  what  is  the  authorised  form  of  this  office  in  1811  1 
The  great  importance  of  these  questions  in  the  present  case  will  be  at  once  apparent 
by  attending  to  the  differences  which  exist  in  the  different  editions  of  this  office.  The 
pursuer  informs  us  that  fifty-four  or  more  editions  of  this  office  have  been  published, 
all  bearing  the  same  name.  I  have  not  examined  the  whole  of  these ;  but  in  those 
which  I  have  had  an  opportunity  of  seeing,  there  is  such  a  want  of  uniformity,  that 
I  am  not  able  to  say,  and  I  am  not  informed  by  anything  on  record,  what  is  the  office 
meant  by  the  pursuer  when  he  contends  that  it  shall  continue  to  be  of  primary  authority. 
If,  indeed,  the  discrepancies  were  immaterial,  they  might  not  go  so  far  to  invalidate 
the  pursuer's  case,  though  even  then  the  want  of  any  distinctly  authorised  and  standard 
copy  or  edition  would  be  very  embarrassing.  But  it^will  clearly  appear  that  the^dis- 
orepancies  are  not  small  nor  immaterial. 

In  the  service-book  of  1637  the  prayer  of  consecration  differs  from  that  of  the 
Communion  Office  in  the  Common  Prayer-book  of  the  Church  of  England,  by  the 
introduction,  after  the  first  complete  sentence,  of  these  words  : — "  Hear  us,  oh  merciful 
Father,  we  most  humbly  beseech  thee,  and  of  thy  almighty  goodnesse  vouchsafe  to 
blesse  and  sanctifie  with  thy  Word  and  Holy  Sj^rit  these  thv  gifts  and  creatures  of 
bread  and  wine,  that  they  may  bee  unto  us  the  body  and  blood  of  thy  most  dearly 
beloved  Son,  so  that  we  receiving  them,"  &c. 

Another  marked  difference  is  a  rubrical  direction  in  the  service-book  that  "  imme> 
diately  after  "  the  prayer  of  consecration  "  shall  be  said  this  memorial  or  prayer  of 
oblation."  The  first  portion  of  this  "  oblation  "  is  as  follows  : — "  Wherefore,  O  Lord 
and  heavenly  Father,  according  to  the  institution  of  thy  dearly  beloved  Son,  our 
Saviour,  Jesus  Christ,  we,  thy -humble  servants,  do  celebrate  and  make  here  before 
thy  divine  majesty,  with  those  thy  holy  gifts,  the  memorial  which  thy  Son  hath  willed 
us  to  make,  having  in  remembrance  liis  blessed  passion,  mighty  resurrection,  and 

florious  ascension,  rendering  unto  thee  most  hearty  thanks  for  the  innumerable 
enefits  procured  unto  us  by  the  same."  The  remainder  of  the  memorial  or  prayer 
of  oblation  consists  of  the  words  of  one  of  the  prayers  or  collects  appointed  in  the  English 
service  to  be  said  after  the  people  have  all  communicated. 

The  first  edition  of  what  has  since  been  called  the  Scotch  Communion  Office,  pub- 
lished in  1723  and  1724  for  the  use  of  those  who  had  been  led,  by  their  preference 
for  the  Episcopal  form  of  Church  government,  and  the  importance  they  attached  to 
Episcopal  ordination,  to  leave  the  national  Church  at,  and  after,  the  Revolution,  was 
apparently  an  exact  and  faithful  copy  of  the  Communion  Office  in  the  service-book 
of  1637.    But  this  was  not  of  long  continuance. 

The  first  change  appears  in  the  edition  of  1735,  in  "the  oblation,"  where,  after 
the  words  "  celebrate  and  make  "  "  with  these  thy  holy  gifts,"  the  following  words 
are  introduced : — "  Which  we  now  offer  unto  thee." 

In  1775  these  additional  words  are  retained.  But  another  change  was  made.  The 
words  introduced  in  the  prayer  of  consecration  in  the  book  of  1637,  praying  that  the 
elements  "  may  be  unto  us  the  body  and  blood,"  &c.,  are  omitted,  but  they  are  intro- 
duced in  the  prayer  of  oblation. 

In  one  of  the  editions  of  1764  these  words  are  restored  to  their  old  place  in  the 
prayer  of  consecration,  as  in  1637,  and  in  the  prayer  of  oblation,  the  words  "which 
we  now  offer  unto  thee  "  are  omitted.  But  in  another  edition  of  the  same  year,  the 
wotds  "  which  we  now  offer  to  thee  "  are  retained.  The  prayer  in  which  they  occur  is 
called  on  the  margin  "  the  oblation.*    What  immediately  follows  is  for  the  [161]  first 
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time  OD  the  margin  called  *"  the  invocation,"  and  prays  "  to  bless  and  sanctify  \nth 
thj  Word  and  Holy  Spirit  these  thy  gifts  and  creatures  of  bread  and  wine,  that  they 
may  become  the  body  and  blood  of  thy  most  dearly  beloved  Son." 

In  1796  another  change  is  introduced,  and  the  prayer  is,  that  the  elements  *"  may 
become  the  spiritual  body  and  blood,"  &c. 

In  1800  the  word  "  spiritual  "  is  dropped  out,  and  the  form  is  the  same  as  in  1764. 

In  1801  the  word  "  spiritual "  is  restored,  and  the  sentence  in  which  it  occurs  is 
thus  explained  in  a  foot-note : — "  That  is  to  say,  in  spirit  and  power,  or  in  virtue  and 
efficacy,  and  so  as  to  convey  to  devout  communicants  all  the  spiritual  blessings  purchased 
by  Cbiist's  death  and  passion." 

In  1804  the  edition  of  1764  was  reprinted  verbatim. 

But  in  1814  the  word  "  spiritual "  is  once  more  restored,  but  without  the  foot  note. 

JProm  this  time  forward,  the  form  of  1764  seems  to  have  been  generally  followed. 

Now  it  seems  to  me  to  require  no  argument  to  shew  that  the  differences  thus  ex- 
isting among  the  different  editions  of  this  ofEce  are  such  as  may  by  many  conscientious 
persons  be  considered  of  the  most  serious  importance,  as  expressive  or  suggestive  of 
certain  doctrines,  or  as  involving  certain  practices.  It  is  quite  unnecessary  to  dwell 
on  tliis  matter.  For  the  question  always  recurs  with  increasing  force,  which  of  these 
numerous  editions  is  it,  that  the  parties  to  the  contract  of  1811  agreed  to  hold  as  of 
]vimary  authority  ?  According  to  which  of  these  numerous  editions  is  it,  that  the 
puisuer  oonteods  that  the  authorities  of  the  Church  are  bound  to  test  the  soundness 
of  his  doctrine  on  eucharistic  grace,  the  real  presence,  and  the  nature  of  the  com- 
memorative sacrifice  ? 

To  this  question  no  answer  has  be6n,  or,  indeed,  under  the  record  before  us,  can 
be  given ;  and  the  result  is,  that  this  so-called  fundamental  article  of  the  constitution, 
this  essential  condition  of  the  contract,  cannot  be  enforced,  because  there  is  no  certainty 
what  is  the  formularv  or  office  to  which  ap;)eal  is  to  be  made  as  of  primary  authority. 

The  gravamen  of  the  pursuer's  complaint  is,  that  he  is  compelled  to  receive  the 
Church  of  England  Communion  Office  in  place  of  the  Scotch  Office,  and  he  has  shewn 
▼heron  they  differ  in  their  language.  But  it  is  unfortunately  just  at  those  very  parts 
of  the  service  in  which  the  Scotch  Office  differs  from  the  EngUsh,  that  the  Scotch 
Office  presents  those  variances  in  its  different  editions,  and  thus  constantly  up  to  1811 
differs  from  itself.  A  doctrinal  formulary  which  is  constantly  or  frequently  shifting 
in  its  expression,  can  hardly  be  of  any,  much  less  of  primary  authority,  and  no  real 
injury  can  be  done  to  the  interests  or  to  the  conscience  of  any  one  by  substituting 
in  its  place  a  more  distinct  and  unvarying  standard,  unless,  indeed,  it  could  be  alleged 
Chat  the  new  standard  expresses  or  suggests  something  unsound  in  doctrine,  or  involves 
something  objectionable  in  practice.  But  the  pursuer  has  carefully  abstained  from 
making  any  such  allegation  against  the  Communion  Office  contained  in  the  EngUsh 
Book  of  Common  Prayer. 

1  am  thjerefore  of  opinion  that  there  is  no  relevant  allegation  of  breach  of  contract. 
in  so  far  as  regards  the  matter  of  the  Communion  Office — (1)  Because  I  think,  not- 
withstanding the  apparently  strong  language  of  the  21st  canon,  it  is  impossible  to 
hoU  the  parties  to  the  contract  of  1811  to  have  intended  to  make  appeal  in  matter 
of  doctrine  to  a  formulary  or  form  of  service,  as  to  the  terms  of  which  they  were  not 
themseiveB  agreed,  and  that  the  meaning  of  the  canon  must  be  taken  to  be  (as  con- 
tended for  by  the  defenders),  that  the  Scotch  Office  was  the  office  most  extensively 
noogmsed  and  used  for  the  time,  and  not  that  it  was  of  primary  authority  in  questions 
of  doctrine.  (2)  Because,  even  if  the  intention  of  the  parties  had  been  to  appeal  in 
matters  of  doctrine  to  such  a  vague  and  uncertain  standard,  it  would  be  impossible 
to  enforce  this  as  a  condition  of  a  contract,  or  as  a  fundamental  article  in  the  con- 
stitution of  a  religious  association. 

What  remains  of  the  case  is  easily  disposed  of. 

The  pursuer  complains  that  the  new  canons  of  1863  make  a  change  in  the  limitation 
of  the  powers  of  the  General  Synods,  the  limitation  in  the  canons  of  1838  being  that 
their  powers  to  alter  or  abrogate  canons  shall  be  "  in  conformity  with  the  recognised 
constitution,  and  acknowledged  practice  of  this  Church,"  while  in  the  canons  of  1863, 
the  words  **  and  acknowledged  practice  "  are  dropped  out.  [162]  The  pursuer  has  not 
explained  what  he  holds  to  be  the  precise  meaning  of  the  omitted  words ;  and  it  is 
difficult,  if  they  be  taken  in  their  natural  meaning,  to  give  them  any  effect  -consistently 
with  a  General  Synod  having  any  power  to  abrogate  a  canon,  unless  it  has  already  fallen 


210  FORBES  V.  BDEN,  ETC.  [l865]         IV.  KAOPHEBSOir,  leB. 

iato  desuetude,  or  to  alter  or  amend  a  canon,  unless  it  has  already  been  virtually  altered 
or  amended  by  the  practice  of  the  Church.  Alteration  and  abrogation  of  canons  to 
any  other  e£fect  must  necessarily  be  an  interference  with  the  acknowledged  practice 
of  the  Church  prevailing  up  to  the  time  when  the  change  is  made.  The  words,  there- 
fore, are  either  useless,  or  the  pursuer  must  attach  to  them  a 'meaning  which  is  un- 
reasonable and  contrary  to  the  principles  of  sound  construction. 

i^But  further,  in  the  case  of  so  ambiguous  a  phrase,  it  is  plainly  premature  to  deter- 
mine whether  that  omission  enlarges  the  power  of  a  General  Synod,  until  it  be  seen 
what  shall  be  the  effect  of  the  change  on  the  practical  exercise  of  the  powers  of  a 
General  Synod.  A  Court  of  law  is  in  use  to  deal  with  such  questions  only  in  the 
concrete,  not  in  the  abstract. 

The  pursuer,  lastly,  complains  that  the  services  in  the  English  Prayer-book  appointed 
for  baptism,  visitation  of  the  sick,  and  burial  of  the  dead,  contain  passages  which 
he  has  a  conscientious  objection  to  read.  But  his  averments  on  this  subject  are  devoid 
of  relevancy,  because  he  does  not  state,  and  plainly  could  not  state  consistently  with 
fact,  that  tne  canons  of  1863  introduce  any  material  change  bb  regards  these  services. 
The  Scotch  Episcopal  Church  were  accustomed,  long  bdfore  the  ordination  of  the 
pursuer,  to  use  the  services  of  the  English  Prayer-book,  having  no  forms  of  their  ovra 
for  the  performances  of  any  of  these  services.  It  is  altogether  out  of  the  question 
to  say  that  a  canon  which  enjoins  nothing  more  than  greater  uniformity  in  the  use  of 
a  service  which  has  been  already  for  a  long  time  a  recognised  service  of  the  Church,  con- 
stitutes a  breach  of  contract,  and  a  violation  of  the  constitution  of  the  religious  society. 

It  is  unnecessary  for  me  to  say  anything  in  detail  of  the  conclusions  of  the  summons. 
The  sole  grounds  of  action  being,  for  the  reasons  which  I  have  stated,  irrelevant, 
according  to  my  opinion,  I  am  necessarily  led  to  the  same  conclusion  with  the  Lord 
Ordinary,  and  am  for  adhering  to  his  interlocutor. 

Lord  Cowan. — The  first  inquiry  to  which  I  have  directed  my  attention,  in  advising 
the  lengthened  and  able  argument  addressed  to  us  in  this  case,  regards  the  extent 
to  which  the  Court  is  called  on  to  deal  judicially  with  the  important  questions  that  have 
been  argued.  And  the  more  consideration  I  have  given  to  the  case,  I  have  become 
the  more  satisfied  with  the  manner  in  which  it  has  been  disposed  of  by  the  Lord 
Ordinary,  and  with  the  grounds  of  judgment  on  which  his  Lordship  has  proceeded, 
as  these  are  explained  in  the  note  to  his  interlocutor. 

Both  parties  concur  in  the  statement,  that  no  point  affecting  the  jurisdiction  of 
the  Court  to  entertain  this  action  has  been  raised ;  and  I  am  wiUing  so  to  view  the  case ; 
but  while  making  this  admission,  the  defenders  state  in  their  record,  that  "  having 
regard  to  the  subjects  and  terms  of  the  canons  which  are  complained  of,  they  reepectr 
fully  maintain  that  the  canons  are  not  liable  to  be  reduced  by  this  Court. "  This  statement 
appears  to  me  to  suggest  very  important  matter  for  consideration,  which  requires  to 
be  disposed  of  at  the  outset.  For  on  the  same  grounds  that  the  reductive  conclusions 
are  thus  objected  to,  the  competency  of  a  judgment  on  the  declaratory  conclusions  of 
the  summons,  in  the  general  terms  in  which  they  are  expressed,  may  be  challenged. 
These  conclusions  are  twofold — (1)  that  it  was  and  is  vltra  vires  of  the  synod  of 
this  Church,  to  alter,  amend,  or  abrogate  any  of  the  canons  contained  in  the  codes  of 
1838,  or  to  make  new  canons,  except  in  so  far  as  in  conformity  with  the  constitution 
and  acknowledged  practice  of  the  Church  at  the  time  of  the  pursuer's  ordination  as 
a  minister,  and  (2)  that  the  pursuer  is  entitled  to  celebrate  Divine  worship  and  to  ad- 
minister sacraments  in  conformity  with  the  canons  of  1838,  and  is  entitled  to  the  free 
exercise  and  enjoyment  of  all  the  privileges  conferred  on  him  by  these  canons,  and  under 
the  deed  instituting  him  to  be  minister  of  the  Episcopal  congregation  of  Burntisland. 
These  are  very  wide  conclusions,  and,  as  I  apprehend,  could  be  entertained  in  this  Court 
for  judgment  only  if  the  canons  themselves,  to  which  the  pursuer  objects,  could  be 
competently  reduced.  For  assuming  the  code  of  1863  to  be  left  the  standing  law  of 
the  Church,  it  is  impossible  to  see  how  on  any  good  ground  the  Court  could  be  called 
on  to  declare  either  that  the  alterations  it  makes  on  the  prior  code  of  1838  [163]  are 
ultra  vires  and  inoperative,  or  that  the  pursuer  is  entitled  to  continue  a  minister  of 
the  Scotch  Episcopal  Church  on  the  footing  of  the  law  of  the  Church  being  the  abro- 
gated code  of  1838. 

And  it  is  material,  in  this  aspect  of  the  nature  of  the  action,  to  observe  that  all 
the  canons  or  parts  of  canons  proposed  to  be  set  aside,  or  to  be  declared  void,  and  the 
pursuer  to  be  free  of  subjection  to  them,  relate  either  to  matters  alleged  to  modify 
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or  change  the  doctrines  of  the  Church,  or  to  matters  touching  its  internal  arrangement 
and  discipline.  Thus  art.  20,  sect.  4,  merely  declares  that  a  bishop  shall  not  be  precluded 
in  special  circumstances  from  opening  a  mission  in  any  part  of  his  diocese ;  art.  28, 
sect.  20,  declares  that  General  Synods  shall  have  power  to  alter  existing  canons,  and 
to  enact  new  canons  in  conformity  with  the  recognised  constitution  of  the  Church, — 
the  words,  "  and  recognised  practice,"  which  occurred  in  the  code  of  1838,  being  left 
out;  and  canon  29  prescribes  the  use  of  the  English  Book  of  Common  Prayer,  as  the 
s^vice-book  of  this  Church  for  all  the  purposes  to  which  it  is  appUcable ;  and  that  no 
clergyman  depart  from  it "  except  so  far  as  the  circumstances  of  this  Church  require, 
and  as  specified  in  the  canons  of  this  Church."  All  these  regulations  plainly  have 
relation  to  the  internal  affairs  of  the  Church  and  the  conduct  and  guidance  of  itfi 
ecclesiastical  office-bearers.  The  other  canons  to  which  objection  is  taken  are  of 
the  same  character,  but  are  of  a  nature  which  it  is  alleged  by  the  pursuer  touch  the 
doctrinal  views  of  the  Church  on  the  subject'  of  which  they  treat, — viz.  canon  30, 
relating  to  the  use  of  the  Conmiunion  Office,  whether  the  English  or  the  Scotch,  at 
the  celebration  of  the  sacrament;  and  canon  28,  sect.  3,  relating  to  the  use  of  the 
English  service  at  the  burial  of  the  dead. 

I  cannot  but  regard  it  as  an  entire  novelty  to  ask  Courts  of  law  to  determine  whether 
the  ruling  judicatory  of  a  voluntary  Church  acted  within  its  powers  in  matters  bo 
purely  and  exclusively  relating  to  the  government  of  the  body  as  a  Church,  its  doctrine, 
and  discipline.  It  surely  could  not  be  pretended  that  any  one  of  the  laity  of  the  Church, 
connected  with  it  only  as  in  the  enjoyment  of  its  ordinances,  could  thus  evoke  the 
jurisdiction  of  the  civil  Court.  When  the  ecclesiastical  governing  body  has  recognised 
changes  either  in  doctrinal  matters,  or  in  the  rights  and  ceremonies  of  the  Church, 
dissentient  laymen  may  leave  its  commimion.  Their  remedy  cannot  be  to  bring  the 
resolutions  of  the  Church  judicatory  into  a  Court  of  law,  as  a  Court  of  review.  Some 
civil  wrong  justifying  a  demand  for  redress,  or  some  patrimonial  injury  entitling  the 
paity  to  claim  damages,  must  be  alleged  and  instructed,  ere  the  civil  (Jourt  entertain 
and  adjudicate  in  such  cases.  This  is  the  principle  which  pervades  the  whole  of  the 
cases  of  this  class.  And  it  leads  directly  to  the  solution  of  what  I  have  ventured  to 
state  is  the  primary  inquiry  under  this  record.  Has  the  pursuer  set  forth  that,  by  and 
through  the  synodical  acts  of  which  he  complains,  he  has  suffered  civil  wrong  or 
patrimonial  injury,  to  support  and  justify  his  demand  on  the  civil  Court  to  investigate 
and  adjudicate  upon  those  acts  of  this  spiritual  Court  in  matters  ecclesiastical  and 
connected  with  the  government  of  their  church,  as  in  themselves  right  or  wrong,  or 
as  within  or  beyond  the  powers  of  the  synod  ? 

The  summons  at  the  pursuer's  instance  is  directed  against  the  defenders,  the  bishops, 
deans,  and  ministers  of  the  Scottish  Episcopal  Church,  called  as  members  of  the 
"General  Synod  of  the  said  Church,"  holden  at  Edinburgh  in  1862  and  1863,  and  as 
individuals ;  and  subjoined  to  the  reductive  and  declaratory  conclusions  there  are 
in  the  summons  petitory  conclusions  for  payment  (1)  of  the  sum  of  £120,  the  remunera- 
tion he  alleges  to  be  due  for  the  services  of  a  curate,  unjustly  refused  license  by  his 
hbhop,  and  of  whose  services  the  pursuer  has  in  consequence  been  deprived ;  and 
(2)  of  £200  of  damages,  and  in  solatium  of  the  pursuer's  loss  patrimonially,  and  in  his 
health  and  feeUngs,  "  by  and  through  this  wrongous  refusal  of  license." 

As  regards  these  petitory  conclusions,  I  will  not  add  a  word  to  the  reasoning  of  the 
lord  Ordinary  on  pages  2  and  3  of  the  note  to  his  interlocutor,  which  appears  to  me 
to  establish  beyond  controversy  the  irrelevancy  of  this  part  of  the  pursuer's  case ; 
and  laying  aside  the  petitory  demand  in  the  summons,  the  case  must  oe  judged  of  as 
if  the  only  conclusions  before  the  Court  were  reductive  and  declaratory.  The  pursuer 
must  shew  that  his  position  or  rights  as  a  clergyman  of  this  Church  have  been  affected 
or  violated  in  such  maimer,  and  to  such  extent,  as  to  [164]  justify  his  demand  for  redress, 
in  the  way  he  seeks  to  have  found  and  declared,  as  for  a  civil  wrong. 

Certain  it  is  that  no  actual  patrimonial  loss  or  injury  has  yet  visited  the  pursuer 
in  his  person  or  estate,  by  or  through  the  change  in  the  canons  of  1838,  introduced 
in  the  subsisting  code  of  1 863.    No  such  loss  or  injury  is  alleged  in  any  part  of  the  record. 

The  pursuer,  however,  sa}^  that  he  may  be  exposed  by  his  non-compliance  with 
the  canons  of  1863  to  civil  injury  and  wrong,  inasmuch  as,  should  he  disobey  the 
canons,  he  may  be  dealt  with  by  his  bishop  in  the  manner  stated  in  article  28  of  the 
condescendence  \mder  canon  44,  sect.  2.  Now,  having  regard  to  the  fact  of  the  pur- 
nier's  induction  to  his  office  being  under  the  code  of  1838,  a  preliminary  question. 
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I'equiring  to  be  dispoBed  of  by  his  ecclefiiastical  superiors,  might  be  stated  to  any  such 
prosecution,  viz.  thistt  a  presbyter  so  situated  could  not  be  so  dealt  with,  when  he  had 
given  no  consent  to  the  changes  effected  by  the  new  code.  Apart  from  this,  however, 
it  is  difficult  to  imagine  how  such  a  state  of  things  could  ever  exist  as  would  support 
an  action  like  this  at  the  pursuer's  instance.  The  general  power  given  to  bishops 
within  their  several  dioceses  to  establish  a  mission  in  any  locality  therein  cannot  touch 
the  position  of  the  pursuer  as  instituted  to  the  pastoral  charge  of  a  particular  congrega- 
tion. Nor  by  possibility  can  the  change  in  stating  the  power  of  General  Synods  to 
alter  or  enact  canons,  in  conformity  with  the  recognised  constitution  of  this  CJhurch, 
without  insertion  of  the  words  "  and  recognised  practice,''  affect  the  interests  of  the 
pursuer,  until  at  least  it  shall  be  acted  on  in  such  a  way  as  may  be  alleged  to  be  dis- 
conform  to  the  existing  practice  of  the  Church.  As  httle  can  the  recognition  of  the 
**  English  Book  of  Common  Prayer  "  as  the  service-book  of  the  Church,  or  the  sanction 
given  to  the  English  Communion  Office  therein  contained,  be  cause  of  personal  injury, 
when  the  one  canon  is  qualified  by  the  exception,  "  so  far  as  the  circumstances  of  the 
Church  require,  and  as  specified  in  the  canons,"  and  when  the  other  canon  is  specially 
qualified  by  the  declaration  that  the  practice  of  using  the  Scotch  Communion  Office 
in  all  congregations  where  it  was  used  at  the  date  of  the  code  1863,  shall  remain  un- 
affected by  the  new  regulation.  And  finally,  the  canon  as  to  the  burial  service  is  so 
expressed  and  qualified  as  to  make  it  very  cQfficult  to  see  how  this  canon  can  ever  be 
productive  of  civil  wrong  to  the  pursuer  or  any  other  incumbent  of  the  Church. 

Thus  it  is  plain  that  there  is  as  little  room  for  alleging  imminent  danger  of  loss  and 
injury  from  these  objected  to  changes  in  the  canons,  as  there  is  for  the  averment  of 
loss  and  injury  actually  suffered.  And,  moreover,  such  threatened  wrong  is,  by  the 
pursuer's  own  shewing,  dependent  (1)  on  his  disobedience  of  the  canons,  and  (2)  on 
action  being  taken  against  him  for  such  disobedience  by  his  bishop.  But  neither  the 
one  nor  the  other  of  these  contingent  events  can  be  predicated  to  be  so  probable  as  to 
justifv  and  support  legal  proceedings,  not  otherwise  maintainable. 

There  being  thus  no  actual  or  personal  wrong  suffered  by  the  pursuer  in  respect 
of  which  he  can  claim  redress,  and  the  probabiUty  of  such  a  case  ever  arising  being, 
to  say  the  least  of  it,  so  problematical,  if  not  entirely  fanciful, — the  question  reverts, 
how  such  a  reductive  and  declaratory  action  as  this  can  be  maintained  at  the  pursuer's 
instance  1  Had  a  civil  wrong  been  alleged  to  have  been  suffered,  and  redress  as  for 
loss  and  damage  been  legitimately  stated  for  the  consideration  of  the  Court,  there 
would  have  been  room  for  inquiry  into  the  averment  bearing  on  the  alleged  changes 
effected  by  the  new  code.  But  even  in  that  case  such  inquiry  could  not  have  issued 
in  the  judgment  craved  in  this  summons,  but  only  to  the  effect  that  the  redress  claimed 
for  the  loss  and  damage  suffered  might  be  awarded  notwithstanding  the  enactment  of 
the  code  of  1863.  There  being  no  such  case  to  be  dealt  with,  however,  is  that  code 
open  to  be  brought  into  Court  for  examination  on  the  grounds  stated,  in  respect  of 
any  other  right  or  interest  possessed  by  the  pursuer  ] 

The  proposition  maintained  seems  to  be  that,  as  a  presbyter  of  the  Episcopal  Church 
as  constituted  by  the  canons  of  1838,  he  is  interested  to  protect  the  Church  from 
innovations,  and  that  his  induction  to  his  present  pastoral  cliarge,  while  the  code  of 
1838  was  in  force,  formed  the  basis  of  a  contract  with  him  which  was  violated  by  the 
code  of  1863 ;  and  hence  it  is  maintained  he  is  entitled  to  have  judicial  inquiry  and 
investigation  into  the  alleged  essential  respects  in  which  this  [165]  code  differs  from  the 
code  of  1838,  and  to  have  the  same,  assuming  his  assertions  established,  declared 
ultra  vires,  if  not  set  aside  and  reduced, — ^a  plea,  in  maintaining  which  the  pursuer 
occupies  no  other  position  than  any  other  presbji^er  entering  the  Church  while  the 
code  of  1838  was  in  subsistence. 

This  contention  on  the  part  of  the  pursuer  may  be  considered  in  a  twofold  aspect — 
first,  as  regards  its  sufficiency  to  support  the  title  and  interest  of  the  pursuer  to  insist 
in  and  maintain  this  action  ;  and,  second,  as  regards  the  sufficiency  of  the  statements 
on  record  to  support  the  allegations  of  breach  of  the  contract,  such  as  it  is,  which  the 
pursuer  alleges  to  exist,  and  to  have  been  broken. 

(1)  The  first  point  resolves  into  the  question,  whether  there  is  a  title  in  every  pres- 
byter of  the  Church,  as  matter  of  contract,  to  evoke  the  jurisdiction  of  the  civil  Coiirt 
to  set  aside  and  overrule  any  alleged  departure  from  the  doctrine  and  discipline  subsisting 
in  the  Church  at  the  time  of  his  entering  on  his  office,  which  the  constituted  authorities 
may  at  some  future  period  consider  it  expedient  to  enact  'i    To  affirm  this  proposition 
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in  the  abstract,  and  irrespective  of  alleged  patrimonial  injury  to  be  redressed,  would, 
I  apprehend,  be  as  inconsistent  with  sound  principle  as  it  is  unsanctioned  by  any 
precttient.  The  Court  will  not  take  notice  of  religious  opinions  with  a  view  to  decide 
whether  they  are  right  or  wrong,  or  whether  regulations  for  the  internal  administration 
and  discipline  of  a  religious  body  have  been  rightly  and  properly  adopted ;  but  it  will 
notice  them  as  facts  pointing  out  the  ownership  of  property,  or  as  supporting  a  claim 
for  civil  redress  for  civil  wrong.  Nor  does  the  dictum  of  Lord  Eldon,  C.  (1  Dow,  16) 
lose  ite  force  by  asserting  that  in  the  new  regulations  and  declaration  of  doctrines 
there  is  a  departure  from  the  old  principles  to  which  some  of  the  body  may  still  ten- 
aciously adhere.  When  no  patrimonial  right  is  to  be  settled,  or  no  injury  patrimonially 
to  be  redressed,  it  is  vain  for  dissentients  to  plead  breach  of  contract  with  them  on  the 
part  of  the  ruling  authorities  within  the  Church.  It  is  the  province  of  the  civil  Courts 
to  redress  civil  wrongs.  It  is  not  their  province,  and  has  not  been  their  practice,  to 
interfere  as  Courts  of  review  with  the  theological  dogma,  or  the  internal  regulations 
or  discipline  of  religious  sects  or  denominations.  And  it  would  be  a  strange  utterance 
from  this  Court  to  pronounce  a  judgment  in  t^rms  of  the  reductive  or  declaratory 
conclusions  of  the  summons.  The  Lord  Ordinary  has,  in  my  opinion,  justly  observed 
on  this  part  of  the  case,  that  the  fallacy  of  the  pursuer's  action  lies  in  his  treating  "  the 
canons  of  his  Church  as  if  they  were  primarily  and  by  their  main  intention  a  contract 
between  the  members  of  the  Church,"  whereas  "  the  canons  of  a  church  are  not  enacted 
for  the  purpose  of  constituting  a  contract,  but  to  estabhsh  and  regulate  its  doctrine 
and  discipline."  Taking  this  view,  as  there  is  no  civil  wrong  or  injury  to  redress  arising 
out  of  the  alleged  breach  of  contract,  the  demand  for  judicial  investigation  and  for  a 
decemiture  to  the  effect  concluded  for  is  not  one  which  this  Court  will  sanction. 

(2)  Entertaining  this  view,  on  the  first  aspect  of  the  plea  under  consideration, 
I  might  leave  the  case  to  be  decided  on  the  grounds  which  have  been  fully  noticed, 
and  as  the  Lord  Ordinary  has  done.  But  in  justice  to  the  parties  I  feel  that  I  ought 
to  advert  shortly  to  the  other  aspect  in  which  this  plea  may  be  considered, — its  suffi- 
dency,  viz.  to  support  the  summons,  having  regard  to  the  allegations  in  the  record, 
bearing  on  the  question,  whether  the  changes  were  or  were  not  in  the  power  of  the 
synod  by  which  the  code  of  1863  was  sanctioned. 

On  this  part  of  the  case  it  is  not  my  intention  to  enlarge,  being  aware  that  it  would 
be  dwelt  upon  by  some  of  your  Lordiships,  and  fully  explained.  A  few  observations 
will  suffice  to  indicate  generally  the  legal  grounds  on  which  I  hold  that  the  pursuer's 
ease,  in  so  far  as  based  on  want  of  power  in  the  synod  to  sanction  the  code  of  1863, 
is,  on  his  own  shewing,  without  real  foundation,  and  irrelevant. 

On  his  admission  into  the  pastoral  office  he  now  fills,  the  pursuer  subscribed  the 
Thirty-nine  Articles  of  the  Church  of  England,  as  every  presbyter  of  this  Church 
has  done  since  .1804,  or  at  least  1811 ;  and  also  the  formula,  promising  obedience  to 
the  canons  of  the  Scotch  Episcopal  Church,  of  1 838.  Any  contract  which  he  can  allege 
must  be  founded  on  these  documents,  and  if  on  examination  it  appear  that  by  their 
terms  power  must  be  held,  either  expressly  or  impliedly,  tp  have  been  reserved  to  the 
spods  of  the  Church  to  alter  the  subsist  [166]-ing  canons  in  such  respects  as  they  were 
cWsed  in  1863,  it  is  obvious  that  this  action,  based  as  it  is  on  the  opposite  assumption, 
^tirdy  fails. 

Now,  (1)  by  the  20th  and  34th  of  the  Thirty-nine  Articles  it  is  expressly  recognised 
tEat '  every  particular  or  national  church  hath  authority  to  ordain,  change,  and  abolish 
eoemonies  or  rites  of  the  church  ordained  only  by  man's  authority  "  ;  and  (2)  by  the 
21st  canon  of  the  code  of  1838,  this  power  is  expressly  declared  to  be  possessed  by  the 
Scotch  Episcopal  Church,  and  certain  changes  are  thereby  effected  and  declared.  It 
ia  to  be  inquired,  therefore,  whether,  in  what  they  did  in  1863,  the  synod  exceeded 
thepower  thus  held  and  declared  by  the  canons  of  1 838  themselves  to  be  in  the  Church. 

What  is  mainly  complained  of  is  the  enactment  in  the  code  of  1863  in  relation 
to  the  Scotch  Communion  Office,  and  it  is  the  departure  from  the  canon  21  of  the 
then  subsisting  code,  which  is  the  great  objection  taken  to  the  proceedings  of  the 
synod.  But  the  very  power  on  which  the  Church  acted  in  1838  in  passing  the  canon 
21  is  the  power  in  virtue  of  which  the  changes  effected  by  the  code  of  1863  are  main- 
tained to  have  been  within  the  synod's  competency.  Strange  inconsistency  it  would 
be,  to  hold  that  while  the  power  recognised  to  be  in  the  Church  as  an  inherent  part 
oC  its  constitution  in  terms  of  those  articles  20  and  34,  entitled  the  synod  of  1838  to 
make  the  regulations  then  declared  as  to  the  Communion  Office,  that  same  power 
could  not  be  exercised  by  the  synod  of  1863  to  modify  and  alter  these  regulations ! 
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The  constitution  of  the  Church  recognised  the  powers  as  ever  subsisting,  and  capable 
of  being  acted  on  at  whatever  time  judged  to  be  expedient  by  the  Church,  and  for 
edification.  It  was  of  a  Church  so  constituted  the  pursuer  became  a  presbyter,  and 
it  was  a  code  of  canons  embodying  the  power  in  the  Church  to  alter  and  modify  them 
which  the  pursuer  subscribed.  It  is  vain,  therefore,  for  him  to  complain  of  excess 
of  power,  unless  he  aver  that  the  changes  are  in  matters  "  not  of  man*s  authority," 
which  he  has  not  done,  and  which  he  could  not  have  done  in  the  face  of  the  terms 
of  canon  21,  which  deals  with  this  very  matter. 

The  pursuer,  however,  refers  to,  and  founds  on,  canon  33  of  the  code  1838,  and 
contends  that  the  power  of  the  Church  judicatories  to  deal  with  the  existing  institution 
was  thereby  limited.  By  canon  32  it  is  provided  that  canons  or  rules  for  the  order 
and  discipline  of  the  Church  shall  be  enacted  by  a  Greneral  Synod  only,  and  that  by 
the  consent  and  approbation  of  a  majority  of  both  chambers.  And  by  canon  33  it  is 
declared  that  a  General  Synod,  duly  and  lawfully  assembled,  has  the  undoubted  power 
to  alter,  amend,  and  abrogate  the  canons  in  force,  and  to  make  new  canons,  the  same 
"  being  in  conformity  with  the  recognised  constitution  and  acknowledged  practice 
of  this  Church."  This  recognition  of  the  legislative  power  and  authority  of  General 
Synods  is  consistent  with  the  view  given  of  the  government  and  practice  of  the  Church 
in  this  respect,  in  the  introduction  to  the  code  of  1838.  For,  while  the  doctrine  of  the 
Church  as  founded  on  Scripture,  and  the  government  in  its  essential  parts  as  pre- 
scribed by  its  divine  head,  are  there  declared  "  fixed  and  immutable," — ^the  discipline 
for  furthering  the  purposes  of  ecclesiastical  government,  and  "  regulating  the  solemni- 
ties of  public  worship,  as  to  time,  place,  and  form,"  is  recognised  as  the  subject  of  deter- 
mination "  by  Christian  wisdom,  prudence,  and  charity  "  ;  and  it  is  added,  "  that  when 
any  particular  Church  has  drawn  up  a  body  of  canons  for  its  own  use,  regard  has  always 
been  had  to  its  peculiar  station  at  the  time  when  its  discipline  was  thus  regulated." 
Various  canons  are  then  mentioned  as  having  been  from  time  to  time  in  force  in  the 
Scotch  Episcopal  Church ;  and  in  conformity  with  the  power  thus  recognised  to  exist 
in  the  Church,  this  code  of  1838  was  passed,  including  the  canon  33,  to  the  effect 
mentioned.  The  only  question  thus  comes  to  be,  whether  the  words  with  which  the 
canon  concludes  are  to  be  interpreted  so  as  to  limit  and  interfere  with  the  exercise  of  the 
power  to  the  effect  to  which  it  was  acted  on  in  1863  ? 

It  may  be  difficult  to  define  with  precision  the  meam'ng  of  the  limiting  terms, 
"  recognised  constitution  and  acknowledged  practice  of  this  Church  "  ;  but — 

(1)  I  cannot  hold  that,  either  in  intention  or  according  to  their  sound  meaning, 
these  words  were  inserted  in  the  canon  33  to  limit  the  general  authority  possessed 
by  the  Church,  and  to  be  acted  on  by  General  Synods  recognised  by  canon  21,  as 
[167]  regard  the  regulation  from  time  to  time,  when  judged  expedient,  of  ceremonies 
and  rites  which  were  "  of  man's  authority  "  merely. 

(2)  As  little  can  I  hold  that  the  words  can  apply  to  anything  in  the  practice  of  the 
Church  having  its  origin  in,  and  following  on,  canons  which  may  have  for  the  time 
been  in  force  ;  for  the  power  of  General  Synods  to  alter  canons  "  in  force  "  is  expressly 
recognised  in  this  very  code.    And — 

(3)  It  seems  to  me  clear  that  reading  the  whole  phraseology  together,  the  dis- 
conformity  intended  to  be  guarded  against,  was  with  regard  to  something  funda- 
mental in  the  constitution  and  practice  of  the  Church — something  that  might  affect 
or  alter  its  position  and  character  as  a  Church,  either  in  its  doctrine,  and  these  essentfal 
parts  of  its  government  which  are  declared  by  the  synod  of  1838  to  be  fixed  and  im- 
mutable, or  in  other  essential  respects  relating  to  the  general  government  and  dis- 
cipline of  the  Church.  It  would  be,  in  my  apprehension,  to  fritter  away  the  important 
proviso  which  the  words  embody,  to  separate  the  terms,  **  acknowledged  practice  " 
from  their  correlative  terms,  "  recognised  constitution,"  and  so  attempt, — by  reference 
to  a  practice  that  may  have  existed  for  a  greater  or  less  period  of  time,  or  may  have 
grown  up  in  some  congregations,  if  not  in  unessential  matters,  at  least  in  relation 
to  some  of  the  rites  or  ceremonies  of  worship  of  the  Church, — to  restrain  and  limit 
the  powers  of  the  Church  in  its  General  Synods  to  pass  such  canons  aa  may  be  deemed 
at  the  time  conducive  to  the  peace  and  good  order  of  the  body,  and  to  the  uniformity 
of  worship  and  discipline  among  its  congregations. 

Taking  this  view,  I  desiderate  no  better  prima  fade  evidence  of  the  changes  effected 
by  the  code  of  1863  being  in  conformity  with  the  constitution  and  practice  of  the 
Church,  in  the  large  sense  of  the  terms  to  which  I  have  adverted,  than  their  having 
been  adopted  and  sanctioned  by  the  unanimoua  voice  of  the  ecclesiastical  authorities 
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in  General  Synod  assembled.  I  cannot  rashly  disregard  that  evidence,  or  permit 
it  to  be  brought  even  into  question,  unless  upon  averments  in  clear  and  distinct  terms, 
that  the  synodical  acts  are  at  variance  with  some  fundamental  doctrine,  or  principle, 
or  rule,  in  the  recognised  constitution  and  acknowledged  practice  of  the  Church,  in 
specific  terms  set  forth.  But  I  can  find  nothing  of  this  kind  in  the  record.  The  special 
matters  complained  of  are  all  of  them  of  quite  a  different  character.  Can  it  be  thought 
doubtful,  or  subject  to  challenge  on  any  plausible  pretext,  that  this  Church  had  un- 
doubted  power  to  authorise  the  establishment  of  missions  by  its  bishops  within  the 
dioceses, — or  to  prescribe  which  of  two  orders  of  service,  recognised  equally  as  of  author- 
ity from  1804  downwards,  should  be  used  on  particular  occasions,  in  order  to  secure 
uniformity  in  the  service  by  its  various  presbyters, — or  even  to  ordain  which  of  the  two 
Communion  Offices — ^both  allowed  in  the  practice  of  the  Church  for  the  last  half-century 
—shall  be  used  at  consecrations,  ordinations,  and  synods,  so  as  to  prevent  the  un- 
seemly confusion  and  differences  that  might  occur,  were  not  this  made  matter  of  positive 
enactment  1  Altogether,  I  cannot  but  feel  that  it  would  have  been  an  abandonment 
of  Its  power  of  internal  self-government  in  matters  purely  ecclesiastical,  had  this  Church 
in  1838,  by  the  limiting  terms  introduced  in  canon  33,  intended  to  deprive  itself,  through 
its  General  Synods,  of  its  inherent  power  to  regulate  such  matters  as  might  seem  at 
the  same  time  for  the  good  of  the  Church.  I  can  put  no  construction  on  those  limiting 
words  of  this  canon  which  lead  to  that  conclusion,  and  which  would  leave  this  Church, 
in  matters  of  internal  regulation,  open  to  interminable  questions  and  lawsuits,  all 
the  more  likely  to  be  pertinaciously  insisted  in  from  the  very  conscientiousness  in 
which  they  may  have  their  origin. 

On  the  whole  case,  then,  I  am  of  opinion — 

1.  That  no  sufficient  interest  is  stated  by  the  pursuer  to  justify  his  demand  on 
this  Court  to  exercise  its  judicial  powers  in  the  matters  compained  of ;  and — 

2.  That  at  anyrate  there  is  no  averment  in  the  record  to  support  the  demand  in 
the  summons  for  decree,  on  the  alleged  ground  of  want  of  power  in  the  members  of 
the  General  Synod  of  1863  to  act  as  they  did. 

Lord  Benholme. — ^The  pursuer  of  this  action,  a  clergyman  of  the  Episcopal  Church 
in  Scotland,  has  summoned  as  defenders  the  whole  members  of  the  General  Synod 
of  that  Church,  held  in  the  years  1862  and  1863. 

He  seeks  by  reductive  and  declaratory  conclusions  to  set  aside,  as  being  ultra  vires 
of  the  said  synod,  certain  canons  and  portions  of  canons  enacted  by  them  on  [168]  these 
occasions  ;  and  to  these  he  has  subjoined  certain  petitory  conclusions  against  the  said 
defenders  for  pecuniary  loss,  damages,  and  solatium^  throufi;h  the  refusal  of  a  license 
to  a  curate  with  whom  he  had  contracted,  arising,  as  he  alleges,  from  the  said  enact- 
ments of  the  synod. 

The  petitory  conclusions,  being  of  a  pecuniary  character,  seem  to  ascertain  the 
jurisdiction  of  this  Coiirt,  which,  indeed,  has  not  been  disputed. 

The  {>resent  question  relates  to  the  relevancy  of  the  summons.  The  Lord  Ordi- 
nary has  found  the  summons  irrelevant ;  and  I  shall  now  state  the  ground  upon  which 
1  am  of  opinion  that  his  Lordship's  judgment  is  well  founded. 

The  grounds  of  reduction  are  disclosed  in  the  declaratory  conclusions,  which  are 
to  the  effect  that  it  was  uLira  vires  of  the  General  Synod  to  make  any  change  upon 
the  canons  enacted  by  a  former  General  Synod  in  1838,  which  were  in  force  and  were 
safascribed  by  him  at  the  time  of  his  ordination,  except  in  so  far  as  such  change  **  mav 
be  in  conformity  with  the  constitution  which  was  recognised,  and  the  practice  which 
vas  acknowledged  in  the  said  Chiu'ch  at  the  time  of  the  pursuer's  ordination  as  a 
niinister  thereof." 

The  pursuer  was  ordained  in  1848.  On  that  occasion  he  subscribed  the  Articles 
ol  the  Church  of  England,  and  the  subsisting  canons  of  the  Episcopal  Church  enacted 
in  1838.  He  sets  forth  in  the  second  article  of  his  condescendence,  that  "  the  ordina- 
tion and  subscription  above  set  forth  constituted  the  agreement  or  contract  which 
regolated  the  rights  and  privileges  of  the  pursuer  as  a  clergyman  of  the  said  Church." 

Such  being  the  title  of  the  pursuer,  it  is  abundantly  clear  that  he  is  in  no  higher 
position  than  any  other  ordained  clerg3rman  of  the  Church  to  which  he  belongs.  His 
ordination  and  subscription  differ  in  nothing,  except  in  date,  from  those  of  any  of  his 
brethren. 

The  piu^uer  alleges  that  the  canons  of  which  he  complains  were  ultra  vires  of  the 
General  Synod,  the  legislative  body  of  his  Church ;  and  he  appeals  to  the  canons  of 
1838,  in  which  he  subsumes  that  he  has  a  jus  qucesitum  as  setting  forth  and  defining 
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the  powers  which  he  alleges  have  been  exceeded.  He  cannot  but  admit,  in  tenns 
of  the  English  Articles,  "  that  every  particular  or  national  Church  hath  authority  to 
ordain,  change,  and  abolish  ceremonies  or  rites  of  the  Church  ordained  only  by  man's 
authority";  or  that,  in  terms  of  •the  canons  of  1838,  the  General  Synod  "has  the 
undoubted  power  to  alter,  amend,  and  abrogate  the  canons  in  force,  and  to  make 
new  canons;  and  the  said  alterations,  amendments,  abrogations,  and  new  canons 
being  in  conformity  with  the  recognised  constitution,  and  acknowledged  practice  of 
this  Church,  shall  not  only  oblige  the  minority  in  the  said  synod,  but  all  the  absent 
members  of  the  Church." 

The  concluding  words  of  this  clause  are  founded  on  by  the  pursuer. 

He  alleges  that  the  new  canons  are  not  in  conformity  with  the  "  recognised  con- 
stitution of  the  Church."  His  statement  on  that  head  seems  to  be  contained  in  the 
15th  article  of  his  condescendence,  in  which  he  sets  forth  that  when  he  was  ordained, 
"^  he  understood  that  the  said  Scotch  Conmiunion  Office  wa«,  and  must  continue  to 
be,  the  primary  authority  in  the  said  Church  in  the  holy  communion,  and  as  setting 
forth  the  doctrine  of  the  said  Church  upon  the  nature  of  that  ordinance.  By  the 
new  code  of  canons,  the  terms  of  communion  of  the  Episcopal  Church  in  Scotland 
are  substantially  altered."  Now,  in  this  question  of  relevancy,  the  pursuer's  under- 
standing as  to  the  Scotch  Office,  his  views  as  to  its  being  a  statement  of  doctrine,  and 
as  to  the  peculiar  doctrine  it  sets  forth,  seem  utterly  inconclusive.  It  is  possible  that 
his  understanding  and  his  views,  at  the  time  of  his  ordination,  being  contained  within 
his  own  breast,  were  shared  by  no  other  member  of  the  Church.  They  were  in  no 
respect  sanctioned  by  anything  that  took  place  at  his  ordination,  so  a«  to  be  binding 
on  the  Church  at  large,  or  to  constitute  a  limitation  upon  the  legislative  powers  ct  its 
General  Synod.  When  the  pursuer  proceeds  to  allege  that "  by  the  new  code  of  canons 
the  terms  of  commimion  of  the  Episcopal  Church  in  Scotland  are  substantially  altered,* 
it  seems  natural  to  conclude  that  the  change  alleged  has  reference  to  his  own  under- 
"TEatlding  and  views  above  set  forth.  If,  on  the  other  hand,  this  allegation  is  to  be  read 
absolutely,  and  to  import  that  the  recognised  constitution  of  the  Church  has  been  altered 
by  the  introduction  of  new  doctrine  in  regard  to  the  holy  communion,  that  aHe^tion 
would  require  to  be  explained  [169]  and  followed  up  by  some  distinct  and  intelUgible 
statement  of  the  old  doctrine  which  has  been  excluded,  or  of  the  new  doctrine  which 
has  been  introduced. 

From  any  such  statement  the  pursuer  has  shrunk,  although  called  upon  in  the 
course  of  the  debate  by  the  head  of  the  Court  to  make  it.  And,  in  these  circumstances, 
the  argument  of  the  defenders  to  the  following  effect  has  commended  itself  to  my 
mind. 

The  doctrines  of  this  Church  are  not  to  be  foimd  set  forth  and  defined  either  in 
the  English  Office  or  the  Scotch  Office.  These  Offices,  being  both  either  sanctioned 
or  permitted  by  the  canons  of  the  Church,  must  be  held  both  of  them  to  be  consistent 
with  the  doctrines  of  the  Church  as  to  the  solemn  subject  to  which  they  relate ;  but 
they  cannot  be  considered  as  creeds,  or  as  exclusive  expositions  of  doctrinal  truth. 
The  differences  in  point  of  form  and  expression  between  them  may  well  give  rise  to 
a  preference  for  the  one  or  the  other  amongst  the  different  members  of  the  Church. 
But,  except  as  matter  of  mere  inference,  in  deducing  which,  minds  of  different  character 
will  necessarily  disagree,  no  specific  or  distinctive  doctrines  can  be  deduced  from  them. 
It  is  quite  otherwise  with  the  Articles  of  the  Church  of  England,  which  are  subscribed 
as  the  basis  of  doctrine  by  all  clergymen  of  the  Episcopal  Church  in  Scotiand.  These 
Articles  have  been  subscribed  by  the  pursuer ;  and  the  28th,  29th,  30th,  and  3l8t 
Articles  state  in  definite  terms  the  doctrines  of  both  Churches  on  the  subject  of  the 
holy  communion. 

I  may  further  observe,  that  were  the  Scotch  Communion  Office  to  be  held  as  con- 
stituting an  exclusive  creed,  it  has  been  a  fluctuating  and  consequently  ambiguous 
standard.  The  pursuer  stated  in  art.  10  of  his  condescendence  that  the  said  Com- 
munion Office  was  compiled  for  the  use  of  the  Episcopal  Church  of  Scotland,  in  or 
about  the  year  1637 ;  that  it  has  been  since  published  in  upwards  of  fifty  editions, 
but  always  under  the  same  name.  Now,  it  is  admitted  by  the  defenders  that  there 
is  no  question  about  the  identity  of  the  office  referred  to  in  the  canons.  But  it  is  equally 
certain  that  the  office  of  1637  is  by  no  means  the  same,  but  very  different  from  the 
more  modem  office,  which  appears  to  have  attained  its  present  distinctive  order  of 
construction  and  peculiarity  of  expression  towards  the  latter  part  of  the  last  centuiy. 
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If  from  these  any  definite  doctrine,  differing  from  or  additional  to  the  doctrine  of  the 
English  Articles  could  be  deduced  by  inference,  that  inference  would  inevitably  fail, 
or  lead  to  an  opposite  conclusion  when  applied  to  the  ojQSce  of  1637. 

The  Scotch  Communion  Office  undoubtedly  is  to  be  ranked  as  a  ceremony  or  rite* 
(rf  the  Church,  ordained  by  man's  authority.  And  the  canons  of  1862  and  1863  deal 
irith  that  and  the  English  Office  as  such.  It  cannot,  in  my  opinion,  be  held  that  the 
pureuer  has  relevantly  set  forth  that  they  are  inconsistent  with  the  recognised  XM)n- 
sdtution  of  the  Church.  It  remains  to  inquire  whether  they  are  consistent  with 
*  the  acknowledged  practice  of  the  Church." 

It  may  be  difficult  to  ascertain  what  was  exactly  meant  by  this  expression  in  the 
canon  of  1838.  It  seems  very  clear  that  no  practice  following  upon  and  depending 
on  a  canon  can  here  be  meant ;  for  what  a  former  canon  introduced,  a  subsequent 
canon  might  certainly  alter.  Thus,  the  enactment  that  the  Scotch  Office  should  be 
used  at  General  Synods  and  consecrations,  could  never  become  irrevocable  by  the 
same  power  that  passed  it,  in  respect  of  the  intermediate  practice  adopted  in  obedience 
to  the  enactment.  The  acknowledged  practice  here  referred  to  must  be  something 
very  different  from  mere  obedience  to  a  positive  enactment.  Further,  the  practice 
of  a  Church  might  well  vary  from  one  period  to  another  in  regard  to  its  forms  of  worship, 
and  this  has  been  pecuUarly  the  case  with  the  Scotch  Episcopal  Church.  In  it,  the 
Presbyterian  forms  as  well  as  liturgical  forms  have  at  different  times  prevailed ;  and 
several  forms  of  liturgy  have  been  used  contemporaneously,  according  to  circum- 
stances. 

It  seems  only  consistent  with  the  common  rules  of  construction  to  suppose  that, 
by  the  canon  of  1838,  that  practice  of  the  Church  must  have  been  contemplated  which 
obtained  at  the  date  of  any  Greneral  Synod,  whose  powers  of  legislation  it  was  intended 
to  Hmit  or  restrain.  The  General  Synod  of  1862-63,  if  their  power  were  to  be  limited 
or  even  guided  by  the  practice  of  the  Church,  were  surely  to  look  to  the  practice  of 
the  Church  at  the  time  of  its  session,  and  not  to  the  practice  at  former  perioos,  in  1637, 
1768,  or  1838. 

But  this  is  not  the  view  of  the  pursuer,  who  argues  that  it  was  ultra  vires  of  the 
[1701  legislative  body  to  alter  the  canons  of  1838,  except  conformably  to  the  practice 
of  the  Church  acknowledged  at  the  time  when  he  was  ordained.  Accordingly  he  has 
not  ventured  to  state  on  record  that  the  adoption  of  the  English  Prayer-book  as  the 
service-book  of  the  Episcopal  Church  in  Scotland  (which  is  his  main  ground  of  com- 
plamt),  was  not  in  accordance  with  the  general  practice  of  the  Church  in  1862.  In 
particular,  he  has  not  impeached  the  accuracy  of  the  statement  contained  in  the 
euion  itself  of  which  he  complains,  and  which  forms  the  narrative  and  basis  of  its 
enactment,  viz. :— "  Whereas  the  English  Book  of  Common  Prayer  is  and  has  been 
for  many  years  past  in  general  use  amongst  us,  not  only  for  the  performance  of  morn- 
ing  and  evening  service,  but  for  the  administration  of  the  sacraments,  and  other  rites 
and  ceranonies  of  the  Church."  The  pursuer  has  not,  in  any  part  of  his  record,  dis- 
piited  the  accitracy  of  this  statement.  For  aught  that  there  appears,  his  congregation 
might  have  been  the  only  congregation  in  the  Church  which  in  1863  retained  the  use 
of  the  Scottish  Office. 

I  am,  therefore,  of  opinion  that  the  pursuer  has  entirely  failed  in  pointing  out 
tiij  excess  of  power  on  the  part  of  the  General  Svnod  of  1863,  and  in  his  attempt  to 
make  out  that  the  canons  then  enacted  of  whicn  he  complains  were  ultra  vires  on 
tbe  one  hand,  or,  on  the  other,  inconsistent  with  any  contract  with  him. 

The  view  that  I  have  taken  of  the  declaratory  and  reductive  conclusions  of  the 
nunmons  relieve  me  from  the  necessity  of  considering  at  any  length  the  jpetitory  con- 
cloaoDs.  The  defenders  have  done  no  wrong,  in  my  opinion,  upon  the  pursuer's 
ovn  shewing  of  the  case ;  consequently  they  cannot  be  Uable  in  damages  to  him. 

I  shall  only  say  that  I  consider  his  statement  of  pecuniary  loss  to  be  as  irrelevant 
as  are  his  grounds  of  reduction.  He  complains  that  his  bishop  has  refused  to  license 
Us  curate,  and  he  states,  that  on  an  appeal  to  the  Episcopal  Synod  the  refusal  of  the 
bishop  was  affirmed.  Tliis  refusal  was,  as  he  states,  in  conformity  with  art.  18,  sects. 
2  and  4,  of  the  new  canons,  an  article  which  he  has  not  impeached  or  attempted  to 
reduce.  It  appears  to  me  that  this  exercise  of  ecclesiastical  discipline  on  the  part  of 
the  Ushop,  imder  the  superintendence  and  review  of  the  ecclesiastical  Court  of  appeal, 
Gamiot  be  made  the  subject  of  a  civil  claim  of  damages  in  tliis  Court. 

As  to  the  prospective  inconveniences  and  disabilities  which  the  pursuer  contem- 
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plates,  and  the  sentences  of  censure  or  degradation  which  he  seems  disposed  to  incur, 
it  is  premature  to  enter  upon  their  discussion. 

1  am  clear  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Neaves. — In  considering  this  case  it  is  proper,  and  even  necessary,  to  take 
a  general  view  of  the  historical  events  with  which  it  is  connected.    The  position  in 
Scotland  of   those  reUgious  reformers  who  were  in  favour  of  Episcopacy,  meaning 
thereby  Prelacy,  or  a  difference  in  degree  between  a  bishop  and  a  presbyter,  has  long 
been  attended  with  difficulties  and  embarrassments  which,  I  am  sorry  to  see,  are  not 
yet  wholly  at  an  end.    As  few  or  none  of  the  Roman  Catholic  bishops  took  part  in  the 
Reformation,  the  nation  considered  itself  in  this  manner  as  having  reformed  "from 
Popery  by  presbyters,"  and  it  was  natural  that  the  Church  should  be  established  on 
a  Presbyterian  basis,  which  was  considered  to  embrace  all  the  elements  essential  to 
the  institution  of  the  Christian  ministry.    A  tendency,  however,  all  along  existed 
in  influential  quarters  to  return  to  Episcopacy,  and  it  became  a  favourite  maxim  with 
James  VI.  that  Episcopacy  and  monarchy  were  inseparable.    His  attachment  to  that 
view  was,  no  doubt,  heightened  when  his  accession  to  the  Enghsh  throne  gave  him 
an  opportunity  of  contrasting  the  dutiful  subserviency  of  the  English  bishops  with 
the  troublesome  boldness  of  the  Edinburgh  ministers.    Various  st«ps  were  accordingly 
taken  for  restoring  Episcopacy,  and  introducing  a  greater  amount  of  ritualism  into 
the  Scottish  Church ;  and  it  is  not  improbable  that  the  object  in  view  might  have  been 
accomplished  if  the  gradual  and  cautious  procedure  of  James  had  not  been  exchanged 
for  the  more  eager  and  less  prudent  innovations  of  his  son.    The  rash  and  unwarrant- 
able attempt  of  Charles  as  to  his  service-book  entirely  frustrated  the  design  it  was 
intended  to  promote ;  and  thus  in  a  single  day,  as  Archbishop  Spottiswood  is  reported 
to  have  said,  the  labour  of  thirty  years  was  at  once  thrown  down.    The  Restoration 
re-established  Episcopacy,  but  not  in  a  manner  or  on  a  footing  of  which  its  modern 
admirers  would  feel  very  proud.    Lauderdale,  who  was  the  unwilUng  instrument 
employed  to  do  so,  had  himself  been  an  active  Covenanter,  and  is  believed  to  have 
remained  to  the  last  a  decided  Presbyterian,  and  it  almost  seems  as  if  the  measures 
[171]  he  adopted  to  establish  Episcopacy  were  purposely  intended  to  bring  it  into 
discredit.    The  condition  of  the  Church,  indeed,  from  the  Restoration  to  the  Revolution 
was  most  anomalous.    It  was  Episcopal,  but  many,  if  not  most,  of  its  presbyters  had 
no  Episcopal  ordination.    The  Episcopalians  claimed  for  Episcopacy  a  Divine  origin, 
but  the  charter  on  which  it  was  then  rested  was  an  Act  declaratory  of  the  King's 
supremacy,  and  an  ordinance  asserting  his  absolute  right  to  reflate  Church  govern- 
ment as  he  pleased,  and  by  virtue  of  which  he  might,  when  he  pleased,  have  changed 
or  abolished  what  he  had  established.    The  Church,  though  reformed,  had  no  symbol 
of  beUef  later  than  the  Apostles'  Creed,  unless  it  were  John  Knox's  Confession ;  and 
finally,  though  it  professed  to  favour  a  liturgy,  it  had  no  set  form  which  it  could  pro- 
duce beyond  the  Lord's  Prayer.    As  has  well  been  said,  the  service-book  attributed 
to  Laud,  at  least  as  a  general  liturgy,  made  its  first  and  last  appearance  in  1637.     It 
never  was  adopted  by  the  Church ;  it  never  was  ratified  by  any  lawful  authority  ; 
and  even  the  King's  sanction  to  it  was  soon  withdrawn.    At  the  Revolution  the  Epis- 
copal party  had  again  a  chance  of  ascendancy.    King  WiUiam  was  a  Presbyterian, 
but  he  was  a  man  of  the  world,  and  no  bigot,  and  he  would  doubtless  have  been  well 
pleased  if  he  could  have  maintained  a  uniformity  of  Church  government  and  public 
worship  throughout  the  empire.    But  the  Scottish  Episcopalians  were  all,  to  a  man, 
adherents  of  the  exiled  family ;  and  there  can  be  no  doubt  that  a  vast  preponderance 
of  the  well-affected  part  of  the  nation  were  in  favour  of  Presbyterianism,  and  had  too 
bitter  a  remembrance  of  the  persecutions  they  had  suffered  under  Episcopacy  to  allow 
of  any  compromise  on  the  subject.    For  a  century  after  the  Revolution  the  Episco- 
palians were  subjected  to  serious  disabilities,  and  at  times  to  severe  persecution,  stimu- 
lated, no  doubt,  by  their  implication  in  the  two  successive  rebellions  that  took  place. 
But  when  they  thus  became  an  unestablished  sect,  and  for  some  time  afterwards,  they 
were  not  possessed  of  any  settled  liturgy.    The  service-book  of  Laud,  attempted  to 
be  introduced  in  1637,  had  not  been  again  brought  forward  in  1 662,  and  at  the  Revolu- 
tion was  possessed  of  no  position  or  authority  in  Scotland.    The  Revolution,  in  the 
first  instance,  made  no  change  in  this  respect.    As  many  Presbyterians  had  conformed 
to  the  Established  Church  while  it  was  Episcopal,  so  many  Episcopalians  adhered  to 
it  while  it'  was  Presbyterian,  and  many  of  the  Episcopal  clergy  were  willing  to  remain 
in  their  benefices  under  a  Presbyterian  form  of  Church  government,  if  they  had  been 
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allovei  to  do  so.     The  obstacle  tx)  their  so  remaining  was  not  the  existence  of  Presbytery, 
sdU  less  the  absence  of  a  liturgy,  but  was  the  compulsion  put  upon  them  of  acknow- 
ledging and  taking  the  oaths  to  a  Government  to  which  they  could  not  conscientiously 
transfer  their  allegiance.    But  when  the  £|)iscopalians  became  by  de^ees  a  separate 
and  independent  sect,  they  had  free  scope  to  indulge  that  tendency  to  hturgical  oDserv- 
aices  which  seems  often,  or  always,  to  accompany  the  Episcopal  theory.    In  their 
new  position,  too,  the  Scottish  Episcopalians,  being  a  non-juring  body,  were  thrown 
into  communication  and  communion  with  the  EngUsh  Non-jurors,  who  included 
among  their  numbers  men  of  great  virtue  and  piety,  and  of  great  talent  and  learning, 
but  some  of  whom  at  the  same  time  entertained  very  high  notions  as  to  the  dignity 
of  the  priesthood  and  the  authority  of  tradition.    The  English  Non- jurors  used,  of 
course,  as  a  rule  the  English  Prayer-book ;  but  the  extreme  party  among  them  were 
dissatisfied  with  the  English  Communion  Service,  as  being  too  much  of  a  commemo- 
rative and  too  UtUe  of  a  sacrificial  ceremony.    In  particular,  this  was  the  feeling  of 
three  eminent  men  among  them,  Hickes,  Collyer,  and  Brett,  and  by  the  two  last  named, 
accordingly,  a  non-juring  OflSce  for  the  holy  communion  was  prepared  and  published 
in  1718.    This  service  mffers  from  that  which  is  contained  in  the  EngUsh  Prayer- 
book  in  several  particulars,  being  based  partly  on  the  first  liturgy  of  King  Edward 
VI.,  and  partly  on  an  ancient  Uturgy,  said  to  have  been  used  in  the  Church  of  Jerusalem 
under  St.  James.    Some  of  these  peculiarities  I  shall  afterwards  notice.    In  connection 
with  this  ritual  the  extreme  party  among  the  Non-jurors  advocated  the  adoption  of 
certain  usages,  said  to  be  supported  by  ancient  tradition,  among  which  were  the  mixture 
of  water  with  wine  in  the  eucharist,*  the  use  of  the  chrism  in  baptism,  and  of  unction 
in  the  visitation  of  the  sick,  and  the  practice  of  prayer  for  the  dead.    The  EngUsh 
Xon-jurors  endeavoured  to  enUst  the  Scottish  Episcopalians  on  their  side  in  regard 
both  to  the  new  Communion  OflSce  and  to  these  usages,  and  several  of  the  Scotch 
bishops  adopted  [172]  their  views.    Bishop  CampbeU,  who  lived  in  London,  went 
warmly  along  with  them ;  and  Bishop  Gadderar,  who  was  at  one  time  a  sufi'ragan 
of  CampbeU's,  is  said  to  have  carried  away  to  Scotland  a  number  of  copies  of  the  Non- 
juiDiB*  Communion  Service.    These  discussions  revived  among  the  Scottish  Episco- 
palians the  natural  predilection  that  many  of  them  had  for  a  liturgy,  but  as  their  people 
were  very  unfavourable  to  this  restraint,  and  as  the  clergy  were  not  unanimous 'in 
siding  with  the  extreme  Non- jurors  in  England,  it  seems  to  have  been  thought  better 
to  bmld  their  foundation,  in  so  far  as  regarded  the  eucharist,  upon  the  service-book 
attributed  to  Laud,  which  had  a  semblance  of  authority  to  support  it,  and  which  had 
at  the  same  time  a  pecuUar  connection  with  the  Scottish  Church.    Several  reprints, 
accordingly,  of  this  service  were  then  pubUshed  in  Scotland,  and  one  in  particular 
by  Ruddiman  in  1 724.    The  extreme  party,  however,  among  the  Scottish  Episcopalians 
were  not  satisfied  with  Laud's  Communion  Office  as  it  stood,  and  changes  were  partially 
and  gradually  introduced  into  it.    A  copy  of  it  belonging  to  Bishop  Campbell  was 
ttdy  in  existence,  with  several  prayers  interpolated  in  his  handwriting,  and  the  words 
'miUtant  here  on  earth  "  erased  from  the  invitation  to  pray  for  the  whole  state  of  the 
Church.    The  Scottish  Episcopalians  never  adopted  an  express  prayer  for  the  dead 
such  as  that  which  occurs  in  the  so-called  Kturgy  of  the  Church  of  Jerusalem,  as  weU 
as  in  the  first  Uturgy  of  Edward  VI.,  and  in  the  Non- jurors'  Office  of  1718.     But  the 
words  *  militant  here  on  earth "  were  proposed  to  be  omitted  from  Laud's  service  by 
the  Scottish  Episcopalians,  in  order,  undoubtedly,  that  the  prayer  for  the  whole  Church 
might  not  be  thought  to  exclude  departed  saints.     Other  changes  upon  Laud's  service 
w«c  also  introduced ;  in  particular,  without  noticing  mere  difi'erences  of  arrangement, 
an  expUdt  oblation  of  the  gifts  or  elements,  by  the  words  "  which  v:£  now  offer  to  Thee," 
¥38  introduced  in  imitation  of  the  EngUsh  Non- juror  service,  instead  of  a  mere  reference 
to  the  memorial  of  which  Laud's  service  makes  mention.    The  significance  of  that 
addition  is  obvious,  from  what  somebody  has  called  a  sort  of  stage  direction,  found  in 
Kshop  Alexander's  Prayer-book,  by  having  the  word  eleva  written  over  against  the 
words  of  offering.    The  differences  now  mentioned — namely,  the  omission  of  the 
words  *  militant  here  on  earth,"  and  the  insertion  of  the  express  offering  of  the  elements, 
were  introduced  into  an  edition  of  the  "  Scotch  Office,"  printed  in  1743,  and  ascribed 
to  Kahop  Gradderar.    Editions  containing  the  same  changes  were  published  in  1755 
and  1764,  and  other  changes  were  then  made.    In  the  former  of  tnese  the  words  in 
the  invocation,  "  unto  us,"  were  changed  into  "  to  us,"  and  in  the  edition  of  1764  both 
*unto  us"  and  *to  us"  are  omitted,  so  as  to  make  the  invocation  run  thus — "  that 
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they  may  become  the  body  and^blood  of  thy  most  dearly  beloved  Son."  This  form, 
agreeing  in  this  respect  with  the  Non-jurors*  Office  and  the  Office  of  the  Church  of 
Jerusalem,  came  ultimately  to  prevail  among  the  Scotch  Episcopalians,  particularly 
in  the  north-east  of  Scotland ;  but  other  forms  continued  to  be  published,  and,  in 
particular,  in  an  edition  printed  in  Edinburgh  in  1796,  the  prayer  in  the  invocation 
is  that  the  gifta  "  may  become  the  spirituai  body  and  blood  of  thy  most  dearly  beloved 
Son."  I  have  not  examined  all  the  editions  of  the  Scotch  Uturgy  or  service,  but  those 
I  have  mentioned  are  enough  to  shew  the  variations  that  existed.  Such,  generally, 
is  the  history  of  the  transition  and  changes  through  which  ^  the  Episcopcd  Church 
passed  in  Scotland  during  the  century  that  followed  the  Revolution.  It  had  begun 
without  a  liturgy,  but  it  ended  with  a  form  of  a  Communion  Office  of  a  very  fluctuating 
and  Protean  character,  but  which  was  sufficiently  distinguished  from  the  Communion 
Office  of  the  English  Prayer-book.  On  this  Scotch  Office  many  of  the  Scotch  Episco- 
palians set  a  high  value,  on  the  double  ground,  probably,  that  it  formed  a  national 
distinction,  and  that  it  seemed  to  enunciate  a  higher  doctrine  on  the  subject  of  the 
sacrament.  They  clung  to  this  peculiarity  with  something  of  that  fervent  zeal  which 
is  generally  the  effect  of  persecution  when  it  does  not  amount  to  extermination.  Their 
persecutions  had  indeed  been  severe,  particularly  from  the  time  of  the  rebellion  of 
1745,  and  it  might  well  be  wondered  that  any  remnant  of  them  had  at  all  survived. 
It  might  not  have  been  inappropriate  if  they  too  had,  Uke  the  Established  Church, 
assumed  the  emblem  of  the  burning  bush,  and  the  motto,  *"  Nee  tamen  consumebatur." 
But  other  trials  were  at  hand  for  them  in  the  season  of  prosperity  with  which  they 
were  about  to  be  visited.  The  accession  of  George  III.  brought  a  considerable  mitiga- 
tion of  their  hardships,  and  the  death  of  the  last  lay  [173]  member  of  the  Stuart  fanuly 
in  1788  was  thought  to  leave  them  at  Kberty  to  transfer  their  allegiance  to  the  House 
of  Hanover.  The  Scotch  Episcopalians  ceased  to  be  Non-jurors,  and  overtures  were 
made  to  reUeve  them  of  the  penalties  under  which  they  laboured.  The  traveller  held 
fast  his  cloak  against  the  assaults  of  the  north  wind,  but  surrendered  it  when  the 
sun  began  to  shine.  The  Scotch  Episcopalians  were  now  willing  so  far  to  abate  their 
nationality  as  to  adopt  the  English  Articles  of  religion,  and  they  declared  themselves 
to  be  in  full  communion  with  the  Church  of  England,  while  before  they  had  only 
apparently  been  in  communion  with  the  non-juring  branch  of  it.  They  professed  also 
their  admiration  of  the  English  liturgy,  which  they  constantly  used  on  ordinary  occa- 
sions, and  explained  that  though  their  eucharistic  service  was  the  Scottish  Office,  nearly 
as  authorised  by  King  Charles  the  First,  they  did  not  make  it  a  condition  of  communion, 
but  allowed  their  clergy  to  use  either  the  Scottish  or  the  English  Office,  and  that  some 
of  them  actually  used  the  latter — (Grub,  iv.  p.  103).  On  the  faith  of  these  conciliatory 
assurances,  which  we  know  from  history  were  given  by  the  Scotch  bishop  to  the  primate 
of  the  English  Church,  the  Act  of  1792  was  introduced  and  passed,  repealing  the  penal 
laws  as  to  those  Episcopalian  ministers  who  might  subscribe  the  Thirty-nine  Articles, 
and  take  the  oath  to  Government ;  but  a  declaration  was  added  that  they  should  be 
incapable  of  holding  any  benefice  in  England  unless  they  should  be  ordained  by  an 
English  or  Irish  bishop.  The  Scotch  Episcopalian  Church  adopted  the  English  Articles 
without  qualification.  Another  step  followed,  by  which  a  union  was  effected  between 
the  Scotch  Episcopal  Church  and  those  persons  and  congregations  in  Scotland  who 
were  connected  with  the  Church  of  England  under  ministers  ordained  by  EngUsh 
or  Irish  bishops.  Articles  of  union  were  framed  with  this  view,  by  which  the  English 
Episcopalians  in  Scotland  came  under  the  authority  of  the  Scotch  bishops,  but  reserved 
Uberty  to  use  the  liturgy  of  the  Church  of  England  in  all  its  offices.  This  union  brought 
a  great  addition  of  strength  to  the  Scotch  Episcopalians,  but,  like  other  aUiances,  it 
brought  consequences  with  it  that  were  not  fully  anticipated.  The  allies — like  the 
Saxons  who  came  to  help  tlie  Britons  against  the  Picts — soon  came  to  gain  an  ascendancy 
over  the  friends  who  had  invited  their  aid.  The  new  congregations,  and  still  more 
the  additional  adherents  that  were  in  process  of  time  gained  from  England  by  the 
immigration  of  English  families,  and  the  education  of  young  persons  in  English  schools 
and  universities,  were  all  prejudiced  in  favour  of  the  English  as  compared  with  the 
Scotch  Communion  Office.  The  old  Scotch  Episcopalians  took  the  alarm,  and,  by 
the  canons  of  1811  and  1838,  asserted  the  primary  authority,  and  tried  to  preserve 
the  practice  of  the  Scotch  Office.  The  English  Office,  however,  confessedly  gained 
ground,  while  the  Scotch  service  became  with  many  persons  a  stumbling-block  and  cause 
of  offence.     Its  reputation  perhaps  suffered  as  much  from  its  extreme  admirers,  who 
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magnified  the  importance  of  its  peculiarities,  as  from  the  attacks  of  its  most  eager 
opponents.    This  state  of  things  not  unnaturally  led  to  the  canons  of  1863,  by  which 
the  Scotch  Office,  though  still  allowed  and  authorised,  is  placed  on  a  lower  ped^tal 
than  it  occupied  before.    The  change  coincides  remarkably  with  the  passing  of  the 
Act  of  1865,  removing  the  disability  that  previously  attached  to  Scotch  orders,  and 
the  passing  of  that  Act,  there  is  little  doubt,  was  facilitated  by  the  terms  of  the  new 
canons.    It  is  in  these  circumstances  that  the  present  action  has  been  brought.    It 
is  difficult  not  to  sympathise  in  some  degree  with  the  feelings  of  the  pursuer,  and  others 
who  may  agree  with  him.    An  important  feature  in  the  service  of  his  Church,  dis- 
tinguishing it  from  the  Established  Church  of  England,  and  at  the  same  time  thought 
to  connect  it  with  a  tradition  of  remote  antiquity,  has  been  treated  with  some  appear- 
ance of  disparagement — not  indeed  obliterated,  but  thrown  into  the  shade,  and  made 
subordinate  to  a  difi'erent  service  less  distinctive,  and,  as  he  thinks,  less  catholic ;  and 
this  has  been  done  upon  the  ground  partly  that  this  Scotch  service  is  liable  to  the  imputa- 
tion of  containing  errors  in  doctrine,  and  practices  approaching  to  superstition, — accusa- 
tions to  which  countenance  seems  in  some  degree  to  be  given  by  the  recent  changes. 
But  the  question  for  us  to  decide  is  not  whether  the  pursuer's  feelings  are  intelligible 
and  natural,  but  whether  his  action  is  relevant  and  tenable.    There  is  certainlv  a 
general  relevancy  in  the  case  which  the  pursuer  professes  to  make.     He  says  tnat 
the  synod,  whose  members  are  here  convened,  have  made  a  change  in  the  constitution 
of  the  Scotch  Episcopal  [174]  Church  which  they  had  no  right  or  power  to  make, 
either  under  the  functions  committed  to  them,  or  in  reference  to  the  contract  which 
the  Church  had  entered  into  with  the  pursuer ;  and  he  alleges  that  he  has  thereby 
suffered  a  civil  wrong.    But  a  case  that  has  a  general  relevancy  may  break  down  upon 
details,  by  failing  to  specify  any  facts  and  circumstances  which  support  the  general 
averment ;  and  this,  I  think,  is  the  case  here.    ITie  Lord  Ordinary  has  found  that 
the  grounds  of  reduction  and  averments  on  record  are  not  relevant,  or  sufficient  to 
support  the  conclusions  of  the  action.    His  Lordship  refers,  in  the  first  place,  to  the 
conclusions  of  the  summons,  in  which  damages  are  sought,  and  he  explains  the  grounds 
on  which  he  holds  the  pursuer's  case  to  be  here  irrelevant.    In  all  of  the  Lord  Ordi- 
nary's remarks  upon  this  part  of  the  case  I  fully  concur,  and  have  nothing  to  add. 
With  regard  to  the  reductive  and  declaratory  conclusions,  the  Lord  Ordinary  seems  to 
me  to  rest  his  judgment  upon  the  ground  mainly  that  the  questions  raised  relate  to  an 
ecclesiastical  matter  which  involves  no  civil  right.    I  do  not  say  that  the  Lord  Ordi- 
nary's views  in  this  respect  are  erroneous.     On  the  contrary,  I  concur  in  them  generally. 
But  there  is  one  aspect  of  the  case  on  which  I  entertain  some  doubt,  and  would  wish 
to  reserve  my  opinion.    Suppose  it  could  be  held  that  the  pursuer,  as  he  alleges,  was 
placed  by  the  canons  complained  of  in  imminent  peril  of  being  deprived  of,  or  degraded 
from  his  orders,  I  am  not  satisfied  that  that  may  not  involve  a  matter  of  civil  injury 
from  which  the  pursuer  might  seek  protection.    If,  contrary  to  the  canons  and  to 
the  contract  with  him,  the  pursuer  was  threatened  with  the  immediate  prospect  of 
d^radation,  there  seems  to  me  to  be  room  for  considering  whether  the  possession 
of  holy  orders,  and  the  loss  of  them  through  a  wrongful  act,  do  not  involve  privileges 
and  capabiUties  that  may  infer  civil  or  patrimonial  consequences.    Clerical  orders 
conferred  by  a  non-estabfished  Church  may  have  little  or  no  civil  effect  in  this  part 
of  the  island.    But  they  may  possibly  confer  benefits  elsewhere  which  may  entitle 
the  pursuer  to  have  them  preserved  by  the  interference  of  a  civil  Court.    The  pursuer 
may  not  be  in  a  situation  personally  to  urge  this  plea,  or  his  complaints  may  be  ground- 
leas,  or  his  action  premature,  or  not  directed  against  the  proper  parties,  but  at  present 
I  should  hesitate  to  throw  it  out  on  the  mere  ground  that  it  involved  no  civil  interest. 
It  was  suggested  at  the  bar  that  the  pursuer's  orders  could  not  be  taken  away.    But 
this  is  a  mistake.    The  Church  that  confers  orders  can  take  them  away,  and  the  new 
canons  contemplate  the  exercise  of  this  power.     The  ground  on  which  I  am  prepared, 
without  difficulty,  to  adhere  to  the  Lord  Ordinary's  interlocutor,  is  that  the  pursuer 
has  not  shewn  any  excess  of  powers  in  the  acts  of  the  defenders,  or  any  contract  of  which 
they  have  committed  a  breach.    In  these  respects  I  consider  the  pursuer's  statements 
to  be  wholly  irrelevant  and  insufficient.    The  complaints  of  the  pursuer  are  twofold — 
(1)  as  to  the  way  in  which  the  Scotch  Office  has  been  dealt  with  in  the  new  canons ; 
and  (2)  as  to  the  position  in  which  the  pursuer  is  now  placed  as  to  the  other  services 
of  the  English  liturgy.     1st,  And  first  with  regard  to  the  Communion  Office :  In 
this  question,  and  between  these  parties,  I  consider  one  point  to  be  clear — viz.  that  each 
of  the  two  Communion  Services  referred  to  must  be  regarded,  first,  as  resting  upon 
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sound  doctrinal  views;  second,  as  in  accordance  with  the  Thirty-nine  Articles  of 
Religion ;  and,  third,  as  being  adequate  and  sufficient  to  convey  the  grace  and  exercise 
the  sacred  influence  which  are  held  to  accompany  this  holy  celebration.     One  service 
may  please  some  tastes  more  than  the  other ;  one  of  them  may  be  thought  to  express 
more  clearly  what  is  meant,  or  the  other  to  guard  more  cautiously  against  the  possibility 
of  misconstruction.    But  both  must  be  held  by  all  the  members  of  this  cx)mmunity 
to  be  safe,  sufficient,  and  orthodox.    None  of  the  parties  here  can  be  heard  to  say  that 
either  of  the  two  is  defective  in  essentials  or  at  variance  with  Scripture.    Whether  the 
preference  be  given  to  the  one  or  to  the  other,  both  are  sanctioned  by  all  the  canons, 
old  and  new,  and  it  cannot  be  supposed  that  the  Church  would  sanction  what  is  de- 
fective or  erroneous.    Whatever  its  words  may  be,  they  must  be  construed  in  an  ortho- 
dox sense.     I  wish  to  judge  no  man,  but  if  there  be  any  minister  or  bishop  of  the  Scotch 
Episcopal  Church  that  thinks  the  Scotch  Office  superstitious  or  unscriptural,  it  humbly 
appears  to  me  that  the  sooner  he  leaves  this  Church  the  better  for  his  own  peace  of  mind, 
as  under  the  second  section  of  the  30th  canon  of  1863  he  may  be  compelled,  if  he  be- 
comes a  bishop,  to  sanction  it,  which  it  might  be  difficult  for  him  to  do.     On  the  other 
hand,  I  cannot  listen  to  any  allegations  by  the  pursuer  that  the  English  [175]  Office 
is  defective  or  unsound.     He  has  not  said  so  on  record,  but  in  the  course  of  debate  his 
counsel  said  something  to  that  effect,  and  suggested,  in  particular,  that  he  could  not 
conscientiously  be  present  at  synods  or  other  meetings  at  which  the  English  Office 
might  be  used.     Are  we  to  understand  from  this  that  the  pursuer  could  not  worship 
or  partake  of  the  communion  in  a  congregation  which  uses  the  English  Office,  and 
that  in  this  way  one  part  of  the  Scottish  Episcopal  Church  is  not  in  communion  with 
the  other  1    This  is  a  kind  of  schism  which  I  do  not  understand,  and  which  is  not  to  be 
supposed  or  countenanced.  I  hold,  then,  that  according  to  the  canons  of  this  community, 
both  services  are  substantially  the  same,  and  are  different  forms  of  the  same  observ- 
ance.    This,  I  think,  was  assumed  and  implied  in  the  transactions  that  led  to  the  Act 
1792,  to  the  union  that  took  place  in  1804,  and  to  the  canons  of  1811  and  1838,  which 
last  the  pursuer  subscribed,  and  to  which  he  refers  as  containing  the  charter  of  his 
rights.    This  being  the  case,  the  question  is,  whether  the  alteration  made  by  the  canons 
of  1863  as  to  the  relative  position  of  these  offices  was  ultra  vires  or  contrary  lo  contract  ? 
On  this  point  it  seems  almost  sufficient  to  refer  to  the  21st  canon  of  1838,  which  is 
the  same  also  as  the  corresponding  canon  of  1811.     It  is  there  set  forth  as  the  right 
of  the  Church  at  large,  and  of  every  national  church  in  particular,  "  to  ordain,  change, 
and  aboUsh  ceremonies  or  rites  of  the  Church  ordained  only  by  man's  authority." 
This  privilege  is  asserted  as  the  explanation  and  justification  of  the  Scotch  Church 
having  one  office  while  the  Church  of  England  has  another.    The  Communion  service 
thus  referred  to  is  in  this  way  expressly  classed  as  one  of  those  ceremonies  or  rites 
ordained  only  by  man's  authority, — i.e.  although  the  eucharist  in  itself  is  a  Divine 
injunction,  the  manner  of  celebrating  it  is  a  right  or  ceremony  of  merely  human 
authority,  which  every  church  may  order  or  vary  as  it  thinks  best.     In  the  face  of 
this  declaration,  it  seems  impossible  to  question  the  right  of  the  Scotch  Episcopal  Church 
to  deal  with  the  Communion  Office  in  any  manner  consistent  with  sound  doctrine  ; 
and  as  I  have  already  shewn  that  both  of  these  offices  must  here  be  held  to  be  unex- 
ceptionable, I  cannot  see  how  we  can  refuse  effect  to  an  enactment  which  merely  alters 
the  relative  precedence  of  these  two  offices,  both  of  which  were  already  authorised. 
Reference  is  made  bv  the  pursuer  to  the  33d  canon  of  1838,  which  is  said  to  Hmit  the 
power  of  a  General  Synod  to  alter  canons  only  where  the  alterations  are  in  conformity 
with  the  recognised  constitution  and  acknowledged  practice  of  the  Church.    But  it 
is  part  of  the  constitution  that  the  Church  can  alter  rites  and  ceremonies,  and  it  is 
not  denied  that  the  synod  represents  the  Church  in  this  respect.    With  regard  to  the 
acknowledged  practice,  that  can  only  mean  that  alterations  are  not  to  be  at  variance  with 
the  practice  of  the  Church  in  essentials.    It  cannot  mean  that  no  practice  can  be 
changed,  because  every  change  of  a  canon  must  infer  a  change  of  practice.     But  what 
has  been  the  acknowledged  practice  of  this  Church  as  to  the  Communion  Service  1 
It  has  been  seen  that  when  the  Episcopalians  formed  part  of  the  Established  Church 
in  Scotland,  they  had  no  liturgy  or  set  forms  of  any  kind.    Again,  after  the  Revolution, 
they  had  no  liturgy  or  settled  forms,  and  when  these  came  gradually  to  be  introduced, 
it  was  done  in  an  anomalous  and  irregular  manner  by  individual  bishops  and  congre- 
gations adopting  certain  forms,  among  which  great  discrepancy  prevailed  down  to  a 
very  late  period,  while  the  form  for  which  the  pursuer  contends  has  no  sanction  of 


I?.KAGPHKR80N,176,  FORBES  V,  EDEN,  ETC.  [1865]  223 

any  regular  kind,  nor  any  authorised  text  to  which  an  appeal  can  be  made.  The 
canons  of  1811  and  1838  are  scarcely  intelligible  or  consistent,  and  on  this  matter 
certainly  do  not  support  the  pursuer's  case.  They  speak  of  the  authority  which  intro- 
duced the  Scotch  Service,  meaning  obviously  the  authority  of  the  King  in  1637  ;  but 
the  office  for  which  the  pursuer  contends,  and  which  he  says  was  sanctioned  by  these 
canons,  is  not  the  King's  Office,  but  something  materially  different,  and  traceable 
to  no  authority  whatever.  The  acknowledged  practice  of  this  Church  indeed  in  this 
matter  has  been  not  to  preserve  stability,  but  to  make  constant  changes  in  the  Com- 
munion Office  from  time  to  time, — ^a  practice  in  accordance  with  the  power  of  change 
asserted  in  the  canons,  however  loosely  it  may  sometimes  have  been  exercised.  Further, 
there  can  be  no  doubt  that,  looking  to  the  practice  for  the  period  between  1838  and 
1863,  the  tendency  has  been  in  the  direction  of  the  English  Office.  This  is  not  disputed 
b?  the  pursuer.  *  The  Anglican  view  has  gained  ground  from  the  obvious  causes 
already  referred  to,  and  the  feeling  in  favour  of  the  Scotch  Office  has  diminished  in 
point  of  extent,  although  [176]  it  may  not  have  diminished  in  point  of  intensity,  where 
it  remaiued  at  all.  It  was  not  unreasonable  in  the  General  Synod  to  give  effect  to 
this  change  of  feeling,  if  they  had  the  power  to  do  so,  and  thus  to  bring  the  rule  of  the 
Church  in  conformity  with  the  prevailing  feeling.  That  is  the  ratio  set  forth  in  the 
new  canons,  and  not  contradicted  by  the  pursuer.  The  case  of  the  pursuer  seems  to 
be,  that  under  the  canons  of  1838,  and  in  a  question  with  him,  the  terras  and  position 
ol  the  Scotch  Office  were  immutable.  This  surely  cannot  be  maintained.  It  cannot 
be  supposed  that  any  Church  would  tie  up  its  hands  in  this  manner,  in  the  very  same 
breath  in  which  it  declares  that  every  Church  has  an  inherent  right  to  alter  rites  and 
ceremonies,  and  that  the  Communion  Service  is  one  of  the  things  to  which  that  power 
extends.  Suppose  that  the  synod  of  1863  had  gone  back  to  Laud's  Office  itself,  and 
had  annulled  all  the  recent  additions  and  alterations  to  which  it  had  been  subjected 
by  individual  bishops  or  parties  in  the  Church,  would  that  have  been  ultra  vires  of 
the  synod,  or  a  breach  of  contract  with  the  pursuer  1  It  would  be  very  strange  to 
say  80,  and  yet  the  adoption  of  the  English  Office  is  only  an  exercise  of  the  same  kind 
of  power,  and  in  the  same  direction.  It  may  perhaps,  indeed,  be  thought  there  is  more 
difference  between  Laud's  Office  and  the  Scotch  Office  as  it  now  stands,  than  between 
Land's  Office  and  the  English  liturgy.  It  must  always,  no  doubt,  be  a  limitation 
on  the  power  of  the  Church,  or  of  the  synod,  that  any  alteration  made  in  the  Communion 
Office  shall  be  consistent  with  sound  doctrine,  and  shall  not  affect  the  celebration  of 
the  sacrament  as  a  Divine  institution ;  but  if  I  am  right  in  thinking  that  the  English 
Office  must,  between  these  parties,  be  held  to  be  unobjectionable,  no  difficulty  arises 
on  this  head.  I  can  find,  therefore,  no  excess  of  powers  in  anj^hing  the  defenders 
luiTe  here  done,  and  no  contract  between  them  and  the  pursuer  which  could  prevent 
them  from  varying  the  comparative  use  or  relative  position  of  these  two  services.  The 
utmost  that  the  pursuer  could  make  of  this  matter  seems  to  be,  that  it  is  a  part  of  the 
eoDstitution  of  this  Church  that  there  shall  be  two  authorised  services,  and  not  one 
oaJj,  and  that  individual  congregations  shall  be  allowed  their  choice  in  this  respect. 
I  do  not  say  that  even  this  is  clear,  but  it  seems  to  me  to  be  the  utmost  limit  to  which 
it  is  possible  to  extend  the  kind  of  contract  on  which  the  pursuer  founds.  WTiether 
the  Church  will  go  further  than  they  have  done  in  this  matter,  and  seek  by  some  future 
anon  to  oust  the  Scotch  Office  altogether,  and  deprive  it  of  any  authority  or  observ- 
4flcc,  is  a  matter  on  which  it  is  needless  to  speculate,  and  which  may  depend  on  whether 
it  may  be  for  the  majus  bonum  of  the  Church  that  this  should  be  done.  It  has  not 
tei  done  yet,  and  the  pursuer,  and  others  of  his  way  of  thinking,  are  by  the  new 
anon  at  full  liberty  t^  remain  in  communion  with  their  brethren,  and  use  the  Scotch 
Office,  so  long  as  they  can  form  a  congregation  of  which  the  majority  is  in  favour  of 
that  service.  Second,  as  to  the  use  of  the  English  Prayer-book,  which  the  pursuer 
wnaplains  of  having  been  forced  upon  him  in  other  services,  I  cannot  see  that  the 
pursuer  is  placed  by  the  canons  of  1863  in  a  different  position  from  what  he  occupied 
wfore.  With  regard  to  the  burial  service,  many  good  men  have  objected  to  the  indis- 
criminate way  in  which  the  deceased  person  is  spoken  of  as  a  Christian  brother  or 
sister,  for  whom  the  sure  hope  of  a  blessed  resurrection  may  seem  to  be  entertained. 
Bat  in  Scotland,  where  the  pursuer's  Church  is  not  established,  he  cannot  be  called 
upon  to  bury  any  who  are  not  of  his  own  communion,  and  he  cannot  surely  object 
to  its  being  supposed  that  such  persons  are  in  a  state  of  acceptance  where  they  have 
not  been  exconimunicated,  but  retained  in  the  bosom  of  the  Church.    Upon  the  whole, 
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being  clearly  of  opinion  that  the  pursuer  here  has  not  shewn  any  excess  of  powers, 
or  any  breach  of  contract,  I  am  for  adhering  to  the  liOrd  Ordinary's  interlocutor. 

The  Court  pronounced  this  interlocutor  : — *"  Refuse  said  note,  and  adhere  to  the 
interlocutor  reclaimed  against,  with  additional  expenses ;  and  remit,"  &c. 

WiLLUM  Peacock,   S.S.C— Ronald  &  Ritchie,   S.S.C— Agents. 

[Affirmed,  1867,  5  M.  (H.  L.)  36.] 


No.  42.  IV.  Macphebson,  177.    12  Dec  1865.    Ist  Div.— 0. 

Thomas  Jackson,  Petitioner.— 2iord-Adi?.  Moncreiff —Monro. 

Ciiables  WEiiCH,  Respondent.— 5oZ.-(?c7i.  Young  ^Clark—Scott. 

David  Pearson,  Respondent. 

Trust — Removal  of  Trustee, — A  trustee  appointed  by  two  partners  to  realise  and 
distribute  the  company  estate  for  behoof  of  creditors,  removed  (on  the  petition  of 
one  of  the  partners,  the  other  and  the  trustee  resisting)  from  the  office  of  trustee 
on  account  of  conduct  inconsistent  with  his  duty  to  the  trust,  though  not  amounting 
to  corruption. 

Jackson  presented  this  petition  for  the  removal  of  Welch  from  the  office  of  trustee, 
which  he  held  under  a  trust-disposition  executed  by  the  petitioner  and  his  then  partner, 
Pearson,  and  for  the  appointment  of  a  judicial  factor  on  tne  trus1>^tate. 

Answers  were  given  in  for  the  trustee,  and  for  Pearson.  A  proof  before  answer 
was  allowed.  The  circumstances  under  which  the  petition  was  presented,  and  the 
result  of  the  proof,  are  fully  given  in  the  opinion  of  the  Court,  which  was  delivered  by — 

The  Lord  President. — ^This  is  an  application  for  the  removal  of  Charles  Welch, 
writer  in  Cupar,  from  the  office  of  trustee  on  the  estates  of  Pearson  and  Jackson,  writers 
in  Kirkcaldy.    The  ground  of  the  application  is  misconduct  on  the  part  of  the  trustee. 
It  appears  that  in  1860  Pearson  and  Jackson  dissolved  partnership,  and  appointed  Mr. 
Welch  as  their  trustee,  conveying  to  him  their  whole  estates,  with  power  to  wind  up 
the  estate,  and  to  act  as  arbiter  betwixt  the  parties  in  all  matters  necessary  for  the 
winding  up.    In  the  course  of  the  following  year  certain  feu-duties  belonging  to  the 
company  were  exposed  to  public  sale.    The  articles  of  roup  were  pretty  much  in  the 
ordinary  form.     On  16th  July  1861  the  feu-duties  were  purchased  by  Mr.  Galloway, 
a  clerk  of  Mr.  Welch.    This  person  seems  to  have  had  some  means,  but  how  far  these 
were  extant  at  the  time  of  the  purchase  does  not  appear.    A  disposition  in  his  favour, 
which  contained  a  discharge  of  the  price,  was  in  a  few  days  thereafter  executed  and 
delivered  to  him  by  Mr.  Welch.     Sasine  was  recorded  on  4th  March  1862,    Then  it 
appears  that  the  purchaser,  or  Mr.  Welch  acting  for  him,  negotiated  a  loan  of  £500  on 
the  security  of  the  feu-duties,  and  some  other  heritable  subjects  of  greater  value.     That 
sum  of  £500  was  received  by  Mr.  Welch,  as  appears  from  his  cash-book,  on  6th  March 
1862.     Meanwhile,  the  price  of  the  feu-duties  had  not  been  paid  by  Galloway,  and  the 
trust-estate  was  not  credited  with  it.    A  process  of  multiplepoinding  seems  to  have 
afterwards  depended,  and  the  price  was  not  credited  in  it  either.    We  are  told,  how^ever, 
that  the  sum  has  been  consigned  in  this  process.    It  appears  that  the  trust  did  not  go 
on  very  smoothly  with  Mr.  Jackson.    The  trustee  says  he  was  very  obstructive.     It 
appears  that  Pearson  and  Jackson,  whatever  was  the  case  before  the  dissolution,  iwere, 
after  it,  in  anything  but  a  comfortable  position  towards  each  other.    Pearson  and  his 
son  seem  to  have  gone  into  partnership,  and  Mr.  Welch  seems  to  have  been  in  con- 
sultation with  them  as  to  their  matters.    This  petition  is  then  presented  for  the  .trustee's 
removal.    Answers  are  given  in  both  for  Mr.  Welch  and  for  Mr.  Pearson.     Pearson 
says  he  is  quite  satisfied,  and  does  not  wish  Mr.  Welch's  removal.    A  condescendence 
was  ordered  and  lodged,  and  Mr.  Jackson  there  seta  forth  very  distinctly  his  charge 
against  Mr.  Welch.     In  article  7  he  says  that  "  it  was  at  the  respondent's  instigation, 
and  at  his  hand,  and  for  his  behoof,  that  Galloway  purchased  the  said  subjects  at  JB 1 8 1 , — 
a  sum  far  below  their  value."    Then  he  goes  on  to  state  the  granting  of  the  dispoaition» 
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and  the  borrowing  of  the  money  ;  and  in  article  14  he  says, — "  The  whole  proceedings 
in  reference  to  Una  pretended  sale  were  taken  for  the  respondent's  own  purposes  and 
objects,  and  were  in  fact  a  mere  scheme  on  the  part  of  the  respondent  to  get  tne  use  of, 
and  to  raise  money  upon  the  trust-property  for  his  own  incuvidual  behoof,  Galloway 
being  a  mere  tool  in  the  hands  of  the  respondent.  These  proceedings  have  been  studi- 
ously concealed  from  the  petitioner.  In  virtue  of  the  foresaid  deed  of  settlement  by 
Galloway  "  (referring  to  a  settlement  executed  by  Galloway  before  his  death,  in  favour  of 
Welch), "  the  respondent  is  now  ex  facie  proprietor  of  the  superiority  in  his  own  right, 
without  the  trust-estate  being  credited  either  with  the  price  of  the  feu-duties  or  casual- 
ties [178]  which  have  become  payable  in  respect  of  Galloway's  death,  or  otherwise."  A 
proof  has  been  led,  various  documents  have  been  recovered,  and  a  number  of  wit- 
nesses examined  In  particular,  Mr.  Welch  himself  was  examined  at  great  length. 
His  examination  seems  to  have  extended  over  several  days.  Some  of  the  examina- 
tion may  have  been  unnecessary,  but,  at  the  same  time,  it  is  to  be  observed  that  there 
appears  to  have  been  great  difficulty  in  extracting  from  him  what  he  should  not  have 
been  so  unwilling  to  tell. 

The  question  we  have  to  decide  is,  whether  the  proof  discloses  sufficient  to  justify 
our  removing  the  trustee.    This  is  not  the  case  of  a  trustee  in  bankruptcy,  nor  that 
o(  a  testamentary  trustee,  nor  that  of  a  judicial  factor.    It  is  a  trust  constituted  by 
two  parties,  which  both  might  put  an  end  to  if  they  pleSwed.     It  is  not  enough  to  put 
an  end  to  it  that  one  party  wishes  it.    It  was  contended  for  Mr.  Welch  that  the  ground 
of  this  application  was,  that  the  trustee  had  acted  corruptly,  and  that  a  case  of  corruption 
must  be  made  out.    I  think  that  is  an  over-statement  of  the  petitioner's  case.    That  is, 
no  doubt,  stated ;  but  there  are  other  things  also  stated.    It  wafi  stated  that  the  sub- 
jects were  sold  at  an  undervalue.    I  think  that  ground  was  departed  from  by  the  Lord 
Advocate ;  at  all  events,  it  has  not  been  supported  by  evidence.    But  still,  though  that 
ia  not  established,  we  have  before  us  the  whole  history  of  the  matter,  and  the  question 
is  whether  in  the  course  of  that  history  there  was  a  breach  of  trust  on  Welch's  part, 
such  as  will  justify  the  Court  in  exercising  its  power  of  removal.     Some  of  his  pro- 
ceedings were  of  a  most  singular  kind.    He  has  most  unfortunately,  to  say  the  least  of 
it,  allowed  himself  to  be  mixed  up  with  Galloway  in  the  business  in  a  most  unseemly 
manner.    He  acted  both  for  the  trust-estate  and  for  Galloway,  and,  like  most  people 
who  act  for  two  parties  in  the  same  matter,  with  opposing  interests,  he  has  imperilled 
the  one  in  attendmg  to  the  interests  of  the  other.    It  is  a  singular  fact  that  on  the  day 
of  the  sale  he  granted  a  letter  to  Galloway  giving  him  an  obligation  as  to  the  completion 
of  the  title,  which  placed  him  in  a  better  position  than  those  who  had  merely  read  the 
articles  of  roup.    The  letter  was  in  these  terms : — "  Pearson  and  Jackson's  Trust — 
South  Toll  Feus. — Dear  Sir, — Referring  to  my  conversation  with  you  as  to  these,  I 
wiite  to  say,  that  if  you  shall  purchase  them,  I  oblige  myself,  as  disponee  of  Mr.  David 
Pearson  and  Mr.  Thomas  Jackson,  to  give  you  a  complete  and  clear  title. — I  am,  &c. 
Charles  Welch."    It  is  said  that  this  letter  contained  nothing  that  was  not  in  the 
articles  of  roup.    Then  why  was  it  granted  1    Then,  when  the  purchase  was  made,  the 
purchaser,  whose  history  as  it  appears  in  evidence  shews  that  he  was  a  party  as  to  whom 
caution  was  to  be  observed  rather  than  otherwise,  is  put  in  possession  of  a  disposition 
containing  a  discharge  for  the  price  without  his  having  paid  it.    Then  a  loan  is  obtained 
OFcr  the  subjects,  and  the  sum  borrowed  is  received  by  Mr.  Welch,  but  no  part  of  it  is 
ap|£ed  in  payment  of  the  price.    The  money  seems  to  have  been  appliea  otherwise. 
Mr.  Welch  gives  no  explanation,  except  that  his  brother  took  charge  of  his  cash  matters. 
That  is  not  satisfactory.     In  the  meantime,  Mr.  Jackson  is  proceeded  against  for 
payment  of  a  trust  debt  little  more  in  amount  than  the  price  of  the  subjects,  and  he  is 
ioearcerated  for  it.    What  is  the  explanation  of  all  this  1    It  is  said  there  was  a  real 
harden  over  the  subjects  which  had  to  be  cleared  off.    There  does  seem  to  have  been 
wch  a  burden  at  one  time,  but  there  is  also  some  evidence  that  it  had  been  paid  off, 
although  there  was  no  discharge  of  it.     That,  however,  was  no  reason  for  putting 
G*Doway  in  possession.    It  might  have  been  a  reason  for  suspending  the  settlement. 
r  do  not  see  that  it  is  any  excuse  at  all.    This  is  not  satisfactory ;  but  it  is  said  that  Mr. 
Jackson  afterwards  acquiesced  in  what  had  been  done.    That  is  not  a  good  answer 
u&er.    I  do  not  think  it  is  proved  that  he  did  acquiesce  in  the  sense  in  which  the 
statement  is  made.    Therefore  I  think  there  has  been  a  great  departure  from  the  course 
of  conduct  which  this  trustee  ought  to  have  followed,  and  irregularity  of  such  a  character 
that  I  think  it  not  right  that  he  should  be  continued  as  trustee.    I  give  no  opnion  as  to 
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his  motives.  If  he  had  sold  the  property  at  an  undervalue,  that  would  have  heen  a  case 
of  the  grossest  kind  imaginable.  But  although  he  did  not  do  so  he  had  ulterior  views, 
whatever  they  were,  which  were  favourable  to  Galloway,  the  purchaser,  and  unfavour- 
able to  the  trust-estate.  And,  besides,  he  mixed  himself  up  with  one  of  two  parties 
betwixt  whom  he  had  been  empowered  to  act  as  arbiter.  Tne  judgment  of  the  Court 
is  that  Mr.  Welch  must  be  removed  from  office. 

The  Gouet,  of  consent  of  parties,  allowed  the  petition  to  be  amended  [179]  by  an 
additional  prayer  for  sequestration  of  the  estate,  and  thereafter  pronounced  this  inter- 
locutor : —  Remove  the  respondent,  Gharles  Welch,  from  the  office  of  trustee  under 
the  trust-disposition  and  assignation,  dated  17th  September  1860,  mentioned  in  the 
petition  :  Of  consent  of  parties  given  at  the  bar,  allow  the  prayer  of  the  original  petition 
to  be  amended  at  the  bar ;  and  this  having  been  done,  sequestrate  the  estates  conveyed 
by  the  said  trust-disposition  and  assignation,  so  far  as  these  still  belong  to  the  firm  of 
Pearson  and  Jackson,  and  are  vested  in  the  person  of  the  said  Charles  Welch  as  trustee 
foresaid:  Appoint  Kenneth  Mackenzie,  chartered  accountant  in  Edinburgh,  to  be 
judicial  factor  on  the  said  sequestrated  estates,  with  the  usual  powers,  he  always  finding 
caution  before  extract;  and  ordain  the  said  Charles  Welch  to  dispone,  convey,  and 
assign  to  the  said  judicial  factor,  at  the  expense  of  the  said  Kenneth  Mackenzie,  judicial 
factor  foresaid,  the  said  trust-estates  so  far  as  still  vested  in  him  as  aforesaid,  and  as  may 
be  demanded  by  the  said  judicial  factor,  reserving  to  the  said  Charles  Welch  all  pre- 
ferable and  other  claims  competent  to  him  against  the  said  trust-estates,  to  be  ultimately 
given  effect  to  by  the  said  judicial  factor  in  the  same  way  as  if  an  accounting  had  taken 
place  between  him  and  the  said  Charles  Welch  before  the  latter  had  denuded  of  and 
conveyed  the  said  trust-estates  ;  and  reserving  also  all  objections  to  the  said  claims  as 
accords  of  law,  the  expense  of  executing  the  said  judicial  factory  being  always  preferably 
provided  for  and  allowed  in  the  said  accounting ;  and  decern :  Find  the  said  Charles 
Welch  liable  to  the  petitioner  in  the  expenses  of  this  process,  subject  to  modification  ; 
and  remit  to  the  Auoitor  to  tax  the  account  thereof  when  lodged,  and  to  report :  Farther, 
find  that  the  said  Charles  Welch  shall  not  be  entitled  to  charge  against  the  said  trust- 
estates  the  expenses  incurred  by  him  in  or  in  reference  to  this  process." 

Duncan  &  Dewar,  W.S.— David  Crawford,  S.S.C— Agents. 


No.  43.  IV.  Macpherson,  179.     13  Dec.  1865.     1st  Div.— Lord  Kinloch,  M. 

Mary  Sproat  Kerr,  Pursuer. -SoZ.-Gen.  Ycmng—Gifford. 

Thomas  Alexander  Sproat  and  Others  (Thomson's  Trustees  and 

Beneficiaries),  Defenders. —Patton—Hom. 

Clause — Condition — Legacy. — A  testator  directed  his  trustees  to  invest  £3000  in  Govern- 
ment stocks  or  good  heritable  security,  and  to  pay  the  interest  to  M  K,  his  niece, 
half-yearly  during  her  life,  and  thereafter  to  divi<fe  the  principal  among  her  children, 
whom  failing,  to  hold  the  same  as  residue.  Two  years  and  a  half  after  the  testator's 
death,  his  sister  executed  a  codicil  to  her  settlement  disponing  the  estate  of  X  to 
M  K,  with  the  declaration,  "  that  in  the  event  of  the  foresaid  legacy,  bequeathed, 
to  my  said  niece  by  my  said  brother,  being  paid  to  her  within  one  year  after  my 
decease,  then  she  shall  have  no  right  to  the  said  lands."  The  testatrix  died  six  months 
after  executing  the  codicil.  The  trustees  of  the  brother  made  no  payment  to  the 
niece  in  respect  of  said  legacy,  nor  any  investment  of  the  £3000,  until  the  last  day 
of  the  year  after  the  death  of  the  testatrix,  when  the  sum  was  lodged  in  bank  oxx 
a  deposit  receipt  "  for  behoof  of  the  trustees,"  "  for  investment  in  favour  of  "  M  K. 
It  appeared  that  the  niece  had  previously  expressed  a  strong  wish  that  the  funcLs 
shoiild  not  be  invested  in  Government  securities,  and  that  she  had  not  objected 
to  the  funds  being  lodged  in  bank.  In  an  action  subsequently  raised  by  the  niece 
for  declarator  that  she  was  entitled  to  the  estate  of  Xy—Held  (rev.  judgment  of  Lor^i 
Kinloch,  diss.  Lord  Gurriehill),  that  the  legacy  of  the  uncle  had  been  "  paid,"  in. 
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the  sense  of  the  testatrix,  within  a  year  from  her  death,  and  that  the  pursuer  had 
no  right  to  the  estate. 

Thomas  Sproat,  sometime  of  Geelong,  Australia,  and  afterwards  residing  at  Moffat, 
in  the  county  of  Dumfries,  died  on  30th  January  1859,  leaving  a  [180]  trust-disposition 
and  settlement,  by  which  he  appointed  separate  trustees  for  the  realisation  of  his 
estate  in  Scotland  and  Australia  respectively.  He  appointed  his  Australian  trustees, 
after  paying  debts  and  certain  legacies,  to  transmit  the  residue  to  the  trustees  in  Scot- 
land The  latter  received  the  following  direction ; — ^"  Secondly,  I  appoint  my  said 
trustees  to  invest  the  sum  of  £3000  sterling  in  Government  or  good  heritable  security, 
in  their  own  names,  as  trustees  foresaid,  and  hold  and  retain  the  same,  and  pay  the 
interests,  dividends,  and  profits  thereof  to  my  niece,  Mary  Sproat  Kerr,  only  child 
of  Peter  Kerr  and  Nicholas  Sproat  or  Kerr,  during  all  the  days  of  her  life,  and  that 
at  two  terms  in  the  year,  Whitsimday  and  Martinmas,  by  equal  portions,  declaring 
that  the  said  interests,  dividends,  and  profits  shall  be  paid  to  the  said  Mary  Sproat 
Kerr,  exclusive  of  and  not  subject  to  the  jus  mariti  of  any  husband  she  may  marrv, 
and  shall  not  be  subject  to  or  liable  for  the  debts  or  deeds  of  such  husband,  nor  attach- 
able by  the  diligence  of  his  creditors,  and  that  the  receipt  of  the  said  Mary  Sproat  Kerr 
alone  therefor,  without  the  consent  of  her  husband,  shall  be  valid  and  sujSicient  to  my 
said  trustees  and  all  others  concerned ;  and  on  the  death  of  the  said  Mary  Sproat 
Kerr  I  appoint  my  said  trustees  to  pay  the  said  sum  of  £3000  to  the  lawful  child  or 
children  of  the  said  Mary  Sproat  Kerr,  equally  between  or  among  them,  share  and 
share  alike,  if  more  than  one  :  Declaring  that  said  shares  shall  not  become  vested  in 
said  child  or  children  imtil  he,  she,  or  they,  respectively  attain  the  age  of  twenty-one 
years  complete ;  but  that  whenever,  and  so  soon  as  each  child  respectively  attains 
that  age,  my  said  trustees  shall  pay  or  convey  to  him  or  her,  his  or  her  share,  with 
power,  nevertheless,  to  my  said  trustees  to  apply  the  annual  profits  of  said  shares 
towards  the  maintenance,  clothing,  and  education  of  said  children  respectively,  until 
they  attain  said  age :  Further  declaring,  that  in  the  event  of  any  of  said  children 
dying  previous  to  attaining  said  age  of  twenty-one  years,  the  share  of  such  child  or 
cfuldren  so  dying  shall  accresce  to  the  survivors,  equally  among  them,  who  shall  attain 
said  age,  share  and  share  alike  :  Further  declaring,  that  in  the  event  of  all  of  said 
children  dying  before  attaining  said  age  of  twenty-one  yeahi,  the  said  sum  of  £3000, 
and  any  profits  arising  therefrom,  shall  fall  into  and  become  part  of  the  residue  of  my 
said  estate  and  eSects,  and  be  paid  or  conveyed  as  said  residue  is  hereafter  appointed 
to  be  paid  or  conveyed."    Miss  Kerr  had  no  interest  in  the  residue. 

Mrs.  Elizabeth  Sproat  or  Thomson,  sister  of  Thomas  Sproat,  died  on  7th  March 
1862  (about  three  years  after  her  brother),  leaving  a  settlement  and  codicil.  By  the 
settlement  which  she  had  executed  in  April  1861,  she  bequeathed  certain  legacies, 
and  a  share  of  the  residue  of  her  estate  to  her  niece,  the  said  Mary  Sproat  Kerr.  The 
codicU  was  dated  12th  October  1861,  and  bore, — *"  Considering  that  since  the  execution 
of  the  within  settlement,  my  brother  Alexander  Sproat  has  returned  Irom  Australia, 
but  I  have  received  no  statement  of  the  affairs  of  my  late  brother  Thomas,  and  as  the 
proTisions  contained  in  my  said  settlement  in  favour  of  my  niece  Mary  Kerr,  were 
made  under  the  impression  that  from  the  legacy  bequeathed  to  her  bv  the  settlement 
of  my  said  deceased  brother  Thomas  she  would  be  amply  provided  for,  but  as  I  consider 
it  just  that  she  should  receive  an  additional  provision  from  my  estate  in  the  event  of 
her  not  receiving  the  said  legacy  from  the  estate  of  my  said  brother  Thomas,  Therefore 
I  do  hereby  give,  grant,  and  dispone  to  the  said  Mary  Kerr,  in  the  event  of  her  snr- 
riving  me,  and  to  her  heirs  and  assignees  whomsoever,  heritably  and  irredeemably, 
AH  and  Whole  that  part  of  the  two  merk-land  of  Barmagachan,  now  called  Tongue- 
CToft,  as  also,"  &c.  :  "  But  declaring  that,  in  the  event  of  the  foresaid  legacy  bequeathed 
to  my  said  niece  by  my  said  brother  being  paid  to  her  within  one  year  after  my  decease, 
then  she  shall  have  no  right  to  the  said  lands  hereby  disponed,  and  the  same  shall  be 
dilposed  of  as  provided  for  in  the  said  settlement :  .  .  .  Declaring  that  my  niece  herein 
?*nied[181]  Mary  Kerr,  is  intended  for  Mary  Sproat  Kerr,  designed  in  the  preced- 
ing tnis^disposition  and  settlement." 

The  lands  of  Tonguecroft  had  been  specially  conveyed  by  Thomas  Sproat  to  his 
ister  Mrs.  Thomson.  i' 

The  present  action  was  raised  in  September  1863  by  Miss  Mary  Sproat  Kerr  against 
Mrs.  Thomson 'sTtrustees  and  her  heir-at-law,  concluding  for  declarator,  that  in  virtue 
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of  Mrs.  Thomflon's  settlement  and  codicil,  she  was  entitled  to  the  absolute  fee  and 
property  of  the  lands  of  Tonguecroft  and  others,  and  further  concluding  that  the 
trustees  should  be  ordained  to  dispone  and  convey  the  same  to  her  in  absolute  fee. 
The  siunmons  also  contained  a  conclusion  for  adjudication  in  implement.  The  pursuer 
averred ; — (Cond.  12)  "  More  than  one  year  has  elapsed  since  the  decease  of  the  said 
Mrs.  Elizabeth  Sproat  or  Thomson,  and  notwithstanding  the  pursuer's  frequent 
applications,  the  trustees  of  Thomas  Sproat  have  failed  to  invest  the  £3000  for  behoof 
of  the  pursuer  either  in  Grovernment  stock,  or  on  heritable  security,  or  to  pay  the 
pursuer  any  part  of  the  interest  or  profits  thereof.  Neither  the  legacy  of  £3000,  nor 
any  part  thereof,  nor  anv  interest  tnereon,  has  ever  been  paid  to  the  pursuer."    The 

Eursuer  further  stated,  that  after  the  lapse  of  a  year  from  Mrs.  Thomson's  death,  she 
ad  reauired  the  defenders  to  convey  the  lands  to  her  in  terms  of  Mrs.  Thomson's 
codicil,  but  that  they  had  refused  to  do  so. 

The  pursuer  pleaded ; — (2)  By  the  terms  of  the  said  codicil,  the  pursuer  is  entitled 
to  the  said  subjects  absolutely,  her  right  thereto  being  resolvable,  if  within  a  year 
from  the  testatrix's  death  the  pursuer  had  received  payment  out  and  out  of  a  legacy 
of  £3000  from  Thomas  Sproat's  estate.  (3)  The  sum  of  £3000  not  having  been  paid 
to  the  pursuer,  and  separatim,  the  said  sum  not  having  been  invested  within  the  time 
limited,  the  pursuer  is  entitled  to  the  said  subjects  absolutely. 

In  their  defences  Mrs.  Thomson's  trustees  stated  that  Alexander  Sproat,  one  of 
their  number,  who  was  also  one  of  Thomas  Sproat's  Scotch  trustees,  had  in  Dexjember 
1859  gone  to  Australia  to  endeavour  to  get  the  Australian  trustees  to  realise  the  estates 
in  that  country,  but  that  he  had  great  difficulty  in  getting  them  to  do  so.  (Stat.  9) 
**  At  length,  in  January  1861,  the  defender,  Alexander  Sproat,  succeeded  in  prevailing 
upon  Messrs.  Wilson  and  White,  the  Australian  trustees,  to  expose  a  considerable  portion 
01  the  Australian  estates  to  public  sale,  at  prices  such  as  they  considered  adequate, 
and  no  other  ofierer  having  appeared,  the  defender,  «as  had  been  previously  arranged 
betwixt  him  and  Mrs.  Thomson,  offered  the  upet  prices  of  certain  lots,  amounting 
in  all  to  £8699,  ITs.  7d.,  at  which  they  were  sold  to  him  as  acting  for  himself  and  Mrs. 
Thomson." 

The  defenders  further  stated  that  the  full  amoomt  of  the  pursuer's  provision  of 
£3000  was,  in  terms  of  an  arrangement  with  Mr.  Glover,  her  agent,  deposited  in  the 
branch  of  the  Bank  of  Scotland  at  Gkitehouse  on  7th  March  1863,  upon  a  receipt 
in  the  following  terms : — "  Received  from  Thomas  Sproat,  Esq.,  Bainton,  for  behoof 
of  the  trustees  of  the  late  Thomas  Sproat,  Esq.,  sometime  of  Qeelong,  for  investment  in 
favour  of  Miss  Mary  Sproat  Kerr,  Three  thousand  pounds  sterling,  which  is  placed 
to  his  credit  on  deposit-receipt."    The  defenders  further  stated,  that  from  the  middle 
of  February  up  to  7th  March  1863,  the  "  trustees,  both  of  Mr.  Thomas  Sproat  and 
of  Mrs.  Thomson,  were  perfectly  willing  to  have  had  the  £3000  invested  in  the  Govern- 
ment funds,  or  on  any  other  proper  security  that  the  pursuer  or  her  agent  miglit 
have  pointed  out  to  them,  for  behoof  of  her  and  her  issue,  in  terms  of  Thomas  Sproat^s 
trust-deed.     MrT  Glover,  however,  on  behalf  of  the  pursuer,  and  with  her  knowledge 
and  sanction,  got  the  said  sum  of  £3000  deposited  in  bank  as  an  interim  investment 
in  satisfaction  of  her  said  provision,  on  a  receipt  taken  by  him,  in  the  terms  above 
mentioned." 

[182]  The  pursuer,  in  answer  to  these  statements,  denied  that  Mr.  Glover  was  her 
agent,  and  also  denied  that  the  money  thus  lodged  in  bank  was  at  his  or  her  oi^n 
disposal,  and  that  she  ever  consented  to  its  being  placed  in  the  bank. 

The  defenders  pleaded ; — 2.  The  amount  of  the  provision  of  £3000  in  favour  of  the 
pursuer  and  her  issue  was  duly  paid  and  satisfied  according  to  the  sound  construction 
of  both  settlements,  within  one  year  after  Mrs.  Thomson's  death.  4.  The  pursuer  is 
barred  from  maintaining  the  conclusions  of  the  action,  in  respect  that  the  dep>osit 
in  bank  of  the  provision  of  £3000,  under  the  circumstances  and  in  the  terms  above 
mentioned,  was  acquiesced  in  and  accepted  by  her  as  in  payment  and  satisfactiozx  of 
the  bequest. 

The  Lord  Ordinary  allowed  the  defenders  a  proof  of  certain  averments  as  to  t^lie 
proceedings  of  Thomas  Sproat's  trustees  in  November  1862,  and  subsequently,  in 
realising  the  £3000  and  investing  the  same,  and  in  regard  to  communications  alleged 
to  have  taken  place  thereanent  between  them  and  Mr.  Glover  on  behalf  of  Miss  Kerr. 

It  appeared  from  the  proof  that  Mr.  Glover  had  been  acting  as  law-agent  for  l>otli 
parties  in  the  matter,  and  that,  prior  to  the  payment  of  the  £3000  into  bank,   Itf  iss 
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Kerr  had  expressed  a  strong  wish  that  the  funds  should  not  he  invested  in  Government 
funds,  or  lent  on  one  security,  but  had  acquiesced  in  their  being  lodged  in  bank.  It 
also  appeared  that  Miss  Kerr  had  received  no  payment  of  interest  for  any  part  of  the 
time  prior  to  the  deposit  in  bank. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — **  Finds  that  in  the 
true  sense  and  legal  construction  of  the  codicil  to  the  trust-disposition  of  the  deceased 
ifrs.  Elizabeth  Sproat  or  Thomson,  the  legacy  bequeathed  to  the  pursuer  by  her  uncle, 
Thomas  Sproat,  was  not  paid  to  the  pursuer  within  one  year  after  the  decease  of  the 
said  Mrs.  Elizabeth  Sproat  or  Thomson,  nor  has  yet  been  so  paid  :  Finds  and  declares 
in  terms  of  the  first  and  declaratory  conclusion  of  the  summons,  and  decerns,  and  ap- 
points the  cause  to  be  enrolled,  in  order  to  dispose  of  the  remaining  points  of  the  case."'*^ 

*  Note. —  ...  *  The  intention  of  the-  testatrix  in  these  provisions  seems  to  the 
Lord  Ordinary  not  doubtful.  Her  leading  object  was  to  secure  a  suflScient  provision 
for  the  pursuer,  operative  after  her  own  death.  She  had  thought  that  such  a  provision 
▼ould  arise  to  the  pursuer  under  her  uncle's  will ;  but  nothing  having  come  from 
Australia,  where  the  staple  of  his  fortune  lay,  she  was  afraid  that  this  provision  would 
fall  short.  She  therefore  fixed  a  period  of  twelve  months  from  her  own  death,  within 
which,  if  the  pursuer's  provision  under  her  uncle's  settlement  was  not  made  good 
to  her,  she  would  have  the  lands  of  Tonguecroft  made  absolutely  her  own.  Plainly, 
Mrs.  Thomson  did  not  intend  that  the  pursuer  should  have  both  provisions;  but, 
as  plainly,  she  did  not  intend  the  matter  to  lie  indefinitely  over.  Tonguecroft  was  to  be 
the  pursuer's  absolutely,  after  the  space  of  a  year  from  Mrs.  Thomson's  death,  if  the 
nnde's  provision  had  not  then  been  made  good  to  her.  It  might  be  that  the  uncle's 
legacv  might  come  years  afterwards,  and  so  the  pursuer  actually  receive  both.  But 
vhether  this  would  be  so  or  not,  needs  not  to  be  at  present  considered.  After  the 
lapse  of  a  year  without  the  uncle's  provision  being  made  good,  Tonguecroft  was  to 
be  absolutdy  the  pursuer's.    So  the  settlement  bears. 

"  It  appears  that  when  the  year  was  drawing  near  to  an  expiry,  funds  to  the  extent 
d  £3000  were  received  in  this  country  from  the  uncle's  Australian  estates,  and,  on 
7th  March  1863,  the  anniversary  of  Mrs.  Thomson's  death,  a  deposit  in  the  following 
terms  was  made  in  the  Bank  of  Scotland's  branch  at  Gatehouse  of  Fleet : — *  Received 
from  Thomas  Sproat,  Esq.,  Rainton,  for  behoof  of  the  trustees  of  the  late  Thomas  Sproat, 
Esq.,  sometime  of  Geelong,  for  investment  in  favour  of  Miss  Mary  Sproat  Kerr,  £3000 
eteriing,  which  is  placed  to  his  credit  on  deposit-receipt.'  The  dejposit-receipt  was 
afterwaids  indorsed  thus : — *  Alex.  Sproat,  Thos.  A.  Sproat,  the  sole  surviving  and 
acting  trustees  of  the  late  Thomas  Sproat  [183]  of  Geelong.'  The  executrix  of  Mr. 
Sproat,  Sainton,  the  ostensible  depositor,  has  declared  she  has  no  claim  to  the  sum ; 
and  the  deposit-receipt  is  said  to  be  held  by  the  agent  for  the  trustees  of  Thomas  Sproat, 
subject  to  their  orders  in  the  way  of  investment  for  the  pursuer.  i    | 

"The  Lord  Ordinary  has  a  strong  opinion  that  this  deposit  suflSciently  satisfied 
the  condition  of  Mrs.  Thomson's  will,  provided  that  the  deposit  was  duly  followed 
up  bv  an  investment  in  terms  of  Thomas  Sproat's  deed.  Without  such  an  investment, 
the  Lord  Ordinary  considers  that  the  legacy  by  Thomas  Sproat  to  the  pursuer  could 
not  be  said  to  be  '  paid '  in  the  sense  of  Mrs.  Thomson's  settlement.  The  word  *  paid  * 
is  a  somewhat  inaccurate  term.  But  Mrs.  Thomson's  meaning  is  quite  apparent. 
It  was  not  merely  that  funds  to  that  extent  should  be  realised  out  of  Thomas  Sproat's 
estate,  but  that  these  funds  should  be  made  good  to  the  pursuer  without  further  riek. 
The  mere  realisation  of  the  funds  did  not  effect  this  object,  nor  their  temporary  deposit 
athcr.  The  funds  might  still  be  recalled  by  the  trustees.  They  might  be  necessary 
for  payment  of  the  debts  of  Thomas  Sproat,  or  other  trust  purposes.  The  depositary 
naghi  become  bankrupt,  and  the  money  be  lost.  Nothing,  as  the  Lord  Ordinary 
tkinks,  would  meet  the  requirement  of  Mrs.  Thomson's  deed,  except  actual  investment 
for  behoof  of  the  pursuer  in  Government  or  heritable  security.  lie  is  not  prepared 
to  say  that  this  investment  was  absolutely  indispensable  before  the  close  of  a  year  from 
Mrs.  Thomson's  death,  the  funds  being,  before  that  time,  secured  and  deposited  for 
the  purpose.  But  until  actually  invested  for  the  pursuer's  behoof,  he  thinks  the 
mon^  cannot  be  held  to  have  been  *  paid '  in  the  terms  of  Mrs.  Thomson's  deed 

*  So  however  it  is,  that,  down  to  this  day,  the  money  has  never  been  invested  for 
the  porsuer's  behoof.  She  says  (and  it  seems  not  disputed),  that  she  has  received 
no  interest  from  the  sum  in  question,  and  as  little  any  rents  from  Tonguecroft,  the 


230  KERR  V.  Thomson's  trustees  [1865]    iv.  kaofhebson,  ibs. 

[183]  The  defenders  reclaimed. 

Argued  for  the  reclaimers ; — The  investment  of  the  £3000  for  Miss  Kerr's  behoof 
had  been  made  by  Mr.  Sproat's  Scotch  trustees  as  soon  as  the  funds  had  been  realised. 
This  was  all  that  Miss  Kerr  was  entitled  to  demand  under  Mr.  Sproat's  settlement, 
and  this  had  been  done  within  one  year  from  the  date  of  Mrs.  Thomson's  death.  The 
investment  must  be  held  [1841  ^  payment  of  the  legacy  to  Miss  Kerr  in  the  sense  of 
Mrs.  Thomson's  settlement,  and  therefore  her  right  to  the  estate  of  Tonguecroft  had 
been  resolved.  The  pursuer  was  entitled  to  the  interest  which  had  accrued  upon  the 
£3000  since  the  date  of  investment. 

Argued  for  the  pursuer; — The  condition  which  Mrs.  Thomson  attached  to  her 
conveyance  of  the  estate  of  Tonguecroft,  resolving  the  pursuer's  right  in  the  event 
of  Mr.  Sproat's  legacy  being  paid  to  her  within  one  year  after  the  death  of  the  testatrix, 
had  not  been  punfied.  The  pursuer  had  not  received  payment  of  the  legacy  of  £3000 
within  that  period.  If  the  pursuer  was  not  entitled  to  payment  of  the  principal,  her 
legacy  must  be  regarded  as  a  legacy  of  interest,  and  the  arrears  of  interest  up  to  the 
date  of  investment  should  have  been  paid;  but  no  payment  whatever  of  principal 
or  interest  had  been  made  to  the  pursuer,  up  to  the  end  of  the  year  after  Mrs.  Thomson's 
death,  and  therefore  she  had  now  an  absolute  right  to  the  estate  conveyed  to  her  by 
Mrs.  Thomson. 

The  case  was  taken  to  avizandum. 

On  17th  June  1865  the  case  was  again  called,  when  the  Court  asked  the  defenders 
to  state  whether  or  not  they  were  prepared  to  undertake  that  interest,  prior  to  the 
date  of  investment,  should  now  be  paid  to  Miss  Kerr. 

The  defenders  subsequently  lodged  a  minute,  stating  that  they  had  now  paid  to 
Miss  Kerr  interest  on  the  £3000  at  the  rate  of  five  per  cent,  from  16th  August  1861  to 
7th  March  1863,  the  date  of  the  investment,  with  the  subsequent  interest,  and  that 
Miss  Kerr  had  received  payment  thereof,  but  reserving  her.  further  claims  for  bye- 
gone  interest. 

At  advising, — 

Lord  President. — ^This  is  an  action  brought  by  Miss  Kerr  against  the  trustees  of 
her  aunt,  the  late  Mrs.  Thomson,  and  the  heir-at-law  of  Mrs.  Thomson.  The  con- 
clusions of  the  summons  have  reference  to  the  lands  of  Tonguecroft,  which  belonged 
to  Mrs.  Thomson,  to  whom  they  had  been  conveyed  by  her  brother,  Thomas  Sproat  of 

substitutionary  estate.  The  Lord  Ordinary,  in  the  course  of  the  discussion,  again 
and  again  urged  the  necessity  of  this  investment  being  made,  and  repeated  the  question 
why  it  had  not  been  so.  He,  however,  received  no  satisfactory  answer.  He  was  told 
that  the  defenders  in  the  present  case,  not  being  the  trustees  of  Thomas  Sproat,  had 
no  power  in  the  matter  of  this  investment.  But  there  was  a  very  easy  communication 
between  the  two  sets  of  trustees ;  the  same  agent  admittedly  acting  for  both.  He 
was  also  told  that  the  pursuer  had  acquiesced  in  the  money  lying  in  bank  till  an  eligible 
investment  was  found.  But  to  whatever  extent  this  apology  might  be  sufficient, 
it  could  have  no  eflPect  after  the  date  of  the  present  action  on  23d  September  18G3. 
In  the  condescendence  attached  to  the  summons,  the  pursuer  complains  of  no  invest- 
ment having  been  made,  and  of  her  having  often  urged  it  in  vain.  Yet  nothing  vras 
easier  than  to  invest  in  the  Government  funds.  It  is  difficult  to  avoid  a  suspicion 
that  some  grave  impediment  exists  to  the  investment.  It  has  come  out  in  the  proof 
that  the  money  was  arrested  in  the  bank  by  an  alleged  creditor  of  the  deceased  Thomas 
Sproat,  the  testator.  This  arrestment  has  been  withdrawn.  But,  for  anything  that 
appears,  some  other  proceeding  of  the  same  kind  may  occur ;  for  what  is  precisely  the 
state  of  Thomafi  Sproat's  affairs  does  not  appear.  Plainly,  the  money  has  not  been 
put  beyond  peril.  It  has  not  yet  been  made  the  pursuer's  by  investment  on  her  behalf, 
in  terms  of  Thomas  Sproat's  deed. 

"  The  Lord  Ordinary  has,  in  these  circumstances,  been  driven  to  consider  whether 
this  legacy  can  be  considered  as  having  been  *  paid  *  to  the  pursuer  in  the  sense  of  Mrs. 
Thomson's  settlement.  He  cannot  come  to  the  conclusion  that  it  has  been  so. 
Whether  the  Court  may  still  hold  the  investment  competent  to  be  made  to  the  effect 
of  fulfilling  the  condition  in  Mrs.  Thomson's  will,  the  Lord  Ordinary  shall  not  speculate. 
He  must  take  the  case  as  it  stands  before  him.  He  has  exhaust^  all  his  urgency  in 
the  matter.  He  cannot  hold  the  legacy  to  have  been  *  paid,'  and  therefore  he  cannot 
hold  the  right  given  to  Tonguecroft  to  have  been  forfeited." 
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Geelong.  The  conclusions  are  declaratory  and  petitory,  and  for  adjudication — de- 
claratory of  the  right  of  the  pursuer  to  get  possession  of  these  lands,  a  demand  to  have 
possession  of  them,  and  failing  their  being  given  to  her,  concluding  for  adjudication. 

This  demand  is  rested  on  the  right  said  to  have  been  given  to  the  pursuer  by  the 
trust-disposition  and  settlement  of  Mrs.  Thomson,  dated  13th  April  1861,  and  parti- 
cularly by  the  codicil  of  12th  October  1861.  The  pursuer  savs  that  that  codicil  gave 
her  an  absolute  right  to  Tonguecroft,  unless  something  should  have  occurred  within 
a  certain  limited  time,  which  thing  she  says  did  not  occur  within  the  time  prescribed, 
and  has  not  even  yet  occurred. 

It  is  therefore  necessary  to  examine  the  terms  of  the  codicil,  and  to  fix  the  meaning 
of  it.  It  appears  to  me,  looking  to  the  terms  of  this  codicil,  in  the  first  place,  that  it  is 
not  a  grant  conditional  upon  anything  being  done.  It  is  a  positive  grant,  the  effect 
of  which  can  only  be  obviated  by  the  positive  occurrence  of  an  event  specified.  In  the 
2d  place,  as  to  what  Mrs.  Thomson  meant  by  "  the  legacy  bequeathed  "  by  the  settle- 
ment of  her  brother  Thomas,  parties  are  at  variance ;  but  it  is  right  to  fix  that  matter 
before  we  inquire  whether  the  event  specified  by  Mrs.  Thomson,  viz.  the  event  of  the 
legacy  being  paid  within  a  year  of  her  death,  did  or  did  not  occur. 

In  the  first  place,  let  us  look  at  Thomas  Sproat's  settlement,  to  see  what  it  was  that 
he  left  to  the  pursuer.  From?  the  clause  of  Thomas  Sproat's  deed,  I  think  it  is 
clear  that  it  was  the  interests,  dividends,  or  profits,  of  a  sum  of  £3000,  which  was  to 
be  invested  in  Government  or  heritable  security,  in  the  names  of  his  trustees ;  it  was 
not  a  capital  sum  to  be  paid  over  to  the  pursuer ;  she  was  to  receive  only  the  annual 
fruits,  while  the  fee  was  provided  to  her  issue,  if  any,  and  failing  them  it  was  to  fall  into 
residue.  But  the  pursuer  contended  that  the  language  of  Mrs.  Thomson's  codicil  is 
inapplicable  to  a  bequest  of  an  annuity  or  annual  payment ;  that  it  is  applicable  only 
to  absolute  payment  to  the  pursuer  of  a  capital  sum,  and  consequently  that  absolute 
payment  was  what  Mrs.  Thomson  meant ;  and  that,  unless  absolute  payment  to  the 
pur-[185]-8^er  of  the  £3000  has  been  made,  the  event  contemplated  in  the  codicil  has 
not  occurred.  I  cannot  adopt  that  view,  either  of  the  codicil  or  of  Mr.  Sproat's  deed. 
It  is  not  suggested  that  Thomas  Sproat  had  ever  settled  a  capital  sum  to  be  paid  to 
the  pursuer,  or  that  Mrs.  Thomson  had  any  ground  for  believing  that  he  had  done  so. 
Thomas's  settlement  was  executed  at  Mofiat,  on  22d  January  1869,  and  he  died  there 
on  the  30th  of  the  same  month.  Mrs.  Thomson's  settlement  is  dated  13th  April  1861, 
and  the  codicil  12th  October  1861,  and  she  Uved  till  7th  March  1862.  At  the  time  of 
Thomas's  death,  his  sister,  Mrs.  Thomson,  and  his  niece,  the  pursuer,  were  with  him 
at  Moffat.  This  is  averred,  and  it  is  not  denied.  Now,  both  Mrs.  Thomson  and  her 
niece,  the  pursuer,  had  important  interests  under  Thomas's  settlement.  These  were 
not  concealed  from  them  nor  misrepresented.  Mrs.  Thomson  in  her  trustrdeed  refers 
to  her  own  interests ;  and  in  the  codicil  she  refers  to  the  interests  of  the  pursuer  under 
her  brother's  settlement.  I  think  it  is  scarcely  presumable  that  the  pursuer  and  her 
aunt  observed  towards  each  other  strict  taciturnity  in  regard  to  the  interests  they 
both  had  under  Thomas's  settlement.  There  is  every  presumption  against  the  notion 
that  Mrs.  Thomson  was  under  the  belief  th&t  the  pursuer  was  to  receive  payment  of  a 
capital  sum  of  £3000,  and  there  is  nothing  for  that  notion  but  the  argument  deduced 
from  the  loose  terms  of  the  codicil,  and  particularly  from  the  use  of  the  word  "  paid." 
I  think  that  the  codicil  is  perfectly  reconcilable  witn  holding  that  what  Mrs.  Thomson 
had  in  view  was  a  fulfilment  of  Thomas's  deed  by  making  the  provision  it  contained  in 
favour  of  the  pursuer  efiectual  to  her  within  a  year  of  Mrs.  Thomson's  death.  This 
might  have  been  done  by  investing  the  capital  sum  so  that  the  interest  would  be  available 
for  her  behooL 

But  the  pursuer  says  that  the  capital  sum  was  not  invested  in  terms  of  Thomas's 
aettlement  within  a  year  after  Mrs.  Thomson's  death.  That  is  a  matter  to  be  determined 
on  the  evidence.  Now,  how  do  the  facts  stand  1  In  the  first  place,  no  investment  in 
Government  or  heritable  security  was  made  within  the  year ;  secondly,  on  the  first 
anniversary  of  Mrs.  Thomson's  death,  a  sum  of  £3000  was  deposited  by  Thomas's 
trustees  in'the  Bank  of  Scotland,  and  the  object  of  the  deposit  is  stated  in  the  receipt. 
A  question  is  raised  in  regard  to  the  effect  of  that  deposit  as  satisfying  the  requirement 
of  Mrs.  Thomson's  will.  I  am  not  much  moved  by  the  argument  founded  by  the 
defenders  on  the  difficulties  which  Thomas's  trustees  had  to  contend  with  in  realising 
his  estate,  so  as  to  enable  them  to  comply  with  his  direction  to  invest  the  £3000.  In 
that  argument  the  defenders  appeared  to  me  to  identify  themselves  too  much  with 
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Thomas's  trustees,  and  to  be  taking  upon  themselves  the  vindication  of  these 
trustees,  though  at  other  times  professing  ignorance  as  to  the  state  of  Thomas's  trust, 
or  the  actings  of  his  trustees.  The  pursuer  is  not  in  this  action  asking  anything  from 
Thomas's  trustees,  or  necessarily  casting  blame  on  them.  Nor  is  it  any  answer  to  her 
claim  against  the  defenders,  that  Thomas's  trustees  were  unable  to  realise  his  estate  in 
time,  notwithstanding  that  every  reasonable  exertion  was  made  by  them  for  that 
purpose.  That,  appears  to  be  a  contingency  of  the  kind  which  Mrs.  Thomson  con- 
templated, and  for  which  she  provided.  The  non-fulfilment  of  the  condition,  from 
whatever  cause,  would  be  enough  to  render  the  pursuer's  right  to  Tonguecroft 
absolute,  unless  there  was  something  in  her  own  conduct  which  could  have  the  effect 
of  obviating  that  result. 

But  the  defenders  say  that  the  deposit  is  to  be  regarded  as  tantamount  to  invest- 
ment, and  that  the  pursuer  agreed  so  to  hold  it.  In  reference  to  that  part  of  the  case, 
the  Lord  Ordinary  allowed  a  proof.  I  have  carefully  considered  that  proof,  and  it 
has  satisfied  me,  first,  that  before  the  deposit  was  made,  the  pursuer  was  consulted  as  to 
investing  the  funds  in  Government  securities,  and  expressed  herself  as  opposed  to 
that  species  of  investment ;  second,  that  she  approved  of  the  money  being  deposited 
in  bank  in  the  meantime,  as  a  fulfilment  of  the  requirements  of  Mrs.  Thomson's  codicil, 
in  so  far  at  least  as  regarded  investment.  The  only  other  kind  of  investment  men- 
tioned in  Thomas  Sproat's  deed  is  heritable  security,  but  that  is  not  always  to  be 
got,  and  to  that  also  the  pursuer  appears  to  have  been  opposed  at  the  time. 

The  communications  with  the  pursuer  as  to  the  investment  and  deposit  were  made 
through  Mr.  Glover,  and  a  question  has  been  raised  as  to  whether  Mr.  Glover  was  the 
agent  of  the  pursuer.  Mr.  Glover  expresses  his  inability  to  answer  that  [186]  question, 
his  doubt  arising  apparently  from  the  fact  that  he  made  no  charge  against  the  pursuer. 
It  appears  to  me  that  he  was  the  agent  of  the  pursuer,  and  acted  in  that  capacity  in 
that  matter.  But  whether  he  was  so  or  not,  he  was  at  least  the  medium  of  com- 
munication, and  that  is  sufficient  in  regard  to  this  part  of  the  case. 

I  think  it  appears  from  the  proof  that  it  was  quite  understood  by  the  pursuer,  as 
well  as  by  the  trustees,  that  the  deposit  being  made,  she  would  have  no  exclusive  right 
to  Tonguecroft,  and  that  her  only  interest  in  it  would  be  as  one  of  the  beneficiaries 
under  Mrs.  Thomson's  deed  of  13th  April  1861. 

Some  observations  were  made  as  to  the  terms  of  the  deposit-receipt  having  been 
insufficient  to  protect  the  fund  from  being  evicted  or  diverted.  But  I  think  that 
these  observations  are  sufficiently  met  by  this,  that  the  object  or  purpose  of  the  deposit 
not  only  appears  on  the  face  of  the  receipt,  but  is  otherwise  proved ;  and  that,  in  point 
of  fact,  the  fund  has  not  been  evicted  or  diverted. 

Upon  the  grounds  now  indicated,  I  am  of  opinion  that  the  pursuer's  third  plea 
in  law  cannot  be  sustained.  I  think  she  is  precluded  from  pleading  that  the  money 
was  not  invested  within  a  year  of  Mrs  Thomson's  death. 

The  2d  and  3d  pleas  being  untenable,  there  remain  only  some  general  words  pre- 
sented as  pleas,  but  which  are  not  pleas  in  law  in  any  proper  sense.  They  are  merely 
demands  for  judgment,  without  embodying  any  legal  ground  for  such  judgment. 
But  a  good  deal  of  argument  was  advanced  under  cover  of  them,  and  the  real  difficulty 
of  the  case  is  not  removed. 

Assuming  that  the  capital  sum  is  to  be  held  as  having  been  invested  to  the  same 
effect  as  if  it  had  been  laid  out  in  the  purchase  of  Government  or  heritable  securities, 
and  that  this  was  done  within  a  year  of  Mrs,  Thomson's  death,  still  the  question  remains, 
Was  the  requirement  of  Mrs. ' Thomson's  codicil  thereby  satisfied)  She  says  that 
"  in  the  event  of  the  foresaid  legacy,  bequeathed  to  my  said  niece  by  my  said  brother, 
being  paid  to  her  within  one  year  after  my  decease,  then,"  &c.  It  is  admitted  that 
nothing  was  paid  to  her  within  one  year  from  Gth  March  18C2.  It  is  also,  I  think, 
clear  that  she  was  at  no  time  entitled  to  payment  of  anything  beyond  the  termly  interests 
or  dividends  as  they  fell  due.  It  appears  to  be  made  a  question  from  what  date  these 
were  to  begin  to  run,  and  it  is  possible  that  the  right  to  exact  payment  of  them  might 
to  some  extent  depend  on  the  realisation  of  funds.  But  what  was  it  that  Mrs.  Thomson 
had  in  view  as  the  thing  to  be  done  within  the  year  1  Was  it  the  payment  of  the 
interests  that  had  accrued  since  the  death  of  Thomas  1  or  was  it  that  the  payment 
of  interests  should  have  been  begun  to  be  made  ?  or  was  it  the  certain  realisation  of 
the  capital  sum,  and  the  appropriation  of  it  to  the  purpose  of  this  particular  legacy 
by  its  being  actually  paid  or  handed  over  by  the  Australian  trustees  to  the  Scotch 
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trustees,  to  be  by  them  held  and  applied  to  the  pursuer's  use,  as  directed  by  the  testator  1 
Whichever  of  these  tilings  may  have  been  in  the  view  of  Mrs.  Thomson,  the  language 
of  the  deed  is  not  happily  selected.  I  incline,  however,  to  adopt  the  latter  view,  as 
the  more  reasonable  ;  and  if  that  be  the  sound  conBtruction  of  the  deed,  then,  as  in  the 
circumstances  that  have  occurred,  the  deposit  within  the  year  must  be  held  to  be 
tantamount  to  the  investment,  it  follows  that  the  requirement  of  Mrs.  Thomson's 
codicil  was  satisfied.  The  grounds  on  which  I  am  disposed  to  adopt  that  construction 
I  shall  explain  very  shortly.  The  codicil  proceeds  upon  a  narrative  of  the  reasons 
which  had  led  Mrs.  Thomson  to  make  it.  We  know  from  the  history  of  the  case  as 
given  to  us,  that  there  were  difficulties  in  the  way  of  realising  the  funds  in  Australia. 
One  gentleman  had  gone  out  there,  and  had  returned  without  having  done  all  that 
required  to  be  done,  and  I  think  there  was  a  second  mission  to  Australia.  It  is  plain 
from  what  is  said  in  the  codicil,  that  Mrs.  Thomson  did  not  know  what  was  the  condition 
of  her  brother  Thomas's  affairs,  and  that  she  was  under  apprehension  that  his  affairs 
might  not  be  realised  so  as  to  admit  of  the  investment  of  the  £3000  on  behalf  of  Miss 
Kerr ;  and  it  was  under  that  apprehension  that  she  proceeded  to  make  this  legacy, — 
an  apprehension  of  a  shortcoming  in  the  estate  of  her  brother  Thomas,  That  being 
so,  she  says  "  that  in  the  event  of  the  foresaid  legacy  bequeathed  to  my  niece  being 
paid  to  her  within  one  year  after  my  decease,  then  she  shnll  have  no  right  to  the  lands," 
&e.  Now  that,  I  think,  is  an  expression  which  is  not  properly  applicable  to  a  continuity 
of  payments  to  run  over  the  whole  life  of  Miss  Kerr,  but  is  more  properly  applicable 
to  a  single  act  of  payment ;  and  accordingly  the  pursuer  has  so  construed  it,  and  upon 
the  strength  [187]  of  that  construction  has  contended  that  the  meaning  was,  that 
unless  the  £3000  itself  was  paid  to  her,  the  right  to  the  property  was  to  remain  with 
her.  The  words  "  to  her  "  are  the  words  that  raise  the  difficulty.  What  was  it  that 
Mrs.  Thomson  meant  by  that  ?  Is  that  satisfied  by  the  money  being  paid  to  the  Scotch 
trustees  for  her  behoof,  and-  who  thereby  became  trustees  for  her  f  I  think  that  is 
enough.  I  think  that  is  the  most  reasonable  way  of  construing  it,  though  the  words 
are  difficult  to  deal  vnth  critically  in  any  view.  That  the  money  was  paid  in  that 
sense  must,  I  think,  be  held,  if  we  are  satisfied  that  the  investment  was  made,  or  that 
the  deposit  was  tantamount  to  the  investment.  I  have  therefore  arrived  at  the  con- 
clusion that  the  requirement  of  Mrs.  Thomson's  codicil  has  been  satisfied  within  the 
year  by  the  investment  of  this  money,  and  that  in  that  state  of  matters,  the  pursuer  is 
not  entitled  to  demand  a  conveyance  of  this  estate.  She  has  the  benefit  of  the 
bequest,  and  of  all  the  arrears  of  interest  that  are  exigible  in  respect  of  that  bequest. 
I  am  therefore  for  altering  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Ctibriehill. — ^Ttis  case  is  not  free  from  difficulty ;  but  I  have  come  to  the 
same  conclusion  as  the  Lord  Ordinary. 

The  action  is  at  the  instance  of  Miss  Kerr  against  Mrs.  Thomson's  trustees ;  and 
the  conclusion  is,  that  the  property  of  Tonguecroft  shall  be  declared  to  belong  to  the 
pursuer,  and  that  she  should  obtain  a  title  to  it  by  voluntary  conveyance  or  by  adjudi- 
cation. She  makes  this  demand  under  a  reservation  of  "  all  other  rights  competent 
to  the  pursuer  under  the  trust-deed  and  settlement  and  codicil  of  Mrs.  Thomson,  or 
under  the  trust-disposition  and  settlement  of  Thomas  Sproat,  or  in  any  other  way 
as  accords."  Therefore  the  pursuer  carefully  avoids  raising  any  other  question  by  the 
conclusions  of  this  action  than  her  demand  for  this  property  of  Tonguecroft. 

She  founds  her  demand  for  this  property  upon  a  codicil  to  a  settlement  of  her  aunt, 
ifrs.  Thomson,  who  at  the  date  of  it,  on  12th  October  1861,  was  the  owner  of  the  pro- 
perty. It  had  previously  belonged  to  the  pursuer's  uncle,  Mr.  Thomas  Sproat,  and, 
as  appears  from  the  deeds  before  us,  he  had  excepted  it  from  his  general  settlement, 
and  had  conveyed  it  to  his  sister.  Mrs.  Thomson's  codicil  bears—"  I  do  hereby  give, 
grant  and  dispone  to  the  said  Mary  Kerr,  in  the  event  of  her  surviving  me,^  and  to  her 
heirs  and  assignees  whomsoever,  heritably  and  irredeemably,  all  and  whole,"  &c.  That 
was  a  de  presenti  conveyance  of  the  subject,  in  virtue  of  which  a  personal  right  was 
to  vest  directly  in  the  pursuer  as  dispone^,  immediately  on  the  disponer's  death.  And 
although  that  right  was  to  be  qualified  with  a  conchtion,  that  condition  was  not  a 
suspensive,  but  a  resolutive  one,  viz.  that  that  right  should  lapse  at  the  end  of  a  year 
after  the  disponer's  death,  in  the  event  of  a  liferent  provision  which  had  been  left  to 
her  by  her  deceased  uncle  being  paid.  It  is  admitted  that  when  that  period  arrived, 
not  a  single  farthing  of  that  provision  had  ever  been  paid  to  the  pursuer ;  and  the 
question  is.  Whether  or  not,  in  that  state  of  matters,  it  can  be  held  that  this  condition 
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was  performed  1  I  think,  in  the  discussion  of  this  question,  some  untenable  pro- 
positions have  been  urged  by  both  parties.  On  the  one  side,  it  was  maintained  that 
what  was  provided  to  the  pursuer  by  her  uncle  was  the  capital  of  £3000.  On  the  other 
side,  it  was  maintained  that  no  interest  upon  that  capital  had  become  payable  to  her 
down  to  the  end  of  the  year  after  the  death  of  her  aunt.  Both  these  propositions 
are  clearly  erroneous,  and  my  opinion  has  been  formed  on  that  assumption,  in  order 
to  ascertain  whether  Mr.  Sproat's  legacy  to  the  pursuer  was  paid  to  her  within  a  year 
after  the  death  of  her  aunt,  let  us  see  what  had  then  become  payable  to  her  in  virtue 
of  that  legacy.  The  legacy  was  in  these  terms — "  I  appoint  my  said  trustees  to  invest 
the  sum  of  £3000  sterling  in  Government  or  good  heritable  security,  in  their  own 
names,  as  trustees  foresaid,  and  hold  and  retain  the  same,  and  pay  the  interests,  divi- 
dends, and  profits  thereof  to  my  niece,  Mary  Sproat  Kerr,  only  child  of  Peter  Kerr 
and  Nicholas  Sproat  or  Kerr,  during  all  the  days  of  her  Kfe."  What  was  to  be  paid  to 
Miss  Kerr  was  the  half-yearly  interest  or  dividends  arising  due  upon  this  sum.  The 
capital  was  in  no  event  to  be  paid  to  her,  but  was  to  be  retained  by  the  trustees  till 
her  death ;  and  then,  if  she  should  leave  children,  it  was  to  be  given  to  them,  and  if 
she  should  die  childless,  it  was  to  remain  as  part  of  the  general  funds  of  Thomas  Sproat. 

Mr.  Sproat  had  died  on  the  30th  of  January  1859.  And  although  there  may 
not  have  been  trust-funds  available  for  making  this  investment  immediately  on  his 
[188]  death,  yet  as  the  testator  did  not  direct  or  authorise  any  postponement  of  the  per- 
formance of  this  provision,  the  right  of  the  legatee  under  that  provision  must  be  ascer- 
tained, by  assuming  that  what  the  testator  had  directed  to  be  done  had  been  done,  and 
that,  accordingly,  the  yearly  income  became  payable  to  Miss  Kerr  from  the  time  of 
the  testator's  death — i,e.  from  January  1859.  But  time  went  on,  and  nothing  what- 
ever was  paid  to  her.  She  was  living  with  her  aunt,  Mrs.  Thomson.  And  in  this 
state  of  matters  Mrs.  Thomson  makes  a  settlement  in  1861,  by  which,  besides  some 
special  provisions,  she  directs  the  residue  of  her  estate  to  be  divided  into  three  portions, 
one  of  which  was  to  be  given  to  Miss  Kerr.  So  that  she  had  right  to  one-third  of  the 
general  funds  after  payment  of  all  legacies,  and,  of  course,  she  had  right  even  by  that 
settlement  to  one-third  of  thefee  of  Tonguecroft.  That  deed  was  executed  in  1861, 
more  than  two  years  after  the  death  of  Mr.  Sproat. 

As  already  stated,  no  payments  whatever  had  been  made  by  Mr.  Sproat's  trustees 
to  Miss  Kerr.  But  at  this  time  one  of  the  trustees,  another  Mr.  Sproat,  went  to 
Australia,  to  endeavour  to  make  recoveries  of  the  funds  there,  and  we  have  a  statement 
in  the  record  of  what  took  place  in  consequence  of  his  visit;  and  I  take  that  to  be 
of  considerable  importance  in  construing  the  deeds.  In  the  autumn  of  1861,  therefore, 
we  have  the  Australian  property  sold  to  the  amount  of  between  £8000  and  £9000, 
the  purchasers  being  Mr.  Sproat  and  Mrs.  Thomson  themselves.  They  paid  these 
purchases  in  the  way  that  is  here  specified,  bv  the  prices  being  applied  to  their  shares 
of  the  residue  of  Mr.  Sproat's  trust-estate.  In  this  way  we  have  a  sum  of  between 
£8000  and  £9000  of  the  trust-funds  realised,  and  the  trustees  of  Thomas  Sproat  had 
that  sum  at  their  command. 

It  was  in  this  state  of  matters  that  Mrs.  Thomson  made  the  codicil  containing  the 
provision  in  dispute.  And  what  did  she  mean  by  the  condition,  "  in  the  event  of  that 
legacy  being  paid  to  Mary  Kerr  within  one  year  after  my  decease  "  1  Did  she  mean 
that  Miss  Kerr's  right  to  Tonguecroft  was  to  become  resolved  and  ineffectual,  although 
not  one  farthing  had  been  paid  of  what  had  then  become  payable  during  the  period 
of  more  than  four  years  since  the  death  of  her  brother,  provided  only  before  the  end 
of  that  period  an  investment  of  the  capital  should  be  made  1  I  cannot  put  that  con- 
struction on  the  provision. 

What  Mrs.  Thomson  was  providing  against  was  the  want  of  the  actual  payment 
of  the  income  of  the  £3000,  not  any  risk  of  Thomas  Sproat's  funds  being  insufficient 
to  satisfy  the  provision.  What  makes  this  quite  certain  is,  that  at.  the  date  of  that 
codicil  ample  funds  for  that  provision  had  already  been  realised,  and  were  in  this  country. 
Mrs.  Thomson  herself  was  in  possession  of  upwards  of  £4000,  which  she  had  got,  and 
which  was  available  for  the  payment  of  Thomas  Sproat's  legacies,  before  any  sum  was 
claimable  by  her  as  residue,  and  her  brother  was  in  possession  of  a  sum  of  equd  amount ; 
and  even  although  they  had  never  got  another  farthing,  there  was  thus  enough  to 
have  made  effectual  this  special  provision.  And  thus  Mrs.  Thomson,  at  the  date  of 
this  codicil,  knew  there  could  be  no  deficiency  of  trust-funds  of  Thomas  Sproat's  estate 
to  satisfy  this  legacy.    What  she  had  in  view  in  the  resolutive  condition,  and  under 
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which  her  disposition  of  ToDguecroft  to  the  pursuer  was  granted,  was  not  the  risk 
of  there  not  being  funds  for  satisfying  the  provisions  in  her  brother*8  settlement  to 
the  pursuer,  but  the  delay  in  making  the  annual  payments  from  that  fund  to  which 
alone  the  pursuer  had  right.  At  that  date  four  or  five  instalments  of  these  payments 
were  in  arrear.  That  was  a  delay  that  she  could  not  account  for,  and  her  object  was 
to  secure  her  niece  against  continued  delay.  The  resolutive  condition  of  the  disposition 
of  Tonguecroft  is  not  "  in  the  event  of  its  never  being  paid,"  but  it  is  in  the  event  of 
the  delav  which  had  already  taken  place  going  on  for  a  year  after  her  death,  that  the 
Tight  which  she  had  given  by  a  de  j/resenti  conveyance  was  to  become  absolute,  and 
the  resolutive  condition  was  to  fly  off.  I  therefore  hold  that  as  soon  as  a  year  arrived, 
and  nothing  was  paid  to  Miss  Kerr,  her  right  to  Tonguecroft  became  absolute. 

What  the  effect  of  that  may  be  upon  her  claim  on  Thomas  Sproat's  estate  for  bygone 
arrears  I  do  not  know.  She  does  not  ask  us  to  decide  that  matter.  Her  summons  is 
60  framed  as  to  keep  it  perfectly  open ;  and  at  the  discussion  the  question  was  put 
to  her  counsel,  what  the  effect  of  it  would  be,  and  the  answer  was,  that  although  she 
thinks  she  is  entitled  to  both,  she  is  perfectly  ready  to  take  her  chance  upon  that 
matter.  I  do  not  even  give  an  opinion  whether  or  not  she  [189]  was  entitled  to  have 
the  iuTestment  of  the  capital  made.  I  would  decide  no  more  than  this,  that  when 
the  event  referred  to  in  her  aunt's  codicil  arrived  without  any  payment  whatever 
having  been  made  to  her  by  Thomas  Sproat's  trustees,  the  right  to  Tonguecroft  dis- 
poned to  her  by  her  aunt  became  absolute.  I  think  that  any  other  construction  is 
not  only  against  the  plain  meaning  of  the  words,  but  might  have  led  to  a  most  extra- 
ordinary result.  Suppose  she  had  died  within  the  year,  and  without  getting  a  farthing, 
would  neither  the  lands  nor  the  money  have  belonged  to  her  at  the  time  of  her  death, 
or  have  belonged  to  her  representatives  or  her  creditors  7  Mr.  Sproat's  trustees 
nudntain  that  she  was  not  to  get  the  annuity.  Mrs.  Thomson's  trustees  maintain 
thai  she  was  not  to  get  the  land.  That  is  the  condition  in  which  she  would  have  been 
Wt    I  cannot  go  into  these  readings  of  the  will,  either  by  the  one  party  or  the  other. 

I/)RD  President. — ^The  Scotch  trustees  of  Mr.  Sproat  were  to  receive  it  from  his 
Australian  trustees.    That  was  what  I  held. 

Lord  Currikhill. — ^But  I  cannot  understand  that  Mrs.  Tliomson  meant  to  describe 
that  proceeding  as  a  pavment  to  Miss  Kerr.  I  think  that  Jier  meaning  was,  there 
has  been  delay  in  getting  in  these  debts ;  I  do  not  know  why  they  are  delayed,  but 
the  delay  is  going  on,  and  although  my  nephew  has  returned  from  Australia,  he  has 
not  given  me  any  accounts,  or  such  an  explanation  as  satisfies  me  that  my  niece  will 
get  payment  of  her  uncle's  annuity  for  her  subsistence  in  the  meanwhile ;  and,  there- 
fore, unless  it  is  paid  within  a  year  after  my  death,  she  shall  have  absolutely  the  right 
which  1  have  given  her  under  that  condition. 

In  conclusion,  I  wish  to  guard  against  mistake  by  stating  that  I  do  not  adopt  the 
proposition  maintained  by  the  pursuer,  that  the  consignment  of  the  capital  sum  of 
£3000  on  the  last  day  of  the  year  was  not  equivalent,  in  the  present  question,  to  invest- 
ment thereof  in  terms  of  the  settlement.  I  think  that  the  pursuer  is  barred  from 
pleading  that,  by  her  entire  acquiescence  in  that  arrangement  at  the  time.  My  opinion 
goes  upon  the  footing  of  what  was  done  having  been  equivalent  to  the  investment 
having  been  made  in  precise  terms  of  the  settlement.  My  opinion  would  have  been 
the  same  as  it  is  if ,  on  the  day  when  the  consignation  was  made,  Government  or 
heritable  security  had  been  actually  obtained  for  the  £3000.  My  opinion  is  that  that 
proceeding  was  merely  an  investment  for  future  payments  under  which  not  one  farthing 
might  even  have  been  paid  to  her,  and  that  that  did  not  satisfy  the  condition  on 
which  alone  the  right  vested  in  her  to  the  lands  of  Tonguecroft  was  to  be  extinguished. 

I/«D  Deas. — ^1  take  this  case  upon  what  I  think  the  most  favourable  view  for  the 
pursuer.  Miss  Kerr,  viz.  that  she  was  to  be  entitled  to  the  lands  of  Tonguecroft,  unless 
the  provision  made  for  her  by  her  uncle's  settlement  should  be  paid  within  a  year 
after  Mrs.  Thomson's  death, — taking  the  word  **  paid  "  in  the  sense  (whatever  that 
may  be)  in  which  it  is  used  in  Mrs.  Thomson's  deed.  The  question,  however,  is  in  what 
sense  the  word "  paid  "  is  there  used  1 

Now,  under  her  uncle's  deed,  the  legacy  was  not  in  any  correct  sense  payable  to 
Miss  Kerr.  It  was  appointed  to  be  invested  in  the  names  of  trustees  for  behoof  of 
Mffis  Kerr  in  liferent,  and  her  children  in  fee.  That  was  a  legacy  which  could  not  be 
pa»i  to  her  in  the  ordinary  sense  of  the  word  **  paid."  At  same  time  it  was  a  pro- 
"  '  nmade  from  favour  to  Miss  Kerr^  and  for  herf substantial  benefit  as  regarded 
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the  fee  as  well  as  the  liferent ;  for  the  fee  was  to  go  to  her  issue  (if  she  had  any)  for 
whom  she  was  under  a  natural  obligation  to  provide.    The  whole  puzzle  arises  from 
the  variation  in  the  language  used  by  Mrs.  Thomson  in  her  settlement  and  the  language 
used  in  the  settlement  of  her  brother,  Thomas  Sproat.    The  latter  directed  the  pro- 
vision to  be  invested  in  the  names  of  trustees  for  behoof  of  his  niece,  Miss  Kerr,  in  life- 
rent, and  her  issue  (if  she  should  have  any)  in  fee.    Mrs.  Thomson  refers  to  the  provision 
as  if  it  were  something  which  was  to  be  paid  to  her  niece.     She  first  says  that  the  pro- 
visions in  her  settlement  in  favour  of  Miss  Kerr  had  been  made  under  the  impression 
that  Miss  Kerr  would  be  amply  provided  for  by  the  provisions  in  the  settlement  of 
Thomas  Sproat,  of  whose  Australian  affairs  she  (Mrs.  Thomson)  had  received  no  state- 
ment,and  that  she  considered  it  just  thatMissKerr  should  receive  an  additional  provision 
from  her  (Mrs.  Thomson's)  estate,  and  therefore  she  conveys  to  her  the  lands  of  Tongue- 
croft  "  in  the  event  of  her  not  receiving  the  said  legacy  from  the  estate  "  of  Thomas 
Sproat ;  and  then  she  declares  "  that,  in  the  event  of  the  foresaid  legacy,  bequeathed 
to  my  said  niece  by  [190]  my  said  brother,  being  paid  to  her  within  one  year  after  my 
decease,"  she  (Miss  Kerr)  shall  have  no  right  to  Tonguecroft.    This  raises  the  question, 
what  did  Mrs.  Thomson  mean  by  pa3nnent  or  non-payment,  within  a  year  after  her 
death,  of  the  legacy  bequeathed  oy  Mr.  Sproat  to  Miss  Kerr  ?    She  could  not  mean 
payment  to  Miss  ^err  of  the  principal  sum  bequeathed  by  Mr.  Sproat,  for  that  was, 
in  no  event,  to  be  paid  or  payable  to  Miss  Kerr.    If  Mrs.  Thomson  used  the  word  "  paid  " 
in  a  literal  sense  at  all,  she  must  have  used  it  with  reference  to  the  termly  interest, 
which  alone  was  payable  to  Miss  Kerr.    The  result  of  that  view  would  be,  that  if  Mr. 
Thomas  Sproat's  representatives  had,  within  a  year  after  Mrs.  Thomson's  death,  paid 
to  Miss  Kerr  the  interest  so  far  as  then  due  to  her,  this  would  effectually  have  cut  off 
all  right  Miss  Kerr  had  to  Tonguecroft,  although  the  principal  sum  might  never  be 
forthcoming  for  investment  at  all,  and  no  farther  payments  of  interest  might  ever 
be  made  to  her.    I  cannot  think  that  this  was  what  Mrs.  Thomson  meant.    The  arrears 
of  interest  payable  within  a  year  after  Mrs.  Thomson's  death  might  have  been  com- 
paratively of  small  amount.    Her  brother,  Mr.  Sproat,  died  in  1859.    Mrs.  Thomson's 
codicil  was  made  in  October  1861.     She  could  not  tell,  more  than  anybody  else,  how 
soon  she  might  die  after  she  made  her  settlement ;  and,  if  she  had  died  soon  after, 
there  could  not  possibly  have  been  any  greater  arrear  of  interest  payable  to  Miss  Kerr 
within  a  year  after  Mrs.  Thomson's  death.    I  cannot  think  that  payment  of  this  arrear 
was,  in  the  sense  of  Mrs.  Thomson's  deed,  payment  of  the  legacy  which  was  to  operate 
as  a  forfeiture  of  the  right  to  Tonguecroft.'    Neither  can  Mrs.  Thomson  have  con- 
templated that  the  whole  annuity  might  be  paid  to  Miss  Kerr  within  the  vear,  for  that 
would  have  been  inconsistent  with  the  very  nature  of  the  right  which  alone  was  con- 
ferred on  Miss  Kerr, — ^namely,  a  right  to  termly  payments  as  they  should  fall  due 
during  her  life.    The  only  reasonable  alternative,  I  think,  is,  that  by  pavment  of  the 
legacy  within  the  year,  Mrs.  Thomson  meant  investment  of  the  capital  sum  within 
the  vear,  which  would  give  Miss  Kerr  a  right  of  action  for  any  arrear  of  interest  that 
might  be  then  due,  and  secure  the  capital  and  future  interest  to  her  and  her  children. 

If  this  be  the  true  construction  of  Mrs.  Thomson's  settlement,  the  only  remaining 
question  is,  whether  the  capital  of  the  legacy  was  duly  invested  within  the  year  1  or, 
if  not,  whether  it  was  attributable  to  Miss  Kerr  herseU  that  this  was  not  done  % 

Now,  the  provision  was  certainly  not   invested  either   in  Government  stock  or 
heritable  security  within  the  year.    But  it  appears  to  me  to  be  satisfactorily  established 
that  the  reason  of  this  was,  that  Miss  Kerr  objected  to  both,  and  preferred  the  deposit, 
which  was  actually  made,  in  the  name  of  Mr.  Sproat  of  Eainton,  in  whom  she  had 
entire  confidence.     I  have  most  carefully,  again  and  again,  read  the  whole  of  the  proof, 
and  marked  all  the  material  passages.     I  am  not  going  over  the  proof  in  detail,  but 
it  leaves  no  doubt  whatever  on  my  mind  that  it  was  at  the  urgent  request  of  Miss  Kerr 
herself  that  the  capital  sum  was  not  invested  within  the  year  either  in  Government 
stock  or  heritable  security.     She  objected  to  both.     The  evidence  of  Mr.  Glover  is 
very  important,  because,  as  your  Ix)rdship  has  said,  whether  he  was  her  agent   or 
not,  he  was  the  go-between,  authorised  by  both  parties  to  communicate  the  vie^ws  of 
the  one  to  the  other,  which  there  can  be  no  doubt  that  he  did.    He  consulted,  with 
Miss  Kerr  on  the  subject,  and  she  instructed  him  to  request  that  the  money  should 
not  be  invested  either  in  Government  stock  or  heritable  security,  but  that  it  should  be 
dealt  with  by  the  trustees  in  the  way  in  which  they  actually  dealt  with  it.      There 
were  two  surviving  trustees,  and  one"  of  them,  Mr.  Sproat  of  Eainton,  was  a  person 
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invhom  she  had  special  confidence,  and  she  desired  that  the  money  should  be  deposited 
in  his  name,  which  was  done,  until  the  trustees  could  look  out  /or  such  securities  as 
she  wanted  If,  then,  the  condition  was  investment  within  the  year  in  Government 
stock  or  heritable  security,  and  the  lady  said,  I  will  have  neither,  but  I  will  be  satis- 
fied with  something  else,  can  we  hold  that,  if  her  wishes  are  complied  with,  she  is  in  a 
position  to  claim  Tonguecroft,  on  the  footing  that  the  stipulated  investment  had  not 
oeen  made  1  That  the  matter  of  fact  was  as  I  have  now  stated  it,  is  a  point  on  which 
I  understand  Lord  Curriehill  takes  the  same  view. 
Lord  CuBRiEini.L. — ^Entirely. 

Ix»D  Deas. — ^And  therefore  the  only  difference  of  opinion  is  between  the  two  con- 
structions of  Mrs.  Thomson's  deed.  Taking  the  case  so,  I  must  say  I  prefer  what  I 
think  the  reasonable  construction,  to  the  other,  which  appears  to  me  not  to  be  reason- 
aUe. 

D91]  I^M>  Ardmillan. — It  is  unnecessary  for  me  to  say  anything  on  the  facts  of 
this  case,  for  they  have  already  been  sufficiently  explained,  and,  in  truth,  they  do  not 
admit  of  much  dispute.  The  action  has  been  brought  against  the  trustees  of  Mrs. 
Thomson,  and  we  are,  in  the  first  place,  called  on  to  construe  the  trust-settlement  of 
that  lady,  with  reference,  however,  to  the  previous  settlement  of  Thomas  Sproat. 

I  am  of  opinion  that  Mrs.  Thomson  intended  to  make  the  provision  to  Miss  Kerr 
in  Thomas  Sproat 's  deed  a  certain  and  secure  provision,  by  giving  to  her  a  right  to  the 
lands  of  Tonguecroft,  if  the  legacy  to  her  by  Tnomas  Sproat  should  fail.  Accordingly, 
she  has  provided  that  in  the  event  of  that  legacy  by  Thomas  Sproat  being  paid  to  her 
within  one  year  after  Mrs.  Thomson's  decease,  then  Miss  Kerr  shall  have  no  right  to 
the  lands  of  Tonguecroft,  which  she  had  disponed  to  Miss  Kerr  as  an  "  additional  pro- 
Tiaon,"  in  the  event  of  her  not  receiving  the  legacy  from  Thomas  Sproat.  This  is  not 
a  provision  additional  to  her  provision  from  Sproat,  but  a  provision  substitutional  to 
that  from  Sproat,  and  additional  to  some  previous  bequests  in  her  own  will.  It  does  not 
appear  to  me  that  Mrs.  Thomson  intended  that  Miss  Kerr  should  get  both  the  money 
legacy  and  the  lands ;  but,  as  it  was  her  intention  to  make  the  legacy  secure,  and  its 
SBCority  manifest,  at  the  end  of  a  year  from  her  death,  she  provided  Tonguecroft  not 
as  a  new  and  added  provision,  but  rather  as  an  additional  security,  by  means  of  a  substi- 
tutional provision,  in  the  event  of  the  legacy  failing.  If  the  £3000  in  Sproat's  settle- 
ment was  invested  in  terms  of  that  deed,  within  the  time  specified  in  Mrs.  Thomson's 
deed,  of  one  year  from  her  death,  I  can  see  no  reason  to  doubt  that  Miss  Kerr's  right  to 
tie  lands  of  Tonguecroft  is  excluded. 

Miss  Kerr  is  truly  demanding  both  the  legacy  and  the  lands.  She  ih  claiming  the 
lands  from  Mrs.  Thomson's  trustees,  and,  at  the  same  time,  she  avows  her  intention 
to  maintain  right  to  the  provision  in  Thomas  Sproat's  deed.  We  are  only  dealing  with 
the  fii^  of  these  claims,  but  the  fact  that  both  claims  are  made  is  not  without  import- 
ance: According  to  my  construction  of  Mrs.  Thomson's  deed,  I  think  that  the  pro- 
▼iaon  (A  Tonguecroft  to  Miss  Kerr  is  in  its  intention  substitutional,  and  not  cumulative. 
It  nught,  indeed,  become  cumulative,  but  that  is  not  the  intended  result,  although  it 
nught  be  the  consequence  of  a  failure  to  fulfil  the  condition  resolutive,  introduced  by 
Mn.  Thomson  to  prevent  the  accumulation  of  the  legacy  in  Sproat's  deed  with  the 
pnwision  of  Tonguecroft.  There  is  no  presumption  in  favour  of  such  a  result  as  this. 
Aooording  to  the  deed  of  Thomas  Sproat,  dated  in  1859,  his  trustees  were  directed 
to  invest  £3000  in  Government  or  good  heritable  security,  in  their  own  names  as 
tnistees,  and  hold  and  retain  the  same,  and  pay  the  interest  and  profits  to  Miss  Kerr 
daring  all  the  days  of  her  life,  and  on  her  death,  to  her  children.  Payment  in  money 
oithis  capital  sum  to  Miss  Kerr  was  not  directed,  and  would  not  have  been  a  legitimate 
^olfihnent  of  this  trust,  and  there  is  no  reason  to  suppose  that  Mrs.  Thomson  supposed 
Ae  bequest  to  be  of  a  sum  of  money  then  payable.  Investment  by  the  trustees  was 
the  proper  course.  Now,  in  construing  Mrs.  Thomson's  will  and  codicil,  I  think  that 
the  word  "  bequeathed,"  and  the  word  "  received,"  and  the  word  "  paid,"  as  appUcable  to 
the  legacy  in  Mr.  Sproat's  deed,  must  be  construed  as  meaning  bequeathed  and  invested, 
m  teims  of  Mr.  Sproat's  deed,  and  not  payment  to  Miss  Kerr  in  money,  which  would 
hate  been  contrary  to  Mr.  Sproat's  deed.  On  this  point,  I  cannot  adopt  the  proposition 
^ntained  by  Miss  Kerr's  counsel,  that  investment  of  the  £3000,  even  if  well  made, 
and  m  sufficient  time,  would  not  have  been  enough  to  exclude  the  claim  to  Tonguecroft, 
hut  that  actual  payment  of  the  whole  sum  within  the  year  was  necessary.  I  do  not 
think  so.    I  think  that  if  there  was  due  and  timeous  investment  that  was  suflScient. 
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On  the  proof,  I  am  satisfied  that  Mr.  Glover  acted  as  Miss  Kerr's  agent,  not  necessarily 
as  her  general  agent,  but  as  acting;  for  her,  as  her  **  doer,"  in  the  procedure  for  invest- 
ment, and  that  Miss  Kerr  knevr  of  the  arrangement  for  deposit  in  bank,  and  approved 
of  it.  The  procedure  was,  in  my  opinion,  intended  by  all  the  parties  as  an  investment 
under  Sproat's  will,  to  meet  the  contingency,  and  exclude  the  substitutional  provision 
contemplated  |by  Mrs.  Thomson's  will  Observe  the  dates.  Mrs.  Thomson  died  on 
7th  March  1862,  and,  after  some  prior  negotiations,  we  find  that  on  the  6th  or  7th 
March  1863,  the  deposit  of  £3000  in  bank  lor  Miss  Kerr's  behoof  was  made,  with  con- 
currence of  her  agent,  and  to  her  own  satisfaction.  I  [192]  ^^"^^  really  no  doubt  that, 
in  a  question  with  Miiss  Kerr,  this  depositation  in  March  1863  was,  both  as  regards  the 
mode  and  time  of  investment,  sufficient  to  exclude  her  claim  to  Tonguecroft.  She 
has  denied  on  record  that  Glover  acted  as  her  agent.  I  think  it  proved  that  he  did  so. 
She  has  also  denied  on  record  that  she  consented  to  the  money  bemg  deposited  in  bank, 
or  even  that  she  was  made  aware  of  that  deposit.  I  think  it  proved  that  she  knew  of 
it,  and  consented*  to  it,  and  was  satisfied  with  it,  and  that  both  her  agent  and  herself 
were  aware  that  the  deposit  was  made  with  a  view  to  Mrs.  Thomson's  settlement.  She 
said  at  the  time,  that  she  would  set  "  her  £3000,  and  her  share  of  Tonguecroft,"  viz. 
her  share  of  the  price  if  sold  and  divided  under  Mrs.  Thomson's  wilt— not  the  lands 
themselves  under  her  codicil.  Under  these  circumstances,  I  do  not  think  that  Miss 
Kerr  can  now  complain  of  this  deposit  as  an  insufficient  investment,  and  as  entitling 
her,  in  respect  of  its  insufficiency,  to  the  provision  in  Mrs.  Thomson's  will  of  Tonguecroft. 

A  di£Perent  point  is  raised  in  regard  to  the  interest  on  the  £3000  prior  to  7tn  March 
1863 ;  and  it  is  here  that  I  understand  Lord  Gurriehill  to  differ.  On  this  point,  I 
am  disposed  to  think  that  the  will  of  Mrs.  Thomson  cannot  be  so  construed  as  to  apply, 
not  to  the  investment  of  the  £3000,  but  to  the  payment  of  the  interest  and  arrears 
of  interest,  due  at  the  period  of  a  year  from  her  death.  If  her  will  were  read  in  this  way, 
so  as  to  apply  only  to  such  portion  of  the  provision  by  Mr.  Sproat  as  was  then  presently 
payable  to  her,  and  not  to  the  investment  of  the  principal  sum,  the  result  would  be  that 
Sproat's  trustees  could  have  deprived  her  of  all  right  to  Tonguecroft  by  paying  her  the 
interest  due,  but  without  any  investment  of  principal.  This,  I  think,  would  be  an 
irrational  construction  of  her  will;  for  it  appears  to  me  that  Mrs.  Thomson's  will 
contemplates,  not  a  series  of  payments  de  anno  in  annum^  but  one  act  of  what  is  called 

eiyment,  but  means  investment,  and  that  nothing  could  exclude  the  claim  of  Miss 
err  to  Tonguecroft,  except  an  investment  in  the  very  way  directed,  or  in  some  way 
consented  to  by  her,  of  the  principal  sum  provided  for.    There  is  no  question  here  about 
the  extent  of  her  claim  to  the  interest.    A  large  portion  of  it  has  been  paid  to  her ;  and, 
whether  she  is  entitled  to  more,  is  a  question  not  now  before  us,  but  which  must  be 
settled  with  Sproat's  trustees.    The  principal  sum  was,  with  Miss  Kerr's  consent, 
deposited  for  her  behoof  in  due  time ;  and  I  understand  that  it  is  now  well  invested 
on  heritable  security.    The  object  of  the  deposit  was  to  meet  the  very  case  which  has 
occurred.    If  Miss  Kerr,  who  had  the  advice  of  an  agent,  meant  to  make  the  non- 
payment of  presently  due  interest,  or  of  arrears  of  interest,  a  ground  for  repudiating 
the  proceedings  for  investment,  for  the  purpose  and  to  the  effect  intended,  she  should 
have  demanded  the  interest,  and  taken  the  objection.    She  did  not  do  so.    She  per- 
mitted Sproat's  trustees  to  rest  in  the  belief  that  they  had  duly  invested  in  terms  of 
his  settlement,  and  with  reference  to  Mrs.  Thomson's  will,  and  I  do  not  think  that 
she  is  now  entitled  to  maintain  that  that  investment,  to  which  she  was  a  party,  vtbb 
insufficient.    I  do  not  think  that  would  be  in  accordance  with  good  faith,  and  that  is 
another  reason  for  holding  her  not  entitled  to  claim  Tonguecroft. 
I  am,  therefore,  for  altering  the  Lord  Ordinary's  interlocutor. 
Thb  Court  pronounced  the  following  interlocutor : — "RecaU  the  interlocutor  of 
the  Lord  Ordinary  submitted  to  review :  Assoilzie  the  defenders  from  the  conclusions 
of  the  action,  and  decern :  Find  the  pursuer  liable  to  the  defenders  in  expenses  of 
process,  and  remit  to  the  Auditor  to  tax  the  accoimt  when  lodged,  and  to  report." 
W.  S.  Stuart,  S.S.C— Andrew  Scx)Tr,  W.S.— Agents; 
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No.  44.  IV.  Macpherson,  192.     13  Dec.  1866.    1st  Div.— Lord  Ormidale,  C. 

RoBEBT  Montgomery  and  Others  (Thomas  Broun's  Trustees),  Pursuers 

and  Beal  Baisers. 
James  Craig,  Claimant.— Z)eas. 
Mrs.  Margaret  Brown  or  Paton  and  Husband,  Claimants.— Scoif. 

Obligation — Cautioners-Writ. — A  bond  for  money  lent,  bearing  to  be  granted  by 
A,  B,  and  C,  as  principal  obligants,  was  signed  and  deliyered  by  B  and  C,  A  being 
present  at  the  execution  of  the  deed,  but  reusing  to  sign  it.  Held  that  B  [193]  ^^ 
not  afterwards  entitled  to  repudiate  the  obligation  on  the  ground  that  A  had  not 
signed  the  deed. 

Force  and  Fear — Reduction. — Averments  that  a  deed  had  been  obtained  from  a  woman 
by  threats  of  the  immediate  incarceration  of  her  husband  for  civil  debt,  held  not 
relevant  to  entitle  her  to  an  issue  of  force  and  fear. 

This  action  of  multiplepoinding  was  raised  by  the  testamentary  trustees  of  the  lat€ 
Thomas  Brown,  writer,  sometime  in  Glasgow,  afterwards  in  Edinburgh,  and  subse- 
quently residing  in  Irvine,  for  the  purpose  of  determining  the  right  to  a  portion  of 
the  trust-estate  falling  to  Mrs.  Margaret  Brown  or  Paton. 

A  competition  arose  between  the  said  Mrs.  Margaret  Brown  or  Paton,  and  her 
husband  Adam  Paton,  and  James  Craig,  who  claimed  as  an  assignee  of  Mr.  and  Mrs. 
Paton. 

The  claimant  James  Craig  averred  that  he  was  a  creditor  of  Mr.  and  Mrs.  Paton 
for  a  debt  of  £128, 10s.,  constituted  by  a  promissory-note  granted  in  his  favour  by  them, 
and  Matthew  Brown,  on  12th  September  1860,  and  that,  in  order  to  secure  the  sum 
due  to  the  claimant,  the  parties  had  agreed  to  assign  their  respective  rights  under 
Thomas  Brown's  settlement. 

The  assignation,  which  was  dated  29th  September  1860,  was  in  the  following  terms  : 
— *  We,  Matthew  Brown,  joiner  in  Glasgow,  only  son  of  the  now  deceased  Matthew 
Brown,  who  was  brother  of  the  deceased  Thomas  Brown,  writer,  hereinafter  mentioned, 
Margaret  Brown,  one  of  the  daughters  of  the  said  deceased  Matthew  Brown,  and  wife 
of  Adam  Paton,  oversman,  at  No.  28  Scotland  Street,  Glasgow,  and  the  said  Adam 
Paton,  considering  that,  by  trust-disposition  and  settlement — [Here  follows  narrative 
of  Thomas  Brown's  trust].  .  .  .  And  now  seeing  that  James  Craig  .  .  .  has,  on  12th 
September  last,  advanced  and  lent  to  us  the  sum  of  £128,  10s.  sterling,  on  the  faith  of 
our  granting  these  presents,  therefore  we,  the  said  Matthew  Brown  and  Adam  Paton, 
and  the  said  Margaret  Brown  or  Paton,  with  consent  of  the  said  Adam,  her  husband 
and  legal  administrator,  and  the  said  Adam  Paton  her  husband,  and  for  his  interest, 
do  hereby  bind  and  oblige  ourselves,  jointly  and  severally,  to  make  nayment  to  the  said 
James  Craig,  his  heirs,  executors,  or  assignees,  of  the  said  principal  sum  of  £128,  10s. 
sterling,  and  that  at  the  term  of  Martinmas  1860,  with  interest  .  .  .  and  in  farther 
security  of  the  pa}*ment  of  the  said  James  Craig,  and  his  foresaids,  of  the  said  principal 
«um  of  £128,  10s.  sterling,  and  without  prejudice  to  the  personal  obligation  before 
written,  but  in  corroboration  thereof ,  we,  the  said  Matthew  Brown  and  Adam  Paton, 
and  the  said  Margaret  Brown  or  Paton,  with  consent  of  her  said  husband  and  legal 
administrator,  and  the  said  Adam  Paton,  her  husband,  for  his  interest,  do  hereby, 
jointly  and  severally,  assign,  dispone,  transfer,  convey,  and  make  over  from  us  respec- 
tively, and  from  our  respective  neirs  and  executors,  to  and  in  favour  of  the  said  James 
Onug,  and  his  heirs  and  assignees  whomsoever,  All  and  Whole  our  respective  shares 
and  interests  in  and  to  all  and  sundry  the  lands,  &c.  .  .  .  and  in  and  to  the  succession 
to  the  said  deceased  Thomas  Brown,  under  said  trust-disposition  and  settlement,  &c. 
•  •  .  In  witness  whereof,  we  have  severally  subscribed  and  set  our  hands  and  seals 
to  these  presents,  which  are  written,  &c.  .  .  .  as  follows, — ^viz.  by  us  the  said  Margaret 
Brown  or  Paton,  and  Adam  Paton,  at  Glasgow,  upon  the  29th  day  of  September  1860, 
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before  these  witnesses,  Hugh  Oampbell,  detective  officer,  Glasgow,  and  James  M'Nish, 
lieutenant  of  police  there. 
Signed,  sealed,  and  delivered  by  the  said  Margaret  /Mabgaret  Brown  or  Paton.  O 
Brown  or  Paton,  and  Adam  Paton,—  \Adam  Paton.  O 

In  presence  of, — Hugh  Campbell,  detective  officer,  Glasgow,  James  M*Nish,  [194]  lieu- 
tenant  of  police,  Glasgow,  witnesses  to  the  signatures  of  Margaret  Brown  or  Paton, 
and  Adam  Paton,  29th  September  I860.'' 

Craig  claimed  the  whole  fund,  which  was  less  than  the  alleged  debt,  in  virtue  of 
this  deed. 

Mrs.  Paton  in  her  condescendence  averred; — (Cond.  8)  "The  circumstances 
under  which  the  claimant,  Mrs.  Paton,  was  induced  to  put  her  name  to  the  assignation 
founded  on  by  Craig  were  as  follows : — Craig  obtained  the  foresaid  promissory-note, 
under  a  promise  that  it  would  be  kept  by  him  only  by  way  of  security  of  advances  made, 
and  to  be  made,  and  that  no  diligence  should  proceed  upon  it.  He,  however,  immediately 
after  receiving  it,  gave  a  charge  of  pa^onent  to  some  of  the  parties  thereon,  and,  amongst 
others,  to  the  present  claimant's  husband.  When  this  charge  was  about  to  expire, 
Craig  requested  the  presence  of  the  present  claimant's  husl^d  and  herself,  at  the 
police  office  (eastern  district)  in  Glasgow.  Having  gone  there,  Craig,  and  a  lieutenant 
of  police  named  Nish  or  M*Nish,  produced  the  deed  in  question,  and,  under  threats  of 
the  immediate  incarceration  of  her  husband,  coerced  the  claimant  to  sign  it  Her 
subscription  was  eictracted  from  her  by  force  and  fear.  The  deed  was  not  read  over 
to  her,  and  the  claimant  had  no  opportunity  afforded  her  of  ascertaining  its  import. 
It  was  never  ratified  by  her.  No  consideration  was  ever  given  for  it,  and  its  narrative 
is  false.  It  is  not  true  that  a  sum  of  £128,  lOs.  was  lent  or  advanced  to  the  granters 
of  said  assignation,  on  12th  September  1860,  or  at  any  other  time.  The  said  statement 
was  a  misrepresentation  made  to  the  claimant,  Mrs.  Paton,  by  Mr.  Craig.  Matthew 
Brown,  who  is  set  forth  as  a  party  to  said  assig^iation,  was  present  on  the  occasion 
referred  to,  and  refused  to  sign  it.  The  assignation,  as  regards  the  sum  said  to  have 
been  advanced  to  Brown  by  Craig,  was  at  best  a  cautionary  obligation  on  her  part. 
It  is  incomplete  as  a  legal  obligation  against  the  claimant,  and  is  not  binding  upon  her." 
(Ans.  8  for  Craig.)  ''  This  article  is  denied,  except  in  so  far  as  it  contains  admissions 
of  the  present  claimant's  statements.  In  particular,  it  is  denied  that  there  was  any 
irregularitv  in  the  executing  of  the  assignation  founded  on,  that  improper  means  were 
employed  oy  the  claimant  to  obtain  tliis  deed,  and  that  the  same  was  granted  without 
consideration.  The  consideration  for  the  assignation  was  money  advanced  for  the 
maintenance  of  Mrs.  Paton  and  her  family,  and  vouched  by  the  acknowledgments  of 
herself  and  by  her  husband." 

Mrs.  Paton  pleaded; — (5)  The  assignation  founded  on  having  been  impetrated 
from  the  claimant  through  misrepresentation,  and  sevaratim,  by  means  of  threats, 
and  by  force  and  fear,  is  not  binding  on  her,  and  ougnt  to  be  reduced  and  set  aside. 
(6)  Further,  the  said  assignation,  being  an  incomplete  deed,  and  having  been  executed 
by  the  present  claimant  in  ignorance  of  her  legal  rights,  is  neither  legal  nor  binding, 
and  ought  to  be  reduced. 

The  Lord  Ordinary  appointed  Mrs.  Paton  to  lodge  issues. 

The  following  issue  was  proposed  by  her : — "  Whether  the  subscription  of  the  claimant 
and  Mrs.  Margaret  Brown  or  Paton  to  the  document  No.  31  of  process,  was  wrongfully 
procured  from  her  by  the  claimant  James  Craig,  through  fear  caused  by  improper 
and  unjustifiable  threats  made  to  her  bv  the  said  James  Craig,  or  others  acting  for  him, 
of  the  immediate  incarceration  of  her  husband  1 " 

The  claimant  Craig  maintained  that  Mrs.  Paton's  averments  were  irrelevant, 
and  insufficient  to  entitle  her  to  any  issue. 

The  Lord  Ordinary  reported  the  issue,  with  the  subjoined  note.  * 

*  "  Note.— The  competition  in  this  process  of  multiplepoinding  relates  to  that 
portion  of  the  late  Thomas  Brown's  estate,  destined  by  his  trustKlisposition  and  settle- 
ment to  the  heirs  in  moveables  of  his  brother  Matthew.  There  are  three  claimants, 
Mr.  Alexander,  trustee  on  the  sequestrated  estate  of  Adam  Paton,  Mrs.  [195]  Paton, 
and  Mr.  James  Craig.  As  Mr.  Alexander's  claim  has  been  sometime  ago  disposed 
of  by  final  interlocutor,  the  question  that  remains  is  betwixt  the  two  other  claimants, 
Mrs.  Paton  and  Mr.  Craig. 


IV.lIAOEHHBaOH,  196.  CRAIG  V.  PATON  [1865]  241 

[195]  The  Court,  on  2l8t  February  1865,  disallowed  the  issue. 

Thereafter  the  Lord  Ordinary,  on  11th  March  1865,  pronounced  the  following 
interlocutor : — "  Finds  the  claimant  James  Craig  entitled  to  the  principal  sum  of 
£148,  iTs.  lid.,  being  the  whole  amount  of  the  fund  in  medioj  but  under  burden  of 
the  right  to  the  interest  thereon,  to  which  the  claimant  James  Alexander  was  ranked 
and  preferred  in  terms  of  the  interlocutor  of  17th  June  last :  Therefore  ranks  and  pre- 
fers the  said  claimant  James  Craig  to  the  said  principal  sum  of  £148,  iTs.  lid.,  under 
burden  as  aforesaid,  and  decerns :  Finds  the  said  claimant  James  Craig  entitled  to 
eipenses,  so  far  as  incurred  by  him  in  competition  with  the  claimant  Mrs.  Paton : 
Allows  an  acdbunt  thereof,"  &c.  * 

'The  claimant  Craig  maintains  that  he  has  the  only  good  right  to  the  fund  in 
medio,  in  virtue  of  an  assignation  executed  by  Mrs.  Paton  in  his  favour,  in  security 
of  a  debt  which  had  been  due  to  him  by  her  husband,  Mr.  Paton.  On  the  other  hand, 
the  claimant  Mrs.  Paton  denies  the  validity  of  the  assignation  on  which  Craig  founds, 
and  has,  in  article  8  of  her  condescendence,  made  certain  averments  as  to  the  manner 
and  circumstances  in  which  the  assignation  was  taken  from  her  by  Craig,  which  she 
says  are,  if  provedj  sufficient  to  set  it  aside.  She  proposes  the  issue  now  in  question, 
Na  49  of  process. 

*0n  the  other  hand,  the  claimant  Craig,  while  he  has  stated  his  willingness  to 
have  the  averments  of  Mrs.  Paton  dealt  with  as  if  they  had  been  made  in  a  regular 
action  of  reduction,  maintains  that  they  are,  in  themselves,  irrelevant,  and  insufficient 
to  entitle  her  to  any  issue ;  and,  at  any  rate,  that  the  issue  proposed  is  objectionable 
in  its  terms. 

'  The  ckdmant  Mrs.  Paton  has  not  satisfied  the  Lord  Ordinary  that  she  has  averred 
a  case  in  article  8  of  her  condescendence  sufficient  to  entitle  her  to  an  issue.  That  her 
husband  was  owing  the  debt  to  Craig  on  which  he  founds  is  not  disputed  by  Mrs.  Paton, 
and  neither  does  she  deny  that  she  granted  the  assignation  in  question,  in  security  of 
that  debt.  But  she  says  it  was  granted  under  threats  of  the  *  immediate  incarceration 
of  her  husband.'  So  far,  however,  as  the  Lord  Ordinary  can  discover,  there  was  no 
illegality  in  Craig  stating  that  if  he  did  not  get  the  assignation  in  question,  in  security 
of  his  debt,  he  would  incarcerate  his  proper  debtor.  No  doubt,  it  is  said,  that  this 
statement  was  made  to  Mrs.  Paton  in  a  police  office,  and  that  an  officer  of  police  was 
present  and  aided  in  obtaining  the  assignation.  But  it  is  not  averred  that  anything 
was  done  or  said  by  way  of  threat  or  otherwise  to  induce  Mrs.  Paton  to  grant  the 
UBignation,  except  the  threat  of  incarceration  of  her  husband,  an  act  the  legality 
of  which  in  itself  cannot  be  disputed. 

'  Accordingly,  the  claimant  Mrs.  Paton  does  not  in  her  proposed  issue  found  her 
case  expressly  on  the  threat  of  incarceration  of  her  husband,  but,  evading  that  matter, 
uses  the  vague  and  general  expressions,  *  improper  and  unjustifiable  threats ' ;  but 
what  is  precisely  meant  by  these  expressions  is  not  very  obvious.  The  Lord  Ordinary 
does  not  think  the  proposed  issue  can  be  entertained,  and  he  doubts  whether  any  good 
issue  can  be  extracted  from  the  record.  No  other  issue  than  No.  49  of  process  was 
auggested  for  Mrs.  Paton." 

* '  Note. — The  claimants  Craig  and  Mrs.  Paton,  betwixt  whom  alone  any  ques- 
tion remains  not  disposed  of  by  previous  interlocutors,  both  state  (cond.  7  for  Paton, 
and  ans.  thereto  for  Craig),  that  the  share  of  the  late  Thomas  Brown's  trust-estate 
aocniing  to  Mrs.  Paton,  from  which  the  fund  in  medio  has  arisen,  was  heritable, 
and  it  was  not  disputed  that  the  balance  of  the  fund  not  already  appropriated 
«  insufficient  in  amount  to  satisfy  Craig's  claim,  supposing  the  latter  to  be  well 


*  Craig  founds  his  claim  on  a  promissory-note  granted  to  him  by  Mrs.  Paton  and 
ber  husband,  and  on  an  assignation  to  her  share  of  Thomas  Brown's  trust-estate, 
*l»  granted  to  him  by  Mrs.  Paton  and  her  husband.  Mrs.  Paton,  however,  has 
chaDoiged  the  validity  of  Craig's  claim,  on  the  ground  referred  to  in  article  8  of  [196]  her 
condescendence,  and  in  support  of  these  grounds,  she,  at  a  former  stage  of  the  Utigation, 
asked  a  proof.  In  order  clearly  to  understand  what  it  was  Mrs.  Paton  thought  she 
WM  entitled  to  prove,  the  Lord  Ordinary  allowed  her  to  lodge  such  issue  or  issues  as 
she  proposed.  She  accordingly  did  lodge  aii  issue,  which  the  Lord  Ordinary,  by  inter- 
locutor ol  28th  January  last,  reported  to  the  First  Division  of  the  Court,  with  a  note, 
in  whidi  he  expressed  his  opinion  that  Mrs.  Paton  had  not  averred  a  case  relevant 
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[196]  Mrs.  Paton  reclaimed,  and  argued; — The  deed  was  incomplete^  Matthew 
Brown  not  having  signed  it,  and  therefore  Mrs.  Paton  was  in  the  position  of  [197]  & 

or  sufficient  to  entitle  her  to  any  issue,  and  the  Court,  concurring  in  this  view,  disallowed 
her  proposed  issue  by  interlocutor  dated  21st  February  last. 

**  The  Lord  Ordinary  had  been  under  the  impression  that  Mrs.  Paton  did  not  intend 
to  insist  in  the  Utigation  further.  But  after  the  case  returned  from  the  Inner-House, 
she  insisted  that  Craig's  claim  was  bad,  in  respect  the  assignation  by  her  and  her 
husband,  on  which  he  founded,  had  not  been  executed  by  Matthew  Brown,  although 
by  its  terms  he  was  to  be  a  party  to  it,  as  a  co-obUgant  with  her  and  her  hueband. 

"  The  assignation,  no  doubt,  be&rs  that  Matthew  Brown  was  to  be  one  of  the 
co-obligants  along  with  Mr.  and  Mrs.  Paton,  yet  the  deed  itself  shews  that  he  never 
executed  it. 

"  Mrs.  Paton,  founding  on  the  case  of  Pringle  v,  the  Scottish  Provincial  Assur- 
ance Company,  28th  January  1858,  20  D.  465,  and  the  previous  case  of  Paterson 
V.  Bonnar,  therein  cited,  argued  that  the  fact  of  Matthew  Brown's  not  having  executed 
the  assignation  was  of  itself  sufficient  to  render  it  null  and  inoperative  against  her 
and  her  husband,  who  did  sign  it.  It  appears,  however,  to  the  Lord  Ordinary  that 
the  cases  rrferred  to  are  insufficient  to  support  this  view.  Both  of  them  were  attended 
with  specialties,  and  were  determined  on  grounds  which  do  not  exist  in  the  present. 
In  particular,  the  obUgants  sought  to  be  made  Uable,  as  well  as  those  who  did  not  execute 
the  deed,  in  those  cases  were  cautioners  merely  for  a  principal  debtor,  who  was  primarily 
bound,  and  this  sufficiently  appeared  from  the  deeds  themselves.  But  in  the  present 
instance,  the  deed  does  not  shew  that  any  of  the  parties  were  cautioners  merely,  and 
by  its  terms  they  are  all  equally  bound,  singidi  in  sdidum,  as  principal  co-obligants. 
Nor  is  the  present  case  characterised  by  any  such  specialty  as  occurred  in  Rringle 
V.  the  Insurance  Company,  to  the  effect  that  it  was  through  the  fault  partly  of  the 
creditor  in  the  deed  himself,  that  it  had  not  been  executed  by  one  of  the  obUgants. 

"  It  therefore  appears  to  the  Lord  Ordinary  that  the  present  case  does  not  fall 
within  the  principles  of  decision  in  the  cases  relied  upon  by  Mrs.  Paton,  but  rather 
of  what  appears  to  have  been  the  principle  in  the  decision  in  Macdonald  v.  Stewart, 
5th  July  1810,  F.  C,  where  *  a  bond  for  borrowed  money,  extended  in  the  name  of 
five  co-obUgants,  binding  conjunctly  and  severally,  and  four  only  subscribing,  the 
subscribers  are  Uable  for  the  whole,  provided  the  omission  of  the  signature  has  not 
arisen  from  any  fault  or  collusion  of  the  creditor.* 

"  Not  only  is  there  nothing  in  the  deed  of  assignation  itself  in  the  present  case 
to  indicate  that  Mrs.  Paton  and  her  husband  were  cautioners  merely,  and  so  entitled 
to  the  equities  of  cautioners ;  but,  according  to  the  admissions  in  the  record,  it  rather 
appears  that  they  were  in  reaUty,  as  in  form,  the  principal  debtors  and  obUgants ; 
and  if  so,  they  could  not  be  entitled  to  the  equities  pertaining  to  cautioners. 

"  It  was  contended,  however,  that  Mrs.  Paton,  being  a  married  woman,  could  not 
legally  undertake  any  obUgation  by  signing  the  promissory-note,  which  was  the  founda- 
tion of  the  assignation,  and  therefore,  not  having  been  previously  legally  bound  as 
debtor  to  Craig,  it  must  be  held  that  she  became  a  party  to  that  deed  merely  as  a 
cautioner,  and  entitled  to  the  equities  of  a  cautioner.  But  the  Lord  Ordinary  cannot 
recognise  the  force  of  this  reasoning.  Mrs.  Paton,  although  a  married  woman,  could 
for  various  reasons,  and  in  various  circumstances,  have  undertaken  a  personal  obliga- 
tion, especially  with  reference  to  property  which  belonged  to  her,  exclusive  of  her 
husband ;  and  it  must  be  kept  in  view  that  there  is  no  attempt  here  to  put  any  obliga- 
tion in  force  against  her  personaUy.  The  [197]  assignation  in  question  is  founded 
on  for  the  purpose  exclusively  of  securing  a  fund  which  belonged  to  herself,  and  which 
was  not  carried  jure  mariti  to  her  husband. 

"  It  is  important  also  to  observe  that  there  is  no  statement  or  plea  in  the  record 
to  the  effect  that  the  assignation  was  not  deUvered  by  Mrs.  Paton  and  her  husband 
to  the  creditor  therein,  the  claimant  Craig,  or  to  the  effect  that  its  deUvery  to  him 
was  conditional,  on  its  not  being  held  by  him  as  a  binding  and  operative  deed  till 
Matthew  Brown's  signature  should  be  obtained  to  it.  The  assignation,  being  pro- 
duced and  founded  on  by  Craig  in  this  process,  must,  in  the  absence  of  any  allega- 
tion or  evidence  to  the  contrary,  be  held  to  have  been  duly  and  unconditions^y 
deUvered  to  him  by  Mrs.  Paton  and  her  husband ;  and,  therefore,  her  plea  to  the 
effect  that  she  cannot  be  bound,  merely  because  Matthew  Brown  did  not  execute  the 
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party  entitled  to  the  equities  of  a  cautioner  who  was  not  bound,  unless  all  the  parties 
to  a  deed  signed  it.*  ^    **  >^(«^ 

Counsel  for  Craig  was  not  called  on. 

Lord  President. — I  am  of  opinion  that  the  Lord  Ordinary  has  arrived  at  a  right 
conclusion,  and  I  do  not  well  see  now  that  conclusion  can  be  avoided 

This  bond  and  assignation  in  security  is  very  distinct  in  itself.  It  sets  forth  the 
advance  and  loan  to  Matthew  Brown,  Margaret  Brown,  wife  of  Adam  Paton,  and 
the  said  Adam  Paton,  on  the  faith  of  their  granting  security ;  and  it  accordingly  pro- 
ceeds to  make  over  to  Craig,  in  securitv  of  the  sum  advanced  by  him,  their  respective 
shares  and  interests  in  the  lands  and  subjects  therein  mentioned.  Then,  in  this  process 
of  multiplepoinding,  this  claim  of  Craig's  is  made  on  these  subjects  which  form  the  fund 
in  medio ;  and  the  question  is,  whether  Mrs.  Paton,  who  is  the  party  objecting,  has 
stated  a  good  reason  for  excluding  that  claim. 

When  this  case  was  formerly  before  us,  she  said  that  she  had  been  concussed  by 
threats  to  execute  this  deed.  Her  allegation  was,  that  when  the  charge  was  about 
to  expire,  she  and  her  husband  were  requested  by  Craig  to  attend  at  the  police-office ; 
and  that  having  gone  there,  Craig  and  a  lieutenant  of  poUce  produced  the  deed  in  ques- 
tion, and;  under  the  threat  of  the  immediate  incarceration  of  her  husband,  coerced 
her  to  sign  it,  and  she  proposed  to  get  into  proof  under  an  issue  to  that  effect. 

In  the  discussion  which  then  took  place,  there  was  no  explanation  given  of  the 
nature  of  that  threatened  incarceration,  other  than  that  it  was  what  appeared  in  her 
statement  (cond.  8),  viz.  in  order  to  satisfy  this  debt ;  and  we  were  of  opinion,  that 
having  granted  this  assignation,  she  was  not  entitled  to  get  rid  of  it  on  that  ground. 
That  threat  did  not  constitute  force.  She  interposed  not  by  reason  of  force  or  fear, 
but  out  of  anxiety  for  her  husband ;  for  it  is  impossible  to  read  this  statement  on  record 
as  an  averment  that  threats  of  criminal  incarceration  had  been  made,  for  there  had 
been  no  apprehension  of  her  husband,  and,  so  far  as  we  can  see,  no  charge  of  any  crime ; 
and  we  are  not  to  suppose  that  the  lieutenant  of  poUce  threatened  to  incarcerate  him 
contrary  to  law.  And  what  the  crime  was  for  which  he  was  to  be  incarcerated  is  not 
suggested,  nor  is  it  suggested  how  the  signing  the  deed  would  obviate  his  incarceration 
for  any  crime. 

But  it  is  now  said  that  the  deed  is  not  obligatory ;  that  in  this  transaction  Mrs. 
Paton  was  substantially  a  cautioner,  and  signed  the  deed  on  the  footing  that  all  the 
parties  to  it  were  to  subscribe  it ;  and  that  as  it  has  not  been  signed  by  all  the  parties 
to  it,  she  is  entitled  to  be  relieved  of  her  obligation.  But  I  do  not  think  that  argu- 
ment will  avail.  By  this  deed  she  assigns  her  own  separate  estate,  held  exclusive  of 
the  jus  mariti ;  and  I  do  not  think  the  absence  of  Brown's  signature  renders  the  deed 
nugatory  as  regards  her,  because  Brown,  whose  name  stands  first  [198]  i^^  tbe  deed, 
was  present  when  it  was  signed,  and  refused  to  sign  it.  And  yet,  notwithstanding 
that  refusal  on  the  part  of  Brown,  she  and  her  husband  signed  and  delivered  the  deed  ; 
and  I  therefore  think  she  cannot  now  be  heard  to  plead  that  she  signed  and  delivered 
it  in  the  expectation  that  Brown  would  change  his  mind  and  sign  it.  On  the  contrary, 
I  think  she  is  precluded  from  pleading  that. 

Lords  Curriehill  and  Deas  concurred. 

Lord  Ardmillan. — I  am  of  the  same  opinion.  I  think  this  case  is  in  the  same 
position  as  if  Matthew  Brown's  name  in  this  deed  had  been  visibly  deleted,  and  Mrs. 
Piaton  seeing  that,  had  yet  signed  and  delivered  the  deed.  In  the  same  way  I  think 
she  cannot  be  heard  to  plead  the  refusal  by  Brown  to  sign  as  liberating  her  from  the 
obligation  which  she  undertook,  when  she  signed  and  delivered  the  deed  in  the  know- 
ledge of  this  refusal.  Nor  is  it  to  be  lost  sight  of,  that  Brown,  who  in  her  presence 
refused  to  sign  the  deed,  ia  her  own  brother. 

deed,  is  not  maintainable — Cumberlege  and  Another  v.  Lawson,  23d  January  1837, 
26  L  J.  Chancery  Cases,  p.  120t 

*  In  the  whole  circumstances,  therefore,  of  this  case,  and  especially  as  Mrs.  Paton 
cannot  be  considered  as  a  cautioner,  and  consequently  that  she  was  not  deprived  of 
or  prejudiced  in  regard  to  any  of  the  equities  of  a  cautioner  by  the  absence  of  the  signa- 
ture of  Matthew  Brown,  the  Lord  Ordinary  is  of  opinion  that  the  assignation  in  question 
is  valid  and  effectual  against  her,  in  favour  of  the  claimant  Craig,  to  the  extent  and  effect 
contended  for  by  the  latter  in  support  of  his  claim  in  the  present  competition." 

*  Scottish  Provincial  Insurance  Company,  Jan.  28,  1858,  20  D.  465. 
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The  f oUowing  interlocutors  were  pronounced : — 

"  Disallow  the  issue  proposed  by  the  claimant  Mrs.  Margaret  Brown  or  Paton, 
No.  49  of  Process :  Knd  the  said  claimant  Uable  to  the  claimant  James  Craig  in  the 
expenses  incurred  by  him  since  the  date  of  the  interlocutor  of  the  Lord  Ordinary  reports 
ing  the  cause  :  Allow,"  &c. 

"  Having  advised  the  reclaiming  note  for  Mrs.  Margaret  Brown  or  Paton,  and  Adam 

Paton,  her  husband,  for  his  interest,  and  heard  the  counsel  for  the  parties,  adhere  to 

the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  desire  of  the 

reclaiming  note :  Find  the  reclaimer  liable  to  the  respondent  in  additional  expenses,"  &c. 

Duncan  &  Dbwar,  W.S.— D.  F.  Bridgeford,  S.S.C— Agents. 


No.  45.  IV.  Macpherson,  198.     13  Dec.  1865.    2d  Div.— Lord  Kinloch,  I. 

The  Duke  of  Buocleuch,  VuvmeT.—Sol.-Gen.  Yimng— Watson. 

Magistrates  and  Town  Council  of  the  Eoyal  Burgh  of  Sanquhar, 

Defenders.  —Cook— Hall. 

Teinds — Arrears — Colourable  Title — Stipendiary.— In  1726  an  heir  of  entail  having 
right  to  the  titularity  of  a  parish,  directed  his  factor  to  receive  from  a  burgh  a  modified 
sum  in  full  of  teinds,  without  prejudice  to  the  titular's  right  to  demaiid  payment  in 
after  years  of  the  "  full  tack-duty."  The  modified  sum  continued  to  be  paid  till  1810, 
when  the  entailed  estate,  including  the  titularity,  passed  to  a  series  of  heirs  who  did 
not  represent  the  former  possessors.  No  payment  of  teinds  was  thereafter  made 
by  the  burgh  to  the  titular.  In  1862  a  demand  was  made  by  the  titular  for  surplus 
teinds  from  1830  to  1862,  on  the  assumption  that  the  teinds,  prior  to  1830,  had 
been  exhausted  by  payments  of  stipend.  Plea  by  the  defenders  that  the  claim  for 
teinds  was  restricted  by  usage  to  the  modified  sum — repelled.  Observed,  that  al- 
though a  party  paying  in  bona  fide  teinds  to,  and  receiving  discharges,  from  one 
assuming  on  a  colourable  title  to  be  titular,  may  plead  such  discharges  against  a 
demand  for  arrears  of  teinds  by  the  true  titular,  discharges  by  a  stipendiary  cannot 
be  pleaded  against  a  demand  by  the  titular  for  surplus  teinds. 

This  action  was  raised  at  the  instance  of  the  Duke  of  Bucdeuch  and  Queensberry, 
as  titular  and  patron  of  the  parish  of  Sanquhar,  against  the  Magistrates  and  Town 
Council  of  the  Eoyal  Burgh  of  Sanquhar,  as  proprietors  of  certain  lands  in  the  parish 
of  Sanquhar — (1)  For  payment  of  £310,  Os.  S^d.,  as  the  amount  of  stipend  payable 
from  the  defenders'  lands  from  1822  to  1850,  which  had  been  paid  by  the  pursuer  ; 
and  (2)  For  payment  of  £718,  as  the  amount  of  the  arrears  of  the  surplus  teinds  of  the 
defenders'  lands  in  the  said  parish,  after  deduction  of  the  proportion  of  minister's  stipend 
for  crops  from  1831  to  1862  inclusive. 

The  defenders  having  admitted  their  liability  for  the  arrears  of  stipend,  the  pursuer 
by  a  minute  departed  from  the  first  conclusion  of  the  summons,  and  limited  his  claim 
to  the  second. 

The  pursuer  averred  ^-(Cond.  2)  "  The  lands,  lordship,  and  barony  of  [199]  San- 
quhar, together  with  the  titularity  and  right  of  patronage  foresaid,  now  vested  in  the 
pursuer,  form  part  of  the  entailed  estates  of  Queensberry,  which,  upon  the  death  of 
William,  last  Duke  of  Queensberry,  in  1810,  devolved  upon  Henry,  then  Duke  of 
Buccleuch,  as  nearest  heir-male  of  the  entailer.  In  the  year  1812,  Charles  William, 
Duke  of  Buccleuch,  the  pursuer's  father,  succeeded,  as  next  heir  of  entail,  to  the 
said  lands,  barony,  and  others,  and  on  his  death,  which  took  place  in  April  1819,  the 
succession  under  the  entail  opened  to  the  pursuer.  Neither  the  pursuer,  nor  his 
predecessors  of  the  Buccleuch  family,  represented  the  said  William,  Duke  of  Queen&- 
berry,  or  any  of  the  preceding  heirs  of  entail,  either  in  heritage  or  moveables."  (Cond.  5) 
"  The  pursuer,  who,  besides  being  titular,  is  proprietor  of  a  large  portion  of  the  parisli. 
of  Sanquhar,  paid  annually  to  the  minister  of  Sanquhar  the  whole  stipend  due  from 
the  defenders'  said  lands  for  the  crops  of  1822,  the  crop  of  1860,  and  for  the  crops  of 
all  intervening  years.    The  said  over-payments,  deducting  income-tax,  amounted,  \ritli 
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interest,  to  £310,  Os.  5^d.  sterling,  as  at  the  28th  October  1863.  Since  the  summons 
in  the  present  action  was  executed,  the  defenders  have  admitted  their  liability  to  the 
pursuer  for  the  foresaid  amount  of  stipends  overpaid  by  him  on  their  account." 
(Cond.  6)  "  From  the  year  1822,  down  to  crop  and  year  1830  inclusive,  the  teind  of  the 
defenders'  said  lands  was  not  much  more  than  sufficient  to  meet  the  share  of  the  stipend 
modified  on  18th  December  1822,  which  was  ultimately  localled  thereon,  and  which 
has  been  paid  to  the  minister  of  Sanquhar  by  the  pursuer  as  aforesaid.  But  by  decree 
of  division,  dated  8th  July  1830,  a  considerable  portion  of  the  Common  Muir  of 
Sanquhar,  lying  within  the  parish  of  Sanquhar,  was  allocated  to  the  defenders,  and 
has  ever  since  been  held  by  them  in  property,  under  the  name  of  the  Muir  Farm.  For 
crop  1831,  and  intervening  crops  and  years,  down  to  crop  1850,  inclusive,  the  yearly 
value  of  the  defenders'  said  lands,  including  the  share  of  the  Common  allotted  to  them, 
was  £77,  Is.  per  annum,  according  to  report  and  valuation  obtained  in  the  foresaid  process 
of  locality,  under  a  remit  dated  21st  March  1850,  one-fifth  of  which  yearly  value  for 
teind  is  £15,  8s.  2d.  A  new  process  of  augmentation,  modification,  and  locality  was 
recently  raised  at  the  instance  of  the  minister  of  Sanquhar,  in  which  an  augmented 
stipend  was  modified  upon  the  12th  February  1862.  In  the  scheme  of  proven  rental, 
upon  which  the  defenders  have  been  held  as  confessed  in  said  process,  as  well  as  in  the 
condescendence  lodged  therein  for  the  defenders,  the  rental  of  the  defenders'  said  lands  in 
the  parish  of  Sanquhar  is  stated  at  £142,  which  has  been  the  annual  value  thereof  for 
crop  1851,  and  subsequent  crops  and  years, — one-fifth  whereof  for  teind  is  £28,  8s. " 

The  defenders  did  not  dispute  the  pursuer's  title  to  the  tdnds,  but  averred; — 
(Stat.  1)  "  The  burgh  of  Sanquhar  is  situated  within  the  parish  of  that  name,  and  from 
a  very  remote  period,  prior  at  all  events  to  the  vear  1723,  the  Provost  and  Magistrates 
of  the  burgh,  as  representing  and  for  behoof  of  the  community,  held  the  teinds  of  the 
lands  vnthin  burgh  on  a  tack  or  lease  of  the  same,  granted  by  one  or  other  of  the  pre- 
decessors of  the  said  William,  last  Duke  of  Queensberry.  The  said  tack  has  been  long 
amissing,  and  the  defenders  are  unable  to  state  when  the  same  was  originally  granted, 
but  the  receipt  of  the  modified  annual  rent  payable  under  it,  amounting  to  £5,  18s.  Id., 
is  acknowledged  in  the  books,  rentals,  and  factor's  accounts  kept  by  the  commissioners 
and  chamberlains  of  the  Dukes  of  Queensberry  from  1723  down  to  1810.  The  last 
payment  on  account  of  the  said  rent,  amounting,  with  interest,  to  the  sum  of  £128, 
16s.  7d.,  was  made  of  date  21st  March  1814  to  the  executors  of  the  last  Duke  of  Queens- 
berry." (Stat.  2)  "  The  system  of  accounting  between  the  chamberlains  of  the  Queens- 
berry estates  and  their  constituents,  and  the  use  of  payment  from  1726  down  to  1810, 
as  regarded  the  teinds  of  the  burgh  lands,  was  this  : — [200]  The  chamberlains  charged 
themselves  with  the  estimated  full  teinds  of  the  lands,  or  with  the  full  tack-duty  stated 
in  the  original  tack,  but  were  allowed  to  take  credit,  in  discharge,  for  the  difference 
betwixt  the  full  teind  and  the  sum  of  £5,  18s.  Id.,  actually  received  in  lieu  of  it.  The 
instructions  under  which  the  chamberlain  acted  are  set  forth  in  a  minute  of  a  sederunt 
of  the  commissioners  for  the  Duke  of  Queensberry,  held  at  Drumlanrig,  of  date  3d 
May  1726,  bv  which  the  commissioners  instruct  Mr.  John  Lorimer,  the  chamberlain 
for  the  time  being,  *  to  receive  from  the  burgh  of  Sanquhar  yearly,  eighty-five  pounds 
Soots,  in  full  of  their  teynds,  including  fourteen  pounds  eleven  shillings  eight  pennies 
money  foresaid,  for  the  teynds  of  my  Lord  Duke's  property  in  that  burgh;  and  to 
give  them  a  discharge  yearly,  bearing  that  you  have  received  full  and  complete  payment 
of  the  teynds  payable  by  the  burgh  of  Sanquhar  for  such  a  year,  including  what  is 
payable  for  my  Lord  Duke's  property  in  the  said  burgh,  and  therefor  discharging 
them  thereof  without  condescending  on  any  particular  sum ;  and  you  are  to  be  allowed 
deduction  of  the  difference  betwixt  the  sum  received  and  the  teynd  contained  in  their 
tack  and  the  rental,  this  being  but  prejudice  to  my  Lord  Duke  to  demand  payment 
for  the  after  years  of  the  full  tack-duty  and  rental.' "  (Stat.  3)  "  The  said  instructions 
were  acted  upon  from  1726  down  to  the  death  of  the  last  Duke  of  Queensberry  in  1810. 
The  sum  actually  paid  by  the  burgh  during  the  said  period  as  the  rent  of  the  teinds 
of  the  burgh  lands,  was  £70,  18s.  4rd.  Scots,  or  thereabouts,  equal  to  £5,  18s.  Id. 
sterling,  being  about  10s.  Scots  in  excess  of  the  sum  of  £85  Scots  specified  in  the  in- 
stmctions  of  the  commissioners,  under  deduction  of  £14,  lis.  8d.  Scots  for  the  teinds 
d  the  Duke's  own  property  within  the  burgh."  (Stat.  5)  "  Actual  payment  of  the 
tack-duty  has  not  been  made  since  1810,  owing  to  the  causes  after  mentioned;  but 
for  a  long  period  thereafter,  and  for  many  years  subsequent  to  the  accession  of  the 
noble  pursuer  to  the  title  and  estates  of  his  family,  the  yearly  payment  of  £5,  18s.  Id. 
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in  respect  of  teind,  was  annually  charged  in  the  accounts  of  His  Grace's  factor  or 
chamberlain,  applicable  to  the  barony  of  Sanquhar,  as  a  debt  due  by  the  burgh  to  His 
Grace."  (Stat.  8)  "  In  1862  the  defenders  were  pressing  the  pursuer  for  a  settlement 
of  the  large  claim  for  rents  due  to  them  under  certain  leases  ;  and  the  present  claim 
for  the  full  teind  of  their  lands  from  1830  downwards  was  then  first  made  by  the 
pursuer's  agents,  in  a  letter  addressed  by  them,  of  date  June  26,  1862,  to  the  agent 
for  the  defenders.  Up  to  that  date  the  defenders  had  been  allowed  to  remain  in  the 
bona  fide  belief  that  the  utmost  which  could  be  demanded  from  them  in  respect  of  teind, 
on  the  part  of  the  titular,  was  the  said  sum  of  £5,  18s.  Id.,  as  the  tack-duty  of  the 
teinds  of  the  lands  within  burgh,  under  the  arrangement  betwixt  the  predecessors  of 
the  defenders  and  the  Dukes  of  Queensberry,  which  payment,  since  1822,  has  been 
exhausted  by  the  stipend  localled  upon  the  burgh's  lands,  and  they  possessed  and  con- 
sumed the  whole  frmts  of  their  lands  in  bona  fide  accordingly." 

The  pursuer  admitted  that,  in  1862,  the  defenders  were  pressing  for  a  settlement 
of  the  arrears  of  rent  due  to  them ;  and  explained,  that  the  pursuer  was  all  along 
ready  to  make  pajnnent  of  these  arrears  on  receiving  credit  for  the  foresaid  overpaid 
stipends,  and  abo  for  the  sums  sued  for  in  the  present  action,  but  denied  that  said 
letter  was  the  first  intimation  of  the  present  claim. 

The  defenders  pleaded; — (1)  The  pursuer's  claim  for  alleged  arrears  of  surplus 
teind  concluded  for  in  the  summons,  is  barred  by  his  undue  delay  in  making  the  claim. 
(2)  Under  the  tack  of  the  teinds  of  the  lands  within  burgh,  aa  well  as  by  the  arrange- 
ment betwixt  the  predecessors  of  the  defenders  and  the  representatives  for  the  time 
of  the  titular,  and  the  use  of  payment  as  above  set  forth,  the  defenders  and  their  pre- 
decessors were  entitled  to  possess  and  levy  the  whole  teinds  of  the  lands  within  burgh, 
and,  in  par-[201]-ticular,  the  teinds  of  their  own  lands,  for  payment  of  no  more  than 
the  modified  tack-duty  of  £5,  18s.  Id.,  until  the  said  tack  and  arrangement  and  use 
of  payment  aforesaid  were  legally  terminated  by  inhibition  or  otherwise.  (3)  The 
defenders  having  levied  and  consumed  the  full  rents  and  proceeds  of  their  lands  in  the 
bona  fide  belief,  founded  on  reasonable  grounds,  that  no  claim  existed  on  the  part  of 
the  titular  for  the  surplus  teinds  now  demanded,  or  for  any  part  thereof,  are  entitled 
to  be  assoilzied. 

The  Lord  Ordinary  granted  a  diligence  to  both  parties  for  recovery  of  documents* 
The  import  of  the  documents  founded  on  is  given  in  the  not«  of  the  Lord  Ordinary. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the 
first  conclusion  of  the  summons  for  payment  of  the  sum  of  £310.  Os.  5^.  has  been 
abandoned :  With  reference  to  the  remaining  conclusions,  finds  that  for  the  period 
anterior  to  26th  June  1862  the  pursuer  is  not  entitled  to  charge  the  defenders,  in 
name  of  teind  due  to  him  by  the  said  defenders,  with  any  other  or  higher  sum  than 
£5,  18s.  2d.  sterling  per  annum  ;  and  appoints  the  cause  to  be  enrolled,  in  order  that 
effect  may  be  given  to  this  finding."  * 

*  "  Note. — ^The  pursuer,  the  Duke  of  Buccleuch,  is  not  disputed  to  be  in  right 
of  the  teinds  of  the  lands  in  question. 

"These  teinds  formed  part  of  the  Queensberry  estates.  And  in  the  sederunt- 
book,  kept  with  reference  to  these^estates,  the  following  instructions  to  the  cham- 
berlain are  recorded  under  date  3d  May  1726  : — *  You  are  to  receive  from  the  burgh 
of  Sanquhar  yearly  £85  Scots  in  full  of  their  teinds,  including  £14,  lis.  8d.  money 
foresaid,  for  the  teinds  of  my  Lord  Duke's  property  in  that  burgh,  and  to  give  them 
a  discharge  yearly,  bearing  that  you  have  received  full  and  complete  payment  of  the 
teinds,  payable  by  the  burgh  of  Sanquhar,  for  such  a  year,  including  what  is  payable 
for  my  Lord  Duke's  property  in  the  said  burgh,  and  therefor  discharging  them  thereof, 
without  condescending  upon  any  particular  sum  received,  and  you  are  to  be  allowed 
deduction  of  the  difference  betwixt  the  sum  received  and  the  teind  contained  in  their 
tack  and  the  rental,  this  being  but  prejudice  to  my  Lord  Duke  to  demand  payment 
for  after  years  of  the  full  tack-duty  conform  to  the  tack  and  rental'  This  sum  of  £85 
Scots,  less  the  Duke's  own  teind,  £14,  lis.  8d.,  leaves  £70,  8s.  4d.,  equal  in  sterling 
to  £6,  17s.  4d. 

"  It  is  sufficiently  proved  by  the  rentals  of  the  Queensberry  estates,  and  the  accounts 
of  the  factors,  that  down  to  Martinmas  1810  no  higher  sum  was  exacted  in  name  of 
teind  from  the  burgh  of  Sanquhar  than  £5,  18s.  2d.,  which  is  just  this  sum  of  £5, 
1 7s.  4d.  slightly  enlarged,  in  consequence  apparently  of  the  sum  of  £70,  8s.  4d.  being 
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[2021  The  pursuer  reclaimed,  and  argued ; — ^The  titular  had  right  to  bj'gone  teinds, 
and  was  not  barred  by  mora  from  insisting  on  his  claim.    This  [203]  ^^^  ^  special 

erroneously  stated  as  £70,  18s.  4d.  Allowance  for  the  difference  between  this  sum 
and  the  whole  estimated  teind  of  £9,  17s.  lid.  is  made  to  the  factors  in  successive  years. 
The  deduction  is  thus  set  out  in  the  rental  1780-81  : — 

" '  Sum  charged  in  the  preceding  rental,  No.  243,  as  the  teind  of 

the  burgh  of  Sanquhar  .  £9  17  11 

*  *  Deduce  the  sum  which  has  hitherto  constantly  been  levied  as 

the  teind  of  that  burgh,  as  per  chamberlain's  accounts      .  5  18    l^ir 


£3  19    9tV 


"  In  the  cash  ledger  of  Mr.  Crawford  Tait,  factor  for  the  Duke  of  Queensberry's 
executors,  there  is  the  following  entry  of  date  21st  March  1814  : — *  Received  arrears 
ol  teind-duties  due  by  the  town  of  &nquhar,  from  Whitsunday  1796  to  Martinmas 
1810,  at  £5,  18s.  Ijd.  yearly,  including  interest,  per  particular  state,  £128,  16s.  6d.* 
'In  1810  the  last  Duke  of  Queensberry  died,  and  the  estates  devolved  on  the  then 
Duke  of  Buccleuch.    The  present  pursuer  succeeded  in  April  1819. 

"From  this  date  of  1810  it  is  admitted  that  no  actual  payment  of  teind  was 
ever  made  by  the  burgh  of  Sanquhar.  But  they  continued  to  be  charged  in  the 
[202]  rentals  as  due  annually,  in  name  of  teind,  this  sum  of  £5,  18s.  Id.,  or  £5,  18s.  2d. 
*"  It  is  stated  as  one  reason  for  no  settlement  of  this  teind  being  come  to,  that  in 
1813  the  Buccleuch  family  became  tenant  of  the  burgh  in  certain  leases,  which  gave 
the  burgh  a  counter  claim  in  name  of  rent  of  £18,  10s.  annually.  It  is  further  ex- 
]^ined  by  the  pursuer  (cond.  art.  6),  *  that  from  the  year  1822,  down  to  crop  and  year 
1830  inclusive,  the  teind  of  the  defender's  lands  was  not  much  more  than  sufficient 
to  meet  the  share  of  the  stipend  modified  on  18th  December  1822,  which  was  ultimately 
locaOed  thereon,  and  which  has  been  paid  to  the  minister  of  Sanquhar  by  the  pursuer.' 
The  pursuer  in  fact  paid  the  stipend  of  the  minister  for  crop  1822,  to  that  of  1850, 
hoth  inclusive.  It  was  on  this  account  that  he  claimed  in  the  present  action  the  sum 
of  £310,  Os.  5^.  first  concluded  for.  This  claim  has  been  arranged  by  the  pursuer 
obtaining  credit  for  the  amount  in  the  counter  account  of  rents  due  by  him  to  the  burgh. 
*  It  has  been  only  within  the  last  one  or  two  years  that  steps  have  been  taken  by 
the  pursuer  for  clearing  up  the  accounts  arising  out  of  these  different  claims.  The 
present  action  forms  one  of  these  steps.  Its  first  conclusion,  as  already  said,  has  been 
arranged.  The  remaining  conclusion  is  for  payment  of  alleged  teind,  due  to  the  pursuer 
as  titiJar,  from  1830  to  1863.  The  amount  libelled  is  made  up  on  the  footing  of  taking 
the  rental  for  1831  at  £77,  Is.,  one-fifth  of  which  for  teind  is  £15,  8s.  2d. ;  deduct 
for  stipend,  £5,  8s.  9d. ;  leaves  of  surplus  teind,  £9,  1 9s.  5d. 

*This  sum  of  £9,  19s.  5d.  yearly  is  in  1851  raised  considerably  higher  by  taking 
the  rental  at  £142,  whereof  one-fifth  for  teind  is  £28, 8s.  Altogether  there  is  made  up  a 
ckim,  as  at  28th  October  1863,  of  £432,  4s.  8d.  of  principal,  and  £286, 15s.  of  interest. 
*The  defence  against  this  claim  is,  that  down  to  26th  June  1862,  when  the  agent 
of  the  Duke  intimated  an  intention  to  exact  the  full  measure  of  his  legal  right,  no 
higher  sum  can  be  charged  against  the  burgh  in  name  of  teind  than  the  sum  of  £5, 
1&.  2d.  payable  by  use  and  wont. 

*  The  Lord  Ordinary  is  of  opinion  that  this  defence  is  well  founded. 
"  It  is  admitted  that  the  teind  has  never  been  valued.  Though  the  documents 
contain  some  traces  of  a  tack  of  the  teinds  having  been  held  by  the  burgh,  no  tack 
has  been  so  proved  as  to  warrant  the  Court  in  assuming  its  existence.  The  pursuer's 
sirictly  legal  right  was  to  draw  the  actual  teind.  In  ordinary  circumstances  he  might 
prohaWy  have  been  entitled  to  claim  the  converted  value  of  one-fifth  of  the  rental. 
But  it  appears  to  the  Lord  Ordinarv  to  be  firmly  established  in  teind  law  that  where, 
for  a  long  term  of  years,  there  has  been  a  use  of  payment  of  a  certain  annual  sum  in 
name  of  unvalued  teind,  this  must  be  held  to  be  the  amount  legally  due  in  any  question 
»8  to  arrears,  and  until  formal  intimation  is  made  of  an  intention  to  exact  the  full 
measure  of  legal  right.  The  principle  is  one  of  manifest  equity.  The  use  of  payment 
fairly  implies  the  understanding  and  arrangement  of  the  parties  as  to  what  shall  be 
paid.  Au  beyond  this  sum  is  fairly  held  to  have  been  bona  fide  consumed  by  the  debtor 
in  the  debt.    There  is  perhaps  no  branch  of  the  law  in  which  the  doctrine  of  bo^a 
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case  in  which  a  heritor,  for  fifty  years,  had  not  paid  teind  of  any  kind,  and,  there- 
fore, it  was  not  ruled  by  the  cases  quoted  by  the  defenders.  The  defence  of  use  and 
wont  was  no  defence,  wlien  it  was  clear  that  for  fifty  years  there  had  been  no  payment.* 

The  defenders  argued ; — (1)  The  pursuer  was  barred  by  mora  from  insisting  on 
his  claim  for  the  whole  teinds ;  (2)  The  defenders  having  for  a  long  period  of  years  paid 
only  a  modified  sum,  were,  in  respect  of  that  usage,  liable  only  in  that  sum ;  (3)  The 
surplus  above  the  modified  simi  having  been  consumed  by  the  defenders  in  bona  fide 
upon  a  colourable  title,  could  not  now  be  demanded.! 

Lord  Justice-Glere. — ^The  Lord  Ordinary  has  dealt  only  with  the  question  raised 
by  the  defenders'  second  plea,  and  that  is  the  only  question  before  us. 

The  judgment  of  the  Court  was  delivered  by — 

Lord  Benholme. — ^This  action  has  been  raised  by  the  Duke  of  Buccleuch,  as  titular 
of  the  teinds  of  the  parish  of  Sanquhar,  against  the  magistrates  of  the  burgh  of  San- 
quhar, to  recover  certain  arrears  of  teinds.  The  summons  has  two  conclusions.  The 
former  seeks  to  recover  the  amount  of  the  stipend  which  the  Duke,  as  patron  of  the 
parish,  has  paid,  and  is  entitled  to  recover  from  the  magistrates,  as  corresponding 
with  their  snare  of  an  augmentation  modified  in  1822,  but  which  was  not  finally 
allocated  by  decree  of  locality  till  1852.  This  sum  amounts  to  £310,  Os.  5^  The 
second  conclusion  embraces  the  surplus  teind  after  deduction  of  these  payments  in 

fi,de  consumption  is  more  rightly  made  applicable  than  that  of  teinds ;  for,  considering 
how  teinds,  when  unvalued,  are  mixed  up  with  the  stock,  the  receipt  of  a  certain  annual 
siun  in  name  of  teind  is  fairly  held  to  leave  the  remainder  of  the  teind  to  the  same 
consumption  to  which  the  stock  is  obnoxious.  The  principle  is,  in  substance,  just 
that  which  has  been  applied  in  the  case  of  rental-boUs  from  the  earliest  period  of  teind 
law.  ITiere  is  no  good  reason  why  a  money  payment  should  be  held  differently  situ- 
ated from  a  payment  by  rental-bolls.  It  may  not  be  necessary,  in  a  case  like  the  present, 
to  use  inhibition  of  teinds,  in  order  to  bring  to  an  end  the  payment  by  use  and  wont. 
For  inhibition  is  legally  necessary  only  in  the  case  of  a  tack  of  teinds.  Formal  intima- 
tion may  be  sufficient  to  open  up  the  legal  claim  for  the  future.  But  in  regard  to  the 
past,  the  use  and  wont  payment  must,  as  the  Lord  Ordinary  conceives,  be  held  to  rule. 

"  It  appears  to  the  Ix)rd  Ordinary  that  this  principle  rests  on  express  decision. 
[203]  It  is  fixed,  as  he  conceives,  by  the  case  of  Scott  v.  The  Heritors  of  Ancrum,  28th 
Februarv  1795,  Mor.  15,700,  and  the  case  of  Stirling  v.  Feuars  of  Denny,  as  decided 
in  the  liouse  of  Lords,  27th  February  1733,  1  Paton*s  Appeals,  90. 

"  The  pursuer  did  not  satisfy  the  Lord  Ordinary  that  any  good  reason  existed  why 
the  principle  should  not  be  applied  in  the  present  case.  It  was  said  that  during  the  whole 
period  in  question  no  payment  had  been  made  to  the  titular,  and  that  the  principle 
only  applied  where  some  payment  had  been  made,  though  an  inadequate  one.  But 
in  the  reported  cases  the  principle  was  applied  where  no  payment  had  been  made,  except 
of  stipend  to  the  minister :  and  the  titular  had  not  been  come  in  contact  with.  In 
the  present  case  tlie  stipend  was  paid  to  the  minister  by  the  pursuer,  who  has  since 
been  repaid,  by  the  amount  being  deducted  from  the  rent  due  by  him  to  the  burgh. 
The  Lord  Ordinary  cannot  perceive  that  this  makes  a  different  case  from  what  would 
have  occurred  had  the  burgh  themselves  paid  the  minister.  ITie  pursuer  just  paid 
the  minister  out  of  funds  of  the  burgh  in  his  hands.  The  principle  of  limitation 
is  satisfied,  if  it  fairly  appears  that  no  more  was  intended  to  be  exacted  than  the  use 
and  wont  payment :  and  the  rest  was  left  to  the  bona  fide  consumption  of  the  debtor. 

"  It  was  said  that  the  pursuer  did  not  represent  the  Duke  of  Queensberry,  by  whom 
the  chamberlain  was  instructed  in  1726  to  limit  the  claim.  But  there  is  no  question 
on  contract,  and  the  matter  of  representation  does  not  come  into  play.  ITie  instruc- 
tions of  1726  are  only  referred  to  as  the  origin  of  the  use  and  wont.  It  is  on  the  use 
and  wont  extending  through  the  time  of  the  pursuer,  and  those  whom  he  does  repre- 
sent, and  the  relative  bona  fide  consumption,  that  the  argument  rests. 

"  The  Lord  Ordinarv  has  gone  no  farther  at  present  than  to  fix  the  principle  of 
accounting.    The  details  must  be  adjusted  afterwards." 

*  Stair,  ii.  12,  22 ;  Erskine,  iii.  7,  13  ;  Sinclair  v.  Groat,  June  22,  1738,  M.  15,656. 

t  Stirling  v,  Feuars  of  Denny,  M.  1717,— H.  of  L.  Feb.  27, 1733, 1  Paton,  90 ;  Smith 
V.  Oliphant,  Nov.  8,  1748,  M.  1717;  Scott  v.  Heritors  of  Ancrum,  M.  15,700;  also 
reported  in  Bell's  folio  cases,  p.  152  ;  Lady  Christian  Graham  v.  Pate,  Feb.  20,  1799, 
M.  11,063. 
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name  of  stipend  The  question  under  the  first  conclusion  has  been  arranged — ^a 
deduction  to  the  amount  of  the  stipend  paid  for  them  by  the  Duke  having  been  allowed 
by  the  magistrates  out  of  certain  rents  due  by  the  Duke  to  the  burgh. 

[204]  We  have  therefore  only  the  second  conclusion  to  deal  with,  which  relates 
to  the  surplus  teinds.  In  reference  to  that  question,  the  defenders'  plea  in  law  which 
the  Lord  Ordinary^  has  sustained  is  the  second.  In  reference  to  that  plea, 
the  Lord  Ordinary  has  pronounced  the  interlocutor  submitted  to  review,  by  which 
he  finds  *  that  for  the  period  anterior  to  2Gth  June  1862,  the  pursuer  is  not  entitled 
to  charge  the  defenders,  in  name  of  teind  due  to  him  by  the  said  defenders,  with  any 
other  or  higher  sum  than  £5,  18s.  2d.  sterling  per  annum."  This  is  the  only  finding 
hitherto  made  by  the  Lord  Ordinary,  and  to  it  our  attention  has  to  be  confined.  It 
is  a  finding  which  limits  the  Duke's  right  to  teind  to  a  specific  siun,  on  the  footing 
of  previous  use  of  payment.  The  nature  of  that  \ise  of  payment,  and  the  precise 
dicamstanoes  under  which  it  commenced  and  was  continu^,  are  set  forth  in  the 
defenders'  second  statement.  That  statement  is  derived  from  certain  chamberlain 
accounts  recovered  out  of  the  hands  of  Mr.  Crawford  Tait,  and  belonging  to  the  exe- 
cutors of  the  Duke  of  Queensberry,  who  died  about  1810.  The  nature  of  the  payment, 
and  the  period  of  its  continuance,  are  ascertained  by  entries  which  were  found  there. 
Tbe  payment  stood  on  an  instruction  to  the  chamberlain  of  the  Duke  of  Queensberry, 
by  which  the  Duke's  commissioners  instructed  him  *"  to  receive  from  the  burgh  of 
Sanquhar  yearly  £85  Scots  in  full  of  their  teynds,  including  £14,  lis.  8d  money 
fcveaaid  for  the  teynds  of  my  Lord  Duke's  property  in  that  burgh,  and  to  give  them 
a  discharge  yearly,  bearing  that  you  have  received  full  and  complete  payment  of  the 
teynds  payable  by  the  burgh  of  Sanquhar  for  such  a  year,  including  what  is  payable 
for  my  Lord  Duke's  property  in  the  said  burgh,  and  therefor  discharging  them  thereof, 
without  condescending  on  any  particular  siun ;  and  you  are  to  be  allowed  deduction 
of  the  difference  betwixt  the  sum  received  and  the  teynd  contained  in  their  tack  and 
the  rental,  this  being  but  prejudice  to  my  Lord  Duke  to  demand  payment  for  the 
alter  years  of  the  full  tack-duty  and  rental." 

It  further  appears  from  the  chamberlain's  accounts  that  these  instructions  were 
obeyed  He  had  given  full  receipts  on  partial  payments.  He  charged  himself  with 
the  full  tack-duty  in  his  factory  accounts,  but  then  he  allowed  himself  a  deduction 
from  this  charge  of  the  difference  between  the  sums  he  was  instructed  to  recover  and 
the  gums  truly  due.  This  shews  the  footing  on  which  these  payments  were  received 
and  ccmtinued.  It  is  clear  that  the  direction  to  the  chamberlain,  that  he  was  not  to 
state  in  the  discharges  the  amount  actually  received,  but  to  give  a  general  discharge 
as  for  the  full  teind,  shews  a  desire  that  these  receipts  should  not,  by  stating  the  exact 
sum  paid,  interfere  with  the  Duke's  right  of  charging  the  full  teind-duty  whenever 
he  pleased  to  discontinue  the  previous  practice.  I  presume  that  that  direction  must 
have  been  carefully  implemented,  because  no  production  has  been  made  by  the  burgh 
of  any  receipts  of  precise  sums  actually  received. 

Our  only  information  of  the  use  of  payment  is  derived  from  these  accounts  of  the 
ehamberiain,  which  disclose  at  the  same  time  the  precarious  gratuity  involved  in  these 
payments. 

The  effect  of  a  usage  of  payment  which  can  be  pleaded  as  restricting  the  party 
reeaving  the  pavments  from  increasing  his  demand,  is  stated  by  all  our  authorities 
to  rest  on  impued  tack,  which  holds  good  until  duly  interrupted  by  inhibition  or  other- 
wise.   It  is  clear  in  the  present  instance,  that  had  the  Duke  of  Queensberry  at  any  time 
eoimtermanded  the  instructions  to  his  chamberlain,  he  might  immediately  thereafter 
have  exacted  the  full  duty.    As  soon  as  the  precarious  practice  was  discontinued,  there 
was  no  obligation  on  the  Duke  of  Queensberry  to  refrain  from  claiming  his  full  right. 
Now,  it  is  admitted  in  this  case,  that  since  1810,  when  that  practice  of  payment 
WM  discontinued,  no  payment  has  been  made  by  the  burgh  to  the  titular,  and  no 
discharge  has  been  granted  by  the  titular.     Yet  the  Lord  Ordinary  has  found  that 
the  usage  of  payment,  which  ceased  in  1810,  must  bind  the  Duke  of  Buccleuch  to 
aoeept  of  this  sum  of  £5,  18s.  Id.  for  the  teind  of  the  defenders'  lands  for  the  long  period 
of  ynrs  which  have  since  intervened.     His  Lordship  is  sensible  of  the  difficulty  of 
RMtaining  a  usage  of  payment  which  has  been  discontinued  for  fifty  years,  and  disposes 
<tf  it  in  a  passage  towaros  the  end  of  his  note. 

The  two  decisions  on  which  the  Lord  Ordinary  has  placed  his  judgment  stand 
oo  a  principle  so  clear,  and  so  exclusive  of  the  defenders'  present  plea,  that  I  shall  take 
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the  liberty  of  referring  your  Lordships  somewhat^specially  to  them.    The  [205]  pnn- 
ciple  is  this,  that  when  a  party  has  assumed  to  himself  the  character  of  titular— that  is, 
wlien  he  assumes  a  right  to  the  teinds  on  grounds  so  plausible  as  to  afford  a  colourable 
title,  and  when,  as  titular,  he  grants  discharges  of  the  teinds  to  the  party  boumd  to 
pay  teind-duty,  the  latter  is  entitled  to  rely  and  found  on  these  discharges  on  the  prin- 
ciple of  bona  fide  payment  on  a  colourable  title.    The  colourable  title  of  the  party 
granting  the  discharge  gives  the  party  who  has  made  the  payment  in  bona  fide  a  right 
to  believe  that  he  has  paid  all  that  is  due.    Having  obtained  a  full  discharge  of  his 
teind  from  the  apparent  titular,  he  is  in  boTia  fide  to  consimie  the  whole  produce  of 
his  land  as  freed  from  all  further  claim  of  teind.    But  that  principle  fails  entirely  in 
the  case  of  a  stipendiary,  who  does  no  more  than  discharge  the  stipend  allocated  to 
him  out  of  the  teinds.    The  first  of  these  two  cases  is  Stirli^  v.  The  Feuars  of  Denny. 
The  interlocutor  of  the  Oourt,  which  was  (with  a  certain  addition)  ultimately  sustained 
in  the  House  of  Lords,  was  the  interlocutor  of  31st  December  1730,  by  which  the  Lords 
sustained  "  the  defence  of  bona  fide  payment  as  to  such  as  uniformly  paid  to  the  minister 
of  Denny  a  certain  simi  in  name  of  tithes,  to  absolve  them  from  surplus  tithes  preceding 
the  citation  in  this  process.  **    The  addition  made  by  the  House  of  Lords  was  this,  that 
the  defence  of  bona  fide  payment  was  sustained  as  to  such  as  had  uniformly  paid  tithes 
for  forty  years.    The  principle  was  that  the  minister  who,  as  parson,  asserted  right  to 
the  tithes,  had  granted  a  full  discharge  of  tithes,  and  that  that  discharge  formed  a  colour- 
able title,  and  put  the  heritors  in  bona  fide  to  believe  that  there  were  no  surplus  teinds 
with  which  they  could  afterwards  be  charged.    The  other  case  relied  on  by  the  Lord 
Ordinary  is  Scott  t?.  The  Heritors  of  Ancrum  in  1 795.    There  also  the  defenders  produced 
a  number  of  discharges  from  the  different  ministers  of  the  parish.    The  Lord  Ordinary 
found  that  Sir  John  Scott  is  titular  of  the  parish,  and  that  he  has  a  right  to  the  bygone 
teinds  of  the  parish  for  thirty-nine  years  past,  except  in  so  far  as  me  defenders  can 
instruct  that  they  have  paid  over  the  same  to  the  minister  of  the  said  parish.    This 
judgment  was  altered  by  the  Court.    It  was  observed  on  the  bench  in  the  Inner-House 
that  the  pursuer  has  right  to  the  teinds  in  question  either  as  titular  or  patron.     It 
had  been  doubtful  whether  Sir  John  had  a  claim  to  the  titularity  of  the  parish  as  patron, 
or  as  having  an  heritable  right  to  the  teinds.    But  he  was  entitled  to  the{teinds,  whether 
he  had  right  to  them  in  the  one  character  or  the  other.    If  Sir  John's  right  depended 
merely  on  his  right  of  patronage  under  the  Act  1693,  the  parson  remained  titular 
until  ne  had  a  competent  stipend  settled  upon  him,  and  on  that  footing  his  discharges 
would  have  been  good  per  se,  and  no  plea  of  bona  fide  payment  would  have  been  neces- 
sary.   It  was  only  in  case  the  minister  was  really  notithel  titular,  but  had  merely 
enjoyed  a  putative  titularity,  that  the  question  as  to  bona  fide  payment  could  arise  ; 
and  in  regard  to  that  view  it  was  observed  on  the  bench  that  *"  claims  for  arrears  of 
teinds  are  extremely  imfavourable.    If  the  demand  had  been  made  in  proper  time 
the  heritors  would,  in  all  probability,  have  purchased  their  teinds.    Any  title  of  posses- 
sion, therefore,  sufficient  to  put  them  in  bona  fide  to  suppose  that  they  were  not  liable 
to  a  claim  of  this  nature,  is  always  sustained  as  a  valid  defence  against  it ;  and  such 
the  circumstances  of  the  case,  and  particularly  the  terms  of  the  discharges  produced, 
afford  to  the  defenders."    The  discharges  granted  by  the  minister  were  discharges 
of  teind,  not  of  stipend ;  and  the  minister  could  not  pretend  to  grant  such  discharges 
except  on  the  footing  that  as  parson  he  had  right  to  the  titularity. 

But  how  different  are  the  circiunstances  of  the  present  case.  And  before  going 
into  these,  allow  me  to  call  attention  to  a  decision  which  has  not  been  cited  at  the  bar, 
but  which  is  very  instructive  as  bringing  out  the  difference  between  discharges  of 
teinds  granted  by  the  parson  qua  titular,  and  discharges  of  stipend  granted  by  a  stipen- 
diary minister.  It  is  the  case  of  Bruce  v.  Arnot,  30th  June  1698,  M.  15,735.  Sir 
William  Bruce,  as  titular  of  the  teinds  of  the  parish  of  Portmoog,  sued  Sir  David  Arnot 
for  spuilzie  of  teinds.  Sir  David  pleaded  that  he  was  entitled  to  absolvitor  prior  tc 
inhibition,  on  the  ground  that  he  had  been  in  use  to  pay  three  chalders  of  victual  tc 
the  minister ;  and  never  having  been  asked  for  a  greater  duty,  "  it  must  be  presiunec 
that  there  have  been  old  tacks  for  that  rent,  and  so  he  bruiks  by  tacit  relocation  t3 
the  inhibition,  and  cannot  be  charged  for  more."  To  which  it  was  answered,  tha: 
the  minister  was  not  titular,  and  that  the  interests  of  minister  and  titular  in  the  teind 
were  quite  distinct.  "The  titular's  discharge  [206]  of  his  proportion  of  the  teini 
cannot  liberate  the  heritor  from  what  he  owes  the  minister,  so  neither  can  the  minister' 
discharge  be  obtruded  against  the  titular.    The  Lords  found  the  use  of  paj^ment  t 
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the  minister  could  not  defend  against  the  titular  quoad  the  superplus  of  the  teind, 
notwithstanding  of  the  titular's  long  cessation  in  craving  it."  The  following  part 
of  the  case,  as  to  the  way  in  which  the  surplus  was  to  be  valued,  is  also  very  instructive ; 
but  into  that  I  do  not  enter.  This  principle  of  the  case  to  which  I  wish  to  call  attention 
is,  that  payments  of  stipend  shall  not  interfere  with  the  right  of  the  titular,  because 
they  are  made  on  a  footing  wholly  independent  of  his  right. 

The  Lord  Ordinary  seems  to  hold  that  long  continued  payments  of  stipend,  with 
discharges  from  the  stipendiary  minister,  will  enable  the  party  paying  to  plead  bona 
fide  use  of  payment  against  the  titular.  But  it  plainly  is  not  so,  b^use  such  dis- 
charges stand  totally  clear  of  the  titular's  right  to  the  surplus  teind. 

Now,  the  minister  of  Sanquhar  has  always  been  a  stipendiary.  He  had  a  stipend 
in  1797,  an  augmentation  in  1806,  and  another  in  1822,  and  he  has  more  lately  obtained 
a  third.  No  part  of  the  stipend  modified  in  1 82  2  has  been  paid  by  the  town  of  Sanquhar. 
The  truth  is,  that  the  whole  stipend  has  been  paid  by  the  Duke  of  Buccleuch,  and  by 
another  heritor.  The  whole  brunt  of  the  stipend  has  fallen  on  the  Duke  of  Buccleuch, 
and,  under  deduction  of  the  surrendered  teind  of  that  other  heritor,  the  Duke  has 
made  a  yearly  money  payment  to  the  minister,  corresponding  to  the  value,  at  the  fiars 
prices,  of  his  stipend  of  eighteen  chalders,  modified  to  him  in  1822.  It  was  not  till  1852 
that  this  stipend  was  finally  localled.  There  was  then  localled  upon  the  burgh  lands 
a  certain  number  of  bolls  of  meal  and  barley.  This  allocation  had  no  reference  what- 
ever to  the  old  use  of  payment  previous  to  1810,  but  was  founded  upon  a  somewhat 
conjectural  estimate  of  what  these  teinds  were  worth  in  1822.  The  burgh,  as  I  have 
already  said,  have  never  de  facto  paid  anything  to  the  minister.  But  I  shall  suppose 
that  they  hjid  all  along  borne  the  burden  of  this  allocation,  which  is  the  most  favour- 
able way  in  which  their  case  can  be  put,  and  I  shall  suppose  that  they  had  got  yearly 
discharges  of  stipend  from  the  minister.  Now,  what  would  be  the  effect  of  these 
discharges  as  against  the  titular  1  They  would  have  had  no  effect  any  more  than  in  the 
case  of  Bruce.  They  would  not  interfere  with  the  titular's  right  at  all.  But  further, 
I  cannot  see  how  these  payments  of  stipend,  varying  as  they  must  have  done  from 
year  to  year  with  the  fiars  prices  of  meal  and  barley,  could  be  pleaded  as  raising  against 
the  titular  the  obligation  of  accepting  for  his  teinds  the  fixed  sum  of  £5,  188.  Id.  In 
the  cases  mentioned  by  the  Lord  Ordinary,  the  payments  which  were  annually  made 
were  identified  with  and  exhausted  the  whole  teind-duty,  and  it  was  the  identity  be- 
tween these  pajnnents  and  the  full  measure  of  the  titular's  right  which  constituted 
the  completeness  of  the  discharge.  In  the  present  case  the  payments  of  stipend  made 
by  the  Duke  of  Buccleuch  for  the  burgh  of  Sanquhar  have  no  sort  of  connection  with 
the  fixed  sum  of  £5,  18s.  Id.,  which  it  was  the  pleasure  of  the  Dukes  of  Qu^ensberry, 
previous  to  1810,  to  accept  as  their  full  teind-duty  from  the  burgh  of  Sanquhar. 

So  much  as  to  the  second  plea  in  law  for  the  defenders,  and  the  ground  of  the  Lord 
Ordinary's  judgment. 

But  there  appears  to  be  another  ground  of  defence  noticed  in  his  Lordship's  note, 
although  not  separately  relied  on  in  the  record ;  and  it  is  this,  that,  although  pay- 
ment of  £5,  18s.  Id.  has  been  discontinued  since  1810,  it  so  happened  that  when  the 
I>uke  of  Buccleuch  took  the  succession,  his  chamberlain  adopted  some  of  the  old  rentals, 
and  from  these  took  this  sum  of  £5,  18s.  Id.,  as  if  it  were  the  full  teind-duty  due  by  the 
burgh  of  Sanquhar.  And  accordingly,  in  the  chamberlain's  accounts  since  1810, 
this  sum  is  stated  as  a  charge  in  favour  of  the  Duke  of  Buccleuch  against  the  burgh. 
And  as  no  payments  in  Uquidation  of  this  charge  were  ever  made,  or  indeed  seem 
eFer  to  have  been  asked  from  the  burgh,  it  is  accumulated  from  year  to  year  in  the 
books. 

How  this  entry  in  the  books  kept  between  the  Duke  of  Buccleuch  and  his  chamber- 
lain can  operate  in  favour  of  the  burgh  so  as  to  give  them  right  to  plead  that  the  Duke 
^lall  not  be  entitled  to  correct  this  charge,  now  that  he  has  ascertained  the  true  origin 
and  nature  of  the  ancient  pajnment,  I  cannot  see ;  or  how  these  entries  in  these  books 
can  be  combined  with  the  payments  of  stipend  to  the  minister — payments  utterly 
diseord&nt  in  amount  with  tne  old  modified  tack-duty.  I  [207]  cannot  see  how  any 
plea  of  the  sort  can  be  founded  on  the  Duke's  private  books,  which  were  never,  so  far 
as  appears,  communicated  to  the  burgh  ;  and  I  must  therefore  hold,  that  now  that  the 
Duke  of  Buccleuch  has  come  to  know  that  this  restriction  by  the  Dukes  of  Queens- 
berry  of  thdr  demand  against  the  burgh  to  £5,  18s.  Id.  was  merely  gratuitous,  not 
hinding  de  fuluro  on  themselves,  and  still  less  on  their  singular  successors,  he  is  now 
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entitled  to  demand  the  full  amount  of  the  teinds.  I  cannot  concur  in  the  grounds 
stated  by  the  Lord  Ordinary  for  his  judgment,  and  I  am  therefore  of  opinion  that 
his  Lordship's  interlocutor  ought  to  be  recalled,  and  the  case  remitted  to  him  to  be 
proceeded  with  upon  the  footing  that  the  defenders*  second  plea  cannot  be  sustained. 

The  Court  pronounced  the  following  interlocutor: — "Recall  the  interlocutor 
reclaimed  against :  Repel  the  second  plea  in  law  for  the  defenders,  and  decern  :  Find 
the  reclaimer  entitled  to  the  expenses  since  the  date  of  the  interlocutor  reclaimed 
against,  and  remit  to  the  Auditor  to  tax,  and  to  the  Lord  Ordinary  to  decern  for  the 
same." 

J.  &  H.  G.  Gibson,  W.S.— John  Otto  Maoqueen,  S.S.C— Agents. 


No.  46.  IV.  Macpherson,  207.     14  Dec.  18G5.     Ist  Div.    Bill-Chamber.— 

Lord  Curriehill,  M. 

Pkteb  Clouston  and  Others,  Complainers.— Lord-Adt?.  Moncrciff— 

Sol.-Geii,  Young —Watson. 

The  Edinburgh  and  Glasgow  Railway  Company,  Respondente.— 

Gordon— J.  T.  Anderson. 

Railway— General  Meeting— Notice— ^  Vict  c.  17,  sects.  70,  74. — At  the  half-yearly 
ordinary  meeting  of  a  railway  company  which  had  been  amalgamated  with  another, 
and  dissolved  (except  for  the  purpose  of  winding  up  and  dividing  its  revenue),  it  was 
proposed  to  vote  large  sums  to  the  chairman,  secretary,  and  some  other  officers, 
as  compensation  for  the  loss  of  office,  and  in  acknowledgment  of  long  and  faithful 
services.  No  intimation  of  this  proposal  had  been  made  in  the  advertisement  calling 
the  meeting.  Held  that  this  was  not  ordinary  business  which  could  be  transacted 
at  the  meeting  without  special  notice,  but  was  "  other  business,"  requiring  special 
notice  under  the  74th  section  of  the  Companies  Clauses  Act. 

Railtoavh— Powers  of  Company — Remuneration  of  Office-bearers. — A  railway  company 
waa  (ussolved,  and  amalgamated  with  another  company,  but  it  was  provided  by  the 
Act  of  Amalgamation  that  "  the  dissolved  companv  shall  continue  to  exist  for  the 
purpose  of  enforcing  payment  of,  receiving,  and  administering  "  assets,  and  pa3diig 
debts  on  the  revenue  account  up  to  the  date  of  amalgamation,  "  as  if  this  Act  had 
not  been  passed,"  and  that  the  directors  should  then  divide  the  balance  among  the 
holders  of  the  company's  stock.  Held  that  a  proposal  to  give  large  sums  to  the 
chairman,  secretary,  and  some  other  officials  of  the  dissolved  company  in  acknow- 
ledgment of  past  services,  was  beyond  the  power  of  the  company,  such  a  disposal 
of  the  funds  not  being  an  administration  for  the  purpose  of  paying  debts  or  ciainis 
due  by  the  company,  and  interdict  granted  against  such  application  of  the  funds. 

Question,  Whether  railway  companies  have  power  to  apply  their  revenue  in  giving 
their  servants  compensation  for  loss  of  office  in  consideration  of  past  services  ? 

By  an  Act  passed  on  6th  July  1865,  entituled  "  An  Act  to  provide  for  a  complete 
union  of  the  undertakings  of  the  North  British  Railway  and  Edinburgh  and  Glasgow 
Railway  Companies  by  amalgamation,  and  for  other  purposes,"  it  was  provided,  section 
2,  that  the  latter  company  should  (except  for  the  purposes  therein  mentioned)  be 
dissolved  on  1st  August  1865.  By  section  3  it  was  enacted,  "  That  on  and  from  the 
date  of  amalgamation,  the  provisions  of  the  several  Acts  of  Parliament  relating  to  the 
Edinburgh  and  Glasgoijv  Railway  Company  with  respect  to  the  several  matters  folloi?r- 
ing  shall  be  repealed,  that  is  to  say,  with  respect  to  the  general  meetings  of  the  company 
and  the  exercise  of  the  right  of  voting  by  the  shareholders,  and  with  respect  to  the 
appointment  and  rotation  of  directors  and  the  appointment  of  auditors,  except  in  so 
far  as  requisite  for  the  administration  and  distribution  of  the  revenue  account  accruing 
and  owing  up  to  said  date."  And  section  12  [208]  enactp,  "  That  all  monies  belonging 
or  due  to  the  dissolved  company  upon  revenue  account  at  the  date  of  amalgamation 
shall  be  assets  of  that  company,  and  all  sums  due  from  the  dissolved  company  upon 
revenue  account  at  the  date  of  amalgamation  shall,  as  between  that  company   and 
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the  amalgamated  company,  be  debts  of  the  dissolyed  company,  and  the  dissolved  com- 
pany ahm  continue  to  exist  for  the  purpose  of  enforcing  payment  of,  receiving,  and 
adimnistering  such  assets,  and  paying  such  debts,  as  if  this  Act  had  not  been  passed, 
and  the  directors  of  the  dissolved  company,  at  the  date  of  amalgamation,  and  the 
gurrivors  of  them,  shall  continue  to  be  such  directors  for  these  purposes,  and  when  all 
claims  on  the  said  revenue  account  are  discharged,  shall  divide  the  balance  remaining 
on  the  said  account  among  the  holders  of  Edinburgh  and  Glasgow  preference  and 
ordinary  stock,  according  to  their  several  rights  and  interests  therein." 

The  half-yearly  general  meeting  of  the  Edinburgh  and  Glasgow  Railway  Company 
was  called  for  19th  September  1865,  by  circular  and  advertisement,  on  29th  August, 
in  the  following  terms  : — "  Notice  is  hereby  given,  that  the  next  half-yearly  general 
meeting  of  the  Edinburgh  and  Glasgow  Railway  Company  will  be  held  in  the  company's 
offices,  George  Square,  Glasgow,  on  Tuesday,  the  19th  day  of  September  next,  at  one 
o'clock  afternoon,  in  terms  of  the  statute.    The  transfer-books  will  be  closed  from 
Friday  the  8th  proximo  inclusive,  until  after  the  meeting.    By  order  of  the  directors, 
Pnm  Blackburn,  Chairman;  John  A.  Jamieson,  Secretary.    Company's  Office, 
George  Square,  Glasgow,  29th  August  1865." 

A  report  was  issued  by  the  directors  on  13th  September,  which  stated  that  the 
total  revenue  assets  amounted  to  £107,039,  8s.  9d.,  and  then  proceeded : — "  From 
this  fund,  your  directors  think  that  justice  and  hberality  both  require  you,  before  its 
drrision,  to  provide  proper  compensation  for  some  of  the  company's  servants,  who, 
after  long  and  faithful  service,  have  lost  their  situations  from  the  extinction  of  this 
as  a  separate  company." 
The  sums  proposed  were : — 

"  Mr.  liitham,  general  manager'^  :£9600 

"  Mr.  Jamieson,  secretary  /     ' 

"  Mr.  Thomson,  superintendent        .....  1000 

"  Mr.  Tawse,  accountant       ......  500 

■  Mr.  McGregor,  chief  clerk,  secretary's  office  .  .  600 


**Inall,  .  £11,600 


"Should  the  shareholders  adopt  this  recommendation  of  the  board,  there  will 
remain  the  sum  of  £95,439,  8s.  9d. ;  but  from  this  sum  there  is  a  further  possible 
deduction.  Notice  has  been  given  to  the  board  by  some  influential  shareholders, 
and  is  now  communicated  to  the  company,  by  the  letter  annexed  to  this  report,  that 
it  is  intended  to  propose  a  resolution  at  the  meeting  of  the  19th  inst.,  in  the  following 
terms :— '  That  the  company,  in  consideration  of  the  long  and  faithful  services  of  Peter 
Blackbum,  Esq.  of  Killearn,  chairman  of  the  company  for  nearly  twenty  years,  do 
Tote  him  the  sum  of  £5000,  in  testimony  of  their  appreciation  of  the  zeal  and  ability 
which  he  has  devoted  to  the  service  of  the  company.' " 

Peter  Clouston  and  Others,  shareholders  of  the  company,  presented  this  note  of 
raspension  and  interdict,  praying  "  to  interdict,  prohibit,  and  discharge  the  respondents 
from  voting,  paying,  or  applying  the  sum  of  £16,600  of  the  moneys,  funds,  or  revenues 
d  the  said  Edinburgh  and  Glasgow  Eailway  Company,  or  any  part  of  these  moneys, 
fanda,  or  revenues,  as  a  donation,  gift,  or  present,  by  any  name  or  under  any  pretext, 
to  John  Latham,  now  or  lately  residing  in  Glasgow,  sometime  general  manager  of 
Aat  company ;  or  to  John  A.  Jamieson,  now  or  formerly  residing  in  Perth,  sometime 
the  secretary  to  the  company  ;  or  to  J.  B.  Thom-[209]-son,  now  or  formerly  residing 

»t  or  near  Kirkintilloch,  sometime  the  superintendent  of  the  line ;  or  to Tawse, 

now  or  lately  residing  at  Glasgow,  sometime  the  accountant  of  the  company ;  or  to 

McGregor,  now  or  lately  residing  in  Glasgow,  sometime  chief  clerk  in  the 

<^ce  of  the  said  company  ;  or  to  the  respondent,  Peter  Blackburn  ;  or  from  voting, 
apf^lying,  or  paying  any  part  of  the  said  moneys,  funds,  or  revenues,  to  all  or  any  of 
these  persons,  otherwise  than  in  discharge  of  legal  obligations  or  debts  justly  due  and 
rating  owing  to  them  by  the  said  company.  ** 

They  pieced  ; — (1)  TTie  proposed  application  of  funds  not  having  been  mentioned 
in  the  advertisement  of  29th  August  calling  the  meeting,  nor  noticed  in  any  way  till 
the  report  was  issued  on  13th  September,  it  is  incompetent  for  the  meeting  to  proceed 
in  any  way  in  reference  thereto,  and  interdict  as  craved  ought  therefore  to  be  granted. 
(2)  The  proposed  or  threatened  application  of  £16,600  of  the  revenue  assets  of  the  com- 


I 
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pany  being  illegal,  and  ultra  vires  of  the  company  or  its  directors,  the  same  ought 
to  be  inteiSicted.  (3)  The  funds  in  the  hands  of  the  company  ca  nnot  be  legally  applied 
otherwise  than  in  conformity  with  the  provisions  of  the  North  British  and  Edinburgh 
and  Glasgow  Railway  Companies  Amalgamation  Act,  1865,  sect.  12,  and  prior  statutes 
connected  with  the  Edinburgh  and  Glasgow  Railway,  which  provisions  exclude,  or 
at  least  do  not  include,  any  of  the  purposes  referred  to  in  said  report  now  proposed. 

The  respondents  pleaded ; — (1)  The  Edinburgh  and  Glasgow  Railway  Company 
are  entitled,  at  a  general  meeting  of  the  company,  to  consider  and  resolve  as  to  whether 
the  allowances  proposed  should  or  should  not  be  made  to  the  chairman  and  officials 
of  the  company,  and  the  present  interdict  against  their  proceeding  to  do  so  is  incom- 
petent, and  ought  to  be  refused.  (3)  The  objection,  founded  on  the  want  of  special 
notice  in  the  advertisement  calling  the  meeting,  not  being  applicable  to  the  case  of 
an  ordinary  half-yearly  meeting  of  the  company,  cannot  be  maintained. 

The  Lord  Ordinary  officiating  on  Ihe  Bills  passed  the  note,  and  continued  the 
interdict  granted  when  intimation  was  ordered.* 

The  respondents  reclaimed,  and  argued; — Notice  is  not  required.  The  meeting 
was  the  ordinary  half-yearly  meeting.  The  remuneration  proposed  to  be  made  to 
the  chairman  and  secretary  is  part  of  the  ordinary  business  to  be  transacted  at  such 
meetings  by  the  company.  In  other  respects  the  powers  of  the  company  may  be 
exercised  by  the  directors,  though  subject  to  the  control  of  the  company,  and  this  power 
could  be  so  exercised  without  notice ;  but  it  is  not  incompetent  for  the  company  to 
exercise  this  power,  and  notice  not  being  required  when  the  directors  exercise  their 
power,  need  not  be  given  when  the  company  exercises  the  power.t 

[210]  The  company  has  power,  by  a  majority,  to  apply  its  funds  in  the  manner 

*  "  Note. — ^The  Lord  Ordinary  thinks  that  the  note  ought  to  be  passed,  in  order 
that  the  merits  of  the  case  may  be  tried  in  the  Court,  as  it  does  not  appear  that  the 
important  question  as  to  the  powers  of  administration  of  the  company  in  reference 
to  making  donations  to  its  office-bearers  and  servants  for  past  services  has  been  settled 
by  authority.  Besides,  the  circumstance  in  which  the  question  is  raised  in  the  present 
case  is  peculiar.  Of  course,  the  money  ought  not  to  be  paid  away  while  the  question 
as  to  the  legality  of  the  proposed  application  of  it  is  under  discussion,  and  no  injury 
can  arise  by  postponing  the  payment  of  it  until  the  question  be  settled." 

t  Companies  Clauses  Consolidation  (Scotland)  Act,  1845. 

"  (70)  No  matters,  except  such  as  are  appointed  by  this  or  the  special  Act  to  be 
done  at  an  ordinary  meeting,  shall  be  transacted  at  any  such  meeting,  unless  special 
notice  of  such  matters  have  been  given  in  the  advertisement  convening  such  meeting." 

"  (74)  Ten  days'  public  notice  at  the  least  of  all  meetings,  whether  ordinary  or  extra- 
ordinary, shall  be  given  by  advertisement,  which  shall  specify  the  place,  the  day,  and 
the  hour  of  meeting ;  and  every  notice  of  an  extraordinary  meeting,  or  of  [210]  sl^ 
ordinary  meeting,  if  any  other  business  than  the  business  hereby  or  by  the  special 
Act  appointed  for  ordinary  meetings  is  to  be  done  thereat,  shall  specify  the  purpose 
for  which  the  meeting  is  called." 

"  (93)  The  directors  shall  have  the  management  and  superintendence  of  the  affairs 
of  the  company,  and  they  may  lawfully  exercise  all  the  powers  of  the  company,  except 
as  to  such  matters  as  are  directed  by  this  or  the  special  Act  to  be  transacted  oy  a  general 
meeting  of  the  company ;  but  all  the  powers  so  to  be  exercised  shall  be  exercised  in 
accordance  with  and  subject  to  the  provisions  of  this  and  the  special  Act ;  and  the 
exercise  of  all  such  powers  shall  be  subject  also  to  the  control  and  regulation  of  any 
general  meeting  specially  convened  for  the  purpose,  but  tiot  so  as  to  render  invalid 
any  act  done  by  the  directors  prior  to  any  resolution  passed  by  such  general  meeting." 

"  (94)  Except  as  otherwise  provided  by  the  special  Act,  the  following  powers  of 
the  company,  (that  is  to  say),  the  choice  and  removal  of  the  directors,  except  as  herein- 
before mentioned,  and  the  increasing  or  reducing  of  their  number  where  authorised 
by  the  special  Act,  the  choice  of  auditors,  the  determination  as  to  the  remuneration 
of  the  directors,  auditors,  treasurer,  and  secretary,  the  determination  as  to  the  amount 
of  money  to  be  borrowed  on  mortgage,  the  determination  as  to  the  augmentation  of 
capital,  and  the  declaration  of  dividends,  shall  be  exercised  only  at  a  general  meetings 
of  the  company." 

These  provisions  are  not  interfered  with  by  the  special  Act,  i.e.  the  Edinburgh 
and  Glasgow  Company's  Acts. 
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propoeeA  Nothing  in  the  Acts  of  Parliament  interferes  with  this  right,*  and  the 
Court  will  not  interfere,  unless  the  act  complained  of  is  tdtra  vires.\  The  case  is  a 
hir  one  for  the  consideration  of  the  company. 

Argued  for  complainers; — Compensation,  not  remuneration,  is  the  term  applied 
to  the  proposed  appHcation  of  the  funds,  and  the  statute  makes  no  provision  for  com- 
pensation.  It  is,  therefore,  a  special  matter  requiring  notice,  and  notice  has  not  been 
giyen.  But  this  company  exists  only  for  the  purpose  of  winding  up,  and  the  Act 
amalgamating  the  company  with  the  North  British  Railway  points  out  how  the  revenue 
is  to  be  applied.  This  is  not  a  claim  or  debt  against  the  company.  Apart  from  this 
.Act,  the  proposed  application  of  the  fimds  is  illegal.  There  is  a  very  obvious  line  of 
distinction  between  remuneration  for  services  and  donation,  and  any  gift  is  beyond 
the  powers  of  companies  mider  the  Companies  Clauses  Act.J 

At  advising, — 

Lord  President. — ^This  is  a  reclaiming  note  against  an  interlocutor  pronounced 
by  Lord  Curriehill  in  the  Bill-Chamber  in  a  suspension  and  interdict,  whereby  he 
passed  the  note  and  continued  the  interdict  against  a  certain  proposed  application 
of  £16,000  of  the  funds  of  the  Edinburgh  and  Glasgow  Railway  Company.  The 
interdict  asked  is  "  to  interdict,  prohibit,  and  discharge  the  respondents  from  voting, 
paying,  or  applying  the  sum  of  £16,600  of  the  moneys,  funds,  or  revenues  of  the  Edin- 
burgh and  Glasgow  Railway  Company,  or  any  part  of  these  moneys,  funds,  or  revenues, 
as  a  donation,  ^t,  or  present,  by  any  name,  or  under  any  pretext,  to "  Mr.  Latham, 
the  manager,  Mr.  Jamieson,  the  secretary,  to  Mr.  Thomson,  the  superintendent,  Mr. 
Tawse,  the  accountant,  Mr.  McGregor,  chief  clerk,  or  to  Mr.  Blackburn,  the  chairman 
of  the  company ;  and  "  from  voting,  applying,  or  paying  any  part  of  said  moneys, 
funds,  or  revenues  to  all  or  any  of  these  persons,  otherwise  than  in  the  discharge  of 
legal  obligations  or  debts  justly  due  and  resting  owing  to  them  by  the  said  company." 

It  appears  from  the  statements  before  us  that  the  Edinburgh  and  Glasgow  Railway 
Company  was  amalgamated  with  the  North  British  Railway  Company,  and  is  now 
meigedin  it,  and  that  this  amalgamation  took  place  on  the  1st  August  1865 ;  [211]  and 
on  the  13th  September  the  respondents,  the  directors  of  the  dissolved  company,  issued 
a  report  to  the  annual  meeting,  setting  forth  the  state  of  the  company's  funds,  and  the 
manner  in  which  they  proposed  to  distribute  them.  From  this  report  it  appears  that 
the  total  revenue  assets  amounted  to  a  little  over  £107,000.  Of  this  sum  they  proposed 
to  divide  only  £86,795,  14rS.  lid.,  and  proposed  to  appropriate  £11,600  proportionally 
among  certain  officials  of  the  company  as  compensation  for  the  loss  of  their  situations 
owing  to  the  recent  amalgamation.  The  report  bears : — *"  From  this  fund,  your  directors 
think  that  justice  and  liberality  both  require  you,  before  its  division,  to  provide  proper 
compensation  for  some  of  the  company's  servants,  who,  after  long  and  faithful  service, 
have  lost  their  situations  from  the  extinction  of  this  as  a  separate  company,"  and  it 
tben  mentions  the  servants  to  whom  this  compensation  is  to  be  given,  and  the  sums 
to  be  given  to  each  ;  and  it  further  bears  that  it  is  intended  to  propose  a  resolution,  at 
the  meeting,  that  the  company  "  in  consideration  of  the  long  and  faithful  services 
of  Peter  Blwjkburn,  Esq.  of  Killeam,  chairman  of  the  company  for  nearly  twentv  years, 
do  vote  him  the  sum  of  £5000,  in  testimony  of  their  appreciation  of  the  zeal  and  ability 
»hich  he  has  devoted  to  the  service  of  the  company."  It  was  further  proposed  to  retain 
the  sum  of  £3600  to  meet  the  expenses  of  winding-up,  &c.  The  effect  of  doing  these 
thingB  would  be  to  reduce  the  assets  from  £107,000  to  about  £90,000.  This  note  of 
sapension  and  interdict  has  been  presented  by  certain  of  the  partners  of  the  company, 
'ho  object  to  the  proposed  appropriation  of  these  sums,  and  this  they  do  on  two 
grounds— 1.  That  it  is  incompetent  for  an  ordinary  meeting  of  the  company  to  vote 
that  £16,600  for  the  purposes  contemplated,  when  this  was  not  mentioned  in  the 
special  notice  calling  the  meeting ;  and  2.  That  it  was  ultra  vires  for  the  directors 
or  the  company  to  appropriate  these  sums  under  any  circumstances.  Either  of  these 
grounds  might  be  sufficient  for  disposing  of  the  case. 

This  application  is  not  against  the  company  entertaining  or  discussing  this  pro- 
posal at  its  meeting ;  it  is  against  paying,  voting,  or  applying  certain  funds  of  the 

*  Hodges  on  Eailways,  57,  and  cases  there  cited  ;  Taunton,  10  Jurist,  N.  S.  291. 
t  Clark  V.  Imperial  Gas  Co.,  4  B.  and  Adolph.  315 ;  Hamilton  v.  Geddes,  4  Pat. 
App.  657, 

t  Per  Sr  J.  Romilly,  in  York  and  North  Midland  Railway  v.  Hudson,  1 6  Beavan,  485. 
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company  in  what  is  at  least  an  unusual  way.  Now,  I  am  of  opinion  that  the  first 
ground  of  objection  as  to  the  competency  of  taking  up  this  subject,  without  special 
notice,  is  well  founded.  I  think  the  Companies  Clauses  Act  (1845)  and  the  special  Acts 
of  this  company,  appoint  certain  statutory  meetings  to  be  held  for  particular  purposes, 
but  this  would  surely  not  of  itself  imply  that,  at  a  general  statutory  meeting  of  the 
company,  anything  might  be  done  which  anybody  chose  to  suggest.  The  meeting 
may  be  a  general  meeting,  and  the  matter  of  the  utmost  importance ;  but  the  Com- 
panies Clauses  Act  (sect.  70)  says,  that  "  No  matters,  except  such  as  are  appointed  by 
this  or  the  special  Act  to  be  done  at  an  ordinary  meeting,  shall  be  transacted  at  any 
such  meeting,  unless  special  notice  of  such  matters  have  been  given  in  the  advertise- 
ment convening  such  meeting."  "  Such  matters  as  are  appointed  to  be  done  '  is  the 
expression,  and  it  is,  I  think,  conclusive  against  taking  up  any  special  question  of  which 
notice  had  not  been  given.  But  it  is  said  that  this  is  not  the  true  reading  of  the  section ; 
that  there  are  other  clauses  in  the  Act  which  explain  the  meaning  of  this  clause  in 
a  way  favourable  to  the  present  respondents.  It  is  contended — that  the  93d  clause 
says,  "The  directors  .  .  .  may  lawfully  exercise  all  the  powers  of  the  company, 
except  as  to  such  matters  as  are  directed  by  this  or  the  special  Act  to  be  transacted  by 
a  general  meeting  of  the  company  " — and  the  94th  section  says,  "  Except  as  otherwise 
provided  by  the  special  Act,  the  following  powers  of  the  company  (that  is  to  say)  .  .  . 
the  remuneration  of  the  directors,  auditors,  treasurer,  and  secretary  .  .  .  shall  be 
exercised  only  at  a  general  meeting  of  the  company  " — and  that,  therefore,  a  general 
meeting  has  power  to  deal  with  these  matters.  But  that  is  a  limitation  on  the  power 
of  the  directors,  and  a  statement  that  nothing  short  of  a  general  meeting  can  exercise 
these  powers.  It  is  not  said  or  implied  that  these  are  things  to  be  done  at  general  meet- 
ings without  special  notice.  But  section  70  shews  that  there  are  things  which  cannot 
be  done  without  notice ;  for  it  says  that  no  business  is  to  be  transacted  without  special 
notice,  unless  it  be  such  as  is  appointed  to  be  done.  The  proposal  here  made  is  not  to 
entertain  and  dispose  of  such  business  as  is  appointed  to  be  taken  up  at  a  general  meet- 
ing, but  it  is  to  dispose  of  business  which  couia  not  be  so  taken  up  without  such  notice. 
This  alone  is  sufficient  to  dispose  of  the  case,  because  the  proposed  application  of  these 
funds  is  not  one  of  the  things  appointed  to  be  done  at  a  general  meeting. 

[212]  And,  perhaps,  it  is  unnecessary  to  go  further,  but  another  matter  has  been 
argued ;  and  as  parties  may  desire  an  indication  of  our  opinion  on  that  point,  and  as 
such  indication  may  tend  to  shorten  the  litigation,  I  have  no  objection  to  express  my 
opinion  now.    The  opinion  I  have  formed  on  this  point  is  rested,  not  on  the  clauses 
generally  of  the  Companies  Clauses  Act,  nor  yet  on  the  general  expediency  of  the  pro- 
posed application  of  the  funds,  but  simply  on  the  position  of  this  company  under  the 
statute  of  amalgamation.    I  do  not  state  any  opinion  on  the  powers  companies  may  or 
may  not  have  to  apply  their  funds  in  this  manner.    It  may  be  exceedingly  proper 
for  them  to  do  so  ;  but  it  must  always  depend  more  or  less  on  the  constitution  of  the 
company  what  are  their  powers  in  such  matters.    As  I  have  stated,  the  opinion  I  have 
formed  is  rested  on  the  position  of  this  company  under  the  statute  of  amalgamation.     By 
it,  on  the  1st  August  1865,  the  company  was  to  be  dissolved  except  for  certain  purposes, 
and  from  that  date  it  was  to  cease  to  have  a  separate  existence,  and  the  provisions  of 
the  several  Acts  of  Parliament  regarding  it  were  to  be  repealed,  "  except  in  so  far  as 
requisite  for  the  admimstration  and  distribution  of  the  revenue  account  accruing  and 
owing  up  to  that  date."    There  is,  therefore,  excepted  from  the  general  dissolution  of  the 
company,  the  administration  and  distribution  of  the  revenue  accoimt.    Then,  by  section 
12  of  the  Amalgamation  Act  it  is  enacted,  that  **  all  moneys  belonging  or  due  to  the  dis- 
solved company  upon  revenue  account  at  the  date  of  the  amalgamation  shall  be  assets 
of  the  company  "  ;  and  all  debts  due  at  that  date  are  to  be  in  like  manner  held  to  be 
debts  of  the  dissolved  company,  and  the  company  is  to  continue  in  existence  for  the 
purpose  of  administering  such  assets ;  and  the  directors,  at  the  date  of  the  amalgama- 
tion, are  to  continue  directors  for  these  purposes ;  "  and  when  all  claims  on  the  said 
revenue  account  are  discharged,  they  shall  divide  the  balance  remaining  on  the  said 
account  among  the  holders  of  Edinburgh  and  Glasgow  preference  and  ordinary  stock, 
according  to  their  several  rights  and  interests  therein."    Here,  then,  there  are  two 
things  to  be  done,  and  two  only :  The  first  is  to  discharge  claims  on  the  revenue 
account,  and  the  other  to  divide  the  balance.    Now,  what  are  claims  on  revenue 
account  1    Can  the  sums  which  are  now  proposed  to  be  distributed  be  said  to  be  in  any 
sense  "  claims  on  revenue  account  ""l    I  cannot  think  so.    I  do  not  think  that  a  party 
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asking  an  augmentation  of  salary,  however  equitable  such  a  demand  might  be,  would 
be  entitled  to  have  such  claim  sustained  as  a  claim  against  revenue  account ;  but  this 
is  something  much  more  than  that ;  it  is  a  suggestion  of  the  directors  made  long  after 
the  date  of  the  amalgamation,  that  certain  sums  should  be  given  as  compensation  for 
loss  of  office  and  in  requital  of  long  and  faithful  services.  I  cannot  look  upon  that  as 
a  claim  in  the  sense  of  the  Act.  The  object  of  the  section  is  this,  that,  after  paying 
the  proper  debts  and  obligations  of  the  company,  the  balance  shaU  be  divided  among 
the  holders  of  preference  and  ordinary  stock ;  and,  accordingly,  under  that  claufle  the 
company  is  precluded  from  applying  these  funds  in  any  other  way.  It  may  be  the 
opinion  of  a  large  majority  of  the  shareholders  that  it  is  a  proper  appropriation  of  the 
funds  to  requite  the  services  of  the  officials  in  the  manner  proposed ;  but  that  is  not 
what  we  are  to  look  to  in  dealing  with  the  objections  of  those  who  choose  to  stand  on 
their  strict  rights  ;  and  it  is  perfectly  in  the  power  of  those  shareholders  who  may 
wish  to  do  so  to  apply  their  dividends  in  any  way  they  please.  But  the  only  question 
we  can  look  to  is,  whether  the  objectors  have  a  good  case  in  law  for  opposing  the  pro- 
posed grant,  and  I  am  of  opinion  that  they  have. 

Lord  Ourriehox. — ^The  question  here  is,  whether  the  shareholders  have  the  power 
of  making  the  payment  in  question.  If  the  question  were,  whether,  in  the  exercise 
of  their  £scretion,  it  was  a  proper  and  becoming  thing  for  them  to  do,  this  Court 
would  not  interfere.  But  the  objection  taken  is,  that  however  proper  it  may  have 
been,  there  was  no  power  to  do  it,  and  that  on  two  grounds.  The  first  is,  that  these 
parties  had  no  power  under  the  Companies  Clauses  Act ;  and  the  second,  that 
onder  this  company's  Amalgamation  Act,  such  an  allocation  of  the  fimds  was  expressly 
excluded.    In  my  opinion,  the  latter  plea,  at  all  events,  is  well  founded. 

Under  the  Amalgamation  Act  only  two  things  are  left  to  be  done — first,  the  adminis- 
tration of  the  revenue  account ;  and  secondly,  the  distribution  of  the  funds  in  it  It 
was  maintained  in  argument  for  the  respondents  that  such  a  proceeding  as  this  would 
have  fallen  under  the  administrative  powers  possessed  bv  them  prior  to  that  Act,  and 
that  that  Act  did  not  take  these  powers  away.  That  depends  on  [213]  the  meaning 
of  the  word  "  administration  "  in  the  third  clause  of  the  Act,  and  I  do  not  think  it  can 
be  so  iQterpreted,  because  it  is  immediately  followed  by  powers  also  as  to  the  "  distribu- 
tion" of  the  fund,  shewing  that  the  administration,  as  there  used,  was  not  intended  to 
include  distribution.  The  word  "  administering  "  plftiuly  does  not  include  payment  of 
debts,  llien  follows  this  important  clause : — **  The  directors  shall  continue  to  be 
directors  for  these  purposes,  and  when  all  claims  are  discharged,  they  shall  divide  the 
balance  among  the    shareholders. 

Ilie  statute  then  imposes  on  the  directors  an  express  obligation  to  divide  the  whole 
balance  of  moneys  belonging  to  the  company  at  1st  August  1865,  among  the  holders 
off  the  stock,  with  certain  exceptions.  The  question  comes, — ^Does  the  proposal  to  apply 
a  portion  of  the  funds  in  this  way  fall  under  these  exceptions  1  If  not,  the  statute  is 
imperative  that  all  is  to  be  divided  among  the  shareholders.  The  exceptions  are,  **  all 
efaums  on  the  revenue  accoimt  on  1st  August  1865."  Now,  had  these  parties  on  Ist 
August  claims, — i,e,  claims  which  could  be  rendered  effectual  by  law, — on  the  revenue 
aceount  of  the  company  1  I  concur  with  your  Lordship  in  thinking  that,  so  far  as 
appears  from  the  statements  made  to  us,  they  had  not ;  and  they  could  not  have  sued 
the  company  for  payment  of  these  sums,  or  any  sum  whatever ;  that,  on  the  contrary, 
these  gentlemen  had  been  giving  their  services  on  fixed  terms,  and  getting  full  payment 
for  them. 

Therefore,  I  think  that  the  proposed  payment  does  not  fall  imder  the  description 
ol  ehims  alone  provided  for  by  the  Act ;  and  that  being  so,  however  well  these  gentle- 
mok  may  have  deserved  liberal  treatment  by  the  shareholders,  I  think  it  is  clear  the 
meeting  had  no  power  to  do  what  was  proposed,  and  that  the  interdict  should  be  con- 
tmnei 

My  opinion  goes  entirely  on  the  Amalgamation  Act,  and  its  enactments  being 
raffident  to  dispose  of  the  present  question,  I  abstain  from  giving  any  opinion  on  the 
more  general  question  which  otherwise  would  have  arisen  on  the  powers  of  the  adminis- 
tration under  the  Companies  Clauses  Act ;  and  if,  in  any  other  case,  such  a  question 
Aauid  arise  under  the  powers  of  administration  conferred  by  that  statute,  such  question 
wiD  remun  entire,  notwithstanding  the  decision  in  this  case. 

Ix>RD  Deas. — If  this  were  a  question  of  expediency,  I  should  be  disposed  to  say 
that  it  is  the  interest  of  railway  companies  to  treat  all  who  conduct  their  aif airs[liberally. 

8.R.R.   MACPHERSON— VOL.    IV.  9 
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They  cannot  otherwise  expect  to  get  the  best  men  to  manage  the  important  interests 
which  fall  to  be  entrusted  to  them.  Even  as  regards  their  subordmate  servants,  I 
should  make  the  same  observation.  The  safety  of  the  public  and  the  interests  of  the 
railway  company,  when  rightly  understood,  are  identical.  These  equally  require  a 
carefm  selection  of  the  individuals  to  be  employed,  and  this  cannot  be  attained  unless 
they  are  well  paid.  If  duties  which  require  physical  and  mental  energy,  great  presence 
of  mind  and  decision,  are  entrusted  to  men  who  are  either  ill  paid  or  overwrought,  and 
still  more  if  they  are  both  the  one  and  the  other,  the  result  can  hardly  be  expected  to 
be  otherwise  than  disastrous.  It  is  bad  economy,  even  in  a  pecuniary  point  of  view, 
to  risk  such  results.  Even  retiring  allowances  may  be  good  policy;  superseding 
those  who,  from  age  or  illness,  become  disqualified,  and  encouraging  others  to  take 
their  place.    But  we  have  no  question  of  poUcy  or  expediency  here ;  and  still  less  of 

?Bnerosity.  We  have  to  deal  with  a  fund  which  is  specially  appropriated  by  Act  of 
^rliament — ^I  mean  by  the  Amalgamation  Act  of  1865,  which  (by  sections  2  and  3) 
dissolves  the  Edinburgh  and  Glasgow  Companv,  and  repeals  the  statutes  relative 
thereto,  "  except  in  so  far  as  requisite  for  the  admimstration  and  distribution  of  the 
revenue  account "  as  at  1st  August  1865,  the  moneys  belonging  to  which  account  are 
(by  section  12)  to  be  assets  of  the  dissolved  company,  and  to  be  subject  to  the  debts 
due  upon  revenue  account,  "  and  the  dissolved  company  shall  continue  to  exist  for 
the  purpose  of  enforcing  payment  of,  receiving,  ana.acuninistering  stich  assets,  and 
paying  such  debts,"  and  the  directors  shall  continue  to  be  "  directors  for  these  purposes ; 
and  when  all  claims  on  the  said  revenue  account "  (that  is,  as  I  read  the  statute,  all 
claims  legally  enforceable  against  the  revenue  account),  **  are  discharged,  shall  divide 
the  balance  remaining  on  the  said  account  among  the  holders  of  Edinburgh  and  Glas- 
gow preference  and  ordinary  stock  according  to  their  several  rights  and  interests 
therein." 

It  is  quite  clear,  under  these  enactments,  that  neither  the  company,  as  a  company, 
nor  its  directors,  can  apply  the  revenue  assets  otherwise  than  to  the  purposes 
[214]  specified.  Neither  the  company  nor  its  directors  exist  for  any  other  purposes. 
The  only  question  that  can  be  raised  is  one  of  construction :  What  is  meant  by  the  words 
"  all  claims  on  the  said  revenue  account "  ?  Can  they  be  fairly  construed,  with  refer- 
ence to  the  context,  as  applicable  to  anything  else  than  claims  legally  enforceable  1  I 
humbly  think  not.  And  if  this  be  so,  there  is  an  end  of  the  question.  The  claims 
proposed  to  be  provided  for  are,  admittedly,  not  claims  legally  enforceable  against  the 
company,  and  still  less  against  the  revenue  account  of  this  particular  year  or  period. 
They  are  claims  upon  the  gratitude  of  the  company  for  past  services— some  of  thenoi 
for  a  long  period  of  years — ^which  it  might  not  even  be  equitable  to  satisfy  exclusively 
out  of  what  may  be  the  only  dividend  accruing  upon  the  purchases  of  recent  share- 
holders. It  might  have  been  a  right  and  proper  tning  to  have  made  some  provision, 
by  the  statute  for  the  purposes  in  dispute.  But  that  has  not  been  done.  The  statute 
is,  I  think,  imperative  that  the  balance,  after  claims  legally  enforceable  against  the 
revenue  account  are  discharged,  shall  be  divided  in  a  certain  way  among  the  holders 
of  stock,  each  of  whom  has  consequently  a  jus  qucBsitum  for  his  share  of  that  balance, 
which  cannot  be  appropriated  otherwise  without  his  individual  consent 

If  this  be  a  sound  construction  of  the  Amalgamation  Act,  it  is  unnecessary  to  go 
further.  But  I  think  it  right  to  say  that,  even  had  the  proposed  appropriation  been 
competent,  I  am  of  opinion  that  it  could  not  have  been  made  without  notice  in  tem^s 
of  the  70th  and  74th  sections  of  the  Companies  Clauses  Act.  Upon  this  point  I  agree 
entirely  with  your  Lordship  in  the  chair. 

As  to  the  general  question  agitated,  of  the  powers  of  railway  companies  to  make 
appropriations  of  the  kind  now  in  dispute,  I  refrain  from  indicating  any  opinion.  Tha^ 
is  a  question  involving  considerations  of  vast  importance,  and  requiring  great  con- 
sideration. It  will  be  time  enough  to  deal  with  it  when  it  becomes  necessary  to  do  bo, 
which  at  present  it  is  not. 

IjORD  ARDMnXAN.— I  concur  with  your  Lordships.  I  think  it  would  be  pessinrhi 
exempli  for  the  Court  to  sanction  what  was  proposed  in  the  circumstances  of  this  com- 
pany. If  any  of  the  shareholders  desire  to  reward  the  services  of  their  officials  or- 
their  chairman,  I  would  recommend  to  their  consideration  the  advice  given  by  tHo 
Master  of  the  Rolls  to  the  York  and  North  Midland  Railway  Company  in  the  case 
which  was  referred  to  in  argument.  "  The  duties  and  powers  of  the  directors  and  tHe 
shareholders  are  defined  with  reasonable  accuracy  in  the  statutes  applicable  to  thia 
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subject ;  and  the  proper  and  becoming  mode  of  proceeding  in  the  case  of  services  as 
great  as  can  be  conceived,  and  as  are  here  said  to  have  been  performed  by  Mr.  Hudson, 
is,  that  the  individual  shareholders  should  from  their  private  funds  or  shares  contribute 
such  sums  of  money,  or  such  shares,  as  each  may  think  fit  towards  creating  a  gratuity 
to  reward  such  persons." 

Thk  Court  pronounced  the  following  interlocutor  : — "  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note. 
Webster  &  Sprott,  S.S.C— Hiu,,  Eeid,  &  Duummond,  W.S.— Agents. 

[Referred  to,  Cameron  v.  Glenmorangie  Distillery  Co.,  1896,  23  R  1092.] 


No.  47.  IV.  Macpherson,  2U.    U  Dec.  1865.    2d.  Div.— Ld.  Barcaple,  R. 

The  Magistrates  of  Rothesay,  Complamers.— Lord- Adv.  Moncreiff— 

Muirhead, 
John  Alexander  M'Kechnie,  Respondent. —fifol.-fren^.  Young— 

Orr  Paterson. 

Process-'Proof  on  Commission-^urif  Trial— Qih  Geo,  IV,  cap.  120,  sect  2S— Road.— 
Held  that  a  suspension  and  interdict  brought  by  the  magistrates  of  a  burgh  to  pre- 
vent the  respondent  continuing  to  build  a  wall  on  ground  alleged  by  them  to  form 
part  of  the  solum  of  a  public  road  under  their  charge,  which  allegation  was  denied  by 
the  respondent,  who  claimed  to  have  right  to  the  ground,  was  not  an  action  appro- 
priated to  jury  trial  by  sect.  28  of  6th  Geo.  IV.  cap.  120. 

The  Magistrates  of  Rothesay  presented  this  note  of  suspnsion  and  interdict,  in 
which  they  prayed  the  Court  to  interdict  the  respondent  from  "  encrpaching  upon 
the  public  road  between  Rothesay  and  Port  Bannatyne,  so  far  as  the  said  road  is  within 
tie  Durgh  of  Rothesay,  and  in  particular  from  [215]  erecting  or  proceeding  farther 
with  erection  of  the  wall  or  dyke  which  the  respondent  has  begun  to  build  opposite, 
fc,  *  on  the  s€)lum  of  the  said  public  road,  within  the  bounds  of  the  burgh  of  Rotnesay, 
in  violation  of  the  rights  of  the  complainers  and  of  the  communitv  of  the  burgh." 

The  respondent  denied  that  the  ground  in  question  formed  part  of  the  solum  of 
the  public  road,  and  stated  that  the  same  was  part  of  a  property  held  by  himself  as 
tenant  under  a  long  lease. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Allows  to  both  parties  a 
proof  of  their  respective  averments  on  record,  and  to  each  a  conjunct  probation  :  In 
respect  of  the  Joint  minute,  No.  18  of  process,  appoints  the  proof  to  be  taken  on 
wmmission."* 

A  proof  was  led  for  both  parties.  The  Lord  Ordinary  thereafter  "  Repelled  the 
rewons  of  suspension,  refused  the  interdict,  and  recalled  the  interdict  formerly 
granted."  t 

*  *  Note. — It  was  only  on  the  Lord  Ordinary  indicating  his  opinion  that  from  the 
nature  of  the  case  it  is  expedient  and  proper  that  the  proof  should  oe  taken  on  commis- 
«»n,  that  the  respondent  gave  his  consent  to  that  course  being  adopted." 

t^NoTE. — ^The  suspenders  seek  to  have  the  wall  in  question  interdicted,  on  the 
g^und  that  it  is  being  erected  upon  the  solum  of  a  public  road  under  their  nmnage- 
ment.  They  do  not  rest  their  case  upon  possession,  as  entitling  them  to  a  possessory 
pj^gBOBnt.  Indeed,  it  does  not  appear  to  the  Lord  Ordinary  that  either  party  is  in  a 
pwition  to  found  upon  possession,  as  there  has  been  no  unambiguous  possession  of 
the  ground  in  question  by  either  party.  At  all  events,  he  thinks  it  is  clear  that  there 
has  not  been  unambiguous  possession  by  the  suspenders.  The  averments  of  parties, 
and  the  proof,  have  therefore  reference  to  the  history  of  the  ground  in  question,  and 
«tend  back  for  a  period  of  about  fifty  years,  the  contention  being,  whether  it  is,  for 
the  purpose  of  this  possessory  question,  to  be  treated  as  part  of  the  road,  or  as  part  of 
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The  oomplainers  reclaimed.  The  Court  expressed  doubts  whether  this  was  not 
one  of  the  actions  appropriated  to  trial  by  jury  by  sect.  28  of  6  (Jeo.  IV.  c.  120,  as 
falling  within  the  class  of  "  actions  on  account  of  any  injury  to  moveables  or  to  land 
when  in  this  last  case  the  title  is  not  in  question." 

The  reclaimers  maintained  that  this  was  not  such  an  action,  but  further,  even  if  it 
were,  both  parties  had  here  agreed  to  have  the  proof  taken  on  commission,  and  the 
Lord  Ordinary  had  allowed  such  a  proof  by  a  final  interlocutor,  not  reclaimed  against. 
The  Inner-House  could  not  go  back  upon  that  without  a  challenge  by  either  of  the 
parties.  The  Lord  Ordinary  had  decided  that  he  had  power  to  oider  the  proof  to  be 
taken  on  commission ;  and  that  decision  was  now  final. 

The  Court  took  the  point  to  avizandum. 

Lord  Justicb-Clkrk.— We  have  taken  time  to  consider  this,  and  we  are  of  opinion 
that  this  action  does  not  fall  within  the  category  of  actions  on  account  of  injury  to 
land,  and  that  the  proof  is  therefore  not  incompetent. 

[216]  After  hearing  counsel  for  the  reclaimer — 

The  Court  pronounced  this  interlocutor :— Refuse  the  said  note  and  adhere  to 
the  interlocutor  reclaimed  against,  with  additional  expenses ;  and  decern." 
J.  &  R  Macandrew,  W.S.— J.  &  A.  Peddie,  W.S.— Agents. 


No.  48.  IV.  Macpherson,  216.    15  Dec.  1865.    1st  Div.— Lord  Mure,  M. 

William  Hunter  and  Others  (Mrs.  Caldwell  or  Lothian's  Trustee  and 
*  Others),  Pursuers.— if  am— Adam— Deas. 
Carron  Company  and  Others,  Defenders.— Lord-Adt?.  MoTicreiff— 
SoL-Gen.  Young '-Clark—Balfour. 

Partnership— Profits — Dividends — Title  to  sue. — A  husband,  by  the  settlement  of 
his  deceased  wife,  acquired  right  to  ten  shares  of  a  joint^tock  company,  from  which, 
and  the  profits  of  which,  the  jus  mariti  had  been  excluded.  He  sold  these  shares 
to  the  company  at  a  certain  price.  After  his  death  his  executrix  raised  an  action 
against  the  company,  alleging  that  he  had  been  fraudulently  deceived  by  the  com- 
pany as  to  the  true  value  of  the  shares,  and  concluding  for  reduction  of  the  sale, 
coimt  and  reckoning  for  the  profits  subsequent  to  the  sale,  and  damages.  This  case 
was  compromised,  the  company  paying  a  sum  to  the  pursuer,  and  the  latter  assigning 
her  claim  to  the  company.  The  executor  of  the  predeceasing  wife  then  raised  the 
present  action  against  the  company  to  recover  the  undivided  profits  which  had  accrued 
during  her  life,  alleging  that  the  company  had  fraudulently  concealed  them,  instead 
of  dividing  them.  The  company  pleaded  (1)  that  by  the  assignation  to  the  shares 
of  capital,  including  therein  undivided  profits,  thev  had  a  title  to  exclude  the  pur- 
suers ;  and  (2)  that  the  pursuers  had  no  title  to  sue  for  undivided  profits,  these  having 
been  carried,  with  the  shares,  to  the  husband  by  the  settlement.    Held,  that  the 

the  respondent's  property,  held  by  him  as  tenant  under  a  long  lease  from  the  pro- 
prietor of  Ardbeg. 

"  The  road  is  within  the  burgh  of  Bothesay,  and  under  the  management  of  the 
oomplainers,  the  magistrates ;  but  it  passes  through  the  estate  of  Ardbeg,  which,  in 
the  beginning  of  this  century,  appears,  at  the  place  in  question,  not  to  have  been  built 
upon  or  feued  out.  The  portion  of  Ardbeg  now  held  in  lease  by  the  respondent  lies  for 
some  distance  along  the  lower  or  east  side  of  the  road. 

** .  .  .  The  Lord  Ordinary  thinks  that  the  history  of  the  ground  in  question 
implies  that  it  has  all  along  belonged  to  the  proprietor  of  Ardbeg  and  his  tenants,  and 
was  never  either  acquired  or  possessed  by  the  magistrates  or  trustees  of  the  road. 

"...  The  refusal  of  the  present  interdict  will  not  prevent  the  rights  of  the  sus- 
penders, or  of  any  other  parties,  in  regard  to  drainage,  being  legally  vindicated,  if 
they  shall  appear  to  be  injured  by  the  respondent's  operations.  Neither,  of  course, 
does  it  dispose  of  the  question  of  property  in  the  ground,  the  present  case  being  purely  of 
a  possessory  kind." 
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pursuers'  avennents  were  broad  enough  to  cover  a  case  in  which  undivided  profits, 
fraudulently  withheld,  might  be  held  not  to  have  been  incorporated  with  the  shares 
or  transferred  with  them,  and  that  inquiry  should  be  allowed.  Lord  Curriehill 
diss.f  on  the  ground  that  imdivided  profits  formed  part  of  the  capital  of  the  company, 
and  were  an  integral  part  of  the  shares. 
Observations  on  Thomson  v.  Lyell,  18th  Nov.  1836,  15  S.  32. 

WiiKam  Caldwell,  who  died  on  24th  October  1824,  left  his  whole  estate,  including 
ten  shares  of  **  Carron  Company "  (incorporated  by  royal  charter),  to  his  widow,  Mrs. 
Margaret  Hunter  or  Caldwell,  who,  in  November  1824,  ezpede  a  title  by  confirmation, 
and  got  the  said  ten  shares  duly  transferred  to  her  name  in  the  company's  books. 
Ilie  shares  remained  in  her  name  imtil  the  period  of  her  death  on  17th  January  1847. 
By  antenuptial  marriage-contract  betwixt  Mrs.  Margaret  Himter  or  Caldwell  and 
the  now  deceased  John  Lothian,  dated  15th  April  1828,  the  former  conveyed  to  Mr, 
Lothian,  the  pursuer  William  Himter  and  Others,  in  trust  for  her  behoof,  her  whole 
other  means  and  estate,  therein  estimated  at  £20,000,  with  the  whole  shares  of  stock 
in  the  Carron  Company,  or  other  companies  in  Scotland,  for  the  purposes  therein 
specified  ;  the  rights  and  securities  thereof  to  be  taken  in  favour  of  herself  in  liferent, 
whom  failing,  to  her  husband  in  liferent ;  "  Declaring  also  that  the  foresaid  sums 
hereby  conveyed  in  trust,  or  the  interest  or  profits  thereof,  shall  noways  be  subject 
to,  or  affected  by,  the  debts  or  deeds  of  the  said  John  Lothian,  the  jus  mariti  and  power 
of  management  being  hereby  expressly  excluded  and  renounced  in  favour  of  the  said 
tnut^s,  or  those  to  be  assimied  by  them  under  these  presents  as  aforesaid " ;  but 
the  trustees  were  nevertheless  empowered  to  give  to  Mr.  John  Lothian  himself,  during 
the  subsistence  of  the  said  marriage,  such  part  of  the  annual  proceeds  of  the  trust- 
funds  as  might  be  necessary,  the  same  not  exceeding  one-fifth  of  the  free  income  at 
the  time.  The  marriage-contract  further  provided  that  in  the  event  (which  happened) 
of  there  being  no  issue  of  the  marriage,  the  fee  of  the  half  of  a  sum  of  £4000  and  of 
the  foresaid  sum  of  £20,000  should  vest  in  Mr.  Lothian,  power  being  reserved  to  Mrs. 
Maigaret  Hunter  or  Caldwell,  without  the  consent  of  her  husband,  to  dispose  of  the 
fee  Bit]  of  the  other  half  thereof 'by  missive-letter  or  any  writing  under  her  hand. 
By  the  deed  she  directed  and  appointed  her  trustees  to  invest  the  whole  residue  of 
her  means  and  estate  remaim'ng,  after  satisfying  each  and  all  of  the  said  provisions 
and  appointments  therein  before  made,  in  securities,  as  therein  mentioned,  for  behoof 
d  certain  beneficiaries. 

By  codicil  or  deed  of  appointment,  dated  16th  June  1843,  Mrs.  Margaret  Hunter 
or  Lothian  made,  inter  (did,  the  following  additional  provisions,  declarations,  appoint- 
ments, and  conveyances  in  favour  of  her  husband,  Mr.  Lothian,  which  she  appointed 
her  said  marriage-contract  trustees  to  execute  out  of  the  half  of  the  means  of  the  estate, 
the  right  to  dispose  of  which  was  reserved  to  her,  as  above  mentioned,  by  the  said 
contract,  via. —  In  the  third  place,  as  my  husband  thinks  highly  of  the  stock  of  the 
Garron  Company,  whereof  I  hold  ten  shares,  my  title  to  which  was  completed  bv  con- 
finnation  esqpede  by  me  before  the  commissaries  of  Edinburgh,  of  date  the  29tn  day 
of  November  1824,  I  do  hereby  direct  and  anpoint  my  said  trustees  or  survivor  to 
allow  my  husband  the  option  of  taking,  if  he  pleajses,  said  ten  shares  as  part  of  his  pro- 
visions under  said  marriage-contract,  such  ten  shares  to  be  estimated  to  him  as  not 
exceeding  in  value  the  sum  of  £6000  sterling,  and  my  said  trustees  being  at  the  whole 
expense  of  completing  his  title  to  the  same ;  and  in  order  that  the  title  of  the  said  trustees 
nominated  in  said  marriage-contract,  survivors  or  survivor,  may  be  complete,  I  do 
hereby  assign  and  convey  said  ten  shares  over  to  them  in  trust,  for  the  ends,  iises  and 
porpoees  specified  in  said  marriage-contract,  and  in  these  presents,  declaring  that, 
in  the  event  of  the  said  Carron  Company  insisting  on  their  right  to  have  the  first  offer 
of  these  shares,  any  increased  price  wnich  may  be  got  bv  said  trustees  therefor,  beyond 
said  sum  of  £6000,  shall  belong  as  a  gift  to  my  said  husband,  and  that  whether  he 
takes  said  shares  or  not ;  and  to  carry  out  my  intention,  such  shares  shall,  if  necessary, 
be  offered  to  said  company  at  the  market  price  of  the  day,  or  at  such  price  as  my  said 
husband  shall  consider  them  to  be  worth." 

Mrs.  Margaret  Hunter  or  Lothian  died  on  17th  January  1841,  without  issue, 
survived  by  her  husband,  Mr.  Lothian,  who,  along  with  the  pursuer  Mr.  Hunter, 
accepted  and  acted  as  her  sole  surviving  trustees  under  her  said  marriage-contract 
and  relative  deeds  of  appointment  and  settlement.    At  the  time  of  her  death  the  ten 
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shares  of  the  stock  of  Carron  Company  still  stood  in  her  own  name  as  proprietrix  thereof, 
without  having  been  transferred  to  her  marriage-contract  trustees.  She  had  herself 
received  payment  of  the  dividends,  and  of  the  bonus  declared  at  the  half-yearly  meetings 
upon  the  same  during  her  life.  Mr.  Lothian  elected  to  take  the  ten  shares  in  tenns 
of  the  codicil.  A  correspondence  thereafter  followed  between  Mr.  Lothian  and  his 
agents,  Messrs.  Malcolm  and  Miller,  and  Messrs.  Gibson-Craigs,  Dalnel,  and  Brodie, 
agents  for  Carron  Company  and  Mr.  Joseph  Dawson,  the  manager,  in  the  course  of 
which,  the  company  having  insisted  on  having  the  shares  offered  to  them  for  sale  under 
their  charter,  Mrs.  Lothian's  trustees,  in  consequence,  on  or  about  14th  April  1847, 
made  offer  of  the  shares  to  the  company,  and  individual  partners  thereof  entitled  to 
vote,  at  the  rate  of  £680  per  share.  The  company  resolved  to  take  the  said  stock  at  the 
said  price  of  £680  per  share.  Shortly  thereafter,  a  tripartite  contract  of  transference 
was  executed  by  Mr.  Lothian  and  the  pursuer  Mr.  Hunter,  as  Mrs.  Lothian's  surviving 
trustees,  in  favour  of  Carron  Company,  and  thereupon  Mr.  Lothian,  on  or  about  the 
21st  September  1847,  received  payment  from  the  company  of  the  said  price,  which 
amoimted  in  all  to  the  sum  of  £6800. 

By  that  tripartite  contract,  which  was  dated  the  18th,  2l8t,  and  23d,  and  recorded 
in  the  books  ot  Council  and  Session  the  25th  September  1847,  and  which  was  executed 
by  Mr.  Lothian  and  the  pursuer  Mr.  Himter,  as  Mrs.  Lothian's  trustees,  on  the  first 
part,  by  the  said  Joseph  Dawson  (now  deceased),  then  manager  of  Carron  Company, 
and  as  specially  empowered  as  [218]  therein  mentioned,  of  the  second  part,  and  by 
the  said  Joseph  Dawson  in  his  capacity  of  manager  of  the  said  company  of  the  third 
part,  Mr.  Lothian  and  Mr.  Hunter,  as  trustees  foresaid,  on  the  narrative  that  they 
had  received  pajonent  from  the  said  company  of  the  said  price  of  £6800,  not  only  dis- 
charged the  said  company  of  that  sum,  but  also  sold,  assigned,  and  transferred  to 
and  in  favour  of  the  said  company,  and  the  individual  partners  thereof,  then  present 
and  future,  the  foresaid  ten  shares  of  the  capital  stock  or  joint^stock  in  trade  of  Carron 
Company,  and  which  ten  shares  thereby  so  transferred  were  therein  described  as  then 
stanoing  in  the  books  of  the  said  company  in  the  name  of  the  said  deceased  Mrs.  Margaret 
Hunter,  Caldwell,  or  Lothian,  and  as  extending  together  to  the  nominal  value  of  £2500 
sterling,  with  the  whole  profits  and  dividenck  which  had  arisen,  or  should  arise  and 
become  payable  upon  the  said  ten  shares  from  and  since  31st  December  1846,  and 
in  all  time  thereafter;  and  also  the  share  or  proportion  corresponding  to  the  said 
ten  shares  thereby  transferred  of  the  whole  heritable  and  moveable  subjects  belonging 
to  the  said  company^ 

Mr.  Lothian  subsequently  entered  into  a  second  marriage  with  Mrs.  Marion  Macfie, 
and  died  on  the  19th  December  1851,  leaving  a  last  will  and  testament,  dated  the  17th 
October  1848,  whereby  he  constituted  her  his  sole  executrix  and  universal  legatory. 

In  May  1861  Mrs.  Marion  Macfie  or  Lothian,  the  widow  of  John  Lothian,  and  his 
executrix-nominate,  instituted  an  action  (see  ante,  vol.  ii.  p.  556)  of  reduction,  declarator, 
count,  reckoning,  and  damages  against  Carron  Company,  William  Dawson  and  Henry 
Dawson,  partners  thereof,  as  also  against  the  trustees  and  executors  of  Joseph  Dawson, 
and  the  trustees,  executors,  and  personal  representatives  of  Henry  Stainton,  a  deceased 
partner,  as  also  against  the  pursuers  of  the  present  action,  and  certain  other  parties 
therein  called,  as  representing  the  said  now  deceased  Mrs.  Margaret  Hunter  or  Caldwell 
or  Lothian,  for  their  interest,  in  which  action  Mrs.  Marion  Macfie  or  Lothian  sought 
to  have  the  said  tripartite  contract  of  transference  to  the  company  of  the  said  Mrs. 
Margaret  Hunter  or  Caldwell  or  Lothian's  ten  shares  of  Carron  Company  stock  reduced 
at  her  the  said  Mrs.  Marion  Macfie  or  Lothian's  instance,  as  in  right  of  the  said  deceased 
John  Lothian  ;  to  have  it  found  and  declared  that  the  said  John  Lothian  had  acquired 
the  sole  beneficial  interest  in  and  right  to  the  said  ten  shares,  under  his  said  marriage- 
contract  with  Mrs.  Margaret  Hunter  or  Caldwell  or  Lothian,  and  her  said  relative  deed 
of  settlement,  as  the  same  had  been  acted  on  and  carried  out,  and  that  the  trust  there- 
anent,  under  which  the  present  pursuer,  William  Hunter,  was  the  last  surviving  trustee, 
had  been  closed  and  terminated,  and  that  she,  the  said  Mrs.  Marion  Macfie  or  Lothian, 
as  executrix  of  the  said  John  Lothian,  had  then  the  sole  right  to  all  claims  for  the 
recovery  of  the  said  ten  shares  of  the  stock  of  Carron  Company,  and  dividends,  profits, 
or  produce  thereof,  from  31st  December  1846,  and  was  also  in  the  sole  right  to  all  claims 
of  dami^e  and  reparation  connected  with  the  sale  and  transfer  thereby  challenged,  and 
was  entitled  to  sue  for  and  make  effectual  the  said  claims  for  her  own  exclusive  behoof, 
and  to  discharge  the  same ;  and  particularly,  that  she  had  right  to  pursue  and  insist 
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in  and  make  good  the  said  conclusion  for  reduction,  and  also  the  other  conclusions 
for  count,  reckoning,  damages,  andjiayment  therein  set  forth,  against  Oarron  Oompany, 

~  ■    '  *         '  '      )h 


and  the  said  WilUam  Dawson,  Henry  Dawson,  and  the  representatives  of  Joeep] 
Dawson  and  Henry  Stainton  respectively. 

After  a  varietv  of  procedure  in  the  said  action,  Carron  Company  entered  into  an 
agreement  with  the  said  Mrs.  Marion  Macfie  or  Lothian,  in  implement  of  which  she, 
by  discharge  and  assignation  dated  15th  May  1862,  in  consideration  of  the  sum  of 
£11,000  paid  to  her  bv  the  said  company,  discharged  the  said  company  of  all  claims, 
demands,  or  rights  ot  action  competent  to  her  as  executrix  foresaid  or  otherwise 
agaiDSt  the  said  company,  in  respect  of  the  said  ten  shares  of  Carron  Stock,  or  of  the 
transfer  thereof,  or  the  divi-{219}dends,  interests,  or  bonuses  thereon,  or  any  of  them, 
and  ratified  and  confirmed  the  said  sale  of  the  said  ten  shares,  and  the  said  tripartite 
contract  of  transference  whereby  the  said  sale  was  completed,  and  assigned  to  Carron 
Company  all  claims,  demands,  and  rights  of  action  whatever  competent  to  her  against 
the  defenders  in  the  said  action  other  than  the  said  Carron  Company  and  the  pursuers 
of  the  present  action,  in  anywise  relating  to  the  said  shares ;  and  sne  thereby  further 
aasigned  to  the  said  Carron  Company  all  her  right,  title,  and  interest  in  and  to  the 
dec&ratory  conclusions  foresaid,  oistinguished  as  the  conclusions  secundo  in  the  said 
summons,  giving  to  the  said  company  lull  power  in  her  name  to  follow  forth  the  same 
agauist  the  pursuers  of  the  present  action,  and  all  others  the  testamentary  or  other 
representatives  of  the  said  Mrs.  Margaret  Hunter  or  Caldwell  or  Lothian. 

The  present  action  was  raised  at  the  instance  of  William  Hunter,  as  sole  surviving 
trustee  under  the  marriageKsontract  between  Mrs.  Caldwell  and  Mr.  Lothian,  and  also 
under  Mrs.  Caldwell's  settlements,  and  at  the  instance  of  Charles  Philip  and  Jane 
Philip  or  Madden,  the  residuary  legatees  tmder  Mrs.  CaldwelPs  settlements,  and  her 
next  of  kin  agauist  (1)  Carron  Company ;  (2)  William  Dawson,  as  manager  and  as  a 
partner,  and  as  an  individual ;  (3)  Henry  Dawson,  sometime  agent  for  the  company  in 
liverpool,  as  a  partner ;  (4)  the  trustees  of  the  late  Joseph  Dawson,  former  manager 
and  partner ;  (5)  Henry  T.  Stainton,  agent  for  the  company  in  London ;  (6)  and 
against  the  trustees  of  the  late  Henry  Stainton,  sometime  company's  agent  in  London, 
and  a  partner ;  and  (7)  against  Mrs.  Marion  Macfie  or  Lothian,  widow  of  the  said 
deceased  John  Lothian,  and  concluded  (1)  for  reduction  of  the  balance-sheets,  docquets, 
dedarations  of  dividends  and  profits  of  Carron  Companv  from  1st  January  1824  to 
31st  December  1846,  recdpts  and  discharges  by  Mrs.  Caldwell,  or  by  any  one  on  her 
behalf,  or  by  her  maniage-contract  trustees,  relating  to  said  profits  and  dividends, 
and  also  of  the  tripartite  contract  of  transference,  and  of  all  entries  in  the  books  of 
the  companv  relating  to  said  transference  of  the  ten  shares ;  (2)  for  declarator  "  that 
under  and  by  virtue  of  the  said  antenuptial  contract  of  marriage,  dated  15th  April 
1828,  and  of  the  testametltary  or  mortis  causa  settlements  of  the  said  Mrs.  Margaret 
Hunter  or  Caldwell  or  Lothian,  as  acted  upon  and  carried  out,  the  pursuers  acquired 
and  obtained  the  exclusive  right  and  title  to,  and  beneficial  interest  in,  the  proportion 
of  the  profits  or  dividends  of  the  business  of  the  said  company  which  efFeired  to  the  said 
Uxi  shares  of  its  capital  stock  which  stood  in  the  name  of  the  said  Mrs.  Margaret  Hunter 
or  Caldwell  or  Lothian,  during  her  life,  so  far  as  the  same  were  not  duly  accou^ited 
for,  and  mid  to  her  or  for  her  behoof,  and  that  the  trust  thereanent  under  which  the 
pursuer  William  Hunter  is  the  last  siurviving  trustee,  still  subsists  in  so  far  as  such  un- 
accounted for  imd  unpaid  profits  and  dividends  are  concerned :  And,  more  particularly, 
that  the  pursuers  have  the  sole  right  and  title  to  raise,  insist  in,  and  follow  forth  the 
present  action,  and  to  insist  in  and  make  good  the  foregoing  conclusion  for  reduction, 
and  also  all  the  conclusions  hereof  before  and  after  written,  and  to  obtain  decree  in 
terms  thereof,  and  thereupon  to  follow  out  and  render  the  said  decree  efi'ectual  ^ ; 
and  (3)  for  count  and  reckoning  for  the  profits  or  dividends  unpaid  efi'eiring  to  the 
ten  shares  between  1st  January  1824  and  31st  December  1846. 

The  pursuers  averred — (61)  "The  pursuers  have  recently  discovered  and  aver, 
that  the  whole  balance-sheetis,  accounts,  and  states  of  the  affairs  of  the  said  company, 
submitted  by  the  company  through  its  manager,  and  others  acting  on  its  behalf,  from 
time  to  time  to  the  general  meetings  or  courts  of  its  managing  or  voting  partners,  held 
during  the  period  from  after  the  1st  January  1824  until  19th  January  1847,  and  the 
books  of  the  company  for  the  periods  to  which  they  referred,  were  severally  kept, 
made  up,  and  submitteid,  or  caused  to  be  kept,  made  up,  and  submitted,  by  the  successive 
managers  and  others  acting  for  the  time  on  behalf  of  the  company,  wrong-{220KulIy> 
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falsely,  and  fraudulently,  in  the  knowledge  that  they  were  false,  and  that  for  the  pur- 
pose and  with  the  effect  of  grossly  misrepresenting  the  state  of  the  affairs  of  the  com- 
GjLy,  and  concealing  from  the  said  late  Mrs.  Margaret  Hunter  or  Caldwell,  afterwards 
rs.  Lothian,  and  her  said  trustees,  and  the  pursuers,  her  representatives,  and  from 
other  shareholders,  the  true  amount  and  value  of  the  property,  assets,  and  profits  of  the 
company,  and  in  particular  of  ^ossly  understating  the  amount  of  the  profits  annually 
realised  upon  its  trade  and  busmess,  and  preventing  the  said  Mrs.  Caldwell  or  Lothian, 
and  the  pursuers,  her  representatives,  along  with  other  shareholders,  from  receiving 
a  just  accounting  for  and  payment  of  the  true  amount  of  their  shares  of  the  said  free 
profits  earned  by  the  company  during  the  said  period,  which  otherwise  ought  to  have 
been,  and  would  have  been,  declared  and  divided  and  paid  over  to  them  half-yearly 
during  the  said  period."  (62)  "  Of  those  portions  of  the  realised  profits  of  the  company, 
earned  during  the  said  period,  which  were  disclosed  in  the  balance-sheets  and  accounts 
periodically  submitted  to  the  general  meetings,  as  above  mentioned,  a  part  only  was 
appropriated  by  these  meetings  to  the  dividends  which  were  declared  thereat,  and 
were  subsequently  [)aid  to  the  shareholders  (including  the  said  Mrs.  Margaret  Hunter 
or  Caldwell  or  Lothian).  The  remainder  of  the  amount  of  the  profits  thus  disclosed 
were  set  apart  and  left  undivided  by  the  said  general  meetings,  for  the  purpose  of 
providing  against  the  risk  of  bad  debts,  depreciation  of  the  propertv  and  assets  of  the 
company,  and  other  contingencies.  The  portion  of  the  oisciosed  profits  thus  left 
imdivided  greatly  exceeded  in  all  the  sum  of  £50,000,  stipulated  and  directed  to  be 
set  apart  for  that  purpose  by  the  company's  said  contracts  of  copartnery  and  charter 
of  incorporation,  and  was  far  more  than  sufficient  to  provide  for  such  contingencies." 
(63)  **  It  was  the  duty  of  the  company,  in  virtue  and  in  terms  of  the  company's  contracts 
of  copartnery  and  charter  of  incorporation,  to  have  had  true  and  just  accounts  of 
the  profits  earned  by  the  company  in  its  business  during  the  said  period  made  up  and 
submitted  to  the  said  general  meetings  by  the  manager  and  others  acting  for  the 
compiny  for  the  time,  and  to  have  had  the  whole  amount  of  these  profits  declared, 
divided,  and  paid  to  the  shareholders  respectively  in  proportion  to  their  several  shares, 
with  the  exception  only  of  the  sums  in  each  year  left  undivided  to  meet  contingencies, 
as  above  mentioned,  by  the  said  general  meetings ;  and  they  would  have  obtained  the 
same,  thus  declared,  divided,  and  paid,  but  for  the  wrongful  and  false  and  fraudulent 
misrepresentation  and  concealment  on  the  part  of  the  company  and  its  manager, 
and  others  acting  on  its  behalf  for  the  time,  as  before  and  after  mentioned." 

There  were  also  averments  to  the  effect,  that  immense  sums,  which  had  been 
fraudulently  appropriated  from  the  company's  funds  by  certain  partners  during  Mrs. 
Caldwell's  life,  had  been  ultimately  recovered  by  the  company.  These  avermentfi 
are  noticed  by  Lord  Deas,  p.  233. 

The  clauses  of  the  contract  of  copartnery,  bearing  on  the  question,  are  given  in 
Lord  Curriehill's  opinion. 

Preliminary  defences  were  lodged  by  Carron  Company  (who  alone  appeared  in 
the  action),  in  which  they  founded  on  the  tripartite  contract,  action  by  Mrs.  Macfie, 
and  compromise  and  assignation  before  narrated, — and  pleaded  (1)  that  the  pursuers 
had»not  set  forth,  and  did  not  possess  any  right  or  title  to  insist  in  the  present  action  ; 
and  (2)  that  in  virtue  of  assignation  following  on  the  compromise,  the  defenders  had 
a  title  to  exclude.  The  Lord  Ordinary  reserved  these  pleas  to  be  discussed  with  the 
merits,  and  on  a  reclaiming  note  the  Court  adhered.  In  the  closed  record  afterwards 
made  up  the  defenders  repeated  these  pleas. 

The  Lord  Ordinary,  on  15th  May  1865,  pronounced  this  interlocutor : — "  Having 
heard  counsel  for  the  parties,  and  made  avizandum,  and  thereafter  considered  the 
record  and  whole  process.  Finds  that' the  pursuers,  as  repre-[221]-senting  the  late 
Mrs.  Hunter  or  Lothian,  have  set  forth  a  sufficient  right  and  title  to  insist  in  the 
present  action;  and  to  that  extent  repels  the  defences,  and  appoints  the  pursuers 
to  lodge  in  process  a  draft  of  such  issue  or  issues  as  they  may  propose  for  the  trial  of 
the  cause."  * 


« 


'  Note. — ^The  object  of  the  present  action  is  to  oblige  the  defenders,  the  (^rron 
Company,  to  account  for  a  large  amount  of  profits,  said  to  have  been  realised  by  them 
between  the  years  1824  and  1846,  during  which  priod  the  pursuer's  predecessor, 
the  late  Mrs.  Caldwell  or  Lothian,  was  a  shareholder  m  the  company,  but  which  profits 
are  alleged  to  have  been  fraudulently  concealed  and  misapplied  by  the  defenders,  for 
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[9.gg]  Carron  Company  reclaimed.    At  advising, — 

Lord  President. — This  is  an  action  raised  by  William  Hunter,  the  sole  surviving 


the  purpose  and  with  the  effect  of  keeping  down  the  rate  of  dividend  during  the  said 
period,  and  thus  of  withholding  from  the  shareholders,  and,  among  them,  from  the 
said  Mrs.  Caldwell  or  Lothian,  and  the  trustees  under  her  marriage-contract,  profits 
which  legally  belonged  to  them. 

'  By  the  marriage-contract,  which  was  executed  in  April  1 828,  the  jus  mariti  of 
Mr.  Lothian  was  expressly  excluded,  and  the  trustees,  of  whom  the  pursuer  Mr.  Hunter 
Is  the  sole  survivor,  were  taken  bound  to  pay  over  the  whole  interest,  dividends,  and 
profits  of  Mrs.  Lothian's  estate  thereby  assigned  to  them,  and  which  included,  inter 
aliay  her  stock  in  the  Carron  Company,  to  Mrs.  Lothian  herself. 

'  The  action  is  raised  at  the  instance  of  Mr.  Hunter,  as  sole  surviving  trustee  under 
the  marriage-contract  and  relative  deed  of  settlement  executed  by  Mrs.  Lothian  in 
November  1837,  and  of  Mrs.  Jane  Philip  or  Madden  and  Mr.  Charles  Philip,  the 
residuary  legatees  under  that  settlement,  and  who  are  also  stated  to  be  the  sole  next 
of  kin  and  representatives  ab  intestato  of  Mrs.  Lothian ;  and  although  in  its  conclusions 
the  action  differs  from  that  of  Jardine's  Trustees  against  Carron  Company,  May  27, 
1864,  2  Macph.  1101,  inasmuch  as  the  pursuers  do  not  ask  for  complete  restitution 
of  the  shares  which  were  acquired,  and  are  now  held  by  the  defenders,  the  grounds 
upon  which  the  action  is  rested  are  substantiallv  the  same  as  those  set  forth  in  the 
case  of  Jardine's  Trustees,  namely,  the  alleged  fraudulent  misrepresentations  and 
eoncealment  of  the  office-borers  of  the  company,  which,  in  that  case,  were  held  to  be 
relevant  to  infer  liability  against  the  company  to  account  to  the  parties  wronged  by 
such  fraudulent  proceedings.  At  the  debate  before  the  Lord  Ordinary,  accordingly, 
no  argument  was  addressed  to  him  against  the  general  relevancy  of  the  averments 
in  the  condescendence  to  support  the  conclusions  of  the  action,  provided  the  pursuers 
had  a  sufficient  right  and  title  to  insist  in  these  conclusions.  i)ut  it  was  contended 
that  the  pursuers  had  no  such  title,  because,  under  the  provisions  of  the  marriage- 
contract  and  relative  settlement  of  Mrs.  Lothian,  her  shares  of  Carron  stock  had  been 
made  over  to  her  husband,  and,  after  her  death,  sold  to  the  defenders,  whereby  the 
pursuers  had  been  divested  of  all  right  and  title  to  such  an  accounting  as  that  now 
chimed  And  it  was  further  contended  that,  in  respect  of  the  transactions  set  forth 
in  the  defences,  by  which  an  action  of  reduction  and  restitution  of  the  shares  in  Question, 
nkei  against  the  defenders  at  the  instance  of  the  executrix  of  the  late  Mr.  Lothian, 
was  compromised,  and  the  defenders  assigned  to  all  right  which  the  said  executrix 
had  in  those  shares,  the  defenders  are  now  in  possession  of  a  title  to  exclude  this 
action. 

"  The  Lord  Ordinary,  after  consideration  of  the  deeds  founded  on  by  the  parties 
respectively,  has  come  to  the  conclusion  that  these  pleas  are  neither  of  them  well  founded. 
1st,  As  regards  the  title  to  exclude,  the  discharge  and  assignation  on  which  it  is  rested 
must,  it  is  thought,  be  read  with  reference  to  the  action  at  the  instance  of  Mr.  Lothian's 
executrix,  and  the  tripartite  contract  to  which  that  action  relates,  by  which  the  shares 
of  Carron  stock,  which  had  belonged  to  Mrs.  Lothian,  were  in  1847  made  over  to  the 
defenders ;  and  so  reading  the  (Uscharge,  the  Lord  Ordinary  can  find  nothing  in  its 
terms  to  warrant  him  in  holding  that,  under  it,  the  defenders  acquired  any  right  to 
the  profits  which  had  been  realised  by  the  Carron  Company  between  1824  and  1846, 
and  of  which  it  is  alleged  that  the  shareholders  were  fraudulently  deprived.  For 
the  conclusions  of  that  action,  in  so  far  as  profits  and  dividends  are  concerned,  are 
expressly  restricted  to  those  which  had  arisen  '  between  the  31st  day  of  December 
1846,  and  the  date  of  the  summons.'  And  the  tripartite  contract,  under  which  the 
Carron  stock  in  question  was  acquired  bv  the  defenders,  is  in  this  respect  equally  im- 
plidt,  being  confined  to  a  transference  of  the  capital  stock  of  the  shares,  with  the '  profits 
and  dividends  which  have  arisen  or  shall  arise  upon  those  shares  from  and  since  the 
31st  day  of  December  [222]  1846.*  The  action  and  contract  being  thus  limited,  the 
discharge  and  assignation  founded  on  humbly  appear  to  the  Lord  Ordinary  altogether 
insufficient  to  confer  on  the  defenders  any  title  to  exclude  a  claim  for  the  profits  in 
question  which  were  realised  prior  to  the  year  1846.  2d,  Separate  from  the  plea  of 
title  to  exclude,  the  objection  to  the  pursuers'  title  to  sue  is  rested  mainly  on  a  codicil 
executed  by  Mrs.  Ijothian  in  June  1843,  by  which  she  directed  her  trustees  to  allow 
her  hushand  the  option  of  taking  her  Carron  stock  at  an  estimate  of  £6000,  as  part 
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trustee  under  the  marriage-contract  of  the  deceafled  John  Lothian  and  Mrs.  Margaret 
Hunter  or  Caldwell  or  Lothian,  his  first  wife,  and  also  under  her  deed  of  [223]  settle- 

of  the  specific  sum  settled  upon  him  in  their  marriage-contract ;  and  it  was  provided 
that  in  the  event  of  the  defenders  electing  to  purchase  Mrs.  Lothian^s  shares  in  that 
stock,  under  their  right  of  pre-emption,  which  they  afterwards  did,  any  sum  paid  for 
the  stock  beyond  £6000  should  felong  to  her  husband.  This  codicil  was  acted  on, 
after  Mrs.  liothian's  death,  as  regards  the  exercise  of  the  option  conferred  on  Mr. 
•Lothian ;  and  it  is  contended  that  in  this  way  Mr.  Lothian  acquired  right  not  only 
to  the  capital  stock  mentioned  in  the  codicil,  and  to  the  profits  which  might  afterwards 
accrue  thereon,  and  which  were  by  the  tripartite  contract  made  over  to  the  defenders, 
but  also  to  all  claim  to  any  undivided  profits  effeinng  to  the  shares,  including  those 
of  which  it  is  alleged  that  Mrs.  Lothian  and  her  marriage-contract  trustees  were,  during 
her  life,  fraudulently  deprived  by  the  defenders. 

"  The  Lord  Ordinary  cannot  adopt  this  construction  of  the  codicil,  which  appears 
to  him  to  relate,  ezpresslv  and  exclusively,  to  the  capital  stock  of  the  company,  which 
Mrs.  Lothian,  failing  children  of  the  marriage,  had  reserved  her  risht  to  dispose  of, 
but  the  dividends  or  profits  of  which  accruing  during  her  life  she  haa  in  her  marriage^ 
contract  alreadv  directed  her  trustees  to  pay  over  to  herself,  exclusive  of  the  jus  mariti 
of  her  husband,  while  she  had  at  the  same  time  conferred  on  those  trustees,  or  their 
quorum,  full  right  and  title  to  uplift  and  discharge  the  same.  In  this  state  of  matters, 
Mrs.  Lothian  was,  at  the  date  of  her  death,  beyond  doubt  in  right,  through  her  trustees, 
to  call  on  the  defenders  to  account  for  the  profits  thus  appropriated  Dy  them ;  and 
which,  in  dealing  with  the  question  of  title,  it  must  be  assumed  were  fraudulently 
withheld  from  her ;  and  these  trustees,  of  whom  the  pursuer  Mr.  Hunter  is  the  survivor, 
had,  it  is  thought,  at  that  date  a  clear  title  to  insist  in  such  an  accounting  as  that  now 
sought. 

"  Such  being  the  position  of  the  pursuer  Mr.  Hunter  at  the  date  of  Mrs.  Lothian's 
death,  and  the  right  to  claim  the  profits  in  question  not  having  been  made  over  to 
Mr.  Lothian  by  the  codicil  of  1843,  the  right  and  title  to  challenge  the  fraud  complained 
of,  and  to  demand  an  accounting  for  those  profits,  is,  in  the  opinion  of  the  Lord  Ordinary, 
still  in  the  pursuer  Mr.  Hunter  as  surviving  trustee ;  and  any  difficulty  arising  from 
the  circumstance  that  he  was  in  1853  discharged  as  trustee  by  the  residuary  legatees, 
is  obviated  by  the  fact  that  the  parties  were  then  in  entire  ignorance  of  the  existence 
of  the  present  claim,  and  that  there  are  conjoined  with  him  as  pursuers  of  this  action 
those  residuary  Ieg:atee8,  who,  if  Mrs.  Lothian  had  died  intestate,  would,  as  her  next 
of  kin,  have  been  in  tittdo  to  enforce  any  claims  which  Mrs.  Lothian  was  in  right  to 
at  her  death. 

"  Another  difficulty  of  a  somewhat  technical  description,  bearing  upon  this  point 
of  title,  and  rested  on  the  circumstance  that  the  pursuers  are  not  now  holders  of  the 
stock,  and  cannot,  therefore,  it  is  said,  competently  insist  on  a  claim  for  byegone  profits 
effeiring  to  that  stock,  is,  as  the  Lord  Ordinary  conceives,  obviated — (1)  by  the  circum- 
stance that  reduction  of  the  title  to  that  stock,  and  which  is  alleged  to  have  been  fraudu- 
lently acquired  by  the  defenders,  is  sought,  in  so  far  as  it  is  interposed  as  an  obstade 
to  the  pursuers*  demand ;  and  (2)  by  the  fact,  that  in  the  defenders'  contract  of  co- 
partnery, there  is  a  distinct  recognition  of  such  a  separation  in  certain  cases  between 
intera<3ts  of  liferenters  and  fiars  in  the  company's  stock,  as  is  sufficient  to  shew  that  the 
right  to  demand  the  profits  might  be  in  the  one,  while  the  right  to  the  capital  of  the 
stock  was  vested  in  the  other.    Thus  there  is  a  clause  in  that  contract  expressly  authoris- 
ing shareholders  to  vest  the  right  of  liferent  to  the  profits  in  a  widow,  while  the  right 
to  the  fee  is  vested  in  her  children ;  so  that  if,  in  such  a  case,  a  claim  to  undivided 
profits,  and  more  especially  [223]  to  profits  fraudulently  withheld,  had  arisen  during 
the  life  of  a  liferentrix,  but  had  not  been  enforced  at  her  death,  it  appears  to  the  Lord 
Ordinary  to  be  clear,  that  no  good  objection  could  have  been  raised  to  the  title  of  the 
representatives  of  that  liferentrix  to  demand  an  accoimt  for  those  profits,  merely  upon 
the  ground  that  the  title  to  the  fee  of  the  shares  was  not  vested  in  theuL    And  although, 
the  position  of  Mrs.  Lothian  was  not  precisely  the  same  as  that  provided  for  in  the  clause 
above  referred  to,  it  was  substantially  so  in  principle,  inasmuch  as  by  her  marriage- 
contract  which  was  duly  intimated  to  the  defenders,  while  the  capital  stock  of  her 
shares  was  assigned  over  to  the  trustee,  she  herself  reserved  her  exclusive  right,  during 
her  life,  to  the  profits  or  dividends  on  those  shares ;  and  upon  this  footing  matters 
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ment  and  codicils,  and  by  certain  persons  who  are  the  sole  next  of  kin  and  legal  repre- 
sentatives o£  Mrs.  Lothian,  and  is  directed  against  Carron  Company,  incorporated 
by  royal  charter,  and  i^ainst  certain  of  the  partners  of  that  company,  and  other  parties. 
It  appears  that  Mrs.  Caldwell  was  the  owner  of  ten  shares  of  the  Carron  Company, 
which  she  had  acquired  from  her  first  husband,  who  died  in  October  1824,  and  she 
continued  to  hold  these  shares  until  her  death  in  Jaunary  1847.  During  all  that  time 
she  was  the  registered  owner  of  these  shares  in  the  books  of  the  Carron  Company. 
In  1828  she  married  John  Lothian,  and  on  that  oc<^sion  an  antenuptial  contract  of 
marriage  was  entered  into  by  them,  under  which  she  conveyed  to  trustees  a  sum  of 
£4000,  and  her  whole  other  means  and  estate,  estimated  at  £20,000,  and  including 
the  ten  shares  in  the  Carron  Company ;  and  the  substance  of  that  contract  was,  that 
the  rights  were  taken  to  herself  in  liferent,  whom  failing,  to  the  said  John  Lothian 
in  liferent,  and  the  fee  to  the  children  of  the  marriage,  under  certain  conditions.  The 
contract  further  provided,  that  the  interests,  dividends,  or  profits  of  the  sums  conveyed 
to  the  trustees  should  be  paid  over  to  Mrs.  Caldwell  or  Lothian  herself,  exclusive  of  the 
ju$  mariti  and  right  of  administration  of  Mr.  Lothian,  but  the  trustees  had  nevertheless 
power  bestowed  on  them  to  give  him,  during  the  subsistence  of  the  marriage,  such 
part  of  the  annual  proceeds  oFthe  trust-funds  as  might  be  necessary,  the  same  not  to 
exceed  one-fifth  of  the  income. 

Mrs.  Lothian  afterwards  executed  a  deed  of  settlement  and  codicils.  B^  the  deed  of 
settlement  she,  on  the  narrative  of  the  marriage-contract,  directed  her  marnage-contract 
trustees  to  pay  to  her  husband,  Mr.  Lothian,  the  half  of  the  sums  mentioned  in  the  con- 
tract, the  remaining  half  she  disposed  of  among  her  own  relations.  In  a  codicil  to  this 
deed  she  deals  with  the  ten  shares  of  the  Carron  Company's  stock,  by  directing  her 
trustees  to  allow  her  husband  the  option  of  taking  them  as  at  the  price  of  £6000,  and  any 
sums  above  that  price  which  he  might  obtain  for  them  if  Carron  Company  exercised  their 
right  of  pre-emption,  she  gave  him  as  a  gift.  On  the  death  of  Mrs.  Caldwell  or  Lothian 
in  1847,  her  husband  elected  to  take  tne  ten  shares  of  the  Carron  Company's  stock  at 
£6000  as  part  of  his  share  of  the  provisions  under  the  marriage-contract.  But  a  ques- 
tion then  arose  as  to  the  right  of  the  Carron  Company  under  the  clause  of  pre-emption 
ia  their  contract  of  copartnery,  and  a  correspondence  ensued  between  the  company 
and  Mr.  Lothian  and  their  agents  relative  to  this  matter,  from  which  it  appears  that 
the  Carron  Company  explained  that  they  had  the  right  of  pre-emption,  and  stated 
the  then  value  of  the  shares ;  and  thereupon  Mr.  Lothian  made  offer  of  the  shares 
at  the  [224]  rate  of  £680  per  share,  and  the  company  agreed  to  give  that  price,  and 
become  the  purchasers  of  the  shares,  and  a  contract  was  accordingly  concluded  between 
them,  whereby  the  ten  shares  were  made  over  to  the  Carron  Company,  with  right 
to  the  dividends  on  the  shares  since  31st  December  1846. 

It  appears  that  Mr.  Lothian  afterwards  married  Mrs.  Macfie,  and  he  died  on  19th 
December  1851,  leaving  his  widow  his  sole  executrix.  Mrs.  Macfie  afterwards,  in 
1861,  brought  an  action  against  the  Carron  Company  to  have  the  transfer  of  these 
shares  reduced  on  the  ground  of  fraud,  and  also  claiming  damages  from  the  company, 
and  from  the  Dawsons  and  Stainton,  partners  of  the  company,  for  the  fraud  committed 
by  them,  principally  by  representing  Carron  Company  as  much  poorer  than  it  really 

appear  to  have  remained,  without  objection  by  the  defenders,  from  the  date  of  the 
contract  till  the  death  of  Mrs.  Lothian  in  1847. 

*  The  Lord  Ordinary  is  not  insensible  to  the  nicety  of  the  questions  pressed  upon 
him  at  the  debate,  and  which  mav  arise  in  the  future  progress  of  the  cause,  out  of  the 
circumstance,  that  the  profits  claimed  were  never  actually  brought  into  dividend, 
and  that  it  may  now  be  very  difficult  to  determine  what  precise  portion  of  those  profits 
would  have  been  applied  to  dividend  beyond  the  amount  truly  disclosed  to  the  share- 
hokleig,  and  annually  so  appUed.  But  these  are  objections  which  appear  to  him  to 
strike  rather  against  the  merits  of  the  pursuers'  claim  than  against  their  title  to  insist. 
And  having  regard  to  the  character  of  the  fraud  set  forth,  which  is  alleged  to  have 
been  had  recourse  to  and  carried  out  for  the  express  purpose  of  preventing  a  true 
dividend  from  being  declared,  and  which  but  for  that  fraud  would,  it  is  said,  have 
been  declared,  the  difficulties  to  which  the  Lord  Ordinary  has  now  referred  are  not, 
in  his  opinion,  such  as  would  warrant  him  in  holding,  hoc  statu,  that  the  action  ought 
not  to  be  allowed  to  proceed." 
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was,  and  by  this  means  withholding  from  its  partners  the  true  price  of  their  shares, 
when  the  company  claimed  their  right  of  pre-emjjtion. 

A  variety  of  procedure  took  |J^e  in  that  action,  and  then  the  parties  compromised 
the  dispute,  the  Carron  Company  paying  to  Mrs.  Macfie  the  sum  of  £11,000  as  in  full 
of  all  her  claims,  and  obtaining  from  her  an  assignation  of  all  her  rights. 

In  that  action  the  present  pursuers  were  called  as  defenders  for  any  interest  they 
might  have  as  representing  Mrs.  Caldwell.  The  conclusions  against  them  were  not 
of  a  petitory  kind,  but  were  merely  to  bring  them  into  the  field  for  their  interest.  There 
are,  nowever,  some  expressions  in  that  summons  as  to  the  general  rights  of  Mrs.  Lothian, 
which  they  might  have  had  an  interest  to  have  had  cleared  away.  When  the  Carron 
Company  got  the  assignation  to  Mrs.  Macfie's  interest,  they  desired  to  proceed  with 
the  action  as  against  Mrs.  Lothi^in's  representatives,  but  Mrs.  Lothian's  representatives 
were  assoilxded.  They  have  now  brought  the  present  action,  which  has  reference  to 
the  profits  which  had  accrued  on  the  shares  of  the  Carron  Company's  stock,  made 
over  by  that  assignation  prior  to  31st  December  1846,  which  they  say  had  accrued 
during  the  lifetime  of  Mrs.  Caldwell  or  Lothian,  and  should  have  been  paid  to  her,  but 
not  having  been  paid  to  her,  the  defenders  ought  to  account  for  the  profits  which 
would  have  formed  part  of  her  estate,  and  which  the  present  pursuers  maintain  they, 
are  entitled  to  recover.  They  are  met  with  a  plea  of  want  of  title  to  insist.  That  plea 
is  rested  mainly  on  two  matters — 1st,  it  is  not  admitted  that  the  pursuers  are  repre- 
sentatives of  Mrs.  Caldwell,  but  that  has  not  been  seriously  maintained ;  and  2d,  it  is 
said  that  the  right  which  Mrs.  Lothian  had  has  been  acquired  bv  the  company ;  that 
whatever  part  of  the  profits  was  not  divided  among  the  shareholders  during  the  period 
in  question,  formed  part  of  the  capital  stock  of  the  company,  and  went  to  the  proprie- 
tors of  the  shares,  so  that  it  belonged  to  Mr.  Lothian,  and  ultimately  to  the  Carron 
Company,  as  having  compromised  with  Mrs.  Macfie.  Mrs.  Macfie  had  claimed  damages 
on  account  of  fraud,  whereby  the  shares  had  been  transferred  by  Mr.  Lothian  at  an 
undervalue.  The  company  have  paid  for  that.  They  have  satisfied  that  demand.  So 
far  as  Mrs.  Macfie  could  found  on  fraud,  so  far  as  Mr.  Lothian  could  found  on  fraud, 
the  Carron  Company  has  satisfied  that  demand,  and  therefore  whatever  belonged  to 
Mr.  Lothian  or  to  his  widow  Mrs.  Macfie,  and  whatever  they  could  demand  in  the  way 
of  damages  on  account  of  fraud,  became  the  property  of  the  Carron  Company,  and  waifi 
sopited  by  reason  of  the  compromise. 

But  the  pursuers  here  say,  that  the  claim  which  they  now  make  is  for  matters  to 
which  Mr.  Lothian  had  no  right  whatever ;  that  Mr.  Lothian  had  only  right  to  the 
shares  themselves,  and  the  dividends  belonging  to  these  shares  after  31st  December 
1846 ;  whereas  the  pursuers'  claim  has  reference  to  profits  which,  it  ia  said,  ought  to 
have  been  divided  prior  to  December  1846.    Now,  the  terms  of  all  the  deeds  expressly 
bear  that  the  thin^  conveyed  was  the  shares  and  the  dividends  from  31st  DecembCT 
1846,  so  that  nothing  was  conveyed  that  was  not  either  the  shares  or  dividends  after 
1846.    But  Mrs.  Caldwell  or  Lothian  was  the  person  who  had  right  to  the  dividends 
down  to  31st  December  1846 ;  and  the  pursuers  say  she  was  cheated  during  her  life 
of  her  proper  proportions  of  the  profits  of  the  company,  and  that  that  has  not  been 
conveyed  away  from  her.    Now,  all  that  took  place  on  Mrs.  Caldwell's  settlements, 
and  with  reference  to  Mr.  Lothian's  conveyance  to  the  company,  undoubtedly  pro- 
ceeded on  the  footing  that  there  had  been  no  fraud  or  concealment,  and  no  cheating  of 
anybody,  and  must  be  read  in  that  light.    Still  it  was  put  to  us,  and  very  forcibly  put 
to  us,  that  whatever  the  company  chose  to  divide  as  profits  belonged  to  Mrs.  Lothian. 
But  whatever  they  chose  not  to  divide  as  profits — unless  they  were  transgressing  the 
rules  of  their  contract  by  dividing  less  than  they  were  bound  to  divide,  became  part  of 
the  stock  and  property  of  the  [225]  company,  and  that  when  Mr.  Lothian  got  ten 
shares  of  the  stock  of  the  company,  he  got  ten  shares  of  whatever  was  the  property  of 
the  company,  great  or  small,  however  accumulated — it  may  have  been  in  increasing 
their  capital  and  their  means ;  and  that  if  it  was  not  illegal  to  have  retained  that  sum, 
Mrs.  Lothian  or  her  representatives  have  no  right  to  complain.    Mr.  Lothian   had 
right  to  complain,  and  he  did  complain  through  the  action  of  his  widow  and  executrix 
Mrs.  Macfie.    The  company  say  they  have  paid  that  sum  that  Mrs.  Lothian  was  cheated 
of,  and  that  that  is  an  end  of  the  whole  matter.    The  question  now  comes  to  be,  whether 
that  is  a  conclusive  answer  to  the  objection  to  the  title  to  pursue  this  action  ?    I  tKink 
it  is  pretty  clear  that  there  is  an  interest  here  to  make  out  that,  during  the  period  of  Mrs. 
Caldwell  or  Lothian's  lifetime,  certain  sums  were  kept  out  of  sight  and  put  away,  ^irhich' 
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if  the  contract  had  been  fairly  and  honestly  acted  upon,  would  have  been  divided  among 
the  partners  as  dividend,  and  of  which  she  would  have  got  her  share.  She  has  an  in- 
terest ;  has  she  a  title  to  sue  1  She  is  not  shut  out  by  the  assignation  ;  but  is  she  shut 
out  by  the  terms  of  the  contract  of  the  company  from  having  that  inquired  into  ?  I 
rather  think  it  would  be  premature  to  exclude  her  from  inquiry.  It  depends  upon  an 
inquiry  as  to  what  was  the  nature  of  the  actings  of  the  company  behind  oack ;  what  it 
was  that  they  were  doing  with  this  sum  of  extra  profits — whether  they  were  putting 
them  to  capital,  yea  or  nay — or  whether  they  were  putting  them  bye  in  some  corner, 
60  that  ndther  the  owner  of  the  shares  nor  of  the  dividend  could  get  them.  If  they 
vere  putting  them  aside  in  that  kind  of  way,  which  seems  to  be  one  construction  of 
the  allegations  here,  then  have  not  the  owner  of  the  dividends  and  the  owner  of  the 
shares  each  of  them  a  certain  right  and  interest  in  that  matter,  and  are  they  not 
eatitled  to  have  it  expiscated,  and  to  see  what  would  have  been  the  honest  distribution 
at  the  time  if  matters  had  all  been  open  ?  If  the  company  had  honestly  set  aside  these 
sums  during  Mrs.  Lothian's  lifetime,  as  an  addition  to  profits,  and  so  increased  their 
stock  honestly  in  terms  of  their  contract,  I  do  not  see  that  Mrs.  Lothian  or  her  repre- 
seDtatives  would  have  had  a  ground  for  overhauling  these  proceedings,  although  they 
mi^ht  afterwards  have  deceived  Mr.  Lothian  as  to  what  was  the  amount  of  the  capital 
Tmch  they  had  so  honestly  laid  bye.  But  then  the  question  comes  to  be,  whether, 
during  Mrs.  Lothian's  lifetime,  they  were  not  year  by  year  hiding  part  of  their  annual 
returns  from  stock,  and  putting  it  aside,  so  as  to  prevent  anybody  getting  it  except 
such  persons  as  they  came  afterwards  to  admit  into  their  fraudulent  proceedings.  I 
think  it  is  right  that  we  should  have  that  matter  examined  into,  and  that  it  should  not 
be  stopped  on  a  mere  objection  to  the  pursuer's  title  to  insist.  It  may  be  a  very  diflS- 
coh  case  to  make  out,  or  it  may  not,  according  as  the  circumstances  turn  out ;  but  there 
it  is.  That  is  the  kind  of  case  which  the  pursuer  presents,  and  I  confess  that  I  think 
it  would  be  a  sort  of  improper  exclusion  of  light  to  hold  that  she  has  no  title  to  insist 
farther  in  this  action ;  and  therefore  I  am  for  adhering  to  the  interlocutor  of  the  Lord 
Ordinary. 

Lord  Curriehill. — The  pursuers,  as  representing  the  late  Mrs.  Margaret  Hunter 
or  Caldwell  or  Lothian,  who  was  owner  of  ten  shares  of  Carron  Company,  sue  that 
company  by  this  action  to  accoimt  to  them  for  the  profits  made  on  its  business  for  the 
period  of  twenty-three  years  between  1st  January  1824  and  31st  December  1846, 
and  to  pay  to  them  a  proportion  of  those  profits  corresponding  to  these  ten  shares. 
Hie  action  also  conduaes  for  reduction  of  the  balance-sheets  and  other  proceedings 
of  the  company  during  that  period,  and  of  a  deed  of  transfer  of  these  shares  granted  by 
these  trustees  to  the  company.  This  action  is  founded  upon  allegations  to  the  effect 
that,  although  the  company  during  that  period  paid  large  dividends  to  its  partners, 
yet  the  profits  were  truly  much  larger  than  the  sums  so  paid ;  that  the  true  amount  of 
th&e  profits  was  concealed  from  Mrs.  Caldwell  and  the  pursuers  by  those  in  manage- 
ment of  the  aflfairs  of  the  company,  for  the  fraudulent  purjpose  of  enabling  them  event- 
ually to  purchase,  at  an  undervalue,  by  means  of  a  clause  of  pre-emption  in  the  contract 
of  copartnery,  such  shares  as  any  of  the  partners  might  wish  to  sell ;  and  that  thus 
the  ten  shares  in  question  were,  in  the  year  1847,  acquired  from  the  pursuers  by  the 
conqiany  at  an  undervalue. 

It  is  of  importance,  with  reference  to  the  question  which  we  are  now  to  decide, 
under  the  reclaiming  note  we  are  deaUng  with,  to  keep  in  view  what  is  precisely  the 
remedy  which  the  pursuers  are  seeking  for  this  alleged  wrong,  and  against  whom  they 
are  calling  upon  the  Court  to  enforce  that  remedy.  What  they  are  [226]  claiming  is 
not  damages  in  order.to  indemnify  them  for  loss  said  to  have  been  sustained  by  them, 
by  having  been  induced  to  part  with  their  shares  at  an  undervalue ;  but  an  account- 
ing for  the  profits  said  to  have  been  so  concealed,  on  the  footing  that  these  profits  are 
stili  in  the  hands  of  the  company  itself.  At  present  we  are  not  deaUng  with  any  claims 
the  puTsuers  may  have  against  such  persons  individually,  as  were  then  in  the  manae^e- 
meat  of  the  company's  aflfairs ;  for  although  these  persons,  or  some  of  them,  are  also 
called  as  defenders  in  this  action,  they  have  acquiesced  in  the  Lord  Ordinary's  inter- 
locutor, and  it  is  under  our  review  only  by  the  company  itself ;  and  the  claim  we  are 
at  preseut  dealing  with  is  only  that  made  against  the  funds  of  the  company  belonging 
to  its  present  partners. 

The  company,  while  it  states  several  defences  against  that  claim  itself  on  its  merits, 
pleads  as  a  defence,  excluding  that  action,  in  so  far  as  it  is  directed  against  the  com- 
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pany  and  its  funds,  that  even  if  the  claim  had  been  a  well-founded  one,  the  pursuers 
would  not  now  be  the  parties  who  would  be  entitled  to  enforce  it ;  that  they  were 
denuded  of  any  such  claim,  and  it  was  acquired  by  the  late  Mr.  John  Lothian,  the  sur- 
viving husband  of  Mrs.  Oaldwell  or  Lothian ;  and  that  it  was  accordingly  for  his  behoof 
the  shares  were  sold  to  and  transferred  to  the  company.  The  defenders  further  allege, 
that,  after  Mr.  Lothian's  death,  his  representative,  as  the  party  who  had  so  acquired 
right  to  the  alleged  unaccounted-for  profits,  did  make  such  a  claim  upon  the  company, 
and  that  the  claim  was  fully  satisfied  to,  and  discharged  by  her. 

The  question  now  to  be  decided  is,  whether  or  not  these  defences  exclude  the  present 
action  1 

In  dealing  with  this  question  we  must,  on  the  one  hand,  assume  that  the  allega- 
tions which  the  pursuers  nave  set  forth  in  the  record  are  true ;  that  during  the  twenty- 
three  years  in  question  profits  of  much  larger  amount  than  the  sums  which  were  dis- 
closed in  the  balance-sheets  were  realised  by  the  company,  and  were  concealed  from 
the  partners  for  the  fraudulent  purpose  already  stated.  On  the  other  hand,  we  must 
keep  in  view  what  was  precisely  the  nature  and  extent  of  these  allegations. 

And,  in  the  first  place,  it  is  not  alleged  that  the  company  itself,  in  its  corporate 
capacity,  misapplied  its  funds ;  whether  or  not  any  of  the  persons  who  were  in  the 
management  of  it  were  chargeable  with  misconduct,  the  corporation  itself  is  not  sought, 
by  the  present  action,  to  be  made  responsible  to  its  own  partners  for  such  individuals. 
This  action  proceeds  on  the  footing  that  these  profits  were  employed  in  enlarging 
the  business  of  the  company,  and  that  indeed  it  was  by  means  of  that  system  of  manage- 
ment the  profits  for  which  the  company  is  now  called  upon  to  account  were  accumulated. 
Secondly,  it  is  not  alleged  that  by  so  accumulating  the  profits  and  trading  with 
them,  the  conditions  of  uie  contract  of  copartnery  were  contravened.    What  the 
managing  partners  are  blamed  for  is  only  their  concealing  from  the  other  partners 
that  such  surplus  profits  were  realised,  and  not  their  retention  of  them,  and  trading 
with  them,  in  the  business  of  the  company.    Carron  Company  was  expressly  cpn- 
stituted  on  the  footing  of  its  profits  being  made  the  subject  of  annual  dividendB  only 
to  a  partial  extent,  and  of  the  surplus  profits  being  retained  and  traded  with  along 
with  the  original  capital,  in  order  to  accumulate  its  trading  funds.    By  the  original 
contract  of  1760,  it  is  covenanted,  that  although  the  original  capital  was  not  to  exceed 
£12,000,  and  only  a  part  thereof  was  to  be  advanced  at  the  outset,  yet  not  only  such 
advances,  but  also  all  gains,  produce,  and  profits  thereon  arising,  should  be  used  and 
employed  by  and  between  the  said  parties  upon  their  joint  account  both  of  profit  and 
loss,  according  to  their  respective  shares  and  interests  therein.    And  still  more  explicitly 
it  was  conditioned  by  another  clause  that  a  general  annual  meeting  should,  inter  alia^ 
""  declare  and  appoint  a  dividend  of  5  per  cent,  out  of  the  free  real  produce  and  profits 
arising  from  the  said  joint  trade,  to  be  issued  and  paid  to  said  respective  partners, 
corresponding  to  their  several  shares  aforesaid,  the  residue  of  said  profits  of  such  part 
thereof  as  they  shall  think  proper  to  be  detained,  and  continued  in  the  said  copartner- 
ship, for  the  more  effectually  extending  and  enlarging  the  said  manufacture,  and  that 
corresponding  to  their  several  shares  therein  before  mentioned." 

Another  peculiarity  of  this  company  consisted  of  this  condition, — that  all  the  part- 
ners should "  have  a  several  and  particmar  right  and  title  not  only  in  and  to  [227]  such 
sums  of  money  as  shall  be  so  advanced  in  stock,  and  all  debts,  profits,  and  proceeds 
thereon  arising,  but  also  in  and  to  said  forges,  furnaC'CS,  silt  mills,  lands,  and  other 
subjects  before  mentioned,  and  that  corresponding  to  their  said  respective  shares 
and  interests  in  the  said  joint  stock. '^  Thus  each  partner  of  the  company  was  con- 
stituted a  pro  indiviso  co-owner  of  each  of  the  articles  and  deb^  of  which  the  stock 
of  the  company  should  for  the  time  consist 

After  the  lapse  of  eleven  years,  the  company  in  1771  made  an  addition  to  the  con- 
tract of  copartnery,  in  which  it  was  stated  that  they  did  so  *"  without  departing  from 
the  above-mentioned  contract,  or  the  resolutions  hitherto  made,  except  in  so  far  as 
the  same  shall  be  altered  by  these  presents."  One  of  the  alterations  thereby  made  was 
that  the  capital  stock  should  in  future  be  £150,000,  divided  into  600  shares  of  £250 
each.  Another  alteration  consisted  in  doing  away  with  the  absolute  limitation  of 
the  annual  dividend  to  5  per  cent,  on  the  capital,  and  leaving  the  annual  meetings 
at  liberty  to  dispose  of  the  profits  as  they  might  think  proper.  That  condition  was 
in  these  terms  :  That  at  the  annual  general  meetings  "  there  shall  be  set  apart  a  sum 
equal  to  1  per  cent,  upon  the  gross  sales  of  the  year,  as  a  sinking-fund  to  answer 
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the  chance  and  nak  the  company  may  run  by  incurring  losses  from  bad  debts,  which 
fund  shall  be  solely  applied  to  making  up  of  any  loss  that  may  arise  upon  debts  owins 
to  the  company,  the  remaining  profits  to  be  applied  as  the  meeting  shall  direct."  And 
it  was  agre^  *"  that  all  sums  of  money  advanced,  or  that  may  be  advanced,  as  the  joint 
stock  of  the  copartnership,  or  that  may  be  thereto  added,  and  all  gains,  produce,  and 
profits,  shall  be  used  and  emploved  by  and  between  the  parties  to  this  contract,  and 
such  partners  as  may  be  received  and  assimied  upon  their  joint  accoimt,  both  of  profit 
and  loss,  according  to  their  respective  interests ;  that  all  the  parties  to  this  contract, 
and  such  as  may  become  partners,  in  manner  before  specified,  and  their  respective 
heirs,  executors,  and  successors  whatever,  shall  at  all  times  during  the  subsistence 
of  this  copartnership,  and  at  the  determination  thereof,  have  a  several  and  particular 
right  and  title,  not  only  in  and  to  such  sums  of  money  as  shall  be  advanced  in  name 
of  stock,  and  all  debts,  profits,  and  proceeds  thereon  arising,  but  also  in  and  to  the  whole 
forges,  furnaces,  silt  mills,  lands,  tenements,  implements,  instruments,  collieries,  mines, 
minerals,  stock  of  goods,  and  every  other  subject  or  thing,  debts  heritable  and  move- 
able, and  every  other  right  or  security  pertaining  and  belonging  to  the  company,  and 
that  corresponding  to  their  respective  snares  and  interests  in  the  joint  stock  thereof." 
The  company  was  in  1773  incorporated  by  royal  charter,  which,  however,  did  not 
alter  the  conditions  of  the  contracts,  but  it  expressly  confirmed  to  the  company  "  all 
estates,  lands,  tenements,  hereditaments,  sums  of  money,  rights,  interests,  benefits, 
aecuritdes,  advantajges,  privileges,  and  other  matters  and  things  whatsoever  previously 
belonging  to  or  enjoyed  by  it." 

The  practice,  therefore,  of  leaving  a  considerable  portion  of  the  annual  profits 
beyond  what  vras  made  the  subject  of  the  armual  dividends,  and  of  carrying  on  and 
extending  the  business  of  the  company  by  means  of  these  savings,  was  in  strict  con- 
formity vrith  its  constitution ;  and  accordingly,  as  already  mentioned,  what  is  com- 
plained of  by  the  pursuers  is  not  that  such  accumulations  and  employment  of  surplus 
profits  took  place,  but  that  the  amoimt  thereof  was  concealed  from  the  partners,  for 
the  fraudulent  purpose  alleged  in  the  record. 

During  the  twenty-three  years  in  question,  however,  dividends  of  the  profits  to 
a  large  amount  were  declared  by  the  company,  and  paid  to  the  partners ;  and  what 
is  now  claimed  is  a  rateable  share  of  the  additional  profits  beyond  what  were  so  divided. 

The  question  now  is,  whether  the  defence  is  well  founded,  that  the  pursuers  have 
ceased  to  be  in  a  position  to  enforce  such  a  claim.  In  order  to  decide  this  question, 
we  must  attend  to  the  history  of  the  ten  shares  in  question.  They  were  acquired 
in  1817  by  Mr.  William  Caldwell.  He  died  in  1824 ;  and  in  1825  they  were  acquired 
by  his  widow,  Mrs.  Margaret  Hunter  or  Caldwell.  In  1 828  that  lady  was  again  married 
to  Mr.  John  Lothian ;  and  by  their  antenuptial  marriage-contract  she  conveyed  in 
trust  to  Mr.  Lothian  himself,  Mr.  William  Hunter,  and  Mr.  Thomas  Trotter,  a  certain 
heritable  debt,  and  her  whole  other  means  and  estate,  extending  to  £20,000,  with  the 
whole  shares  in  stock  in  the  Carron  Company,  or  other  companies  in  Scotland.  It 
was  thereby  declared  "*  that  the  interests,  dividends,  or  profits  of  the  sums  conveyed 
as  aforesaid  to  the  said  trustees  shall  be  paid  [228]  over  by  them  to  the  said  Mrs. 
]^Iar;g^ret  Hunter  or  Caldwell  herself  during  all  the  days  of  her  lifetime."  I  may  here 
mention  in  passing  that  the  pursuers  have  founded  upon  this  stipulation  as  if  it  had 
pot  Mrs.  Lothian  in  the  position  of  being  a  liferent  partner  of  Carron  Company.  Al- 
though, for  a  reason  I  shall  afterwards  mention,  I  think  that  her  being  in  such  a  position 
would  not  affect  this  question,  yet  such  was  not  truly  her  position ;  on  the  contrary; 
the  trustees  were  the  parties  by  whom  the  profits  were  to  be  drawn  from  the  company, 
and  by  whom,  on  the  other  hand,  the  revenues  of  the  trust-funds  were  in  cumulo  to 
be  paid  to  Mrs.  Lothian.  It  was  also  provided  by  that  contract  that  in  the  event  (which 
happened)  of  there  being  no  issue  of  the  marriage,  *"  the  fee  of  the  half  of  the  foresaid 
sum  of  £20,000  sterling  shall  vest  in  the  said  John  Lothian,  his  heirs  or  assignees " ; 
Mi8.  Lothian  herself  l^g  entitled  to  dispose  of  the  other  half  thereof,  which  was 
thereby  directed  to  be  "  paid  or  conveyed  by  the  said  trustees  in  such  manner  and 
to  such  person  or  persons  "  as  she  should  appoint. 

That  trust-assignation  was  soon  afterwanls  duly  intimated  to  Carron  Company. 

In  the  exercise  of  the  powers  so  reserved  to  herself,  Mrs.  Lothian,  by  a  deed  dated 
16th  June  1843,  made  this  provision  : — **  As  my  said  husband  thinks  highly  of  the 
stock  of  the  Carron  Company  " — (Reads  clause  quoted  p.  217).  And  it  is  added,  "  1 
have  herewith  delivered  up  these  presents  to  my  said  husband,  to  be  kept  by  him  as 
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his  own  proper  writ  and  evident,  with  full  power  to  him  to  enforce  imriement  of  the 
provisions  in  his  favour  above  conferred."  Mr.  Lothian  thus  acquired  the  right  to 
acquire  these  shares  from  the  trustees  after  Mrs.  Lothian's  death,  on  these  favourable 
terms,  however  valuable  these  shares  might  then  be. 

Mrs.  Lothian  died  on  17th  January  1847  without  issue.  She  was  survived  by 
her  husband.  He  and  Mr.  Hunter  accepted  of  the  trust  created  by  the  marriage- 
contract.  Mr.  Lothian  also  availed  himself  of  the  right  to  purchase  these  shares  on 
the  terms  above-mentioned.  A  minute,  dated  18th  February  1847,  and  signed  by 
Mr.  Lothian  and  Mr.  Hunter,  sets  forth  that  Mr.  Lothian  stated  that "  an  option  having 
been  conferred  on  him  of  talang  the  ten  shares  of  the  Carron  stock  at  £6000,  he  would 
avail  himself  of  such  option,  and  take  them  in  part  of  his  provisions  at  that  sum  accord- 
ingly, on  the  imderstanding  that,  although  it  might  be  necessary  for  him  to  take 
them  at  a  nominally  higher  sum,  with  reference  to  the  company's  right  of  pre-emption, 
or  although  the  company  should  take  them  at  a  higher  sum,  they  should  nevertheless 
be  only  counted  to  him  as  of  the  value  of  £6000,  he  being  entitled  to  the  benefit  of  any 
surplus  sum  which  might  be  obtained,  as  a  free  gift,  all  in  terms  of  the  rights  conferred 
on  him,  with  reference  to  this  stock,  by  Mrs.  Ix)thian,  conform  to  her  writing  of  16th 
June  1843." 

The  statement  of  the  pursuer  in  the  record  as  to  the  manner  in  which  this  trans- 
action was  conducted,  is,  that  the  agents  for  the  trustees  sent  a  memorandum  to  the 
agents  for  the  company  (Messrs.  Gibson-Craigs,  Dalziel,  and  Brodie),  which  bore  that 
they  "  had  agreed  that  the  ten  shares  of  stock  of  the  Carron  Company  should  be  trans- 
ferred to  Mr.  Lothian  in  part  of  his  portion  of  the  trust-funds  held  by  them  under 
the  contract  of  marriage ;  and  stated  that,  as  this  arrangement  had  been  made  under 
a  family  settlement,  it  was  presumed  there  would  be  no  occasion  to  make  any  ofiFer 
of  the  stock  to  the  company,  and  Messrs.  Gibson-Craigs,  Dakiel,  and  Brodie  were 
accordingly  requested  to  prepare  a  transference  in  favour  of  Mr.  Lothian " ;  that 
the  company,  however,  insisted  that,  in  conformity  with  the  conditions  of  the  contract, 
the  shares  should  first  be  offered  to  itself ;  that  an  offer  of  the  shares  was  made  accord- 
ingly on  behalf  of  Mr.  Lothian  to  the  companv  at  the  price  of  £680  per  share ;  that 
that  offer  was  accepted  by  the  company,  and  the  price,  amounting  to  £6800,  waa 
accordingly  paid  by  the  company  and  received  by  Mr.  Lothian ;  and  that  a  transfer 
of  the  shares  was  executed  by  the  trustees  in  execution  of  that  transaction,  in  favour 
of  the  company.    And  what  was  thereby  sold  and  assigned  by  the  former  to  the  latter 
consisted  of  **  all  and  whole  the  foresaid  ten  shares  or  ten  six-hundreth  parts  of  the 
capital  stock  or  joint  stock  in  trade  of  the  iron  manufactory  carried  on  under  the  firm 
of  Carron  Company,  which  was  erected  into  a  body  politic  and  corporate  by  and  con- 
form to  crown  charter  dated  the  19th  day  of  June  1773,  and  sealed  the  ISth  day  of 
July  thereafter,  which  ten  shares  are  as  aforesaid  presently  standing  in  the  books 
of  the  said  company  in  the  name  of  the  said  deceased  Mrs.  Margaret  Hunter  Caldwell 
or  Lothian,  and  extend  together  to  the  nominal  value  of  £2500  sterling,  with  [229]  the 
whole  profits  and  dividends  which  have  arisen,  or  shall  arise  and  become  payable  upon 
the  said  ten  shares,  from  and  since  the  31st  day  of  December  last  (excepting  the  dividend 
which  was  declared  on  the  transactions  up  to  that  date,  and  has  since  been  paid),  and 
in  all  time  coming,  and  also  the  share  or  proportion  corresponding  to  the  said  ten 
shares  hereby  transferred  of  the  whole  heritable  and  moveable  subjects  belonging 
to  the  said  company."    Thus  Mrs.  Lothian's  representatives  were  completely  divested 
of  their  ten  shares  of  the  company,  and  of  all  its  funds,  heritable  and  moveable.    They 
plead  that  the  profits  which  they  expressly  conveyed  were  those  which  had  arisen 
or  should  arise  from  31st  December  preceding.    This  implies  that  they  retained  right 
to  all  the  undivided  profits  which  had  accumulated  in  the  hands  of  the  company,  and 
upon  which  they  had  been  trading  during  the  preceding  twenty-three  years,     n  such 
had  been  truly  the  meaning  of  these  words,  then  they  retained  right  to  ten  six-hundredth 
parts  of  all  the  funds  (except  the  £2500  of  input  stock),  in  addition  to  the  £6000  which 
they  received  as  the  price  of  the  transference.    That  is  quite  an  erroneous  reading 
of  the  clause.    It  was  just  the  usual  clause  for  specifying  the  time  from  which  such 
of  the  profits  as  should  become  payable  as  dividends  should  belong  to  the  transferees  ; 
and  it  did  not  include  those  funds  in  which  the  undivided  profits  were  employed  by 
the  company,  and  which  accordingly  were  expressly  conveyed  to  the  transferees  by 
the  sequel  of  this  very  clause. 

Mr.  Lothian  by  this  transaction  received  £6800  for  the  ten  shares  of  the  company's 
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funds,  beiiig  £4300  beyond  the  £2500  which  was  the  amount  of  the  original  capital 
oorresponding  to  these  shares,  and  £800  beyond  the  price  for  which  he  was  accountable 
to  Mrs.  Loth^n's  trustees. 

Mr.  Lothian  thereafter  entered  into  a  second  marriage  with  Mrs.  Marion  Macfie, 
and  he  having  died  leaving  a  general  settlement  in  her  favour,  a  final  settlement  of 
accounts  took  place  between  her,  as  his  executrix,  and  the  pursuer  Mr.  Hunter  as 
the  surviving  trustee  of  the  first  Mrs.  Lothian ;  and  on  2d  June  1852,  Mr.  Hunter 
granted  a  discharge  to  her  of  all  claims  and  demands  against  Mr.  Lothian's  represen- 
tatives or  estate. 

The  transaction  which  was  so  completed  has  not  been  chaUenged  bv  this  action 
or  otherwise ;  and  hence  the  present  question  must  be  dealt  with  on  tKe  footing  of 
that  transaction  being  valid  and  effectual.  This  being  the  case,  let  us  here  pause, 
and  inquire  whether — even  supposing  that  matters  had  still  remained  in  the  state 
in  which  they  were  left  when  that  transaction  was  thus  completed — ^it  would  not  have 
had  the  effect  of  transferring  to  Mr.  Lothian  and  his  representatives  all  right  which 
had  previously  belonged  to  Mrs.  Lothian  or  her  trustees  in  the  company*s  funds, 
including  such  additions  as  had  been  made  to  these  funds  by  the  accumulation  of 
undivided  profits  ?  Suppose  -a  multiplepoinding  had  then  been  instituted  by  the  com- 
pany, setting  forth  the  fund  in  medio  as  cons^ing  of  those  undivided  profits  which 
are  now  sued  for,  whether  would  Mrs.  Lothian's  trustees  or  Mr.  Lothian's  represen- 
tative have  been  entitled  to  be  preferred  thereto  ?  In  my  opinion,  it  would  not  have 
been  Mrs.  Lothian's  trustees,  out  Mr.  Lothian's  representative,  in  respect  that  all 
right  to  that  fund  which  had  belonged  to  the  former  had  been  sold  by  them  at  the  price 
of  £6000,  in  obedience  to  their  constituent's  directions,  to  Mr.  Lothian,  and  they 
had  in  implement  of  that  transaction  transferred  the  right,  on  his  behalf,  to  the  com- 
pany, to  whom  he  had  resold  the  shares  for  the  price  of  £6800. 

The  trustees  having  thus  divested  themselves  for  behoof  of  Mr.  Lothian  of  these 
shares  of  this  company's  stock,  on  what  ground  in  law  could  they  thereafter  have 
claimed  from  the  company  an  accounting  for  that  part  of  the  funds  so  conveyed 
which  consisted  of  prior  accumulations  of  profit  *?  As  I  understand  their  argument, 
they  maintain  that  what  they  sold  to  Mr.  Lothian,  and  conveyed  on  his  account  to 
the  company,  was  limited  to  ten  shares  of  the  original  capital  stock  only ;  and  that 
consequently  the  funds,  in  so  far  as  the  same  consisted  of  undivided  profits  which  the 
company  had  accumulated  and  had  employed  in  extending  its  trade,  was  not  included 
in  that  transaction  with  Mr.  Lothian,  and  in  the  transfer  which  was  made  for  his 
behoof  to  the  company.  In  my  opinion  that  construction  of  the  transaction  and  of 
the  transference,  is  erroneous  in  law,  and  inconsistent  with  what  was  the  actual 
intention  of  the  parties. 

The  reading  of  these  documents  contended  for  by  the  pursuer,  were  it  affirmed 
[230]  by  this  C^urt,  would  be  very  startling  on  all  the  stock  exchanges  of  the  country, 
and  to  the  innumerable  parties  who  have  made  investments  in  shares  of  such  joint- 
stock  companies,  for  undoubtedly  all  such  transactions  have  hitherto  taken  place  on 
the  understanding  of  both  buyers  and  sellers  that  transfers  of  a  certain  amount  of 
stock,  or  of  a  certain  number  of  shares,  of  such  companies,  carried  to  the  transferees 
right  to  a  corresponding  proportion  of  all  the  funds  of  such  companies,  including  therein 
aO  such  accumulations  of  profits  as  were  employed  at  the  time  in  carrying  on  the  busi- 
ness of  the  companies,  and  had  not  been  declared  and  set  apart  as  dividends.  Such 
is  the  true  meaning  of  such  transactions,  even  in  the  cases  where  the  companies  are 
constituted  on  the  principle,  not  of  permanently  enlarging  their  trading  capital  by 
annual  accumulations  of  portions  of  their  profits,  but  of  annually  dividing  all  their 
profits  beyond  limited  sums  retained  as  a  sinking  or  guarantee  fund  to  meet  contin- 
gencies. Even  in  such  cases  the  granters  of  sucn  transfers  retain  no  right  to  claim 
an  aooounting  for  shares  of  profits  retained  for  such  purposes,  beyond  what  may  have 
been  expressly  appointed  and  declared,  in  terms  of  tne  contracts  of  copartnery,  to  be 
paid  as  dividends  to  the  shareholders.  Such  undivided  accumulations  of  profits  are 
deah  with  as  being  in  the  predicament  of  accessions  to  the  capital  This  is  brought 
out  clearly  by  cases  where  snares  of  such  a  comjpany  are  held  by  one  party  as  liferenter, 
and  by  another  as  fiar,  and  are  so  registered  in  the  books  of  the  company.  In  such 
caaes  the  additions  which  are  yearly  made  to  the  funds  by  undivided  profits  are  dealt 
with  as  being  accretions  to  the  capital,  and  belong  to  the  fiars ;  and  the  liferenters 
have  right  only  to  so  much  of  the  profits  as  are  expressly  declared  and  set  apart  as 


274  HUNTER  V.  CARRON  CO.  [1865]        IV.  MA0PHBR80K,  28t 

dividends.  So  much  is  this  the  case,  that  even  when  the  undivided  profits  whieh  may 
have  been  so  accumulated  for  some  years,  are  eventually  distributed  among  the  share-' 
holders  as  a  bonus  while  the  liferent  is  subsisting,  the  right  to  such  bonus  belongs  to 
the  fiar  as  an  accretion  to  the  stock,  or  as  what  Lord  Eldon  called  floating  capital  The 
liferenter  has  no  right  to  the  capital  of  such  bonus,  although  it  arises  from  an  accumu- 
lation of  profits.  But  as  the  withdrawal  of  such  floating^capital  from  the  business 
would  of  course  diminish  the  amount  of  the  future  dividends  to  the  .liferenter,  he  is 
compensated  for  that  loss  by  getting  interest  upon  that  bonus  during  his  lifetime ; 
but  he  does  not  otherwise  participate  therein.  This  was  settled  by  the  House  of  Lords 
in  the  case  of  Irvine  v.  Kollo,  27th  July  1803,  4  Paton  App.  621.  The  same  principle 
is  still  more  prominently  brought  out  by  the  case  where  even  the  ordinarv  pronts 
are  actually  declared  and  appointed  to  be  paid  as  dividends  to  the  shareholders  at  a 
certain  day,  and  the  liferenter,  although  alive  at  the  date  of  such  declaration  of  the 
dividend,  dies  before  the  date  when  it  is  payable.  Even  in  such  a  case  the  dividend 
belongs,  not  to  the  liferenter,  but  to  the  fiar,  to  whose  capital  it  accresces.  This  was 
settled  in  the  case  of  Thomson  v,  Lyell,  18th  November  1836,  15  S.  p.  32.  These 
cases  exemplify  and  illustrate  the  principle  which  is  daily  and  universally  acted  upon 
in  the  business  of  the  countrv,  that  such  accumulations  of  undivided  profits  as  are 
employed  in  carrying  on  the  \)usiness  of  such  a  company,  are  held  to  be  accessories 
to  the  capitarstock,  and  as  such  pass  to  transferees  of  the  stock.  This  is  the  case  even 
where,  according  to  the  constitution  of  such  a  company,  the  immediate  purpose  for 
which  such  accumulations  are  made  is  not  to  extend  its  business,  but  only  to  provide 
a  fund  to  which  recourse  may  be  had  to  meet  contingencies,  for  such  appears  to  have 
been  the  constitution  of  the  companies  in  the  cases  just  mentioned.  But  Carron 
Company,  as  has  been  shewn,  was  constituted  expresslv  on  the  principle  that  its  busi- 
ness should  be  extended  by  employing  as  capital  for  that  purpose  a  considerable  pro- 
portion of  its  annual  profits, — a  principle  whose  operation,  like  that  of  compound 
interest,  behoved,  in  the  course  of  time,  to  make  an  enormous  accumulation  of  such 
floating  capital,  and  a  corresponding  addition  to  the  business  of  the  company,  and 
the  value  of  the  shares.  And  Mrs.  Lothian  and  her  trustees,  although  they  may  have 
been  kept  in  ignorance  of  the  full  amount  of  the  profits  which  were  being  so  accumu- 
lated during  the  twenty-three  years  in  question,  were  boimd  to  know  and  plainly 
did  know,  ^hat  those  accumulations,  whatever  their  amount  might  be,  were  W  the 
conditions  of  the  copartnery  destined  to  the  definite  purpose  of  extending  the  business 
of  the  company,  and  not  to  be  divided  among  the  partners ;  and  that  the  benefit  to 
be  derived  from  that  arrangement  would  consist,  not  of  an  immediate  increase  of  yearly 
dividend,  but  of  a  gradual  enhancement  of  the  value  and  price  of  the  shares. 

[231]  And  we  see,  accordingly,  that  Mrs.  Lothian  herself  had  this  in  view  in  her 
directions  to  the  trustees  as  to  the  footing  on  which  her  shares  were  to  be  transferred 
to  Mr.  Lothian.  Although  these  ten  shares  were  of  the  nominal  value  of  only  £2500, 
yet  she  directed  that  the  price  for  which  they  were  to  be  so  transferred  should  be  £6000  ; 
and  as  what  had  thus  more  than  doublea  their  value  was  the  accretion  of  the  un- 
divided profits  to  the  stock  as  floating  capital,  it  is  clear  enough  that  she  understood 
that  the  transference  she  directed  her  trustees  to  make  to  Mr.  Lothian  would  include 
a  rateable  share  of  the  company's  funds  as  enlarged  by  these  undivided  profits.  And 
this  is  made  still  more  clear  by  her  having  directed,  that  in  the  event  of  the  shares 
realising  a  still  larger  price,  such  addition,  whatever  might  be  its  amount,  should  belong 
as  a  gift  to  Mr.  Ix)thian. 

And  we  have  accordingly  seen  that  Mr.  Lothian's  trustees,  by  the  transference 
which  they,  on  behalf  of  Mr.  Lothian,  granted  of  these  shares  in  1847,  expressly  declared 
that  the  subjects  so  conveyed  by  them  comprehended  "  the  share  or  proportion  corre- 
sponding to  the  said  ten  shares  hereby  transferred  of  the  whole  heritable  and  moveable 
subjects  belonging  to  the  said  company,"  which  included  the  undivided  profits  em- 
ployed by  the  company  in  its  business. 

This  being  the  case,  I  am  of  opinion  that  if  the  efl^ect  of  the  concealment  of  the 
amount  of  the  profits  which  the  company  had  been  accumulating  for  the  preceding 
twenty-three  years  had  been  to  induce  Mr.  Lothian  to  accept  of  a  less  sum  than  he  might 
otherwise  have  got  in  return  for  the  transference  of  the  shares  to  the  company,  he, 
and  he  only,  was  the  party  who  was  thereby  injured,  and  who  was  entitled  to  claim 
whatever  redress  might  be  legally  competent. 

And  I  think  that  even  were  matters  still  in  the  state  in  which  they  were  when 
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the  transactioii  between  Mrs.  Ijothiab's  trustees,  Mr.  Lothian,  and  the  company, 
was  completed,  the  pursuer  would  have  been  divested  of  all  right  and  interest  to  insist 
in  such  an  action  as  the  present. 

But  matters  have  not  remained  in  that  state.  Mr.  Lothian's  executrix,  Mrs.  Macfie 
or  Lothian,  did  thereafter  make  a  claim  similar  to  the  present  one  against  the  company, 
OQ  the  ground  that,  in  consequence  of  the  full  amount  of  undivided  profits  having  been 
ooDcealed  from  Mrs.  Lothian  and  her  trustees,  Mr.  Lothian,  as  having  acquired  their 
right,  had  been  induced  to  sell  them  to  the  company  at  an  undervalue.  She  instituted 
an  action  against  the  company,  claiming  the  reckess  which  she  was  advised  to  be  proper 
for  the  wrong  which  her  constituent,  Mr.  Lothian,  had  sustained.  And  she  obtained 
full  redress  to  her  own  satisfaction.  In  addition  to  the  £6800,  which  Mr.  Lothian  him- 
self had  received  from  the  company,  she  received  an  additional  sum  of  £1 1,000,  making 
in  all  £17,800,  as  the  consideration  of  the  transfer  of  the  stock  of  this  company,  of 
the  nominal  value  of  £2500,  being  more  than  seven  times  the  value  of  the  input  stock. 
And  on  receiving  that  large  sum,  she  granted  an  absolute  discharge  to  the  company, 
not  only  of  the  action  which  she  had  raised,  but  ako  of  all  right  of  action  of  every  kind 
which  might  be  competent  to  her.  By  her  discharge,  she,  in  the  most  comprehensive 
terms,  did  "  exoner,  acquit,  and  simpliciter  discharge  the  said  Carron  Company  of 
all  claims,  demands,  and  rights  of  action  whatever,  competent  to  me,  whether  as  executrix 
foresaid,  or  in  any  other  manner  of  way,  against  the  said  company,  in  respect  of  the 
ten  shares  of  Carron  Stock  before  mentioned,  or  of  the  transfer  thereof,  or  the  dividends, 
interests,  or  bonuses  thereon,  or  any  of  them,  or  for  or  in  respect  of  the  expenses  of 
the  said  action  raised  by  me  in  the  Court  of  Session,  or  in  respect  of  any  matter  or  thing 
in  an3rwi8e  relating  to  the  premises.  In  addition  to  that  comprehensive  discharge, 
she  further  thereby  ratified  and  confirmed  the  sale  and  transference  of  the  ten  shares 
to  the  company ;  and  she  renounced  all  objections  and  pleas  which  might  be  competent 
to  her  against  the  same. 

I  therefore  think  that,  even  assuming  the  company  to  have  incurred  such  a  debt 
as  is  sued  for  in  this  action,  not  only  would  the  pursuer  not  be  the  creditor  in  such 
debt,  nor  entitled  to  claim  payment  of  it  and  to  oischarge  it,  but  that  such  claim  has 
been  entirely  extinguished  by  having  been  paid  to  the  full  satisfaction  of  the  party 
to  whom  alone  it  belonged,  and  by  whom  it  has  been  absolutely  discharged.  Hence, 
in  my  opinion,  the  interlocutor  reclaimed  against  ought  to  be  recalled,  in  so  far  as  it 
is  complained  of  by  the  company,  and  decree  of  absolvitor  pronounced  in  favour  of  the 
company.  Quoad  vltra,  the  action  may  proceed  against  the  other  defenders  who  have 
aoquiesced  in  the  Lord  Ordinary's  interlocutor. 

[232]  Lord  Deas. — The  pursuers  here  are  met  with  the  preliminary  plea  that  they 
have  no  right  or  title  to  insist  in  the  present  aetion.  The  Lord  Ordinary  was  of  opinion 
that  there  were  no  sufficient  grounds,  in  hoc  statu  at  least,  for  sustaining  that  plea, 
and  that  the  action  ought  to  be  allowed  to  proceed.  His  Lordship  explains  the  grounds 
of  that  opinion  in  a  very  full  and  distinct  note,  in  which  I  may  just  say  that  I  entirely 
concur.  I  likewise  entirely  concur  in  the  views  which  have  been  stated  by  your  Lord- 
ship in  the  chair.  Whatever  difficulty  there  may  be  on  the  merits  of  this  case,  I  am 
humUy  of  opinion  that,  assuming— as  it  is  admitted  we  must  in  hoc  statu  assume — 
the  truth  of  the  allegations  made  by  the  pursuers,  and  that  they  shall  succeed  in  prov- 
ing these  allegations,  it  seems  to  me  impossible  to  say  that  they  have  no  ground  of 
action. 

The  action  is  brought  by  the  pursuers  as  in  right  of  the  late  Mrs.  Caldwell  or  Lothian, 
and  the  object  of  it  is  to  obtain  payment  of  the  difference  between  the  amount  of 
dividend  paid  to  her,  as  lif erentrix  of  certain  shares  of  the  capital  stock  of  the  company, 
between  Ist  January  1824  and  Slst  December  1846,  and  the  amount  which  it  is  saia, 
and  offered  to  be  proved,  ought  to  have  been,  and  would  have  been  paid  to  her  during 
that  period,  had  it  not  been  for  a  fraudulent  scheme  on  the  part  of  the  company,  which 
was  largely  acted  on  by  using  the  company's  right  of  pre-emption,  to  buy  up,  at  an 
undervalue,  all  shares  of  stock  which  came  into  the  market,  in  pursuance  of  which 
scheme  it  is  said  the  company  fraudulently  misrepresented  and  concealed  the  amount 
of  profits  made,  and  understated  what  fdl  to  have  been  dividends  during  all  these  years, 
whereby  the  late  Mrs.  Caldwell  or  Lothian  was  largely  defrauded  of  the  income  which 
she  would  otherwise  have  received.  That  is  really  the  substance  of  the  action,  and  there 
are  conclusions  of  declarator,  and  conclusions  for  reduction  of  various  writings,  in  so 
far  as  they  can  be  held  to  stand  in  the  way  of  the  petitory  conclusions.    The  pursuers 
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undertake  to  prove,  that  if  it  had  not  been  for  this  fraud,  the  dividends  which  would 
have  been  allocated  to  Mrs.  Caldwell  or  Lothian  must  and  would  have  been  larger 
than  those  she  actually  received.  There  may  be  less  or  more  difficulty,  for  anything 
we  know,  in  making  that  out.  But  the  question  is,  are  the  pursuers  not  to  be  allowed 
to  prove  it  if  they  can  1  Have  they  not  a  title  and  interest  to  insist  in  this  action  so 
as  to  join  issue  with  the  defenders  on  the  merits  of  their  claim  1  I  do  not  call  in  ques- 
tion— and  I  do  not  understand  your  Lordship  in  the  chair  to  call  in  question — the  general 
law  recognised  in  some  of  the  decisions  referred  to  by  Lord  Gurriehill,  that  where  every- 
thing is  fairly  and  honestly  done,  and  profits  are  allowed  to  be  accumulated  with  the 
stock,  these  accumulations  go  to  the  benefit  of  the  purchaser  of  the  stock,  and  no  right 
to  them  remains  with  the  seller  or  the  party  who  had  right  to  the  dividends  for  the 
time.  I  am  not  aware  that  any  of  the  cases  go  further  than  that,  or  that  any  of  them 
deal  with  a  case  of  fraud,  such  as  is  alleged  here.  Suppose  a  partv  to  be  entitled  to 
the  liferent  of  certain  shares  of  the  stock  of  a  company,  and  to  oe  dependent — say  for 
half  a  century— upon  the  annual  dividends  for  his  or  her  support,  and,  by  a  fraud  of 
this  kind,  a  large  portion  of  what  ought  to  have  been,  and  otherwise  would  have  been 
allocated  to  the  party  as  dividends,  has  been  all  along  withheld, — I  am  not  aware  that 
any  case  goes  the  length  of  holding  that  the  benefit  of  that  fraud  accrues  wholly  to 
the  last  purchaser  of  the  stock,  and  that  no  claim  arises  to  the  lif  erenter,  who  has  been 
all  that  time  defrauded.  It  would  be  very  difficult  to  find  a  principle  for  that.  We 
know  a  good  deal  about  the  transactions  of  this  company  from  other  cases  which  have 
been  before  us,  as  well  as  from  this  case ;  and  we  understand  all  the  more  readily  the 
nature  of  the  extensive  fraud  that  is  here  alleged.  It  is  said  to  have  been  a  fraud 
concocted  and  carried  on  by  certain  office-bearers  of  the  company  who  had  the  manage- 
ment of  its  affairs,  and  who  are  said  to  have  committed  the  fraud  with  a  view  to  their 
own  personal  benefit,  although,  from  the  nature  of  the  fraud,  this  could  not  be  done 
without,  at  the  same  time,  largely  increasing  the  undivided  funds  of  the  company. 
All  the  parties  who  are  said  to  have  been  the  individual  committers  of  the  fraud  are 
called  as  defenders  in  this  action.  The  proposal  is  to  throw  the  action  out  of  Court, 
as  respects  the  whole  defenders. 

Lord  Currieqill. — This  reclaiming  note  is  for  the  company. 

Sdidtor-General. — There  is  nobody  here  but  Carron  Company. 

Lord  Deas. — One  of  the  alternatives  prayed  for  in  the  reclaiming  note  is  to  dismiss 
the  action.  It  is  understood  that  the  action  goes  on  against  these  indivi-[233}<lual8, 
supjposing  the  defender's  first  plea  in  law  to  be  sustained  ^  I  presume  not.  These 
individuals  do  not  seem  ever  to  have  entered  appearance  in  the  action.  The  only 
operative  conclusions  of  the  summons  are  directed  against  the  company,  and  not  against 
them.  But  my  observation  remains  for  the  purpose  for  which  I  made  it,  namely, 
that  assuming  it  to  have  been  necessary  or  proper  to  call  the  individuals  by  whom  the 
fraud  is  said  to  have  been  committed,  or  their  representatives,  this  has  been  done. 
The  fraud  is  said  to  have  been  committed  by  the  Staintons  and  the  Dawsons,  who  were 
the  office-bearers  of  the  company,  and  who  were  at  the  same  time  shareholders  to  such 
an  extent  as  enabled  them  to  control  the  whole  affairs  of  the  company.  By  means  of 
false  books  and  false  balance-sheets,  it  is  said  that  they  represented  the  profits  and  wealth 
of  the  company  to  be  immensely  less  than  they  actually  were,  one  effect  of  which  was, 
to  keep  down  the  market  price  of  the  company's  stock  far  below  its  actual  value,  and 
so  to  enable  them,  by  the  exercise  of  the  company's  right  of  pre-emption,  to  purchase 
for  the  company  all  the  shares  which  were  offered  for  sale  at  this  depreciated  price. 
Of  course  the  benefit  of  the  purchases  thus  made  for  the  company  accrued  to  these 
individuals  to  the  extent  to  which  they  were  shareholders,  and  this  no  doubt  was  their 

Erimary  object.  But  qiwad  ultra  the  benefit  accrued  to  the  company,  and  hence  the 
ability  of  the  company  to  the  extent  to  which  it  took  benefit  by  the  fraud.  The  way 
in  which  this  must  have  affected  the  dividends  is  easily  understood ;  and,  in  fact,  it 
was  mainly  by  falsely  representing  that  there  were  no  more  funds  available  for  dividends 
than  those  actually  appropriated  for  that  purpose,  that  this  branch  of  the  gigantic 
frauds  alleged  to  have  been  perpetrated  was  effected  and  carried  out.  The  averments 
on  this  subject  are  not  mere  vague  and  general  averments.  The  details  are  fully 
stated  in  the  record,  and  I  need  not  advert  to  them. 

Another  branch  of  the  frauds  said  to  have  been  perpetrated  by  these  individuals 
consisted  in  the  appropriation  to  their  own  purposes  of  immense  sums  belonging  to 
the  company,  the  existence  of  which  was  unknown  to  the  other  shareholders  during 
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the  whole  period  now  in  dispute — between  Ist  January  1824  and  3lBt  December 
1846.  The  averments  on  the  subject  are  equally  specific  with  the  averments  on  the 
other  branch  of  the  case,  already  noticed.  Legal  proceedings  were  adopted  with 
reference  to  some  of  these  claims  both  in  Scotland  and  in  England;  and  it  is 
admitted  that  large  sums  have  been  paid  to  the  company  by  the  parties  charged  with 
the  frauds,  or  their  representatives,  by  way  of  compromise  of  the  company's  claims.  For 
instance :  It  is  admitted  (cond.  and  ans.  art.  77)  that  in  or  about  1858  the  company 
received  in  this  way  from  Henry  Stainton's  executors  £220,000  or  thereby,  and  (ib. 
art.  78)  in  1860  from  Henry  Dawson,  £17,000.  One  question  in  the  present  case 
will  be,  whether  the  benefit  of  these  sums  is,  to  no  extent  whatever,  to  go  to  the  party 
whose  dividends  were  allocated  on  the  footing  that  no  such  sums  belonged  to  the 
company  1  That  of  itself  rather  appears  to  me  to  be  a  question  which  the  pursuers 
are  entitled  to  try,  and  which,  of  course,  they  could  not  do  if  they  are  now  to  be  turned 
oat  of  Court. 

But  to  return  to  the  matter  of  profits :  If  it  shall  be  made  out,  on  the  merits  of 
this  action,  that  there  were  large  profits  made  during  the  period  in  dispute  which 
were  fraudulently  concealed,  it  cannot,  I  think,  be  disputed  that  the  company,  had 
they  not  themselves  purchased  the  stock,  must  have  accounted  for  these  profits 
either  to  the  proprietor  of  the  stock  for  the  time  being,  or  to  the  lif erentrix,  or  to  both 
in  proportion  to  their  rights  and  interests.  Accordingly,  the  contention  of  the  com« 
pany  is,  that  the  concealed  profits  go  entirely  to  them  as  purchasers  of  the  stock,  and 
that  no  part  thereof  belongs  to  the  liferentrix,  or  those  m  her  right.  The  company 
say  that  the  right  to  the  whole  of  these  profits  was  transferred  to  Mr.  Lothian  along 
with  the  stock,  and  now  belongs  to  them  as  in  place  of  Mr.  Lothian.  It  appears  to 
me  that  this  resolves  into  the  question,  whether  it  can  be  held,  without  inquiry,  that 
no  part  of  the  concealed  profits,  had  they  been  known  to  exist,  would  have  gone  to 
enlarge  the  dividends  durmg  the  period  in  dispute, — from  1st  January  1824  to  31st 
December  1846 ;  for  I  think  it  perfectly  clear  that  no  portion  of  the  dividends  accru- 
ing, or  which  ought  to  have  accrued,  on  the  shares 'in  question  during  that  period 
was  made  over  by  Mrs.  Caldwell  or  Lothian's  trustees  to  Mr.  Lothian,  in  the  first 
instance,  or  transferred  by  Mr.  Lothian  to  Carron  Company,  the  defenders,  in  the  next. 
To  see  this  it  is  onlv  necessary  to  look  at  the  deeds.  By  the  antenuptial  contract 
between  Mrs.  Caldwell  or  Lothian  and  Mr.  Lothian  the  liferent  of  her  separate  estate, 
induding  her  ten  shares  of  the  [234]  Carron  Company's  stock,  was  reserved  to  her, 
exclusive  of  the  jus  mariti^  and  also,  in  the  event,  which  happened,  of  there  bein^ 
no  children,  the  disposal  of  the  fee.  On  her  death  in  January  1847  she  bequeathed 
the  capital  of  these  shares,  or  the  price  in  place  of  the  capital  if  the  Carron  Company 
should  exercise  their  right  of  pre-emption.  But  she  bequeathed  to  her  husband  no 
part  of  the  dividends  which  she  nad  received,  or  ought  to  have  received  in  her  lifetime. 
The  company  did  exercise  its  right  of  pre-emption,  and  a  tripartite  contract  was  con- 
sequently entered  into  in  September  1847,  between  Mr.  Lothian,  his  deceased  iiife's 
trustees,'  and  the  Carron  Company,  by  which  the  capital  of  the  shares  was  sold  and 
conveyed  to  the  Carron  Company.  In  that  contract  it  is  narrated  that  the  company 
had  made  payment  of  £6800  "  as  the  agreed  on  price  and  value  of  the  ten  shares  of 
the  stock  standing  in  the  books  of  the  company  in  the  name  of  the  deceased  Mrs.  Cald- 
well or  Lothian,"  at  the  rate  of  £680  per  share.  Upon  this  narrative  the  contract 
conveys  these  ten  shares  to  the  company  *"  with  the  whole  profits  and  dividends  which 
have  arisen  and  shall  arise  and  become  payable  upon  the  said  ten  shares  from  and 
sbce  the  31st  day  of  December  last,"  and  in  all  time  coming.  It  is  thus  quite  clear 
that  what  the  company  purchased,  and  what  was  conveyed  to  them  by  that  tripartite 
agreement,  was  only  the  stock,  with  the  dividends  and  profits  from  and  after  31st 
December  1846.  lliereafter,  in  1861,  the  representatives  of  Mr.  John  Lothian  raised 
an  action  of  reduction  and  damages  against  the  Carron  Company,  upon  the  footing 
that  the  company  had  obtained  the  purchase  and  transference  of  the  stock  at  an 
undervalue  by  fraudulent  concealment  of  its  actual  value ;  and  it  is  plain  enough  that 
the  price  of  £6800  might  be  a  totally  inadequate  and  unfair  price  for  these  ten  shares 
of  the  capital  stock,  although  the  pursuer  was  to  get  no  right  to  any  dividends  or 
profits  accruing  prior  to  31st  December  1846 ;  for  it  is  now  said,  and  the  fact  is  all  but 
transparent,  that,  at  the  time  of  the  purchase  in  September  1847,  the  companv  knew 
that  the  stock  was  yielding,  and  had  every  prospect  of  continuing  to  yield,  some 
enormously  larger  percentage  of  annual  profit  beyond  what  was  revealed  on  the  face  of 
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th^  books,  balance-sheets,  and  documents,  all  of  which  were  fraudulently  concocted  for 
the  purpose  of  misrepresenting  and  concealing  the  amount  of  that  profit,  so  as  to 
enable  tne  company  to  buy  up  the  shares  at  an  undervalue.  If  it  had  been  known 
that  the  stock  was  yielding  annually  an  immensely  larger  percentage  of  profit  than  the 
books  disclosed,  the  market  price  of  the  stock  would,  of  course,  have  been  proportionally 
greater ;  and  it  is  quite  plain,  therefore,  that  the  seller  of  the  stock  might  be  very 
largely  defrauded  by  the  inadequacy  of  the  price  received  in  September  1847,  althougn 
he  had  no  right  whatever  to  any  of  the  profits  accruing  prior  to  31st  December  1846. 
The  party  who  brought  the  action  of  reduction  and  damages  in  1861,  did  not  assert  a 
right  to  any  dividends  or  profits  prior  to  Slst  December  1846,  and  did  not  claim 
damages  in  respect  of  any  such  right.  We  have  not  the  summons  itself,  but  we  have 
it  fully  narrated  in  the  deed  of  discharge  and  assignation  taken  by  the  company  on  the 
occasion  of  the  compromise  of  that  action  (Reads  from  the  conclusions  of  the  summons 
as  narrated  p.  208).  Now,  that  is  the  action  which  was  compromised.  It  is  an  action 
for  reduction  and  damages  on  account  of  an  inadequate  price  received  for  the  stock,  on 
the  footing  that  the  subject  sold  was  the  stock  only  with  the  dividends  and  profits 
from  and  after  Slst  December  1846  ;  and  for  the  damages  thus  concluded  for,  a  certain 
sum  was  agreed  to  be  accepted.    The  claim  to  dividend  was  discharged,  so  far  as  com- 

Erehended  in  the  conclusions  of  the  action,  but  no  further.  And  the  action  compre- 
ended  no  claim  to  dividend  prior  to  31st  December  1846,  nor  to  damages  in  lieu  of 
such  dividend.  All  this  appears  plainly  on  the  face  of  the  deed  of  discharge  and  assigna- 
tion itself,  and  I  do  not,  therefore,  see  how  that  deed  can  exclude  the  title  of  the 
present  pursuers  as  representing  the  liferentrix  Mrs.  Lothian  or  Caldwell,  to  shew,  if 
they  can,  that  she  had  a  right  to  dividends  prior  to  31st  December  1846,  which  were 
fraudulently  withheld  from  her. 

Neither  can  I  see  how  it  can  avail  the  company  to  plead,  as  they  do  alternatively,  that 
if  the  ri^ht  to  these  past  and  underpaid  dividends  was  not  transferred  to  the  company, 
that  right  remains  still  with  the  representatives  of  Mr.  Lothian.  These  representa- 
tives are  called  as  parties  to  thiS  action  for  their  interest,  and  they  make  no  claim  to 
the  profits  or  dividends  now  in  dispute.  They  never  did  make  any  such  claim,  and 
it  appears  to  me  to  be  jus  tertii  to  the  company  to  plead  any  right  in  the  persons  of 
these  representatives  which  has  not  been  transferred  to  the  company,  and  which 
these  representatives  do  not  plead  for  themselves. 

[235]  As  to  the  allusion  made  by  one  of  your  Lordships  to  the  company's  contracts 
of  copartnery,  it  appears  to  me,  that  if  there  be  anything  in  these  to  affect  the  case, 
that  will  be  matter  for  consideration  on  the  merits,  and  not  at  this  preliminary  stage. 
It  would  be,  to  say  the  least  of  it,  extremely  hazardous  to  the  ends  of  justice  to  send 
the  action  out  of  Court  just  now  upon  any  ground  of  that  kind,  and  so  far  as  I  observed, 
it  was  not  maintained  at  the  bar  that  we  could  do  so.  But  I  have  looked  into  the 
contracts,  and  I  see  nothing  in  them  which  can  be  held  at  all  conclusive  either  way. 
Whatever  the  original  contract  may  have  done,  the  contract  in  force,  during  the 
period  now  in  dispute,  does  not  appear  to  have  limited  the  dividends  to  any  particular 
percentage  or  sum.  The  dividends  would  naturally  bear  some  proportion  to  the 
profits  made,  and  that  just  leaves  the  question  behind,  whether,  but  for  the  fraudulent 
concealment,  a  larger  sum  of  nrofits  would  have  fallen  to  be  appropriated  as  dividends 
between  1st  January  1824  ana  3l8t  December  1846  than  was  actually  so  appropriated. 
That  may  be  a  perplexing  enough  question,  but  the  pursuers  undertake  to  establish 
the  affirmative  of  it,  and  if  they  can  do  so  to  any  extent  whatever,  they  will,  to  that 
extent,  be  entitled  to  succeed  in  their  action.  It  may  be  now  impossible  to  shew  what 
proportion  of  the  concealed  profits,  if  there  were  such,  would  have  been  appropriated 
as  dividends  had  these  profits  been  duly  disclosed,  but  if  it  shall  appear  that  some  ad- 
ditional dividend  would,  in  that  case,  have  undoubtedly  been  paid,  it  does  not  follow 
that,  as  between  the  wrongdoer  and  the  wronged,  nothing  is  to  be  recovered  because 
the  precise  sum  due  cannot  now  be  ascertained.  All  that,  however,  is  for  future  con- 
sideration. It  is  enough  for  the  present  purpose,  that  based  as  the  action  is  upon 
distinct  and  specific  allegations  of  fraud,  the  pursuers  ought  not  to  be  turned  out  of 
Court  and  refused  all  inquiry,  which  is  really  what  is  contended  for  by  the  defenders. 

Lord  Ardmillan. — This  action  has  been  brought  by  the  trustee  of  Mrs.  Caldwell 
or  Lothian  to  compel  the  Carron  Company  to  account  for  profits  from  1824  to  1846, 
on  ten  shares  of  the  stock  of  the  company,  during  which  time  Mrs.  Caldwell  or  Lothian 
was  a  shareholder  to  that  extent.    The  pursuer  alleges  a  very  serious  and  long-continued 
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fraud  on  the  part  of  tiie- defenders,  for  the  purpose,  and  with  the  effect,  of  heerong 
down  the  rate  of  dividends  during  the  years  from  1824  to  1846,  and  withholding 
theoi  from  Mrs.  Galdwdl  or  Lothian.  She  was  a  partner  on  a  separate  and  limited 
title,  known  to  the  defenders,  a  liferent  interest,  terminating  in  January  1847 ;  and 
her  case  is,  that  she  has  never  received  her  due  share  of  the  profits  during  these  said 
jesrs,  but  that  the  same  were,  as  is  alleged,  fraudulently  concealed  and  withheld. 

The  defenders  seek  to  stop  the  action  at  once,  and  without  inquiry.  They  plead  that, 
assuming  all  the  fraud  alleged,  the  pursuer  has  no  title  to  sue. 

They  say  that  Mrs.  Caldwell  or  Lothian's  right  was  assigned  to  her  husband,  Mr. 
Lothian,  and  was,  by  his  executrix,  thereafter  transferred  in  May  1862  to  themselves. 
They  argue  that  undivided  profits  attach  to  the  shares,  and  augment  their  value,  and 
that  the  company,  having  ac€[uired  the  shares  so  increased  in  value,  cannot  be  com- 
pelled to  account  for  the  undivided  profits  of  past  years. 

We  must  at  present  assume  the  pursuer's  averments  of  fraud,  for  the'  defenders 
seek  to  exclude  all  investigation,  and  to  escape  from  all  accounting  with  the  pursuer. 

I  am  of  opinion  that  there  is  no  sufficient  ground  for  refusing  inquiry.  I  agree 
with  your  Lordship  and  Lord  Deas  that  the  investigation  of  the  facts  may  enable  us 
to  judse  more  satiirfactorily,  and  more  safely,  of  the  very  peculiar  pleas  maintained  by 
the  defenders. 

Even  if  the  question  were  between  this  pursuer  and  the  executrix  of  the  late  Mr. 
Lothian — even  if  it  related  only  to  the  construction  of  the  settlements  of  Mrs.  Caldwell 
or  Lothian,  and  to  the  extent  of  the  right  conveyed  by  her  to  Mr.  Lothian,  I  should 
think  it  very  perilous  to  hold,  without  any  inquiry  into  the  circumstances,  that  the 
right  to  the  profits  or  dividends  prior  to  1846,  and  the  right  to  demand  accounting 
for  the  fraudmeht  withholding  of  them,  passed  necessarily  to  Mr.  Lothian.  I  think 
that,  looking  to  the  state  of  &cts  allegeo,  it  is  very  doubtful  whether  that  was  the 
case. 

But  the  representatives  of  Mr.  Lothian,  pursuers  in  this  action,  are  maintaining 
no  such  claim ;  and  the  question  is  truly  raised  by  the  defenders,  and  the  force  of 
the  plea  must  be  estimated  as  coming  from  them.  The  fraud  of  the  company,  and 
[236]  ^he  concealment  of  the  existence  of  these  profits,  is  the  foundation  of  the  pursuer's 
case,  and  must  at  present  be  assumed. 

This  company,  fraudulently  concealing  profits  and  withholding  dividends  for 
many  years,  have  acquired  the  shares,  and  now  plead  that  the  profits  fraudulently  con- 
cealed and  withheld  have  been  added  to  capital,  and  have  augmented  the  value  of  the 
shares  which  they  themselves  acquired.  The  division  of  profits  is  one  of  the  natural 
uses  and  consequences  of  partnership.  Whether  profits  shall  be  divided  or  accumu- 
lated is  for  the  decision  of  the  company  at  the  time.  It  is  not  said  that  the  company 
did,  at  any  time,  by  resolution,  or  direction,  or  book-entry,  or  any  other  operation, 
carry  the  withheld  profits  and  dividends  to  the  account  of  capital  or  of  stock.  They 
oould  not  plead  that  they  did  that ;  for  we  must  assume  that  they  concealed  the  exist- 
ence of  these  profits,  and  did  so  fraudulentlv.  What  they  say  is,  that,  after  discovery 
of  the  fraud,  and  after  the  acquisition  of  tne  shares  by  themselves,  the  wrongdoers, 
th^  operation,  not  actually  done,  shall  be  presumed  or  constructively  held  as  done, 
to  the  effect  of  augmenting  the  value  of  the  shares  which  they  have  acquired.  ITiis 
were  to  give  effect  to  a  presumption  contrary  to  the  fact,  and  in  support  of  a  fraud. 
According  to  the  tripartite  deed  of  1847,  the  company  obtained  the  shares,  with  right 
to  dividends  only  after  Slst  December  1846.  The  action  of  reduction  at  the  instance 
of  the  executrix  of  Mr.  Lothian  in  1861  related  to  the  capital  of  the  shares,  and  to  the 
dividends  thereon,  after  Slst  December  1846.  The  company  compromised  that 
action  in  1862,  and  obtained  from  the  executrix  of  Mr.  Lothian  a  discharge  in  similar 
terms,  commensurate  with  the  conclusions  of  the  action,  and  applicable  to  the  capital 
of  the  shares,  and  the  dividends  after  31st  December  1846. 

H  this  discharge  covers  the  present  demand  for  profits  or  dividends  fraudulently 
withhdd  before  1846,  it  can  only  be  by  a  presumed  or  constructive  application  of  these 
eooeealed  profits  to  capital,  so  as  to  protect  the  fraud  and  promote  the  interests  of  the 
wrongdoers. 

To  me  it  appears  clear  that  such  a  plea,  ur^ed  under  such  circumstances,  by  a  partv 
accused  of  fraud,  and  to  the  effect  of  stopping  all  investigation,  ought  not  to  be  sustained. 
Sropoee  a  creditor  to  deny  that  he  had  received  a  large  payment  from  his  debtors, 
«na  in  his  books  fraudulently  concealed  it,  but  that  the  payment  is  traced  and  proved. 
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notwithstanding  the  denial  and  concealment ;  and  suppose  the  creditor,  after  this 
discovery  were  to  allege  that  the  payment  was  indefinite,  and  must  be  presumed  to  have 
been  applied  so  as  to  support  his  own  fraud :  Can  it  be  doubted  that  this  presumption 
so  pleaded  would  be  contrary  to  truth  and  equity,  and  could  not  be  sustained  to  the 
effect  of  closing  the  gates  oi  justice  against  a  party  undertaking  the  proof  of  fraud  ^ 
My  opinion  goes  no  further  than  this,  that,  before  we  can  dispose  of  this  case,  we  should 
have  the  facts  investigated.  Assuming  the  facts  to  be  as  the  pursuer  alleges,  and  bear- 
ing in  mind  the  nature  of  the  fraud  averred,  and  the  position  of  the  defenders  as  now 
the  holders  of  the  shares  said  to  be  augmented  in  value  by  that  fraud,  I  am  for  adhering 
to  the  interlocutor  of  the  Lord  Ordinary. 

The  Court  pronounced  the  following  interlocutor  : — *"  Adhere  to  the  interlocutor 
by  the  Lord  Ordinary  submitted  to  review,  and  refuse  the  desire  of  the  reclaiming 
note,"  &c. 

Duncan  &  Dewar,  W.S.— Gibson-Craig,  Dalziei.,  &  Brodies,  W.S.— Agents. 

• 

[Reversed,  1868,  6  M.  (H.  L.)  106.] 


No.  49.  IV.  Macpherson,  236.    15  Dec  1865.    2d  Div.— Lord  Jerviswoode,  R. 

Charles  CowAn  and  Others,  Pursuers.— Paf ton— ffioay. 
The  Right  Honourable  Lord  Kinnaird,  Defender.— Lord-Adt?.  MoTvcreiff— 

Fraser.  J 

River—Supply  of  Water— Superior  and  Inferior  Heritor— Stagnum.— Held  that  an 
inferior  heritor  was  entitled  to  prevent  any  portion  of  a  stream  being  permanently 
diverted  by  a  superior  heritor,  even  though  the  quantitv  of  water  carried  off  was 
not  greater  than  that  thrown  into  the  stream  by  the  artificial  draining  of  a  stagnuvi 
by  the  superior  heritor. 

Property — Acquiescence — River. — ^Averments  that  an  inferior  heritor  saw,  well  knew  of, 
acquiesced  in,  and  agreed  to  operations  made  by  an  upper  heritor  upon  a  stream  pass- 
ing through  the  lands  of  both  parties,  held  not  sufficient  to  support  a  [237]  pl^a  of 
acquiescence  stated  by  the  superior  heritor ;  the  Court  disregarding  the  averment  of 
agreement  as  not  sufficiently  specific,  and  holding  that  mere  knowledge  of  the  opera- 
tions and  silence  on  the  part  of  the  inferior  heritor,  the  only  facts  averred,  were  not 
relevant  to  infer  acquiescence. 

See  Cowan  v.  Kinnaird,  ante,  vol.  i.  p.  972. 

The  pursuers  in  1846  became  proprietors  of  the  lands  and  paper-mills  of  Bullion, 
through  which  the  Benvie  burn  flows.  One  of  the  feeders  of  the  l^nvie  is  the  Dron, 
which  rises  in  and  flows  through  the  defender's  lands,  and  joins  the  Benvie  burn  at 
a  point  above  the  pursuers'  lanw 

This  action  was  brought  to  have  certain  works  by  which  the  defender  abstracted 
water  from  the  Dron  burn  declared  illegal,  and  for  removal  of  these  works.  The  works 
complained  of  had  been  constructed  in  1842  and  1853,  but  the  pursuers  did  not  insist 
in  their  action  in  regard  to  the  latter. 

With  regard  to  the  operations  in  1842,  the  pursuers  averred  that  in  1842  the 
defender,  by  means  of  a  cut  at  a  point  above  the  pursuers'  lands,  conveyed  from  the 
Dron  burn  a  large  quantity  of  water,  and  carried  it  away  to  a  farm  called  Millhill, 
from  which  it  was  never  returned  to  the  Dron  or  Benvie  burn.  These  averments 
were  in  substance  admitted  by  the  defender.  The  pursuers  further  averred ; — ^"  The 
quantity  of  water  diverted  by  these  operations  is  very  considerable,  and  is  greater  than 
the  flow  of  water  which  passes  the  defender's  landls.  If  the  water  so  diverted  were 
restored,  the  volume  in  Benvie  burn  would  be  largely  increased.  The  pursuers  have 
suffered  great  injury  and  damage  from  the  abstraction  of  the  said  water,  in  conse- 
quence of  which  the  water  which  is  allowed  to  flow  to  the  pursuers'  mills  is  insufficient 
and  inadequate  as  a  motive-power  for  the  pursuers'  milk,  and  for  the  purpose  of  washing 
rags,  and  for  other  purposes  for  which  the  pursuers  require  the  use  of  the  said  water. "" 
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The  defender  alleged, — ^That  for  time  immemorial  the  lands  of  Bedmyre,  and  part 
of  the  lands  of  Dron  (belonging  to  the  defender)  have  been  marshy,  with  stagnant 
water  upon  them,  and  were  undrained,  without  any  stream  of  water  flowing  from 
them.  From  the  contour  and  levels  of  these  lands,  the  defender,  in  draining  the  same, 
could  have  carried,  and  can  carry  the  water  from  the  same,  either  in  a  westerly  or 
easterly  direction  (that  is,  either  to  the  Dron  burn  or  to  Millhill  farm).  That  the 
abstraction  of  water  complained  of  was  done  under  an  agreement  between  him  and 
two  (A  the  lower  heritors,  Lord  Gray  and  Mr.  Webster  of  Balruddery.  That  a  contract 
or  deed  of  aCTcement  was  entered  into  between  the  defender  and  Lord  Gray,  and  Mr. 
Webster  of  Balruddery,  dated  the  17th  February  1843,  and  subsequent  Sates.  By 
this  deed  the  defender  agreed  to  enlarge  and  deepen  the  mill-dam  at  Dron,  and  to  form 
a  new  dam  in  Sedmyre  wood,  where  there  was  then  a  stagnant  and  marshy  loch, 
and  to  redd  and  deepen  the  different  ditches  in  his  wood,  situated  between  Dron  and 
Bedmyre,  so  as  to  permit  the  water  to  flow  freely  therefrom  into  the  mill-dam  of  Dron ; 
and  on  the  other  hand,  and  in  consideration  of  the  said  obUeations  by  the  defender. 
Lord  Gray  and  Mr.  Webster  agreed  that  the  defender  should  be  entitled  to  divert  a 
portion  of  the  water  in  said  burn  by  a  cut  to  be  made  at  a  point  of  said  burn  imme- 
diately below  the  wheel  of  Dron  mill ;  and  all  the  parties  consented  and  agreed  that 
the  worb'ng  of  said  cut,  and  the  diverting  of  a  portion  of  said  water,  should  be  managed 
by  placing  in  the  course  of  the  stream  a  sharp-wedged  stone,  so  as  to  throw  a  portion 
of  the  whole  water  running  in  the  bum  at  that  point,  whether  original  or  acquired, 
into  the  new  cut,  but  always  so  as  such  portion  should  not  exceed  the  acquired  water 
to  be  obtained  by  the  operations  before  described,  to  which  acquired  water  the  defender 
had  a  right,  the  remainder  running  in  the  old  line  of  said  Durn ;  and  the  defender 
bound  himself  also  in  all  time  to  come  to  repair  the  erections,  and  keep  clean  the  drains, 
ditches,  and  dams,  so  as  to  secure,  as  far  as  practicable,  the  continuance  of  the  surplus 
or  additional  water  to  the  [238]  extent  to  be  originally  attained  by  the  operations 
contemplated  in  the  agreement.  Acting  on  the  faith  of  this  agreement,  the  defender 
eieeuted  the  operations,  and  the  flow  of  the  water  was  regulated,  and  continues  still 
to  be  carried,  in  terms  of  the  said  a^eement,  by  sending  into  the  Dron  burn  a  ouantity 
of  water  more  than  equal  to  that  diverted  from  the  burn  by  the  defender,  ana  which, 
but  for  such  diversion  being  allowed,  the  defender  would  not  have  sent  into  the  Dron 
bum,  but  would  have  carried  direct  to  his  farm  of  Millhill.  The  arrangement  was 
a  fair  and  equitable  adjustment  of  the  rights  of  parties,  and  was  carried  out  at  con- 
siderable cost  to  the  defender. 

The  defender  further  averred  that  the  pursuers  purchased  their  property  from 
the  previous  owner,  James  Miller,  in  1846,  after  the  defender's  works  complained 
o{  were  completed ;  and  he  averred  that  (Art.  7)  "  James  Miller  saw  and  well  knew 
d  the  operations  now  complained  of  being  executed,  and  acquiesced  in  and  agreed 
to  the  same  being  executed ;  and  the  pursuers,  his  successors,  came  into  his  rights 
after  the  whole  operations  were  completed,  with  his  knowledge  and  sanction.  The 
pursuers  have  acquiesced  in  the  operations  ever  since,  and  have  also  taken  benefit 
onder  the  agreement  by  using  the  water  brought  by  the  defender  into  the  burn,  in 
feu  of  that  portion  of  tne  water  which  he  diverted  from  it  under  the  agreement.  The 
puisuers  have  never  till  lately  attempted  to  quarrel  the  agreement,  or  the  arrangement 
onder  the  same,  but  they  have  now  instituted  the  present  proceedings  after  a  period 
of  azteen  years'  acquiescence  in  the  arrangement,  and  taking  benefit  as  aforesaid." 

The  defender  pleaded ; — 2.  The  pursuers  are  not  entitl^  to  inost  in  this  action, 
in  respect  that  they  now  obtain  the  same  supply  of  water  which  their  predecessors 
obtained  at  the  time  when  the  pursuers  acquired  right  to  their  subjects.  3.  The 
vater  diverted  by  the  defender  from  the  Dron  burn  having  been  so  done  under  the  agree- 
ment above  set  forth,  the  defender  is  entitled  to  absolvitor.  4.  The  pursuers  are  not 
entitled  to  object  to  the  diversion  of  the  water  under  said  agreement,  in  respect  that 
they,  or  James  Miller,  homologated  said  agreement,  or  at  least  acquiesced  in  the  diver- 
ion  of  the  water.  Further,  they  are  barred,  by  having  taken  the  benefit  of  said  agree- 
ment, by  using  the  water  introduced  by  the  defender  into  the  Dron  bum  in  place  of 
the  water  diverted  from  it.  5.  The  defender  having  introduced  into  the  Dron  burn 
a  greater,  or  at  least  an  equal,  quantity  of  water  to  that  diverted  from  it  by  him  under 
ue  foresaid  afi;reement,  the  pursuers  have  no  interest  to  insist  in  this  action ;  at  all 
events,  the  detender  is  entitled,  on  this  ground,  to  absolvitor. 

The  Lord  Ordinary  (Jerviswoode)  reported  the  following  issue  proposed  by  the 
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pursuers :— "  Whether  the  Dron  bum  flows  into  the  Benvie  bum,  and  whether  the 
Benyie  burn,  after  its  junction  with  the  Dron  bum,  flows  through  the  pursuers'  said 
lands ;  and  whether,  in  or  about  the  year  1842,  and  at  or  about  a  point  100  yards  or 
thereby  below  the  Dron  Distillery,  the  defender  ¥rrongf ully  diverted  the  water  of  the 
said  Dron  bum,  or  part  thereof,  to  the  injury  of  the  pursuers  1 " 

And  the  following  counter  issue  proposed  by  the  defender : — ^"  1.  Whether  the 
pursuers  or  their  authors  acauiesced  in  the  formation  of  the  said  cut,  drain,  or  lade, 
and  the  diverting  the  water  thereby  1  2.  Whether  the  defender,  in  or  about  the  said 
year  1842  or  thereby,  made  to  flow,  and  still  makes  to  flow,  into  the  Dron  bum, 
so  as  to  be  available  to  the  pursuers,  as  much  water  as  he  diverted  therefrom  by  the  said 
cut,  drain,  or  lade  1 " 

The  defender  objected  to  the  pursuers'  issue,  on  the  ground  that  it  was  essential 
to  the  relevancy  of  his  case  to  aver  that  the  quantity  of  water  which  came  down  to  his 
lands  was  diminished  by  the  defender's  operations  in  1842,  and  that  he  got  less  water 
after  1842  than  he  got  before.  The  defender  was  entitled  to  his  second  issue,  because 
he  had  averred  that  by  [239]  one  and  the  same  operation  he  had  thrown  as  much  water 
into  the  Dron  burn  as  he  had  taken  out  of  it,  and  that,  therefore,  he  had  not  injured 
the  pursuer  by  that  operation.  An  inferior  heritor  on  a  stream  was  not  entitled  to 
object  to  operations  by  a  superior  heritor,  unless  he  was  therebv  injured. 

Now,  the  water  which  the  defender  threw  into  the  Dron  bum  was  water  from  a 
stagnum,  which  the  defender  was  entitled  to  carry  away  in  any  direction  he  pleased. 
Further,  the  defender  was  entitled  to  his  first  issue  of  acquiescence.  He  had  averred 
that  the  operations  were  carried  on  with  the  knowledge  of  the  pursuers'  author,  and 
at  great  expense  to  the  defender.    That  was  enough  to  found  the  plea  of  acquiescence. 

The  rignt  of  a  lower  heritor  to  have  the  water  in  a  stream  flow  to  him  from  the 
lands  of  the  upper  heritor,  was  not  a  right  of  property,  but  only  a  right  of  use,  which 
might  be  lost  or  aflected  bv  the  acquiescence  averred.^ 

The  pursuer  argued,  that  when  once  the  superior  heritor  had  thrown  water  into 
the  channel  of  a  running  stream,  the  inferior  heritor  on  the  stream  acquired  right 
to  that  water,  and  the  superior  heritor  could  not  abstract  it.    Further,  it  was  not 
averred  by  the  defender  on  record  that  he  had  thrown  any  water  into  the  Dron  burn, 
but  only  that  he  had  cleaned  ditches,  &c.,  so  as  to  permit  the  water  to  flow  freely.     In 
any  view,  the  operations  founded  on  were  merely  of  the  nature  of  drainage  operations. 
There  was  no  authority  for  holding  that  if  a  man  drained  his  lands  into  a  river,  he 
therebv  acquired  right  to  abstract  at  a  lower  point  of  a  river  as  much  water  as  he  threw 
in.    The  supply  in  such  a  case  could  not  possiblv  be  an  equivalent  for  the  water  ab- 
stracted, because  the  latter  being  from  a  perennial  stream,  was  perennial  and  constant ; 
but  the  supply  being  from  a  stagnum,  was  necessarily  varying,  and  might  amount 
to  a  flood  in  winter,  and  to  nothing  in  summer.    Though  the  right  of  a  proprietor 
in  flowing  water  might  not  be  precisely  a  right  of  propertv,  it  approximated  to  a  right 
of  property,  and  could  not  be  more  easily  lost  or  acqmred  by  acquiescence.     Here 
notning  was  averred  but  mere  silence  by  the  lower  heritor.    It  was  not  alleged  that 
the  defender  had  incurred  any  expense  in  reliance  on  his  right  to  take  the  water,  except 
only  the  expense  which  was  necessary  for  the  purpose  of  abstracting  itt 

At  advising, — 

Lord  Justicb-Clerk.— This  case  comes  before  us  on  a  report  of  the  Lord  Ordi- 
nary, made  under  the  Act  of  1850,  in  respect  that  parties  have  failed  in  adjusting 
issues.  But  the  questions  discussed  go  a  great  deal  deeper  than  the  form  of  issueB, 
and  involve  the  relevancy  and  eflect  of  certain  special  pleas  stated  in  defence.  It  appears 
to  me  that  if  these  special  defences  are  bad  in  law,  or  are  unsupported  by  sufficient 
averment,  and  if,  in  consequence,  the  defenders  are  not  entitled  to  issues,  the  case 
may  come  to  a  very  simple  conclusion,  because  all  the  material  facts  averred  by  the 
pursuer  are  admitted.  The  parties  stand  to  one  another  in  the  relation  of  superior 
and  inferior  heritors  on  a  running  stream ;  and  the  interest  of  the  pursuers,  as  lo^wer 

*  Embrey  v,  Owen,  6  Exch.  353  ;  Dickenson  v.  the  Grand  Junction  Canal  Com- 
pany, Jan.  13,  1852,  7  Exch.  282 ;  Bell's  Prin.  946 ;  Buccleuch  v,  the  Magistrates 
of  Edinburgh,  Feb.  17,  1865,  ante,  vol.  iii.  p.  528. 

tBlantyre  r.  Dunn,  Jan.  28,  1848,  10  D.  p.  509;  Mackenzie  v.  Woddrop,  Jan. 
24,  1854,  16  D.  381 ;  Hood  v.  WilHamson,  Feb.  8,  1861,  23  D.  496 ;  Melville  t?. 
Douglas's  Trustees,  May  29,  1830,  8  S.  p.  841 ;  BelFs  Prin.  sect.  946. 
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heritors,  to  have  the  stream  transmitted  to  them  unimpaired  in  quantity,  admits 
of  no  doubt  whatever.  But,  in  order  to  understand  the  precise  complaint  of  the  pur- 
suers, it  is  necessary  to  attend  to  the  geographical  position  of  the  lands  in  question. 

The  Benvie  bum  runs  through  part  of  the  pursuers'  property  and  their  works  at 
Bullion,  and  discharges  itself  into  tne  Invergowrie  bum,  which  again  flows  into  the 
Taj.  One  of  the  most  important  feeders  of  the  Benvie  burn  is  the  Dron  bum,  [240]  &^^ 
the  Dron  burn  rises  in  the  defender's  lands,  and  flows  through  his  property  for  some 
distance.  It  appears  that  the  water  of  the  Dron  burn  had  been  diverted  at  some  un- 
ascertained period,  for  the  purpose  of  driving  the  Dron  mill,  and  a  mill-lade  was  formed, 
by  which  the  water  was  carried  to  the  Dron  mill,  and  afterwards  discharged  into  the 
Dron  bum,  while  it  was  still  within  the  defender's  lands.  This  was  a  perfectly  legiti- 
mate exercise  of  the  defender's  ancestor's  undoubted  right  to  use,  as  a  motive  power, 
the  water  of  a  running  stream,  flowing  through  his  lands,  by  diverting  and  again 
returning  it  to  its  channel,  so  as  to  transmit  it  unimpaired  to  the  lower  proprietors. 

The  summons  complains  of  two  separate  operations — one  in  1842  or  1843,  and 
another  in  1853 ;  but  the  latter  has  been  given  up,  and  the  defender  therefore  is 
entitled,  as  regards  that  part  of  the  conclusions,  to  absolvitor.  The  only  question 
relates  to  the  operations  performed  by  the  defender  in  1842  or  1843.  The  allega- 
tion of  the  pursuers  is  contained  in  the  7th  article,  where  it  is  averred  that  water  is 
carried  away  from  the  Dron  burn  to  one  of  the  defender's  farms,  and  that  the  water 
so  carried  away  is  not  restored  to  the  Dron  burn,  but  finds  its  way  into  the  Tay  at  a 
point  above  the  mouth  of  the  Invergowrie  bum. 

Now,  upon  that  state  of  the  facts — and  there  is  no  dispute  about  the  facts — the 
pursuers,  prima  facie^  are  entitled  to  judgment,  so  that  the  case  comes  to  depend  on 
the  relevancy  of  the  special  defences.  These  we  must  examine  separately.  That 
which  is  intended  to  form  the  subject  of  the  second  issue  may  conveniently  be  con- 
sidered first. 

It  appears  that  in  Lord  Einnaird's  high  grounds,  at  a  place  called  Bedmyre,  there 
has  been,  as  alleged  by  the  defender,  a  stagnant  marsh  from  time  immemorial,  and 
this  marsh  was  undramed  up  to  1842,  and  no  distinct  or  perennial  stream  of  water 
flowed  from  it.  Now,  there  is  no  doubt,  in  point  of  law,  that  this  being  a  stagnumy 
according  to  the  meaning  of  the  word  both  in  the  Roman  law  and  in  the  law  of  Scot- 
land, it  was  the  undoubted  right  of  the  defender  to  drain  that  stagnumy  and  to  carrv 
off  the  water  in  any  direction  he  chose,  and  he  might  have  carried  it  either  to  Mill- 
hill  or  into  the  Dron  burn.  He  says  that  he  chose  to  carry  it  into  the  Dron  burn. 
Then,  again,  the  law  is  clear  that,  although  he  carried  it  into  the  Dron  burn,  he  was 
entitled  at  any  time  within  forty  years  to  divert  it,  and  carry  it  oflF  in  an  opposite  direc- 
tion. But  he  goes  on  to  say,  that  having  carried  this  water  into  the  Dron  bum,  and 
thereby  increased  the  volume  of  that  stream  at  a  high  point,  he  is  entitled  to  take 
off  an  equal  quantity  of  the  water  from  the  Dron  burn  at  a  point  lower  down,  and 
to  carry  it  off  to  Millhill,  and  not  to  return  it ;  in  short,  that  having  made  a  compensa- 
tory supi^y  above,  he  is  entitled  to  carry  off  an  equal  quantity  below. 

I  think  that  is  a  proposition  bad  in  law,  and  for  very  obvious  reasons.  In  the 
first  idace,  water  derived  from  a  staqnum  is  very  precarious  as  a  supply — ^totally  differ- 
ent from  a  perenm'al  stream;  and  the  law  carefully  distinguishes  between  them, 
because  of  their  difference  in  value,  the  one  being  precarious,  the  other  a  constant 
perennial  stream,  liable  no  doubt  to  variation,  but  never  disappearing,  while  the  water 
from  a  stagnum  may  in  dry  weather  disappear  altogether.  Therefore  the  supply 
which  is  brought  into  the  Dron  burn  from  the  stagnum  never  can  be  a  sufficient  com- 
pensation for  what  is  drawn  off  below,  because  the  latter  is  a  constant  supply,  and  the 
former  is  not.  The  defender  no  doubt  alleges  that  since  he  commenced  these  operations 
he  has  brought  in  as  much  water  as  he  has  taken  off,  but  he  does  not  sav  that  he  is 
legally  liable,  or  can  be  compelled  by  the  pursuers  to  continue  to  do  so  ;  and  this  makes 
it  quite  clear,  that  while  an  arrangement  of  this  kind  may  be  fairly  enough  made  the 
subject  of  agreement,  it  cannot  be  legally  brought  about  without  such  an  agreement, 
because  aU  the  heritors  on  the  stream  have  a  right  to  prevent  its  being  done,  and  there- 
fore the  consent  of  all  is  necessary. 

It  is  rather  remarkable  that  the  defender  himself,  in  1842,  felt  the  necessity  of 
otaainingthe  consent  of  his  neighbours  on  the  banks  of  the  stream,  because  he  entered 
into  an  agreement  with  Lord  Gray  and  Mr.  Webster,  who  consented  to  his  operations 
on  condition  of  his  draining  the  stagnum.    But  Lord  Gray  and  Mr.  Webster  were  not 
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the  only  inferior  heritors  on  the  stream.  The  pursuers'  predecessor  was  also  one, 
and  he  had  as  much  interest  to  be  consulted  as  the  other  two ;  but  he  was  not  con- 
sulted, and  he  did  not  consent.  This  agreement  per  se,  there-[241]-fore,  has  no  bearing 
on  the  case ;  and,  accordingly,  apart  from  the  other  defence  of  acquiescence,  the  case 
of  the  defender  is  unfounded. 

But  then  the  defender  further  maintains  that  the  pursuers  are  barred  by  acqui- 
escence ;  and  it  is  necessary  to  attend  yery  particularly  to  what  is  stated  as  the  grounds 
of  acquiescence.  In  the  fifth  article  the  agreement  is  set  forth ;  and  it  is  stated  that 
the  defender  thereby  obliged  himself  to  enlarge  and  deepen  the  mill-dam  at  Dron, 
and  to  form  a  new  dam  in  Bedmyre  wood,  where  there  was  then  a  stagnant  and  marshy 
loch,  and  to  redd  and  deepen  the  different  ditches  in  his  wood  situated  between  Dron 
and  Bedmyre,  so  as  to  prmit  the  water  to  flow  freely  therefrom  into  the  mill-dam 
of  Dron ;  and,  on  the  other  hand,  Lord  Gray  and  Wel»ter  agreed  that  the  defender 
should  be  entitled  to  divert  a  portion  of  the  water  in  the  bum  at  a  point  below  Dron 
mill,  "  but  always  so  as  such  portion  shall  not  exceed  the  acquired  water  to  be  obtained 
by  the  operations  before  described."  The  sixth  article  sets  forth  that  the  operations 
mentioned  in  the  agreement  were  executed ;  and  in  the  seventh  article  the  defender 
makes  a  statement,  which  appears  to  contain  the  whole  grounds  of  the  plea  of  acqui- 
escence. Thereareseveralthings  mixed  up  together  in  this  statement  whichit  is  necessary 
to  separate  and  analyse.  In  the  first  place,  there  are  statements  regarding  Miller, 
the  predecessor  of  the  pursuers,  and  statements  regarding  the  pursuers  themselves. 
With  regard  to  both,  it  is  said  that  they  have  taken  advantage  of  the  arrangement, 
and  have  taken  benefit  by  the  arrangement.  What  is  meant  by  that  1  It  seems  to  me 
to  be  nothing  else  than  that  they  used  the  Dron  bum  as  it  came  down  to  them.  But 
what  else  could  they  do  1  They  could  not  use  the  Dron  bum  as  it  did  not  come  down 
to  them.  They  could  not  repudiate  particular  drops  of  water  as  belonging  to  the 
stagnunij  and  take  the  remainder.  It  is  not  said  that  they  got  an  increased  supply 
of  water,  of  which  they  took  advantage  by  increasing  their  works  in  consequence. 
That  would  be  a  very  intelligible  kind  of  statement.  But  nothing  of  the  kind  is 
alleged. 

But  then  it  is  said  that  Mr.  Miller  saw  and  well  knew  of  the  operations  now  com- 
plained of,  and  notwithstanding  remained  silent.    That  may  be  so.    Suppose  Mr. 
Miller  in  1843  did  not  think  fit  at  once  to  challenge  these  operations,  and  although 
knowing  them  to  be  illegal,  yet  perhaps  not  wishing  to  quarrel  with  his  neighbours, 
said  nothing  about  it,  does  it  follow  that  his  singular  successors  are  debarred  from 
challenging  the  illegal  operations  1    I  think  that  a  party  may  stand  by  and  see  an 
illegal  act  done  without  challenging  it  for  many  reasons,  but  still  with  no  intention 
of  consenting,  and  yet  acquiescence  is  nothing  but  impUed  consent.    Nothing  in 
what  is  alleged  implies  that  Mr.  Miller  consent^,  and  stul  less  that  he  consented  so 
as  to  bind  his  singular  successors  for  ever.    But,  then,  other  words  follow,  which, 
to  a  certain  extent,  are  ambiguous.    It  is  said  that  Mr.  Miller  "  acquiesced  in  and 
agreed  to  the  same  being  executed."    Now,  the  counsel  for  the  defender  was  asked 
whether  he  attached  any  special  significance  to  the  words  *"  and  agreed  to,"  and  he 
answered  in  the  negative,  that  he  did  not  intend  thereby  to  assert  that  there  had  been 
any  agreement  between  Miller  and  the  defender ;  and,  indeed,  this  could  not  be  taken 
as  an  averment  of  agreement,  because  for  that  it  is  necessarv  to  specify  the  parties 
to  the  agreement — ^the  subject,  the  time,  and  the  manner,  whether  it  was  verbal  or 
in  writing.    Therefore  I  put  aside  these  words  altogether ;  and  then  there  is  nothing 
more  than  that  Mr.  Miller  saw  and  acquiesced,  and  the  same  phrase  is  used  as  regards 
the  pursuers.    I  take  the  word  acquiescence  to  be  used  in  both  places  in  the  same  sense. 
Miller  saw  the  thing  done,  and  acquiesced.    The  pursuers  have  acquiesced  ever  since 
— ^that  is  to  say,  they  have  been  silent.    In  interference  with  rights  of  property,  is  it 
sufficient  to  bar  an  injured  party  that  for  a  number  of  years  he  has  been  silent  %     C5er- 
tainly  not.    The  law  of  acquiescence  has  never  gone  that  length.    Mere  silence  iwill 
never  bar  a  right  to  complain  of  an  illegal  encroachment  upon  propertv.    It  was  argued 
that  acquiescence  means  more  than  silence,  and  so  it  does ;  but  the  defender  says, 
that  in  alleging  acquiescence  he  must  be  understood  as  saying  that  there  are  facts 
and  circumstances  from  which  acquiescence  may  be  inferred.    If  so,  I  am  clear,  that 
such  facts  and  circumstances  must  be  set  out  on  the  record,  and  there  are  no  such 
facts  and  circumstances  set  out  here.    No  facts  or  circumstances  are  set  out  either 
against  Mr.  Miller  or  the  pursuers.    Therefore  I  think  that  both  the  defences  for  Lord 
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Einnaird  sought  to  be  embodied  in  the  issues  fall  to  be  repelled— the  one,  founded 
on  compensatory  supply,  fails  because  it  is  bad  in  law,  and  the  other  because  theie  is 
no  relevant  [242]  averment  to  support  it ;  and  that  being  so,  it  seems  to  me  necessarily 
to  follow  that  there  must  be  a  judgment  in  favour  of  the  pursuer. 

LoSD  Cowan. — ^The  only  conclusion  of  the  summons  insisted  in  by  the  pursuers 
18  that  which  relates  to  alleged  operations  executed  by  the  defender  in  1842.  That 
there  are  statements  in  the  condescendence  entitling  the  pursuers  to  have  an  issue 
adjusted  to  try  the  facts,  so  far  as  not  admitted  on  record,  upon  which  their  right 
to  the  remedy  sought  in  the  summons  depends,  is  verv  clear.  The  real  matters  in 
controversy  under  the  record,  arise  on  the  defences,  which  involve  two  propositions 
—firsts  that  the  pursuers  cannot  insist  in  this  action,  in  respect  that  as  lower  heritors 
they  now  obtain  a  supply  of  water  not  less  than  they  enjoyed  before  the  operations 
of  the  defender  of  whicn  they  complain ;  and,  second,  that  at  all  events  the  pursuers 
are  barred  by  acquiescence  from  now  objecting  to  the  operations  carried  through 
by  the  defender,  and  the  diversion  of  the  water  from  the  stream  thereby  effected. 
The  averments  in  the  record  are  maintained  by  the  defender  to  entitle  him  to  have 
issues  in  support  of  these  two  propositions. 

1.  The  first  ground  of  defence  involves  a  question  of  some  novelty  and  interest, 
affecting  rights  of  water  in  running  streams.  At  a  part  of  his  property  above  the 
mill-dam  of  Dron,  certain  operations  were  carried  through  by  the  defender  in  1842, 
whereby  his  lands  of  Redmyre,  and  part  of  the  lands  of  Dron,  originally  marshy  with 
stagnant  water,  were  drained  into  the  Dron  bum,  thereby  increasing  the  volume 
of  water  in  the  stream.  At  a  part  of  the  bum,  again,  immediately  below  the  Dron 
mill,  a  cut  was  about  the  same  time  made  by  the  defender,  by  which  a  portion  of  the 
water  was  diverted  from  the  bum  to  his  farms  of  Carmichaels  and  Millhifl.  The  water 
thus  diverted  is  not  returned  into  the  Dron  bum,  but  is  admitted  to  find  its  way, 
by  a  different  course,  into  the  river  Tay.  The  diversion  of  the  part  of  water  that  would 
have  otherwise  descended  by  the  Dron  and  Ben  vie  burns  to  the  pursuers,  is  thus  matter 
of  express  admission.  But  it  is  vindicated  on  the  ground  (1)  that  the  water  taken 
from  the  Dron  bum  did  not  exceed  in  quantity  the  water  added  to  it  by  the  defender's 
operations  farther  up  the  stream ;  and  (2)  that  the  operations  so  executed  were  done 
under  an  agreement  entered  into  between  the  defender  and  two  of  the  lower  heritors 
in  the  bum  of  Dron.  On  this  last  point  it  must  be  a  sufficient  answer,  that  to  that 
agreement  it  is  not  alleged  that  the  pursuers  or  their  authors  were  parties ;  for  while 
there  may  be  no  incompetency  in  such  an  agreement  being  entered  into  between 
the  upper  and  lower  heritors,  as  that  set  forth  in  the  statement  of  the  defender,  it  can 
be  binding  only  on  the  heritors  who  were  parties  to  it,  or  those  in  their  right.  Lower 
heritors,  who  had  consented  to  no  such  agreement  may  vindicate  their  legal  rights 
to  the  water  in  the  stream,  when  these  are  encroached  on  or  interfered  with,  provided 
that  they  are  not  precluded  from  vindicating  such  rights  by  any  act  of  theirs  or  their 
authors.  Apart  from  the  question  of  acquiescence,  therefore— as  to  which  immediately 
— the  pursuers  stand  in  the  precise  position,  as  regards  this  point,  as  they  must  have 
occupied  had  the  agreement  set  forth  on  the  record  not  been  entered  into  at  all ;  and 
the  inquiiy  comes  to  be,  whether  it  be  a  relevant  answer  by  the  defender  to  say  that 
the  diversion  of  water  effected  by  his  operations  below  the  mill  of  Dron  is  not  greater 
than  the  quantity  of  water  added  to  the  stream  by  those  above  the  mill-dam,  through 
the  drainage  of  the  lands  of  Bedmyre  and  others ;  for  the  fact,  if  relevant,  is  offered 
to  he  put  in  issue  that  there  was  made  to  flow  into  the  bum,  and  that  there  still  flows 
into  it,  as  much  water  ahov^  as  was  diverted  therefrom  below. 

There  is  some  subtlety  in  the  question,  and  it  is  not  free  of  difficulty.  The  only 
authority  at  all  bearing  on  it  that  I  can  find  is  in  a  passage  in  Lord  Stair  (ii.  1,  34), 
where  he  is  treating  of  appropriation  by  confusion  of  liquids  which  are  not  after- 
^nads  separable,  and  he  says  that  what  before  belonged  to  several  owners  severally. 
Incomes  then  to  belong  to  them  pro  indiviso,  according  to  the  proportion  of  the  value 
oi  their  several  shares.  But  I  doubt  whether  this  prmciple  can  be  applied  to  water 
in  ronning  streams,  and  at  all  events  it  will  not  justif  v  what  has  here  been  done  by 
the  defender,  at  his  own  hand,  and  without  judicial  authority. 

Water  carried  into  a  running  stream  by  means  of  drains  opening  into  it,  becomes 
inseparably  mixed  with  the  water  which  it  joins.  Such  drainage  into  the  burn  cannot 
he  objected  to  by  lower  heritors.  It  is  a  natural  servitude,  the  operation  of  which 
camiot  be  reasted.    The  volume  of  water  is  thereby  increased.    In  truth,  [243]  the 
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drainage  of  the  higher  lands  is  the  natural  source  from  which  the  stream  is  fed,  and 
descends  to  the  lower  heritors.  And  the  nmning  stream  (in  which  all  the  riparian 
heritors  possess  a  joint  interest),  thus  increased,  the  lower  heritors  are  entitled  to  have 
transmitted  to  them  undiminished,  as  much  as  if  there  had  been  no  drainage  into  the 
stream,  and  no  increase  thereby  in  its  volume.  The  upper  heritor  may  have  been  under 
no  obligation  to  increase  the  stream  by  draining  his  marshy  lands ;  but  having  done 
so,  and  allowed  it  to  become  part  of  the  stream,  he  has  parted  with  his  private  control 
over  it.  The  effect  is  to  increase  that  volume  of  water  in  the  stream  which  every  lower 
heritor  is  entitled  to  have  sent  down  to  him  without  diversion  or  diminution,  except 
for  those  natural  and  primary  uses  to  which  all  the  riparian  heritors  may  subject 
it  in  its  passage  through  or  along  their  grounds.  There  is  no  possibility  of  separating 
the  added  water  from  the  rest  of  the  stream.  When,  therefore,  at  a  lower  point  in 
the  stream  a  cut  is  made  to  divert  the  water,  there  must  be  an  abstraction  of  what 
the  heritor  had  no  right  to  divert  in  a  question  with  the  lower  heritors.  The  drainage 
water  has  become  part  of  the  stream,  and  the  right  to  have  the  running  water  trans- 
mitted to  them  undiminished  for  use,  attaches  to  the  stream  thus  increased.  Any 
diversion  of  it  becomes  quite  as  open  to  challenge  as  if  its  volume  had  not  been  increased 
by  the  drainage  of  the  upper  lands.  The  irrelevancy  of  the  offer  of  proof  by  the  de- 
fender apjpears  to  me,  for  these  reasons,  to  be  established. 

But  although  this  were  less  clear,  there  are  manifest  objections  to  any  operation 
of  this  kind  on  the  part  of  an  upper  heritor  being  tolerated,  unless  under  positive 
arrangement  and  agreement,  or  under  judicial  authority  and  regulation.  There  is 
no  possibility  otherwise  of  guarding  against  abuse.  How  is  the  quantity  of  water 
added  to  the  stream  to  be  ascertained  so  as  to  fix  the  precise  value  of  this  increment 
to  it  ]  And  how  is  the  extent  of  the  water  diverted  from  the  stream  below  to  be 
got  at,  so  as  to  prevent  the  abstraction  of  a  greater  quantity  than  what  might  be  shewn 
to  have  been  added  ?  Assuredly,  there  are  no  means  whatever  of  ascertaining  either 
the  one  quantity  or  the  other,  alleged  in  this  record.  The  operations  have  been  exe- 
cuted, so  far  as  the  pursuers  are  concerned,  and  the  water  has  continued  to  be  diverted 
from  the  burn,  by  means  of  operations,  and  under  the  uncontrolled  directions  of  the 
defender  and  his  tenants  and  servants.  A  more  unsafe  power  could  not  be  recognised 
to  be  possessed  by  upper  heritors  as  regards  the  interests  of  the  lower,  and  yet  it  is 
that  for  which  the  defender  contends.  But,  in  the  view  which  I  take  of  the  case,  in 
legal  principle,  it  appears  to  me  that  the  averments  of  the  defender  are  irrelevant, 
and  that  no  issue  can  be  granted  him  to  the  effect  he  proposes. 

In  the  record  it  is  stated  that  the  water  carried  from  the  marshy  lands  of  Eedmyre 
and  others  into  the  upper  part  of  the  burn  might  have  been  drained,  either  in  a  westerly 
or  easterly  direction,  and  need  not  therefore  have  been  drained  into  the  Dron  burn, 
and  would  not  have  been  so  but  for  his  reliance  on  his  agreement  with  the  lower 
heritors  allowing  him  to  divert  as  much  water  at  the  lower  part  of  the  stream.  Assum- 
ing this  to  be  so,  and  that  in  fact  the  natural  drainage  of  this  marshy  land  was  not 
to  the  Dron  burn,  or,  at  all  events,  that  the  water  might  as  easily  have  been  carried 
off  in  another  direction,  and  made  equally  available  by  the  defender, — he  may  be 
entitled  to  alter  the  course  of  drainage,  and  carry  the  water  from  the  marshy  lands 
away  from  the  Dron  altogether.  That  is  a  question  with  which  the  Court  tiaa  not 
to  deal  under  this  record,  and  any  right  of  the  kind  which  the  defender  may  possess 
will  not  be  affected  by  the  decision  of  this  case. 

2.  There  remains  the  defence  of  acquiescence,  and  the  relevancy  of  the  averments 
in  the  record  to  support  the  proposed  issue  on  that  ground. 

It  is  very  necessary  to  attend  to  that  which,  in  legal  principle,  is  held  to  support 
a  plea  of  that  kind  in  the  law  of  Scotland.  I  do  not  know  that  the  doctrine  can  be 
better  stated  than  it  is  in  Mr.  Beirs  Principles,  sect.  946  :  "  The  principle  seems  to  be, 
that  mere  acquiescence  may,  as  rei  interr^ntus,  make  an  agreement  to  ^ant  a  servitude, 
or  to  transfer  property  binding ;  or  may  bar  one  from  challenging  a  judicial  sentence. 
But  that  where  there  is  neither  previous  contract,  nor  judicial  proce€ding,  there  must 
be  something  more  than  mere  acquiescence ;  something  capable  of  being  construed 
as  an  implied  contract  or  permission,  followed  by  m  interventns.  Where  great  cost 
is  incurred  by  operations  carried  on  under  the  eye  of  one  having  a  right  to  stop  thenci ; 
or  where,  under  the  eye  and  with  the  know-[244]-l6dge  of  him  who  has  the  adverse 
right,  something  is  allowed  to  be  done  which  manifestly  cannot  be  undone,  the  law- 
will  presume  an  agreement  or  conventional  permission  as  a  fair  ground  of  right.* 
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And  I  adopt  this  as  the  correct  statement  of  the  law,  the  more  readily  from  its  having 
been  referred  to  and  approved  of  by  the  Lord  ChanceUor  in  the  recent  case  of  Wark  t;. 
Bargaddie  Coal  Co.,  3  Macq.  479.  The  question  there  involved  was  more  complex 
than  in  the  present  case,  because  there  had  been,  as  alleged,  a  parole  arrangement 
which  was  acted  on  by  the  party  working  through  the  barrier  which  separated  two 
fields  of  coaL  The  pleadings,  however,  led  the  Lord  Chancellor  to 'refer  to  the  law 
d  Scotland  on  the  doctrine  of  acquiescence,  and  to  quote  the  passage  from  Mr.  Bell. 
After  doing  so,  he  obsen^ed,  "  Now,  as  I  understand  this  passage,  the  acquiescence 
vhich  will  support  and  give  validity  to  a  previous  parole  agreement  is  something  less 
than  the  facts  and  circumstances,  which  will  be  required  to  enable  you  to  presume 
an  agreement.  It  is  clear  that,  with  regard  to  the  facts  and  circumstances  from  which 
the  agreement  is  to  be  presumed,  there  must  be  great  costs  incurred  by  the  operations, 
aomething  allowed  to  be  done  which  manifestly  cannot  be  undone ;  and  under  those 
drcumstances,  the  law  will  presume  an  agreement  or  conventional  permission." 

Testing  the  averments  of  the  defender  by  this  criterion,  there  is  a  failure  to  state 
in  the  record  f a<its  essential  to  support  the  defence.  Statement  7  contains  a  summary 
of  what  the  averments  amount  to.  But  there  must  be  eliminated  out  bi  it  what  is 
plainly  insufficiently  stated,  viz.,  that  the  party,  in  whose  right  the  pursuers  now  are, 
*  agreed  "  to  the  operation ;  for, — not  only  is  an  agreement  insumciently  alleged, — 
in  the  course  of  the  discussion  it  was  admitted  that  there  was  no  agreement  at  all : 
Farther,  what  is  said  as  to  drainage  operations,  bv  which  water  was  brought  into  the 
Dron  above  the  mill-dam,  cannot  well  be  founded  on ;  for  these  formed  no  necessary 
or  inherent  part  of  the  cut  made  below  the  mill,  by  which  the  stream  is  diverted.  Thus 
the  aUegations  come  merely  to  be  that  the  cut  by  which  the  water  was  diverted  was 
wen  by  the  pursuers  and  their  authors,  and  not  objected  to  until  this  action  was  raised. 
This  is  obviously  insufficient.  And  the  defender's  averments  are  not  less  remarkable, 
from  the  omission  to  set  forth  that  any  expensive  erections  were  made  at  either  of  the 
defender's  farms,  which  were  allowed  to  go  on  without  being  objected  to  by  the  pur- 
suers, 80  that  the  consequence  of  the  water  being  now  withdrawn  would  be  great  loss 
and  danoage  to  the  defender.  I  will  not  however  enter  further  into  the  defective  state 
of  the  record  on  this  part  of  the  case,  as  I  concur  generally  in  the  observations  made 
by  youT  Lordship,  ana  in  the  conclusion  at  which  you  have  arrived. 
Lord  Benholbub  concurred. 

Lord  Neavbb.— The  first  defence,  as  to  equivalent,  is  certainly  a  novelty.  It  is 
a  defence,  which  could  onlv  be  made  out  bv  the  most  particular  averments.  It  is 
proposed  to  have  a  sort  of  bank  account  with  the  stream,  that  you  may  take  out  as 
maeh  as  you  have  paid  in.  No  proprietor  is  bound  artificially  to  drain  his  lands  into 
a  stream,  but  if  he  does  so  he  makes  a  present  of  so  much  more  water,  which  becomes 
at  once  inseparably  incorporated  with  the  rest.  The  contention  that  he  is  entitled 
to  take  away  as  much  as  he  put  in  is  quite  unknown  in  law.  Such  operations  are 
good  subjects  for  agreement,  out  there  is  no  legal  obligation  on  an  inferior  heritor 
to  suffer  them.  If  any  agreement  was  intended  to  be  founded  on  here,  the  special 
facts  and  circumstances  shoidd  have  been  set  forth.  In  the  Bargaddie  case,  a  proof 
was  allowed  only  on  account  of  the  very  special  averments  as  to  acquiescence ;  it  may 
be  there  was  acquiescence  here,  but  it  will  not  do  merely  to  aver  acquiescence ;  it 
is  necessary  to  set  forth  the  facts  and  circumstances  from  which  that  acquiescence  is 
to  be  inferred.  Silence  or  non-objection  cannot  be  considered  in  any  degree  a  mode 
of  extinguishing  rights.  In  this,  again,  the  case  is  distinguished  from  the  Bargaddie 
case,  where  a  thing  had  been  done  which  could  not  be  undone  ;  and  the  question  was,. 
vas  it  done  with  the  consent  of  the  parties  1  Here  it  is  totally  different ;  the  stone 
rhich  creates  the  diversion  of  the  water  might  at  any  moment  be  taken  out,  and  there 
is  no  averment  of  res  gestcs  or  rei  intervtntxis. 

The  defender  then  admitted  the  pursuers'  averments,  and  the  pursuers  asked  for 
decree  in  terms  of  the  conclusions  of  the  summons  in  reference  to  [245]  the  operations 
in  1842.  The  defender  asked  decree  of  absolvitor  from  the  conclusions  in  reference 
to  the  operations  of  1853. 

The  Coukt  pronounced  the  following  interlocutor :— "  The  Lords,  on  the  report 
of  JiOfd  Jerviswoode,  Ordinary,  having  heard  counsel  on  the  record  and  proposed 
issues,  of  consent  of  the  pursuers,  sustain  the  defences,  and  assoilzie  the  defender  from 
the  conclusions  of  the  sununons,  so  far  as  regards  operations  alleged  to  be  performed 
by  the  defender  in  or  about  the  year  1853  :  Quoad  ultra  repel  the  defences ;  and  in 
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respect  of  the  facts  admitted  by  the  defender  on'record,  find  and  declare,  decern  and 
ordain,  in  terms  of  the  libel :  Find  the  pursuers  entitled  to  the  expenses  of  process, 
under  deduction  of  one-third  of  the  taxed  amount  of  the  expenses  incurred  before  the 
closing  of  the  record,  and  remit  to  the  Auditor,"  &c. 

WnjsoN,  Burn,  &  Gloag,  W.S.— Leburn,  Henderson,  &  Wilson,  S.S.O.— Agents. 


No.  50.  IV.  Macpherson,  245.    16  Dec.  1865.    1st  Div.— Lord  Mure,  M. 

Keith  Macalister,  Petitioner.— (ri;ford—M'j&imu. 
Norman  Macalister  and  his  Tutor  ad  litem,  Respondents.— A.  Elair. 

Entail — ErUaiUr^s  DAts — Confusio. — ^The  maker  of  an  entail  boimd  himself,  his 
"  heirs-at-Iaw,  executors,  and  successors,"  to  free  and  relieve  the  entailed  estate  of 
all  his  debts  and  obligations.  Sixteen  years  prior  to  the  execution  of  the  entaQ  he 
had  executed  a  mortis  causa  bond  of  provision  for  £6000  in  favour  of  his  wife  in 
liferent,  and  his  only  son  in  fee,  which  was  gratuitous,  and  was  declared  to  be  revoc- 
able. The  personal  property  of  the  deceased  was  insufficient  for  payment  of  the 
entailer's  debts.  In  a  petition  by  the  son  as  heir  of  entail,  presented  after  the  death 
of  the  widow,  to  charee  the  entailed  estate  with  the  sum  contained  in  the  bond,  hdd 
(1)  {didt.  Lord  Ardmillan)  that  assuming  the  sum  in  the  bond  to  be  an  entailer's  debt, 
it  was  not  extinguished  eonfusiane  ;  but  (2)  {diss.  Lord  Deas)  that  the  sum  in  ques- 
tion was  one  of  those  obligations  which  the  entailer  had  expressed  his  desire  should 
not  be  made  a  burden  on  the  estate. 

This  was  a  petition  by  Keith  Macalister,  heir  of  entail  in  possession  of  the  entailed 
estate  of  Glenbarr,  to  charge  the  entailed  estate  with  debt.  The  Lord  Ordinary  re« 
mitted  to  Mr.  James  Webster,  S.S.O.,  who  reported  as  follows  :— "  (1)  Colonel  Mathew 
Macalister  of  Barr,  the  father  of  the  petitioner,  died  on  2dd  December  1829.  He  was 
survived  for  about  fifteen  years  by  his  widow,  Mrs.  Ghariotte  Brodie  or  Macalister. 

**  (2)  Colonel  Macalister  executed  a  personal  bond  of  provision,  dated  30th  March 
1813,  and  which  was  recorded  in  the  books  of  Council  and  Session  on  25th  May  1833. 
The  bond  proceeds  on  the  narrative  of  '  love,  favour,  and  affection,'  and  '  certain  other 
good  causes  and  considerations,'  and  bound  and  obliged  himself,  his  heirs,  executors, 
and  successors  whomsoever,  to  make  payment  to  Mrs.  Charlotte  Brodie  or  Macalister, 
his  beloved  wife,  in  liferent,  all  the  days  of  her  life,  for  her  liferent  use  only,  and  to 
Keith  Macalister  (the  petitioner),  only  son  of  the  marriage  between  the  said  Mathew 
Macalister  and  Mrs.  Charlotte  Macalister,  in  fee,  and  to  the  heirs  whatsoever  of  his 
body,  whom  failing,  to  the  said  Mrs.  Charlotte  Macalister,  her  heirs,  executors,  or 
assignees  whatsoever,  the  sum  of  £6000  sterling,  and  that  at  the  first  term  of  Wliit- 
Sunday  or  Martinmas  after  the  granter's  death,  with  interest  and  penalties  as  therein 
mentioned.  The  bond  contains  the  following  clause,  which  made  the  fact  of  delivery, 
if  such  occurred,  immaterial, — *"  Beserving  always  to  me  full  power  and  liberty  at  any 
time,  or  even  on  deathbed,  to  revoke,  cancel,  or  alter  these  presents  in  whole  or  in  part 
at  pleasure,  but  declaring  that  if  the  same  shall  not  be  revoked,  cancelled,  or  altered, 
the  same  shall  have  full  effect  though  not  delivered,  but  found  in  my  own  custody, 
or  that  of  any  other  person,  at  the  time  of  my  death,  with  the  delivery  whereof  I  have 
dispensed  for  ever.' 

[246]  *"  (^)  Sixteen  years  after  the  execution  of  the  bond  of  provision,  Colonel 
Macalister  executed  a  deed  of  entail  of  his  estate  of  Qlenbarr,  in  Argyllshire,  in  favour 
of  himself  in  liferent,  and  of  the  petitioner,  his  only  son,  and  the  heirs  whomsoever  of 
the  petitioner's  body  in  fee ;  whom  failing,  to  the  other  heirs  and  substitutes  therein 
specified.  The  entail  bears  date  16th  June  1829,  and  was  recorded  in  the  Begister  of 
Entails  on  27th  May  1830.  It  was  also  recorded  in  the  books  of  Council  and  Session 
on  10th  Jime  1830,  conform  to  extract  in  process.  The  entail  contains  the  usual 
assignation  to  the  writs  and  evidents  of  the  entailed  estate,  and  also  a  clause  in  the 
following  terms  : — *  To  render  this  tailzie  and  settlement  the  more  effectual  I  hereby 
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bind  and  oblige  me  and  my  heirs-at-law,  executors,  and  successors  whomsoever,  to  free 
and  relieve  my  lands  and  estate  before  disponed,  and  the  heirs  named  and  to  be  named 
to  succeed  thereto,  of  and  from  the  payment  and  performance  of  all  the  debts  and 
obligements  to  which  I  for  myself,  or  as  representing  any  of  my  ancestors,  am  or  shall 
be  liable,  and  of  and  from  all  claims  and  demands  whatever,  whereby  the  said  lands  and 
estate,  or  any  part  thereof,  may  be  evicted  or  affected  ;  and  in  case  I  should  not  have 
made  up  titles,  or  sufficient  titles,  to  any  of  the  lands  and  others  herein  disponed,  I 
hereby  oblige  the  heirs  therein  who  may  in  any  way  represent  me,  or  be  bound  by  my 
deeds,  to  make  up  proper  titles  thereto,  and  to  execute  such  supplementary  deeds  as 
may  be  necessary  for  effectually  entailing  the  same  in  terms  hereof.'  It  also  contains 
the  following  clause : — *  I  hereby  revoke  and  recall  all  former  deeds  of  entail  and  settle- 
ments, or  other  conveyances  of  any  of  the  said  tailzied  lands  executed  by  me,  excepting 
always  the  provisions  executed  or  to  be  executed  by  me  in  favour  of  my  spouse.' 

"  (5)  On  the  death  of  the  entailer,  which  occuri-ed  of  date  Dec.  23,  1829,  the  peti- 
tioner expede  infeftment  on  the  said  entail,  conform  to  instrument  of  sasine  in  process, 
dated  12th,  and  recorded  in  the  General  Register  on  the  19th  days  of  October  1831. 

"  (6)  Through  his  agent  the  petitioner  has  explained  to  me  that  the  only  real  estate 
left  by  Colonel  Macalister  was  the  estate  contained  in  the  entail  now  founded  on,  and  a 
smaD  estate  which  he  held  under  an  entail  executed  previously  by  another  party. 

"  (7)  As  regards  the  moveable  succession  of  his  father,  the  petitioner  has  produced 
to  me  the  extract  confirmation  by  the  commissary  of  Argyll,  of  date  April  27,  1830, 
in  favour  of  the  petitioner,  as  *  only  son  and  executor-dative  qtia  nearest  in  kin  decerned 
to  the  said  deceased,  by  decree  of  the  commissary-depute  of  the  commissariot  of  Argyll, 
dated  25th  March  1 830. '  From  this  it  appears  that  Colonel  Macalister  did  not  nominate 
an  executor.    No  farther  information  on  this  matter  has  been  furnished. 

'  (8)  According  to  the  statement  in  the  petition,  the  personal  estate  of  the  deceased 
was  unequal  to  the  payment  of  his  proper  debts.  It  is  there  stated  that  a  balance  is 
due  to  the  petitioner,  qua  executor  of  his  father,  of  £383,  3s.  7d.,  being  the  amount  of 
the  shortcoming  of  the  personal  estate. 

"  (12)  On  the  footing  that  the  said  two  sums  of  £6000  and  £383,  3s.  7d.  are  debts 
of  the  entailer,  or  sums  that  may  lawfully  be  made  charges  against  the  entailed  estate, 
the  present  petition  has  for  its  object  the  obtaining  the  authority  of  the  Court  for 
malang  the  same  a  charge  against  the  entailed  estate,  under  a  bond  and  disposition  in 
security,  or  bonds  and  dispositions  in  security,  in  ordinary  form."  .  .  . 
The  report  proceeded  : — 

■  As  to  the  £6000  bond  of  provision,  there  is  obviously  no  analogy  between  this 
case  and  that  referred  to  in  the  statutes,  of  a  provision  by  an  heir  of  entail  to  younger 
children, — ^the  present  being  the  case  of  a  gratuitous  bond  granted  by  an  entailer  in 
favour  of  his  wife  in  liferent,  and  his  only  child  in  fee.  And  the  question  which  arises 
here  is,  whether,  in  the  [247]  circumstances  connected  with  the  bond,  it  can  be  held 
to  import  such  a  debt  or  obligation  by  the  maker  of  the  entail  as  by  adjudication,  or 
otherwise,  might  lawfully  be  made  effectual  against  the  fee  of  the  entailer's  estate. 
Your  Lordship  will  observe  that  the  bond  is  essentially  of  a  mortis  causa  nature,  not 
payable  till  after  the  granter's  death,  and  subject  to  an  express  power  of  revocation  ; 
and  you  will  have  to  consider  what  effect  is  due  to  the  clause  of  revocation  contained  in 
the  deed  of  entail,  so  far  as  the  petitioner's  right  of  fee  under  the  bond  in  question  is 
thereby  affected.  The  petitioner  is  the  sole  representative  of  his  father,  both  as  heir  and 
as  executor ;  and  it  has  to  be  considered  whether  thereby  he  did  not  become  both  debtor 
and  creditor  under  the  bond,  and  whether  his  claim  for  the  £6000,  if  it  ever  existed, 
has  not  been  extinguished  confusione.  To  me  it  humbly  appears  that  it  is  not  easy  to 
reconcile  the  entailer's  express  desire  to  keep  the  entailed  estate  free  from  debt, 
with  the  fact  of  his  himself  affording  the  means  of  frustrating  that  desire  through 
force  of  bond  of  provision  in  question;  and  without  going  the  length  of  holding 
that  the  bond  was  absolutely  revoked  to  every  effect,  it  may,  I  think,  be 
reaaonaUy  presumed  that  it  was  not  the  intention  of  Colonel  Macalister  that  this 
bond  of  provision  should  affect  anything  beyond  his  unentailed  and  free  personal 
property. 

*  As  regards  the  £383,  3s.  7d.,  it  humbly  appears  to  me  that  in  its  present  uncon- 
stituted  state  (having  in  view  particularly  what  is  indicated  on  the  subject  under  the 
8th  head  of  the  introduction  to  this  report)  this  balance  cannot  be  regarded  or  dealt 
with  as  an  entailer's  debt  in  reference  to  such  an  application  as  the  present." 

S.B.R.  MACPHERSON— VOL.  IV.  10 
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Mr.  James  Finlay,  the  tutor  ad  litem  to  Norman  Macalister,  one  of  the  three  next 
heirs  of  entail,  opposed  the  petition. 

The  Lord  Orainary  reported  the  case,  with  the  subjoined  note.  * 

Argued  for  the  petitioner ; — The  bond  of  provision  constituted  an  obligation  due 
by  the  entailer,  and  payable  out  of  his  estate.  The  clause  of  revocation  in  the  deed  of 
entail  was  confined  to  deeds  of  entail  and  conveyances  of  the  estate,  and  did  not  aflfect 
the  bond.  The  petitioner,  as  heir  of  entail,  was  not  the  general  representative  of  his 
father ;  and  the  personal  estate  [248]  having  been  exhausted  by  other  debts,  the  sum 
due  imder  the  bond  was  payable  out  of  the  entailed  estate,  and  was  not  extinguished 
confusumeA 

Argued  for  the  tutor  ad  litem  to  Norman  Macalister ; — ^The  bond  of  provision 
bein^  gratuitous,  revocable,  and  undelivered,  had  not  conferred  any  jus  crediti  which 
cbula  nave  been  enforced  against  the  granter  during  his  life.  It  had  not  limited  the 
granter's  power  of  disposal  of  his  estates,  either  inter  vivos  or  mortis  causa,  but  left  him 
free  to  bu^rden  any  part  of  his  estate  with  payment  of  the  bond,  or  to  relieve  any  part 
firom  that  payment.  The  granter's  intention  might  either  be  expressly  declared  or 
implied,  by  making  any  portion  of  his  estate  the  subject  of  a  special  disposition.  The 
entailed  estates  were  the  subject  of  such  a  disposition,  which  not  only  contained  no 
clause  burdening  the  heirs  of  entail  with  paj^ient  of  the  sum  in  the  bond,  but  contained 
Of  clause  binding  the  granter  to  relieve  them  from  all  debts  and  obligements,  thus  clearly 
expressing  his  intention  that  they  were  not  to  be  burdened  with  any  gratuitous  obliga- 
tion.! Tne  terms  of  the  clause  of  revocation  were  wide  enough  to  include  the  bond, 
and  the  reservation  of  provisions  in  favour  of  the  granter's  spouse  p(  inted  to  it,  as 
it  was  the  only  revocable  deed  left  by  him  which  contained  any  such  provisions.  The 
bond  was  extinguished  confusione,  at  least  it  was  only  any  balance  which  might  remain 
after  the  personal  estate  had  been  fully  accounted  for  which  could  be  made  a  charge 
upon  the  entailed  estate.§ 

At  advising, — 

Lord  President. — ^This  is  a  question  of  some  difficulty.  It  appears  that  Colonel 
Macalister  executed  a  bond  of  provision  in  1813,  whereby  he  obliged  himself  and  his 
heirs,  executors,  and  successors,  to  make  payment  to  his  wife  during  her  life,  for  her 

*  "  Note. — The  question  here  raised  as  to  the  competency  of  charging  the  £6000 
bond  of  provision  referred  to  in  the  petition  against  the  entailed  estate  of  Glenbarr, 
is  distinctly  brought  out  in  Mr.  Webster's  report ;  and,  being  one  of  difficidty  and 
importance,  the  Ix)rd  Ordinary  has  deemed  it  right  to  report  it  for  decision. 

"  Had  the  point  involved  been  simply  whether,  assuming  the  debt  to  be  an  entailer's 
debt,  and  so  capable  of  being  charged  against  the  entailed  estate — which  is  disputed — 
it  was  extinguished  confusione,  on  the  succession  of  the  petitioner  to  that  estate,  the 
LDrd  Ordinary  would  have  been  disposed  to  hold  that  the  case  fell  within  the  rule  laid 
aown  in  Gordon  v.  Maitland,  Dec.  1,  1757,  Diet.  p.  3045,  and  Laurie,  Dec.  7,  1830, 
and  that  the  debt  was  not  so  extinguished,  rather  than  imder  that  of  Forbes  v.  Lord 
Duncan,  Nov.  17,  1802,  D.  Appx.  *  Tailzie,'  No.  10,  relied  on  by  the  tutor  ad  litem  to 
the  petitioner's  son.  But  there  is  here  a  specialty  arising  from  the  fact  that  in  the 
entail  there  is  an  obHgation  laid  on  the  *  heirs-at-law,  executors,  and  successors'  of  the 
entailer,  to  *  free  and  reUeve  '  the  entailed  estate  of  all  the  entailer's  debts  and  obliga- 
tions ;  and  this  would  rather  seem  to  import  that  it  was  not  the  entailer's  intention 
that  the  petitioner,  who  was  his  executor  as  well  as  his  heir  of  entail,  should  be  allowed 
to  keep  up  the  bond  in  question  as  a  debt  against  the  entailed  estate,  unless  it  may  be 
to  the  extent  of  the  value  of  the  life  interest  of  the  entailer's  widow,  who  survived  him, 
in  the  bond ;  for  provisions  in  favour  of  his  spouse  appear  to  be  expressly  excepted  from 
the  clause  of  revocation  in  the  entail  quoted  in  Mr.  Webster's  report. 

"  As  the  question  relative  to  the  petitioner's  right  to  charge  the  smaller  sum  of 
£383,  being  deficiency  on  the  executry,  will  involve  a  question  of  accounting,  it  has 
been  arranged  that  tlie  disposal  of  it  should  stand  over  till  the  decision  of  the  larger 
question." 

t  Laurie  v,  Donald,  Dec.  7,  1830,  9  S.  147;  Gordon  v.  Maitland,  Dec.  1,  1757, 
M.  11,161. 

JKirkpatrick  v.  Short,  Feb.  7,  1765,  M.  11,366;  Gallie  v.  Mackenzie,  Dec.  18, 
1782,  M.  11,374. 

§  Forbes  v.  Lord  Duncan,  Nov.  17,  1802,  M.  Ap.  Tailzie,  No.  10. 
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liferent  use  only,  and  to  the  petitioner,  his  only  son,  in  fee,  the  sum  of  £6000.    This 

K vision  was  over  and  above  a  provision  made  for  his  wife  in  his  marriage-contract. 
)  bond  further  contains  a  clause  reserving  power  to  revoke,  annul,  or  alter  in  whole 
or  in  part  at  any  time,  but  declaring  the  bond  to  be  effectual  if  not  revoked,  though  it 
should  not  have  been  delivered.  The  bond  is  granted  not  in  fulfilment  of  any  existing 
obligation,  or  in  reference  to  any  marriage  to  be  entered  into,  it  is  purely  a  gratuitous 
provision  which  he  chooses  to  grant  to  his  wife  and  son,  and  which  he  retained  in  his 
own  possession,  and  it  is  clearly  therefore  of  a  mortis  causa  nature. 

The  deed  of  entail  is  the  next  deed  we  have  before  us.  It  was  not  executed  for  "many 
years  after  the  bond  of  provision.  By  it.  Colonel  Maca lister  entailed  his  estate  on  the 
petitioner  and  certain  other  heirs,  and  in  this  deed  of  entail  there  are  several  clauses 
referred  to  wliich  bear  more  or  less  on  this  case  One  clause  is  to  the  effect  that,  to 
render  the  entail  more  effectual,  Colonel  Macalister  bound  himself,  his  heirs-at-law, 
executors,  and  successors,  to  relieve  the  lands  entailed  of  all  debts  or  obligements,  and 
ail  claims  and  demands,  whereby  the  said  lands  might  be  evicted  or  affected.  The  deed 
of  entail  also  contains  a  clause  by  which  the  granter  revokes  **  all  former  deeds  of  entail 
and  settlement,  or  other  conveyances  of  any  of  the  said  taillied  lands  executed  by  me, 
excepting  always  the  provisions  executed  or  to  be  executed  by  me  in  favour  of  my 
ipouse.' 

Colonel  Macalister  died,  leaving  some  estate  other  than  the  entailed  estate.  The 
amount  of  executry  is  not  ascertained,  but  it  is  stated  that  in  consequence  of  Colonel 
Macalister's  liability  under  a  cautionary  obligation,  he  left  debts  which  will  exceed 
the  executry  by  some  £300.  The  present  petitioner  paid  these  debts,  and  is  a  creditor 
on  his  father's  estate  to  the  extent  of  that  £300,  though  this  will  depend  on  the  account- 
ing, which  has  not  yet  been  settled.  At  all  events,  we  may  here  assume  that  he  did 
not  leave  executry  enough  for  all  the  claims  on  it,  and  for  the  sum  contained  in  the  bond 
of  provision ;  and  this  imposes  on  us  the  neces-[249]-8ity  of  dealing  with  the  question 
whether  the  entailed  estate  can  be  burdened  with  the  sum  in  the  bond  of  provision. 

Certain  objections  have  been  stated  to  this  being  done.  It  is  said  that  the  right 
to  the  sum  in  the  bond,  and  to  the  entailed  estate,  are  both  in  one  person,  and  are  there- 
fore extinguished  confusione,  I  am  not  disposed  to  think  that  this  objection  is  made 
out.  There  is  no  doubt  a  good  deal  of  identity  between  the  two  persons,  but  not  suffi- 
cient identity  to  sustain  the  legal  plea.  Then  it  is  contended  further,  that  this  bond  of 
provision  is  evoked  by  the  clause  of  revocation  in  the  deed  of  entail,  where  the  word 
'  settlements  "  occurs,  and  it  is  suggested  that  this  is  a  mortis  causa  deed,  and  falls 
within  the  meaning  of  the  word  in  the  clause.  But  I  think  that  tliis  cannot  be  taken 
to  be  the  meaning  of  the  words,  without  taking  very  considerable  liberties  with  the 
clause,  and  giving  to  it  a  meaning  that  is  not  within  the  fair  reading  of  the  clause. 

Then  it  is  said  that  the  entailer  has  clearly  indicated  his  purpose  that  the  entailed 
ratate  was  not  to  be  burdened  with  his  debts,  but  was  to  be  relieved  of  all  his  debts 
and  obligations.    This  objection  raises  the  question  of  difficulty  here. 

Mr.  Macalister,  the  petitioner,  is  heir  of  entail  in  possession  of  the  entailed  estate. 
He  is  executor-dative  qua  nearest  of  kin  of  his  father.  He  has  exercised  the  office  of 
executor,  but  he  has  not  incurred  any  general  representation,  and  in  that  state  of 
matters,  he,  being  the  creditor  in  the  bond  of  provision,  the  party  in  whose  favour 
it  was  conceived  claims  to  be  ranked  on  the  entailed  estate,  which  he  himself  is  to  get 
as  heir  of  entail.  Now  I  think  there  is  great  difficulty  in  holding  that  Colonel  Macalister 
intended  that  this  bond  for  £6000  should  be  obligatory  against  the  entailed  estate. 
I  think  it  is  pretty  clear  that  he  intended  the  entailed  estate  to  be  free  from  any  such 
claim,  and  that  he  dealt  with  the  entailed  estate  as  a  special  subject  which  he  was  giving 
to  his  son,  on  the  footing  that  it  should  be  free.  No  doubt  his  general  estate  may  be 
liable  so  far  as  it  goes ;  but  the  question  is,  whether  this  bond  constitutes  a  claim  against 
the  special  estate  entailed  1  I  am  inclined  to  think  that  all  these  deeds  are  to  be  taken 
as  paart  of  Colonel  Macalister's  settlement,  and,  when  construed,  are  against  that  con- 
struction, and  therefore  I  think  this  claim  cannot  be  allowed.  Mr.  Macalister  may  apply 
any  part  of  the  executry  estate  to  the  discharge  of  this  obligation,  but  I  think  the  other 
heirs  who  are  to  succeed  to  the  entailed  estate  are  not  to  be  prejudiced  by  such  claim, 
and,  on  the  whole,  I  am  for  disallowing  the  application. 

Lord  Curriehill. — ^The  provision  in  question  was  made  by  a  m^tis  causa  deed ; 
that  is  made  clear  by  the  whole  tenor  of  it,  and  particularly  by  the  clauses  dispensing 
with  delivery,  and  reserving  power  to  revoke.     That  being  the  case,  there  was  no 
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obligation  incumbent  on  the  granter  during  his  life.  Although  it  was  made  in  the 
form  of  a  bond,  yet,  during  his  life  there  was  no  creditor.  Had  he  become  a  bankrupt, 
that  provision  could  not  have  been  ranked  as  a  debt  on  the  estate.  In  short,  it  was  a 
testamentary  provision.  It  was  different  from  a  mere  legacy,  in  this  respect,  that 
after  the  death  of  the  granter  it  could  be  made  effectual  against  his  heritable  as  weU 
as  against  his  moveable  estate.  He  made  a  provision,  not  of  all  his  heritable  estate, 
but  of  a  specific  subject,  Glenbarr,  in  favour  of  his  eldest  son  and  a  number  of  sub- 
stitutes. That  gave  them  all  a  jits  crediti.  Both  of  these  writings  are  parts  of  his 
testamentary  settlements.  The  question  then  is,  how  the  heirs  of  entail  are  affected 
by  the  bond  of  provision  1 

I  leave  out  of  view  at  present  that  the  party  in  whose  favoiu*  the  bond  is  conceived 
and  the  heir  are  the  same.  Even  supposing  that  it  had  been  a  different  party,  could 
the  grantee  of  the  bond  have  attached  in  payment  of  it  the  subject  of  the  entail,  and 
have  thereby  defeated  the  rights  of  the  institute  and  the  heirs  of  entail  1  I  am  of  opinion 
that  he  could  not.  In  the  first  place,  it  is  sufficiently  indicated  in  the  deed  that  the 
intention  of  the  maker  was  that  his  entailed  estates  should  be  free  from  all  burdens 
whatsoever,  and  that  intention  was  binding  on  all  whom  it  could  bind.  No  doubt, 
if  these  were  onerous  debts  due  to  third  parties,  and  the  remaining  estates  had  not  been 
sufficient  to  satisfy  such  debts,  the  entailed  estate  would  have  been  attachable  for  them ; 
because  the  will  of  the  debtor  to  exclude  that  portion  of  his  estate  from  the  diligence  of 
his  creditors,  would  have  had  no  effect  against  them.  But  his  will  and  direction  are 
effectual  against  his  gratuitous  and  mortis  causa  donees ;  and  the  petitioner,  as  such 
a  donee,  cannot  be  allowed  to  refuse  effect  to  such  directions. 

[250]  2.  A  separate  ground,  well  stated  by  Mr  Blair,  is  this :  This  provision  bound 
the  estate  in  general,  without  any  reference  to  a  specific  subject.  But  the  entail 
deals  with  a  specific  subject,  the  lands  of  Glenbarr, — and  therefore  the  case  comes 
under  the  operation  of  the  principle  laid  down  by  Erskine,  that  where  there  is  a  general 
testamentary  provision  to  one  party,  and  a  specific  subject  is  given  to  another,  the 
general  provision  cannot  be  made  effectual  out  of  that  specific  subject.  Thus,  if  a 
valuable  book  or  jewel  were  bequeathed  to  a  party  under  a  will,  a  general  bequest  of 
money  to  another  party  could  not  be  made  effectual  out  of  that  specific  legacy.  On 
the  same  principle,  the  general  testamentary  provision  of  money  made  by  the  bond 
in  question,  cannot  be  made  effectual  out  of  the  specific  heritable  subject  provided 
to  the  heirs  of  entail. 

Lord  Deas. — I  have  no  doubt  that  the  bond  of  provision  and  deed  of  entail  are 
mortis  causa  writings,  forming  part  of  the  settlements  of  Colonel  Macalister;  and 
it  is  very  clear,  as  regards  both  deeds,  that  he  reserved  the  power  of  revocation,  and 
that  these  deeds  took  no  effect  during  his  life.  It  is  also  clear  that  the  bond  of  provision 
was  a  bond  which,  by  its  nature  and  in  its  terms,  was  binding  on  the  heirs  as  well 
as  on  the  executors  of  the  granter,  if  he  did  not  revoke  it,  which  I  agree  in  holding 
he  did  not  do.  I  further  agree  that  the  way  to  test  this  case  is  to  suppose  that  this 
bond  of  provision  had  been  granted  to  a  third  party.  For  the  petitioner,  as  grantee, 
is  truly  in  the  position  of  a  third  party.  He  was  to  take  the  money  absolutely  in  virtue 
of  the  grant,  which  is  expressly  made  to  him  individually.  On  the  other  hand,  he 
was  to  take  the  entailed  estAte  simply  as  first  heir  of  entail.  The  two  characters  were 
different,  and  consequently  it  is  conceded  that  the  bond  was  not  extinguished  con- 
fusione.  He  never  became  debtor  in  the  bond  in  the  character  of  his  father's  executor ; 
he  never  represented  his  father ;  he  confirmed  to  the  office  of  executor,  and  administered 
the  estate,  but  he  did  not  represent  his  father.  He  is  grantee  in  the  bond  in  his  own 
person,  and  it  is  a  mere  accident  that  he  turns  out  to  be  the  only  child  The  question 
is  precisely  the  same  as  if  there  had  been  also  a  daughter,  and  the  bond  had  been  granted 
in  favour  of  that  daughter.  The  question  would  then  have  been,  was  the  petitioner 
to  take  the  entailed  estate,  and  the  daughter  to  get  nothing  1  I  am  not  prepared 
to  come  to  that  conclusion.  I  think  the  bond  is  in  the  same  position  as  a  bond  in  favour 
of  any  third  party  who  would  have  been  entitled  to  adjudge  the  entailed  estate  in 
satisfaction  pro  tanto  of  the  sum  therein  granted.  It  is  perfectly  true  that,  by  the  deed 
of  entail,  the  granter  binds  himself  and  his  heirs  to  relieve  the  entailed  estate  of  all 
debts  and  obligements.  But  the  import  of  that  clause  is  just  this,  that  before  the 
entail  shall  take  effect,  all  the  entailer's  debts  and  obligements  are  to  be  provided  for. 

It  is  said  that  the  deed  of  entail  is  a  bequest  of  a  special  subject.  But  if  I  view  it 
right,  it  is  a  bequest  coupled  with  an  obligation  to  relieve  the  subject  of  all  debts  and 
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obIigem6Dt&  This  obKgation  affected  the  heritable  as  well  as  the  moveable  estate  of 
the  granter.  If  so,  there  can  be  no  question  except  as  to  the  meaning  of  the  words 
debts  and  obligements.  In  my  opinion  these  words  comprehend  this  bond,  and  if 
that  be  80, 1  think  there  is  an  end  of  the  question.  Had  the  bond  been  to  a  third  party, 
I  do  not  see  that  it  could  have  been  said  not  to  be  comprehended  under  these  terms. 
It  is  Tery  true  that  the  bond  was  not  delivered  during  the  granter 's  life,  but  that  would 
not  affect  it  as  a  debt  or  obligement  to  take  effect  after  his  death.  We  do  not  require 
to  go  on  the  word  debts,  for  there  is  also  the  word  obligements.  It  is  all  obligements 
for  which  "  I  am  or  shall  be  liable,"  and  that  means  all  obligements  prestable  when 
his  testamentary  writings  come  to  be  carried  into  effect.  I  think  it  would  be  quite 
unreasonable  to  say,  if  this  had  been  a  provision  for  a  daughter,  and  the  only  provision 
made  for  her,  that  it  was  not  to  receive  effect.  I  cannot  judicially  regard  the  case  as 
it  stands  in  any  different  light  from  what  I  should  have  done  then.  No  doubt  the 
testator  did  not  anticipate  the  case  of  his  executry  proving  insuflScient,  but  that  does 
not  alter  the  matter,  and  it  is  not  our  province  to  make  a  settlement  for  him.  The 
executry  being  exhausted  the  heritable  estate  becomes  liable.  In  his  capacity  of  'grantee 
of  the  bond  of  provision,  the  petitioner  stands  in  the  same  position  as  a  third  party ; 
and  in  his  capacity  of  heir  of  entail  he  takes  the  entailed  estate,  with  the  condition  that 
all  the  entailer's  debts  and  obligements  are  to  be  first  paid. 

[251]  Lord  Ardmillan. — This  is  a  case  of  some  delicacy,  but  I  have  come  to  the 
conclusion  that  we  should  not  grant  the  prayer  of  this  petition. 

The  bond  is  a  mortis  causa  deed,  revocable  in  its  terms,  and  even  on  deathbed ; 
it  was  never  delivered,  and  it  did  not  constitute  any  debt  during  the  grantor's  Ufe. 
It  is  not  a  bond  of  provision  in  favour  of  a  younger  child ;  it  is  granted  to  the  only 
son,  and  to  that  only  son  is  afterwards  given  the  landed  estates  under  the  conditions 
of  an  entail.  Ther^ore  I  am  not  sure  that  the  case  is  the  same  as  if  the  provision 
had  been  made  for  a  younger  child,  and  for  this  reason,  that  in  the  case  of  a  younger 
child  there  is  an  anterior  obligation,  legal  and  natural,  not  to  leave  that  child  without 
a  provision.  But  in  the  case  of  an  only  child  who  sets  a  valuable  estate  in  land,  there 
is  no  obligation  imposed  upon  his  father,  either  in  law  or  nature,  also  to  add  a  money 
prorision ;  and  therefore  the  provision  made  by  this  bond  is  an  absolutely  gratuitous, 
as  well  as  a  mortis  causa  gift,  and  one  not  even  made  in  virtue  of  any  natural  obligation. 

Besides,  even  in  the  case  of  a  younger  child,  we  must  bear  in  mind  that  a  gratuitous 
money  provision  made  by  a  mortis  causa  deed,  undelivered,  in  favour  of  a  younger 
child,  is  not  necessarily  and  absolutely  effectual  as  an  entailer's  debt ;  if  a  proper  debt, 
it  could  be  enforced  by  adjudication,  and  if  only  a  testamentary  provision,  it  might  be 
available  and  effectual  against  the  entailed  estate  by  force  of  statute.  Thermre  I 
tliink  the  law  stands  thus,  that  if  this  is  not  a  debt  on  which  adjudication  could  have 
been  led,  and  that  is  my  opinion,  then,  unless  it  be  viewed  as  within  the  Aberdeen 
Act,  and  so  effectual  as  a  provision  against  the  entailed  estate  by  virtue  of  statute, 
it  cannot  be  charged  on  this  estate.  We  have  no  question  here  on  the  Aberdeen  Act ; 
and  apart  from  the  statute,  a  gratuitous  provision,  which  is  just  a  legacy,  would  not 
be  a  burden  on  a  landed  estate  specially  conveyed  under  entail. 

If  I  am  right  in  that  view,  then  this  was  not  one  of  those  debts  which  could  have 
been  made  available  against  the  entailed  estate  by  adjudication  or  otherwise,  and 
this  petition  cannot  be  granted. 

I  think,  further,  that  we  must  consider  what  was  the  intention  of  the  maker  of 
the  entail.  Now,  the  entail  is  dated  long  after  the  bond  of  provision,  and  is  in  favour 
of  the  entailer's  only  son  and  a  series  of  substitutes.  The  substitutes'  right  is  a  specific 
right  to  a  specific  estate,  and  I  rather  think  that  nothing  is  a  burden  on  this  right, 
except  such  debts  and  obligations  as  can  be  said  to  be  true  debts  of  the  entailer's, 
enforceable  against  himself,  and  such  provisions  as  by  the  force  of  statute  are  made, 
or  can  be  made  burdens  on  the  estate.  So  I  read  the  deed,  which  does  not  provide 
that  the  entailed  estate  shall  bear  the  debts,  but  bears  that,  "in  order  to  render  this 
tailae  and  settlement  more  effectual,"  the  grantor's  "  heir-at-law,  executors,  and  suc- 
cessors "  shall  relieve  the  estate  and  heirs  of  entail  of  debt ;  and  if  we  look  to  the  inten- 
tion of  the  entailer,  his  intention  appears  to  be  that  the  estate  should  not  bear  these 
burdens.  Therefore,  taking  the  case  as  brought  to  a  question  of  intention,  I  confess 
that^  unless  the  entailer's  intention  to  make  this  provision  a  burden  on  the  entailed 
estate  were  dearer  than  I  hold  it  to  be,  I  do  not  see  any  sufficient  ground  in  law  to  entitle 
the  Court  to  burden  the  estate  with  this  provision. 
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obligation  incumbent  on  the  granter  during  his  life.  Although  it  was  made  in  the 
form  of  a  bond,  yet,  during  his  life  there  was  no  creditor.  Had  he  become  a  bankrupt, 
that  provision  could  not  have  been  ranked  as  a  debt  on  the  estate.  In  short,  it  was  a 
testamentary  provision.  It  was  different  from  a  mere  legacy,  in  this  respect,  that 
after  the  death  of  the  granter  it  could  be  made  effectual  against  his  heritable  as  well 
as  against  his  moveable  estate.  He  made  a  provision,  not  of  all  his  heritable  estate, 
but  of  a  specific  subject,  Glenbarr,  in  favour  of  his  eldest  son  and  a  number  of  sub- 
stitutes. That  gave  them  all  a  jtLS  crediti.  Both  of  these  writings  are  parts  of  his 
testamentary  settlements.  The  question  then  is,  how  the  heirs  of  entail  are  affected 
by  the  bond  of  provision  1 

I  leave  out  of  view  at  present  that  the  party  in  whose  favoiu*  the  bond  is  conceived 
and  the  heir  are  the  same.  Even  supposing  that  it  had  been  a  different  party,  could 
the  grantee  of  the  bond  have  attached  in  payment  of  it  the  subject  of  the  entail,  and 
have  thereby  defeated  the  rights  of  the  institute  and  the  heirs  of  entail  ?  I  am  of  opinion 
that  he  could  not.  In  the  first  place,  it  is  sufficiently  indicated  in  the  deed  that  the 
intention  of  the  maker  was  that  his  entailed  estates  should  be  free  from  all  burdens 
whatsoever,  and  that  intention  was  binding  on  all  whom  it  could  bind.  No  doubt, 
if  these  were  oneroiis  debts  due  to  third  parties,  and  the  remaining  estates  had  not  been 
sufficient  to  satisfy  such  debts,  the  entailed  estate  would  have  been  attachable  for  them ; 
because  the  will  of  the  debtor  to  exclude  that  portion  of  his  estate  from  the  diligence  of 
his  creditors,  would  have  had  no  effect  against  them.  But  his  will  and  direction  are 
effectual  against  his  gratuitous  and  mortis  causa  donees ;  and  the  petitioner,  as  such 
a  donee,  cannot  be  allowed  to  refuse  effect  to  such  directions. 

[250]  2.  A  separate  ground,  well  stated  by  Mr  Blair,  is  this  :  This  provision  bound 
the  estate  in  general,  without  any  reference  to  a  specific  subject.  But  the  entail 
deals  with  a  specific  Subject,  the  lands  of  Glenbarr, — and  therefore  the  case  comes 
under  the  operation  of  the  principle  laid  down  by  Erskine,  that  where  there  is  a  general 
testamentary  provision  to  one  party,  and  a  specific  subject  is  given  to  another,  the 
general  provision  cannot  be  made  effectual  out  of  that  specific  subject.  Thus,  if  a 
valuable  book  or  jewel  were  bequeathed  to  a  party  under  a  will,  a  general  bequest  of 
money  to  another  party  could  not  be  made  effectual  out  of  that  specific  legacy.  On 
the  same  principle,  the  general  testamentary  provision  of  money  made  by  the  bond 
in  question,  cannot  be  made  effectual  out  of  the  specific  heritable  subject  provided 
to  the  heirs  of  entail. 

Lord  Deas. — I  have  no  doubt  that  the  bond  of  provision  and  deed  of  entail  are 
mortis  caiLsa  writings,  forming  part  of  the  settlements  of  Colonel  Macalister;  and 
it  is  very  clear,  as  regards  both  deeds,  that  he  reserved  the  power  of  revocation,  and 
that  these  deeds  took  no  eff'ect  during  his  life.    It  is  also  clear  that  the  bond  of  provision 
was  a  bond  which,  by  its  nature  and  in  its  terms,  was  binding  on  the  heirs  as  well 
as  on  the  executors  of  the  granter,  if  he  did  not  revoke  it,  which  I  agree  in  holding 
he  did  not  do.    I  further  agree  that  the  way  to  test  this  case  is  to  suppose  that  this 
bond  of  provision  had  been  granted  to  a  third  party.    For  the  petitioner,  as  grantee, 
is  truly  in  the  position  of  a  third  party.     He  was  to  take  the  money  absolutely  in  virtue 
of  the  grant,  which  is  expressly  made  to  him  individually.     On  the  other  hand,  he 
was  to  take  the  entailed  estate  simply  as  first  heir  of  entail.    The  two  characters  were 
different,  and  consequently  it  is  conceded  that  the  bond  was  not  extinguished  con- 
fusions.    He  never  became  debtor  in  the  bond  in  the  character  of  his  father's  executor  ; 
he  never  represented  his  father ;  he  confirmed  to  the  office  of  executor,  and  administered 
the  estate,  but  he  did  not  represent  his  father.     He  is  grantee  in  the  bond  in  his  orwvk 
person,  and  it  is  a  mere  accident  that  he  turns  out  to  be  the  only  child    The  question 
is  precisely  the  same  as  if  there  had  been  also  a  daughter,  and  the  bond  had  been  granted 
in  favour  of  that  daughter.    The  question  would  then  have  been,  waa  the  petitioner 
to  take  the  entailed  estate,  and  the  daughter  to  get  nothing  1    I  am  not  prepared 
to  come  to  that  conclusion.    I  think  the  bond  is  in  the  same  position  as  a  bond  in  f avou  r 
of  any  third  party  who  would  have  been  entitled  to  adjudge  the  entailed  estate  in 
satisfaction  fro  tanto  of  the  sum  therein  granted.    It  is  perfectly  true  that,  by  the  deed 
of  entail,  the  granter  binds  himself  and  his  heirs  to  relieve  the  entailed  estate  of  all 
debts  and  obligements.    But  the  import  of  that  clause  is  just  this,  that  before  the 
entail  shall  take  effect,  all  the  entailer's  debts  and  obligements  are  to  be  provided  for. 

It  is  said  that  the  deed  of  entail  is  a  bequest  of  a  special  subject.    But  if  I  vie-w  it 
right,  it  is  a  bequest  coupled  with  an  obligation  to  relieve  the  subject  of  all  debts  and 
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obligements.  This  obligation  affected  the  heritable  as  vrell  as  the  moveable  estate  of 
the  granter.  K  so,  there  can  be  no  question  except  as  to  the  meaning  of  the  words 
debts  and  obligements.  In  my  opinion  these  words  comprehend  this  bond,  and  if 
that  be  so,  I  think  there  is  an  end  of  the  question.  Had  the  bond  been  to  a  third  party, 
I  do  not  see  that  it  could  have  been  said  not  to  be  comprehended  under  these  terms. 
It  is  very  true  that  the  bond  was  not  deUvered  during  the  grantor's  hfe,  but  that  would 
not  affect  it  as  a  debt  or  obligement  to  take  effect  after  his  death.  We  do  not  require 
to  go  on  the  word  debts,  for  there  is  also  the  word  obUgements.  It  is  all  obligements 
for  which  "  I  am  or  shall  be  Uable,**  and  that  means  all  obligements  prestable  when 
his  testamentary  writings  come  to  be  carried  into  effect.  I  think  it  would  be  quite 
unreasonable  to  say,  if  this  had  been  a  provision  for  a  daughter,  and  the  only  provision 
made  for  her,  that  it  was  not  to  receive  effect.  I  cannot  judicially  regard  the  case  as 
it  stands  in  any  different  Kght  from  what  I  should  have  done  then.  No  doubt  the 
testator  did  not  anticipate  the  case  of  his  executry  proving  insufficient,  but  that  does 
not  alter  the  matter,  and  it  is  not  our  province  to  make  a  settlement  for  him.  The 
executry  being  exhausted  the  heritable  estate  becomes  liable.  In  his  capacity  of  'grantee 
of  the  bond  of  provision,  the  petitioner  stands  in  the  same  position  as  a  third  party  ; 
and  in  his  capacity  of  heir  of  entail  he  takes  the  entailed  estate,  with  the  condition  that 
all  the  entailer's  debts  and  obhgements  are  to  be  first  paid. 

[251]  Lord  Ardmillan. — This  is  a  case  of  some  delicacy,  but  I  have  come  to  the 
conclusion  that  we  should  not  grant  the  prayer  of  this  petition. 

The  bond  is  a  mortis  causa  deed,  revocable  in  its  terms,  and  even  on  deathbed ; 
it  was  never  delivered,  and  it  did  not  constitute  any  debt  during  the  grantor's  hfe. 
It  is  not  a  bond  of  provision  in  favour  of  a  younger  child ;  it  is  granted  to  the  only 
son,  and  to  that  only  son  is  afterwards  given  the  landed  estates  under  the  conditions 
of  an  entdl.  Thermre  I  am  not  sure  that  the  case  is  the  same  as  if  the  provision 
had  been  made  for  a  younger  child,  and  for  this  reason,  that  in  the  case  of  a  younger 
child  there  is  an  anterior  obligation,  legal  and  natural,  not  to  leave  that  child  without 
a  provision.  But  in  the  case  of  an  only  child  who  eets  a  valuable  estate  in  land,  there 
is  no  obligation  imposed  upon  his  father,  either  in  law  or  nature,  also  to  add  a  money 
proyision ;  and  therefore  the  provision  made  by  this  bond  is  an  absolutely  gratuitous, 
as  well  as  a  mortis  causa  gift,  and  one  not  even  made  in  virtue  of  any  natural  obligation. 

Besides,  even  in  the  case  of  a  younger  child,  we  must  bear  in  mind  that  a  gratuitous 
money  provision  made  by  a  vtortis  causa  deed,  undelivered,  in  favour  of  a  younger 
child,  is  not  necessarily  and  absolutely  effectual  as  an  entailer's  debt ;  if  a  proper  debt, 
it  could  be  enforced  by  adjudication,  and  if  only  a  testamentary  provision,  it  might  be 
available  and  effectual  against  the  entailed  estate  by  force  of  statute.  Therefore  I 
think  the  law  stands  thus,  that  if  this  is  not  a  debt  on  which  adjudication  could  have 
been  led,  and  that  is  my  opinion,  then,  unless  it  be  viewed  as  within  the  Aberdeen 
Act,  and  so  effectual  as  a  provision  against  the  entailed  estate  by  virtue  of  statute, 
it  cannot  be  charged  on  this  estate.  We  have  no  question  here  on  the  Aberdeen  Act ; 
and  apart  from  the  statute,  a  gratuitous  provision,  which  is  just  a  legacy,  would  not 
be  a  burden  on  a  landed  estate  specially  conveyed  under  entail. 

If  I  am  right  in  that  view,  then  this  was  not  one  of  those  debts  which  could  have 
been  made  available  against  the  entailed  estate  by  adjudication  or  otherwise,  and 
this  petition  cannot  be  granted. 

I  think,  further,  that  we  must  consider  what  was  the  intention  of  the  maker  of 
the  entail.  Now,  the  entail  is  dated  long  after  the  bond  of  provision,  and  is  in  favour 
of  the  entailer's  only  son  and  a  series  of  substitutes.  The  substitutes'  right  is  a  specific 
light  to  a  specific  estate,  and  I  rather  think  that  nothing  is  a  burden  on  this  right, 
except  such  debts  and  obligations  as  can  be  said  to  be  true  debts  of  the  entailer's, 
enforceable  against  himself,  and  such  provisions  as  by  the  force  of  statute  are  made, 
or  can  be  made  burdens  on  the  estate.  So  I  read  the  deed,  which  does  not  provide 
that  the  entailed  estate  shall  bear  the  debts,  but  bears  that,  "  in  order  to  render  this 
tailzie  and  settlement  more  effectual,"  the  grantor's  "  heir-at-law,  executors,  and  suc- 
cesBors "  shall  relieve  the  estate  and  heirs  of  entail  of  debt ;  and  if  we  look  to  the  inten- 
tion of  the  entailer,  his  intention  appears  to  be  that  the  estate  should  not  bear  these 
burdois.  Therefore,  taking  the  case  as  brought  to  a  question  of  intention,  I  confess 
tliat,  unless  the  entailer's  intention  to  make  this  provision  a  burden  on  the  entailed 
estate  were  dearer  than  I  hold  it  to  be,  I  do  not  see  any  sufficient  ground  in  law  to  entitle 
the  Court  to  burden  the  estate  with  this  provision. 
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On  the  question  of  the  extinction  of  the  debt  confusione,  I  have  rather  more  diflSculty 
than  is  felt  by  some  of  your  Lordships,  and  I  am  not  altogether  satisfied  that  on  further 
and  careful  consideration  of  the  point  we  might  not  bring  out  the  elements  which 
support  the  plea  of  confusion. 

However,  I  do  not  mean  to  indicate  a  different  opinion  on  the  subject,  as  on  the 
other  grounds  I  concur  in  the  judgment  proposed. 

Tliia  interlocutor  was  pronounced : — **  Refuse  the  petition  so  far  as  regards  the 
£6000  therein  referred  to,  and  quoad  ultra  remit  to  the  Lord  Ordinary  to  proceed 
as  may  be  just." 

George  CJotton,  S.S.C— James  Finlay,  S.S.C— Agents. 


No.  51.  IV.  Macpherson,  252.     19  Dec.  1865.     1st  Div.— Lord  Barcaple,  C. 

John  Thoms,  'PnTsuer.— Patton—G iff ord— Balfour, 
ROBINA  Thoms,  Defender. —Lord-Adi?.  Moncreiff— Clark, 

Writ — Falsa  demonstratio — Essential  error, — The  proprietor  of  lands,  held  by  him 
as  institute  under  a  deed  of  entail,  executed  a  general  disposition  and  settlement, 
containing  a  general  conveyance  in  favour  of  an  illegitimate  daughter  of  the  whole 
heritable  and  moveable  property  of  which  he  might  die  possessed,  upon  which  she 
made  up  a  title  to  the  entailed  estate,  on  the  footing  that  the  fetters  did  not  apply  to  the 
institute.  The  next  heir  of  entail,  who  was  also  heir-at-law  of  the  institute,  raised  an 
action,  concluding  (1)  for  reduction  of  the  conveyance,  in  so  far  as  it  included  the 
lands  supposed  to  be  entailed,  on  the  grounds  of  essential  error  and  of  fraud ;  and 
(2)  for  declarator  that  the  pursuer  had  right  to  the  lands  under  the  tailzie,  on  the 
ground  that  these  were  not  included  in  the  general  conveyance,  the  granter 
thereof  believing  that  they  were  strictly  entailed,  and  having  no  intention  to 

.  disturb  the  destination  in  the  entail.  The  Court  disallowed  issues  as  to  the  testator's 
belief  and  essential  error,  but  granted  an  issue  of  fraud. 

Appeal — Ijcave  to  Appeal  refused. — Circumstances  in  which  leave  to  appeal  a  judgment 
disallowing  two  of  three  issues  refused. 

Alexander  Thoms  possessed  the  estate  of  Rumgally,  worth  about  £25,000,  as  institute 
under  a  deed  of  entail.  He  died  in  1864,  leaving  an  illegitimate  daughter,  Eobina 
Thoms,  the  defender.  In  1861  he  executed  a  general  disposition  and  settlement  in 
her  favour.  On  his  death  she  made  up  titles  to  the  estate  of  Rumgally,  on  the  assump> 
tion  that  the  fetters  of  the  entail  did  not  apply  to  her  father  as  institute,  and  that 
Rumgally  was  carried  by  his  general  settlement. 

John  Thoms,  the  deceased's  brother,  was  the  next  heir  of  entail  if  the  entail  was 
valid.  He  raised  this  action  of  declarator,  concluding  for  reduction  of  his  brother's 
genefcal  disposition  and  settlement,  and  of  a  codicil  thereto,  as  also  of  certain  notarial 
instruments  and  other  writs,  in  so  far  as  they  affected,  or  might  be  held  to  afi'ect, 
the  lands  and  estate  of  Rumgally,  and  lands  in  Ceres  Muir,  specially  described  and  set 
forth  in  the  said  pretended  notarial  instruments ;  and  further  concluding  that. 
"  whether  the  said  general  disposition  and  settlement  and  other  writs  are  reduced 
in  whole  or  in  part  or  not,  it  shoidd  be  found  and  declared  that  the  general  disposition 
and  settlement  did  not  comprehend,  and  did  not  effectually  convey  to  the  defender, 
the  lands  and  estate  of  Rumgally  and  others,  contained  in  a  disposition  and  deed  of 
entail,  dated  on  or  about  6th  February  1805,  made  and  granted  by  the  deceased  Alex- 
ander Thoms  senior  of  Rumgally,  the  father  of  the  said  deceased  Alexander  Thoms. 
which  disposition  and  deed  of  entail  is  recorded  in  the  Register  of  Entails  on  the  15th 
November  1809  " ;  and  further  concluding  that  it  should  be  declared  "  that  the  de- 
fender has  no  right  to  the  said  lands  and  estate  of  Rumgally  and  others,  contained 
in  the  said  disposition  and  deed  of  entail  of  6th  February  1805,  and  that  it  should  be 
declared  that  the  pursuer,  as  immediate  younger  brother  and  heir-at-law,  and  as  heir 
of  tailzie  and  provision  of  the  said  deceased  Alexander  Thoms  imder  the  said  disposition 
and  deed  of  entail,  is  entitled  to  make  up  the  titles  in  his  person  to  the  said  entailed  lands 
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and  estate  of  RumgaUy,  and  to  possess  and  enjoy  the  said  lands  and  estate,  to  the 
exclusion  of  the  defender,  and  of  her  foresaids,  and  of  all  others." 

The  pursuer  averred ; — (Cond.  6)  "  By  the  alleged  general  disposition  and  settle- 
ment, the  said  Alexander  Thorns  did  not  intend  to  convey,  and  aid  not  convey,  the 
estate  of  Rumgally.    He  believed  that  estate  to  be  held  under  the  fetters  of  a  strict 
entail,  and  he  believed  that  the  estate  would  devolve  necessarily  upon  the  present 
pursuer  as  the  next  heir  of  entail.    He  never  contemplated  or  intended  afiecting  the 
said  entailed  estate,  either  by  the  said  pretended  general  disposition  and  settlement, 
or  by  any  other  act  or  deed  of  his.    The  conveyance  in  the  said  general  disposition 
and  8ettle{253]-nient  does  not  embrace  the  said  entailed  estate  of  Rumgally,  aiid  the 
general  words  of  conveyance  only  include,  and  were  only  meant  by  the  testator  to 
include,  his  personal  means  and  estate."    (Cond.  7)  "  Throughout  the  whole  life  of 
the  deceased  Alexander  Thoms,  and  down  to  the  date  of  his  death,  he  was  on  terms 
of  the  closest  intimacy  and  affection  with  the  pursuer,  his  immediate  yoimger  brother. 
He  always  treated  the  pursuer  as  the  next  heir  of  entail  to  the  saia  entailed  estate. 
He  treated  and  negotiated  with  the  pursuer,  as  the  next  heir  of  entail,  in  relation  to 
expenditure  and  improvements  on  the  said  estate,  and,  as  he  had  no  lawful  children 
of  his  own,  the  said  Alexander  Thoms  spoke  of  and  treated  the  pursuer  and  his  children 
as  the  future  heirs  of  entail  in  the  estate  of  Rumgallv."    (Cond.  8)  ..."  If  it  be  true 
that  the  deed  of  entail  is  in  any  technical  respect  defective,  this  was  not  known  to  the 
said  deceased  Alexander  Thoms,  or,  if  known  to  him,  he  was  under  the  belief  that  the 
vaKdity  of  the  entail  could  not  be  thereby  affected,  or  any  alteration  of  the  destination 
made  by  him,  without  a  process  of  declarator  or  other  judicial  process  being  brought 
by  him  for  the  purpose,  calling  the  whole  heirs  of  entail  as  parties ;  but  he  never  insti- 
tuted any  such  process,  and  he  never  challenged,  and  never  intended  or  contemplated 
any  challenge  of  the  entail,  or  any  alteration  of  the  destination  thereof.    Accordingly, 
the  said  deceased  Alexander  Thoms  executed  the  alleged  general  disposition  and  settle- 
ment of  23d  January  1861,  on  the  footing  that  it  merely  conveyed  to  his  illegitimate 
daughter  his  personal  property,  and  did  not  in  the  slightest  degree  affect  the  entailed 
estate  of  which  he  was  in  possession."    (Cond  9)  "  The  said  pretended  general  disposi- 
tion and  settlement  of  23d  January  1861  was  fraudidently  impetrated  from  the  said 
deceased  Alexander  Thoms  by  the  said  Robina  Thoms,  and  by  the  said  Charles  Welch, 
writer  in  Cupar,  or  by  one  or  other  of  them,  the  said  Charles  Welch  acting  either  as 
the  agent  of  the  said  Robina  Thoms,  or,  at  all  events,  acting  for  her,  and  in  the  view 
of  promoting  her  interest.      The  said  Robina  Thoms  and  the  said  Charles  Welch, 
or  on^  or  other  of  them,  fraudulently  impetrated  the  deed  from  the  said  Alexander 
Thoms,  to  his  prejudice  and  that  of  the  pursuer,  on  the  false  and  fraudulent  pretence 
that  the  deed  conveyed  nothing  but  personal  or  moveable  property  of  the  granter, 
and  the  said  Alexander  Thoms  was  induced  to  sign  it  solely  on  this  representation 
and  in  this  belief.    He  did  so  on  the  assurance  that  it  conveyed  nothing  but  nis  personal 
estate,  with  which  he  intended  to  provide  for  the  defender,  his  illegitimate  daughter. 
If  the  said  deceased  Alexander  Thoms  had  been  informed  or  had  known  that  the  said 
general  disposition  and  settlement  might  be  held  to  convey  or  affect  the  entailed  estate, 
or  any  part  of  his  heritable  estate,  he  would  not  have  signed  the  same,  as  he  never 
wished  or  intended  to  alter  the  succession  to  the  entailed  estate,  or  to  the  heritable 
estate  belonging  to  him."    (Cond.  10)  "  Besides  the  entailed  estate,  the  said  deceased 
Alexander  l^oms  was  proprietor  of  some  lands  in  Ceres  Muir,  marching  with  the  entailed 
lands,  and  of  comparatively  small  value,  not  exceeding  in  all  £1500.    These  lands  were 
contiguous  to  Rimigally,  and  although  held  upon  a  fee-simple  title,  the  deceased  always 
r^rded  them  as  part  of  the  estate  of  Rumgally,  and  desired  that  they  should  descend 
together  to  the  heirs  of  entail  of  Rumgally.    He  frequently  expressed  this  desire, 
and  he  acted  on  the  belief  that  the  destination  in  the  entail  would  take  effect  notwith- 
^ndinf  the  said  general  disposition  and  settlement."    (Cond.  11)  "When  the  said 
deceased  Alexander  Thoms  signed  the  general  disposition  and  settlement  in  question, 
he  did  so  under  the  false  and  fraudulent  representation  of  the  said  Robina  Thoms 
and  of  the  said  Charles  Welch,  or  of  one  or  other  of  them,  that  the  deed  would  carry 
nothing  but  the  moveable  succession.    The  deed  was  written  by  the  said  Charles  Welch, 
without  any  draft  thereof  having  ever  been  prepared  or  submitted.     It  was  signed 
without  ever  having  been  read  over  to  the  [254]  deceased,  and  without  any  opportunity 
having  been  given  to  him  to  become  acquainted  with  it,  and  without  its  import  and 
nature  having  been  explained  to  him,  further  than  the  assurance  that  it  conveyed 
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nothing  but  his  personal  estate ;  and  immediately  after  being  signed,  it  was,  for  the 
purpose  of  more  efiectual  concealment  of  its  real  terms,  carried  ofi  by  the  said  Charles 
Welch,  and  thereafter  constantly  retained  by  him  in  his  own  exclusive  custody,  until 
it  was  Droduced  at  the  meeting  of  friends  after  the  funeral.  Further,  at  the  date  of 
the  saia  deed,  and  from  that  cmte  down  to  his  death,  the  said  Alexander  Thoms  was 
in  a  weak  and  infirm  state  of  health.  He  was  almost  entirely  blind  from  cataract 
or  other  disease  in  the  eyes.  The  said  Bobina  Thoms,  and  the  said  Charles  Welch 
as  her  agent,  or  one  or  other  of  them,  taking  advantage  of  the  weakness  and  facility 
of  the  said  Alexander  Thoms,  did,  by  fraud  and  circimivention,  impetrate  the  said 
deed  from  him,  fraudulently  pretending  that  it  was  a  mere  settlement  of  his  moveable 
estate."  (GoncL  12)  **  Not  only  did  the  said  deceased  Alexander  Thoms  always  con- 
template the  pursuer  as  the  next  heir  entitled  to  succeed  to  the  estate  of  Rumgally,  .  .  . 
but  he  actually  applied  to  the  pursuer,  as  next  heir  of  entail,  to  assist  him  to  make  a 
provision  of  a  personal  description  for  the  defender,  the  said  Robina  Thoms.  With 
this  view,  and  as  a  settlement  of  some  money  matters  which  depended  between  the 
pursuer  and  the  said  Alexander  Thoms,  the  pursuer  granted^  the  said  Alexander 
Thoms  the  following  obligation: — *  Rumgally,  21st  January  1862. — I  hereby  bind 
myself  or  heir  to  pay,  within  two  years  of  your  death,  five  hundred  pounds  to  whom 
you  may  direct.'  (Signed)  '  John  Thoms.'  (Addressed)  *  To  Alexander  Thoms,  Esq. 
of  Rimigally.' "  (Cond.  13)  "  This  obligation  was  granted  by  the  pursuer  to  his  late 
brother,  after  a  good  deal  of  negotiation  with  Christopher  Kerr,  writer,  Dundee,  who 
acted  as  agent  for  the  said  Alexander  Thoms.  In  a  letter  by  the  said  Alexander  Thoms 
to  Christopher  Eerr,  dated  15th  January  1862,  Mr.  Thoms,  in  reference  to  this  £500 
and  the  open  accounts  between  himself  and  the  pursuer,  says — *  Now,  as  I  am  a  poor 
man,  and  little  to  leave  to  my  daughter,  if  my  brother  John  will  agree  to  pay  to  her, 
within  two  years  after  my  death,  the  smn  of  £500,  and  in  case  of  her  death  to  revert 
back  to  his  family,  I  will  give  him  a  formal  discharge  of  all  further  claims  against  my 
late  brother  David  s  property ;  and  if  this  is  agreed  to,  the  sooner  the  discharge  is 
made  out  and  signed  the  better,  as  I  am  in  a  very  delicate  state  of  health,  and  from 
the  nature  of  my  complaint  may  be  cut  off  in  a  moment.'  This  letter  was  written 
long  after  the  execution  of  the  general  disposition  and  settlement.  The  terms  of  the 
said  letter  shew  that  the  said  Alexander  Thoms  never  intended  by  the  said  general 
disposition  and  settlement  to  convey  the  entailed  estate,  and  it  was  upon  the  footiDg 
of  this  letter  that  the  pursuer  was  induced  to  grant  the  obligation  of  21st  January 
1862  already  quoted.  By  an  endorsation  on  the  said  obligation,  dated  8th  May  1862, 
the  said  Alexander  Thoms  directed  the  pursuer  to  pay  the  said  £500  to  the  said  Robina 
Thoms.  This  sum  of  £500,  in  addition  to  his  personal  estate,  the  late  Alexander  Thoms 
made  and  intended  as  the  sole  provision  for  the  defender,  the  said  Robina  Thoms." 

The  pursuer  pleaded; — (2)  That  the  settlement  did  not  effectually  convey  the 
estate  of  Rumgally.  (3)  That  in  the  special  circumstances  of  the  case  the  settlement 
must  be  construed  as  not  conveying  the  said  estate.  (4)  Tliat  the  settlement,  in  bo 
far  as  it  might  be  held  to  convey  the  entailed  estate,  or  the  deceased's  heritage,  should 
be  reduced,  on  the  ground  of  essential  error  and  fraud  and  circumvention. 

The  pursuer's  statements  were  denied  by  the  defender. 

The  pursuer  proposed  the  following  issues :— (1)  "  Whether  Alexander  Thorns, 
.  .  .  executed  the  general  disposition  and  settlement,  dated  23d  January  1861,  .... 
under  the  belief  that  the  said  deed  did  not  convey  [255]  the  lands  and  estate  of  Rum- 
gally, held  by  the  said  Alexander  Thoms  as  heir  of  entail  under  the  disposition  and  deed 
of  entail  by  his  father,  dated  6th  February  1805  1 "  (2)  "  Whether  Alexander  Thonas, 
.  .  .  executed  the  general  disposition  and  settlement,  dated  23d  January  1861  ..  . 
under  the  essential  error  that  the  said  deed  did  not  convey  the  lands  and  estate  of 
Rumgally,  held  by  the  said  Alexander  Thoms  as  heir  of  entail  under  the  disposition 
and  deed  of  entail  by  his  father,  dated  6th  February  1805  1 "  (3)  "  Whether  the  said 
general  disposition  and  settlement  by  the  said  dece«ied  Alexander  Thoms  was  fraudu- 
lently impetrated  from  the  said  Alexander  Thoms  by  the  defender,  and  Charles  Welch, 
writer  in  Cupar,  on  her  behalf,  or  one  or  other  of  them  ?  " 

The  Lord  Ordinary  reported  these  issues.  * 


*  « " 


Note. — ^The  parties  concurred  in  taking  an  order  for  issues,  and  have  disagreed 
as  to  their  adjustment.    They  are  therefore  reported  under  the  statute. 

•*  When  the  order  for  issues  was  taken,  the  Lord  Ordinary  did  not  understand 
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In  the  Inner-House  the  pursuer,  on  20th  July  1865,  moved  for  a  proof  before 
answer  of  the  averments  in  the  6th,  7th,  8th,  12th,  and  13th  articles,  of  the  circum 
stances  in  which  the  deed  was  executed,  of  the  intentions  of  the  testator,  and  of  the 
manner  in  which  he  dealt  with  the  entailed  estate,  in  order  that  the  Court  might  be 
able  to  construe  the  general  statement,  and  to  determine  whether  it  carried  the  estate 
of  Kumgally  or  not,  before  adjusting  issues  on  the  reductive  conclusions  rested  upon 
essential  error  and  fraud.  * 

The  defender  opposed  the  motion,  and  argued  that  the  pursuer  had  set  forth  no 
relevant  case  to  support  his  declaratory  conclusions.  The  words  of  the  general  con- 
vevance  are  clear  and  unambiguous,  but  the  pursuer  says,  that  though  these  are  not 
capable  of  two  constructions,  he  will  prove  facts  and  circumstances  which  he  alleges 
on  record  prove  that  these  general  words  shall  have  a  limited  construction.  There 
was  no  precedent  for  such  a  proof.  [256]  In  none  of  the  cases  cited  was  there  a  proof 
allowed.  The  averments  of  what  the  testator  said  to  others  were  irrelevant,  and 
no  writing,  except  a  testamentary  writing,  or  a  writing  written  with  reference  to  a 
testament,  is  capable  of  being  referred  to  for  the  purpose  of  construing  such  a  deed. 

The  Court  took  the  matter  to  avizandum.  On  the  25th  of  November  the  case  was 
put  out. 

Lord  President. — ^The  result  we  have  arrived  at  in  this  case  Ls,  that  neither  the 
first  nor  the  second  issue  can  be  allowed,  and  that  there  should  be  an  issue  granted 
on  fraud.  The  only  question  is,  whether  the  parties  have  any  observations  to  make 
on  the  wording  of  the  third  issue  as  proposed. 

After  some  discussion,  the  following  issue  was  approved  of : — "  Whether  the  general 
disposition  and  settlement  by  the  now  deceased  Alexander  Thorns,  dated  23d  January 
1861,  and  of  which  No.  9  of  process  is  an  extract,  in  so  far  as  it  imports  a  conveyance 
of  the  lands  of  Rumgally,  was  fraudulently  impetrated  from  the  said  Alexander  Thoms 
by  the  defender,  and  Charles  Welch,  writer  in  Cupar,  on  her  behalf,  or  one  or  other 
of  them?"  •»• 

This  interlocutor  was  pronounced  : — *"  Disallow  the  first  and  second  of  the  proposed 
issues,  No.  14  of  process :  Allow  the  third  of  the  proposed  issues,  as  now  amended 

that  the  second  and  third  pleas  in  law  for  the  pursuer  were  to  be  insisted  in  to  any 
effect.  But  the  pursuer  now  explains,  that  he  contends  that,  on  a  sound  construction, 
the  general  disposition  and  settlement  of  Alexander  Thoms  does  not  convey  the  entailed 
estate  of  Rumgally.  He  further  maintains  that  this  construction  is  aided  by  the 
surrounding  circumstances,  and  that  he  is  entitled  to  a  proof  of  these  circumstances, 
as  set  forth  by  him  on  the  record.  He  proposes  the  issues  now  reported  as  adapted 
to  try  this  part  of  his  case,  and  also  at  the  same  time  the  questions  of  essential  error 
and  fraudulent  impetration.  The  defender  objects  to  the  proposed  issues,  on  the 
e;round — 1st,  That  the  pursuer  is  not  entitled  to  a  proof  of  the  circumstances  averred 
by  him  in  support  of  his  construction  of  the  deed,  and  that,  at  all  events,  the  first  issue 
is  not  properl^v  adapted  to  try  that  part  of  the  case  ;  2d,  that  there  is  not  a  relevant 
case  of  essential  error  set  forth  on  record ;  and  3d,  that  the  third  issue,  which  is  the 
only  one  the  pursuer  is  entitled  to,  ought  to  set  forth  specially  the  fraudulent  repre- 
sentation to  which  it  refers. 

**  The  Lord  Ordinary  thinks,  that  though  the  pursuer  may  be  entitled  to  a  proof 
before  answer  of  the  circumstances  on  which  he  founds  in  support  of  his  construction 
of  the  deed,  there  would  be  inexpediency  and  risk  of  miscarriage  in  the  attempt  to  try 
that  part  of  the  case  along  with  the  other  grounds  of  action.  And  he  does  not  thinfc 
the  general  form  in  which  the  first  issue  is  expressed  is  suitable  for  trying  that  branch 
of  the  pursuer's  case.  In  regard  to  the  second  issue,  the  Lord  Ordinary  thinks  the 
question  attended  with  difficulty,  but  he  inclines  to  the  opinion  that  the  pursuer  is 
entitled  to  an  issue  of  essential  error.  As  to  the  third  issue,  he  thinks  that,  from  the 
peculiar  description  of  the  case,  it  would  be  proper  it  should  be  so  expressed  as  to  shew 
the  nature  of  the  alleged  fraudulent  representation.  It  is  not  contended  that  it  was  a 
fraud  to  take  the  deed  at  all,  but  only  to  take  it  in  the  general  and  extensive  terms 
in  which  it  is  conceived." 

*  Hepburn,  Feb.  10,  1860,  22  D.  730;  Leith  r.  Lcith,  June  19,  1863,  anU,  vol.  i. 
p.  949  ;  Fleming  v.  Fleming,  1800,  Mor.  App.  Implied  Will,  No.  1  ;  Dundas  v.  Dundas, 
1783,  Mor.  15,585,— H.  of  L.  2  Pat.  618;  Thomson  v.  Lvell,  Nov.  18,  1836,  15  S. 
32 ;  Farquharson  v,  Farquharson,  1756,  Mor.  2290,— H.  of  L.  6  Pat.  724. 
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by  the  Court,  and  appoint  the  third  issue  as  so  amended  to  be  the  issue  for  the  trial 
of  the  cause  :  Further,  remit  the  cause  to  the  Lord  Ordinary." 

The  pursuer  thereafter  presented  a  petition  for  leave  to  appeal  against  the  inter- 
locutor, in  so  far  as  it  disallowed  the  first  and  second  issues  proposed  by  the  petitioner, 
and  in  so  far  as  it  appointed  the  issue  above  quoted  to  be  the  only  issue  to  be  granted 
to  the  pursuer  in  the  cause. 

He  argued  that  the  whole  merits  of  the  cause  were  deeply  involved  in  the  judgment. 
He  was  anxious  to  have  the  true  meaning  of  the  deed  decided  before  trying  the  question 
of  whether  it  was  impetrated  by  fraud,  or  executed  under  essential  error.  He  intended 
to  take  the  case  by  appeal  to  the  House  of  Lords  afterwards,  and  if  the  decision  of  the 
Court  of  Session,  disallowing  the  first  two  issues,  were  reversed  after  a  trial  had  taken 
place  on  the  issue  of  fraud,  there  would  be  two  trials,  and  great  and  unnecessary  expense 
caused. 

The  defender  argued  that  she  and  others  laboured  under  an  imputation  of  fraud, 
which  it  was  their  right  to  insist  upon  having  investigated  as  soon  as  possible. 

Lord  PREsroENX. — ^The  question  here  is,  whether  we  shall  grant  leave  to  appeal ; 
and  the  matter  intended  to  be  submitted  in  the  appeal  Ls,  whether  the  pursuer  is  not 
entitled  to  have  a  trial  on  the  ground  of  essential  error.  In  dealing  with  the  provisions 
in  the  Act  as  to  leave  to  appeal,  we  are  exercising  a  discretion,  and  we  have  to  balance 
the  matter  connected  with  the  case,  on  the  one  side,  and  on  the  other,  as  to  advantages 
or  disadvantages,  hardship  to  the  parties,  expediency,  convenience  of  procedure,  and 
matters  of  that  kind.  When  we  were  dealing  with  this  case  formerly,  we  thought 
we  could  grant  an  issue  on  fraud,  but  that  we  could  not  grant  an  issue  without  fraud  ; 
and  I  may  remark  that  the  record  is  rather  peculiarly  framed,  but  still  we  thought 
we  could  go  the  length  of  granting  an  issue  on  fraud.  The  question  now  is  as  to  giving 
leave  to  appeal,  and,  looking  to  the  whole  circumstances,  and  especially  to  the  fact 
that  the  case  of  fraud  is  insisted  in,  we  think  that  upon  the  whole  we  ought  not  to 
grant  leave  to  appeal,  and  that  this  trial  should  proceed. 

The  Court  pronounced  this  interlocutor  : — "  Refuse  the  prayer  of  the  said  petition  : 
Find  the  petitioner  liable  to  the  respondent  in  the  expenses  incurred  by  her  in  the 
discussion  of  the  question  on  the  petition  for  leave  to  appeal :  Allow  an  account  thereof 
to  be  given  in,"  &c. 

Alex«  J.  Napier,  W.S.— Hill,  Reid,  &  Drummond,  W.S.— Agents. 
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Malcolm  Macfarlane  and  Others,  Pursuers.— //orrf- Ad??.  Moncreiff—Deas, 
James  Morrison  and  Others  (Robertson's  Trustees),  Defenders.— 
Gifford-J,  G.  Smith, 

Jury  Trial — Special  Verdict — Road,  piMiCy  Limited  right  of. — In  an  action  raised 
in  1684,  concluding  for  declarator  that  a  certain  road  was  a  public  road,  on  an  issue 
whether,  for  forty  years,  or  for  time  immemorial,  the  road  had  been  used  as  a  public 
road,  the  jury  found  that  for  time  immemorial  prior  to  1806  it  had  been  used  as  a 
public  road  for  all  purposes,  but  that  since  that  year  it  had  not  been  used  for  horses, 
carts,  or  cattle,  but  as  a  public  road  for  foot-passengers  only.  If  eld  that  the  verdict 
was  a  verdict  for  the  pursuers,  in  so  far  as  regarded  a  public  footpath  or  road  for 
foot-passengers,  and  a  verdict  for  the  defenders  in  so  far  as  regarded  a  road  for  horses, 
carts,  or  cattle,  and  verdict  applied  accordingly. 

This  was  an  action  at  the  instance  of  Malcolm  Macfarlane,  and  certain  other  persons 
residing  in  or  near  the  village  of  Causewayhead,  in  the  county  of  Clackmannan,  con- 
cluding to  have  it  found  and  declared  that  the  road  called  the  Broad  Loan,  described  in 
the  issue  after-mentioned,  was  a  public  road,  and  for  the  removal  of  certain  obstructions 
said  to  interfere  with  its  free  use  as  a  public  road.  The  defenders,  James  Morrison 
and  Others,  Robertson's  Trustees,  who  claimed  to  be  the  owners  of  the  solum  of  the 
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road,  admitted  the  right  of  the  public  to  use  it  as  a  footpath,  and  while  admitting 
that  prior  to  1806  it  had  been  used  as  a  public  road  for  all  purposes,  maintained  that 
since  that  date,  or  for  more  than  forty  years  prior  to  the  action,  it  had  been  used  for 
foot-passengers  only.  They  averred  that  in  or  about  1800  the  trustees  under  the 
Local  Turnpike  Act  (42  Geo.  III.  c.  xcvii.,  local  and  personal),  in  altering  the  course 
of  the  old  road,  had,  in  the  exercise  of  their  powers,  shut  up  a  portion  of  it,  and  that 
the  portion  shut  up  included  the  Broad  Loan. 

The  pursuers  denied  that  the  road  so  shut  up  included  the  Broad  Loan,  and,  while 
averring  that  they  had  no  interest  to  raise  any  question  as  to  the  property  of  the  sdum 
of  the  road,  they  did  not  admit  that  it  was  the  property  of  the  defenders.  No  question 
on  this  point  was  raised  at  the  trial. 

The  following  issue  was  adjusted  before  the  Lord  Ordinary,  and  sent  to  the  jury  : 
"  Whether  for  forty  years,  or  for  time  immemorial,  prior  to  25th  October  1864, 
the  road  called  the  Broad  or  Braid  Loan,  near  the  village  of  Causewayhead,  in  or  near 
the  parish  of  Logic,  and  county  of  Clackmannan,  extending  in  a  north-easterly  direction 
from  a  point  A  on  the  copy  Ordnance  Survey  Map,  No.  7  of  process,  situated  on  the 
Ochil  turnpike-road  between  StirUng  and  Blairlogie,  to  a  point  B,  marked  on  the 
said  map,  also  situated  on  the  said  Ochil  turnpike-road,  bounded  on  the  north-west 
side  partly  by  a  block  of  buildings  called  Craigbank  Houses,  belonging  to  the  defenders, 
partly  by  the  defenders*  garden-wall,  adjoining  the  said  houses,  and  partly  by  a  line 
in  continuation  of  said  wall,  separating  the  loan  from  a  piece  of  garden  ground,  now 
the  property  of  Andrew  Chrvstal,  writer  in  Stirhng,  and  bounded  on  the  south-east 
side  partly  by  the  lands  of  Holehead,  belonging  to  John  and  John  Campbell,  and  partly 
by  the  dwelling-houses  and  ground  belonging  to  Thomas  Ferguson,  in  continuation 
of  said  lands,  or  bounded  by  lands  nearly  in  the  situation  and  direction  of  the  above- 
mentioned  boundaries,  has  been  used  as  a  public  road  connecting  the  parts  of  the  said 
public  highway  from  Stirling  to  Blairlogie,  adjoining  the  said  points  A  and  B  ? " 

At  the  trial  at  Edinburgh  before  Lord  Barcaple  and  a  jury  on  28th  and  29th  July 
1865  the  jury  returned  the  foUowinc  special  verdict : — "  Find  that  the  road  described 
in  the  issue  was  for  time  immemorid  prior  to  the  year  1806  used  as  a  public  road  for 
ail  purposes :  Find  that  since  the  year  1806  the  [258]  said  road  has  not  been  used 
for  horses,  carts,  or  cattle;  and  further,  find  that  the  said  road  has  since  the  year 
1806  continued  to  be  used  as  a  public  road  for  foot-passengers  only,  connecting  the 
parts  of  the  public  highway  from  Stirling  to  Blairlogie,  adjoming  the  points  A  and  B 
mentioned  in  the  issue ;  and  leave  it  to  the  Court  to  enter  up  a  verdict  for  the  pursuers 
or  the  defenders  in  accordance  with  law." 

The  pursuers  moved  the  Court  to  apply  this  verdict  by  entering  up  the  same  as 
a  verdict  for  them.  The  defenders  made  a  counter-motion  to  enter  it  up  "  as  a  verdict 
for  the  defenders,  subject  to  a  footpath  or  right  of  road  for  footrpassengers  only." 

Argued  for  the  pursuers ; — The  verdict  does  not  find  that  the  road  was  ever  shut 
up ;  and  a  road,  once  a  public  road,  does  not  cease  to  be  a  public  road  by  mere  disuse. 
A  public  road  is  not,  like  a  servitude  road,  limited  to  the  extent  of  the  possession.  The 
use  as  a  foot-way  is  sufficient  to  preserve  the  right  for  all  purposes.  * 

Argued  for  the  defenders ; — The  jury  have  not  found  that  the  road  is  a  public 
road,  but  only  that  it  has  been  used  as  a  public  road  for  foot-passengers,  and  not  for 
any  other  purpose,  since  1806.  This  is  what  the  defenders  have  admitted  all  along. 
The  point  raised  by  the  pursuers  should  have  been  stated  before  the  issue  was  adjusted, 
and  might  have  been  determined  without  any  trial  at  all.  It  was  therefore  now  too 
late,  the  verdict  being  simply  affirmative  of  the  defence.  The  defenders  are  entitled 
to  have  it  entered  for  them,  subject  to  a  right  of  use  for  foot-passengers. 

Lord  President. — In  this  case,  arising  on  the  terms  of  the  special  verdict  found 
by  the  jury,  each  of  the  parties  asks  to  have  the  verdict  entered  for  them.  The  issue 
sent  for  trial  was,  whether,  for  forty  years,  or  for  time  immemorial,  prior  to  25th 
October  1864,  the  road  there  described  had  been  used  as  a  public  road,  connecting 
the  parts  of  the  public  highway  from  Stirling  to  Blairlogie  adjoining  the  points  A 
and  B  on  that  highway,  marked  on  the  map  in  process.    The  special  verdict  finds — 

♦  Forbes,  Feb.  20,  1829,  7  S.  441,  referred  to  in  Bell's  Principles,  sects.  659,  1010  ; 
Thomson  v.  Murdoch,  May  21,  1862,  24  D.  975;  Forbes  v.  Morrison,  Dec.  3,  1851, 
14  D.  134 ;  Stair,  ii.  7,  10 ;  Erskine,  iii.  7,  10,  and  12  ;  Shelford  on  Highways,  p.  21  ; 
Selwyn's  Nisi  Prius,  p.  1315 ;  Vooght  v.  Winch,  2  Barn,  and  Aid.  662. 
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(1)  that  the  road  described  in  the  issue  was  from  time  immemorial  prior  to  the  year 
1806  used  as  a  public  road  for  all  purposes ;  and  (2)  that  since  the  year  1806  the  said 
road  had  not  been  used  for  horses,  carts,  or  cattle,  but  that  since  that  year  it  has  con- 
tinued to  be  used  as  a  public  road  for  foot-passengers  only,  connecting  the  parts  of 
the  public  highway  from  Stiriing  to  Blairlogie  adjoining  the  points  A  and  B,  mentioned 
in  the  issue.  And  upon  that  verdict  it  is  left  to  the  Court  to  enter  up  a  verdict  for 
the  pursuers  or  the  defenders  in  accordance  with  law.  Now,  that  verdict  appears 
to  me  to  be  one  which  answers  the  issue  put,  and  the  import  of  it  is,  that  the  road  had 
for  time  immemorial  prior  to  1806  been  used  as  a  public  road  for  all  purposes,  but 
since  1806  has  not  been  used  for  horses,  carts,  or  cattle,  and  has  been  used  as  a  public 
foot- way  only.  Since  1806,  therefore, — that  is,  for  more  than  forty  years  prior  to  the 
date  of  the  action,  this  road  appears  to  have  been  used  as  a  pubHc  footpath,  but  for  no 
other  purpose,  whereas  prior  to  that  date  there  had  been  a  different  use,  and  it  had 
been  used  for  all  purposes.  There  having  then  been  that  limited  use  only  for  more 
than  forty  years,  I  think  that  that  is  the  whole  extent  to  which  the  pursuers  can  claim 
to  have  the  verdict  entered  for  them,  and  that  we  ought,  in  conformity  with  the  finding 
of  the  jury,  to  enter  a  verdict  for  the  pursuers  to  the  extent  of  a  public  footpath  along 
the  road  in  question,  and  to  any  further  extent  to  assoilzie  the  defenders. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  verdict  re- 
turned by  the  jurv  at  the  trial  of  the  cause  on  the  28th  and  29th  July  1866,  is  to  be 
held  as  a  verdict  fcr  the  pursuers,  in  so  far  [259]  as  regards  a  pubUc  footpath  or  road 
for  foot-passengers,  and  is  to  be  held  as  a  verdict  for  the  defenders  in  so  far  as  regards 
a  road  for  horses,  carts,  or  cattle  :  Apply  the  verdict  accordingly,  and  in  respect  thereof 
find  that  there  is  a  public  footpath  or  road  for  foot-passengers  along  the  road  or  way 
in  question,  and  that  the  pursuers  and  all  others  are  entitled  to  the  free  use  of  such 
footpath  or  road  for  foot-passengers,  and  to  that  extent  and  effect  decern  in  favour 
of  the  pursuers :  Quoad  ultra  assoilide  the  defenders  from  the  conclusions  of  the  action, 
and  decern :  Find  the  pursuers  liable  to  the  defenders  in  expenses  of  process,  subject 
to  modification  :  Allow  an  account  thereof  to  be  given  in,  and  remit,"  &c. 

Duncan  &  Dewar,  W.S.— Wotherspoon  &  Mack,  S.S.C.— Agents. 


No.  53.  IV.  Macpherson,  259.    20  Dec.  1865.     Ist  Div.— Lord  Kinloch,  M. 

William  Anderson  (Ward's  Ti-iistee)  and  Another,  Pursuers.  — 

SoL-Gejv.  Yawrtg— Anderson. 

The  Glasgow  and  South-Western  Railway  Company,  Defenders.— Afacfcnari^. 

Process — Issues^  time  for  Lodging  Peremptory— 17 ih  <&  ISth  Vict.  cap.  36,  sect.  4 — 
A.  S.,  July  15,  1865,  sect,  12. — Held  that  the  period  within  which  issues  are  ap- 
pointed to  be  lodged  cannot  be  prorogated  by  written  consent  of  parties.  Observed, 
that  the  4th  sect,  of  the  Court  of  Session  Act,  1850,  which  allows  the  period  for 
"  lodging  any  naper  "  to  be  prorogated  by  written  consent,  does  not  apply  to  issues, 
but  is  confined  to  the  proper  pleadings  in  the  cause. 

In  this  action  the  Lord  Ordinary,  on  29th  November  1865,  closed  the  record  on 
revised  condescendence  and  revised  defences,  and  appointed  "the  pursuers  to  lodge 
in  process,  within  six  days,  the  issues  they  propose." 

On  4th  December  the  defenders*  agents  consented,  in  writing,  "  to  the  period  ap- 
pointed for  the  lodgment  of  issues  in  this  case  being  prorogated  till "  the  11th  December. 

On  7th  December  the  case  was  called  in  the  motion  roll,  when  the  Lord  Ordinary 
pronounced  this  interlocutor  : — "  Having  heard  parties*  procurators  on  the  pursuers* 
motion  for  a  prorogation  of  the  time  allowed  for  lodging  issues,  or  otherwise  to  allow 
the  issues  to  be  now  received,  refuses  the  motion.** 

Against  this  interlocutor  the  pursuers  reclaimed,  and  argued,— The  Lord  Ordinary 
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held  that  under  the  12th  section  of  the  Act  of  Sederunt,  15th  July  1865,  he  had  no 
altematiYe  but  to  refuse  the  motion.  But  that  Act  of  Sederunt  goes  further 
than  the  C!ourt  of  Session  Act,  1850,  sect.  4,  which  does  not  exclude  parties  from 
prorogating,  by  written  consent,  the  time  for  lodging  any  paper.  The  words  of 
this  enactment  are  comprehensive.*  An  issue  is  a  paper,  as  much  as  a  revised 
coadescendence,  and  the  reason  for  allowing  the  time  for  lodging  the  latter  to  be 
prorogated  will  equally  apply  to  the  former. 

[260]  1^6  Court  took  time  to  consider  the  question. 

At  advising,  the  opinion  of  the  Court  was  delivered  by — 

Lord  President. — ^This  is  a  ca«e  in  which,  on  29th  November,  the  Lord  Ordinary 
closed  the  record  on  the  revised  condescendence  and  revised  defences,  and  appointed 
the  pursuer  to  lodge,  within  six  days,  the  issues  he  proposed.  The  six  days  expired 
on  the  5th  December,  and  on  the  7th  the  case  was  in  the  roll  for  the  purpose  of  getting 
the  time  for  lodging  the  issues  prorogated,  or  to  allow  the  issues  to  be  received.  It 
appears  that  on  the  4th  December  the  parties  had  consented  to  a  prorogation  till 
Monday  the  11th.  When  the  motion  for  prorogation  was  made,  the  Lord  Ordinary 
refused  it,  and  against  that  interlocutor  the  reclaiming  note  we  have  now  to  dispose 
of  was  presented 

The  question  raised  before  us  is  to  this  efTect,  whether,  according  to  the  provisions 
of  the  Court  of  Session  Act,  13th  &  14th  Victoria,  cap.  36,  parties  have  power  to 
prorogate,  of  consent,  the  time  for  lodging  issues — whether  issues  fall  under  the  pro- 
viaioDS  of  the  4th  section  of  that  Act  1 

The  matter  of  prorogation  of  consent,  or  giving  parties  the  power  to  prorogate 
of  consent,  is  a  matter  of  conxparatively  recent  introduction.  It  had  no  existence 
prior  to  the  Judicature  Act  Before  that  time  prorogations  were  of  veiy  frequent 
occurrence,  but  prorogation  was  allowed  only  on  motion  made  before  the  Lord  Ordinary, 
and  there  waa  no  limit  to  the  power  of  the  Lord  Ordinary  to  prorogate.  When  a  party 
was  afraid  of  being  foreclosed  by  a  peremptory  order,  the  practice  was  not  uncommon 
to  apply  to  the  opposite  party  for  consent  to  a  prorogation,  and  a  motion  was  then  made 
to  the  Lord  Ordinary,  who  usually  gave  effect  to  the  consent  of  the  parties.  That 
system  of  prorogation  became  so  common,  and  the  business  of  the  Court  was  so  much 
retarded  by  it,  that  it  was  felt  desirable  to  limit  it.  At  that  time,  too,  motions  were 
frequently  made,  not  directly  to  prorogate  the  time  for  lodging  a  paper,  but  to  renew 
the  last  order.  This  was  sometimes  done  under  pa3rment  of  an  amand  or  fine,  usually 
4Qbw,  sometimes  under  certification.  But  when  the  Judicature  Act  was  passed,  a 
limit  was  put  to  the  power  of  the  Lord  Ordinary  to  prorogate.  Section  12  of  that 
Act  enacted,  that  "  the  Lord  Ordinary  shall  in  every  instance,  on  due  consideration 
of  the  circumstances,  fix  the  time  within  which  such  condescendence  and  answers 
shall  be  lodged,  and  such  time  shall  not  be  prorogated,  except  on  payment  of  the  ex- 
penses previously  incurred,  unless  before  the  lapse  of  the  time  so  fixed  special  appli* 
cation  shall  be  made  for  such  prorogation ;  nor  shall  the  prorogation  in  any  instance 
be  granted  except  on  cause  shewn,  or  oftener  than  once." 

That  enactment  had  reference  to  a  new  form  of  procedure  by  which  parties  were 
fimited  in  the  outset  to  an  articulate  condescendence  of  the  facts,  and  not  allowed 
to  indulge  in  what  was  called  an  argumentative  condescendence  on  the  whole  case. 
But  the  enactment  was  also  directed  towards  a  limitation  of  the  power  of  the  Lord 
Ordinary,  who  was  thereby  restricted  to  granting  prorogation  only  on  cause  shewn, 
and  not  oftener  than  once.  So  matters  stood  for  two  or  three  years,  but  it  seems  to 
have  been  foimd  that  closing  the  record  on  imperfect  pleadings  was  calculated  to 

*  Sect  4.  And  be  it  enacted,  **  That  the  periods  appointed  for  lodging  any  papers, 
or  for  transmitting  any  process  to  a  Lord  Ordinary,  or  for  closing  a  record,  may  always 
be  prorogated  by  written  consent  of  parties ;  and  the  periods  appointed  for  lodging 
any  paper,  or  for  closing  a  record,  may  always  be  once  prorogated  by  the  Lord  Ordinary, 
without  such  consent,  on  special  cause  shewn ;  and  such  prorogations  may  be  granted, 
of  consent  as  aforesaid,  either  before  or  after  the  lapse  of  such  periods." 

A.  S.,  July  15,  1865,  sect.  12.  "All  appointments  for  the  lodging  or  adjusting  of 
issaes  shall  be  held  to  be  peremptory ;  and  if  the  issue  or  issues  be  not  lodged  within  the 
time  appointed,  it  shall  be  competent  to  the  opposite  party  to  enrol  the  cause,  and  to 
take  decree  by  default,  which  decree  by  default  shall  not  be  opened  up  by  consent 
of  parties,  but  only  on  a  reclaiming  note." 
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embarrass  the  Court,  and  it  not  unfrequently  happened  that  it  was  necessary  to  get  a 
further  prorogation  in  order  to  have  the  records  made  complete;' and,  accordingly, 
the  Court  in  the  Act  of  Sederunt  of  1828  introduced  a  measure  which  was  considered 
to  be  perfectly  within  their  competency,  and  calculated  to  meet  the  difficulty.  By 
section  111  of  the  Act  of  Sederunt,  it  was  provided,  "  That  the  time  limited  for  giving 
in  papers  other  than  reclaiming  notes  may  at  any  stage  of  the  proceedings  be  proro- 
gated, without  the  necessity  of  any  application  to  the  Court,  or  Lord  Ordinary,  if  both 
parties  consent,  provided  such  consent  shall  be  in  writing,  under  the  signature  of  the 
respective  agents."  That  was  the  first  introduction  of  the  power  to  prorogate  without 
the  intervention  of  the  Court,  and  that  power  is  substantiaUy  repeated  in  13  &  14 
Vict.  cap.  36,  sec.  4.  But  the  Act  of  Sederunt  of  1828  had,  from  the  beginning  to 
the  end  of  it,  no  reference  to  the  giving  in  of  issues ;  it  had  reference  solely  to  the 
pleadings  in  the  cause.  At  that  time  issues  were  dealt  with  on  a  different  footing 
from  wnat  they  are  now,  and  in  a  way  which  quite  precludes  the  supposition  that 
they  fall  within  the  scope  of  the  enactment  in  the  Act  of  Sederunt.  They  were  then 
prepared  bv  the  issue  clerks. 

[261]  Then  the  4th  section  of  the  Court  of  Session  Act  1850,  as  we  read  it,  applies 
only  to  matters  of  pleading,  and  not  to  issues.  There  is  no  doubt  a  section  in  that 
Act  in  reference  to  issues,  viz.  section  38 ;  but  it  contains  no  provisions  as  to  pro- 
rogating the  time  for  lodging  them,  and  there  was  a  plain  reason  for  the  distinction. 
When  a  case  is  in  course  of  preparation,  new  and  additional  information  is  often  required 
in  order  to  make  the  necessary  statement  of  facts,  and  there  may  be  great  difficulty 
and  delay  in  obtaining  that  information,  which  has  to  be  collected,  perhaps,  from 
other  countries,  and  so  facility  was  given,  and  this  relaxation  was  made,  to  enable 
the  parties  to  collect  the  information  which  they  required.  But  when  the  facts  are 
once  collected,  and  the  record  closed,  nothing  further  is  required  than  to  extract  the 
issue  from  the  materials  in  the  record  before  the  Court ;  and  if  the  facte  are  there 
properly  stated,  this  can  be  done  by  persons  who  have  no  other  information  before 
them.  There  is  therefore  no  reason  for  delay  at  that  stage  of  a  cause,  and  it  is  for 
the  interest  of  parties,  and  the  credit  of  the  Court,  that  there  shoidd  be  no  unreason- 
able delay  in  preparing  the  issues. 

An  issue,  given  in  by  a  party,  is  not  a  pleading  in  the  cause ;  it  is  a  mfere  memor- 
andum of  what  the  party  suggeste  as  the  question  to  be  tried ;  and  there  can  be  no 
difficulty  for  a  party,  if  his  record  is  properly  framed,  to  extract  the  proper  issue  for 
the  trial  of  the  cause  ;  for  I  do  not  understand  how  any  one  can  frame  a  record  properly 
without  having  in  his  mind  the  issue  he  wishes  to  try,  and  selecting  from  the  materials 
before  him  those,  and  those  only,  that  are  pertinent  to  that  issue.  To  throw  into  a 
record  all  matters  directly  or  indirectly  connected  with  the  case,  or  having  any  possible 
bearing  on  it,  is  not  the  right  way  of  framing  a  record  ;  it  may  save  the  trouble  of  think- 
ing at  that  stage,  and  relieve  from  the  labour  of  selecting  and  arranging  the  materials  ; 
but  it  is  not  the  right  way  of  framing  a  record,  and  it  multiplies  the  subsequent  labour 
and  risks  of  miscarriage,  and  adds  greatly  to  the  expense.  A  party  should,  while 
preparing  the  record,  have  the  issue  he  wishes  to  try  steadily  in  view,  and  direct  his 
materials  to  that  end ;  and  if  he  has  done  so,  there  can  be  no  reason,  after  the  record 
is  closed,  for  prorogating  the  time  for  lodging  issues,  unless  under  very  special  circiun- 
stances  indeed,  e.g.y  the  illness  of  his  counsel,  or  the  like. 

I  think  the  Lord  Ordinary  was  right  in  this  matter,  and  that  it  was  his  duty  not 
to  be  controlled  by  the  agreement  of  parties.  I  also  think  that  it  is  right  for  the  clerks 
not  to  receive  issues  if  the  time  for  lodging  them  has  expired.  But  as  this  is  the  first 
case  of  the  kind  that  has  occurred,  and  we  have  power  to  allow  the  issue  to  be  received, 
we  shall  in  this  case  allow  that  to  be  done,  and  remit  the  case  to  the  Lord  Ordinary. 
Makshall  &  Stewart,  S.S.C— Gibson-Craig,  Dalziel  &  Brodies,  W.S. 

— ^Agents. 
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No.  54.  IV.  Macpherson,  261.    20  Dec.  1865.    Bill-Ghamber,  Ist  Div.— 

Lord  Mure,  0. 

Thomas  Dall  (Trustee  in  Wighton's  Sequestration),  Petitioner.— AfiiZar. 

Binhruptcy^AcceUration  of  Dividend— 19  &  20  VicL  c.  79,  sects.  125,  133,  135.— 
The  payment  of  a  first  dividend  in  a  sequestration  having  been  postponed,  and  the 
postponement  duly  notified  in  terms  of  the  statute,  and  the  statutory  period  of 
six  months  from  the  date  of  the  sequestration  having  expired,  a  petition  for  accelera- 
tion, presented  by  the  trustee  under  the  instruction  of  the  creditors,  with  the  view 
of  having  the  dividend  made  payable  before  the  arrival  of  the  statutory  period  next 
after  the  date  of  the  petition,  refused4 

This  petition  by  a  trustee  in  a  sequestration,  praying  for  an  acceleration  of  dividend, 
was  presented  to  the  Lord  Ordinary  on  the  Bills  in  December  1865. 

The  petition  set  forth ; — ^The  estates  of  Robert  Knox  Wighton,  jeweller  in  Edinburgh, 
were  sequestrated  on  1st  February  1865  by  the  Lord  Ordinary  on  the  Bills,  in  virtue 
of  the  Bankruptcy  (Scotland)  Act,  1856,  and  the  Bankruptcy  and  Real  Securities 
(Scotland)  Act,  1857,  and  the  petitioner  was  elected  and  confirmed  trustee  on  11th 
February  1865.  The  first  dividend  would  have  become  payable,  in  terms  of  the  statute, 
on  Ist  August  1865,  but  on  12th  June  1865  the  petitioner  laid  before  a  meeting  of 
[262]  the  commissioners  an  account  of  his  intromissions,  when  the  commissioners, 
taking  into  consideration  the  state  of  the  funds  at  that  date,  postponed  the  declaration 
of  a  (Uvidend  till  the  recurrence  of  another  statutory  period.  Notice  of  postponement 
was  duly  given  to  the  creditors,  in  terms  of  the  statute.  The  next  statutory  period 
for  payment  of  a  dividend  would  be  the  1st  day  of  March  1866,  which  it  would  be 
expedient  to  accelerate,  as  there  are  now  funds  in  bank  sufficient  to  pay  a  dividend 
of  6s.  8d.  in  the  pound.  The  petitioner  called  a  meeting  of  creditors  as  under  sections 
133  and  135  of  tne  Bankruptcy  Act,  1856,  for  authority  to  apply  to  the  Lord  Ordinary 
on  the  Bills  to  accelerate  the  period  for  payment  of  a  dividend.  A  meeting  of  creditors 
was  accordingly  held  on  5th  December  1865,  when  they  instructed  the  trustee  to  apply 
for  authority  to  accelerate  the  payment  of  a  dividend  to  them  of  6s.  8d.  per  pound, 
to  be  payable  on  the  3d  day  of  January  1866. 

The  petition  prayed  the  Lord  Ordinary  "  to  grant  authority  to  the  petitioner  to 
make  the  first  dividend  to  the  creditors  on  the  sequestrated  estate  of  the  said  Robert 
Knox  Wighton  payable  on  the  3d  day  of  January  next,  1866  :  Farther,  and  in  order 
to  accelerate  the  various  matters  preparatory  to  the  payment  of  said  dividend,  to  grant 
authority  to  the  petitioner  and  the  commissioners  on  said  sequestrated  estate  to  do 
'  and  perform  the  several  acts  and  duties  incumbent  on  them  respectively  in  terms 
of  said  statutes,  and  particularly  of  sections  125,  126,  127,  and  128  thereof,  so  far  as 
not  already  done  and  performed ;  and  also,  if  deemed  necessary,  to  grant  warrant 
for  such  intimation,  by  advertisement  or  notice,  to  the  creditors  on  the  estate,  of  the 
acceleration  of  said  dividend,  in  order  that  they  may  have  their  claims  duly  lodged, 
as  to  your  Lordship  may  seem  proper,  all  in  terms  of  sections  133  and  135  of  tiie  Bank- 
ruptcy (Scotland)  Act,  1856  ;  or  to  do  otherwise,"  &c. 

The  125th  section  of  the  Bankruptcy  Act,  19th  &  20th  Vict.  c.  79,  provides^  that 
on  the  expiration  of  four  months  from  the  date  of  the  deliverance  awarding  sequestra- 
tion, the  trustee  shall  make  up  a  state  of  the  bankrupt's  estate,  of  the  funds  recovered, 
and  of  the  property  outstanding ;  and  that  the  commissioners,  after  examining  the 
same,  shall  declare  whether  any,  and  what  part  of  the  net  produce  of  the  estate,  after 
making  reasonable  deduction  for  future  contingencies,  shall  be  divided  among  the 
creditors. 

The  126th  and  127th  sections  relate  to  the  examination  of  claims,  and  adjudication 
thereon  by  the  trustee,  and  the  giving  intimation  of  pajnnent  of  dividends. 

The  128th  section  requires  the  trustee,  before  the  expiration  of  six  months  from  the 
date  of  the  deliverance  awarding  sequestration,  to  make  up  a  scheme  of  division  of 
the  fund  directed  by  the  commissioners  to  be  divided. 

The  129th  section  provides  that  on  the  first  lawful  day  after  the  expiration  of  six 
months  from  the  deliverance  awarding  sequestration  the  trustee  shall  pay  to  the  creditors 
the  dividends  allotted  to  them  in  terms  of  the  said  scheme. 
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After  sections  relating  to  the  payment  of  the  second  dividend  at  the  expiration 
of  ten  months  from  the  date  of  the  deUverance,  the  133d  section,  after  providing  for 
the  acceleration  of  future  dividends,  if  a  majority  of  the  creditors  shall  so  determine, 
enacts, — "  And  even  before  the  period  assigned  for  the  first  dividend  as  aforesaid,  it 
shall  be  competent  to  three-fourths  in  number  and  value  of  the  creditors  present  at 
the  meeting  of  the  bankrupt's  examination,  or  at  any  subsequent  meeting  called  for 
the  purpose,  to  direct  the  trustee  to  apply  to  the  Lord  Orcunary  or  the  Sheriff  for 
authority  to  make  the  first  dividend  at  an  earlier  period  than  the  expiration  of  six 
months  from  the  date  of  the  deliverance  actually  awarding  sequestration,  but  not 
earlier  than  four  months  from  such  date,  if  upon  cause  shewn  it  [263]  s^H  ^  found 
expedient  so  to  do ;  and  when  the  Lord  Ordinarjr,  or  the  Sheriff,  shall,  upon  such  appUcar 
tion,  accelerate  the  first  or  any  subsequent  dividend,  which  he  is  hereby  empowered 
to  do,  he  shall  also  make  the  requisite  provision  for  the  acceleration  of  any  other  matters 
which  he  may  find  it  necessary  to  accelerate  in  consequence  thereof." 

The  134th  section  provides,  that  "  if  it  shall  appear  to  the  commissioners  that  a 
dividend  ought  to  be  postponed,  they  may  do  so  till  the  recurrence  of  another  stated 
period  for  making  a  dividend ;  and  they  shall  authorise  the  trustee  to  give  a  notice 
to  that  effect  in  the  next  Gazette."* 

The  135th  section  provides,  that  "  in  cases  where  the  sequestrated  estate  consists 
chiefly  of  land,  and  in  any  other  cases  where  it  may  be  necessary,  it  shall  be  competent 
for  the  Oourt  of  Session,  or  the  Lord  Ordinary,  or  the  Sheriff,  on  a  special  application 
by  the  trustee  and  commissioners,  to  authorise  such  alteration  in  the  periods  above 
mentioned  for  payment  of  dividends  as  shall  be  found  most  suitable  to  the  circumstances 
of  the  case." 

•  The  Lord  Ordinary  reported  the  case  to  the  First  Division,  with  the  subjoined 
note.* 

In  support  of  the  petition  it  was  argued ;—  The  creditors  are  desirous,  and  it  would 
be  for  the  advantage  of  all  parties,  that  this  dividend  should  be  accelerated.  It  is 
unreasonable  to  suppose  that  the  statute  allows  the  acceleration  of  a  first  dividend  only 
in  the  case  where  it  is  proposed  to  make  it  earlier  than  the  expiration  of  the  six  months 
from  the  deliverance  awarding  sequestration.  There  is  a  stronger  ground  for  allowing 
the  acceleration  after  the  expiration  of  that  time.  The  wotqb  of  the  135th  section 
are  large  enough  to  allow  an  acceleration  at  any  time. 

Lord  President. — I  think  this  application  cannot  be  granted. 

The  Court  pronounced  this  interlocutor  : — "  Remit  to  the  Lord  Ordinary  to  refuse 
the  prayer  of  the  petition." 

John  Leishman,  W.S.-— Agent. 

*  "  Note. — ^This  is  an  application  for  the  exercise  of  the  statutory  power  of  the  Court 
to  accelerate  a  dividend ;  and  as  the  question  raised  involves  a  point  of  considerable 
importance  in  the  administration  of  the  bankrupt  laws,  which  it  is  desirable  to  have 
authoritatively  settled,  and  the  Lord  Ordinary  doubts  his  power  to  grant  the  application, 
he  has  deemed  it  right  to  report  the  matter  for  decision. 

"  The  Lord  Ordinary  thinks  that  it  would  be  very  expedient,  in  the  position  of 
the  present  estate,  that  the  resolution  of  the  creditors  should  be  given  effect  to.  But 
his  jurisdiction  in  the  matter  is  purely  statutory ;  and  the  question  raised  is,  whether 
section  133  of  the  statute,  regulating  the  acceleration  of  dividends,  contemplates  the 
acceleration  by  the  Lord  Ordinary  of  a  first  dividend,  except  in  the  case  where  it  is 
proposed  *  to  make  the  first  dividend  at  an  earlier  period  than  the  expiration  of  the  six 
months  from  the  date  of  the  deliverance  awarding  sequestration  * ;  and  applies  to  a  case 
where,  as  here,  it  is  wished  to  alter  the  period  for  payment  of  a  first  dividend,  long  after 
the  expiry  of  six  months  from  the  date  of  the  deliverance  awarding  sequestration." 
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No.  55.  IV.  Macphkrson,  263.    21  Dec.  1865.    2d  Div.—Lord  Ormidale,  R. 

Mbs.  Anne  Hatton  and  Husband,  J^urmers.—Camphdl  Smith. 

John  Clay,  Defender. -Scoi*. 

Jane  M'Luckie,  Defender.— W.  N.  Madaren. 

Landlord  and  Tenant — Lease — Prohibition  against  subletting  and  assigning. — A 
summonfi  concluded  for  declarator  that  the  tenant  of  an  urban  tenement  had  no  right 
to  assign  the  lease  or  to  sublet  the  subjects,  and  also  for  decree  of  removing  against 
the  occupant  as  assignee  to  the  lease,  or  as  tenant  or  subtenant,  holding  and  possessing 
under  the  authority  of  the  tenant.  In  the  condescendence  it  was  [264]  iiot  directly 
averred  that  either  a  sublease  or  an  assignation  had  been  grant^,  but  only  that 
the  tenant  had  removed  his  own  goods,  and  allowed  a  person  in  a  different  trade 
to  occupy  the  shop, — ^that  the  shop  was  really  in  possession  of  the  latter,  and  that 
the  tenant's  averment  that  the  occupant  was  his  shopkeeper  was  a  transparent 
device  to  defeat  the  condition  of.  the  lease  excluding  subtenants.  The  action  held 
relevant  against  the  tenant  by  whose  lease  assignees  and  subtenants  were  excluded, 
and  against  the  occupant. 

Mrs.  Hatton,  the  proprietrix  of  a  shop  in  Nelson  Street,  Edinburgh,  and  her  hus- 
band, James  Hatton,  for  his  interest,  brought  this  action  against  John  Clay  and  Jane 
M'Luckie,  concluding  for  declarator  *'  that  under  and  in  terms  of  a  contract  of  lease, 
dated  19th  December  1861,  entered  into  between  her,  on  the  one  part,  and  John  Clay 
on  the  other  part,  she  let  to  the  said  John  Clay  and  his  heirs,  excluding  assignees  and 
subtenants,  the  shop  29  North  Nelson  Street,  to  be  possessed  by  him  for  the  purpose 
of  carrying  on  the  business  of  a  smith,  tinsmith,  bellhanger,  plumber,  gasiitter,  or 
ironmonger,  for  the  space  of  seven  years  from  and  after  Whitsunday  1862,  and  that 
the  said  John  Clay,  defender,  has  no  legal  or  valid  right  to  assign  the  lease  of  said  sub- 
jects, or  to  subset  said  subjects,  or  to  change  the  nature  of  the  possession  thereof,  or  to 
transfer  the  character  of  tenant  therein,  or  its  rights  and  privileges  in  any  manner  of 
way  to  Jane  M*Luckie,  or  any  other  person  or  persons  " :  Further  : — ^"  And  our  said 
Lords  ought  and  should  farther  decern  and  ordain  the  said  Jane  MXuckie,  as  assignee 
to  said  lease,  or  as  tenant  or  subtenant  in  said  subjects,  holding  and  possessing  the  same 
under  the  authority  of  the  said  John  Clay,  in  whatever  manner  she  may  pretend  to 
do  so,  to  cease  from  occupying  the  said  subjects,  and  to  flit  and  remove  herself,"  &c. 

The  pursuer  averred; — The  lease  expressly  excluded  assignees  and  subtenants. 
(Say  occupied  the  shop  as  an  ironmonger's  shop  from  May  1862  to  May  1863,  when 
he  removed  the  greater  part  of  his  goods  from  it.  (Cond.  11)  "  The  remainder  of  the 
stock  of  ironmongery  goods  in  the  shop  in  Nelson  Street  were  removed  by  Clay  to  another 
ironmongery  shop  occupied  by  him  in  Pitt  Street,  and  he  ceased  to  reside  or  sleep  in 
aaid  premises.  The  whole  furniture  of  the  bedroom  was  also  carried  away.  With  the 
exception  of  a  few  smoothing  irons,  and  a  tin  pail  or  two,  which  were  allowed  to  remain 
on  a  back  shelf  of  the  shop,  but  which  were  not  visible  from  the  street,  the  shop,  which 
had  been  plentifully  stocked  with  ironmongery  and  gasfitter's  goods,  such  as  grates, 
fenders,  fire-irons,  gas   chandeliers,  &c.  &c.,  was  completely  cleared   out."    (Cond. 

12)  "  About  the  same  time  the  furniture  belonging  to  Miss  M*Luckie  was  brought  into 
the  shop,  and  room,  adjoining  the  same,  and  the  window  of  the  shop,  which  had  been 
previously  stocked  with  ironmongery  goods,  was  filled  with  gloves,  ribbons,  and  other 
artides  connected  with  her  calling,  which  is  that  of  a  cleaner  of  gloves  and  ribbons, 
restorer  of  gentlemen's  clothes,  ladies'  silks,  &c.  &c.,  as  the  public  were  duly  informed 
by  various  placards  specifying  the  different  branches  of  her  business.  A  curtain  was 
put  up  at  the  back  of  the  window  to  prevent  the  interior  of  the  shop  from  being  seen. 
A  snudl  carpet  was  placed  on  the  floor  of  the  shop,  two  fancy  chairs  were  provided  for 
the  use  of  lady  customers,  and  a  large  signboard  was  placed  at  the  entrance  to  the  shop, 
dose  to  the  street,  specifying  the  articles  which  she  renovated,  and  with  her  name 
painted  conspicuously  thereon,  *  J.  M*Luckie,  from  No.  7  South  Castle  Street.' "   (Cond. 

13)  *  Prom  the  time  she  took  possession  of  said  shop,  early  in  June,  down  to  the  execu- 
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tion  of  the  summons  in  the  present  action,  in  September,  a  period  of  more  than  three 
months,  the  shop  was  in  the  entire  and  sole  possession  of  Miss  M^Luckie ;  any  furniture 
therein  was  her  property,  and  she  resided,  slept,  and  carried  on  the  various  branches 
of  her  business  in  said  premises.  From  tlie  nature  of  her  calling,  merely  cleaning  the 
goods  of  others,  she,  with  the  exception  of  a  few  trifling  articles  of  [265]  furniture, 
has  no  invecta  et  iilata  subject  to  hypothec,  the  shop  being  entirely  unstocked."  (Cond. 
16) "  When  the  present  summons  was  executed  on  the  28th  September,  Miss  MXuckie's 
effects  alone  were  in  the  shop,  but  within  two  or  three  days  thereafter  the  whole  ribbons, 
gloves,  &c.,  before^mentioned,  were  taken  out  of  the  window  of  the  shop,  and  their 
place  supplied  by  ironmongery  goods,  and  the  shop  iteelf  was  again  partially  restocked 
with  a  similar  description  of  articles,  so  as  to  present  the  external  appearance  of  an 
ironmonger's  shop.  The  defender  Clay  has  another  ironmonger's  shop  in  North  Pitt 
Street,  and  the  goods  used  to  give  the  pretended  appearance  of  an  ironmongery  business 
to  the  shop  were  brought  from  his  shop  in  Pitt  Street,  under  cloud  of  night,  or  at  an 
early  hour  in  the  morning.  They  are  of  trifling  value,  and  were  placed  where  they  are 
for  the  purpose  of  evading  the  conclusions  of  this  action.  Miss  M'Luckie's  signboard 
is  still  up,  and  she  still  continues  to  occupy  the  shop  as  her  place  of  business,  and  to 
reside  in  it.  The  shop  is  really  in  her  possession,  and  the  allegation  that  she  is  Clay's 
shopkeeper  is  a  transparent  device  to  defeat  the  special  stipulation  of  the  lease  against 
subtenants." 

The  pursuer  pleaded, — Assignees  and  subtenants  being  excluded  by  the  lease, 
Clay  had  no  legal  title  to  assign  said  lease,  nor  to  subject  the  subjects,  nor  to  confer  on 
the  defender  M'Luclde  the  character  or  the  rights  and  privileges  of  a  tenant. 

The  defenders  admitted  that  the  lease  excluded  assignees  and  subtenants,  but  alleged 
that  MXuclde  was  Clay's  shopwoman ;  that  he  had  allowed  her,  in  addition  to  attend- 
ing to  his  shop,  to  carry  on  business  for  herself.  But  that  he  had  all  along  carried  on 
his  own  business  of  ironmongery  in  the  shop. 

Clay  pleaded ; — The  defender  not  having  assigned  the  lease,  or  sublet  the  premises, 
or  otherwise  violated  the  terms  of  the  lease,  he  is  entitled  to  absolvitor. 

M*Luckie  pleaded ; — The  defender  being  only  the  shopkeeper  of  the  other  defender, 
and  being  neither  assignee  of  the  lease,  nor  subtenant  of  the  premises  in  question, 
she  ought  to  be  assoilzied. 

The  Lord  Ordinary,  of  consent,  allowed  a  proof  before  answer  by  commission.        i 

A  proof  was  led. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  it  proved  that,  under 
the  lease  No.  6  of  process,  the  defender  Clay  became  tenant  of  the  pursuers  in  the  shop 
and  other  premises  in  Nelson  Street  therein  mentioned  for  a  period  of  seven  years 
from  Whitsunday  1862,  with  a  break  in  favour  of  said  defender  at  Whitsunday  18G5  ; 
that  said  shop  and  premises  were  used  and  occupied  by  him  until  about  the  beginning 
of  June  1863,  for  carrying  on  the  trade  or  business  of  an  ironmonger,  and  selling  iron- 
mongery goods ;  that  by  said  lease  assignees  and  subtenants  are  expressly  exduded ; 
that  nevertheless,  not  only  without  the  consent  or  authority  of  the  pursuers,  but  in 
the  face  of  their  objections  and  remonstrances,  the  defenders  Clay  and  MXuckie, 
about  the  beginning  of  June  1863,  entered  into  an  arrangement  whereby  the  said  shop 
and  premises  were  given  over  by  the  former  to  the  latter,  to  be  used  and  occupied  by 
her  for  the  purpose  of  her  trade  or  business  of  cleaning  gloves,  and  renovating  or 
repairing  various  articles  of  dress ;  that  accordingly,  about  the  beginning  of  the  said 
month  of  June  the  defender  Clay  carried  away  the  greater  part  of  his  stock  in  trade 
from,  and  ceased  to  occupy  and  possess  the  said  shop  and  premises,  while,  on  the  other 
hand,  the  defender  M'Luckie,  about  the  beginning  of  said  month  of  June,  came  into 
the  occupation  and  possession  of  said  shop  and  premises,  and  thereafter  used  the  same 
just  as  if  she  was  the  tenant  thereof,  for  the  purposes  of  her  foresaid  trade  or  business  : 
Finds  that  said  arrangement  betwixt  the  defenders,  and  their  said  acts  consequent 
thereon,  amount  to  a  [266]  cession  by  the  defender  Clay  of  said  shop  and  premises  to 
the  defender  M*Luckie,  and  were  resorted  to  and  adopted  by  them  as  a  collusive  device 
to  defeat  the  condition  of  the  foresaid  lease  excluding  subtenants  and  assignees :  Finds 
further,  that  in  consequence  of  the  defender  Clay  taking  advantage  of  the  break  to  the 
lease,  and  having,  as  well  as  the  other  defender  MXuckie,  ceased  now  to  have  any 
connection  with  said  shop  and  premises,  the  pursuers  did  not  (as  stated  in  minute 
No.  97  of  process)  require  any  formal  decree  to  be  pronounced,  in  terms  of  the  con- 
clusions of  the  summons,  excepting  that  for  expenses :  finds  the  pursuers  entitled 
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to  eiqpenses,  subject  to  such  modification  as  may  be  fixed  when  their  amount  has  been 
taxed  and  reported  on  by  the  Auditor :  Allows,"  &c.* 

The  defenders  reclaimed  and  argued ; — The  action  was  irrelevant,  because,  while 
the  conclusions  of  the  action  were  for  declarator  that  the  defender  Clay  had  no  right 
to  assign  the  lease,  or  to  sublet  or  change  the  character  of  tenant  in  the  house,  it  was 
not  averred  in  the  condescendence  that  either  a  sublease  or  an  assignation  had  been 

£  anted  by  Clay  to  M*Luckie,  or  that  the  lattter  was  in  any  way  a  tenant.  No  contract 
tween  the  defenders  containing  the  essentials  of  a  lease  was  alleged.  The  mere 
penmssion  to  a  third  person  to  occupy  the  shop,  on  terms  which  cSd  not  amount 
to  a  sublease,  was  not  prohibited. 

The  Court  unanimously  sustained  the  relevancy  of  the  action. 
No  argument  was  submitted  upon  the  import  of  the  proof,  and  the  interlocutor 
of  the  Lord  Ordinary  was,  of  consent,  adhered  to. 

The  following  interlocutor  was  pronounced : — "  Of  consent  of  parties,  refuse  both 
reclaiming  notes,  and  adhere  to  the  interlocutor  reclaimed  against ;  but  modify  the 
expenses  found  due  by  the  Lord  Ordinary  to  twenty  guineas,  and  decern  for  said 
sum  of  £21  against  the  defenders  conjunctly  and  severally." 

James  Hatton,  W.S.--James  Barton,  S.S.C— Agents. 
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Gkxlatly,  Hankey,  and  Sewell,  Pursuers.— a.  Moiwrieff, 
David  Law,  Defender.— W.  M,  Thomson. 

Foreign  Witness— Jury  Trial— Proof— 11  <&  18  VicL  c.  34,  sect,  1.— The  Court 
refused  to  grant  a  warrant  to  cite  certain  persons  in  England  to  attend  as  witnesses 
at  a  jury  trial  to  prove  a  general  fact,  the  kuowledge  of  which  was  not  confined 
to  the  individuals  whose  attendance  was  desired ;  but  the  Court  expressed  its  willing- 
ness to  grant  a  commission  to  take  their  evidence,  under  reservation  of  all  objections 
to  its  admissibility,  if  it  proved  to  be  merely  the  evidence  of  skilled  witnesses. 

The  pursuers,  brokers  in  London,  brought  this  action  against  the  defender,  sole 
owner  of  the  ship  Indian  Empire^  concluding  for  commission  on  the  freight  of  the  said 

*  **  Note. — A  discussion  took  place  a  considerable  time  since  on  the  relevancy 
of  this  action,  which  resulted  in  the  Lord  Ordinary  ultimately,  at  the  request  of  both 
parties,  allowing  a  proof  before  answer  by  interlocutor  of  31st  May  1864.  To  the  note 
annexed  to  that  interlocutor  the  Lord  Ordinary  now  refers,  and  has  only  in  addition 
to  remark  that  the  proof  confirms  him  in  his  impression  originally  formed,  that  the 
action,  looking  especially  at  the  pursuer's  statements  in  articles  11,  12,  13,  and  16  of 
the  condescendence,  is  suflficiently  well  laid  to  admit  of  the  findings  in  the  preceding 
interlocutor,  if  established  by  the  evidence. 

*  The  next  question,  which  is  essentially  a  jury  one,  is  whether  these  findings  are 
supported  by  the  proof.  The  Lord  Ordinary  thinks  they  are ;  and,  having  regard  to 
all  the  circumstances,  he  is  of  opinion  that  the  pursuers  have  established  their  case. 
It  was  not  indispensable,  as  seemed  to  be  contended  for  by  the  defenders,  that  all  the 
usual  conditions  of  a  formal  assignation  or  sublease  should  be  directly  proved.  If 
that  were  so,  a  clause  excluding  assignees  and  subtenants  would  be  of  little  or  no  avail, 
as  nothing  could  be  easier  of  accomplishment  than  an  evasion  and  defeat  of  such  a 
clause.  But  the  Lord  Ordinary  has  no  doiibt  that  an  arrangement  of  the  nature  of 
a  collusive  device  to  evade  or  defeat  a  clause  or  condition  in  a  lease  excluding  assignees 
and  subtenants  is  an  infraction  of  such  a  clause  or  condition,  and  entitles  a  landlord 
to  redress  against  it  just  as  much  as  the  most  express,  direct,  and  formal  assignation 
or  sublease.  For  illustrations  of  this  principle,  the  Lord  Ordinary  may  refer  to  the 
last  edition  of  Mr.  Hunter's  Treatise  on  the  L«aw  of  Landlord  and  Tenant,  pp.  24  5- C, 
and  especially  to  the  case  of  Hamilton  v,  Somerville  and  Menzies,  February  7,  1855 
(17  D.  348),  there  cited,  the  leading  features  and  circumstances  of  which  appear  to 
have  been  strikingly  analogous  to  those  of  the  present  case." 
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ship  from  London  to  Melbourne.  The  defence  was,  that  the  pursuers  had  mismanaged 
the  contract,  by  taking  lower  rates  of  freight  than  were  received  by  other  owners 
of  similar  ships  loading  at  the  same  time  in  London  for  Melbourne.  The  case  was 
set  down  for  trial  by  jury  at  the  Christmas  sittings.  The  defender  moved  for  warrant 
(under  17  &  18  Vict.  c.  34,  sect.  1)  to  cite  certain  shipowners  in  London  to  attend 
the  trial  as  witnesses. 

An  affidavit  was  put  in  by  the  agent,  that  the  persons  named  "  were  material 
witnesses,"  that  they  were  **  the  only  parties  in  London  who  had  vessels  of  the  same  class 
as  the  Indian  Empire  loading  from  London  for  Melbourne  at  the  same  time  as  the 
Indian  Empire,  and  who  alone  can  give  direct  evidence  as  to  the  rates  of  freights  at 
which  their  said  vessels  were  then  receiving  cargo,  who,  from  their  sjiecial  sources 
of  knowledge  of  shipping  between  London  and  Melbourne  at  said  period,  are  best 
Qualified  to  speak  to  the  duty  of  the  pursuers  as  ship-brokers  in  the  circumstances 
aisclosed  in  the  record." 

The  motion  was  not  opposed. 

In  support  of  it,  it  was  submitted  that  the  witnesses  were  not  in  the  category  of 
skilled  witnesses,  but  of  witnesses  as  to  special  facts  averred  on  record  ;  that  therefore 
the  case  of  M'Niven  v.  Turner  did  not  apply.  * 

Lord  Justice-Clerk. — Your  Lordships  have  always  considered  the  duty  of  the 
Court  under  this  Act  a  very  delicate  one.  We  ought  to  be  very  careful  in  issuing 
such  warrants,  and  should  do  so  only  if  we  are  satisfied  in  our  discretion  that  it  is  proper 
to  compel  the  attendance  of  witnesses  who  cannot  otherwise  be  compelled  to  attend. 
I  am  not  satisfied  that  it  is  proper  in  this  case  to  compel  the  attendance  of  these  witnesses. 
We  will  not  grant  a  warrant  to  cite  foreign  witnesses  to  prove  a  general  fact.  The  rate 
of  freight  at  the  port  of  London  at  a  particular  time,  for  vessels  of  a  particular  kind, 
may  be  proved  in  a  great  varietv  of  ways.  It  is  not  a  fact  known  only  to  one  or  two 
individuals,  but  a  general  fact  known  to  the  commerical  world,  and  may  be  proved 
by  a  great  nianj'  witnesses.  I  think  the  case  comes  within  the  principle  of  the  case 
of  M'Niven  v.  Turner.  In  that  case,  the  witness  whose  attendance  it  was  proposed 
to  compel  was  not  properly  a  skilled  witness,  and  we  granted  a  commission,  reserving 
the  objection  to  the  admissibility  of  his  evidence,  if  it  should  prove  to  be  that  of  a  skilled 
witness  merely.  If  the  defender  asks  it,  we  will  grant  such  a  commission  here,  reserv- 
ing  the  question  whether  the  evidence  will  be  admissible  if  it  prove  to  be  merely  the 
evidence  of  skilled  witnesses. 

Wilson,  Burn,  &  Gloag,  W.S.—John  Ross,  S.S.C— Agents. 


No.  57.  IV.  Macpherson,  268.     22  Dec.  1865.     1st  Div.— Lord  Kinloch,  M. 

Daniel  Walker,  Pursuer.— Lord-Adv.  Moricreiff^—A.  Moncriefj^. 

The  Trades  Lane  Calendering  Company  and  Others,  Defenders.— 

Sol-Gen.  Young— Gifford, 

Factory  Acts— Penalty — Justice  of  Peace— Jurisdiction — Appeal — 7  Vict,  c.  15, 
sect  69.— A  complaint  under  the  Factory  Acts,  included  under  four  separate  heads 
— (1)  A  charge  for  employing  a  young  person  under  sixteen  without  having  his 
name  registered ;  (2)  for  employing  the  same  young  person  for  more  than  nine  hours 
in  the  day  without  a  surgical  certificate ;  (3)  for  employing  certain  young  persons, 
fifteen  in  number,  after  six  o'clock  in  the  evening ;  and  (4)  for  employing  the  last- 
mentioned  young  persons  between  half-past  eight  in  the  evening  and  half-past  five 
in  the  morning.  The  Justices  convicted  the  defenders,  and  in  the  conviction,  after 
setting  forth  the  charges  in  four  heads,  as  in  the  complaint,  adjudged  the  defenders 
to  pay,  "  in  respect  of  the  first  offence,  a  penalty  of  £3,  3s., — ^in  respect  of  the  second 
offence,  a  penalty  of  £2, — in  respect  of  the  third  offence,  the  sum  of  £1  of  penalty 
for  each  of  the  fifteen  young  persons  illegally  employed,  &c.,  making  in  all  the  sum 
of  £15, — and  in  respect  of  the  fourth  offence,  the  sum  of  £2  of  penalty  for  each  of 

*  July  19,  1865,  anU,  vol.  iii.  p*  1124. 
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the  fifteen  young  persons  illegally  employed,  &c.,  making  together  the  sum  of  £30, 
—said  whole  penalties,  under  the  said  several  offences,  amounting  in  the  aggregate 
to  £50,  38."  Held  that  this  was  a  conviction  for  four  separate  penalties  of  £3,  3s., 
£2,  £15,  and  £30  respectively,  and  that  therefore,  except  as  regards  the  penalty 
of  £2,  an  appeal  against  the  conviction  was  competent  to  the  Quarter  Sessions 
under  7  Vict.  cap.  15,  sect.  69,  which  allows  an  appeal  when  the  penalty  awarded 
is  more  than  £3. 

On  9th  October  1863  Daniel  Walker,  the  pursuer,  as  sub-inspector  of  factories, 
presented  a  complaint  to  the  Justices  of  Peace  for  Forfarshire,  charging  the  defenders, 
the  Trades  Lane  Calendering  Company,  Dundee,  and  certain  persons  as  partners 
thereof,  with  certain  breaches  of  the  Factory  Acts,  3  &  4  Wra.  IV.  c.  103  ;  7  Vict, 
a  15 ;  13  &  14  Vict.  c.  54  ;  23  &  24  Vict.*  c.  78 ;  and  26  &  27  Vict.  c.  38.  The 
complaint,  which  was  addressed  to  the  constables  of  the  county,  set  forth  that  the 
Trades  Lane  Calendering  Company  of  Dundee  had  offended  against  the  said  Acts, 
or  against  one  or  more  of  them, — 

"First,  Forasmuch  as"  on  25th  September  1863,  at  certain  works  in,  &c.,  they 
'did  employ  a  yoimg  person  named  George  Nicoll,  under  the  age  of  sixteen  years, 
without  having  previously  registered  his  name  in  a  register,  according  to  the  provisions 
of  sections  9  and  27  of  the  said  second  recited  Act,  &c. 

'Second,  Forasmuch  as  they,  the  said  Trades  Lane  Calendering  Company,  time 
and  place  aforesaid,  did  employ  the  said  George  Nicoll  for  more  than  nine  hours  in 
the  day,  without  having  obtained  for  him  a  surgical  certificate,  as  required  by  section 
14  of  the  said  first  recited  Act,  as  amended  by  sections  9,  16,  and  17  of  the  said  second 
recited  Act,  and  farther  amended  and  extended  by  the  said  subsequently  recited  Acts  : 

'  Third,  Forasmuch  as  they,  the  said  Trades  Jjane  Calendering  Company,  time  and 
place  aforesaid,  did  employ  the  following  young  persons  [naming  fifteen  persons]  after 
six  of  the  clock  in  the  evening,  contrary  to  section  one  of  the  said  third  recited 
Act,  as  amended  and  extended  by  the  said  subsequently  recited  Acts  ; 

"Fourth,  Forasmuch  as  they,  the  said  Trades  Lane  Calendering  Company,  time 
and  place  aforesaid,  did  employ  the  said  young  persons  during  the  night ;  that  is 
to  say,  between  the  hours  of  half-past  eight  o'clock  in  the  evening  and  half-past  five 
in  the  morning,  contrary  to  section  one  of  the  said  first-recited  Act,  as  amended  and 
extended  by  the  said  subsequently  recited  Acts ; 

"  And  the  said  Trades  Jjane  Calendering  Company  have,  by  such  their  said  offences. 
Tendered  themselves  liable  in  the  respective  penalties  provided  therefor  by  said  statutes, 
and  io  the  reasonable  costs  and  charges  of  this  proceeding,"  &c.  The  complaint  con- 
cluded by  calling  on  the  constables  to  require  the  defenders  to  appear  at  the  time  stated, 
"to  answer  to  the  said  charges,  and  to  be  farther  dealt  with  according  to  law." 

[269]  On  this  complaint  a  conviction  was,  on  20th  October  1863,  obtained  before 
two  Justices  for  the  county  at  Dundee.  This  conviction  set  out  that  the  defenders 
were  convicted  in  pursuance  of  the  said  Acts,  and  then  specified  each  of  the  four  offences 
in  the  same  terms  as  charged  in  the  complaint,  and  concluded  as  follows  : — "  And  we 
adjudged  and  ordained  them,  the  said  Trades  Jjane  Calendering  Company,  to  forfeit 
and  pay,  in  respect  of  the  offence  first  hereinbefore  set  forth,  a  penalty  of  £3,  3s., — 
in  respect  of  the  offence  second  hereinbefore  set  forth  a  penalty  of  £2, — ^in  respect  of 
the  offence  third  hereinbefore  set  forth  the  sum  of  £1  of  penalty  for  each  of  the  fifteen 
young  persons  illegally  employed  as  therein  mentioned,  making  in  all  the  sum  of  £15, 
—and  in  respect  of  the  offence  fourth  hereinbefore  set  forth  the  sum  of  £2  of  penalty 
for  each  of  the  fifteen  young  persons  illegally  employed  as  therein  mentioned,  making 
together  the  sum  of  £30, — said  whole  penalties,  under  the  said  several  offences, 
amounting  in  the  aggregate  to  £50,  3s. ;  and  we  farther  found  the  defendants  liable  in 
the  reasonable  costs  of  the  proceedings,  and  modified  the  same  to  the  sum  of  £5,  5s., 
and  decerned.    Given  under  our  hands  and  seals,"  &c. 

Against  this  conviction  the  defenders  appealed  to  the  Quarter  Sessions ;  and  on 
9th  November  1863  the  Quarter  Sessions  sustained  the  appeal,  altered  the  judgment 
of  the  Justices,  and  assoilzied  the  defenders  from  the  conclusions  of  the  complaint. 

The  sub-inspector  brought  an  action  of  reduction  of  the  appeal  and  of  the  judgment 
of  the  Quarter  Sessions,  on  the  ground  that  the  appeal  was  incompetent  under  the 
provisions  of  sect.  69  of  the  Act  7  Vict.  c.  15,  which  provides  that  "  no  appeal  shall  be 
allowed  against  any  conviction  under  this  Act,  except  for  an  offence  punishable  at 
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discretion  by  fine  or  imprisonment,  or  when  the  penalty  awarded  shall  be  more  than 
£3."  None  of  the  oflfences  in  this  case  were  punishable  at  discretion  by  fine  or 
imprisonment ;  but  the  Quarter  Sessions  had  sustained  the  appeal,  holding  that 
the  penalty  awarded  was  the  cumulative  sum  of  £.50,  3s.,  so  as  to  bring  the  whole 
case  within  the  latter  branch  of  the  clause. 

On  15th  June  1865  the  Lord  Ordinary  pronounced  an  interlocutor,  by  which  he 
"  finds  that  the  appeal  to  the  Quarter  Sessions,  taken  by  the  defenders,  was  com- 
petently taken,  and  that  the  judgment  pronounced  by  the  Quarter  Sessions  in  such 
competent  appeal  is  not  subject  to  the  review  of  this  Ck)urt ;  assoilzies  the  defenders 
from  the  conclusions  of  the  summons,  and  decerns :  Finds  the  pursuer  liable  to  the 
defenders  in  the  expenses  of  process ;  allows  an  account  thereof,"  &c.  * 

*  **  Note.— The  pursuer,  Mr.  Walker,  as  sub-inspector  of  factories,  presented,  on  9th 
October  1863,  a  complaint  to  the  Justices  of  Peace  for  Forfarshire,  accusing  the 
defenders  of  certain  breaches  of  the  Factory  Acts.  The  whole  of  the  offences  charged 
were  set  forth  as  committed  at  one  time,  viz.  on  25th  September  1863,  and  at  one 
place,  viz.  the  works  of  the  defenders  in  Dundee.  The  charges  \*  ere  all  comprehended 
in  one  complaint,  which  simply  called  on  the  defenders  to  attend  at  the  time  stated 

*  to  answer  to  the  said  charges,  and  to  be  further  dealt  with  according  to  law.* 

"  The  first  charge  was  that  of  employing  George  Nicoll,  a  young  person  under  the 
age  of  sixteen,  without  his  name  being  previously  registered  in  terms  of  the  Act ;  the 
second  that  of  employing  the  same  George  Nicoll,  *  time  and  place  aforesaid,'  for  more 
than  nine  hours  a-day  without  a  surgeon's  certificate  ;  the  third  that  of  employing, 

*  time  and  place  aforesaid,'  fifteen  young  persons  named,  after  six  o'clock  in  the  even- 
ing ;  the  fourth  that  of  employing  the  same  young  persons  during  the  night,  *  time 
and  place  aforesaid.' 

"  The  Justices  convicted  the  defenders,  and  adjudged  them  *  to  forfeit  and  pay  in 
respect  of  the  offence  first  hereinbefore  set  forth,  a  penalty  of  £3,  3s. ;  in  respect  of 
the  second  offence  hereinbefore  set  forth,  a  penalty  of  £2 ;  in  respect  of  the  offence 
third  hereinbefore  set  forth,  the  sum  of  £1  of  penalty  for  each  of  the  [270]  fifteen 
young  persons  illegally  employed  as  therein  mentioned,  making  in  all  the  sum  of  £1 5  ; 
and  in  respect  of  the  offence  fourth  hereinbefore  set  forth,  the  sum  of  £2  of  penalty 
for  each  of  the  young  persons  illegally  employed  as  therein  mentioned,  making  to- 
gether the  sum  of  £30, — said  whole  penalties  under  the  said  several  offences  amount- 
ing in  the  aggregate  to  £50,  3e.' 

"  The  defenders  appealed  against  this  conviction  to  the  Quarter  Sessions,  and  on 
9th  November  1863  the  Justices  in  Quarter  Sessions  quashed  the  conviction,  on  the 
ground,  it  is  understood,  that  the  case  did  not  fall  within  the  provisions  of  the  Factory 
Acts. 

"  The  pursuer,  the  said  inspector,  now  seeks  reduction  of  this  appeal,  and  of  the 
judgment  quashing  the  conviction,  on  the  ground  that  the  appeal  was  incomj)etent 
under  the  69th  section  of  7  Victoria,  c.  15,  which  declares,  *  That  no  appeal  shall  be 
allowed  against  any  conviction  under  this  Act  except  for  an  offence  punishable  at 
discretion,  or  when  the  penalty  awarded  shall  be  more  than  £3.'  The  pursuer  contends 
that  each  offence  charged  must  be  considered  separately,  and  not  only  so,  but  that 
each  young  person  must  be  held  to  constitute  a  separate  offence,  and  that  in 
this  view  *  the  penalty  awarded  '  (except,  at  all  events,  in  the  case  of  the  first-mentionefl 
offence)  must  be  held  to  be  less  than  £3  in  the  statutory  sense. 

"  The  Lord  Ordinary  cannot  accede  to  this  view,  and  conceives  the  appeal  to  have 
been  competently  taken.  It  is  unnecessary  to  consider  the  case  of  a  separate  com- 
plaint having  been  laid  in  the  case  of  each'  offence  and  each  person.  This  might  or 
might  not  have  been  competent.  Certainly  it  would  have  been  great  oppression. 
But  whether  this  course  would  have  been  comfietent  or  not,  it  was  not  the  course 
adopted.  The  pursuer  brought  a  single  complaint,  charging  the  defenders  with 
several  instances  of  breach  of  the  Acts,  all  alleged  to  have  been  committed  at  one  time 
and  place.  Under  this  complaint  he  obtains  an  award  of  penalties,  amounting  in 
the  aggregate  to  £50,  3s.,  for  which  aggregate  amount  he  takes  judgment.  The  Lord 
Ordinary  is  of  opinion  that,  in  the  sound  construction  of  the  Act,  and  in  a  common 
view  of  its  provisions,  the  case  is  one  in  which  the  penalty  awarded  is  more  than  £.3. 
Substantially,  what  was  in  view  was  that  no  appeal  should  be  allowed  where  the 
pecuniary  interest  involved  in  the  award  of  penalty  was  of  so  small  amount  as  not  to 
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[270]  Against  thid  interlocutor  the  pursuer  reclaimed. 

For  the  pursuer  it  was  admitted  that  an  appeal  lay  against  the  first  part  of  the 
conviction,  for  which  a  penalty  of  £3,  38.  was  imposed ;  but  it  was  contended  that 
there  was  no  appeal  competent  against  any  of  the  other  parts  of  it,  and  that  the  third 
and  fourth  convictions  were  for  fifteen  differentjpenalties  :  in  the  one  case  of  £1  each, 
and  in  the  other  of  £2  each. 

For  the  defenders  it  was  argued,  that  the  fact  that  the  cumulative  penalty  or 
penalties  amounted  to  £50,  3s.  brought  the  whole  conviction  within  the  power  of 
appeal.    At  all  events,  the  third  and  fourth  parts  of  the  conviction  were  appealable. 
At  advising — 

Lord  President. — ^There  is  some  difficulty  in  making  the  judgment  of  the  Justices 
in  this  ca.se  and  tlie  clauses  of  the  statute  fit  into  each  other.  But  the  substance  of 
the  question  which  we  have  to  determine  is,  whether  this  conviction  for  the  separate 
offences  with  which  it  professes  to  deal,  was  appealable  to  the  Quarter  Sessions  :  and 
there  is  the  further  question  under  that,  whether,  if  it  was  not  all  appealable,  part  of 
it  was  appealable,  while  another  part  was  not. 

It  seemed  to  be  held  on  both  sides  of  the  bar,  that  as  regards  the  conviction  for 
an  offence  against  the  statute,  on  account  of  which  a  penalty  of  £3,  3s.  was  imposed, 
it  was  an  appealable  conviction.  But  it  was  contended,  and  that  is  the  ground  on 
which  this  reduction  is  sought,  that  in  ail  other  respects  this  was  a  conviction  which 
was  not  appealable.  That  objection  arises  on  the  provision  of  the  69th  section  of  the 
Act  7  Vict.  c.  15,  "  that  no  appeal  shall  be  allowed  against  [271]  any  conviction  under 
this  Act,  except  for  an  offence  punishable  at  discretion  by  fine  or  imprisonment,  or 
when  the  penalty  awarded  shall  oe  more  than  £3."  In  this  case  one  of  the  offences  of 
which  the  defenders  were  convicted,  was  an  offence  against  the  Act  3  &  4  William 
IV.  c  103,  as  amended  by  subsequent  statutes,  for  which  contravention  of  the  statute 
there  was  a  conviction  in  a  penalty  of  £2,  and  that  is  said  not  to  be  appealable.  In 
regard  to  the  remaining  portions  of  the  charge,  one  was  a  charge  of  a  contravention 
of  the  statute  13  &  14  Vict.  c.  54,  and  the  other  of  a  contravention  of  the  statute  3 
&i  Will.  IV.  c.  103,  as  amended  by  subsequent  Acts.  In  each  of  these  convictions 
it  was  said  that  there  was  a  contravention  by  the  employment  of  certain  young  persons, 
fifteen  m  number,  after  six  o'clock  in  the  evening  in  the  one  case,  and  during  the 
night  (that  is  to  say)  between  the  hours  of  half-past  eight  o'clock  in  the  evening  and 
half-past  five  o'clock  in  the  morning,  in  the  other,  these  being  separate  offences  under 
the  statutes.  In  each  case  the  offence  was  said  to  have  been  committed  on  the  25th 
of  September  1863,  and,  as  laid,  it  involved  the  employment  of  various  young  persons. 
The  statutes  are  certainly  not  very  clear,  and  it  would  be  a  great  assistance  to  the 
Justices  who  haye  to  administer  them,  if  th^e  were  one  consolidating  statute  embracing 
their  different  provisions,  and  making  it  clear  how  the  Justices  are  to  deal  with  them. 
It  is  very  difficult  to  find  out  how  many  penalties  are  imposed  in  a  conviction  of  this 
kind ;  but  I  rather  think  that  the  transgressions  of  the  statutes  in  employing  persons 
under  a  certain  age  after  six  o'clock  in  the  one  case,  and  after  half-past  eight  o'clock  in  the 
other,  while  they  were  all  committed  at  one  time,  involved  a  separate  penalty  and  a 
^parate  charge  for  each  young  person  so  employed.  The  real  question  here,  however, 
is,  whether  the  total  sum  awarded  for  each  of  these  transgressions  is  to  be  regarded  as 
one  penalty  or  as  a  number  of  penalties,  one  of  them  applicable  to  each  person  employed. 
The  words  of  the  convictions,  after  setting  forth  the  penalties  imposed  for  the  first  two 
offencefi,are,"in  respectof  the  offence  third  hereinbefore  set  forth,  the  sum  of  £1  of  penalty 
for  each  of  the  fifteen  young  persons  illegally  employed  as  therein  mentioned,  maldng  in 
all  the  sum  of  £15  ;  and  in  respect  of  the  offence  fourth  hereinbefore  set  .forth,  the 
sum  of  £2  of  penalty  for  each  of  the  fifteen  young  persons  illegally  employed  as  therein 
mentioned,  making  together  the  sum  of  £30;  said  whole  penalties  under  the  said 
several  offences  amounting  in  the  aggregate  to  £50,  3s."  It  is  contended  on  the  part 
of  the  iospector,  that  that  is  a  conviction  in  fifteen  penalties  of  £1  in  the  one  case,  and 
in  fifteen  penalties  of  £2  in  the  other.  It  is  contended  on  the  part  of  the  manufacturer, 
that,  loolong  to  the  terms  of  the  complaint  and  of  the  conviction,  each  offence  was 

exceed  £3.    An  appeal  was  allowed  where  the  pecuniary  interest  was  greater.    The 
principle  of  exclusion  is  inapplicable  where  the  award  is  for  £50,  3s. 

*  It  was  not  matter  of  dispute  that  if  the  appeal  was  competent  the  judgment  pro- 
nonnoed  La  the  appeal  was  not  subject  to  the  review  of  this  Court." 
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dealt  with  as  one,  and  that  the  sum  of*  £15  in  the  one  case,  and  £30  in  the  other,  was 
one  penalty,  or  that  the  whole  £50  was  one  penalty. 

There  is  a  difficulty  here  in  holding  that  there  are  not  two  questions  to  he  dealt 
with.  It  is  not  quite  the  same  question,  whether  the  whole  £50  is  one  penalty,  and 
whether  the  sum  of  £15  imposed  for  the  third  offence  is  to  be  held  as  one  penalty  of 
that  amount,  or  fifteen  separate  penalties  of  £1,  and  in  like  manner  the  sum  of  £30  for 
the  fourth  offence  is  one  penalty  of  that  amount,  or  fifteen  separate  penalties  of  £2. 
There  may  be  different  grounds  of  decision  as  to  these  questions. 

As  to  the  first  question,  we  find  these  offences  stated  in  the  complaint  as  different 
offences.  They  are  laid  under  different  statutes,  and  they  are  in  their  nature  different 
transgressions.  They  are  substantially  separate  cases,  and  I  have  difficulty  in  holding 
that  we  can  look  upon  these  as  one  penalty  in  the  sense  of  the  69th  section  of  the  Act  7 
Vict.  c.  15,  when  they  have  reference  to  different  acta  of  transgression  of  different 
statutes.  I  cannot,  therefore,  regard  the  whole  of  this  conviction  as  a  conviction  for 
one  offence. 

But  that  still  leaves  the  question  as  to  the  different  parts  of  the  conviction.  As  to 
the  first  part  of  it,  where  a  penalty  of  £3,  3s.  was  imposed,  it  is  admitted  that  it  fell 
within  that  class  for  which  an  appeal  is  allowed.  Then,  that  where  a  penalty  of  £2 
was  imposed,  did  not.  But  there  is  still  left  the  main  question,  whether  the  third 
part  of  the  conviction,  which  clubs  together  sums  applicable  to  the  employment  of 
fifteen  different  persons,  is  appealable,  or  is  excluded  from  appeal  by  the  clause  of  Umitar 
tion  1  It  appears  to  me,  looking  to  the  manner  in  which  the  complainer  has  laid  his 
complaint  as  for  one  transgression  of  the  statute,  and  the  way  in  which  he  takes  the 
conviction,  that  he  has  put  it  in  the  power  of  the  defen-£272]-ders  to  enter  an  appeal 
as  to  the  £15,  and  the  same  in  regard  to  the  fourth  offence,  for  which  a  penalty  of  £30 
was  imposed.  If  he  had  proceed^  in  these  cases  in  detail,  for  one  penalty  of  £1  or  of  £2 
in  respect  to  each  person  employed,  there  would  have  been  no  appeal.  But  in  each 
case  he  has  set  forth  the  whole  as  one  offence  in  his  complaint,  ana  the  Justices  have 
so  dealt  with  it  and  described  it  in  the  conviction.  I  thiuK  there  is  reason  in  that  too, 
for  the  consequences  to  the  defenders  are  a  penalty  of  £15  in  the  one  case  and  £30  in  the 
other. 

I  certainly  should  have  liked  if  we  had  had  some  light  as  to  how  this  matter  has  been 
dealt  with  in  England.  The  statutes  are  British  statutes,  and  there  is  no  case  in  which 
I  should  more  have  expected  a  reference  to  English  authorities. 

I  would  add,  as  an  additional  ground  for  the  conclusion  to  which  I  have  come, 
that  under  the  statute  there  is  no  appeal  open  to  the  prosecutor.  It  is  given  only 
to  the  defenders. 

The  Quarter  Sessions  have,  I  understand,  quashed  the  conviction  altogether.  I 
think  their  judgment  will  not  fall  to  be  reduced  except  as  to  that  part  in  which  a  £2 
penalty  was  imposed. 

Lord  CuRRiEfflLL  concurred. 

Lord  Deas. — I  entirely  concur  in  the  view  expressed  by  your  Lordship;  and  I 
would  only  say  that  I  am  strongly  confirmed  in  that  view  by  the  consideration  last 
referred  to,  viz.  that  there  is  no  power  of  review  given  to  the  prosecutor,  while  it  is 
given  to  the  other  party ;  and  consequently  the  way  in  which  the  prosecutor  frames 
the  complaint  may  have  a  great  deal  to  do  with  the  competency  of  the  appeal. 

Lord  Ardmillan. — I  entirely  agree  that  this  is  a  conviction  dealing  with  four 
offences ;  and  I  would  only  observe  that,  in  laying  the  third  and  fourth  charges,  the 
prosecutor,  while  naming  fifteen  different  persons  in  each  case  in  regard  to  whom  the 
offence  was  said  to  have  been  committed,  has  not  added  the  words  usual  in  such  cases, 
"  or  one  or  more  of  them."  It  will  hardly  do  for  the  prosecutor,  who  has  so  framed 
his  complaint,  to  ask  us  to  separate  these  into  fifteen  different  offences. 

The  Court  pronounced  the  following  interlocutor  : — *"  Kecall  the  interlocutor  of 
the  Lord  Ordinary  reclaimed  against,  and  in  place  thereof  find  that  the  appeal  taken  by 
the  defenders  to  the  Quarter  Sessions,  in  so  far  as  it  had  reference  to  the  penalty  of  £2 
awarded  in  respect  of  what  is  described  in  the  conviction  as  the  offence  second  set  forth, 
was  not  competently  taken  :  Find  that  as  regards  all  the  other  penalties  awarded  by 
the  conviction  the  said  appeal  was  competently  taken,  and  the  judgment  of  the  Quarter 
Sessions  is  not  subject  to  the  review  of  this  Court :  Therefore,  in  so  far  as  relates  to  the 
said  penalty  of  £2,  reduce,  decern,  and  declare  as  libelled ;  and  ^oad  ultra  assoilzie  the 
defenders  from  the  conclusions  of  the  summons,  and  decern  :  Find  the  pursuer  liable 
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(0  the  fdefenders  in  the  expenses  of  process,  subject  to  modification :    Allow  an 
account^"  &c. 

Grown  Agent— L.  M.  Macara,  W.S.— Agents. 


Na  58.  IV.  Macpherson,  272.     22  Dec.  1865.    2d  Div.— Lord  Barcaple,  R. 

Robert  Birkbeck  and  Mandatory,  ComiAainer —Rutherfurd, 

OouN  George  Ross,  Respondent, —Adar/i. 

Et  e  contra. 

Game—Lsase — Act  1449 — Singular  Successor, — Held  (by  Lord  Barcaple,  and  ac- 
quiesced in)  in  conformity  with  Pollock,  Gilmour,  and  Company  v.  Harvey,  that 
a  lease  of  shootings,  including  a  shooting-lodge,  is  not  effectual  against  a  singular 
successor,  even  though  the  latter  at  the  time  of  his  purchase  knew  of  its  existence. 

Questiony  does  the  same  principle  apply  to  a  lease  of  a  deer  forest,  where  all  other  use  of 
the  land  is  excluded,  and  the  game  tenant  is  sole  occupant  1 

Lsa9e— Prorogation — Singular  Successor, — On  the  same  day  on  which  a  lease  for  two 
years  was  executed,  the  same  parties  executed  an  agreement  for  a  lease  of  ten  years, 
to  commence  at  the  expiry  of  the  lease  for  two  years.  Held  (by  Lord  Barcaple, 
and  acquiesced  in)  that  the  two  contracts  stood  on  a  different  footing,  and  did  not 
t<^ther  constitute  one  lease  for  twelve  years. 

[273]  Question,  Is  a  prorogation  of  a  tack,  during  its  currency,  effectual  against  a 
SLQguJar  successor  1 

The  facts  of  this  case  are  set  forth  in  the  following  portion  of  the  Lord  Ordinary's 
note:— 

■  This  case  arises  out  of  an  anomalous  and  peculiar  transaction  between  Mr.  Ward, 
the  former  proprietor  of  the  estate  of  W3rvis,  and  Mr.  Birkbeck,  in  relation  to  the  shoot- 
ings of  the  estate. 

*  By  a  formal  and  probative  contract  of  lease,  executed  by  both  parties  on  the 
10th  of  June  1862,  Mr.  Ward  let  to  Mr.  Birkbeck,  and  his  heirs  and  assignees,  *  the 
exclusive  right  of  sporting,  shooting,  and  fishing  over  the  whole  estate  of  Wyvis, 
together  with  the  deer  forest  thereof,*  and  two  IcSges  and  a  gamekeeper's  house,  for 
two  years  from  and  after  Whitsunday  1862,  which  was  declared  to  be  the  term  of  entry. 
Mr.  Birkbeck  bound  himself,  his  heirs  and  assignees,  to  pay  £400  sterling  of  rent  at 
Whitsunday  yearly  in  advance.  The  tenant  was  to  have  the  use  of  the  furniture  in 
the  lodges,  the  landlord  binding  himself  to  expend  at  least  £100  on  additional  furniture. 
The  landlord  also  bound  himself  to  allow  the  tenant  to  expend  £200  on  additions  or 
improvements  to  one  of  the  lodges.  The  deed  contains  an  obligation  by  the  tenant, 
at  the  expiry  of  the  lease,  to  remove  without  warning.  It  also  contains  a  clause  of 
registration  for  execution. 

*0n  the  same  day  on  which  this  lease  was  signed,  10th  June  18G2,  the  parties 
executed  a  writing,  which  bears  to  be  a  *  minute  of  agi'eement '  between  them.  Tliis 
minute  proceeds  on  the  recital  of  the  parties  having,  of  the  same  date,  *  entered  into 
a  lease  of  the  shootings  on  the  estate  of  Wyvis,  which  expires  at  the  term  of  Whitsunday 
1864,'  and  of  its  being  the  wish  and  intention  of  Mr.  Ward  to  *  extend  the  deer  forest 
of  Wyvis  from  its  present  boundary  east  to  the  heights  above  Correvackie,'  &c.,  and 
that  'the  forest  being  so  extended,  the  second  party  (Mr.  Birkbeck)  has  agreed  to  become 
tenant  thereof,  and  of  the  other  shootings,  in  manner  following.'  On  this  narrative, 
*  it  is  agreed  that  the  said  Robert  Birkbeck  shall  become  tenant  of  the  said  shootings, 
from  the  said  term  of  Whitsunday  1864,  for  the  period  of  ten  years,  subject  to  the  power 
of  raiunciation  hereinafter  contained,  at  the  rent  of  £500  sterling  a-year,'  being  an 
increase  of  £100  on  the  rent  payable  under  the  first-mentioned  lease.  The  parties 
bound  themselves  to  enter  into  a  regular  lease  when  f  equired. 

"  The  second  clause  of  the  agreement  provides  that '  said  lease  shall  be  on  the  same 
terms  and  conditions  as  that  which  has  now  been  entered  into  between  the  parties.' 
By  the  third  clause  the  tenant  is  to  have  power  to  put  an  end  to  *  the  said  lease  of  ten 


314  BIRKBECK  V.  ROSS  [1865]  IV.  MAOPHfiESOK,  274. 

years  to  be  entered  into  under  this  agreement,  either  from  the  commencement  or  at 
any  term  of  Whitsunday  during  the  currency  thereof,*  on  giving  six  months'  notice 
in  writing.  If  he  should  take  advantage  of  this  privilege  at  any  time  after  the  com- 
mencement of  the  lease,  he  was  to  pay  £50  in  addition  to  the  rent.  But  he  was  entitled 
to  retire  from  the  contract  altogether,  on  Riving  notice  of  his  intention  six  months 
before  Whitsunday  1864,  without  being  Uable  in  any  penalty  whatever.  The  minute 
of  agreement  is  prepared  by  the  same  agents  who  prepared  the  formal  lease.  It  also 
is  a  probative  document,  but  does  not  contain  any  clause  of  registration. 

"  The  Lord  Ordinary  has  adverted  thus  fully  and  in  deSdl  to  the  terms  of  both 
of  these  deeds,  because  it  appears  to  him  that  they  require  to  be  minutely  examined 
in  order  .to  determine  the  true  nature  of  the  contract  or  contracts  which  they  embody, 
as  between  Mr.  Ward  and  Mr.  Birkbeck,  the  contracting  parties,  themselves. 

"  By  minute  of  sale,  dated  24th  November  and  3d  December  1863,  the  respondent 
and  complainer,  Mr.  Boss,  purchased  the  estate  of  Wyvis  from  Mr.  Ward.  He  got  a 
disposition  from  the  seller,  dated  11th  May  1864,  [2740  prior  to  the  term  fixed  by  the 
minute  of  agreement  as  the  commencement  of  the  ten  years'  lease.  The  disposition 
was  recorded  on  the  1 7th  of  that  month.  Neither  the  minute  of  sale  nor  the  disposi- 
tion make  any  mention  of  an  existing  lease  of  the  shootings. 

"  In  this  state  of  matters  Mr.  Boss,  the  purchaser,  maintains  that  the  contract 
embodied  in  the  minute  of  agreement  is  not  effectual  against  him  as  a  singular  successor 
in  the  lands.  On  the  other  hand,  Mr.  Birkbeck,  who  at  the  date  of  Mr.  Boss'  purchase, 
was  in  possession  of  the  shootings,  as  they  were  let  to  him  for  two  years  by  the  contract 
of  lease,  maintains  that  he  is  entitled  to  continue  his  possession,  and  to  enter  at  Whit- 
sunday 1864  upon  possession  of  the  extended  deer  forest,  in  terms  of  the  minute  of 
agreement.  Mutual  processes  of  suspension  and  interdict  have  been  brought  to  try 
the  rights  of  parties  in  the  matter." 

The  Lord  Ordinary  pronounced  this  interlocutor : — *  Finds  that  the  minute  of 
agreement  entered  into  between  Frederick  Ward,  Esq.,  the  former  proprietor  of  the 
estate  of  Wyvis,  and  the  complainer  and  respondent,  Bobert  Birkbeck,  of  wliich  No.  7 
of  process  is  a  duplicate,  is  not,  either  by  itself,  or  taken  in  connection  with  the  contract 
of  lease  between  the  same  parties,  of  which  No.  18  of  process  is  a  duplicate,  effectual 
as  a  lease,  or  obligation  to  enter  into  a  lease,  binding  upon  the  respondent  and  com- 
plainer, Colin  George  Boss,  as  a  singular  successor  and  purchaser  of  the  said  estate : 
Therefore,  in  the  process  of  suspension  and  interdict  at  the  instance  of  the  said  Bobert 
Birkbeck  against  the  said  Colin  George  Boss,  repels  the  reasons  of  suspension,  refuses 
the  interdict,  recalls  the  interdict  formerly  granted,  and  decerns ;  and  in  the  process 
of  suspension  and  interdict  at  the  instance  of  the  said  Colin  George  Boss  against  the 
said  Bobert  Birkbeck,  sustains  the  reasons  of  suspension,  suspends,  prohibits,  inter- 
dicts, and  discharges,  in  terms  of  the  note  of  suspension  and  mterdict,  and  decerns : 
Finds  the  said  Bobert  Birkbeck  liable  to  the  said  CoUn  George  Boss  in  expenses ;  allows, " 
&c.* 


«  « 


'  Note. —  .•  .  .  1.  The  first  question  is,  whether  a  lease  of  shootings  is  in  any 
case  effectual  against  a  singular  successor  ]  This  was  decided  in  the  negative  in  the 
case  of  Pollock,  Gilmour,  and  Company  v,  Harvey,  5th  June  1828,  6  S.  913.  But  it 
is  contended  that,  since  the  date  of  that  judgment,  the  importance  and  character 
of  game  leases  has  altered,  and  that  the  law  in  regard  to  them  has  undergone  a  corres- 
ponding change.  The  Lord  Ordinary,  however,  does  not  think  that  anything  has 
occurred  which  can  be  held  to  set  aside  the  authority  of  that  case,  in  so  far  as  it  was 
there  held  that  a  lease  of  game  is  not  protected  by  the  statute  1449,  c.  18.  The  cases 
which  have  since  been  decided  as  to  game  leases  and  the  value  of  shootings  on  entailed 
estates,  have  been  as  to  whether  they  were  to  be  taken  into  view  in  computing  the  yearly 
rent  or  yearly  value,  in  order  to  fix  the  amount  of  provisions  to  ^adows  and  children. 
For  this  purpose,  a  yearly  verbal  lease  would  be  as  effectual  as  a  written  lease  for  a 
term  of  years ;  and,  according  to  the  judgment  in  the  cases  of  Menzies,  and  of  Leith 
V.  Leith,  24  D.  1059,  it  is  of  no  importance  whether  the  shootings  have  been  let  at  all, 
except  as  affording  a  more  ready  criterion  of  their  yearly  value.  Such  being  tlie 
nature  of  these  cases,  it  does  not  appear  that  any  point  could  be  decided  in  them  as 
to  the  application  of  the  Act  1449  to  a  lease  of  game.  It  was  not  even  necessary  to 
determine  as  to  the  legal  nature  and  effect  of  a  lease  of  game  as  between  the  parties 
to  it  and  their  representatives,  and  whether  it  is  strictly  entitled  in  all  respects  to  be 
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J  [275]  The  complainer  reclaimed,  but  when  the  case  was  called,  the  parties  announced 
that  the  case  had  been  settled  by  a  joint-minute. 

Gibson-Craig,  Dalziel,  &  Brodiks,  W.S.— Macrae  &  Ross,  W.S.— Agents. 

ranked  in  the  legal  category  of  leases.  It  was  never  disputed  that  such  a  lease  is  a 
lawful  contract,  binding  upon  the  parties  to  it.  This  was  assumed  in  the  case  of  Pollock, 
Gilmour,  and  Company,  as  much  as  in  the  subsequent  cases.  The  question  was 
whether,  when  this  mode  of  turning  landed  property  to  profitable  use  had  become 
available  and  common,  it  constituted  an  element  to  be  taken  into  view  in  computing 
the  annual  value  of  the  estate.  The  Lord  Ordinary  sees  nothing  in  the  case  of  Pollock, 
Gilmour,  and  Company  adverse  to  the  mode  in  which  this  question  has  been  determined. 
[275]  "There  is  one  recent  case  of  a  somewhat  different  kind.  In  Craufurd  r. 
Stewart  (23  D.  965)  the  question  was  whether  a  lessee  of  shootings  is  liable  to  be  assessed 
for  poor-rates  as  a  tenant  and  occupant.  But  here,  again,  the  primary  question  was 
whether  the  game-rent  is  not  a  part  of  the  true  yearly  value  of  the  land.  If  it  is  so, 
and  that  followed  necessarily  from  the  previous  judgments,  then  the  party  who,  in 
respect  of  payment  of  the  rent,  enjoys  that  peculiar  use  of  property  for  which  it  is  paid, 
must  be  tenant  or  occupant  of  the  lands  as  regards  that  particular  use  of  them. 

*  The  Lord  Ordinary,  therefore,  sees  no  reason  to  doubt  either  the  authority  or 
the  soundness  of  the  decision  in  the  case  of  Pollock,  Gilmour,  and  Company.  No 
doubt  the  principle  of  the  Act  1449  has  been  extended  to. leases  to  which  in  terms 
it  does  not  expressly  apply,  as,  for  instance,  leases  of  houses.  But  these  have  always 
been  cases  to  which,  in  principle  at  least,  it  is  applicable.  The  right  of  shooting  has 
greatly  increased  in  value  and  importance  as  a  commercial  subject,  but  it  has  not 
otherwise  changed  its  character.  In  some  cases  its  enjoyment  may  be  by  continuous 
and  tolerably  visible  occupation.  But  in  others,  neither  the  game  tenant,  nor  any 
person  in  his  employment,  may  reside  within  many  of  the  lands.  He  may  only  come 
to  them  occasionally  at  rare  intervals  for  a  few  hours ;  and  if  the  property  is  small, 
this  may  be  the  whole  occupation  of  which  the  subject  of  his  lease  is  capable.  Even  where, 
as  in  the  present  case,  a  lodge  and  similar  accommodation  is  let  along  with  the  shooting, 
there  may  be  nothing  distinctly  to  mark  the  boundaries  of  the  shooting  lease,  or  the 
extent  of  possession  under  it,— that  being  matter  of  arrangement,  as  where  several 
tracts  of  snooting  are  let  to  different  tenants,  and  a  portion  reserved  for  the  use  of 
the  proprietor  himself.  It  does  not  appear  to  the  Lord  Ordinary  that  such  leases 
are  of  a  kind  to  which  the  provisions  of  the  Act  1449,  or  the  rule  of  law  that  possession 
is  nectesary  to  complete  the  right  as  in  a  question  with  singular  successors,  can  be 
^ectuaUy  or  safely  applied.  The  statute  does  not  apply  to  them  in  terms,  and  down 
to  the  present  nothing  has  taken  place  to  put  purchasers  upon  their  guard  against 
the  existence  of  such  rights,  as  effectual  against  them, — the  only  case  on  the  point 
being  that  of  Pollock,  Gilmour,  and  Company,  which  is  a  distinct  judgment  to  the 
opposite  effect. 

'  The  tenant  contends  that  there  is  a  distinction  between  an  ordinary  lease  of  shoot- 
ing and  a  lease  of  a  deer  forest,  where  all  use  of  the  land  for  agricultural  or  grazing 
purposes  is  excluded,  and  the  game  tenant  is  the  sole  occupant.  The  Lord  Ordinary 
has  formed  no  opinion  adverse  to  this  view  though  the  precise  nature  and  terms  of 
the  lease  woidd  require  to  be  looked  at  in  each  case.  He  thinks  it  cannot  avail  the  tenant 
in  the  present  case,  in  which  the  deer  forest  is  only  a  portion  of  the  shootings  let.  There 
is  no  contract  for  a  lease  of  the  deer  forest  alone,  and  the  whole  must  stand  or  fall  to- 
gether. The  tenant  cannot  support  a  lease  of  the  whole  shootings,  if  that  is  in  itself 
ineffectual  against  the  purchaser,  merely  because  they  include  the  deer  forest,  a  separate 
lease  of  which  might  have  been  effectual.  For  the  same  reason,  the  lodges  being  in- 
cluded in  the  lease  of  the  shootings,  of  which  they  are  an  incident,  does  not  seem  to 
ralidate  it  if  otherwise  ineffectual.  On  these  grounds  the  Lord  Ordinary  is  of  opinion 
that  the  lease  which  Mr.  Birkbeck  claims,  being  a  lease  of  shootings,  is  not  binding 
upon  Mr.  Boss,  as  purchaser  of  the  estate. 

*  2.  But  while  he  has  not  felt  that  he  could,  with  justice  to  the  parties,  avoid  dealing 
with  this  general  question,  he  thinks  that  the  case  admits  of  being  determined  on  a 
separate  and  special  ground.  He  is  of  opinion  that  Mr.  Birkbeck  has  failed  to  shew 
that  whm  Mr.  Ross  became  proprietor  of  the  estate  as  purchaser,  he  was  in  possession 
of  the  shootings  as  tenant  under  a  lease  which  was  to  continue  after  Whitsunday  1864. 

^  The  formal  lease  for  two  years  was  distinctly  conditioned  to  come  to  an  end  at 


316  DAVIDSONS  (  applicants)  [l  8 6 5]      IV.  MA0PHEB80K,  276. 

No.  59.  IV.  Macpherson,  276.    23  Dec.  1865.    2d  Div. 

Mary  Agnes  Davidson  and  Oi'heks,  Applicants.— Mociriiiiosfe. 

Minor — Tutor  ad  litem — Poors-Bdl, — After  a  favourable  report  by  the  reporters 
on  the  probabUis  causa,  application  was  made  by  Mary  Agnes  Davidson  and  her 

that  term,  and  contained  an  express  obligation  on  the  tenant  to  remove  then.  It  bore 
no  reference  whatever  to  the  intention  of  parties  to  renew  or  prolong  it,  or  to  enter 
into  another  lease.  As  they  did  actually  on  the  same  day  execute  the  [276]  minute 
of  agreement  for  a  lease  of  ten  years,  to  commence  at  Whitsunday  1864,  it  may 
reasonably  be  assumed  that  they  had  an  object  in  keeping  the  two  contracts  separate. 
The  purpose  which  most  obviously  suggests  itself  seems  to  be,  that  they  wished  them 
to  stand  on  a  different  footing, — the  one  being  a  subsisting  lease,  which  from  its  date 
was  clothed  with  possession,  and  in  every  way  indefeasible,  and  the  other  being 
simply  a  contract  to  enter  into  a  lease  at  a  future  time.  The  whole  language  of  the 
minute  conduces  to  this  view  of  the  intention  of  the  parties,  especially  the  provision 
that  the  tenant  might  renounce  the  bargain  by  giving  six  months*  notice.  Mr.  Birk- 
beck  contends  that  the  two  deeds  constitute  only  one  lease,  under  which  he  was  in  pos- 
session from  their  date.  But  the  Lord  Ordinary  thinks  that  they  all  along  constituted, 
and  were  by  the  parties  themselves  intended  to  constitute,  two  contracts — one  for 
a  present  lease,  and  the  other  for  a  future  lease,  which  at  the  option  of  the  tenant  might 
never  come  into  existence. 

"Mr.  Birkbeck  founds  upon  the  cases  of  Richards  v.  Lindsay,  6th  January  1725, 
M.  15,217,  and  Thomson  v.  Terney,  13th  May  1791,  Hume,  780,  as  having  settled 
that  the  propagation  of  a  tack  during  its  currency  is  effectual  against  a  singular  suc- 
cessor, and  he  maintains  that  the  operation  of  the  minute  of  agreement  is  at  least 
as  effectual  in  the  present  case.  But  if  the  Lord  Ordinary  is  correct  in  the  view  which 
he  has  stated  as  to  what  must  be  inferred  to  have  been  the  intention  of  parties  in  execut- 
ing the  two  deeds,  there  is  no  room  for  raising  this  question.  If  the  parties  themselves 
intended  the  contracts  to  be  separate,  they  cannot  be  founded  on  against  the  pursuer 
as  constituting  one  lease.  Independently  of  this  view,  the  Lord  Ordinary  does  not  think 
that  the  minute  of  agreement  can  be  construed  either  as  a  prorogation  of  the  lease 
constituted  by  the  other  deed,  or  as  an  original  qualification  and  extension  of  that  lease. 
Its  whole  terms  and  provisions  lead,  in  his  opinion,  to  an  opposite  construction,  accord- 
ing to  which  the  two  contracts  stand  quite  separate. 

"  He  therefore  holds  it  unnecessary  to  determine  in  what  form  a  lease  can  be  pro- 
rogated during  its  currency,  so  that  the  prorogation  shall  be  effectual  against  singular 
successors.  This  may  of  course  be  virtually  accomplished  by  a  new  lease  being  granted 
upon  a  renunciation  of  the  original  lease,  and  there  is  authority  for  holding  that  it 
may  be  done  without  a  renunciation,  provided  it  is  clear  that  the  possession  is  to  be 
upon  the  new  lease  from  its  date.  But  the  authority  of  the  cases  of  Richards  and 
Thomson,  above  referred  to,  which  go  beyond  this,  are  called  in  question  by  Mr.  Bell, 
Prin.  p.  1210,  1  Com.  68  ;  and  in  neither  of  these  cases  did  the  point  arise  free  from 
specialties.  In  the  present  case,  for  the  reasons  already  explained,  the  Lord  Ordinary 
thinks  that  the  point  does  not  arise. 

"  3.  It  is  averred  by  Mr.  Birkbeck  that  Mr.  Ross  purchased  the  estate  in  the  full 
knowledge  of  the  lease,  and  minute  of  agreement  of  lease.  The  Lord  Ordinary  is  of 
opinion  that  this  is  not  a  relevant  averment  in  a  case  of  this  kind.  If  he  is  right  in 
holding  that  the  lease,  as  a  lease  of  game,  is  not  effectual  against  a  purchaser,  it  is 
difl&cult  to  see  how  that  essential  invalidity  can  be  cured  by  the  purchaser's  knowledge. 
In  that  view,  the  granting  of  such  a  lease  to  subsist  against  singular  successors,  was 
an  attempt  to  create  a  real,  though  temporary  right  in  the  lands,  which  the  law  refuses 
to  recognise,  and  wliich,  therefore,  a  purchaser  is  entitled  to  ignore.  In  the  case  of 
Pollock,  GUmour,  and  Company  the  offer  to  prove  the  knowledge  by  the  purchaser  of 
the  land  was  rejected.  The  question  undoubtedly  assumes  a  different  aspect  if  the 
purchaser's  right  to  object  rests  entirely  upon  the  want  of  possession  under  the  minute 
of  a^eement.  It  seems  less  inconsistent  with  legal  principle  to  hold  that  a  defect  of  this 
kind  may  be  supplied  [277]  by  a  proof  of  the  purchaser's  knowledge  of  the  right,  and 
want  of  good  faith.    But  looking  to  the  principle  on  which  leases,  m  their  own  nature 
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merdy  contracts  brother  and  sister  (all  pupils,  whose  father  was  dead)  to  be  admitted 
to  the  poors-roll.  The  Court  refused  to  entertain  the  application  until  after  the 
appointment  of  a  tutor  ad  litem  to  the  appUcants.  This  having  been  done,  they  were 
admitted. 

R.  C.  Bell,  W.S.— Agent. 


No.  60.  IV.  Macpherson,  277.    11  Jan.  1866.    1st  Div.— Lord  Ormidale,  C. 

Walter  Mackenzie  (Dixon's  Trustee),  Vur&uer.—Patton—W,  JIf.  Tlcomson. 
WiLiJAM  GOLDIE,  Delendev.—Pattison—Hall, 

Beparation — Liability  for  Wrongful  Act  done  by  authority  of  another — Issue  allowed, 
—A  person  may  be  liable  for  damage  caused  by  his  act,  although  done  by  order  or 
authority  of  another. 

A  pursuer  alleged  that  the  defender's  father,  and  the  defender  acting  with  his  father's 
authority,  wrongfully  made  a  cut  in  the  bank  of  a  water-course  on  the  father's  pro- 
perty whereby  the  pursuer  suffered  damage.  The  father  having  died,  and  the  defender 
having  been  serv^  heir  to  him,  held  that,  besides  issues  as  to  the  liabiUty  of  the 
ddender  as  representing  his  father,  the  pursuer  was  entitled  to  an  issue  whether  the 
defender  himself  had  wrongfully  made  the  said  cut,  to  the  damage  of  the  pursuer. 

This  action  was  raised  in  1860  by  Walter  Mackenzie,  trustee  on  the  estate  of  the 
deceased  William  Dixon,  of  Govan  Colliery,  against  William  Goldie,  W.S.,  as  an  indi- 
vidual, and  as  representing  his  father,  the  late  Alexander  Goldie,  W.S.  The  object 
of  the  action  was  to  recover  damages  for  injury  said  to  have  been  caused  to  mineral 
workings  belonging  to  Dixon  by  the  making,  in  1849,  of  a  cut  or  trench  through  the 
bank  of  a  water-course  in  lands  then  belonging  to  the  defender's  father,  to  which  lands 
the  defender  had  made  up  a  title  by  special  service  as  heir  of  his  father. 

The  pursuer,  as  representing  Dixon,  was  the  proprietor  of  the  lands  of  Wilson- 
town,  adjoining  the  lands  of  Wilsontown  Sheepwalk,  the  property  of  the  defender. 
The  mineral  workings  of  the  pursuer  extended  both  under  his  own  lands  and  under 
those  of  the  defender,  the  right  to  the  minerals  under  the  latter  having  been  reserved 
on  a  sale  of  the  lands  in  1810  by  the  pursuer's  author  to  the  defender's  author. 

The  pursuer  alleged — (Cond.  6)  "  That  the  said  deceased  Alexander  Goldie,  and  the 
def Older  William  Goldie,  acting  with  his  father's  authority,  in  or  about  the  year  1849, 
had  made,  or  caused  to  be  made,  a  deep  cut  or  trench  of  considerable  width  through 
a  bank  or  portion  of  soUd  ground  adjoining  the  large  ditch  or  water-course  before 
mentioned,  for  the  purpose  of  diverting  the  water  from  that  ditch  or  water-course, 
and  carrying  the  same  away  in  an  easterly  or  south-easterly  direction ;  and  for  more 
effectually  producing  said  diversion,  they  had  also  filled  up,  or  caused  to  be  filled  up, 
with  earth,  atones,  and  rubbish,  the  said  large  ditch  or  water-course.  This  they  did 
in  breach  and  violation  of  the  foresaid  exceptions  and  reservations  re-[278]-garding 

personaDy  binding  upon  the  parties  to  them,  are  effectual  against  singular  successors, 
the  Lord  Ordinary  thinks  it  is  impossible  to  hold  that  an  obligation  to  enter  into  a 
lease  on  which  there  has  been  no  possession,  and  the  term  of  entry  under  which  has 
not  arrived  when  the  lands  are  sold,  is  binding  upon  the  purchaser  in  respect  of  his 
knowledge  of  the  contract. 

**  He  should,  therefore,  be  prepared  to  decide  upon  this  general  view  of  the  law, 
independently  of  ttte  special  circumstances  of  the  case.  But  there  are  peculiarities 
in  the  contract  sought  to  be  enforced  against  the  purchaser,  which  lead  to  the  con- 
clusion that  it  never  was  intended  to  come  into  operation  if  the  lands  should  be  sold. 
The  existence  of  a  ten  years'  lease  of  the  game  would  go  far  to  destroy  the  value  of  the 
property  in  the  market,  and  the  provision  that  the  tenant  should  have  the  use  of  the 
furniture  in  the  lodges  as  part  of  the  subjects  let  was  inappHcable  to  continued  tenancy 
under  a  purchaser.  Knowledge  by  the  purchaser  of  a  contract  not  apparently  in- 
tended or  fit  to  subsist  against  him,  could  not,  it  is  thought,  make  it  binding  upon  him." 
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the  minerals,  and  with  a  reckless  disregard  of  the  consequences  to  said  mineral  work- 
ings. The  operation  was  one  which  could  not  be  carried  out  without  the  manifest 
and  inevitable  result  of  flooding  the  mineral  workings,  and  the  said  deceased  Alexander 
Goldie  and  the  defender  William  Goldie  well  knew  at  the  time,  or  ought  by  the  com- 
monest inquiry  to  have  foreseen,  that  the  consequence  of  the  operation  would  be, 
that  the  water,  in  place  of  following  its  former  course,  would  be  conducted  towards 
and  made  to  flow  into  a  hollow  communicating  with  the  outcrop  of  the  main  coal, 
where  the  coal  had  long  ago  been  worked  out.  The  Messrs.  Goldie  thus  wilfully  and 
recklessly  diverted  the  flow  of  water  which  had  existed  for  more  than  forty  years, 
and  conducted  the  water  so  diverted  into  the  said  mineral  workings,  in  violation  of 
the  reserved  rights  of  the  pursuer's  author,  and  in  breach  of  their  obligation  there- 
anent." 

The  6th  plea  for  the  defender  was  : — "  The  defender  not  having  performed  the  opera- 
tions alleged  to  have  caused  the  damages  sued  for,  but  these  having  been  performed 
by  the  late  Alexander  Goldie  at  a  time  when  the  defender  had  no  right  or  title  to  the 
lands,  and  no  right  of  management  or  interference  regarding  the  same,  he  is  not  indi- 
vidually liable  therefor,  or  for  any  consequences  arising  therefrom,  and  ought  to  be 
simdicUer  assoilzied  from  the  action." 

The  pursuer  proposed  three  issues,  but  these  not  having  been  adjusted  at  the  second 
meeting,  the  Lord  Ordinary  (Ormidale)  reported  the  case  to  the  First  Division,  adding, 
in  a  note,  that  the  defender  objected  to  the  issues,  "  not  in  respect  of  their  terms,  but 
in  respect  that,  according  to  his  contention,  the  pursuer  was  not  entitled  to  any  issue, 
and  that  the  action  ought  at  once  to  be  dismissed  as  irrelevant "  ;  but  that  it  appeared 
to  the  Lord  Ordinary  "  that  the  allegations  made  by  the  pursuer  require  that  they  should 
be  investigated  and  cleared  up  in  evidence  before  anjrthing  further  can  be  determined 
in  the  case." 

The  first  two  issues  were  directed  against  the  defender  as  representing  his  father, 
and  were  allowed  by  the  Court. 

The  third  issue  proposed  by  the  pursuer  was : — *"  Whether,  in  or  about  the  year 
1849,  the  said  William  Goldie  wrongfully  made,  or  caused  to  be  made,  a  cut  or  trench 
in  the  bank  of  a  water-course  in  the  lands  called  the  Wilsontown  Sheepwalk,  then  the 
property  of  the  said  Alexander  Goldie,  whereby  the  current  of  the  water  was  diverted 
from  its  accustomed  course,  and  flowed  into  the  mineral  workings  of  the  said  William 
Dixon,  under  and  near  to  the  said  lands,  to  the  loss,  injury,  and  damage  of  the  said 
pursuer,  as  trustee  foresaid." 

To  this  issue  it  was  objected  that  the  operations  complained  of  were  alleged  to  have 
been  executed  in  the  lifetime  of  Alexander  Goldie,  the  father,  and  by  his  authority, 
and  that  the  defender  could  not  therefore  be  personally  liable. 

In  support  of  the  issue  it  was  contended,  that  an  agent  or  servant  who  does  a  wrong- 
ful act  by  the  directions  of  another,  is  nevertheless  personally  responsible,  and  that  he 
cannot  protect  himself  from  liability  on  the  ground  that  he  acted  in  obedience  to  such 
directions.    Reference  was  made  to  Addison  on  Wrongs  and  their  Remedies,  p.  832. 

Lord  President. — ^With  regard  to  the  third  issue,  which  is  framed  on  the  ground 
of  the  personal  liability  of  William  Goldie,  the  question  has  been  raised  somewhat 
broadly,  whether  an  action  can  be  maintained  against  a  person  for  a  wrong  done  by 
him  by  the  order  of  another.  I  do  not  think  it  necessary  here  to  decide  that  abstract 
question.  There  may  be  cases  in  which  a  man  would  be  liable  under  such  circum- 
stances, and  there  may  be  cases  where  he  would  not  be  liable.  The  question  is,  whether 
there  is  a  case  stated  on  this  record  as  against  William  Goldie.  I  think  there  is  a  case 
stated  against  William  Groldie,  and  that  this  issue  is  calculated  to  try  that  case.  It 
charges  a  wrongful  act  on  the  part  of  William  [279]  Goldie,  and  I  think  the  averments 
in  the  record  are  such  as,  if  made  out,  would  shew  him  to  be  liable ;  but  it  must  be  shewn 
that  there  was  a  wrong  done  by  him.  There  are  certainly  cases  in  which  a  man  may 
make  himself  personally  liable,  although  he  acts  under  the  ordere  of  another.  Take 
the  case  of  a  contractor,  employed  by  a  proprietor  to  make  a  drain  in  his  property. 
He  may  say  to  the  proprietor,  "  if  the  drain  is-  made,  the  water  will  run  into  that  coal- 
pit, and  cause  damage  to  your  neighbour " ;  and  if  the  proprietor  tells  him  not  to  mind, 
and  the  contractor,  with  his  eyes  open,  goes  on  with  the  work,  and  the  damage  is 
caused,  I  do  not  see  why  the  contractor  should  not  be  liable. 

Each  case  depends  on  circumstances,  and  all  I  say  is,  that  under  the  word  "  wrong- 
fully "  in  this  issue,  the  pursuer  must  bring  home  wrongfulness  to  Mr.  William  Goldie 
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himself,  and  that  it  will  not  do  merely  to  shew  a  wrongful  act  on  the  part  of  his  father. 
I  think,  therefore,  that  this  issue  must  be  approved  of. 

Lord  Curriehill  concurred. 

Lord  Deas. — I  am  of  the  same  opinion ;  and  I  would  only  make  the  single  observa- 
tion, that  something  may  depend  on  who  the  party  is  who  is  sought  to  be  made  person- 
ally Kable,  and  what  position  he  holds  relative  to  the  proprietor.  Here  it  is  the  son, 
the  expectant  heir  to  the  property,  who  might  naturally  take  a  good  deal  upon  him, 
and  who  has  since  been  servea  heir  in  special  to  his  father.  A  man  may  be  personally 
liable  under  certain  circumstances,  while  he  would  not  be  liable  under  others.  The 
relative  position  of  the  parties  is  an  element  in  the  case. 

Lord  Ardmillan  concurred. 

The  following  interlocutor  was  pronounced : — "  Approve  of  the  issues  No.  66  of 
process  as  amended,  and  appoint  the  same  to  be  the  issues  for  the  trial  of  the  cause, 
and  remit  to  the  Lord  Ordinary  :  Find  the  defender  liable  to  the  pursuer  in  the  expenses 
of  process  incurred  by  him  since  the  date  on  which  the  record  in  the  cause  was  closed  : 
Allow  an  account,"  &c. 

Melville  &  Lindbsay,  W.S.— James  Sobikrville,  S.S.G.— Agents. 
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Mrs.  Isabella  Bain  or  Smith,  Fursuev.-'Pation—Asher. 
Adam  Smith,  DefendeT.—Fraser— Scott. 

Husband  and  Wife — Marriage-Contract — Desertion — Title  to  Sue, — Held  (1)  that 
the  fact  that  a  wife  had  deserted  her  husband  was  not  a  good  defence  to  an  action 
by  her  against  him  for  payment  of  an  annuity,  which  the  antenuptial  contract  of 
marriage  provided  should  be  paid  to  her  half-yearly  during  the  subsistence  of  the 
marriage  exclusive  of  the  husband's  ;w5  mariti ;  (2)  that  a  wife  (with  a  curator  ad 
litem)  had  a  title  to  sue  her  husband  for  payment  of  a  provision  made  to  her  in  the 
marriage-contract,  although  other  persons  were  nominated  in  the  contract,  at  whose 
instance  all  action  and  execution  in  implement  thereof  should  pass. 

The  antenuptial  contract  of  marriage  entered  into  between  the  pursuer  and  the 
defender,  Mrs.  and  Mr.  Smith,  contained  the  following  among  other  provisions  ; — "  In 
eontemplation  of  which  marriage  the  said  Adam  Smith  hereby  binds  and  obliges  himself, 
his  heirs,  executors,  and  successors  whatsoever,  to  settle  and  secure  a  free  yearly  annuity 
of  £60  sterling  in  favour  of  the  said  Isabella  Bain,  to  be  paid  during  the  subsistence 
of  the  said  marriage,  and  during  her  natural  life,  in  the  event  of  her  surviving  after 
its  dissolution  by  the  predeceasing  of  the  said  Adam  Smith,  while  she  remains  a  widow, 
aUenarly,  exclusive  of  the  said  Adam  Smith's  jus  mariti,  courtesy  of  Scotland,  or  other 
tide,  and  also  exclusive  of  liabilities  for  his  acts  and  deeds,  and  the  diligence  of  his 
creditors,  which  rights,  quoad  the  said  annuity,  are  hereby  renounced  by  the  said 
Adam  Smith,  payable  said  annuity  by  equal  portions,  at  two  terms  in  the  year,  Whit- 
Bonday  and  Martinmas,  commencing  the  first  payment  at  the  term  of  Martinmas 
next.''  "  On  the  other  part,  and  in  contemplation  of  said  marriage,  the  said  Isabella 
Bain  hereby  dispones,  assigns,  transfers,  conveys,  and  makes  over  to  [280]  and  in  favour 
of  herself,  the  said  Isabella  Bain,  in  liferent,  for  her  liferent  allenarly,  during  all  the 
days  of  her  natural  life,  exclusive  of  the  jus  mariti  of  the  said  Adam  Smith,  and  there- 
after, in  the  event  of  the  said  Isabella  Bain  predeceasing  the  said  Adam  Smith,  to  and 
in  favour  of  the  said  Adam  Smith,  in  liferent,  for  his  liferent  use  allenarly,  during  all 
the  days  of  his  natural  Ufe,  and  to  the  child  or  children  to  be  procreated  of  the  said 
intended  marriage,  share  and  share  alike,  in  fee  ...  All  and  Wliole  the  one-fourth 
part  or  share  which  she,  the  said  Isabella  Bain,  has  right  to  in  the  estates,  heritable  and 
moveable,  of  the  said  deceased  James  Bain,  her  father,  assigned  or  conveyed  in  or 
falHng  under  his  trust-disposition  and  settlement."  "  And  it  is  also  hereby  agreed  that 
all  manner  of  action  and  execution  shall  pass  upon  this  contract  for  implement  thereof 
in  favour  of  the  said  Isabella  Bain,  and  the  children  of  the  said  marriage,  at  the  instance 
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of "  nine  persons  named,  of  whom  Mrs.  Bain  was  not  one,  *  and  the  acceptors  or  acceptor, 
survivors  or  survivor  of  them,  or  a  majority  of  the  acceptors  and  survivors  for  the 
time  being." 

After  the  marriage  took  place,  Mr.  Smith  received  a  considerable  sum  of  money 
(the  amount  of  which  was  matter  of  dispute),  as  his  wife's  share  of  her  father's  estate. 
This  money  he  retained  in  his  own  hands. 

In  1865  Mi's.  Smith  left  her  husband's  house,  in  consequence  of  quarrels  between 
her  and  him. 

She  then  raised  this  action  against  him,  concluding  for  half-yearly  payment  of 
the  annuity  of  £60  settled  upon  her  by  the  clause  of  the  marriage-contract  above  set 
forth,  or  alternatively,  for  payment  or  consignation  of  £2000,  or  such  other  sum  sa 
might  be  fixed,  to  be  invested  at  the  sight  of  the  Court,  to  secure  payment  of  the  said 
annuity. 

The  summons  further  concluded  for  payment  of  "£1248,  16s.  5d.,  or  of  such  sum 
as  shall  be  ascertained  to  be  the  just  amoimt  or  value  of  one-fourth  part  or  share  to 
which  the  pursuer  had  right  of  and  in  the  estates,  heritable  and  moveable,  of  the 
deceased  James  Bain,  writer  in  Dunblane,  her  father,  or  to  consign  the  same  as  may 
be  directed  by  our  said  Lords,  in  order  that  the  pursuer  may  invest  the  same  in  terms 
of  the  said  contract,  and  of  the  destination  thereof  after-mentioned,  or  that  the  same 
may  be  invested  at  the  sight  of  the  Court,  and  which  fourth  part  or  share  of  the  estates, 
heritable  and  moveable,  of  the  said  deceased  James  Bain,  was  intromitted  with,  uplifted, 
and  received,  and  is  retained,  by  the  said  Adam  Smith." 

The  defender  averred  that  the  pursuer  had  deserted  him. 

He  pleaded ; — (2)  The  pursuer,  being  a  married  woman,  has  no  right  to  sue  the 
present  action,  especially  as  trustees  were  appointed  under  the  marriage  contract  to 
enforce  implement  thereof.  (3)  The  pursuer  is  not  entitled  to  sue  this  action  so  long 
as  she  continues  her  desertion  of  the  defender.  (6)  The  defender's  right  of  adminis- 
tration not  having  been  excluded  by  the  marriage-contract,  the  action  is  not  tenable 
as  laid. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Repels  the  objection  to  the 
pursuer's  title  to  sue :  Finds  that  the  defender  is  bound,  under  the  marriage-contract 
libelled,  to  provide  and  pay  to  the  pursuer  the  annuity  concluded  for :  Decerns  and 
ordains  the  defender  to  make  payment  to  the  pursuer  of  the  sum  of  £30  as  the  annuity 
due  to  her  at  the  term  of  Martinmas  18i54,  and  the  further  sum  of  £30  as  the  annuity 
due  to  her  at  the  term  of  Whitsunday  1865,  and  the  hke  sum  at  every  succeeding  half- 
yearly  term,  with  interest  at  5  per  cent,  per  annum  on  each  term's  annuity  from  the 
term  of  payment  till  the  same  shall  be  paid :  Further,  finds  and  declares  that  the  defender 
is  bound  to  set  aside  and  invest  such  sum  as  shall  secure  to  the  pursuet  the  annuity 
provided  by  the  said  contract,  and  also  such  sum  as  shall  appear  to  have  been  received 
by  him  out  of  the  pursuer's  one-fourth  share  of  her  father  s  estate,  that  the  pursuer 
may  receive  the  Uferent  thereof,  [281]  provided  to  her  by  said  contract,  and  decerns  : 
And  appoints  the  cause  to  be  enrolled,  in  order  that  such  further  steps  may  be  taken 
therein  as  shall  be  just  and  accordant  with  the  before-written  findings."  * 

*  **  Note. — ^The  antenuptial  contract  of  the  parties  expressly  provides  to  the  pursuer 
an  annuity  of  £60,  exclusive  of  the  jus  maritiy  during  the  subsistence  of  the  marriage, 
as  well  as  afterwards.  Whatever  was  the  motive  of  the  parties  for  entering  into  such 
an  arrangement,  it  is  one  not  illegal,  and  which  must  be  enforced  as  made. 

"  The  defender  pleaded  that  he  was  not  bound  to  pay  the  annuity,  because  the 
pursuer  had  deserted  his  society.  The  contract  contains  no  condition  warranting 
this  refusal.  In  many  points  of  view,  the  annuity  might  be  more  necessary  to  the 
pursuer  in  a  state  of  separation  than  when  living  with  her  husband.  The  Lord  Ordinary 
does  not  feel  himself  called  upon  to  pronounce  whether  the  pursuer  has  done  wrong 
in  leaving  the  defender.  If  the  pursuer  was  not  justified  in  doing  so,  the  defender 
has  his  rights  as  a  husband  on  which  to  fall  back  for  redress.  In  the  meanwhile,  the 
circumstance  appears  to  the  Lord  Ordinary  not  to  warrant  a  refusal  to  pay  the  annuity 
to  which  the  contract  unlimitedly  binds  him. 

"  The  other  findings  seem  eqimlly  called  for  by  the  terms  of  the  contract. 

**  The  defender  pleaded  that  the  pursuer  had  no  title  to  sue,  in  respect  that  the 
marriage-contract  nominated  trustees,  at  whose  instance  action  and  execution  should 
pass.    But,  irrespectively  of  the  answer  made  by  the  pursuer,  that  *  of  the  persons 
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The  defender  reclaimed,  and  argued ;— The  pursuer  had  deeerted  her  husband, 
and  the  Court  could  not  listen  to  an  action  by  her  for  a  sum  to  enable  her  to  continue 
to  liye  in  a  state  of  desertion.  This  was  substantially  a  claim  for  aUment,  involving 
an  appeal  to  the  equitable  jurisdiction  of  the  Court,  and  aliment  was  not  duo  to  a  woman 
living  in  desertion.  The  pursuer  was  not  in  law  entitled  to  pyment  of  this  provision, 
—First,  On  the  principle  of  mutual  contract.  She  had  broken,  and  refused  to  fulfil, 
her  part  of  the  contract  between  her  and  her  husband  to  live  with  him  as  his  wife,  and 
she  was  therefore  debarred  from  insisting  upon  his  fulfilling  his  obligation  to  pay  to  her 
a  yearly  sum  of  money.  Second,  The  defender  was  entitled  to  refuse  to  pay  this  sum 
to  her  so  long  as  she  lived  apart,  because  his  right  of  administration  of  the  sum  was 
not  excluded,  and  he  could  not  be  compelled  to  pay  under  circumstances  in  which 
he  would  be  deprived  of  the  exercise  of  that  right. 
At  advising, — 

Lord  Justice-Clerk. — ^There  is  no  doubt  that  when  a  wife  is  living  separate  from 
her  husband  without  a  decree  of  separation,  she  is  in  a  state  of  desertion,  unless, 
indeed,  her  husband  will  not  receive  her,  and  then  he  is  in  desertion.  A  wife  in  such 
a  position  of  desertion  is  not  entitled  to  come  to  ask  the  Court  for  equity  in  any  shape, 
and  she  therefore  cannot  ask  for  aliment,  because  that  is  a  claim  in  equity.  But  that 
is  not  the  nature  of  this  case.  The  wife  here  sues  on  a  contract,  and  imiess  there  is  some 
good  answer  to  the  X)bligation  in  the  contract,  we  are  boimd  to  see  that  it  is  fulfilled. 

Is  it  then  a  good  answer— the  obligation  being  in  a  marriage-contract — that  the 
wife  has  failed  in  the  performance  of  her  conjugal  obligations ;  that  she  has  failed 
[282]  ^  her  duty  to  her  husband  ?  which  is  to  love,  honour,  and  obey  him,  to  live  with 
him,  and  to  give  him  the  advantage  and  solace  of  her  society  ? 

I  think  it  is  not  a  good  answer.  Her  obligation  to  fulfil  tnese  duties  was  not  con- 
stituted by  this  marriag&KX)ntract,  but  by  the  consensual  contract  of  marriage  made 
in  the  face  of  the  chiuxh.  The  obligation  by  the  husband  in  the  marriage-contract 
is  to  settle  and  secure  a  free  yearly  annuity  of  £60  in  favour  of  his  wife,  to  be  paid  during 
the  subsistence  of  the  marriage,  and  during  her  life,  and  during  her  widowhood  if  she 
survive  her  husband,  "  exclusive  of  his  jus  mariti,  courtesy  of  Scotland,  or  other  title." 
Now,  here  the  term  and  duration  of  the  annuity  are  fixed ;  so  long  as  the  marriage 
subsists,  tlie  annuity  is  due.  The  answer  made  by  the  husband  is  that  his  wife  has 
violated  not  the  marriage-contract,  but  the  contract  of  husband  and  wife.  If  she 
has  done  so,  his  remedy  is  to  raise  an  action  of  adherence,  and  if  she  refuse,  to  obtain 
a  divorce  for  wilful  desertion.  I  see  no  other  way  by  which  he  can  get  rid  of  the  obliga- 
tion  he  has  come  under  to  pay  this  annuity,  than  by  putting  an  end  to  the  marriage. 

I  am  therefore  of  opinion  that  notwithstanding  the  allegation  of  the  husband  that 
his  wife  is  living  in  a  state  of  desertion,  the  annuity  remains  payable.  I  also  think 
that  he  is  not  only  liable  in  payment,  but  that  he  must  settle  and  secure  it,  and  that 
the  demand  in  the  summons  is  well  founded. 

Further,  the  pursuer  alleges  that  her  husband  has  received  other  money,  which 
he  holds  in  his  hands,  and  which  he  has  not  disposed  of  as  the  marriage-contract  re- 
quired. I  think  receipt  of  £1200,  the  fourth  part  of  her  father's  succession,  is  admitted. 
The  marriageHK>ntract  conveys  that  succession  to  the  wife  in  liferent,  exclusive  of 
the  husband's  jus  mariti,  and  to  him  in  hferent  if  he  survive  her,  and  to  the  children 
of  the  marriage  in  fee.  Now,  that  being  the  manner  in  which  the  succession  was 
disposed  of,  the  pursuer  is  not  entitled  to  hold  it  in  his  own  hands,  but  is  under  an 
obligation  to  invest  it,  so  as  to  give  precise  effect  to  the  contract.     I  am  therefore  pre- 

80  named,  four  are  dead,  one,  if  still  alive,  is  resident  in  Australia,  and  the  others  have 
declined  to  act,*  the  Lord  Ordinary  considers  that  the  mere  nomination  of  trustees 
in  a  marriage-contract,  however  convenient  in  many  supposable  circumstances,  does 
not  deprive  the  wife  of  her  personal  right  to  sue  (with  a  curator  ad  litem)  for  fulfilment 
of  her  marriage-contract.  So  it  is  in  practice  held — Wishart  r.  Wishart,  16th  Nov. 
1846, 7  D.  125  ;  M'Laren  on  Trusts,  pp.  106, 107.  The  case  may  perhap  be  different 
where  a  fund  is  assigned  to  trustees,  who  then  become  its  legal  proprietors,  though 
in  trust.  In  the  present  case,  there  is  no  assignation,  but  a  mere  nomination  of  certain 
gentlemen,  at  whose  instance  '  all  manner  of  action  and  execution  shall  pass  upon 
theb  contract  for  implement  thereof.'  It  appears  to  the  Lord  Ordinary  that  this 
additional  resource  does  not  deprive  the  pursuer  of  her  common  law  right  to  sue  on 
Iwr  contract  of  marriage.* 

8.R.R.  MACPHEBSON— -VOL.  IV.  11 
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Sared  to  give  judgment  in  terms  of  the  last  conclusion  of  the  summons,  that  the 
efender  should  consign  this  sum  of  £1200  in  order  that  it  may  he  invested. 

These  being  the  views  I  take,  I  think  we  should  adhere  in  part,  and  recall  in  part, 
the  interlocutor  of  the  Lord  Ordinary,  because  the  Lord  Ordinary  haa  gone  too  far 
in  ordering  the  defender  to  invest  a  capital  sum  to  provide  the  annuity.  All  that 
the  contract  says  is  that  he  is  to  settle  and  secure  the  annuity.  If  the  husband  were 
to  propose  to  secure  a  sufficient  annualrent,  that  would  be  full  implement. 

In  his  finding  as  to  the  £1200,  the  Lord  Ordinary  seems  substantially  correct, 
but  it  is  so  mixed  up  with  the  other,  that  it  must  be  put  in  a  different  shape. 

Lord  Cowan.— 1  have  no  difficulty  about  the  £1 200 ;  it  is  admitted  that  the  husband 
received  it,  and  he  must  make  it  forthcoming  for  investment  according  to  the  terms 
of  the  marriage-contract. 

The  other  point  as  to  the  annuity  is  more  delicate,  but  the  distinction  which  your 
Lordship  has  pointed  out  solves  the  difficulty. 

If  this  had  been  a  claim  for  aliment  it  would  have  been  a  good  answer  to  say : — 
"  I  refuse  to  give  aliment  otherwise  than  by  sustaining  you  in  my  own  house."  But 
the  demand  here  is  for  paynaent  of  £60  a-year,  in  terms  of  the  mamage-contract.  That 
contract  must  be  fulfilled  in  terminis.  Two  answers  have  been  made  by  the  defender. 
The  first  that  his  right  of  administration  is  not  discharged,  and  that,  so  long  as  his 
wife  remains  in  desertion,  he  is  deprived  of  the  exercise  of  that  right. 

I  think  the  right  of  administration  is  excluded  by  the  terms  of  the  contract,  which 
expressly  excludes  the  husband's  "  jus  mariti,  courtesy  of  Scotland,  or  other  title."  The 
courtesy  of  Scotland  has  nothing  whatever  to  do  with  the  subject  here  dealt  with, 
but  the  clause  excludes  all  right  or  title  the  husband  had  to  the  property  or  adminis- 
tration of  this  annuity.  The  exclusion  of  any  title  he  had  other  than  jure  mariti 
to  touch  his  wife's  property  could  only  apply  to  his  character  of  administrator.  The 
other  answer  made  is  that  of  which  your  Lordship  has  disposed,  and  in  your  views 
I  entirely  concur. 

As  to  the  manner  in  which  this  annuity  is  to  be  secured,  I  see  that  the  conclusion 
of  the  summons  is  alternative,  either  to  settle  and  secure  the  annuity  or  to  consign 
a  sum  which,  when  invested,  will  produce  the  annual  interest  of  £60. 

Unless  the  Lord  Ordinary  understood  from  the  defender  that  he  preferred  to 
[283]  consign  a  capital  sum  to  finding  a  security,  I  think  the  order  to  consign  is 
premature. 

Lord  Benholme. — My  views  are  so  much  the  same  as  those  expressed,  that  I  do 
not  feel  myself  entitled  to  go  into  detail  in  the  grounds  of  our  judgment. 

A  well-known  principle  of  mutual  contract  has  been  appealed  to  by  the  defender. 
According  to  that  principle,  if  the  one  party  to  a  mutual  contract  refuses  or  is  unable 
to  implement  his  part  of  the  contract,  the  other  party  is  not  bound  to  fulfil  his ;  and 
this  even  though  the  counter  obligations  are  not  of  the  same  nature,  as  when  one 
party  is  bound  to  pay  a  sum  of  money,  and  the  other  to  perform  certain  acts  or  stipu- 
lations. In  the  present  case  the  obligation  which  the  defender  says  his  wife  has  violated 
is  not  a  part  of  the  same  contract  as  that  from  implement  of  which  he  seeks  to  relieve 
himself.    Hence  the  principle  of  mutual  contract  appealed  to  by  him  does  not  apply. 

T^RD  Neaves. — I  am  of  the  same  opinion.  A  claim  for  aliment  is  not  a  pecuniary 
claim,  but  a  claim  ad  factum  proestandum,  to  be  maintained  according  to  the  husband's 
circumstances,  and  in  general  the  wife  will  be  so  maintained  in  her  husband's  house. 
But  when  definite  pecuniary  provisions  are  made  in  a  marriage-contract  supposing 
a  marriage  to  follow,  the  husband  cannot  withhold  payment  of  these  provisions  for 
an  alleged  violation  of  the  conjugal  duties. 

If  the  wife  were  bound  by  stipulation  in  the  marriage-contract  to  do  something 
which  she  has  not  done,  that  might  fall  under  the  principle  of  mutual  contract  referred 
to  by  Lord  Benholme.    But  that  is  not  the  case  here. 

In  reality,  the  annuity  ought  to  have  been  settled  whenever  the  marriage  toolc 
place,  in  which  case  the  wife  would  have  had  a  vested  right  to  it,  and  payment  could 
not  have  been  withheld  or  intercepted  during  the  subsistence  of  the  marriage  on  account 
of  any  alleged  failure  of  the  marriage  obligations. 

The  non-observance  of  conjugal  duties  has  remedies  of  its  own,  but  withholding 
performance  of  the  obligations  of  the  marriage-contract  is  not  one  of  them.  In  such 
a  case  there  is  no  concursus  dehiti  et  crediti  to  make  way  for  a  plea  of  compensation. 

The  Court  pronounced  this  interlocutor :— "  Refuse  the  note,  and  adhere  to  the 
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interlocutor,  so  far  as  it  decerns  for  payment  of  the  annuity  of  £60,  as  concluded  for 
in  the  summons :  Quoad  ultra  recall  the  said  interlocutor :  Find  that  the  defender 
is  bound  to  settle  and  secure  the  said  annuity  in  terms  of  the  marriage-contract  libelled, 
and  appoint  the  defender  to  state  in  a  minute,  within  eight  days,  in  what  manner 
he  proposes  to  settle  and  secure  the  same :  Farther,  decern  and  ordain  the  defender 
to  consign  in  the  hands  of  the  governor  and  company  of  the  Bank  of  Scotland,  subject 
to  the  orders  of  the  Court,  the  sum  of  £1248,  17s.  6d.,  being  the  pursuer's  fourth- 
part  or  share  of  her  father's  succession  belonging  to  her,  and  upHfted  by  the  defender, 
in  order  to  the  same  being  invested  at  sight  of  the  Court,  in  terms  of  the  provisions 
of  the  said  marriage -contract :  Find  the  pursuer  entitled  to  expenses  since  the  date 
of  the  Lord  Ordinary's  interlocutor  reclaimed  against,  and  remit,"  &c. 

Paterson  &  Romanes,  W.S.— Wotherspoon  &  Mack,  S.S.C.— Agents. 


No.  62.  IV.  Macpherson,  283.    12  Jan.  1866.    Ist  Div.— Lord  Kinloch,  M. 

Miss  Jai«:  Stewakt  and  Others,  Pursuers.— ffi^onZ—AfacdoTuiZd. 
The  Greenock  Harbour  Trustees,  Defenders.— iSoZ.-{rC7i.  Ymng—Shand. 

Fa  e  contra. 

Property^Bounding ,  Title. — ^A  piece  of  shore-ground  conveyed  by  feu-contract  was 
described  as  "  All  and  Ilaill  that  piece  of  shoar  or  sands  wholly  within  the  high-water 
mark,  Iving  upon  the  north  side  of  the  high  road  leading  from  C.  D.  to  the  town  of 
G.,  and  upon  the  east  side  of  the  slip  or  entry  of  40  feet  wide  leading  into  the  sea  to 
the  low- water  mark,  of  the  following  mensurations,  viz.  : — 100  feet  in  length  alongst 
the  east  side  of  the  [284]  aforesaid  slip  or  entry,  and  the  like  number  of  feet  in  length 
at  the  back  or  east  side  of  the  said  piece  of  shoar ;  45  feet  in  breadth  on  the  south 
end,  and  the  Uke  number  of  feet  in  breadth  on  the  north  end,  and  amounting  in 
haill,  the  said  piece  of  shore,  in  rae>asure  to  13  falls  and  32  yards  of  ground  salvo 
jnsto  calculOy  computing  each  faU  to  contain  6  "  (should  be  36)  "  square  yards,  and 
bounded  as  follows,  viz.  : — By  the  aforesaid  high  road  on  the  south,  by  the  aforesaid 
slip  or  entry  to  the  low-water  mark  on  the  west,  and  by  the  sea-shore  on  the  north 
and  east  parts,  with  the  teinds,  parsonage  and  vicarage,  thereof,  and  with  free  ish 
and  entry  thereto,  to  and  from  the  said  high  road,  and  to  and  from  the  sea  by  the 
aid  slip,  all  lying  within  the  western  barony  of  G.,  old  parish  thereof,  and  shire  of 
it,  with  power  to  the  said  E.  S.  and  his  foresaids  to  enclose  the  said  piece  of 
garden  ground,  and  gain  the  said  piece  of  shore  off  the  sea,  by  stone  walls  or  bulwarks, 
and  to  edify  and  buud  dwelling-houses  and  office-houses  upon  the  whole  of  the  said 
pieces  of  garden  ground  and  shore,  the  said  dwelling-houses  being  always  built  in 
a  straight  line  alongst  the  front  of  the  said  streets."  A  bulwark  was  erected  to  the 
north  of  the  ground  conveyed,  and  forty  years  possession  of  the  ground  beyond  the 
boundary  alleged,  but  the  Court  held  that  the  feu-contract  was  a  bounding  title, — 
l«id  Ardmillan,  in  deUvering  the  opinion  of  the  Court,  observing,  "  that  if  the 
measurement,  taken  along  with  the  specification  of  certain  boundaries,  brings  out 
precisely  the  whole  of  the  boundaries,  so  as  to  make  the  space  enclo.*?ed  a  matter  of 
certainty,  then  there  is  a  bounding  title." 

Thomas  Ranken,  S.S.C.— John  Ross,  S.S.C— Agents. 
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No.  63.  IV.  Macpherson,  284.    12  Jan.  1866.    Bill-Chamber,  2d  Div.— 

Ix>rd  Mure,  R 

James  Nisbet  and  Others,  Complainers.— G^ortfou— Scot*. 
Hugh  Henry  Bobertson  Airman,  Respondent.— Patton— Lee. 

Sheriff — Jurisdiction — Removing — Landlord  and  Tenant— A  petition  for  summary 
removing  at  the  instance  of  a  purchaser  infeft  in  lands  against  one  who  had  been 
proprietor,  who  alleged  no  title  for  keeping  possession,  but  objected  only  to  the 
competency  and  regularity  of  the  proceedings,  hdd  competent  in  the  Sheriff-court. 

Held  that  a  petition  for  summary  removing  at  the  instance  of  a  proprietor  against 
one  described  as  "  tenant  or  possessor,  or  pretended  tenant  or  possessor  under  him," 
can  competently  proceed  in  the  Sheriff-court,  whether  the  respondent  has  a  good 
title  of  tenancv  or  not,  provided  he  does  not  produce  a  competing  title  to  the  property. 

Observed y  th&t  tlie  dictum  of  Erskine  (ii.  6,  50),  that  "  in  all  removings  which  require 
no  previous  warning,  the  Court  of  Session  had  the  sole  cognisance,  because  such 
removings  are  extraordinary  remedies,"  applies  only  to  removings  of  tenants,  and 
to  the  law  as  it  stood  before  the  Act  of  Sederunt  1756. 

The  complainor  Nisbet  was,  in  1855,  proprietor  of  a  dwelling-house  and  pertinents 
at  Ferniegare,  near  Hamilton,  of  which  he  was  in  the  natural  possession. 

In  that  year  he  granted  in  favour  of  the  Commerical  Bank,  a  disposition  ex  facie 
absolute,  but  qualified  by  a  back-letter  which  acknowledged  that  the  conveyance  was 
truly  in  security  of  a  debt  of  £1000.     By  a  pavment  made  the  debt  was  reduced  to  £270. 

On  1 2th  August  1 864  the  Commercial  Bank  sold  the  house  by  public  roup  to  Aikman, 
and  granted  a  disposition  in  his  favour.  His  disposition  was  thereafter  recorded  in 
the  Register  of  Sasines. 

On  17th  March  1865  Aikman,  as  "heritable  proprietor  of  the  dwelline-house," 
granted  a  precept  of  warning  against  Nisbet,  and  members  of  his  family,  "  all  tenants 
or  possessors,  or  pretended  tenants  and  possessors,"  to  remove  at  the  ensuing  Whit- 
sunday. This  precept  was  executed  on  20th  March  by  a  key-hole  execution.  Nisbet 
not  having  removed  from  the  house  on  16th  May,  a  petition  of  removing  at  the  instance 
of  Aikman  was  served  upon  him.    The  petition  bore  : — "  That  the  petitioner  is  heritable 

f>roprietor  of  the  dwelling-house,  garden,  and  pertinents  situated  at  Ferniegare 
285]  aforesaid,  occupied  by  the  respondents,  or  one  or  more  of  them,  as  tenants  or 
possessors,  or  pretended  tenants  or  possessors  under  him,  and  from  which  subjects  the 
respondents  were  all  and  each  of  them  timeously  warned,  at  the  instance  of  the  petitioner, 
to  remove  at  the  term  of  Whitsunday  1865,  conform  to  execution  of  warning  by  James 
Kemp,  officer  of  Court,  dated  the  20th  day  of  March  1865,  herewith  produced.  That 
the  respondents  refuse  or  delay  to  remove  therefrom."  He  prayed  for  "  warrant  to 
summarily  eject  and  remove  the  respondents,"  &c. 

The  Sheriff-substitute  (Veitch)  ordered  Nisbet  to  enter  appearance  within  three 
days  after  service. 

Nisbet's  procurator  stated  the  defence  to  be,  inter  alia — "  (1)  That  the  summary 
proceeding  by  petition  on  an  execution  of  warning  is  incompetent,  the  parties  not 
standing  in  the  position  of  lessor  and  lessee,  the  pursuer  never  having  let  the  subjects 
to  the  defender.  A  summons  of  removal  executed  forty  days  before  the  term  is  the 
only  competent  mode  of  procedure  in  the  circumstances  of  the  parties.  (2)  The  petition 
is  incompetent,  in  so  far  as  the  induci<B  for  entering  appearance  is  only  three  days, 
and  not  six,  in  terms  of  the  Act  1555  and  Act  of  Sederunt  1756.  (7)  An  action  is 
presently  in  dependence  before  this  Court,  at  the  pursuer's  instance  against  the 
defender,  regarding  the  same  subjects." 

On  2d  June  the  Sheriff-substitute  pronounced  an  interlocutor,  by  which  he  found 
that  the  plea  of  lis  alibi  pendens  had  been  obviated  bv  the  previous  action  on  which 
the  plea  was  founded  having  that  day  been  dismissecl  and  taken  out  of  Court,  and 
as  the  other  defences  could  not  be  instantly  verified,  he  ordained  the  defenders  to  find 
caution  for  violent  profits,  in  terms  of  the*  Act  of  Sederunt. 

The  Sheriff-substitute,  on  5th  July,  repelled  the  defences  to  the  execution  of  warn- 
ing, and  to  the  citation  of  the  defenders. 
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Afterwards,  on  20th  July,  Nisbet  put  in  a  minute  of  defence,  in  which  he  stated, 
inter  alia  i — At  the  date  the  present  action  was  instituted,  an  action  of  ejection  against 
the  defenders  was  in  dependence  before  the  Sheriff-court,  which  plea  cannot  be  obviated 
by  the  pursuer  subsequently  departing  from  that  action.  The  pursuer  has  no  title 
to  insist  in  this  action  as  against  the  defender  Nisbet,  as  Nisbet  was  the  proprietor 
of  the  subjects  in  question,  and  there  is  no  title  in  favour  of  the  pursuer,  as  flowing 
in  any  manner  of  way  from  him.  The  pursuer's  alleged  title,  if  any  such  there  be, 
is  granted  or  proceeds  from  parties  not  in  a  position  to  grant  a  bona  fide  title,  and  the 
poisuer  is  perfectly  cognisant  of  the  position  9f  the  alleged  parties  said  to  have  given 
the  allied  title  founded  on,  and  which  title  at  present  is  disputed  and  under  challenge 
in  judicial  proceeding  at  present  in  dependence  before  a  competent  Court ;  and,  in 
GonsequMice  of  judicial  procedure,  the  present  pursuer  is  barred  from  paying  the 
allied  price  of  the  subjects  alleged  to  have  been  acquired  by  him,  the  parties  alleged 
to  have  given  a  title  or  sold  the  subjects  not  being  in  a  position  either  to  give  a  valid 
tide  or  conveyance  of  the  subjects  in  question. 

The  Sheriff-substitute,  on  21st  July  1865,  pronounced  this  interlocutor  : — "  Finds 
that  the  preliminary  pleas  in  the  defence  now  minuted  are  the  same  in  effect  as  those 
of  which  a  note  was  given  in  at  the  first  calling  of  the  action,  and  that  they  have  been 
already  disposed  of  by  the  Sheriff's  last  interlocutor ;  therefore  repels  the  same :  Finds 
that  the  action  concludes  to  have  the  defenders  ejected  from  certam  premises  at  Fernie- 
gare,  on  the  ground  that  the  pursuer  is  heritable  proprietor  thereof,  and  that  they 
are  in  the  occupation  of  the  defenders  either  as  tenants  or  pretended  tenants  or  pos- 
sessors, and  that  they  have  been  regularly  warned  away :  Finds  that  the  right  of  the 
pursue  to  raise  the  action  is  established  by  the  titles  produced  :  Finds  that  the  defen- 
ders have  been  regularly  warned  away  :  Finds  the  averments  in  the  petition  relevant 
to  infer  the  conclusions :  Finds,  with  [286]  reference  to  the  plea  of  lis  alibi  pendens, 
that  the  previous  action  was  abandoned  before  any  procedure  took  place  in  this  process. 
.  .  .  Therefore  repels  the  whole  defences ;  grants  warrant  of  summary  ejection  in 
terms  of  the  praver  of  the  petition  against  the  defenders  now  in  process, '^  &c. 

The  Sheriff  (Alison)  adhered,  "  in  respect,  when  the  record  was  closed,  and  parties 
were  heard  upon  the  merits,  the  defender  had  no  defence  to  propone,  seeing  he  pro- 
duced no  title  to  the  subject,  and  did  not  allege  that  he  held  any  lease  or  right,  and  in 
respect  the  conclusion  of  the  petition  is  for  ejection  of  the  respondents  as  duly  warned 
to  remove,  and  if  not  tenants,  as  possessors  without  any  title  at  all,  which  last  appears 
to  be  the  real  state  of  the  case." 

Nisbet  then  presented  this  note  of  suspension.  He  stated  these  pleas ; — (1)  It  being 
an  extraordinary  removing  to  eject  a  proprietor  from  subjects  belonging,  or  formerly 
belonging  to  him,  the  Sheriff  had  no  jurisdiction  to  entertain  the  said  petition  and  to 
decern  therein.  (2)  There  being  no  contract  of  location  between  the  complainers 
and  the  respondent,  the  whole  procedure  of  the  respondent  was  incompetent  and 
ill^ial,  and  without  warrant  in  law.  (7)  The  procedure  in  the  said  petition  of  ejection 
was  incompetent,  in  respect  that  the  complainers  were  entitled  to  an  inducicB  of  six 
days,  in  terms  of  the  statute  1555  and  Act  of  Sederunt  1856. 

The  Lord  Ordinary  passed  the  note.  * 

*  *  Note. — The  Lord  Ordinary  has  passed  this  note,  because  there  are  questions 
raised  for  decision  which  appear  to  him  to  require  more  deliberate  investigation  than 
can  be  given  to  them  under  an  open  record  in  the  Bill-Chamber. 

'  With  reference,  for  instance,  to  the  lis  alibi  pendens,  and  having  regard  to  the 
opinions  of  the  Lords  of  the  First  Division  in  the  case  of  Aitken  r.  Dick,  7th  July  1863, 
the  Lord  Ordinary  is  not  prepared  to  hold  that  the  mere  fact  that  an  action,  on  which 
such  a  defence  is  rested,  has  been  taken  out  of  Court,  is  in  all  cases  sufficient  to  obviate 
that  defence ;  and  as  the  proceedings  on  which  the  plea  was  in  this  case  rested  were 
not  nroduced  in  the  inferior  Court,  there  are  not  at  present  in  process  materials  for 
enabling  the  Court  to  dispose  of  the  separate  point  which  was  argued  on  the  part  of 
the  respondent,  to  the  effect  that  these  proceedings,  when  examined,  would  shew 
that  there  was  in  reality  no  foundation  for  the  plea. 

*With  reference  again  to  the  merits  of  the  removing,  and  assuming,  which  is 
not  dear,  that  the  case  may,  on  this  record,  be  dealt  with  not  as  a  removing  directed 
a^g^inst  tenants,  under  the  Act  1555,  but  as  a  summary  one  against  a  vitious  possessor, 
it  is,  in  the  o^Huion  of  the  Lord  Ordinary,  doubtful  whether  there  is  not  a  question 
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Aikman  reclaimed,  and  argued ; — This  was  a  summary  removing  against  a  vitious 
possessor  without  a  title.  No  warning  was  necessary.  Ersldne's  dictum  as  to  such 
applications  being  competent  only  in  the  Court  of  Session,  referred  to  the  law  before 
it  was  altered  by  the  Act  of  Sederunt  1 756.  * 

Nisbet  argued , — Erskine  expressly  lays  down  that  summary  removings  of  [287]  ^^^ 
kind  are  competent  only  in  the  Court  of  Session.!  The  petition  was  du^ected  against 
him  "  as  tenant  or  possessor  or  pretended  tenant  or  possessor  under "  Aikman,  who 
was  therefore  barred  from  now  pleading  that  Nisbet  had  no  title  of  possession.  He 
should  have  allied  that  Nisbet  was  i^vitious  possessor.  He  could  not  change  the 
ground  of  his  application  for  removing  a  tenant  into  an  application  to  eject  a  vitious 
possessor-!  Aikman  had  founded  on  the  Act  1555,  but  the  proceedings  had  not  been 
in  conformity  with  the  statute,  and  were  therefore  incompetent.  Aikman's  title 
was  bad  as  flowing  from  the  bank,  which  had  a  mere  right  of  security  over  the  subjects. 
There  was  a  competition  of  heritable  rights,  with  which  the  Sheriff  could  not  compet- 
ently deal. 

At  advising, — 

Lord  Justic&Olerk. — ^In  this  suspension  the  Lord  Ordinary  has  passed  the  note, 
and  probably,  if  we  had  been  in  the  position  of  the  Lord  Ordinary,  we  should  have 
done  the  same.  But  when  the  case  came  here,  it  was  obviously  desirable  to  dispose 
of  it  finally  and  at  once,  if  that  could  be  done.  Accordingly,  we  have  heard  a  full 
argument,  and  are  now  in  a  position  to  give  judgment,  and  to  put  an  end  to  the  case. 

•The  pursuer  of  the  removing  in  the  inferior  Court  sets  himself  out  in  the  petition 
as  "  heritable  proprietor  '^  of  a  dwelling-house  and  garden  situated  at  Femiegare.  That 
is  his  title,  and  in  support  of  it  he  produces  a  disposition  which  has  been  registered,  and 
is  therefore  equivalent  to  a  disposition  and  infeftment.  It  further  appears  that  the 
subjects  were  purchased  from  tne  Commercial  Bank  at  a  public  roup.  The  petitioner 
further  sets  out  that  the  subjects  are  occupied  by  the  respondents  "  as  tenants  or  pos- 
sessers,  or  pretended  tenants  or  possessors  under  him,"  and  that  he  had  timeously 
warned  them  to  remove ;  and  he  produces  a  precept  and  execution  of  warning,  which 
is  certainly  timeous,  for  it  is  dated  more  than  forty  days  before  the  term.  Upon  these 
grounds  he  prays  for  summary  ejection  of  the  respondents.  Now,  ex  fade  of  that 
petition  the  procedure  is  perfectly  regular.  I  may  just  observe  in  passing  that  there 
IS  no  irregularity  or  impropriety  in  the  pursuer  of  such  a  summary  removing  setting 
out  that  the  person  called  as  respondent  is  either  tenant  or  pretended  tenant  of  the 
subjects,  because  it  may  turn  out  in  the  course  of  the  proceedings  that  the  title  of 
tenancy  is  open  to  objection,  and  I  cannot  think  that  merely  because  the  title  of  tenancy 
is  open  to  objection,  that  would  afford  a  good  defence  against  the  removing. 

jBut  every  thing  in  the  present  case  depends  upon  the  defence  set  up.  If  the 
respondent  Nisbet  had  alleged,  in  answer  to  the  petition,  that  he  was  proprietor  of  the 
subjects,  and  had  produced  a  title  to  compete  with  the  title  of  the  pursuer,  I  cannot 
doubt  that  the  process  would  at  once  have  become  incompetent  before  the  Sheriff, 
and  could  not  have  been  proceeded  with  until  the  question  of  heritable  right  had  been 
determined  in  the  proper  Court.  But  that  is  not  the  nature  of  the  defence  here.  As 
stated  in  the  inferior  Uourt,  it  is  this  : — "  That  the  summary  proceeding  by  petition  on 

of  heritable  right  here  raised  for  decision  similar  in  substance  to  that  pleaded  in  the  case 
of  Waterston  v.  Mason,  30th  June  1846,  and  which  it  was  held  that  the  Sheriff  had 
not  jurisdiction  to  entertain.  For  although  the  back-letter  founded  on  in  the  present 
case  is  not  said  to  have  been  granted  by  the  respondent,  the  pursuer  of  the  removing, 
but  by  the  party  from  whom  the  property  was  acquired  by  the  respondent,  it  is  alleged 
that  the  foundation  of  the  respondent's  title  was  a  security  merely,  which  is  under 
challenge ;  and  that  the  respondent  was  perfectly  cognisant  of  the  existence  of  that 
challenge,  and  of  the  position  of  matters  between  the  complainer  and  the  Commercial 
Bank  when  he  purchased  the  property  in  November  1864.  But  these  averments 
are  not  admitted;  and  until  they  are  cleared  up,  the  question  raised  on  the  merits 
cannot,  it  is  thought,  be  satisfactorily  disposed  of." 

*  Ersk.  ii.  6,  49 ;  2  Hunter  on  Landlord  and  Tenant,  p.  36 ;  Bethune,  1681,  M. 
7307;  Gordon,  1794,  M.  13,851 ;  Stewart,  1796,  M.  13,853. 

t  Ersk.  ii.  6,  50. 

t  Waterston  v.  Mason,  1846,  8  D.  p.  944 ;  Campbell  v.  Duke  of  Argyle,  14  S. 
798,  and  F.  C.  19th  May  1836. 
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an  execution  of  warning  is  incompetent,  the  parties  not  standing  in  the  position  of 
lessor  and  lessee,  the  pursuer  never  having  let  the  subjects  to  the  defender."  That  is 
a  complete  admission  oy  Nisbet  that  he  hsul  not  a  good  title  of  tenancy,  and  the  effect 
is  to  let  in  the  alternative  of  pretended  tenancy.  It  does  not  appear  to  me  that  this 
defence  affords  a  good  answer  to  the  allegation  of  the  petitioner.  I  can  quite  well 
understand  a  party  being  obliged  to  bring  an  action  of  removing,  and  not  knowing 
very  well  whether  the  respondent  has  a  good  title  of  tenancy  or  not.  In  such  a  case 
the  pursuer  would  be  rash  if  he  were  to  proceed  upon  the  assumption  that  there  was 
no  title  of  tenancy,  and  omit  to  give  warning.  But  after  the  defender  here  has  said 
that  he  is  not  tenant,  that  the  rdation  of  lessor  and  lessee  does  not  exist  between  the 
parties,  I  hold  that  he  is  shut  out  from  stating  such  objections  as  those  which  follow 
the  one  I  have  read,  for  these  are  all  objections  to  the  warning,  and  a  person  who  is 
not  a  tenant  does  not  require  a  warning  at  all.  No  doubt  there  was  a  sort  of  second 
defence  minuted  in  [288]  the  inferior  (5)urt,  which  is  foundcKl  on  another  allegation, 
vis. — ^that  "  the  pursuer  has  no  title  to  insist  in  this  action  as  against  the  defender 
Nisbet,  as  Nisbet  was  the  proprietor  of  the  subjects  in  question,  and  there  is  no  title 
in  favour  of  the  pursuer  as  flowing  in  any  manner  of  way  from  him."  Now  that  is 
not  an  allegation  that  Nisbet  is  proprietor,  but  merely  that  he  was  proprietor.  When 
he  was  proprietor  is  not  said,  nor  how  he  erased  to  be  so ;  and  there  is  no  production 
of  any  title  to  prove  this  allegation,  whatever  it  may  amount  to. 

It  therefore  appears  to  me  that  the  Sheriff-substitute  had  no  course  open  to  him  but 
to  grant  decree  of  removing. 

fieference  has  been  made,  however,  to  the  case  of  Waterston  v.  Mason,  and  it  is  said 
that  the  procedure  of  the  Sheriff-substitute  runs  counter  to  that  decision,  upon  the 
ground  that  when  a  party  brings  an  action  of  removing  against  a  tenant,  he  cannot 
convert  it  into  an  action  against  a  person  who  is,  or  is  alleged  to  be,  a  mere  vitious 
possessor.  I  have  no  wish  to  interfere  with  the  decision  in  the  case  of  Waterston, 
which  I  regard  as  fixing  an  important  principle.  But  there  is  a  material  difference 
between  the  two  cases.  In  Waterston's  case  the  summons  Ubelled  a  missive  of  lease, 
and  it  was  alleged  that  the  defender  possessed  under  that  missive,  and  there  was  no 
alternative  title  set  forth  in  the  summons.  Again,  the  question  raised  on  the  merits 
undoubtedly  involved  a  competition  of  heritable  rights,  and  the  judgment  of  the  Court 
was  to  the  effect — (1)  that  the  pursuer  having  laid  his  action  exclusively  on  a  particular 
lease,  was  not  entitled  afterwards  to  turn  round  and  say  that  the  defender  was  not  a 
tenant  at  all,  but  a  mere  vitious  possessor ;  and  (2)  that  the  case  involved  a  competi- 
tion of  heritable  right,  and  therefore  that  it  was  not  competent  for  the  Sheriff  to  give 
decree  of  removing,  because  in  doing  so  he  must  decide  that  question.  I  do  not  think 
that  either  of  these  elements  is  present  here.  I  think  this  is  a  proper  removing  brought 
against  a  party  who  either  is,  or  may  be  reasonably  supposed  to  be,  a  tenant ;  and  if 
he  says  he  is  not  a  tenant,  and  yet  shews  no  other  title,  there  is  quite  enough  to  entitle 
the  Sheriff  to  remove. 

It  does  not  appear  to  me  that,  in  disposing  of  this  case,  it  is  at  all  necessary  to  fix 
any  general  rule  or  principle,  except  this,  that  a  petition  framed  in  the  terms  in  which 
this  is,  may  competently  proceed  m  the  inferior  Court,  whether  it  turn  out  that  the 
respondent  has  a  good  title  of  tenancy  or  Hot. 

Upon  the  other  point  as  to  the  lis  alibi  pendens  1  have  no  difficulty.  That  plea  is 
not  stated  in  the  suspension,  and  although  it  was  stated  in  the  inferior  Court,  it  is 
now  tacitly  abandoned. 

On  the  whole  matter  I  am  for  refusing  this  suspension. 

LoKD  Cowan. — ^I  look  at  this  case  from  a  different  point  of  view  from  your  Lordship, 
but  I  arrive  at  the  same  conclusion. 

The  application  to  the  inferior  Court  was  made  by  Aikman  as  proprietor  of  the 
subjects,  and  proceeds  upon  the  statement,  either  that  the  defender  was  a  tenant — 
and  in  the  circumstances  in  which  Mr.  Aikman  was  placed  it  is  not  surprising  that  he 
thought  so,  though  there  was  no  lease, — or  alternatively  that  the  defender  merely 
pretended  to  be  tenant,  and  was  occupying  therefore  vrithout  right  or  title.  The 
prayer  of  the  petition  was  for  immediate  removing  and  ejection.  That  being  the 
nature  of  the  petition,  the  Sheriff-substitute  pronounced  an  interlocutor  by  which 
he  granted  summary  ejection  in  terms  of  the  prayer,  on  the  ground  that  the  pursuer 
was  heritable  proprietor,  and  that  the  respondents  were  in  occupation  either  as  tenants 
or  pretended  tenants,  or  possessors,  and  that  they  had  been  regularly  warned  away. 
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The  Sheriff,  on  appeal,  also  granted  warrant  of  ejection,  but  he  took  a  different  view 
of  the  position  of  the  parties,  and  one  which  corresponded  more  correctly  with  its  true 
character.  Now,  I  take  it,  the  objection  to  the  warning  would  have  been  a  very 
formidable  objection,  if  this  had  been  truly  a  case  of  tenancy.  The  inducicB  in  such  a 
case  must  have  been  six  days,  and  not  three,  as  given  here ;  and  I  am  not  satisfied 
that  the  party  in  the  occupancy  might  not  have  insisted  in  this  objection,  at  the  very 
threshold  of  the  procedure,  as  fatal  to  the  application.  Having  this  view,  I  must, 
in  considering  the  regularity  of  the  procedure,  put  tenancy  out  of  the  case  altogether, 
and  regard  the  question  as  if  we  had  no  right  of  that  kind  to  deal  with.  But  then  it 
was  quite  competent  for  Aikman  to  insist  upon  a  summary  removing  and  ejection,  on 
the  ground  that  the  respondents  had  no  title  of  possession  whatever ;  and  I  think 
there  is  a  sufficient  statement  here  to  justify  the  Sheriff  in  granting  such  a  decree  on 
that  ground. 

[289]  Taking  that  view,  as  the  objection  has  been  urged  and  fully  argued,  I  cannot 
avoid  giving  an  opinion  as  to  whether  the  Sheriff  had  junsdiction  in  the  circumstances 
of  this  case  or  not.  The  title  of  Aikman,  appearing  from  the  deeds  produced,  is  that 
of  a  disponee  infeft  in  the  subjects,  having  b^n  purchaser  of  them  at  a  sale  by  public 
roup ;  and  the  defenders,  without  alleging  anv  title  of  possession  or  producing  any 
documentary  evidence,  merely  pleaded,  that  while  thev  (the  defenders)  had  formerly 
been  in  the  position  of  proprietors,  the  disponers  to  Aikman  had  no  title  to  grant  the 
disposition  to  him,  inasmuch  as  the  conveyance  by  the  defenders  in  their  favour,  although 
ex  facie  absolute^  was  truly  in  security  for  debt.  It  is  to  an  application  of  this  kind 
that  the  objection  of  want  of  jurisdiction  is  pleaded.  Being,  as  alleged,  an  extraordinary 
removing,  it  is  said  to  fall  within  the  authority  of  a  passage  in  Erskine's  Institute, 
2,  6,  50,  at  the  end  of  the  section,  which,  it  is  pleaded,  excludes  the  Sheriff's  jurisdiction 
in  extraordinary  removiugs.  But  that  passage,  it  will  be  observed,  is  expressed  in 
the  past  tense,  and  for  a  very  good  reason.  After  going  over  the  whole  authorities, 
I  am  satisfied  that  Erskine  had  not  in  view  such  processes  of  summary  removings 
and  ejections  as  the  one  here.  The  actions  of  removing  to  which  he  refers,  are  those 
which  are  now  made  competent  before  the  Sheriff  by  the  Act  of  Sederunt,  1756.  On 
this  point  the  case  of  Cormack  t^.  Copland  in  1754  (5  Brown *s  Supp.  p.  820),  reported 
by  Lord  Monboddo,  is  very  important.  The  competency  of  a  landlord  insisting  in 
extraordinary  actions  of  removing  against  his  tenant  at  common  law  is  there  fully 
recognised,  and  the  ground  on  which  the  Court  of  Session  was  held  the  only  competent 
judicatory  is  explained.  And  this  case  is  all  the  more  important  from  its  having 
occurred  just  two  years  before  the  passing  of  the  Act  of  Sederunt.  Lord  Monboddo 
says, — ""  In  this  case  the  Lords  seemed  to  be  of  opinion  that  an  extraordinary  removing 
of  a  tenant, — ^that  is,  a  removing  without  warning, — upon  his  being  two  terms  in 
arrear  and  unable  to  find  caution,  or  upon  his  being  unable  to  plough  or  sow  the  farm, 
so  that  there  is  hazard  of  its  lying  waste,  is  not  competent  before  tn6  Sheriff ;  because 
it  is  in  effect  a  reduction  of  an  heritable  right,  which  is  only  competent  before  the  Court 
of  Session ;  and  so  it  was  decided  in  two  cases,  one  in  the  year  1632,  and  the  other  in 
the  year  1681."— Betliune's  Tenants,  1681,  D.  7307.  By  the  Act  of  Sederunt  of  1756, 
the  competency  of  such  actions  before  the  Sheriff  on  forty  days'  warning  was  fixed, 
and  so  Erskine,  writing  afterwards,  says  "  w'as,"  having  clear  reference  to  these  extra- 
ordinary actions  of  removing  against  tenants,  and  to  such  actions  alone.  I  do  not  think 
he  was  referring  to  a  proper  action  of  summary  removing  and  ejection  against  a  disponer 
at  the  instance  of  the  disponee.  For  every  such  action  is  truly  an  action  for  immediate 
and  summary  ejection  and  removing  of  a  party  who  had  ceased  to  have  any  title  to 
possess.  It  is  not  an  action  for  removal  of  a  tenant  in  any  sense,  ordinary  or  extra- 
ordinary. Nor  do  I  think  it  has  ever  been  doubted  that  such  actions,  being  possessory 
proceedings,  are  proper  to  the  Sheriff.  The  only  question  ever  stirred  has  been  whether 
his  jurisdiction  is  cumulative  or  privative  of  the  Court  of  Session.  No  doubt  it  may 
happen  that  such  a  defence  may  be  stated,  and  such  production  of  titles  be  made  in 
support  of  it,  as  to  give  rise  to  a  question  of  competition  for  heritable  subjects.  On 
that  distinct  ground  it  may  be  that  this  case  may  be  found  to  be  one  peculiar  to  the 
Court  of  Session.  But  no  such  competition  was  here  raised,  and  if  it  haci  it  would  have 
excluded  the  Sheriff's  jurisdiction  on  quite  a  different  principle  from  what  has  been 
here  attempted.  On  these  grounds  I  have  no  doubt  of  the  soimdness  of  the  decision 
we  are  about  to  pronounce. 

Lord  Benhglme. — In  this  case  my  opinion  coincides  with  that  of  your  Lordship, 
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and  I  ahould  have  thought  it  unnecessary  to  say  an3rthine  further,  were  it  not  for 
the  embarrassment  caused  by  the  passage  in  Erskine  which  has  been  so  much  com- 
mented on,  and  which  seems  to  go  farther  than  in  all  probability  he  intended.  The 
mw  I  take  of  the  passage  is  that  Erskine,  in  the  latter  part  of  the  sixth  title  of  his 
second  book,  from  sect.  20  to  the  end,  is  treating  of  tacks  and  tenants,  as  his  principal 
subject.  This  leads  him  to  treat  of  the  subject  of  removings,  a  subject  more  extensive 
than  the  removing  of  tenants.  He  is  thus  led  incidentally,  in  sect.  49,  to  consider 
removings  in  general,  embracing  others  than  those  of  tenants.  He  treats  of  vitious 
and  precarious  possessors,  and  states  the  law  as  to  their  being  removed  without  any 
warning. 

[290]  Having  made  this  incidental  excursion  from  his  peculiar  subject  he  again 
resumes  the  subject  of  tacks,  and  specially  of  the  removing  of  tenants ;  and  he  says 
in  sect.  50  : — *"  In  all  removings  which  require  no  previous  warning  the  Court  of  Session 
had  the  £(6le  cognisance,  because  such  removings  are  extraordinary  remedies  ;  whereas 
the  Judge  Ordinary  was  always  competent  in  those  common  removings  which  were 
brought  in  consequence  of  the  statute  1555." 

I  read  this  passage  as  if  it  ran  that  **  in  all  removings  of  tenants,"  &c.  To  my  mind 
this  passage  suggests  two  classes  of  removings  of  tenants,  one  when  the  years  of  the 
tack  have  elap^,  brought  under  the  Act  1555,  which  are  common  removings,  and 
were  always  competent  before  the  Sheriff;  the  other  extraordinary,  which  were 
competttit  during  the  currency  of  the  lease  on  account  of  some  fault  on  the  part  of 
the  tenant.  These  have  the  elements  of  iiTitancy,  and  are  in  substance  declarators 
of  irritancy.  Now,  such  actions  prior  to  the  Act  of  Sederunt  were  from  their  nature 
competent  only  in  the  Court  of  Session.  Hence  Erskine  uses  the  word  "  had,"  because, 
by  tne  time  he  wrote,  the  Act  of  Sederunt  had  specially  authorised  such  extraordinary 
removings  to  be  dealt  with  by  the  Sheriff. 

What  makes  it  clear  that  in  this  passage  he  is  speaking  only  of  the  removing  of 
tenants  is  the  case  of  Bethune,  to  which  he  refers  in  support  of  the  law  he  has  laid 
down.  That  case  has  been  reported  by  three  different  reporters.  I  refer  to  the  report 
of  Harcarse,  which  is  in  Morrison,  p.  7409.  It  bears  : — "  The  Lords  of  Session  found 
to  be  the  only  Judges  competent  in  removings  by  the  remedium  extraordinarium 
against  tacksmen  who  have  years  of  their  tack  to  run  and  are  in  arrear  a  full  year's 
rent,  viz.  that  they  should  either  find  caution  for  bygones  and  in  time  coming,  or 
ebe  remove,  notwithstanding  of  the  hypothecation ;  and  that  Sheriffs  are  not  com- 
petent to  judge  in  such  removings,  though  they  be  competent  to  cognosce  ordinary 
removings  where  there  is  no  standing  tack,  as  is  provided  by  the  Act  39,  Pari.  6,  Queen 
Mary."  To  the  same  effect  also  there  is  the  case  of  Lord  Jerviswoode,  M.  7408,  of 
which  the  rubric  is, — "  Inferior  Judges  are  incompetent  to  decide  in  extraordinary 
removings." 

Now,  in  conformity  with  this  view,  I  look  bcu^k  to  the  44th  section  of  this  same  title 
in  Erskine,  where  he  speaks  of  the  determination  of  tacks  during  their  currency, 
by  the  tenant  incurring  an  irritancy.  He  says, — ^"  This  irritancy,  though  it  was  by 
our  former  practice  cognisable  only  by  the  Court  of  Session,  may  by  Act  of  Sederunt, 
14th  December  1756,  sect.  4,  be  now  declared  by  the  Judge  Ordinary,  i.e,  the  Sheriff- 
depute  or  Sheriff-substitute,  who  has  also  power  to  pronounce  judgment  against  the 
tenant  in  the  removing."  It  is  in  perfect  conformity  with  this  statement  that  he  after- 
wards says,  in  the  passage  now  under  consideration, — **  In  all  removings  which  require 
no  previous  warning,  the  Court  of  Session  had  the  sole  cognisance,  because  such 
removings  are  extraordinary  remedies." 

The  object  of  a  warning  in  an  ordinary  removing,  where  the  years  of  the  tack  arc 
expired,  is  to  prevent  tacit  relocation ;  but  where  the  removing  is  sought  as  by  an 
irritancy  during  the  subsistence  of  the  lease,  a  warning  is  wholly  unnecessary,  since 
in  such  situation  tacit  relocation  is  out  of  the  question ;  and  thus,  in  all  removings 
in  which  no  previous  warning  was  required,  it  was  rightly  said  that  the  Court  of  Session 
had  the  sole  cognisance,  though  now,  by  the  Act  of  Sederunt,  the  jurisdiction  in  such 
cases  is  conferred  on  the  Sheriffs.  Thus  this  much  questioned  dictum  contained  in 
aection  50  of  Erskine,  is  quite  correct  when  it  is  read  as  occurring  in  a  part  of  the  work 
which  applies  exclusively  to  tenants.  To  apply  these  observations  to  the  present  case, 
it  is  to  M  observed  that  there  are  two  alternatives  in  the  petition.  Mr.  Aikman  seems 
to  have  antidpated  that  the  respondents  might  allege  some  right  of  tenacy.  Had  this 
been  the  case,  an  objection  might  have  been  taken  on  the  want  of  the  formalities  of 

&R.B.  MACPHEBSON— VOL.  IV.  11* 


330  NISBET,  ETC.  V.  AIRMAN  [1866]       IV.  MAOPHBESOH,  291. 

the  Act  1555.  But  the  respondents  haying  declared  that  they  were  not  tenants  at 
all,  it  follows  that  no  warning  was  necessary ;  and  as  there  was  no  tack,  the  petition 
must  stand  on  the  other  alternative. 

The  other  alternatiYe  presumed  that  the  respondents  were  in  possession  without 
any  title  at  all.  That  seems  to  have  been  the  case.  There  is  nothing  in  the  record 
which  entitles  us  to  come  to  any  other  conclusion.  The  req)ondents  miBtde  production 
of  no  title.  Had  they  produced  a  title,  the  question  might  have  been  raisea,  whether 
a  disponee  can  eject  a  disponer  summarily  by  action  before  a  Sheriff.  There  was  nothing 
in  the  inferior  Court  to  raise  that  question,  and  there  [291]  having  been  no  production 
of  titles,  there  was  nothing  to  raise  a  question  of  heritable  right.  It  was  simply  a  case 
of  the  ejection  of  a  man  possessing  without  a  title. 

Lord  Neaves. — We  are  all  agreed  that  this  suspension  should  be  refused,  and  the 
case  dealt  with  on  its  merits. 

The  grounds  upon  which  I  arrive  at  that  conclusion  coincide  with  those  expressed 
by  your  Lordships,  and  to  a  great  degree  with  the  opinion  of  Lord  Benholme.  I  think 
there  was  no  pretence  of  an  (Ejection  to  the  jurisdiction  of  the  Sheriff.  As  the  petition 
stood  before  him,  it  was  unquestionably  within  his  cognisance.  He  could  not  con- 
jecture nor  proceed  upon  a  state  of  facts  which  was  not  before  him.  This  petition  for 
removing  the  respondents  was  laid  on  alternative  grounds,  either  that  the  respondents 
had  been  possessing  under  a  tack,  or  that  they  had  had  no  title  at  all.  I  would  remark, 
in  passing,  that  it  is  inaccurate  to  speak  of  such  a  petition  as  a  process  of  ejection.  A 
warrant  of  ejection  is  another  matter ;  but  in  the  law  of  Scotland  a  process  of  ejection, 
as  explained  by  Lord  Stair  and  others,  is  a  process  by  one  who  has  been  forcibly  ejected, 
and  who  seeks  to  get  back.  The  present  is  a  process  of  removing.  It  may  at  fbrst 
have  been  doubtful  whether  warning  was  necessary  in  this  case  or  not.  It  was  neces- 
sary if  there  was  a  tack,  and  imnecessary  if  the  respondent  was  a  mere  squatter,  without 
a  title.  If  the  respondent  did  not  table  a  tack  or  other  title,  it  is  clear  that  he  was  Uable 
to  be  removed  at  once,  without  any  warning  or  delay. 

So  far  as  I  can  see,  Lord  Benholme's  explanation  of  the  passage  in  Erskine  is 
extremely  satisfactory,  and  gives  a  good  solution  of  the  diflSculty. 

Having  disposed  of  the  question  of  the  jurisdiction  of  the  Sheriff  to  deal  with  the 
petition  as  it  stood,  I  do  not  think  it  necessary  to  determine  whether  a  summary  peti- 
tion by  a  disponee  to  remove  a  disponer  is  competent  before  the  Sheriff.  No  sucd  cajse 
was  here  raised  on  either  side.  Neither  do  I  think  that  any  question  of  competition 
of  heritable  rights  arose.  The  statement  by  the  respondent  in  the  inferior  Court, 
that  he  was  formerly  proprietor,  did  not  raise  such  a  question.  Supposing,  however, 
that  the  respondents  had  produced  their  infeftments,  1  think  it  clear  that  the  process 
in  the  Sheriff-court  must  nave  stopped.  The  Sheriff  could  not  have  judged,  because 
conflicting  titles  would  have  been  before  him,  each  of  them  habile  to  carry  the  property. 
The  pursuer  might  possibly  have  replied  by  producing,  what  he  did  not  do,  his  inter- 
mediate titles,  which  connected  him  with  the  respondent ;  but  I  doubt  if  this  would 
have  been  conclusive.  I  cannot  help  thinking  that  he  ought  not  to  be  allowed  so  to 
change  his  ground  of  action.  His  complete  title  ought  to  have  been  set  forth  from  the 
first,  if  he  meant  to  found  on  it.  But  we  must  take  the  case  here  as  it  was  presented 
in  the  Sheriff-court.  We  are  not  bound  to  allow  a  party  in  a  suspension  to  stat«,  that 
if  he  had  taken  a  totally  different  line  of  defence  in  the  inferior  Court,  it  would  have 
led  to  a  different  result,  particularly  where  we,  who  have  full  jurisdiction,  see  that 
in  truth  he  has  no  defence,  either  in  law  or  equity. 

The  Court  pronounced  this  interlocutor : — "  Recall  the  interlocutor  submitted 
to  review,  and  remit  to  the  Lord  Ordinary  to  refuse  the  note  of  suspension  :  Find  the 
reclaimer  entitled  to  expenses,  and  remit,"  &c. 

D.  Crawford,  S.S.O.— Hamilton  &  Kinnkar,  W.S.— Agents. 

[Cominented  upon,  Wylie  v.  Heritable  Securities  Investment  Society,  1871,  10  M. 
253.] 
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No.  64.  IV.  Macpherson,  291.    12  Jan.  1866.    Ist  Div.— Lord  Kinloch,  M. 

William  Alexandeh,  Pursuer.— iSoZ.-ffeTi.  Yotmg—Gifford. 
EoBEKT  Alexander  and  Others,  BelenderB. —Clark— ShaTid. 

fraud — Reduction — Issue. — Form  of  issue  in  an  action  of  reduction  of  deeds  said  to 
have  been  impetrated  by  fraudulent  misrepresentation  and  concealment. 

In  this  action  the  pursuer  sought  to  reduce  three  several  agreements  made  by  him 
with  his  brother  and  sister,  in  regard  to  their  deceased  father's  succession.  He  averred, 
with  reference  to  the  first  agreement,  that  "  Mr.  C.  (a  law-agent  employed  by  the  defen- 
ders), and  the  defenders,  falsely  and  fraudulently  represented  to  the  pursuer,  and  gave 
him  to  understand,  that  to  enter  into  such  an  agreement  was  the  most  convenient 
way  of  [292]  inanaging  the  winding  up  of  the  affairs  of  the  deceased,  that  it  would 
substantially  give  effect  to  the  legal  rights  of  the  parties,  and  that  under  the  arrange- 
ments the  pursuer  would  get  all  that  he  was  legally  entitled  to.  The  extent  and  value, 
and  the  character  of  the  estate  left  by  the  deceased,  and  also  the  pursuer's  legal  rights 
thereto,  were  well  known  to  Mr.  C.  and  the  defenders,  and  were  by  them  fraudulently 
concealed  from  the  pursuer.  The  pursuer  was  induced  by  the  said  false  and  fraudulent 
representations  and  fraudulent  concealment  to  subscribe  the  alleged  minute  or  agree- 
ment.' Similar  averments  were  made  with  reference  to  the  other  two  agreements 
sought  to  be  reduced. 

Three  issues  were  proposed  by  the  pursuer,  with  reference  to  the  three  agreements 
respectively,  in  the  form — **  Whether  the  writing  No.,  &c.,  was  fraudulently  impetrated 
from  the  pursuer  by  the  defenders,  or  one  or  other  of  them  1 "  The  defenders  contended 
that  each  issue  should  be  expressly  laid  on  fraudulent  misrepresentation  or  fraudulent 
concealment,  and  should  state  (though  it  might  be  generally)  to  what  the  fraudulent 
misrejiresentation  or  concealment  applied. 

A  fourth  issue,  of  essential  error,  was  proposed  by  the  pursuer,  but  was  not  insisted 
in  by  him. 

The  Lord  Ordinary,  of  consent  of  parties,  reported  the  case  to  the  First  Division.* 

The  Court  adjusted  an  issue  in  the  following  form  with  reference  to  each  of  the 
three  agreements  sought  to  be  reduced  :— "  Whether  the  writing  No.  of  process, 
was  fraudulently  impetrated  from  the  pursuer  bv  misrepresentation  or  concealment 
by  the  defenders,  or  one  or  other  of  them,  in  regard  to  the  state  of  the  pursuer's  father's 
affairs,  and  the  pursuer's  rights  in  relation  thereto."  t 

W.  S.  Stuart,  S.S.C.— Melville  &  Lindesay,  W.S.— Agents. 

[Fdlawed,  Ritchie  v,  Ritchie's  Trs.,  1866,  4  M.  292.] 


No.  65.  IV.  Macpherson,  292.    13  Jan.  1866.    1st  Div.— Lord  Barcaple,  C. 

Patrick  Grant  Ritchie,  Pursuer. —/SoL-Gen.  Ymng—ThoTosmi. 
David  R.  Collie  and  Others  (Ritchie's  Trustees),  Defenders.— Lord-Adtj. 

Moncreiff —Millar. 

Fraud— Issue. — Where  the  pursuer  in  a  reduction  founds  on  different  acts  and  kinds 

of  fraud,  he  must  take  a  separate  issue  for  each. 
EssenHcd  Error — Issue. — To  entitle  a  party  to  an  issue  of  essential  error,  he  must 

*  Authorities  cited.— Hogg  v.  Campbell,  March  12,  1864,  ante,  vol.  ii.  p.  848; 
Johnston  v.  Johni^ton,  March  11,  1857,  19  D.  706;  Purdon  v.  Rowatt's  IVustees, 
Dec.  19, 1856, 19  D.  206. 

t  See  observations  made  in  the  following  case. 
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distinctly  set  forth  the  ])articular  kind  of  error  on  which  he  founds ;  and  if  several 
erroi-s  are  set  forth  he  must  take  a  separate  issue  for  each. 

This  was  an  action  of  reduction,  &c.,  by  Patrick  Grant  Ritchie  against  his  father's 
testamentary  trustees,  brought  for  the  purpose  of  setting  aside  a  deed  of  discharge, 
renunciation  and  assignation,  whereby  the  pursuer  had  discharged  his  rights  and  clainus 
as  next  of  kin  of  his  mother,  and  also  renounced  and  discharged  his  rights  and  claims 
as  the  only  child  of  his  father. 

The  pursuer  averred  that  he  "  signed  the  said  deed  in  ignorance  of  its  nature,  import, 
and  effect,  in  so  far  as  it  bears  to  be  a  discharge  by  him  of  his  rights  and  claims  as  next 
of  kin  of  his  said  deceased  mother,  and  in  so  far  as  it  bears  to  be  a  renunciation  by  him 
of  all  claims  which  would  otherwise  have  been  competent  to  him  by  and  through  his 
father's  decease."  (Cond.  14) "  The  pursuer,  at  the  time  when  he  adhibited  his  signature 
to  the  said  deed,  was  led  to  believe,  by  and  through  the  representations  of  the  [293]  said 
Patrick  Ritchie,  and  those  acting  for  him,  that  its  import  and  effect  was  merely  an 
assignation  or  transference  by  him  in  favour  of  his  father  of  the  said  shares  of  the 
Scottish  Property  Investment  Company  and  the  Mid  and  East  Galder  Gas  Ciompany, 
with  an  obligation  by  his  father  for  pa^nnent  to  him  of  a  certain  sum  in  name  of  aliment 
for  his  maintenance  and  support,  l^o  explanation  was  then  or  previously  given  to 
the  pursuer  of  the  terms,  clauses,  and  effect  of  the  said  deed,  in  so  far  as  it  bears  to  be  a 
discharge  and  renunciation  by  him  as  next  of  kin  of  his  mother,  or  only  child  of  his 
father.**  (Cond.  19)  "  At  the  time  of  granting,  and  previous  to  the  granting,  of  the  said 
deed  now  sought  to  be  r^uced,  it  was  falsely  and  fraudulently  represented  and  held 
forth  by  the  said  deceased  Patrick  Ritchie,  and  by  others  on  his  behalf  and  actiug 
for  him,  to  the  pursuer,  that  there  was  nothing  due  to  him  as  representing  his  mother ; 
and  it  was  likewise  fraudulently  represented  by  the  said  deceased  Patrick  Ritchie,  and 
by  others  acting  for  him,  to  the  pursuer,  that  any  claim  for  legitim  which  might  other- 
wise be  competent  to  him  by  and  through  his  father's  decease  could  be,  and  would  be, 
defeated  bv  his  father  ;  and  that  if  the  pursuer  granted  the  said  deed,  which  was  repre- 
sented to  Iiim  as  relating  in  substance  only  to  the  said  shares,  the  other  portions  of  it 
being  merely  formal,  his  father  would  amply  provide  for  him  in  his  trust-disposition 
and  deed  of  settlement,  but  otherwise  he  would  be  totally  disinherited.  The  pursuer, 
by  and  through  these  false  and  fraudulent  representations  and  statements,  and  by 
and  through  the  fraudulent  withholding  and  concealment  of  his  rights  and  claiois, 
was  induced  to  subscribe  the  said  deed  now  sought  to  be  reduced.  He  signed  the  same 
under  essential  error,  as  above  condescended  on.  He  never  understood  or  had  ex- 
plained to  him  the  nature  or  extent  of  his  legal  rights,  either  as  representing  his  deceased 
mother,  or  which  would  accrue  to  him  on  the  death  of  his  father."  (Cond.  20)  **  In 
so  far  as  the  said  deed  bears  to  be  a  discharge  of  his  claims  as  representing  his  deceased 
mother,  and  a  renunciation  by  him  of  the  claims  cojnpetent  to  him  by  and  through 
the  decease  of  his  father,  the  pursuer's  signature  thereto  was  procured  and  obtained 
by  the  said  Patrick  Ritchie  by  means  of  false  and  fraudulent  representations,  and  by 
fraudulent  concealment  of  the  pursuer's  rights  and  claims,  and  while  he  was  under 
essential  error  regarding  the  import,  meaning,  and  effect  of  the  said  deed.  Further, 
the  said  deed  was  granted  without  consideration.*' 

The  following  issues  were  proposed  by  him  : — "  Whether  the  deed,  of  which  No,  7 
of  process  is  an  extract,  was  fraudulently  impetrated  from  the  pursuer  by  the  said 
Patrick  Ritchie  1  2.  Whether  the  pursuer  executed  the  deed,  of  which  No.  7  of  process 
is  an  extract,  under  essential  error  as  to  its  substance  and  effect  1 " 

The  Lord  Oixlinary  reported  the  issues  with  the  following  note.  * 

*  "  Note. — ^The  defenders  object  to  the  first  issue,  in  respect  that  it  does  not  specify 
the  fraudulent  representation  by  which  it  is  alleged  that  the  deed  was  impetrated. 
For  the  pursuer  it  was  stated  that  the  fraud  founded  on  consisted  in  the  repr^enta- 
tions  as  to  the  import  and  effect  of  the  deed  set  forth  in  the  14th  article  of  the  con- 
descendence. The  Lord  Ordinary  inclines  to  think  that  if  this  is  the  nature  of  the  case 
it  is  expedient  that  it  should  appear  on  the  face  of  the  issue.  There  are  statements 
in  articles  18  and  19  as  to  fraudulent  representation  and  concealment,  in  regard  to 
the  amount  due  to  the  pursuer,  as  representing  his  mother,  and  the  amount  of  legitim, 
with  reference  to  which  the  Lord  Ordinary  does  not  understand  the  pursuer  to  ask 
for  an  issue.    As  the  issue  stands,  it  is  not  clear  that  it  does  not  embrace  these  matters. 
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[294]  1^6  pursuers  cited  the  undernoted  cases.  * 

Lord  PRR3iDi2«\ — I  am  quite  clear  that  the  issue  on  fraud  should  be  granted, 
but  then  there  is  a  question  as  to  the  issue  founded  on  error. 

Now,  there  is  some  diflficulty  in  discriminating  between  the  error  and  the  fraud  as 
here  set  forth.  No  doubt  essential  error  is  a  ground  for  setting  aside  a  deed,  -as,  for 
instance,  where  a  party  alleges  that  he  subscribed  one  deed  for  another.  There  are, 
however,  different  kinds  of  essential  error,  and  that  is  one  of  them.  Another  kind 
of  error  is,  when  a  party  grants  a  deed  of  an  ambiguous  nature,  which  may  have  a 
more  comprehensive  meaning  than  he  thought  it  had,  or  which  may  carry  rights  he 
never  intended  to  convey  at  the  time  he  executed  it.  But,  in  all  cases,  it  is  necessary 
that  the  record  should  specify  the  particular  error  the  party  challenging  the  deed 
alleges  he  was  under,  and  if  he  sets  forth  several  kinds  of  error  it  is  necessary  to  know 
whether  the  jury  are  to  try  a  case  of  the  first  kind  or  of  the  second,  or  perhajjs  of 
another  kind  altogether.  It  is  necessary  also  to  set  forth  the  kinds  of  error  founded 
on,  because  not  only  may  they  be  different  in  their  nature,  but  incompatible  with 
one  another ;  but  if  all  are  mixed  up  in  one  general  issue,  and  some  of  the  jury  are  of 
opinion  that  one  kind  of  error  is  proved,  and  some  think  another  proved,  there  may 
be  a  majority  against  any  one  kind,  and  yet  a  verdict  will  go  for  the  pursuer.  The 
same  thing  may  be  said  as  to  cases  of  fraud.  There  may  be  a  general  course  of  fraud, 
but  there  may  be  also  separate  and  independent  kinds  or  acts  of  fraud,  which  it  is 
necessary  should  be  distinguished.  In  the  case  of  Campbell  we  required  the  party  to 
put  in  issue  the  particular  kind  of  error  he  insisted  upon,  and  I  think  the  same  thing 
ought  to  be  done  here,  and  we  shall  then  know  what  the  jury  are  going  to  try. 

We  shall  therefore  continue  the  case,  that  the  pursuer  may  lodge  amended  issues. 

Amended  issues  were  thereafter  lodged,  and  in  the  discussion  that  took  place— 

Lord  Deas  suggested,  that  as  the  case  was  precisely  similar  to  Alexander  v.  Alex- 
ander, the  same  form  of  issue  should  be  adopted. 

IjORD  Arpmillan. — ^The  issues  in  Alexander's  case  yesterday  were  framed  with 
great  care  by  the  Lord  President,  in  order  to  apply  to  similar  cases.  The  word  fraudu- 
lently there  used  was  intended  to  cover  both  the  misrepresentation  and  the  conceal- 
ment. 

The  issue  on  essential  error  was  not  insisted  in,  and  the  following  wsues  were 
ultimately  approved  of :— "  1.  Whether  the  pursuer  was  induced  to  execute  the  deed, 
of  which  No.  7  of  process  is  an  extract,  by  false  and  fraudulent  representations  made 
or  caused  to  be  made  to  him  by  the  said  Patrick  Ritchie,  to  the  effect  that  nothing 
was  due  to  him  as  next  of  kin  of  his  deceased  mother  ?  2.  A^Tiether  the  pursuer  was 
induced  to  execute  the  said  deed  by  false  and  fraudulent  representations,  made  or 
caused  to  be  made  to  him  by  the  said  Patrick  Ritchie,  to  the  effect  that  the  same  was, 
on  the  part  of  the  pursuer,  merely  an  assignation  or  transference  by  him  to  the  said 
Patrick  Ritchie  of  the  shares  therein  mentioned  1 " 

John  Murray,  S.S.C— Thomas  Padon,  S.S.G.— Agents. 

'  With  reference  to  the  second  issue,  the  defenders  maintain  that  there  is  no  relevant 
averment  of  essential  error ;  and  on  this  point  they  refer  to  the  case  of  Campbell, 
2  Macph.  848.  The  Lord  Ordinary  thinks  that  the  averments,  when  read  together, 
amount  to  a  statement  that  the  pursuer  signed  the  deed  imder  the  [294]  essential  error 
that  it  was  merely  an  assignation  or  transference  of  certain  shares  by  him  to  his  father. 
The  Lord  Ordinary  thinks  the  pursuer  is  entitled  to  an  issue  to  trjr  this  ground  of  action ; 
but  he  is  of  opinion  that  the  terms  of  the  proposed  issue  are  objectionable.  He  thinks 
that  it  should  specify  the  essential  error  alleged,  and  that,  at  all  events,  the  general 
description  given  of  it,  *  as  to  its  substance  and  effect,'  mav  embrace  irrelevant  matter, 
e,g.  the  legal  effect  of  the  deed,  errors  as  to  which  would  not  excuse  the  granter,  if 
he  was  aware  of  its  contents,  and  was  not  fraudulently  induced  to  grant  it.** 

*Puidon  V.  Rowatt's  Trustees,  19  D.  206;  Johnston  v.  Johnston,  19  D.  706; 
M^Conechy  r.  Mlndoe,  16  D.  315. 
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No.  66.  IV.  Macpherson,  295.     18  Jan.  1866.     Isi  Div.— Lord  Kinloch.  M. 

Mrs.  Barbara  Cuthbertson  or  Galbraith  and  Robert  Galbraith, 

Pursuers.  --PaUisoii —Lawrie. 

James  Cuthbertson,  Defender.— Gordon. 

Proof — Oath  of  Reference — IntriTisic  Qualify— -Donation, — In  an  action  against  an 
executor  for  an  account  of  his  intromissions  with,  and  for  payment  of  a  share  of, 
an  intestate's  estate,  the  executor  claimed  deduction  of  a  sum  of  £180,  which  he 
averred  the  pursuer  had  borrowed  from  the  deceased  and  still  owed,  and  he  referred 
these  averments  to  the  pursuer's  oath.  The  piursuer  in  his  deposition  admitted  the 
loan,  and  said  that  he  had  given  the  deceased  nis  I  0  U  for  it ;  out  that  within  three 
weeks  afterwards  he  tendered  payment  to  the  deceased,  who  said  he  would  make 
him  a  compliment  of  it,  and  that  he  would  either  destroy  the  I  0  U,  or  bring  it  to 
the  pursuer.  The  I  0  U  was  not  given  up  to  the  pursuer,  but  it  was  not  found  in 
the  repositories  of  the  deceased.  Held  that  the  statement  was  intrinsic  of  the  refer- 
ence, and  negatived  resting  owing  of  the  debt. 

This  was  an  action  at  the  instance  of  Mrs.  Barbara  Cuthbertson  or  Galbraith, 
and  Robert  Galbraith  her  husband,  against  James  Cuthbertson,  executor-dative  of 
the  deceased  George  Cuthbertson,  cheese^ealer  in  Kilmarnock,  who  died  on  27th 
December  1845,  calling  for  an  account  of  his  intromissions  with  the  estate  of  the 
deceased,  and  for  payment  of  the  share  of  the  estate  falling  to  Mrs.  Galbraith,  as  one 
of  the  next  of  kin  of  the  deceased. 

The  principal  difference  between  the  parties  was  with  reference  to  a  sum  of  £180, 
said  to  have  been  lent  to  the  pursuers  by  the  deceased  in  1842,  and  which  the  defender 
claimed  to  deduct  from  the  share  of  the  estate  pavable  to  the  pursuers.  This  sum 
had  formed  the  subject  of  correspondence  between  the  parties  in  1847  and  1849.  On 
19th  July  1847  the  agent  of  the  pursuers  (Mr.  Service)  wrote  to  the  agent  of  the 
defender  (Mr.  Hamilton), — ^"  I  observe  that  you  state  there  is  a  debt  of  £180  said  to 
be  due  from  Mr.  Galbraith,  please  say  what  this  is  for.  Mr.  Galbraith  says  that  the 
deceased  resided  as  a  boarder  with  him  for  a  considerable  time,  and  that  it  never  was 
the  deceased's  intention  to  keep  up  any  debt  against  him.  During  Mr.  Cuthbertson's 
life,  too,  Mr.  Galbraith  had  repeatedly  offered  to  settle  any  accounts  Tihich  may  have 
been  betwixt  the  parties ;  but  the  former  stated  that  he  would  make  no  [supposed 
charge]  against  him.".  On  22d  May  1849  the  pursuer's  agent  again  writes, — "  Mr. 
Galbraith  has  handed  me  your  letter  to  him  of  the  21st  inst.  I  formerly  wrote  you 
for  the  inspection  of  the  vouchers,  and  until  these  are  examined  we  cannot  say  any- 
thing as  to  the  accuracy  of  the  statement.  He  particularly  requires  to  see  the  alleged 
voucher  for  £180." 

In  defence  the  defender  averred : — (StAt.  2)  "  The  estate  realised  amounted  to 
£3065,  38.  S^d.,  besides  which  there  was  a  debt  due  by  the  pursuers  to  the  deceased 
of  £180,  which,  with  interest  until  10th  March  1847,  at  3  per  cent.,  amounted  to  £206, 
7s."  (Stat.  5)  "  The  debt  of  £180,  with  interest,  due  by  the  pursuers  to  the  deceased, 
isonsisted  of  the  sum  of  £180  advanced  in  loan  to  the  pursuers  by  the  deceased  on  18th 
April  1842.  There  is  an  entry  in  the  ledger  of  the  deceased  relative  to  this  loan  in  the 
following  terms :— *  Robert  Galbraith,  King  Street,  Glasgow.  1842,  April  18.  To 
lent  cash,  £180.'  As  already  stated,  this  sum,  with  interest  at  3  per  cent,  until  10th 
March  1847,— together  £206,  7s.,— although  not  paid  to  the  defender,  was  placed 
to  the  credit  of  the  estate.  .  .  .  The  said  debt  has  never  been  paid  by  the  pursuers, 
and  they  have  never  denied  their  liability  for  the  same  until  they  lodged  their  revised 
condescendence  in  the  present  action.'  The  pursuers  for  the  first  time  have,  on 
adjustment,  denied  the  authenticity  of  the  book,  and  of  the  entry  referred  to.  The 
defender  has  produced  all  the  business  books  and  vouchers  connected  with  the 
executry  estate,  so  far  as  in  his  possession  or  under  his  control.  Counter  statement 
denied." 

[296]  The  pursuers,  in  answers  3  and  5,  denied  that  they  "  were  due  the  sum  of 
£180,  or  any  other  sum,  to  the  deceased  at  the  date  of  his  death,  or  that  the  sum  of 
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£20G,  78.,  or  any  part  thereof,  ia  due  by  the  pursuers  to  the  executor  of  the  deceased. 
The  defender  is  called  on  to  produce  the  evidence  on  which  he  founds." 

No  proof  was  led  in  the  case  ;  but  the  defender  put  in  a  minute  whereby  he  "  refers 
to  the  oaths  of  the  pursuers  the  averments  of  the  defender  touching  the  debt  of  £180 
alleged  to  be  due  by  the  pursuers  to  the  deceased  George  Cuthbertson."  The  Lord 
Ordinary  "  sustains  the  minute  of  reference  to  the  oath  of  the  pursuer  Robert  Qal- 
braith,  reserving  all  questions  as  to  the  competency  of  the  oath  of  the  female  pursuer." 

Bobert  Galbraith  was  examined  under  the  minute  of  reference,  and  deponed  as 
foDowB  : — *  Interrogated,  and  referred  to  statement  3  and  statement  5  of  the  defender's 
revised  statement  of  facts,  and  to  the  pursuers'  answers  thereto ;  and  desired  in  par- 
ticular to  notice  the  averment  in  statement  3,  that  a  debt  was  owing  by  the  pursuers 
to  the  deceased  of  £180  and  interest ;  and  to  the  statement  in  article  5,  that  the  debt 
of  £180  with  interest,  due  by  the  pursuers  to  the  deceased,  consisted  of  the  sum  of 
£180  advanced  in  loan  to  the  pvmsuers  by  the  deceased  on  18th  April  1842  ;  and  also 
to  the  denial  that  the  pursuers  were  due  the  said  debt  to  the  deceased  contained  in 
the  answers  to  these  articles ;  and  asked  to  explain  the  meaning  of  these  articles, 
depones.  About  three  years  or  thereby  previous  to  the  death  of  George  Guthbertson, 
I  borrowed  from  him  £180,  and  gave  him  an  I  O  17  for  the  same.    Within  three  weeks, 
according  to  the  best  of  my  recollection,  after  I  had  borrowed  the  £180,  I  went  up  to 
the  Bazaar  Market  in  Glasgow,  and  held  out  £180  to  him,  saying, '  Here  is  your  money,' 
and  asked  him  to  give  me  up  the  I  O  IT.    He  said  he  did  not  want  it,  and  '  I  make  you 
a  compliment  of  it.'    I  asked  him  what  was  to  come  of  the  I  0  U.    He  said  he  would 
^ther  destroy  it  or  bring  it  to  me,  and  he  never  asked  the  money  from  me  after  that. 
Interrogated,  Where  were  you  when  you  got  the  money  from  Mr.  Guthbertson  1  de- 
pones, Either  in  my  shop  or  in  my  house,  and  I  gave  him  the  I  0  17  there  and  then. 
Interrogated,  What  was  the  date  of  the  I  0  U  ?  depones,  I  caimot  tell — I  do  not 
remember,  but  it  was  dated. — ^I  had  no  other  conversation  with  George  Guthbertson 
except  that  above  referred  to.  .  .  .  There  was  no  other  person  present  that  I  recollect 
of.    Interrogated,  Where  were  you  at  the  time  he  said  so  1  depones,  In  the  Bazaar 
Market,  which  is  under  cover,  and  which  was  George  Guthbertson's  place  of  business. 
He  brought  in  farm  produce,  such  as  cheese  and  butter,  in  a  cart  to  the  market.    In- 
terrogated, Then  you  were  standing  in  the  open  market  when  you  held  out  the  money 
to  him  1  depones,   Yes.    Interrogated,  What  did  the  money  consist  of  1  depones, 
Partly  £20  notes,  and  partly  small  notes — ^paper  money.    Interrogated,  Where  had 
you  got  the  money  1  depones.  In  the  way  of  my  business.    Interrogated,  Did  you 
take  the  money  from  your  till  or  draw  it  from  the  bank  1  depones,  I  cannot  recollect 
how  much  I  drew  from  the  bank.    Interrogated,  depones,  I  never  saw  the  I  0  U  since 
I  granted  it.     Interrogated,  Did  you  owe  this  £180  for  about  thi-ee  weeks  according 
to  your  notion  1  depones,  Yes.    Interrogated,  For  the  last  four  years  of  Mr.  Guthbert- 
son's life  were  there  any  other  suras  of  money  which  you  owed  him  for  a  longer 
or  shorter  period  1  depones,  No.    Interrogated,  What  were  the  exact  words  which 
Mr.  Guthbertson  used  when  you  tendered  him  the  money  1  depones.  He  said  he  did 
not  want  it,  and  would  make  me  a  compliment  of  it,  and  would  destroy  the  I  0  U, 
or  give  it  up  to  me.    Interrogated,  What  more  passed  on  that  occasion  1  depones, 
He  said  I  had  done  a  great  deal  of  service  for  him.    Nothing  more  passed  that  I  recollect 
of.  .  .  .  Interrogated,  Did  you  ever  afterwards  ask  him  about  the  I  0  U  ?  depones, 
Na    Depones,  Both  before  and  after  the  time  deponed  to,  Mr.  [297]  Guthbertson 
was  frequently  in  the  habit  of  coming  to  my  house  and  sleeping  there.    Interrogated, 
Do  you  understand  that  the  £180  mentioned  in  the  record  is  the  £180  of  which  you 
have  been  speaking  *?  depones,  I  cannot  condescend  upon  the  date — it  is  the  amount. 
.  .  .  Shewn  letter, — Mr.  Service  to  Mr.  A.  Hamilton,  dated  19th  July  1847  (before 
quoted)  &e., — ^interrogated.  When  that  letter  was  written,  did  you  know  that  the  £180 
was  stated  against  you  in  the  executry  accounts  1  depones,  I  really  do  not  recollect. 
.  .  .  Being  shewn  letter, — ^Mr.  Service  to  Mr.  Hamilton,  dated  22d  May  1849  (before 
uoted), — ^interrogated.  Did  you  authorise  Mr.  Service  to  write  that  letter  ^  depones, 
)h  yes.    I  must  have  authorised  him,  or  he  would  not  have  written  it." 

In  the  course  of  his  examination,  the  pursuer  produced,  under  a  call,  his  business 
books  applicable  to  the  year  1842,  but  these  did  not  contain  any  entries  relative  to 
the  £180. 

At  the  request  of  his  coimsel,  the  pursuer  was  asked  by  the  commissioner, — '^  At 
the  time  you  got  the  £180  from  George  Guthbertson,  was  anything  said  about  its 
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being  to  be  returned  in  a  short  time  1  depones,  He  said  nothing.    I  said  I  only  wanted 
it  for  a  few  days." 

The  Lord  Ordinary  (Kinloch)  by  his  interlocutor,  dated  22d  June  1865,  "  having 
considered  the  report  of  the  pursuer's  deposition,  finds  the  deposition  to  be  negative 
of  the  reference :  Finds  that  in  the  present  accounting,  the  defender  is  not  entitled 
to  charge  against  the  pursuers  the  alleged  debt  of  £180,  said  to  have  been  incurred  to 
the  deceased  George  Cuthbertson,  and  appoints  the  cause  to  be  enrolled,  in  order  to 
be  proceeded  with  in  accordance  with  the  preceding  findings.  **  * 

Against  this  interlocutor  the  defender  reclaimed,  praying  the  Court  "  to  find  that 
the  deposition  of  the  pursuer,  Robert  Qalbraith,  is  affinnative  of  the  reference,  and 
that  in  the  accoimting  the  defender  is  entitled  to  credit  for  the  said  £180  and  interest.  *" 

Argued  for  the  defender,  that  the  deposition  of  the  pursuer,  while  admitting  the 
loan,  was,  in  so  far  as  he  averred  donation,  extrinsic  of  the  reference.t 

[298]  At  advising,— 

Lord  President. — ^This  is  an  action  at  the  instance  of  Mrs.  Qalbraith  and  her 
husband  against  Mr.  James  Cuthbertson,  as  executor-dative  of  his  brother,  Mr.  George 
Cuthbertson,  calling  upon  him  to  account  for  the  share  of  his  brother's  estate  said 
to  belong  to  the  pursuers — ^Mr.  George  Cuthbertson  having  died  without  issue,  but 
leaving  brothers  and  sisters,  of  whom  Mrs.  Galbraith  is  one.  The  executor  says  that 
he  has  alwavs  been  willing  to  pay  Mrs.  Galbraith's  share  of  her  deceased  brother's 
estate ;  but  he  says  that  at  the  time  of  the  brother's  death,  there  was  a  sum  of  £180 
owing  to  him  by  Galbraith,  and  that,  in  the  accounting,  that  sum  must  be  deducted 
from  Mrs.  Galbraith's  share.  The  pursuers  deny  that  there  was  any  such  debt  sub- 
sisting at  the  time  of  the  death.  No  proof  has  been  led  in  the  case,  apart  from  the 
reference  to  oath,  and  no  document  of  debt  has  been  produced.  But  the  defender 
has  referred  the  matter  to  the  oaths  of  the  pursuers,  the  minute  of  reference  bearing 
that  he  "  refers  to  the  oaths  of  the  pursuers  the  averments  of  the  defender  touching 
the  debt  of  £180  alleged  to  be  due  by  the  pursuers  to  the  deceased  George  CuthbertBon. 
These  averments  are  to  the  effect  that  the  deceased  lent  the  sum  of  £180  to  the  pursuers, 
in  1842,  and  that  that  sum  was  still  due  at  the  time  of  the  deceased's  death. 

The  reference,  therefore,  includes  both  the  lending  of  the  money  and  its  being 

*  "  Note. — ^The  pursuer  admits  in  his  deposition  that  he  borrowed  £180  from 
the  deceased  George  Cuthbertson,  for  which  he  gave  him  his  I  O  U.  But  he  adds : 
*  Within  three  weeks,  according  to  my  best  recollection,  after  I  had  borrowed  the 
£180,  I  went  up  to  the  Bazaar  Market  in  Glasgow,  and  held  out  £180  to  him,  saying, 
**  Here  is  your  money,"  and  asked  him  to  give  me  up  the  I  0  U.  He  said  he  did  not 
want  it,  and  "  I  make  you  a  compliment  of  it."  I  asked  him  what  was  to  come  of  the 
I  0  U.  He  said  he  would  either  destroy  it  or  bring  it  to  me ;  and  he  never  asked  the 
money  after  that.'  The  pursuer  afterwards  says :  *  I  never  saw  the  I  0  U  since  I 
granted  it.' 

"  The  Lord  Ordinary  is  of  oninion  that  this  statement  is  intrinsic  of  the  reference, 
and  negatives  resting  owing  of  the  debt.  The  defender,  who  alleges  the  debt,  produces 
no  written  document  establishing  it.  The  alleged  I  O  U  has  not  been  produced  The 
debt  was  not,  therefore,  one  established  by  writing,  but  which  rested  wholly  on  a 
reference  to  the  pursuer's  oath.  The  pursuer,  when  examined  in  the  reference,  admits 
having  borrowed  the  amount.  But  he  says  that  he  tendered  payment,  with  the  money 
in  his  hand,  and  that  the  deceased  George  Cuthbertson  would  not  take  it,  but  said 
he  made  a  compliment  to  him  of  the  money,  and  would  destroy  the  I  0  U.  Accord- 
ingly, the  I  O  U  is  not  forthcoming.  The  Lord  Ordinary  is  of  opinion,  that  this  is 
equivalent  to  a  deposition  that  payment  was  made ;  and  that,  after  the  money  had 
been  received  in  payment,  it  was  handed  back  to  him  as  a  gift.  The  case  is  different 
from,  and  much  stronger  than  what  it  would  have  been,  had  the  pursuer,  without 
averring  the  offer  of  payment,  merely  said  that  the  deceased  had  told  him  that  he 
would  never  exact  the  money." 

*  Defender's  Authorities  :~-43rOTdon,  1674,  Mor.  13,234;  Thomson  v.  Duncan, 
July  10,  1855,  17  D.  1081 ;  Hamilton  v.  Struthers,  Dec.  2,  1858,  21  D.  51. 

Pursuers'    Authorities :  — Brown,   1669,    Mor.    13,202;    Forrester,    1742,    Mor. 
[298]  13,215;  Grant,  1793,  Mor.  13,221;  Walker,  1702,  Mor.  13,230;  Mortimer, 
1710,  ibidem;  Fraser,  June  27,  1809,  F.  0.;   Law  v.  Johnston,  Dec.  9,  1843,  6  D.  ' 
201 ;  Mitchell  v.  Ferrier,  Nov.  23,  1842,  5  D.  169. 
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sull  due  at  that  time ;  and  accordingly,  the  examination  of  the  pursuer  on  oath  com- 
menceB  by  referring  to  articles  3  and  5,  which  contain  the  defender's  averments  as 
to  the  alleged  debt,  and  asking  an  explanation  of  the  denial  of  these  averments  con- 
tained in  the  pursuer's  answers.  Mr.  Galbraith  proceeds  in  his  deposition  to  give 
an  account  of  the  matter ;  and  he  says  that  it  is  true  that  he  got  a  loan  of  £180  from 
the  deceased,  but  that  it  was  a  temporary  loan  in  accommodation  of  that  simi ;  and 
that  he  brought  the  money  back  in  three  weeks  to  Cuthbertson,  and  tendered  payment 
of  it.  He  also  says  that  when  he  borrowed  the  money,  he  granted  an  I  0  U  to  the 
deceased,  and  he  relies  on  that  as  an  indication  of  the  temporary  nature  of  the  loan. 
When  he  tendered  the  money  to  the  deceased,  he  says  that  the  deceased  said  he  did 
not  want  it,  and  that  he  would  make  him  a  compliment  of  it — the  meaning  of  that 
expression  being  quite  plain  among  that  class  of  people, — ^that  he  would  make  him 
a  present  of  it.  Galbraith  says  further  that  he  asked  what  was  to  become  of  the  I  0  U, 
when  the  deceased  said  he  would  either  destroy  it  or  bring  it  to  him,  and  that  there 
the  matter  terminated.  Mr.  Cuthbertson  seems  to  have  been  a  person  who  brought 
cheese  and  farm  produce  to  market,  and  the  occurrence  is  said  to  have  taken  place 
there. 

That  being  the  pursuers'  story,  the  question  before  us  is  not  whether  it  is  a  credible 
story,  but,  assimiing  that  we  are  to  beueve  it,  whether  we  are  entitled  to  listen  to  it. 
That  depends  on  the  application  of  the  doctrine  of  intrinsic  and  extrinsic  qualities 
of  an  oath — a  question  as  to  which  at  one  period  there  was  a  great  deal  of  nicety  and 
subtlety  in  the  discussions,  although  these  are  now  very  much  narrowed.  For  it 
is  well  settled,  that  things  that  are  properly  pertinent  to  the  discharge  or  settlement 
of  a  debt  in  the  natural  course  of  proceeding  are  intrinsic  in  their  quality,  while,  on 
the  other  hand,  separate  transactions  which  raise  questions  of  counter-claim  requiring 
constitution,  if  the  claim  stood  alone,  are  in  a  different  position,  and  are  not  held  to 
be  within  the  intrinsic  qiiality  of  the  oath.  The  question  before  us  is,  whether  in 
this  case  the  statements  are  intrinsic  of  the  reference  or  not. 

Now,  there  is  no  evidence  of  the  debt  except  the  statement  of  the  party  on  oath, 
and  what  he  tells  us  is,  I  think,  the  whole  history  of  the  transaction.  He  says  it  was 
a  temporary  loan,  that  the  money  was  tendered  back  within  a  limited  time,  and  that 
he  was  told  that  the  deceased  did  not  want  the  money,  and  that  the  document  would 
either  be  returned  or  destroyed.  There  is  no  doubt  that  if  he  had  deponed  that  he 
had  paid  the  money,  there  would  have  been  an  end  of  the  question.  Or  if  he  had 
got  hsick  the  I  O  U,  and  had  produced  it,  there  would  also  have  been  an  end  of  the 
matter.  If,  on  the  other  hand,  the  I  O  U  had  been  found  in  the  possession  of  the 
deceased,  probably  there  would  have'  been  no  refer-[299l-ence  to  oath  at  all,  and  the 
question  would  have  been  ended  otherwise.  If  he  had  gone  on  to  say  the  I  0  U  was 
retumed  to  me,  and  I  destroyed  it,  it  would  have  been  difficult  to  hold  that  that  was 
extrinsic.  But  he  says  the  creditor  promised  either  to  return  the  document  or  to 
destroy  it ;  and  if  the  creditor  had  destroyed  it,  and  he  had  stated  that,  would  that 
not  have  been  part  of  the  matter  1  It  was  a  mode  of  discharging  the  debt ;  and  when 
WB  look  at  the  whole  history  of  the  case,  to  the  temporary  character  of  the  loan,  to 
the  relationship  of  the  parties,  and  to  the  fact  that  the  document  is  not  found  in  the 
poflsession  of  the  creditor,  it  seems  not  unnatural  to  conclude  that  he  did  in  fact  destroy 
it.  I  concur  therefore  in  the  conclusion  at  which  the  Lord  Ordinary  has  arrived, 
that  this  statement  is  intrinsic  of  the  reference. 

Lord  Curriehill. — This  is  a  pecuhar  case,  and  differs  from  any  hitherto  reported. 
What  the  defender  referred  to  the  pursuer's  oath  was  not  only  the  constitution  of  the 
debt,  but  also  its  subsistence.  The  oath  expressly  bears  that  the  debt  was  not  subsisting 
at  the  date  of  Mr.  Cuthbertson's  death,  and  it  states  the  manner  in  which  it  became 
extinguished, — that  is  to  say,  that  the  pursuer  tendered  the  money  to  the  deceased, 
and  was  told  by  him  to  keep  it  as  a  donation.  Had  the  statement  stopped  there,  I 
think  the  question  would  have  been  extremely  nice.  But  it  goes  further,  and  bears 
that  the  creditor  agreed  to  return  the  only  evidence  of  the  debt  to  his  debtor,  or  to 
destroy  it.  If  the  oath  had  borne  that  the  creditor  not  only  made  a  donation,  but  threw 
the  1 0  U  into  the  fire  in  presence  of  the  debtor,  I  would  hold  that  to  be  clearly  an 
intoinfflc  quality  of  the  oath,  negativing  the  subsistence  of  the  debt.  I  think,  in  sub- 
stance, the  oath  is  tantamount  to  that ;  because  the  debtor  swears  that  the  creditor 
promised  to  destroy  the  document  if  he  did  not  return  it.  In  point  of  fact  he  did  not 
return  it^  and  it  does  not  appear  to  be  in  existence,  and,  therefore,  we  must  hold  that 
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he  duly  performed  bis  engagement  to  destroy  it.  The  call  by  the  pursuer  on  the 
defender  to  produce  it  shews  a  consciousness  on  the  part  of  the  former  that  this  was 
truly  the  case.  I  hold,  therefore,  that  the  case  is  substantially  the  same  as  if  the  oath 
had  borne  that  the  document  was  destroyed  by  the  creditor.  And,  holding  that  the 
subsistence  of  the  debt  was  part  of  the  reference,  I  think  the  quaUties  of  the  oath  are 
intrinsic.    I  therefore  concur  with  your  Lordship. 

LoKD  Deas. — I  agree  with  your  Lordships  that  this  is  a  very  special  case,  and  one 
of  considerable  nicety.  I  have  no  doubt  that  the  reference  includes  both  the  constitu- 
tion and  the  subsistence  of  the  debt.  But  that  still  leaves  the  question,  whether  the 
qualification  is  intrinsic  or  extrinsic  ^ 

There  are  two  sorts  of  qualifications  which  are  undoubtedly  intrinsic  in  such 
cases :  (1)  Whatever  relates  to  the  original  transaction ;  (2)  whatever  relates  to  the 
extinction  of  the  debt  in  the  natural  manner  by  payment.  But  a  subsequent  trans- 
action is,  in  the  ordinary  casCf  extrinsic.  I  do  not  hold,  therefore,  that  anything  we 
are  deciding  goes  to  this,  that  if  there  had  been  no  document  of  debt  here,  the  debtor 
who  admits  he  had  borrowed  the  money,  could  discharge  himself  of  the  loan  simply 
bv  saying  that,  at  some  subsequent  date,  the  creditor  had  agreed  to  make  him  a  gift 
of  the  amount.  That  would  raise  a  very  different  question,  and  we  do  not  require  to 
decide  that  such  a  quaUfication  would  have  been  intrinsic  of  the  oath. 

The  question  is,  whether,  in  the  pecuUar  circumstances  of  this  case,  as  disclosed 
in  the  oath,  and  keeping  in  view  the  nature  of  the  reference,  the  quahfication  in  ques- 
tion is  to  be  held  intrinsic  or  not  ?  A  good  deal  depends  on  what  we  hold  to  have  been 
referred  to  oath.  I  think  the  reference  here  may  fairly  be  held  to  have  involved  the 
question,  whether  there  had  been  a  document  of  debt,  and,  if  so,  what  had  become 
of  it  ?  It  appears  on  the  face  of  the  deposition  that  there  had  been  a  correspondence 
on  that  subject  between  the  parties  before  the  action  was  raised,  and  the  deponent 
was  examined  with  reference  to  these  letters,  which  are  given  in  the  appendix,  as  well 
as  with  reference  to  conversations  about  the  document,  so  that  the  existence  of  the 
document,  and  the  reasons  why  it  is  not  now  forthcoming,  formed  a  material  part  of 
the  investigation  under  the  reference,  and  must  be  held  to  have  been  involved  in  the 
reference  itself.  That  makes  the  case  a  very  special  one.  It  is  a  case  in  which  we  must 
hold  that  there  had  been  a  document  of  debt  which  the  holder  himself  destroyed,  or, 
at  all  events,  which  his  representative  is  no  longer  able  to  produce,  although  delivery 
of  that  document  to  the  debtor  [300]  would  be  necessary  for  his  safety  if  he  were  to 
pay  the  debt.  On  the  whole,  I  entirely  concur  in  the  result  your  Lordship  has 
arrived  at. 

Lord  Ardmillan. — I  agree  that  this  is  a  very  deUcate  question,  and  that  the  case 
is  to  a  great  extent  to  be  disposed  of  as  a  special  case.  And  I  think  we  are  all  of  opinion 
that,  in  disposing  of  it,  we  are  not  trenching  on  any  authority  or  doctrine  of  law.  This 
is  not  the  case  of  an  action  brought  on  a  written  document,  where  reference  of  the 
existence  of  the  debt  is  made  to  the  oath  of  the  defender.  It  is  an  action  of  count  and 
reckoning,  in  which  the  pursuers  crave  payment  of  a  balance  on  accounting  against  the 
defender,  and  the  defender  ofi'ers  to  prove  a  counter-claim  of  £180  by  the  oath  of  the 
pursuer.  That  is  undoubtedly  a  reference  both  of  the  constitution  and  of  the  sub- 
sistence of  this  debt,  and  accordingly,  the  very  first  question  put  to  the  pursuer  brings 
out  that  this  was  a  loan  of  a  particular  description,  and  for  which  a  document  of  a 

Erticular  description  was  given.    The  loan  is  of  a  temporary  nature,  and  the  acknow- 
Lgment  given  is  of  a  corresponding  character. 

Now,  if  the  pursuer  had  gone  on  to  say  that  he  had  paid  this  sum,  there  is  no  ques- 
tion that  the  statement  would  have  been  intrinsic.  But  he  says  that  he  offered  it, 
and  that  the  creditor  declined  to  take  it,  and  said  he  would  make  him  a  present  of  it. 
It  is  not  unimportant  that  in  1847,  in  a  letter,  which  was  put  before  the  pursuer  when 
he  was  examined,  and  which  we  are  therefore  entitled  to  look  at,  his  a^ent,  Mr.  Service, 
writing  to  the  agent  for  the  executor,  says  with  reference  to  the  claim  of  £180,  "  I  observe 
that  you  state  that  there  is  a  debt  of  £180  said  to  be  due  from  Mr.  Galbraith.  Please 
say  what  this  is  for.  Mr.  Galbraith  says  that  the  deceased  resided  as  a  boarder  with 
him  for  a  considerable  time,  and  that  it  never  was  the  deceased's  intention  to  keep  up 
any  debt  against  him.  During  Mr.  Cuthbertson's  life,  too,  Mr.  Galbraith  had  repeatedly 
offered  to  settle  any  accounts  which  may  have  been  betwixt  the  parties ;  but  the 
pursuer  stated  that  he  would  make  no  [supposed  charge]  against  him.''  That  is  followed 
m  1849  by  another  letter  of  Mr.  Service,  in  which  he 'says  that  Mr.  Galbraith  "  par- 
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ticularly  requires  to  see  the  allied  voucher  for  £180/  If  Mr.  Galbraith's  story  was 
true,  this  demand  to  see  the  voucher  was  most  natural,  because,  whether  this  was 
to  be  effectual  as  a  gift,  depended  on  whether  the  document  was  retained  or  not. 

The  demand  for  the  prcJiuction  of  the  voucher  is  repeated  in  this  action,  and  is  not 
complied  with.  The  fair  conclusion  is  that  it  has  been  destroyed.  And  if  the  non- 
production  of  the  document  is  taken  along  with  the  terms  of  the  oath,  I  think  we  must 
hold  the  quaUty  of  the  statement  to  be  intrinsic.  Payment  is  clearly  intrinsic.  Com- 
pensation is  as  clearly  extrinsic.  An  averment  of  simple  donation  would  probably 
be  extrinsic  in  most  cases.  But  where  there  is  no  proof  of  the  debt  but  the  oath,  and 
where  the  oath  brings  out  that  a  document  had  been  in  existence,  that  the  document 
was  to  be  destroyed  by  the  creditor,  and  that  document  is  no  longer  in  existence,  I  think 
the  statement  is  fairly  to  be  considered  intrinsic. 

The  following  interlocutor  was  pronounced: — "Adhere  to  the  interlocutor  of 
the  Lord  Ordinary  submitted  to  review,  and  refuse  the  reclaimer's  note :  Find  the 
defender  liable  to  the  pursuers  in  expenses  since  the  date  of  the  Lord  Ordinary's  inter- 
locutor; allow  an  account,"  &c. 

THOBiAS  Raneen,  S.S.C— Wotherspoon  &  Mack,  S.S.C— Agents. 


No.  67.  IV.  MacphersON,  300.     18  Jan.  1866.    2d  Div.— Lord  Ormidale,  E. 

Ellen  Darsie  ob  Sceales,  Pursuer.  —Scott. 
Adolphus  Meiklejohn  Sceales  and  Oiibders,  Defenders.— ilfcwiro. 

Process— Designation  and  Address  of  Party. — Motion  by  the  defenders  in  the  course 
of  an  action  of  declarator  of  marriage  to  have  the  pursuer  ordained  to  furnish  them 
with  her  present  address  {diss.  Lord  Cowan),  refused. 

This  action  was  brought  by  Ellen  Darsie  or  Sceales  against  the  nearest  of  kin  of 
the  late  Stewart  Sceales,  for  declarator  that  the  pursuer  and  the  deceased  had  been 
married.  The  pursuer  was  designed  in  the  summons  as  "  residing  in  London,  widow 
of  the  deceased  Stewart  Sceales."  The  pursuer  alleged  a  marriage  by  either  promise 
svbsequente  copula^  or  de  prcesenti  acknowledgment,  or  habit  and  repute.  The  defenders 
admitted  the  cohabi-[301]-tation,  but  denied  the  marriage,  and  averred,  that  "  before 
her  intimacy  with  Stewart  Sceales,  and  during  and  after  that  intimacy  the  pursuer 
led  a  loose  and  irregular  Ufe." 

The  record  having  been  closed  upon  summons  and  defences,  a  diet  of  proof  before 
the  Lord  Ordinary  was  appointed.  Before  the  day  of  proof  arrived,  the  defenders 
moved  the  Lord  Ordinary  to  appoint  the  pursuer  to  furnish  them  with  her  present 
address.  Upon  this  motion  his  Lordship  pronounced  the  following  interlocutor : — 
"  On  the  motion  of  the  defenders,  appoints  the  pursuer  within  eight  days,  to  furnish 
the  defenders,  or  their  agents,  with  her  (the  pursuer's)  present  residence  or  address." 

The  defenders  reclaimed. 

LoBD  Justice-Clerk. — My  only  difficulty  is  the  unprecedented  character  of  the 
motion  with  which  the  Lord  Ordinary's  interlocutor  deals.  The  defenders  might 
certainly  have  objected  at  the  proper  time  to  the  pursuer's  designation  in  the  sum- 
mons. **  Residing  in  London  "  is  no  designation  at  all.  But  they  did  not  do  so,  and 
though  their  object  now  may  be  the  same,  the  motion  as  it  stands  is  for  the  present 
address.  Circumstances  might  be  conceived  which  would  justify  such  an  application. 
But  they  have  not  been  set  forth,  and  the  defenders'  counsel  has  not  made  it  plain 
to  me  what  advantage  he  hopes  to  gain.  A  party  may  have  very  good  reason  for  con- 
cealing his  address. 

Lord  Cowan. — I  think  the  interlocutor  is  right.  The  motion  disposed  of  by  the 
Lord  Ordinary  was  perfectly  legitimate.  No  pursuer  of  an  action  is  entitled  to  conceal 
his  or  her  residence  and  ad(lrcss  in  bringing  any  action  into  this  Court,  far  less  an  action 
of  declarator  of  marriage,  instituted  in  such  singular  circumstances  as  the  present. 
''  Residing  in  London  "  is  not  sufficient.  It  might  as  well  be  said  that  "  residing  in 
Scotland    or  "  residing  in  Europe  **  would  be  sufficient  designation.    And  as  to  the 
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objection  not  having  been  timeously  tak^i,  it  appears  to  me  that  the  cause  has  arriyed 
at  a  stage  when,  equally  as  at  the  outset  of  the  litigation,  the  defenders  are  entitled 
to  know  the  residence,  and  to  have  the  designation  of  this  pursuer.  A  day  has  been 
fixed  for  the  trial,  and  the  information  desired  may  be  of  great  value  to  the  defenders 
in  leading  evidence  to  meet  the  case  of  the  pursuer,  and  to  support  the  defence.  I 
can  see  no  legitimate  ground  on  which  the  motion  can  be  resisted,  and  am  clearly  of 
opnion  that  this  reclaiming  note  should  be  refused. 

LoRB  Bekholhe. — The  motion  seems  to  me  altogether  unprecedented.  I  do  not 
see  any  interest  that  the  defenders  have,  unless  they  want  the  address  as  a  means  of 
facilitating  their  proof,  and  I  do  not  think  that  is  a  Intimate  interest  as  between 
party  and  party. 

Lord  Neaves  concurred  with  the  Lord  Justice-Clerk. 

The  following  interlocutor  was  pronounced : — "  Recall  the  Lord  Ordinary's  inter- 
locutor of  16th  December  last,  and  remit  to  his  Lordship  to  refuse  the  defenders'  motion, 
that  the  pursuer  shall  be  appointed  to  furnish  them  with  her  present  residence  or 
address :  Knd  the  pursuer  entitled  to  expenses  since  the  date  of  the  Lord  Ordinary's 
interlocutor,  which  modify  to  £5,  5s." 

A.  P.  Scotland,  S.S.C— Melviixe  &  Lindebay,  W.S.— Agents. 


No.  68.  ly.  Macpherson,  301.    19  Jan.  1866.    2d  Div.— Lord  Kinloch,  I. 

Edinburgh  and  Glasgow  Railway  Company,  Suspenders.— SoZ.-Gea.  Young— 

Mackenzie. 
David  Hall,  'ELespondent.— Fatten— Thomson. 

Public  Burdens  —  Poor-rates  —  Poor  Law  Act,  8  <fe  9  Vict.  cap.  83,  sec.  37  —  Mode 
of  Assessment — Railway. — ^In  a  suspension  of  a  charge  for  payment  of  poor-rates 
assessed  upon  a  railway,  on  the  ground  that  in  the  valuation  thereof  a  sufficient 
deduction  had  not  been  allowed  for  repairs,  a  remit  was  made  to  a  railway  valuator. 
He  reported  that  the  suspenders  hadproducedaccounts  shewing  that  their  expenditure 
in  repairs,  including  renewals,  for  the  preceding  twelve  years  (the  railway  having 
been  in  existence  for  upwards  of  twenty  years,)  had  been  on  an  [302]  average  of  the 
twelve  years  24 '85  per  cent,  upon  the  annual  value ;  that  in  the  reporter's  opinion 
the  company  were  entitled  to  deduction  thereof,  and  of  5  per  cent,  additional  in 
respect  that  in  the  opinion  of  practical  engineers  a  railway  required  complete  renewal 
every  sixteen  years,  and  that  as  the  suspenders  had  not  effected  renewals  in  the 
twelve  years  preceding,  to  the  extent  of  twelve-sixteenths,  the  necessary  renewal 
during  the  succeeding  four  years  would  be  in  consequence  increased.  Held,  upon 
objections  to  this  report,  that  the  railway  company  were  only  entitled  to  deduction 
from  the  annual  value  of  2 4 '85  per  cent,  in  name  of  repairs,  being  the  proportion 
borne  by  the  average  actual  expenditure  in  repairs  (including  partial  renewal)  to 
the  average  annual  value  during  the  twelve  years  as  to  which  the  suspenders  had 
led  evidence. 

Public  Burdens — Poor-rates — Assessment. — Held  that  it  was  not  a  valid  ground  for 
suspending  a  charge  for  payment  of  poor-rates,  that  excessive  deductions  in  valua- 
tion alleg^  to  have  been  allowed  to  other  ratepayers  had  not  been  allowed  to  the 
suspender. 

The  collector  of  poor-rates  for  the  CSty  Parish  of  Glasgow  having  charged  the 
Edinburgh  and  Glasgow  Railway  Company  for  payment  of  £4209,  4s.,  and  £4793, 
128.,  as  the  poor-rates  payable  for  the  railway  within  the  parish,  for  the  years  from 
15th  May  1857  till  14th  May  1858,  and  from  15th  May  1858  till  14th  May  1859 
respectively,  the  railway  company  brought  the  present  suspension  of  the  charge. 

The  assessments  complained  of  were  calculated  upon  the  rental  of  the  railway 
as  appearing  in  the  valuation-roll  for  the  respective  years,  under  deduction  of  20  per 
cent,  for  repairs,  insurance,  &c.,  being  deductions  allowed  by  section  37  of  the  Poor- 
Law  Act. 
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The  railway  company  objected  to  the  aasessment,  on  the  ground  that  the  deduction 
allowed  was  iuijufficient.  They  averred; — (Beas.  6)  The  respondent  has  adopted 
the  same  mode  of  ascertaining  the  annual  value  of  all  other  lands  and  heritages  within 
the  said  parish  for  the  same  ^^ears,  and  the  same  abatement  of  20  per  cent,  allowed 
by  them  under  the  37th  section  of  the  Poor-Law  Act,  in  respect  of  the  suspenders' 
lands  and  heritages,  has  been  allowed  to  all  descriptions  of  lands  and  heritages  within 
the  said  parish  indiscriminately.  The  effect  of  allowing  the  same  deduction  to  other 
lands  ana  heritages  as  to  railways  operates  so  as  to  impose  on  the  suspenders  an  undue 
amount  of  assessment.  (Eeas.  7)  The  deduction  dUowed  by  the  respondent  from 
the  gross  rental  of  the  suspenders'  lands  and  heritages  is  inadequate  and  insufficient 
for  their  maintenance,  in  terms  of  the  37th  section  of  the  Poor-Law  Act,  and  for  the 
other  purposes  specified  in  said  section.  The  actual  cost  of  these  over  their  whole 
undertaking  is  not  less  than  35  per  cent,  of  the  gross  valued  rent,  and  the  actual  cost 
of  maintaining  that  portion  within  the  City  Parish  of  Glasgow  is  greatly  beyond  the 
average  of  the  whole  undertaking.  (Beas  8)  The  greater  part  of  the  other  lands 
and  heritages  in  the  parish  being  either  houses  or  lands  for  agricultural  or  feuing 
purposes,  require  a  comparatively  small  annual  outlay  for  repairs,  &c.,  and  the  deduc- 
tions allowed  to  these  is,  in  the  circumstances,  excessive,  and  unjust  to  the  suspenders. 

The  suspenders  pleaded,  inter  alia  ;-^l)  In  estimating  the  annual  value  of  lands 
and  heritages  for  assessment,  the  parochial  board  are  bound  to  take  into  consideration 
the  actual  or  average  cost  of  maintaining  the  lands  and  heritages  to  be  assessed,  and 
the  actual  or  average  amount  of  the  other  deductions  to  be  made  from  the  annual 
valued  rent,  in  terms  of  the  37th  section  of  the  Poor-Law  Act,  and  to  deduct  the  same 
from  the  said  annual  valued  rent  thereof,  and  are  not  entitled  to  make  an  indiscrim- 
inate and  equal  deduction  from  the  valued  rent  of  all  lands  and  heritages,  of  whatever 
kind,  within  the  parish,  without  reference  to  the  actual  cost  of  maintaining  the  same, 
and  of  the  amount  of  other  deductions  falling  to  be  made  under  the  said  section  from 
the  value  of  such  lands  and  heritages  ;  and  an  undue  [303]  proportion  of  the  several 
assessments  complained  of  having  been  imposed  on  the  suspenders,  they  are  entitled 
to  have  the  charge  and  proceedings  complained  of  suspended  as  craved.  (2)  The 
proportion  of  the  several  assessments  complained  of  imposed  upon  the  suspenders  being 
in  excess  of  what  would  fall  to  be  imposed  if  the  deductions  from  the  valued  rents  of 
the  different  descriptions  of  lands  and  heritages  within  the  parish  were  fairly  made 
in  terms  of  the  statute,  the  siu3penders  are  entitled  to  have  the  assessments  rectified, 
and  the  proceedings  complained  of  suspended  as  sought.  (3)  The  deduction  allowed 
by  the  respondent  to  the  suspenders,  under  the  37th  section  of  the  Poor-Law  Act, 
from  the  annual  valued  rent  of  the  lands  and  heritages  occupied  by  them  as  stated, 
being  greatly  less  than  the  actual  amount  necessary  for  these  purposes,  the  amount 
of  the  assessments  charged  for  is  excessive  and  unjust.  (4)  The  deduction  allowed 
to  the  occupiers  of  other  descriptions  of  lands  and  heritages  in  the  same  parish  from 
the  annual  valued  rent  thereof  under  the  37th  section  of  the  said  Poor-Law  Act,  being 
in  many  instances  greater  than  the  actual  amount  necessary  for  these  purposes,  and 
in  almost  all  cases  excessive  in  proportion  to  the  deduction  allowed  to  the  suspenders, 
the  amount  of  the  assessments  charged  for  against  them  is  excessive  and  unjust. 

The  Lord  Ordinary  pronounc^  this  interlocutor : — ""  Before  answer,  remits  to 
Mr.  James  Home,  ciinl  engineer  and  land-surveyor,  to  consider  and  report  to  the 
Lord  Ordinary  what  amount  of  deduction  is  proper  to  be  made  from  the  valuation 
of  the  suspenaers'  lands  and  heritages  within  the  City  Parish  of  Glasgow,  in  order  to 
cover  the  probable  annual  average  cost  of  the  repairs,  insurance,  and  other  expenses, 
if  any,  necessary  to  maintain  such  lands  and  heritages  in  their  actual  state,  and  all 
rates,  taxes,  and  pubUc  charges  payable  in  respect  of  the  same."  * 

Mr.  Home  having  been  unaole  to  undertake  the  remit,  of  consent  of  parties  the 
I^rd  Ordinary  remitted  the  case  to  Mr.  George  Dods,  assessor  of  railways  and  canals, 

Mr.  Dods's  report  contained  the  following  passages  :— "  The  reporter  is  of  opinion 

**'NoTE. — It  appears  to  the  Lord  Ordinary  (and  he  understood  the  parties  to 
concur  with  him  in  this  view)  that  the  present  was  not  a  case  for  a  proof  at  large  on 
an  issue  or  otherwise,  but.  was  proper  for  a  remit  before  answer  to  a  man  of  skill.  In 
making  up  the  report  regard  wiU  of  course  be  had  to  the  percentage  of  deduction  allowed 
on  other  lands  and  heritages  in  the  parish,  and  the  applicability  of  this,  or  of  a  different 
percentage  to  the  property  to  which  the  remit  directly  applies." 
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that  the  question  raised  by  the  remit  cannot  be  submitted  to  the  test  of  actual  figures 
during  the  years  in  question,  but  he  thinks  that  the  justice  of  the  case  will  be  suffi- 
ciently met  by  applying  the  results  of  averages  to  these  years,  and,  indeed,  that  in  no 
other  way  could  a  solution  of  these  questions  be  arrived  at.  He  has  the  reports  and 
other  data  for  the  years  1852-53,  and  1863-64,  and  intervening  years,  and  thinks  that 
the  twelve  financial  years  embraced  in  this  period  afford  important,  if  not  conclusive 
data  for  his  judging  of  the  questions  at  issue  for  the  two  years  forming  the  actual 
period  of  the  inquiry." 

The  principal  item  was  for^maintenance  and  renewal  of  way,  in  reference  to  which 
the  report  proceeded  thus : — "  The  reporter  finds  the  amounts  dimng  the  twelve 
years  before  referred  to,  entered  in  the  reports  of  the  railway  company  of  (1)  the  sums 
charged  for  maintenance  of  way,  which,  by  request  of  the  respondents,  he  has  sub- 
divided so  far  as  applicable  to  maintenance  of  the  way  generally,  and  maintenance 
and  repairs  of  the  stations,  warehouses,  workshops,  and  other  buildings  (including 
on  the  latter  the  cost  of  maintenance  of  the  sidings,  rails,  switches  of  the  way,  and 
turntables,  weighing  machines,  &c.,  at  the  stations,  as  well  as  repairs  on  the  buildings) ; 
and  (2)  the  sums  charged  to  permanent-way  renewal  fund  are  as  under,  the  [304]  gross 
valuation  of  the  railway  for  eacli  of  these  years  (also  subdivided  so  isr  as  applicable 
to  the  line  and  stations  respectively),  being  also  included  in  the  following 

Statement. 


MAiDteiiAiica— 

Total  of 

Valuation— 

Year 

Rondwal 

Maintfinan  ca 

of  Way. 

ofSUtions. 

and  ReDewal. 

of  Railway. 

of  stations. 

Total. 

1862-58 

£11,722 

£748 

£8,450 

£15,920 

£57,872 

£6,460 

£63,322 

1858-54 

11,608 

867 

986 

18,405 

66,828 

6,450 

72,278 

1854-55 

10,714 

1756 

2,390 

14,860 

62,704 

5,460 

68,164 

1855-56 

10,978 

1492 

3,490 

15,960 

72,147 

6,450 

77,697 

1856-57 

10,927 

1200 

7,788 

19,860 

61,829 

6,186 

68,015 

1857-58 

12,821 

2116 

10,228 

24,659 

60,935 

6,486 

67,421 

1858-59 

18,778 

1036 

8,418 

18,227 

74,854 

7,868 

82,217 

1859-60 

15,417 

1973 

4,885 

22,276 

106,268 

8,346 

118,599 

1860-61 

16.417 

1790 

8,196 

26,402 

119,154 

8,832 

127,986 

1861-62 

21,108 

1897 

2,406 

25,406 

129,738 

9,249 

138,982 

1862-63 

19,289 

8761 

10,874 

83,874 

109,778 

9,618 

119,391 

1868-64 

28,407 

8577 

20,687 

47,671 

112,022 

10,260 

122,228 

£177,626 

£22,212 

£78,681 

£278,519 

£1,088,099 

£88,140 

£1,121,239 

"  Contrasting  the  total  amount  expended  for  maintenance  and  renewal  of  way, 
amounting,  as  above  shewn,  to  £278,519  for  the  twelve  years  above  referred  to,  with 
the  gross  amount  of  annual  valuation  for  the  same  period,  amounting,  as  also  above 
shewn,  to  £1,121,239,  the  proportion  which  the  former  bears  to  the  valuation  is 
24*85  per  cent.,  which  the  reporter  considers  a  deduction  proper  to  be  made  (on  the 
basis  of  actual  expenditure  already  made),  in  terms  of  the  Poor-Law  Act,  from  the 
gross  valuation  of  the  suspenders*  lands  and  heritages  within  the  City  Parish,  under 
the  heads  of  maintenance  and  renewal." 

The  total  amount  of  deduction,  as  far  as  could  be  calculated  from  the  accounts 
for  twelve  years  in  the  reporter's  possession,  is  thus  stated  : — **  Under  the  first  point 
for  inquiry  before  set  forth,  the  reporter  therefore  reports  to  the  Lord  Ordinary  that 
he  considers  the  following  deductions  should  be  allowed  from  the  valuation  of  the 
lands  and  heritages  of  the  railway  company  within  the  City  Parish  of  Glasgow  for  the 
years  1857-58  and  1858-59,  to  which  the  action  applies,  viz. : — 

Per  cent. 

1.  Maintenance  and  renewal  of  way 24*85 

2.  For  insurance 0*50 

3.  For  rates,  taxes,  &c 2*90 

4.  For  maintenance  of  canal 1*70 

5.  For         do.  of  incline 1*55 


31*50" 
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The  reporter  added  the  following  remarks  : — "  The  above  calculations  are,  it  will 
be  observea,  based  upon  the  actual  expenditure  of  the  railway  company  as  appearing 
in  their  printed  reports,  which  substantially  agree  with  the  states  supplied  to  the 
reporter  as  assessor  of  railways,  &c.,  and  are  calculated  upon  an  average  of  twelve 
years  only.  But  they  do  not,  in  the  reporter's  opinion,  embrace  a  total  renewal  of 
the  works  of  the  suspenders. 

"  The  *  life  '  of  a  railway  such  as  that  of  the  suspenders—that  is,  the  period  within 
which  (in  addition  to  the  ordinary  maintenance  and  repair)  a  total  renewal  of  the 
work  should  be  eflfected,  in  order  to  keep  it  in  a  state  to  command  the  rent — is  variously 
estimated  by  practical  engineers  at  from  twelve  to  sixteen  years.  Assuming  this 
extreme  period  of  sixteen  years  as  the  period  of  endurance  of  the  suspenders'  fine, — 
for  which  assumption  the  [305]  reporter  will  immediately  state  his  reasons, — it  appears 
from  calculation  that  the  extent  which  should  have  been  renewed,  during  the  twelve 
years  to  which  the  averages  apply,  is  about  78  miles.  But  from  the  printed  reports 
and  other  data  in  the  reporter's  possession,  not  over  50  miles  seem  to  have  been  so 
renewed  during  that  period,  and  the  expense  thereof  included  in  the  sums  before 
aDowed.  There  will,  therefore,  be  thrown  on  the  railway  company  a  much  heavier 
charge  for  renewal  during  the  remaining  period  of  the  sixteen  years,  till  the  renewal 
of  the  entire  line  is  completed,  and  which  mcreased  renewal  is  now  going  on,  as  is  shown 
by  the  krger  sums  expended  under  this  head  during  the  last  two  years. 

■  The  principal  reason  which  has  led  the  reporter  to  assume  sixteen  years  as  the  *  life ' 
of  the  suspenders'  subject  is  founded  on  the  experience  of  the  Scottish  Central  Railway 
Comjpany,  whose  line,  having  been  opened  in  May,  1848,  has  now  been  in  operation  for 
nearly  sixteen  years,  and  is  similarly  circumstanced  to  that  of  the  suspenders  in  regard 
both  to  the  nature  and  amount  of  trafHc.  In  addition  to  the  ordinary  maintenance 
and  tear  and  wear  of  that  line,  a  total  renewal  has  been  going  on  for  the  last  few  years, 
and  by  Midsummer  of  1864  (exactly  sixteen  years  from  its  being  opened),  the  reporter 
is  informed  the  renewal  will  have  oeen  completed  from  end  to  end.  This  case  is  so 
exactly  in  point,  that  the  reporter  deems  it  right  to  refer  to  it  specially,  although,  from 
the  increased  speed  now  run  by  trains,  and  the  greatly  increased  weight  of  locomotives 
used,  it  is  not  expected  that  the  line  as  now  renewed  will '  live  '  other  sixteen  years. 

*  The  reporter  also  finds  that  no  renewals  have  ever  been  made  (and  consequentlj' 
tjiere  are  no  charges  for  expenditure  therefor)  of  the  wooden  bridges  over  the  Forth 
and  Devon,  and  other  rivers  on  the  Stirling  and  Dunfermline  line,  and  over  roads  on 
any  of  the  suspenders'  different  lines.  Nor  have  any  considerable  renewals  been  made 
during  the  twelve  years  from  which  the  averages  are  taken  of  the  bridges,  lock-gates, 
and  reservoirs  of  the  Union  Canal.  In  like  manner  no  allowances  have  ever  been  made 
for 'any  renewal  of  the  large  fixed  machinery  in  the  new  workshops  at  Cowlairs. 

"Eiesides,  there  are  items  of  extraordinary  outlay  for  renewal  which  the  period 
taken  does  not  embrace,  which  the  reporter  does  not  think  it  necessary  to  particu- 


*  Upon  these  grounds,  and  calculations  based  upon  them,  the  reporter  is  of  opinion 
that  over  and  above  specific  deductions,  amounting,  as  above,  in  cumulo,  to  31*50  per 
cent,  a  farther  deduction  of  5  per  cent,  should  be  allowed  (these  amounting  together  to 
36*50  per  cent.),  which  therefore  he  now  reports  to  the  Lord  Ordinary  as  the  percentage 
required  to  cover  all  the  deductions  contemplated  by  the  37th  section  of  the  Poor-Law 
Act,  in  terms  of  the  first  point  for  inquiry  stated  at  the  outset." 

In  reference  to  the  other  ground  of  suspension,  viz.  the  undue  deductions  alleged 
to  have  been  allowed  to  other  ratepayers,  Mr.  Dods  reported  that  from  various  data  it 
appeared  "  that  the  overhead  allowance  of  20  per  cent,  on  all  other  classes  of  property 
exceeds  by  1  '53  the  percentage  necessary  to  meet  the  deductions  contemplated  by  the 
37th  section  of  the  Poor-Law  Act.  Having  regard,  therefore,  to  this  excessive  allowance, 
and  to  bring  the  suspenders*  property  into  the  same  circumstances  as  regards  the 
deductions  from  the  gross  value,  they  must  be  allowed  not  only  the  36*50  per  cent.,  the 
actual  outlay  necessary  for  maintenance  and  reproduction,  &c.,  as  before  shown,  but 
also  this  1*53  per  cent.,  being  the  amount  of  the  20  per  cent,  allowed  to  proprietors  of 
other  classes  of  subjects  in  the  parish  beyond  what  is  necessary  to  keep  them  in  repair." 
Upon  the  whole,  he  reported  that  a  deduction  of  38  per  cent,  should  be  allowed  to  the 
railway  company. 

To  this  report  a  number  of  objections  were  given  in  by  the  respondent.  Some  of 
them  were  not  insisted  in  before  the  Lord  Ordinary,  but  it  was  maintained — (1)  The 
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reporter  has  gone  wrong  in  including  in  his  stat6{306]-]^ent  valuations  and  ezpendi- 
.ture,  &c.,  for  the  year  1858-59,  and  subsequent  years.  (3)  The  principle  of  fixing 
the  amount  of  deduction  for  maintenance  ana  renewal,  according  to  the  proportion  the 
gross  amount  of  several  years'  expenditure  for  maintenance  and  renewal  bears  to  the 
gross  amount  of  valuation  of  the  same  years,  is  erroneous.  The  true  mode  of  arriving 
at  the  proper  deduction  is — assuming  that  the  suspenders  are  entitled  to  any  deduction 
on  this  head—  to  take  the  actual  valuation  of  the  subject  for  each  of  the  years  in  dispute, 
and  deduct  therefrom  the  average  expenditure  for  maintenance  and  renewal  during 
preceding  years.  (4)  There  is  no  authority  in  the  Poor-Law  statute  for  taking  an 
average  of  the  rates,  taxes,  and  public  charges.  (13)  The  company  are  not  entitled  to 
deduction  of  sums  expended  in  improvement  of  the  heritable  subject,  and  the  entries 
in  their  accounts  iinder  the  head  **  renewal  "*  being  according  to  said  accounts 
themselves,  for  sums  laid  out  in  improved  construction  of  the  subject,  they 
cannot  claim  deduction  of  said  siuns.  (14)  The  views  of  the  reporter,  so  far  as 
they  are  made  to  rest  on  experience,  derived  from  years  subsequent  to  the  years  in 
question,  and  from  probable  anticipations  of  what  is  to  happen  in  the  future,  are  directly 
at  variance  with  the  provisions  of  the  Poor-Law  and  Valuation  Statutes.  (15)  If  the 
company  are  entitled  to  a  deduction  on  account  of  renewal,  the  other  descriptions  of 
property  in  the  parish  are  also  entitled  to  a  similar  deduction ;  but  the  reporter  has 
not  allowed  such  a  deduction.  (16)  The  proposed  percentages  of  deductions  to  other 
property  in  the  parish  are  erroneous. 

The  Lord  Ordinary,  on  21st  June  1865,  pronounced  this  interlocutor  : — *"  Finds 
that,  in  estimating  the  deduction  proper  to  be  made  from  the  valuation  of  the  railway, 
under  section  37  of  the  Act  8  &  9  Victoria,  cap.  83,  the  rates,  taxes,  and  public  charges 
are  to  be  taken  as  actually  payable  for  the  year  of  valuation,  and  not  to  be  estimated 
on  any  annual  average  :  Finds  that  there  are  not  sufficient  grounds  for  allowing  the 
percentage  of  5  per  cent,  proposed  by  the  reporter,  in  respect  of  the  cost  of  renewing  the 
line,  over  and  above  the  percentages  as  allowed  by  him,  nor  for  the  percentage  of  1*15 
proposed  by  him  in  respect  of  the  alleged  over-estimate  of  the  deduction  made  in  the  case 
of  other  than  railway  property :  To  the  above-mentioned  effects,  sustains  the  objections 
to  the  report  by  Mr.  Dods :  Quoad  ultra  repels  the  objections,  and  approves  of  the  report : 
Finds  that  a  sum  amounting  to  28*60  per  cent,  on  the  valuation  of  the  year,  with  the 
amount  of  rates,  taxes,  and  public  charges  actually  payable  for  the  said  year  added 
thereto,  represents  the  legal  and  proper  deduction  to  be  made,  in  terms  of  the  said 
statute ;  and  appoints  the  cause  to  be  enrolled  in  order  to  the  application  of  these 
findings."  * 

*  "  Note. — ^The  question  is,  how  rightly  to  estimate  the  deduction  provided  for  by 
the  37th  section  of  the  Poor-Tjaw  Amendment  Act,  which  declares,  *  That  in  estimat- 
ing the  annual  vahie  of  lands  and  heritages,  the  same  shall  be  taken  to  be  the  rent  at 
which,  one  year  with  another,  such  lands  and  heritages  might,  in  their  actual  state, 
be  reasonably  expected  to  let  from  year  to  year,  under  deduction  of  the  probable  annual 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain  such 
lands  and  heritages  in  their  actual  state ;  and  all  rates,  taxes,  and  pubHc  charges  pay- 
able in  respect  of  the  same.' 

"  1.  It  appears  to  the  Lord  Ordinary,  that  although,  in  regard  to  repairs  and  other 
similar  expenses,  a  probable  annual  average  is  appointed  to  be  taken,  yet  as  to  rates 
and  taxes  it  is  those  actually  paid  for  the  year  whicn  are  to  be  deducted,  and  not  on  any 
hypothetical  estimate.  The  words  of  the  statute  seem  to  involve  this  conclusion.  So 
does  its  presumable  intention ;  for  there  is  no  difficulty  in  ascertaining  the  actual 
taxes,  and  no  necessity  for  resorting  to  hypothetical  estimate.  K  this  view  be  correct, 
it  will  result  in  substituting  the  actual  amount  for  the  percentage  of  2*90  proposed  by 
the  reporter.    Probably  the  arithmetical  difference  will  not  be  very  great. 

**  2.  It  was  objected  by  the  respondent,  the  poor-law  collector,  that  in  striking 
[307]  the  probable  annual  average  of  repairs  and  other  expenses,  the  reporter  had  gone 
wrong  in  taking  any  other  than  the  years  preceding  the  year  of  valuation,  because  it 
was  only  these  years  which  could  be  possibly  taken  into  view  by  the  Poor-Law  Board 
when  making  their  estimate  for  the  particular  year.  The  reporter  has  taken  an  average 
including  five  years  preceding  and  five  subsequent.  Now  it  is  quite  true  that  it  is 
only  previous  years  that  could  be  absolutely  known  to  the  Poor-Law  Board ;  but  it 
does  not  follow  that  in  every  case  none  but  these  were  to  be  regarded.    In  the  first  year 
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[307]  ^fMi  parties  reclaimed  against  this  interlocutor. 

The  raUway  company,  in  their  reclaiming  note,  prayed  the  Court  "  to  [308]  recall 

of  valuation  there  were  no  previous  years ;  and  the  result  must  have  been  obtained  on 
aQ  estimate  of  futurity.  But  further,  even  in  a  more  advanced  period  it  was  necessary, 
ift  stating  *  the  probable  annual  average,'  to  consider  whether  the  past  average  was 
likely  tobe  sustained  or  not.  The  railway  might  be  of  greatly  augmenting,  or,  on  the 
other  hand,  of  greatly  decreasing  value,  and  it  would  be  proper  to  make  its  condition 
in  this  respect  an  element  of  calc^tion.  In  consequence  of  the  delay  occasioned  by  the 
present  litigation,  the  actual  facts  of  the  immediately  succeeding  years  have  come  to 
hold  the  room  of  mere  speculative  estimate.  And  the  Lord  Ordinary  cannot  think  the 
reporter  wrong  in  taking  these  after  years  as  in  part  his  basis  for  striking  a  just  average. 

**  3.  It  was  further  objected  for  the  collector  that  the  reporter  was  in  error  in  fixing 
the  allowance  for  maintenance  and  renewal  on  an  estimate  of  the  proportion  borne 
b?  the  sum  paid  in  each  year  to  the  valuation  of  the  year.  He  contended  that  nothing 
bat  the  actual  sum  paid  in  each  year  should  be  stated,  and  the  average  found  by  simply 
dividing  the  amount  by  the  number  of  years.  But  in  the  Lord  Ordinary's  estimation 
there  would  be  no  propriety  in  looking  at  the  amount  laid  out  in  repairs,  without  con- 
sidering the  value  of  the  subject  on  which  it  was  laid  out.  It  was  the  percentage  on  the 
value  that  properly  represented  the  extent  of  repairs.  If  the  railway  was  of  small 
value  for  several  years,  and  then  started  up  to  a  large  figure,  the  actual  amount  of 
repairs  in  the  previous  years  would  not  rightly  represent  the  probable  after  expense. 
The  percentage  on  the  value  which  was  expended  in  the  repairs  would  be  the  only  just 
approximatioTL  The  Lord  Ordinary  therefore  thinks  that  the  reporter  was  right  in 
this  respect. 

"  4.  On  the  other  hand,  the  Lord  Ordinary  is  of  opinion  that  the  reporter  is  wrong 
in  his  proposal  to  add  5  per  cent,  to  the  amount  otherwise  allowed  for  the  maintenance 
and  renewal  of  way.  What  the  reporter  does  is  first  to  discover  from  the  company's 
books  what  sums  were  actually  laid  out  in  maintenance  and  renewal,  which  he  finds 
to  amount  to  24*85  per  cent,  on  the  valuation  of  the  line,  and  certain  other  small  per- 
centages applicable  to  the  canal  and  the  incline.  But  the  reporter  thinks  that  some- 
thing more  than  the  actual  sums,  should  be  allowed.  He  finds,  by  an  inquiry  into 
That  he  assumes  to  be  the  Idndred  case  of  the  Scottish  Central  Bailway,  that  the  '  life,' 
as  it  is  called,  of  the  railway  in  question,  ought  to  be  taken  at  sixteen  years ;  that  is, 
that  it  would  require  a  complete  renewal  once  every  sixteen  years.  He  finds  that  the 
sums  actually  laid  out  by  the  company  were  less  than  the  proportion  fairly  belonging 
to  the  period  now  in  question  of  the  entire  expense  of  renewal  so  estimated,  and  he  adds 
an  hypothetical  5  per  cent,  to  cover  the  difference. 

'"  It  appears  to  the  Lord  Ordinary  that  this  is  by  much  too  speculative  a  proceeding 
to  be  safely  sanctioned.  The  sums  which  the  company  actually  laid  out  in  mainten- 
ance and  renewal  seem  to  the  Lord  Ordinary  to  afford  the  measure  of  proper  expense. 
He  thinks  it  must  be  assumed  that  the  company  did,  to  the  fullest  extent,  what  was  right 
in  this  matter.  The  company  itself  cannot  well  maintain  the  reverse.  If  the  sums 
laid  out  were  too  small,  that  was  the  fault  of  the  company,  for  which  it  cannot  complain 
if  it  suffers.  What  the  company  is  entitled  to  is,  it  must  be  always  remembered,  an 
allowance  for  repfurs,  not  for  reproduction  in  the  absolute  sense.  It  is  not  what  would 
be  necessary  to  make  a  new  railway,  but  what  was  necessary  to  maintain  the  old.  The 
reporter's  theory  of  reproduction  cannot,  therefore,  be  carried  out  to  an  extreme. 
Again,  it  is  very  unsafe  in  a  matter  like  this  to  take  any  one  railway  as  an  exact  model 
for  another,  for  the  endurance  of  the  railway  will  depend  on  the  traffic,  on  the  weight 
of  the  trains  and  engines,  and  on  many  other  circumstances,  in  which  no  one  railway  is 
identical  with  any  other.  Altogether,  the  Lord  Ordinary  conceives  it  to  be  the  [308]  only 
safe  course  to  take  the  actual  sums  laid  out  for  maintenance  and  renewal  as  the  criterion 
erf  the  repairs  allowable  on  the  footing  of  being  *  necessary  to  maintain  the  railway 
in  its  actual  state.'  Considering  what  a  large  portion  of  the  amount  was  laid  out  in 
name  of  renewal,  as  contrasted  with  mere  maintenance,  the  Lord  Ordinary  is  very  clear 
that  this  view  does  no  injury  to  the  railway  company,  but  emphatically  the  reverse. 

*  On  the  other  hand,  the  Lord  Ordinary  could  not  accede  to  the  proposal  of  the 
collector,  that  an  inquiry  should  be  instituted  into  the  precise  nature  of  the  repairs, 
for  the  purpose  of  detecting  how  far  these  went  beyond  repairs,  in  the  strictest  sense 
of  the  word.    It  was  said  that,  in  relaying  the  rails,  a  great  deal  was  done  on  an  improved 
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the  said  interlocutor,  in  so  far  as  it  finds  that,  in  estimating  the  deduction  proper  to 
be  made  from  the  valuation  of  the  railway,  under  section  37  of  the  Act  8  &  9  Victoria, 
cap.  83,  there  are  not  sufficient  grounds  for  allowing  the  percentage  of  5  per  cent,  pro- 
posed by  the  reporter,  in  respect  of  the  cost  of  renewing  the  line,  over  and  above  the 
other  percentages  as  allowed  by  him,  nor  for  the  percentage  of  1*53,  proposed  by  him 
in  respect  of  the  alleged  over-estimate  of  the  deduction  made  in  the  case  of  other  than 
railway  property,  and  in  so  far  as  it,  to  any  extent,  sustains  the  objections  to  the  report." 

The  respondent  afterwards  withdrew  his  reclaiming  note,  except  in  so  far  as  regarded 
the  first  objection  to  Mr.  Dods's  report,  which  had  been  repnelled  oy  the  Lord  Orfinary. 

Argued  for  the  railway  company ; — The  company  are  entitled  to  a  deduction,  not 
only  for  maintenance,  but  for  the  renewal,  and  the  reporter  is  satisfied,  from  his  practical 
knowledge,  that  hitherto  the  company  has  been  spending  too  little.  The  "  lif e  "  of 
the  suspenders'  railway  may  be  fairly  taken  at  sixteen  years,  and  the  twelve  years' 
average  taken  by  the  reporter  shews  that  the  company  have  not  replaced  a  proportionate 
extent  of  line.  [309]  During  the  next  four  years  the  expenditure  necessary  for  renewal 
will  in  consequence  be  greatly  in  excess  of  that  of  previous  years.    This  want  of  pro- 

Sortion  must  be  rectifi^,  and  the  extra  allowance  of  5  per  cent,  is  therefore  a  fair 
eduction. 

Lord  Justice-Clerk. — Have  you  the  means  of  informing  us  what  was  the  amount 
expended  by  the  company  for  mamtenance  and  renewal  in  the  year  1864-65  ? 

Mackenzie, — I  believe  about  £35,000. 

Lord  Justice-Clerk. — That  is  quite  opposed  to  your  present  argument. 

Mackenzie. — The  company  are  also  entitled  to  the  1*53  per  cent.  They  have  been 
injured  to  that  extent  by  reason  of  the  other  classes  of  property  getting  too  liberal  a 
deduction. 

Argued  for  the  respondent ; — The  only  point  remaining  under  our  reclaiming  note 
is,  whether  the  reporter  was  entitled  to  take  into  his  calculation  for  fixing  the  average, 
years  subsequent  to  the  years  of  assessment.  The  parochial  board  foresee  much  practical 
difficulty  in  working  out  this  finding,  and  are  anxious  to  obtain  the  judgment  of  your 
Lordships  upon  it. 

system,  as  by  substituting  a  superior  description  of  pegs  and  joints,  and  the  Uke  ;  and 
this,  it  was  said,  was  reproduction,  not  repair.  But  every  repair  will  naturally  and 
properly  be  made  according  to  the  best  modem  system,  and  it  ought  not  on  that  account 
to  lose  its  character  of  a  repair. 

"  There  is  an  additional  percentage  of  1*53  per  cent.,  proposed  by  the  reporter  in 
the  close  of  his  report,  which,  the  Lord  Ordinary  is  very  clear,  cannot  be  sanctioned. 
The  reporter  discovers,  as  he  thinks,  that  the  other  property  in  the  parish  besides  the 
railway  property  has  had  too  large  a  deduction  allowed  on  account  of  repairs,  by  the 
poor  board  estimate.  The  deduction  allowed  is  20  per  cent.,  whereas  the  reporter 
thinks  it  should  not  be  more  than  18*47  per  cent.  The  result  is,  that  in  the  view  of 
the  reporter,  the  railway  property  contributes  more  than  its  just  share  to  the  a^^egate 
of  the  assessment.  The  reporter  proposes  to  remedy  this  inequaUty  by  adding  the 
erroneous  1*53  per  cent,  to  the  deduction  to  be  allowed  the  railwav  company. 

The  Lord  Ordinary  considers  this  proceeding  quite  inadmissible.  If  the  deduction 
allowed  to  the  other  than  railway  property  is  erroneous,  let  the  error  be  rectified  on 
its  own  ground,  and  by  its  own  appropriate  process.  But  that  this  distinction  is  errone- 
ous (assuming  it  to  be  so),  is  no  reason  whatever  for  giving  to  the  railway  company  a 
deduction  in  name  of  repairs,  &c.,  to  which  the  company  is  not  legally  entitled.  Neither 
the  Court  nor  the  reporter  has  anything  to  do  in  the  present  process  with,  the  inequality 
of  the  assessment,  real  or  supposed.  Nor  can  the  assessment  on  other  than  railway 
property  be  touched  directly  or  indirectly  in  the  present  proceedings.  The  proposed 
proceeding  may  be  very  equitable  in  its  intention,  but  it  is  altogether  away  from  the 
object  of  the  present  process,  which  is  to  fix  the  valuation  of  the  railway,  and  nothing 
else.  It  may  only  be  added,  that  it  does  not  appear  clear  how  the  plan  proposed  would 
effect  the  desired  equalisation ;  for  1*53  per  cent,  on  the  value  of  the  other  properties 
is  by  no  means  necessarily  equal  to  1  '53  per  cent,  on  the  value  of  the  railway,  nor  there- 
fore calculated  to  represent  the  same  amount  of  the  assessment.  Besides,  it  would 
not  be  sufficient  merely  to  lessen  the  charge  on  the  railway,  without  at  the  same  time 
proportionally  increasing  the  charge  on  the  other  property,  and  this  cannot  possibly 
be  done  in  the  present  proceedings." 
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Lord  Justicb-Clerk. — In  the  present  case,  what  result  would  the  calculation  bring 
out,  if  limited  to  years  prior  to  the  years  of  assessment  1 

Thomson, — I  believe  a  result  actually  more  favourable  to  the  company,  and  that 
shews  the  extreme  anxiety  with  which  the  parochial  board  regard  the  finding. 

Lord  Justice-Cleeik. — Then  you  have  no  legitimate  interest  to  maintain  the  ques- 
tion ;  and  as  this  is  a  suspension,  and  not  a  declarator,  the  general  point  is  in  no  way 
affected  by  our  refusal  to  hear  you.  On  the  other  points  of  the  case  the  Ck)urt  does 
not  desire  to  hear  you. 

At  advising, — 

Lord  Justxce-Clisie. — Only  two  questions  remain  for  decision,  and  they  are  both 
raised  by  the  reclaiming  note  for  the  railway  company,  which  prays  that  the  Lord 
Ordinary's  interlocutor  should  be  recalled,  "  in  so  far  as  it  finds  that  in  estimating 
the  deduction  proper  to  be  made  from  the  valuation  of  the  railway  under  section  37 
of  the  Act  8  &  9  Vict.  cap.  83,  there  are  not  sufficient  grounds  for  allowing  the  per- 
centage of  5  per  cent,  proposed  by  the  reporter  in  respect  of  the  cost  of  renewing  the 
line,  over  and  above  the  other  percentages  as  allowed  by  him,  nor  for  the  percentage 
of  1*53  proposed  by  him  in  respect  of  the  alleged  over-estimate  of  the  deduction  made 
in  the  case  of  other  than  railway  property.** 

With  regard  to  the  proposal  to  allow  the  additional  deduction  of  1*53  percent., 
it  seems  to  me  an  entirely  incompetent  proposal  in  a  suspension.  The  ground  on 
which  we  are  asked  to  allow  the  deduction  is,  that  by  some  unauthorised  and  illegal 
calculation  of  the  statutory  deductions  given  in  different  classes  of  property  other 
than  railways  in  the  parish,  the  owners  have  received  deductions  beyond  what  they 
are  entitled  to  by  1'53  per  cent. — that  they  have  been  benefited  to  that  extent  at 
the  expense  of  the  railwa3rs ;  and,  therefore,  the  suspenders  claim  to  receive  in  this 
suspension  the  ease  that  has  thus  been  illegally  allowed  to  the  other  owners.  That 
amounts  to  a  proposal  that  the  Court  should  do  something  against  the  law  for  the 
benefit  of  the  suspenders,  because  extrajudicially  a  similar  illegality  has  been  com- 
mitted between  the  parochial  board  and  the  other  owners.  I  have  no  cufficulty  in  saying 
that  that  is  entirely  incompetent. 

The  only  question  of  any  importance  is  raised  by  the  demand  for  an  allowance 
of  5  per  cent,  in  addition  to  tne  other  deductions  proposed  by  the  reporter,  and  enumer- 
ated in  his  report.  The  largest  item  by  far  is  that  for  maintenance  of  way  and  renewal, 
for  which  the  reporter  proposes  to  allow  24*85  per  cent.  There  are  other  trifling 
deductions  mentioned  in  the  report,  but  they  do  not  raise  any  question.  As  regards 
the  allowance  for  maintenance  and  renewal  of  way,  the  reporter  is  of  opinion  that  it 
is  not  sufficient,  and  therefore  he  proposes  to  add  to  it. 

Now,  in  disposing  of  this  question,  we  must  keep  strictly  in  view  the  provisions 
of  the  Act  of  Parliament.  The  valuation  is  to  be  made  "  under  deduction  of  the  prob- 
able annual  average  cost  of  repairs,  insurance,  and  other  expenses,  if  any,  [310]  neces- 
sary to  maintain  such  lands  and  heritages  in  their  actual  state."  Whatever  cannot 
be  brought  properly  under  the  name  of  repairs  cannot  be  taken  into  the  calculation. 
But  in  practice,  and  the  practice  has  been  justified  by  the  decision  of  the  Court  in  the 
case  of  the  Glasgow  Gas  Light  Company  v,  Adamson,  the  expense  of  renewing  portions 
o£  a  composite  heritable  subject  like  a  railway  has  been  allowed  as  a  repair.  In  one 
sense  such  renewals  are  not  repairs,  being  the  replacement  of  a  particular  subject, 
but  they  are  nevertheless  repairs  of  the  general  composite  subject,  the  railway.  Even 
house  property,  as  everybody  knows,  requires  repairs  of  this  kind.  One  is  told  occa- 
sionally that  the  roof  of  his  house  is  entirely  gone,  and  reauires  to  be  renewed,  yet  the 
expense  of  the  new  roof  must  be  allowed  as  a  repair  of  tne  house.  Such  repairs  fall 
to  be  made  on  all  such  property,  and  it  is  therefore  fair  and  proper  that  they  should 
be  allowed,  as  within  the  meaning  of  the  Act  of  Parliament. 

But,  on  the  other  hand,  we  must  not  be  misled  by  the  use  of  this  term  "  rene^i^al " 
into  supposing  that  the  original  cost  of  construction  requires  to  be  repeated  from 
time  to  time,  and  that  a  yearly  allowance  must  be  made  for  bringing  the  whole  subject 
into  existence  again  at  the  expiry  of  some  definite  period.  The  reporter,  in  the  present 
case,  speaks  of  this  period  as  the  "  life  "  of  the  railway.  Now,  to  estimate  the  life  of 
a  railway  appears  to  me  a  most  speculative  proceeding,  and  cannot  be  taken  as  the  basis 
of  any  calculation  which  the  Court  could  sanction.  The  length  of  time  which  a  rail- 
way will  last  must  often  be  a  matter  of  accident,  at  least  it  depends  on  so  many  circum- 
stances that  it  is  impossible  to  fix  any  period  of  duration  with  the  least  certainty. 
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The  way  in  which  the  reporter  himflelf  has  worked  out  his  theory  shews  how  falladous 
and  misleading  it  is.  He  says — I  take  the  life  of  a  railway  at  sixteen  years.  I  have 
particulars  of  the  sums  expended  by  the  company  for  repairs  and  renewals  for  twelve 
of  these  sixteen  years,  and  I  find  that  during  the  twelve  years  only  fifty  miles  have 
been  renewed,  whereas  the  total  mileage  is  1 10  or  120.  And  therefore,  he  says,  during 
the  succeeding  four  years  of  the  railway's  life,  we  are  to  assume  that  there  will  fall  to 
be  expended  a  very  much  larger  amount  for  renewal  than  in  the  previous  years — ^more, 
indeed,  than  during  all  the  twelve  preceding  vears  put  together.  And,  on  the  same 
principle,  he  thinks  he  may  take  for  granted,  that  during  the  next  four  years  the  cost 
of  repairs  also  will  be  particularly  heavy. 

Now,  to  any  mind  not  pre-occupied  with  the  favourite  idea  that  the  life  of  a  rail- 
way is  only  sixteen  years,  the  natural  inference  would  be  that  the  whole  assumption 
was  false,  and  that  sixteen  years  is  not  the  true  period  of  the  railway  life.  He  proceeds 
by  assuming  false  data  as  the  foundation  of  his  whole  reasoning.  He  infers  that  there 
must  be  enormous  expenditure  during  the  portion  of  the  assum^  period  of  the  railway's 
life,  for  which  he  has  no  data,  simply  because  there  has  been  less  expense  than  quad- 
rates with  his  favourite  theory  during  the  period  for  which  he  has  data.  But  the 
natural  and  obvious  inference  is  that  sixteen  years  is  far  too  short  a  term  for  the  life 
of  a  railway.  I  think,  therefore,  the  reporter  has  taken  an  entirely  imsoimd  view  of 
the  question. 

Tne  position  of  the  railway  company  is  that  they  are  bound  to  shew  what,  in  point 
of  fact,  is  the  cost  of  maintaining  the  railway.  They  may  produce  evidence  of  this 
for  as  many  years  as  they  can,  or  as  they  think  expedient.  But  if  they  fail  to  obtain 
and  produce  the  evidence  for  a  sufficiently  long  period,  they  must  be  the  sufferers. 
In  this  case  they  have  given  the  particulars  for  twelve  years,  and  the  average  of  these 
gives  the  result  of  24*85  per  cent.  I  am  imable  to  see  any  reason  under  the  Act  why 
this  should  not  be  taken  as  the  "  probable  annual  average  cost  of  repairs."  The  past 
cost  of  the  repairs  for  these  years  afiords  as  good  data  as  that  of  any  other  years.  If  the 
company  had  more  favourable  facts  to  bring  forward  we  must  presiune  that  they 
would  have  given  them  to  us.  As  the  matter  stands  we  must  proceed  on  the  facts  we  • 
have  got,  and  on  these  facts  I  cannot  arrive  at  the  conclusion  given  effect  to  by  the 
reporter.  I  think  the  reasons  for  adding  the  allowance  of  6  per  cent,  entirely  specu- 
lative and  fanciful. 

The  result  of  my  opinion  is  that  I  entirely  agree  with  the  interlocutor  of  the]  Lord 
Ordinary,  and  that  a  sum  amounting  to  28*60  per  cent,  on  the  valuation  of  the  year, 
with  the  taxes  actually  payable  for  the  year,  represents  the  proper  deduction  to  be 
made  in  terms  of  the  37th  section  of  the  Poor-La w  Act. 

Lord  Cowan. — I  am  of  the  same  opinion.  As  to  the  first  question,  I  cannot 
[311]  \mderstand  how  the  average  amo\mt  of  the  cost  of  repairs,  and  the  other  deduc- 
tions can  be  ascertained  except  by  taking  the  actual  expense  in  a  series  of  years.  The 
railway  company  must  furnish  from  their  books  materials  for  striking  such  an  aver- 
age. They  have  furnished  an  account  of  the  expense  of  their  repairs  for  twelve  years, 
but  no  further  back.  The  Lord  Ordinary  has  allowed  the  average  of  the  expense  of 
repairs  on  these  twelve  years,  and  I  cannot  see  that  we  have  here  any  elements  for 
getting  at  any  other  average.  We  cannot  get  the  average  on  sixteen  years,  which  is 
said  to  be  the  duration  of  the  life  of  a  railway,  because  we  have  no  materials  for  going 
back  four  years  prior  to  the  twelve ;  and  it  is  vain  to  say  that  we  are  to  take  the  four 
years  subsequent  and  to  conjecture  that  the  expense  of  repairs  will  be  increased  during 
these  years.    I  think  the  principle  adopted  by  the  reporter  is  entirely  wrong. 

As  to  the  second  question  about  the  alleged  excess  of  deduction  allowed  on  other 
property  in  the  parish,  I  think  that  question  cannot  be  raised  in  a  suspension.  The 
objection  is  to  the  principle  of  assessment,  and  we  could  not  consider  the  propriety  or 
legality  of  the  deductions  allowed  without  a  totally  different  record. 

LoRD  Benholme. — I  am  of  the  same  opinion.  I  concur  in  your  Lordship's  observa- 
tion, that  the  fact  that  only  fifty  miles  of  the  railway  have  been  renewed  within  the 
last  twelve  years,  suggests  considerable  doubts  as  to  the  soimdness  of  the  theory  which 
assumes  sixteen  years  as  the  period  of  the  life  of  a  railway ;  and  on  the  whole,  I  have 
no  doubt  that  the  5  per  cent,  additional,  which  the  reporter  proposes  to  allow,  is 
wholly  imwarranted. 

Lord  Neavbs. — I  am  of  the  same  opinion.  As  to  the  second  point,  namely,  the 
allegation  that  the  general  deduction  of  20  per  cent,  is  an  excessive  deduction  from 
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the  value  of  property  in  the  parish  other  than  railway  property,  I  would  not  say  that 
it  is  impossible  for  a  party  assessed  to  complain  of  the  general  mode  of  assessment  as 
erroneous  in  principle  and  iniquitous  in  its  operation,  so  as  perhaps  to  prevent  him 
from  telling  what  his  own  assessment  would  be  if  correctly  imposed.  But  here  it 
must  be  assumed  that  the  suspenders*  rental,  and  the  deductions  from  it,  have  been 
correctly  ascertained,  and  what  they  say  on  this  head  is,  that  an  over-deduction  of 
1*53  per  cent,  has  been  given  from  the  rents  of  other  property,  and  this  allegation  is 
supported  merely  by  the  estimate  in  the  report  of  Mr.  Dods.  I  do  not  know  that 
Mr.  Dods,  from  being  the  railway  valuator,  is  a  man  of  skill  as  to  these  matters.  He 
is  not  a  house  factor,  and  his  conclusion  is  founded  on  a  conjectural  calculation  made 
from  second-hand  information  as  to  an  average  of  the  percentage  of  repairs  supposed 
to  be  applicable  to  various  kinds  of  property.  I  am  not  satisfied  that  these  are  reliable 
materials  for  arriving  at  the  conclusion  contended  for,  and  displacing  the  average 
of  the  ordinary  valuator,  particularly  where  the  difference  is  so  small.  Neither  in 
strictness  would  the  result  authorise  the  remedy  which  the  suspenders  ask ;  because 
a  party  assessed  m  not  entitled  in  a  suspension  to  complain  of  the  assessment  except 
to  the  extent  to  which  he  has  been  overcharged,  and  it  is  not  a  correct  course  to  give 
one  party  an  illegal  bonus,  because  it  may  have  been  given  to  another.  But  I  further 
think  that  for  such  a  case,  if  it  be  tenable  at  all,  some  other  remedy  than  suspension 
would  be  necessary  to  rectify  the  assessment. 

As  to  the  other  point,  I  do  not  say  how  we  should  have  to  proceed  if  we  were  dealing 
with  a  railway  in  the  first  years  of  its  existence.  But  here  we  have  a  railway  which 
has  been  in  existence  for  a  quarter  of  a  century.  We  might  have  had  more  materials 
to  form  an  opinion  on  the  matter  in  dispute,  but  these  have  not  been  furnished,  and 
to  take  the  case  of  another  railway  as  a  rule  for  conjecturing  the  cost  of  repairs  on 
this  railway  is  manifestly  out  of  the  question.  Supposing  it  to  be  made  out  that  sixteen 
years  is  the  average  life  of  a  railway,  how  are  we  to  know  what  portion  of  the  cycle 
of  sixteen  years  is  formed  by  the  priod  of  the  four  years  next  to  come  ?  The  expense 
of  repairs  may,  for  anything  we  Know,  have  already  attained  its  maximum,  and  may 
during  the  next  four  years  be  less  than  during  the  years  preceding.  The  calculations 
of  the  reporter  seem  to  be  founded  on  a  mere  hypothesis,  on  which  it  is  impossible 
to  proceed. 

The  Court  pronounced  the  following  interlocutor  : — "  The  Lords  allow  the  chargers 
to  withdraw  their  reclaiming  note,  and  having  heard  counsel  on  the  reclaiming  note 
for  the  suspenders  against  the  [312]  interlocutor  of  liOrd  Einloch,  dated  21st  June 
1865,  refuse  the  note,  and  adhere  to  the  interlocutor  reclaimed  against :  Find  neither 
party  entitled  to  expenses  since  the  date  of  the  Lord  Ordinary's  interlocutor,  and  remit 
to  the  Lord  Ordinary. 

Hill,  REib,  &  Drummond,  W.S.— W.  Burness,  S.S.C.— Agents. 


No.  69.  IV.  Macpherson,  312.   20  Jan.  1866.   1st  Div.— Lord  Jerviswoode,  C. 

The  National  Bank  of  Scotland,  Pursuers. 

Mary  Bryce,  Claimant.— (rorcJon— Adam. 

John  Mason  and  Willum  Young  (Executors  of  Matthew  Young),  Claimants.— 

Sol.-Gen.  Yowng—Gifford. 

Proof— Donation — Bank  Cheque — Parole  Evidence. — ^A  man  on  deathbed  gave  to  a 
person,  with  whom  he  boarded,  and  to  whom  he  owed  an  unascertained  debt  of 
about  £150,  a  cheque  exhausting  his  funds  (about  £280)  in  bank.  The  cheque 
was  not  presented  for  payment  till  the  day  after  his  death ;  and  the  bank,  having 
learned  the  fact  of  the  death,  decUned  to  pay.  In  a  competition  between  the  holder 
of  the  cheque  and  the  executors  of  the  deceased, — Held  (1)  that  parole  evidence 
was  admissible  to  shew  under  what  circumstances  the  cheque  was  given ;  and  (2) 
in  the  circumstances  of  the  case,  that  it  was  to  be  held  as  given  partly  in  settlement 
of  the  debt,  and  partly  as  a  donation  to  the  holder. 

This  was  an  action  of  multiplepoinding  at  the  instance  of  the  National  Bank  of 
Scotland,  for  the  purpose  of  determining  the  right  to  a  sum  of  £281,  8s.,  the  balance 
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of  principal  at  the  credit  of  a  deposit-account  in  the  name  of  one  Matthew  Young, 
as  at  5th  February  1853,  the  day  of  his  death,  with  interest  on  the  account  from  1st 
November  1862,  the  last  date  of  balancing,  until  payment. 

For  several  years  prior  to  the  summer  of  1862  Matthew  Young  had  lived  abroad, 
latterly  in  Belfast,  in  the  colony  of  Victoria.  He  returned  to  Scotland  about  August 
1862,  when  he  came  to  reside  with  Miss  Mary  Bryce,  one  of  the  claimants,  and  her 
sister  Miss  Elizabeth  Bryce,  at  4  Clerk  Street,  Edinburgh,  and  continued  boarding 
with  them  till  his  death.  While  residing  with  the  Misses  Bryce  he  incurred  to  them 
a  considerable  claim  for  board  and  lodging  and  outlay,  said  at  the  date  of  his  death 
to  amount  to  £155,  7s.  2Jd.  On  4th  February  1863,  the  day  before  his  death,  he 
filled  up  and  deUvered  to  Miss  Elizabeth  Bryce  a  cheque  on  the  bank  for  £321,  8s., 
payable  "to  Miss  Bryce  or  bearer."  He  died  on  the  morning  of  5th  February  1863, 
and  on  the  afternoon  of  next  day  Miss  Mary  Bryce  presented  the  cheque  for  payment, 
which  was  refused  as  being  an  over-draft.  The  bank  then  made  inquiries,  and,  learn- 
ing that  Mr.  Young  was  dead,  declined  to  pay  over  the  balance  to  Miss  Bryce ;  and, 
in  the  meantime,  Mr.  Young's  executors  made  a  claim  to  the  fund.  Mr.  Young,  while 
resident  in  Victoria,  had  executed  a  ^ill,  dated  15th  November  1861,  whereby,  subject 
to  legacies  of  £20  each  to  his  two  executors,  he  devised  and  bequeathed  all  his  real 
and  personal  estate  equally  between  his  father,  brother,  two  sisters,  and  another  person, 
and  appointed  John  Mason  and  William  Young,  both  of  Belfast,  Victoria,  his  executors. 
Probate  of  the  will  was  granted  by  the  Supreme  Court  of  the  colony  of  Victoria  on 
15th  October  1863,  and  the  executors  claimed  the  sum  in  bank,  for  the  purpose  of 
having  the  same  distributed  in  terms  of  the  will. 

Elizabeth  Bryce  died  on  1st  June  1864,  leaving  a  disposition  and  settlement  dated 
3d  May  1860,  in  favour  of  her  sister  Mary  Bryce.  Mary  Bryce  claimed  the  entire 
fund  in  rnedio,  on  the  ground  that  the  cheque  had  been  given  to  her  sister  to  pay  the 
amount  due  for  board  at  Mr.  Young's  death,  and  as  to  the  residue,  as  a  gift  to  be  divided 
between  her  sister  and  herself.  Otherwise  she  claimed  the  sum  of  £155,  7s.  2^., 
the  sum  alleged  to  be  due  for  board,  with  interest  till  payment. 

[313]  The  Lord  Ordinary  (Jerviswoode)  reported  the  case  on  issues,  in  Februarv 
1865,  to  the  First  Division;  and  thereafter  the  Court,  after  hearing  counsel,  on  13th 
May  1865,  allowed  to  both  parties  a  proof  before  answer,  and  appointed  Miss  Bryce  to 
begin  by  leading  her  proof. 

In  the  course  of  the  proof  Miss  Bryce  was  examined,  and,  with  reference  to  Mr. 
Young's  death,  and  the  giving  of  the  cheque,  deponed  that  he  died  about  two  o'clock 
A.M.  on  5th  February  1863;  that  between  two  and  four  o'clock  in  the  afternoon  of 
the  previous  day,  when  his  father  and  she  and  her  sister  were  in  the  room,  the  deceased, 
after  some  conversation,  said  to  his  father  he  had  better  go  away.  His  father  having 
gone  into  the  kitchen,  Mr.  Young  got  Miss  Bryce  to  give  him  his  cheque-book  and 
bank-book,  and  pen  and  ink,  when  "  my  sister  said  to  him,  *  You  had  better  lie  down, 
and  not  trouble  yourself  about  anything  of  that  kind  just  now.'  He  said,  *  No,  I 
shall  finish  what  I  am  doing.*  Before  he  put  the  amount  on  the  cheque,  he  took  his 
bank-book  and  counted  it  up,  and  he  said  to  my  sister,  handing  her  the  bank-book, 
*  Tibbie,  would  you  count  that  up,  and  see  what  you  make  it  % '  She  answered  some- 
thing which  I  did  not  hear,  owing  to  some  cabs  and  carts  passing  at  the  time.  He 
filled  up  the  cheque,  and,  looking  at  it,  said,  *  Tibbie,  I  am  owing  you  a  very  heavy 
account,  and  I  will  give  you  this  cheque ;  pay  yourself,  and  divide  what  is  left  over, 
which  will  not  be  much,  between  Mary  and  yourself.*  **  After  an  objection  to  the 
admissibility  of  this  evidence,  on  the  ground  that  it  was  an  attempt  to  prove  donation 
and  payment  by  parole  evidence.  Miss  Bryce  proceeded  -, — "  He  said,  *  Tibbie,  there 
will  be  some  interest  on  this,*  meaning  the  cheque,  *  and  you  must  look  after  it.*  **  In- 
terrogated, "  Did  Mr.  Young  give  your  sister  the  cheque  %  **  depones,  "  He  did.  .  .  . 
I  went  into  the  kitchen.  .  .  .  Mr.  Young's  father  was  standing  there.  I  told  him 
that  Mr.  Young  had  written  out  a  cheque.  He  asked  to  see  it,  and  I  got  it  and  shewed 
it  to  him.  Mr.  Young  was  very  weak  at  this  time.  He  was  aware  he  was  dying.  .  .  . 
When  I  shewed  the  cheque  to  Mr.  Young's  father,  he  said,  *  I  am  very  glad  that 
Matthew  has  minded  you  two  girls,  for  you  well  deserved  it.'  "  In  the  course  of  her 
examination  Miss  Bryce  was  handed  five  cheques  drawn  bv  the  deceased,  at  intervals 
from  1st  November  1862  to  19th  January  1863,  for  sums  of  £10,  £20,  two  of  £25,  and 
£40  respectively,  payable  "  to  Miss  Bryce  or  bearer,"  in  reference  to  which  she  stated, 
"  When  Mr.  Young  wanted  to  draw  money,  he  filled  up  the  cheque  in  the  parlour. 
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and  asked  me  to  accompany  him  to  the  bank,  at  the  door  of  which  he  eave  me  the 
cheque,  and  I  presented  it  and  obtained  payment.  I  immediately  handed  him  the 
money  either  at  the  door  of  the  bank,  or  at  the  Guildford  Arms,  in  Register  Street, 
jugt  round  the  corner  from  the  bank,  where  he  was  waiting  for  me.  I  never  went  to 
the  bank  unless  when  accompanied  by  Mr.  Youn^.  He  said  he  did  not  go  in  himself, 
because  he  did  not  like  to  go  into  these  places. **  Miss  Bryce  further  deponed  that  she 
was  engaged  to  be  married  to  Mr.  Young  when  he  died.  She  also  deponed,  that  when 
on  a  previous  visit  to  this  country  about  five  years  before,  he  had  lodged  with  h^  and 
her  sister  for  four  or  five  months,  and  did  not  pay  anything  for  his  ooard  or  lodging 
till  he  went  away. 

The  executors  called  the  deceased^s  father,  Robert  Young,  as  a  witness,  who,  with 
reference  to  the  giving  of  the  cheque,  deponed,  "  I  asked  her  (Mary  Bryce)  to  get  him 
to  write  out  a  cheque,  saying  that  if  he  would  do  so,  I  would  Uft  the  money.  I  said 
there  would  be  a  good  deal  of  expense,  as  I  saw  that  he  was  dying.  She  said  nothing, 
but  went  away  to  get  the  cheque."  Interrogated,  "  What  passed  after  she  had  re- 
turned from  seeing  your  son  1 "  depones,  "  She  said  that  he  had  begun  to  write  out 
the  cheque,  but  that  he  could  not  finish  it.  I  heard  nothing  more  of  the  cheque  until 
after  my  son's  death.  The  cheque  of  which  I  have  spoken  was  to  be  for  the  money 
my  eon  had  in  bank.  ...  A  day  or  two  afterwards  Mary  [314]  Bryce  told  me  that 
she  had  gone  to  the  bank,  and  the  people  there  said  as  much  to  her  as  that  the  cheque 
which  she  presented  was  forged."  On  cross-examination  he  said,  **  I  don't  remember 
what  Mary  Bryce  said  when  I  asked  her  to  get  my  son  to  sign  a  cheque."  Interrogated, 
"What  were  you  to  do  with  the  money  1  depones,  "  I  was  to  keep  it  for  my  family. 
I  had  all  the  expenses  to  pay."  The  witness  also  said  that  his  memory  was  not  so  good 
as  it  had  been. 

It  appeared  from  the  evidence  that  Mr.  Young  had  a  considerable  amount  of  per- 
sonal property  in  Australia. 

Argued  for  the  claimant.  Miss  Bryce ; — A  bank  cheque  is  in  eflf ect  a  bill  of  exchange  * ; 
and  presumptions  of  a  similar  kind,  although  it  may  be  not  so  strong  in  degree,  exist 
in  favour  of  the  holder.  The  cheque  was  a  vaUd  assignment  to  Miss  Bryce  of  the  funds 
of  Mr.  Young  in  the  hands  of  the  bank  at  the  time  of  his  death,  and  his  death  did  not 
affect  her  right.t  It  lies  on  the  executors  to  shew  that  the  balance  of  the  cheque, 
aftCT  satisfying  Miss  Bryce's  claim  for  board,  was  to  be  restored  to  the  estate  of  the 
deceased.  At  all  events,  parole  evidence  waB  admissible  to  shew  that  the  balance  was 
intended  as  a  gift  to  Miss  Bryce.|  Then  as  to  £155  of  the  cheque.  Miss  Bryce  had  a 
valid  onerous  daim  against  the  deceased's  estate. 

Argued  for  the  executors , — This  is  an  attempt  to  prove  a  donation  mortis  causa 
hy  parole  evidence.  It  has  been  decided  that  such  a  gift  cannot  be  proved  by  the  pro- 
duction of  a  deposit-receipt,  supplemented  by  parole  evidence ;  and  there  is  no  differ- 
ence in  that  respect  between  a  deposit-receipt  and  a  cheque.§ 

Lord  President. — This  is  a  competition  in  a  multiplepoinding  raised  by  the  National 
Bank;  and  the  competing  parties  are  the  executors  of  the  late  Mr.  Young  and  Miss 
Bryce,  who  claim  a  certain  sum  in  the  bank  at  the  time  of  Mr.  Young's  death.  On  4th 
February  1863  Mr.  Young  drew  a  cheque  on  the  National  Bank  for  £321,  8s.  He  had 
not  that  amount  to  his  credit  in  the  bank  at  the  time.  But  it  appeared  from  his  bank 
pass-book  that  there  had  been  some  miscalculation.  There  had  been  an  omission  to  enter 
a  cheque  for  £25,  and  in  that  way,  and  with  some  erroneous  addition,  there  was  alto- 
gether a  difference  of  about  £40  between  the  amount  of  the  cheque  and  the  sum  in 
the  bank.  But  it  appears  that  the  cheque  was  intended  by  Mr.  Young  to  draw  out 
all  the  money  he  had  in  the  bank.  Mr.  Young  died  in  a  few  hours  after,  and  on  the 
next  day  Miss  Bryce  went  to  draw  the  money ;  but  the  bank,  having  been  informed 
of  the  death,  refused  to  pay  it,  and  raised  this  multiplepoinding.  The  question  is, 
irhether  Miss  Bryce  is  entitled  to  that  money,  so  far  as  in  the  hands  of  the  bank. 

The  document  given  to  Miss  Bryce  was  a  cheque  apparently  in  her  own  favour, 

*  Keene  v.  Beard,  29  Law  J.  Com.  PI.  p.  287. 

tRcid,  Nov.  29,  1808,  Hume's  Dec.  p.  60;  Murray,  March  6,  1818,  Hume's  Dec. 
p.  275 ;  Steele's  Disponees,  Dec.  18, 1793,  Mor.  1409. 

J  Ross's  Bell's  Diet.  p.  301, "  Donation." 

JBarstow  v.  Inglis,  Dec.  5,  1857,  20  D.  230;  Mackenzie  v,  Brodie,  March  19,  1859, 
21  D.  804 ;  Byles  on  BUls,  p.  24. 
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and  I  think  presumably  in  her  favour,  in  ordinary  circumstances.  The  presumptions, 
however,  are  different  according  to  the  position  of  circumstances.  Where  a  m^t^ant 
is  in  the  habit  of  sending  a  clerk  with  cheques  to  the  bank  to  draw  money,  there  is 
no  presumption  that  he  intends  the  clerk  to  keep  the  amount  of  the  cheques  to  himself, 
but  the  contrary.  It  may,  however,  be  generally  otherwise,  especially  if  the  person 
to  whom  the  cheque  is  given  is  a  stranger,  and  particularly  if  there  is  any  reason  for 
holding  that  he  is  entitled  to  get  the  money,  or  for  its  being  given  to  him.  Here  it 
appears  that  Mr.  Young  had  previously  drawn  cheques  in  wluch  Miss  Bryce  was  made 
the  payee,  and  that  these  were  intended  for  his  own  use ;  and  therefore  any  presump- 
tion in  favour  of  Miss  Bryce  is  materially  diminished  by  that  circumstance.  At  the 
same  time  there  is  a  considerable  difference  between  this  cheque  and  the  cheques  pre- 
viously drawn.  The  statement  of  Miss  Brvce  in  regard  to  the  cheque  she  had  posses- 
sion of  was,  that  it  was  given  to  [315]  her  by  Mr.  Young,  who  said  that  he  owed  her  a 
heavy  account,  that  she  was  to  pay  hersdf,  and  divide  what  was  over  between  her 
sister  and  herself.  There  is  nothing  improbable  or  incredible  in  that  statement,  and 
accordingly  the  veracity  of  Miss  Bryce  is  not  impeached.  And  the  only  question  is, 
whether,  assuming  it  to  be  a  true  story,  the  donation  to  Miss  Bryce  is  to  be  allowed 
to  be  proved  by  parole  testimony,  the  donation  being,  it  is  said,  a  donation  mortis  causa, 
Mr.  Young  believing  himself  to  be  dying  at  the  time.  The  donation,  however,  was  not 
quite  of  that  character,  for  Miss  Bryce  says  that  the  cheque  was  given  as  a  present, 
and  she  was  to  keep  the  money  when  she  drew  it. 

That  is  the  aspect  of  the  case ;  and  there  are  circumstances  in  it  which  it  is  cer- 
tainly competent  to  look  into,  apart  from  any  question  as  to  parole  testimony  of  the 
donation  being  competent  or  incompetent.  For  there  are  circumstances  which  can 
only  be  reacheid  by  parole  testimony,  as,  for  example,  that  Mr.  Young  had  lodgings 
with  Miss  Bryce  and  her  sister,  that  he  boarded  with  them,  and  was  on  terms  of  inti- 
macy with  them.  These  are  circumstances  which  it  is  perfectly  competent  to  prove 
by  parole  testimony ;  and  taking  the  existence  of  the  written  docum^it  along  with 
the  position  of  the  parties,  and  these  circumstances,  I  think  we  are  brought  very  much 
to  the  same  conclusions  as  by  Miss  Bryce's  statement. 

I  think  it  is  not  disputed  that  the  facts  I  have  mentioned  were  the  real  facts  of 
the  case.  There  is  no  evidence  that  Mr.  Young  had  paid  for  his  lodgings  or  for  his 
board,  although  there  might  be  a  question  of  account  as  to  the  amount  due.  There 
is  no  question  as  to  the  position  of  the  parties  to  each  other,  or  as  to  thdr  long-continued 
intimacy.  Then  we  have  the  fact  that  Mr.  Young  was  possessed  of  very  considerable 
means  otherwise,  and  that  he  had  made  a  settlement  of  his  affairs.  That  is  favourable 
to  Miss  Bryce,  for  if  he  wanted  to  give  her  anything  he  could  not  make  a  change  in 
his  settlement  without  some  trouble,  and  probably  not  without  the  employment  of 
an  agent,  for  which  there- was  little  time.  In  these  circumstances,  to  give  her  a  cheque 
on  his  bank-account  was  the  most  natural  mode  to  adopt. 

Then  we  find  that  he  had  been  in  use  to  draw  money  from  the  bank  in  small  sums 
of  £25  at  a  time.  Here  we  find  him  drawing  out  all  he  had  in  the  bank,  which  is  a 
very  different  thing.  The  whole  character  of  the  proceeding  points  to  a  corroboration 
of  Miss  Bryce's  statement.  And  that  being  so,  I  think  her  case  is  made  out,  that  part 
of  the  money  was  to  go  to  pay  her  debt,  and  the  remainder  to  be  kept  by  her  and  her 
sister.  The  question  of  accounting  as  to  the  amount  of  the  debt  was  immaterial, 
when  the  balance  was  to  be  kept  by  her. 

The  executors  have  led  the  evidence  of  Mr.  Young,  the  father ;  and  if  any  reliance 
is  to  be  placed  on  his  evidence,  it  is  double-edged  evidence ;  because  it  would  go  to 
this,  that  the  money  drawn  was  not  for  the  use  of  Mr.  Young  himself,  but  was  intended 
as  a  gift  to  his  father.  That  implies,  in  the  first  place,  that  it  was  intended  to  be  given 
to  somebody ;  and  in  the  next  place,  if  it  was  to  be  a  donation,  it  was  a  very  curious 
way  of  making  a  donation  to  the  father.  The  whole  of  the  evidence  is  unfavourable 
to  the  case  of  the  executors.  Therefore,  I  think  Miss  Bryce's  claim  is  better  sup- 
ported ;  and  that  this  cheque  was  intended  partly  as  a  gift,  and  partly  as  a  settlement 
of  her  account. 

Lord  Curriehill. — This  action  involves  questions  of  nicety.  But  I  do  not  think 
that  among  these  is  the  question,  whether  a  donation  can  be  proved  by  parole  evidence. 
The  very  basis  of  the  rule  is  taken  away  in  this  case,  because  we  have  here  a  written 
document  granted  by  the  owner  of  the  fund,  directing  the  holder  of  it  to  pay  to  Miss 
Bryce.    The  basis  of  the  case  in  short,  is  writing;  and  the  question  is,  quo  animo 
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was  that  writing  deliyered  ?  There  may  be  a  presumption,  in  the  circumstanceB, 
that  this  money  was  meant  for  Miss  Bryce's  own  use ;  but  that  presumption  is  open 
to  inquiry  by  evidence  of  every  kind,  and  therefore  I  think  parole  evidence  was 
competent. 

The  question  is,  what  is  the  effect  of  that  evidence  1  If  we  beUeve  Miss  Bryce 
there  can  be  no  doubt  about  it,  because  her  evidence  is  quite  expHcit  as  to  this  bemg 
partly  a  donation,  and  partly  a  settlement  of  accounts.  If  that  evidence  require  corro- 
lx)iation  we  have  such  corroboration  from  many  facts  and  circumstances  enumerated 
by  your  Lordship,  and  unnecessary  to  be  repeated.    I  therefore  entirely  concur. 

Lord  Deas. — I  agree  with  your  Lordsbips  that  this  case  involves  questions  of 
[316]  delicacy.  The  great  objection  taken  against  the  claim  of  Miss  Bryce  is  that  a 
donation  cannot  be  proved  by  parole  evidence.  That  is  putting  the  law  somewhat 
too  broadly.  Suppose  that  instead  of  this  draft  the  late  Mr.  Youn^  had  handed  the 
amount  in  money  to  Miss  Bryce,  I  am  not  of  opinion  that  the  rule  of  Taw  against  jparole 
testimony  would  have  excluded  proof  of  the  facts  and  circumstances  connected  with 
the  handing  over  of  that  money,  including  what  passed  on  the  occasion.  The  difficulty 
here  is,  whether  the  transaction  can  be  held  to  be  equally  complete  as  if  the  money 
had  been  so  handed  over.  A  good  many  of  the  cases  referred  to  were  cases  of  deposit- 
receipts.  Now  in  some  respects  possession  of  an  indorsed  deposit-receipt  is  more  favour- 
aUe  for  the  alleged  donee,  and  in  other  respects  less  so  than  possession  of  a  bank  cheque 
which  has  not  been  cashed.  A  deposit-receipt  is  a  document  of  a  more  permanent 
character,  and  the  keeping  of  it  without  drawing  the  money  in  the  alleged  donor's 
lifetime  may  therefore  be  more  easily  reconcileable  with  the  notion  of  a  de  prcesenti 
donation  than  the  keeping  of  a  bank  cheque,  which  is  a  document  intended  to  be 
immediately  cashed.  On  the  other  hand,  the  circumstance  of  the  bank  cheque  being 
payable  to  the  alleged  donee  nominatim,  is  a  circumstance  favourable  to  the  plea  of 
donation. 

I  agree,  however,  with  your  Lordship,  that  the  mere  possession  of  such  a  cheque 
raises  very  Utile  presumption  one  way  or  the  other.  It  must  always,  I  think,  be  open 
to  inquiry  qyio  animo  the  cheque  was  given  1  There  may  be  deUcate  questions  as 
to  the  anus,  and  the  onus  may  be  slight  and  easily  shifted, — e.g.  if  it  were  proved 
that  a  man  was  in  the  habit  of  sending  his  clerk  or  servant  with  cheques  to  the  bank 
as  a  mere  hand  and  instrument  to  bring  him  the  money,  there  would  be  little  or  no 
presumption  either  of  donation  or  onerosity,  and,  on  the  other  hand,  the  mere  fact 
of  the  derk  or  servant  being  the  payee,  and  probably  also  the  indorser  of  the  cheque, 
would  not  impose  upon  him  the  onuSy  ex  intervMo,  of  discharging  himself,  bv  legal 
evidence,  of  the  money.  But  if  it  appeared  that  the  cheque  was  given  to  a  tradesman 
with  whom  the  drawer  had  at  the  time  an  account,  there  would  cei-tainly  arise  a  con- 
fflderable  presumption  of  onerosity  in  favour  of  the  payee.  But  at  the  outset,  and  till 
something  is  eitner  admitted  or  proved  of  the  facts  and  circumstances,  there  can 
generally  be  no  strong  presumption  either  way.  The  real  evidence  of  facts  and  circum- 
stances must  always  be  competent,  but  important  questions  may  arise,  after  these 
have  been  ascertained,  as  to  what  further  evidence  is  or  is  not  admissible  in  the  par- 
ticular case. 

In  the  present  instance  I  have  no  doubt  of  the  competency  of  proving  that,  at  the 
time  the  cheque  was  given,  the  drawer  of  it  was  indebted  to  the  Misses  Bryce,  or  to  one 
or  other  of  them,  in  a  considerable  sum  for  board  and  lodging,  &c.  That,  I  think, 
necessarily  opens  up  inquiry  into  all  the  facts  and  circumstances  connected  with  the 
actual  giving  of  the  cheque.  The  question  of  donation  of  the  balance  can  hardly  be 
separated,  in  any  view  of  the  law,  from  the  rest  of  the  case,  which  becomes,  therefore, 
one  peculiarly  favourable  for  the  competency  of  inauiry  into  the  relative  position 
of  the  parties,  and  into  all  facts  and  circumstances  (including  what  passed  on  the  occa- 
Mon)  tending  to  shew  quo  animo  the  cheque  was  granted.  We  have  not  been  asked 
to  decide  upon  certain  special  objections  taken  in  the  course  of  the  proof,  but  I  do  not 
go  upon  subsequent  conversations,  or  other  alleged  corroborations  of  that  kind,  of 
the  testimony  of  Miss  Bryce,  because  these  were  not,  properly  speaking,  portions  of 
the  res  gestas.  These,  however,  are  not  material,  because  the  Solicitor-General  candidly 
admitted  that  there  are  no  grounds  for  disbeUeving  Miss  Bryce,  and  in  that  opinion 
I  entirely  concur.  I  agree  with  him  «Jso,  however,  that  this  is  not  of  itself  conclusive ; 
for  I  can  easily  understand  that  where  a  party  gets  a  bank  cheque  from  a  dying  man, 
it  may  be  by  no  means  enough  to  entitle  the  party  to  claim  the  contents  after  the 
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death  of  the  granter,  that  that  party  shall  depone  in  the  witness  box  that  the  cheque 
was  given  as  a  donation.  Even  if  nothing  appears  to  throw  discredit  upon  the  veracity 
of  the  party  so  deponing,  it  may  be  unsafe  for  the  law  to  hold  the  evidence  of  the  party 
interested,  together  with  the  cheque  itself,  sufficient  to  prove  such  a  donation,  without 
corroborations  which  may  generally  be  expected  to  exist  if  the  case  is  a  true  case. 

But  here  I  agree  in  thinking  that  we  have  corroborations  which  are  quite 
satisfactory.  Some  of  these  have  been  mentioned  by  your  Lordship,  and  I  need  not 
enumerate  them.  The  parties  had  been  long  intimate.  The  decea^  had  been  in 
the  habit,  when  in  this  country,  of  Uving  with  the  Misses  Bryce.  He  was  lodging 
[317]  aud  boarding  in  their  house  at  the  time  of  his  death,  and  was  consequently  owing 
them  a  considerable  sum  of  money.  They  had  long  shewn  him  great  kindness  and 
attention.  And  it  is  not  to  be  overlooked  that  he  was  engaged  to  be  married  to  one 
of  them,  and  that  nothing  but  his  bad  health  had  prevented  the  marriage  from  taking 
place.  It  is  also  material  that  he  was  possessed  of  considerable  means,  of  which  the 
sum  in  dispute  formed  no  great  proportion,  and  that  he  had  executed  a  testamentary 
deed  disposing  of  his  property  generally  for  the  benefit  of  his  relatives,  and  which 
deed  took  effect  as  to  the  remainder,  being  the  great  bulk  of  his  fortime. 

Moreover,  we  must  consider  the  effect  of  the  testimony  of  Robert  Yoimg,  the 
deceased's  father,  a  witness  adduced  by  the  defenders,  but  whose  deposition  shews 
how  materially  a  party  may  strengthen  his  opponent's  case  by  evidence  intended  to 
contradict  it.  If  Miss  Bryce  is  to  be  beUeved,  which  is  not  now  disputed,  it  follows 
that  Bobert  Young's  testimony,  so  far  as  he  contradicts  her,  must  be  altogether  dis- 
regarded. He  does  so  on  one  point  only ;  but  that  contradiction  shews  that  it  was 
from  no  favour  to  her  that,  on  other  points,  he  concurred  with  her.  He  had  been 
in  the  room  where  his  son  lay,  and  admittedly  remained  in  the  house  while  the  cheque 
was  being  granted.  His  means  of  knowledge  were  therefore  ample,  and  it  is  important 
to  observe  that  he  corroborates  every  part  of  Miss  Bryce's  evidence  except  upon  the 
single  point  as  to  who  was  to  benefit  by  the  donation.  He  says  he  himself  was  to  get 
the  money,  out  of  which  he  was  to  pay  the  Misses  Bryce  their  account,  and  keep  the 
balance  for  his  family.  The  money,  according  to  him,  was  not  to  go  to  the  executors 
under  the  will.  The  balance,  after  paying  the  debt  due  to  the  Misses  Bryce,  was,  by 
his  account,  equally  with  theirs,  to  oe  a  donation,  leaving  only  the  question,  to  which 
of  them  the  donation  was  to  be  made.  On  that  point  I  cannot  hesitate  in  preferring 
the  evidence  of  Miss  Bryce  to  the  evidence  of  Robert  Young.  His  testimony  is  loose 
and  unsatisfactory  in  the  extreme.  He  says  he  has  a  bad  memory ;  but  be  that  as  it 
may,  it  is  impossible  to  doubt  that  the  result  of  disregarding  his  testimony  as  to  the 
object  of  the  donation  is  strongly  to  corroborate  the  testimony  of  Miss  Bryce. 

The  objection,  however,  has  been  pleaded  that  the  money  not  having  been  up- 
lifted, or  even  applied  for,  in  the  lifetime  of  the  deceased,  the  cheque,  as  a  mandate, 
fell  by  the  drawer's  death.  It  was  answered  that  a  mandate  in  rem  suam  does  not 
fall  by  death.  Now,  undoubtedly  the  cheque  here  was  intended,  to  some  extent,  as 
pavment  of  a  debt,  and  to  that  extent  at  least  it  was  a  mandate  in  rem  suam,  which 
did  not  fall  by  death.  This  being  so,  it  seems  to  be  very  difficult  to  hold  that  the  man- 
date fell  by  death  quoad  one  portion  of  the  sum  contained  in  it,  and  not  as  to  the  rest, 
which  would  seem  to  imply  that  the  bank  would  have  been  safe  to  pay  to  the  extent 
of  the  debt,  but  not  to  any  further  extent.  I  do  not  see  how  that  view  could  well  be 
extricated.  It  rather  appears  to  me  that  if  the  mandate  did  not  fall  by  death  quoad 
the  debt,  it  did  not  fall  at  all ;  especially  as  the  very  object  of  the  cheque  was  to  give 
a  slump  sum  in  full  of  all  claims  legal  and  equitable,  and  so  to  leave  no  room  or  necessity 
for  an  accounting.  If  this  be  so,  it  is  not  necessary  to  consider  whether  a  cheque 
granted  purely  as  a  donation  woidd  be  regarded  as  a  mandate  which  fell  by  death  or 
not.  The  argument  is  plausible  that,  if  the  purpose  of  donation  be  competently  and 
clearly  proved,  the  cheque  becomes  a  mandate  in  rem  suam  just  as  much  as  if  it  vrere 
onerous.  There  may  be  force,  however,  in  the  reply  that  the  mere  granting  of  such 
a  cheque  is  not  a  completed  donation,  as  the  handing  over  the  money  would  have 
been.  It  is  not  necessary  to  solve  that  question  here.  The  mandate  was  a  unufn 
quid,  and  therefore  in  any  view  of  it  irrevocable,  and  on  the  whole  I  concur  entirely 
in  the  result  arrived  at  by  your  Lordships. 

Lord  Ardmillan. — ^It  is  quite  true  as  a  general  rule  that  a  donation  cannot  he 
proved  by  parole  testimony.  But  we  are  not  dealing  here  with  a  case  in  which  that 
18  the  exclusive  or  even  the  most  prominent  feature,  but  with  a  case  in  which  all  the 
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questions  cluster  round  the  written  document.  The  first  question  which  occurs  is 
88  to  the  po&ition  in  law  of  the  holder  of  a  document  of  this  kind ;  and  on  that  question 
I  a^pree  very  much  with  the  views  expressed  by  Lord  Neaves  in  his  note  in  tne  case 
of  Barstow  v,  IngUs,  in  which  he  regards  a  cheque  on  a  bank  as  diflferent  from  a  deposit- 
leceipt. 

A  cheque  has,  in  many  important  respects,  very  much  the  character  of  a  bill  of 
exchange.  The  presumption  in  favour  of  the  holder  of  a  bill  of  [318]  exchange  is 
very  strong,  and  is  only  to  be  overcome  by  a  very  limited  kind  of  proof.  There  is  not 
the  same  amount  of  presumption  in  favour  of  the  holder  of  a  bank  cheque,  nor  is  the 
evidence  Umited  in  the  same  manner ;  but  I  think  there  is  a  presumption  of  the  same 
character,  although  different  in  degree. 

It  would  certainly  never  do  for  the  executors  here  to  say  that  parole  evidence  must 
be  altogether  excluded  in  this  kind  of  inquiry,  and  to  contend  that  it  is  to  be  excluded 
to  this  effect,  that  the  holder  of  the  cheque  is  to  be  presumed  not  to  be  an  onerous  holder. 
There  is  no  presumption  against  the  onerosity.  1  can  understand  a  plea  to  the  effect 
that  the  holder  is  to  be  presumed  an  onerous  holder,  and  that  no  inquiry  into  the  subject 
shall  be  allowed.  I  do  not  think  an  inquiry  is  excluded,  for  I  think  his  position  is  ex- 
aminable. But  I  cannot  understand  a  plea  that  the  holder  shall  be  presumed  not  to 
be  an  onerous  holder,  or  a  bona  fide  holder,  so  as  to  exclude  evidence  that  he  is.  That 
seems  to  me  a  proposition  not  reasonably  maintainable. 

Evidence  of  some  kind  is  necessary  in  order  to  get  at  the  facts  and  circumstances 
niTTounding  the  possession  of  the  document.  Here  we  have  the  parties  living  together 
in  the  same  house ;  one  of  the  Misses  Bryce  engaged  to  be  married  to  Mr.  Young ;  a 
board  to  some  extent  due ;  and  a  plea  that  the  cheque  was  to  some  extent,  at  all  events, 
given  in  payment  of  a  debt  admitted  to  be  due,  but  the  amount  of  which  was  not 
aacertainwl ;  and  further,  the  cheque  is  given  by  a  man  who  was  dying,  and  did  not 
require  or  desire  to  use  the  money.  The  cheque  is  not  to  be  presumed  to  have  been 
given  in  the  ordinary  course  of  business  in  such  circumstances  ;  and  we  must  conclude 
that  it  was  given  as  a  gift  to  somebody.  The  executors  call  the  father  as  a  witness 
to  say  it  was  given  to  him.  If  so,  then  it  was  certainly  not  a  mandate  in  the  ordinary 
case,  and  as  certainly  it  was  not  intended  for  the  executors.  The  only  question  then 
comes  to  be,  whether  we  are  to  believe  it  was  intended  as  a  gift  to  old  Mr.  Young  or  to 
Ifcs  Brvce  ?  Mr.  Yoimg  says  he  has  a  bad  memory,  and  for  that  reason,  apart  from 
others,  I  cannot  rely  on  his  testimony.  In  all  the  circumstances,  I  beUeve  it  was  riven 
to  Miss  Bryce,  and  that  it  was  intended  as  payment  of  a  debt  to  some  extent,  ana  as  a 
gift  to  her  of  the  remainder. 

The  following  interlocutor  was  pronounced : — "  Sustain  the  claim  for  Miss  Mary 
Bryce  to  the  entire  f\ind  in  medio,  in  terms  of  the  first  alternative  of  her  claim,  No.  31 
of  process ;  prefer  her  thereto  accordingly,  and  decern :  Find  the  other  claimants, 
John  Mason  and  William  Young,  executors  of  the  deceased  Matthew  Young,  and 
Andrew  Fyfe,  S.S.C,  their  attorney,  liable  to  the  said  Miss  Mary  Bryce  in  expenses 
of  process ;  allow  an  account,"  &c. 
GoLDiE  &  Dove,  W.S.— James  Renton  Junr.,  S.S.C— Andrew  Fyfe,  S.S.C— Agents. 

[Comrnented  upon,  Haldane  (Speirs*  Factor)  v,  Speirs,  1872,  10  M.  537.] 
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AlexaS'DER  Watt  (Anderson's  Assignee),  VuTeMer.—Pation—Thovis. 

The  Scornsn  North-Eastern  Railway  CioMrANY,  Defenders.  — 

Clark— Bimie, 

ProcessSisting  Party — Assignation. — An  assignation  of  stock  of  a  railway  com- 
pany which  had  been  arrested  by  the  company  in  their  own  hands,  held  to  give  the 
assignee  right  to  insist  in  an  action  of  reduction  of  the  arrestments,  instituted  by  the 
cedent,  although  it  had  been  dismissed  in  so  far  as  the  original  pursuer  was  concerned. 
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the  assignee  having  been  previously  sisted  "^  as  a  party  in  the  action  as  in  right  of 
the  said  stock." 

John  Anderson,  coal  merchant  in  Forfar,  was  proprietor  of  one  share  of  the  stock 
of  the  Scottish  North-Eastern  Bailway  Company.  This  share,  with  the  half-yearly 
dividend  declared  on  31st  January  1863,  was  arrested  by  the  railway  company  in  their 
own  hands,  upon  the  dependence  of  a  summons  at  their  instance  against  Anderson. 

Anderson,  in  June  1863,  raised  against  the  railway  company  a  summons  of  de- 
clarator and  reduction,  for  the  purpose  of  setting  aside  the  arrestment,  with  petitory 
conclusions  for  pa3rment  of  the  dividends  effeiring  to  the  said  share. 

[319]  In  their  defences  the  railway  company  pleaded ;—  **  (1)  Title  to  exclude.  The 
defenders  having  had  at  the  date  of  the  arrestment,  and  still  hannga  lien  over  the  share 
and  dividend,  in  security  of  the  said  sums,  with  interest  due  to  them  by  the  pursuer, 
and  having  been,  and  still  being  entitled  to  retain  said  share  and  dividend  till  pay- 
ment is  made,  the  pursuer  is  not  entitled  to  decree  as  craved." 

On  1st  December  1863  Anderson  assigned  his  stock  in  the  railway  company  to 
Alexander  Watt,  and  of  this  assignation  notarial  intimation  was  made  to  the  company. 

On  16th  December  1863  a  minute  was  put  into  process,  craving  that  Watt  be 
sisted  "  as  a  party  in  the  action  as  in  right  of  the  said  stock."  On  16th  January 
1865  the  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  heard  counsel 
on  the  minute  for  Alexander  Watt  ...  in  respect  it  is  not  alleged  by  the  defenders 
that  the  original  pursuer  held  any  other  stock  of  the  railway  than  that  assigned  in 
terms  of  the  assignation  .  .  .  sists  the  said  Alexander  Watt  as  a  party  in  the  action, 
in  terms  of  said  minute." 

The  case  was  then  heard  before  the  Lord  Ordinary,  who  pronounced,  on  1st  March 
1864,  an  interlocutor  oont-aining  certain  findings,  against  which  the  railway  company 
reclaimed. 

Before  the  case  was  heard  in  the  roll,  Anderson  was  sequestrated,  and  the  CJourt 
appointed  intimation  to  be  made  to  the  trustee  on  his  sequestrated  estates. 

On  advising  the  reclaiming  note,  the  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary,  pronounced  certain  findings,  and  remitted  the  cause  to  the  Ix)rd  Ordinary, 
The  trustee  on  the  pursuer's  sequestrated  estates  not  having  sisted  himself,  and  t&e 
pursuer  having  failed  to  obtemper  an  order  to  find  caution,  the  Jjord  Ordinary,  on 
21st  December  1864,  dismissed  **  the  action  so  far  as  the  said  pursuer  is  concerned, 
and  decerns." 

Watt,  the  assignee,  then  proposed  to  go  on  with  the  action ;  but  the  Lord  Ordinary, 
after  hearing  parties,  pronounced  this  interlocutor  : — "  In  respect  that,  since  the  date 
of  the  interlocutor  sisting  Alexander  Watt  as  a  party  in  this  action,  in  terms  of  the 
minute  No.  21  of  process,  the  present  action  has  been  dismissed  in  so  far  as  regards 
the  instance  of  the  original  pursuer  John  Anderson,  and  that  the  assignation,  No.  27 
of  process,  founded  on  by  the  said  Alexander  Watt  as  the  ground  of  hw  title  to  insist, 
as  in  room  of  the  pursuer,  contains  no  assignation  of  the  present  action ;  and  further, 
in  respect  that  the  said  Alexander  Watt  has  not  obtained  himself  registered  as  a  share- 
holder in  the  railway  company  (the  defenders),  dismisses  the  present  action,  and  decerns : 
Finds  the  said  Alexander  Watt  liable  to  the  defenders  in  expenses  of  process  from  and 
after  the  2l8t  December  1864  ;  of  which  allows,"  &c.  * 

*  Note. — It  appears  to  the  Lord  Ordinary  that,  however  matters  might  have 
here  stood  had  the  original  pursuer  remained  a  party  to  the  process,  and  had  the  com- 
pearer  Watt  been  found  «ntitled  to  be  registered  as  a  shareholder  of  the  railway  com- 
pany (the  defenders),  the  case  now  assumes  an  aspect  altogether  unfavourable  to  his 


"  In  the  first  place.  Watt  has  obtained  no  assignation  from  his  cedent  Anderson 
of  any  right  beyond  that  to  the  share  in  the  railway  company.  There  is  no  trans- 
fer to  him,  general  or  special,  of  the  right  to  insist  in  this  action.  Therefore,  while  he 
might,  as  the  Lord  Ordinary  found,  have  a  right  to  be  sisted,  for  his  interest,  along 
wiui  the  original  pursuer,  the  case  stands  now  in  a  very  different  position.  Further, 
the  right  of  the  compearer,  as  respects  the  substance  of  the  action,  appears  to  the  Lord 
Ordinary  to  be  in  no  better  position.  The  ultimate  conclusions  are  for  payment  of 
the  bonuses,  dividends,  or  profits  accruing  on  the  stock  of  the  railway  company,  effeir- 
ing to  the  share  held  by  the  original  pursuer  Anderson.    But  before  the  pursuer  can 
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[320]  Watt  reclaimed,  and  argued; — (1)  That  he  was  entitled  to  insist,  because 
he  had  been  sisted  as  a  party  to  the  action.  *  (2)  That  an  assignation  to  the  action 
was  not  necessary.  (3)  ITie  railway  company  were  barred  from  pleading  that  the 
assignee  was  not  registered  as  a  shareholder,  as  their  refusal  to  register  was  the  cause 
of  hk  not  being  so. 

The  respondents  argued  ;•— (1)  Watt  was  only  sisted  as  a  party  to  the  action ;  he 
was  not  sisted  as  pursuer,  nor  entitled  to  insist  in  it.  (2)  He  had  no  assignation  to 
the  action,  but  only  to  the  stock.  (3)  He  could  not  insist  in  this  action  till  registered 
as  a  diareholder  of  the  company,  and  must  bring  an  action  of  declarator  that  he  was 
entitled  to  be  registered—S  &  9  Vict.  c.  1 7,  sect.  1 6. 

.  I/)RD  President. — ^This  is  an  action  which  was  originally  raised  at  the  instance 
of  John  Anderson  against  the  Scottish  North-Eastern  Railway  Ck)mpany,  for  the 
purpose  of  setting  aside  certain  arrestments  used  by  the  railway  company  in  their 
own  hands.  The  arrestments  attach  £100  stock  of  the  railway  company,  belonging 
to  Mr.  Anderson,  and  the  dividends  due  thereon. 

In  that  action  certain  defences  were  pleaded,  and,  among  others,  a  title  to  exclude, 
the  defenders  having  a  lien  over  the  said  share  and  dividends,  in  security  of  certain 
sums  due  by  Anderson  to  the  company. 

In  that  action  the  Lord  Ordinary,  on  1st  March  1864,  pronounced  an  interlocutor, 
finding  the  plea  of  retention, "  in  so  far  as  respects  any  bonus,  dividends,  or  profits  which 
may  have  fallen  due  to  the  pursuer  John  Anderson  as  a  shareholder,  to  be  competent 
to  the  defenders,  and  to  that  extent  sustained  their  plea. 

The  company  reclaimed,  and  upon  considering  the  reclaiming  note  the  Court 
piODOunced,  on  16th  November  1864,  an  interlocutor  sustaining  the  defenders'  plea, 
in  80  far  as  it  was  urged  as  a  defence  to  the  petitory  conclusion  of  the  action  for  pay- 
ment of  any  bonus,  dividend,  or  profits  accruing  on  the  stock  held  by  the  pursuer, 
but  repelling  the  same,  in  so  far  as  it  was  urged  as  a  title  to  exclude  the  declaratory 
and  reductive  conclusions,  without  prejudice  to  the  defenders'  right  to  plead  reten- 
tion in  another  action,  and  in  common  form. 

The  case  then  went  back  to  the  Lord  Ordinary,  who  has  now  pronounced  an  inter- 
locutor, which  brings  up  a  separate  question. 

It  appears  that  Anderson  had  assigned  his  right  to  the  share  of  the  railway  com- 
pany to  Alexander  Watt.  The  assignation  is  dated  1st  December  1863.  Of  this 
assignation  notarial  intimation  was  made  to  the  railway  company.  Anderson  then 
appears  to  have  become  insolvent,  and  a  trustee  was  appointed  in  his  sequestration, 
but  he  declined  to  sist  himself.  Anderson  was  then  ordained  to  find  caution,  and 
havmg  failed  to  obtemper  this  order,  the  Lord  Ordinary,  on  21st  December  1864, 
pronounced  an  interlocutor  dismissing  **  the  action,  so  far  as  the  pursuer  is  concerned." 
"So  far  as  the  pursuer  is  concerned.''  That  alludes  to  this :  that  in  the  meantime 
Watt  had  appeared  in  the  action,  and  had  given  in  a  minute  dated  16th  December 
2863,  craving  to  be  sisted  as  in  right  of  the  stock,  and  upon  that  the  Lord  Ordinary 
had  sisted  Watt  aa  a  party  in  terms  of  the  minute.  Now,  all  this  took  place  before 
the  first  interlocutor  which  was  brought  under  review  was  pronounced  by  the  Lord 
Ordinary.  Watt,  in  that  way,  became  a  party  in  the  cause,  and  he  endeavoured 
to  nroceed  with  the  cause,  and  he  still  insists  in  his  right  to  do  so.  But  the  Lord 
Oroinary  pronounced  the  interlocutor  now  under  review. 

The  process  is  thus  dismissed  as  regards  Watt,  and  the  grounds  of  dismissal  are, 
first,  that  the  assignation  to  Watt  contains  no  assignation  to  the  present  action.  It 
[3213  contains  an  assignation  to  the  stock.    That  stock  was  attacked  by  arrestment 

demand  or  obtain  decree  for  these,  he  must,  consistently  with  the  [320]  provisions  of 
the  14th,  and  15th,  and  16th  sections  of  the  Companies  Clauses  Consolidation  Act, 
obtain  himself  registered  as  a  shareholder. 

*  This,  as  the  Lord  Ordinary  understands,  was  the  leading  object  of  the  action, 
in  respect  of  the  dependence  of  which  the  present  process  was  sisted,  in  terms  of  the 
mterlocutor  of  12th  January  last.  That  process  is  now  out  of  Court,  and,  holding 
the  views  which  he  has  thus  briefly  expressed  as  to  the  present  position  of  the  matter, 
the  Lord  Ordinary  can  no  longer  refuse  the  motion  of  the  defenders  for  the  dismissal 
of  the  process." 

*  Campbell  v.  Campbell,  ante,  vol.  iii.  360  ;  Ersk.  3,  5,  8  ;  Kyle  1;.  Kyle's  Trustee, 
1  S.  180 ;  Underwood's  Trustee  v.  Bell,  9  S.  334 ;  Fraser  v,  Duguid.  16  S.  1130. 
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at  the  instance  of  the  company  in  their  own  hands.  Watt,  in  virtue  of  his  assignation, 
has  a  direct  interest  and  title  to  the  stock,  and  it  appears  to  me  that  he  has  the  right 
and  title  to  maintain  that  the  arrestments  which  interfere  with  his  rights  in  the  jtock 
are  ineffectual.  I  think  the  assignation  to  the  stock  carries  that  with  it.  It  implies 
that.  It  might  have  been  a  good  objection  to  Anderson,  had  he  insisted  in  the  action, 
that  he  had  assigned  his  rights  to  Watt,  but  Watt  appeared  in  right  of  his  assignation, 
and  craved  leave  to  sist  himself  as  a  party  in  the  action ;  and  to  what  effect  1  His 
direct  and  immediate  and  palpable  interest  is  to  relieve  that  stock  from  the  arrest- 
ment. This  is  a  very  material  interest,  and  I  think  it  very  plain  that  all  the  interests 
he  has  arise  to  him  out  of  the  stock,  and  that  they  are  by  implication  assigned  to  him. 
I  therefore  think  there  is  no  sufficient  reason  for  dismissing  the  action  on  this  ground. 

But  the  Lord  Ordinary  has  stated  another  ground  for  dismissing  the  action. 

Now,  that  is  not  a  juiigment  in  a  question  as  to  how  far  a  party  is  entitled  to  get 
registered,  or  how  far  the  want  of  registration  is  an  obstacle  to  clearing  away  arrest- 
ments on  the  stock.  But  it  is  a  dismissal  of  the  action  on  the  ground  of  the  refusal 
to  register— refusal  by  the  company.  I  do  not  think  that  the  disabilities  referred 
to  in  the  statute  comprehend  questions  of  this  kind.  The  object  of  this  action  is  to 
clear  his  title  to  the  stock,  and  the  railway  company  must  allow  him  to  try  the  question. 
On  the  whole,  I  am  not  satisfied  with  the  Ix)rd  Ordinary's  reasons  for  dismissing  the 
action,  and  think  that  his  interlocutor  ought  to  be  recalled. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced  : — '*  Recall  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against :  Find  the  reclaimer,  Alexander  Watt,  has  a  title  to  insist  in  the 
present  action,  and  remit  to  the  Lord  Ordinary  to  proceed  with  the  cause  :  Find  the 
respondent  liable  to  the  reclaimer  in  expenses  of  process  from  and  after  21st  December 
1864." 

Wn.LUM  Officer,  S.S.C— Webster  &  Sprott,  S.S.C— Agents. 


No.  71,  IV.  Macpherson,  321.    20  Jan.  1866.    1st  Div.— Lord  Kinloch,  M. 

Clementina  Kyd  or  Morgan  (Morgan's  Executrix),  Suspender.— 

Clark— Bimie. 
William  Morgan,  Eespondent.— Adam. 

Bill— Promissory-Note. — Held  that  documents  in  the  following  terms  were  no  pro- 
missory-notes : — "  Dear  W., — I  have  borrowed  from  you  £1000  sterUng,  which 
I  hereby  bind  and  oblige  myself  to  repay  to  you  at  Whitsunday  next,  with  interest 
at  the  rate  which  shall  be  paid  on  money  lent  upon  first  heritable  security ; "  and 
"  Dear  W., — I  was  favoured  with  your  letter  of  yesterday,  prefixing  letter  of  credit 
on  .  .  .  for  £397,  which,  with  the  interest  due  to  you  .  .  .  makes  up  £500,  which 
I  have  received  in  loan  from  you,  to  be  repaid  in  December  next,  but  hope  you  won't 
be  too  strict  as  to  the  time  of  repayment." 

On  3d  February  1864,  William  Morgan  of  Balbinny  raised  an  action  against  Mrs. 
Clementina  Kyd  or  Morgan,  as  executrix  of  his  brother,  the  late  James  Morgan,  S.S.C, 
for  payment  of,  inter  alia,  "  First,  of  the  sum  of  £1000,  with  £172,  7s.  8d.  of  interest 
thereon,  at  the  rates  payable  on  first  heritable  securities,  from  14th  October  1859 
to  the  said  4th  February  1864 ;  Second,  of  the  sum  of  £400,  with  £86,  3s.  lOcL  of 
interest  thereon,  at  5  per  centum  per  annum,  from  14th  October  1859  to  the  said 
4th  February  1864."  The  pursuer  having  obtained  decree  in  absence,  thereafter 
charged  the  defender  for  payment.  The  executrix  then  brought  this  suspension 
of  the  decree  and  charge,  alleging  that  said  sums  were  not  due  by  the  estate.  A 
record  was  made  up  and  closed,  in  which  the  respondent  founded  on  the  following 
documents  in  proof  of  the  debts  : — "  North  Mains  of  Turin,  14th  October  1845.  Dear 
Will, — I  have  borrowed  from  you  One  thousand  pounds  sterling,  which  I  hereby 
bind  and  oblige  myself  to  repay  to  you  at  Whitsunday  next,  with  interest  at  the  rate 
which  shall  be  paid  on  money  lent  upon  first  heritable  security.    And  I  also  engage 
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to  grant  you,  if  re{322}-Quire(i,  satisfactory  heritable  security  for  the  above  sum. — 
I  remain,  &c.  (Signed)  JA.  Morgan,  S.S.O.  (Addressed)  To  William  Morgan,  Esq. 
of  Balbinny."  *  7  Walker  Street,  Edinburgh,  Ist  September  1853.  William  Morgan 
Eflquire  of  Balbinny.  Dear  Will,— I  was  favoured  with  your  letter  of  yesterday,  pre- 
fixing letter  of  credit  on  the  Western  Bank  for  three  hundred  and  ninety-seven  pounds, 
whic]^  with  the  interest  due  to  you  at  last  Whitsunday  by  the  Mumrill's  family,  and 
the  interest  thereon  since  that  date,  makes  up  five  hundred  pounds,  which  I  have 
received  in  loan  from  you,  to  be  repaid  in  December  next,  but  hope  you  won't  be  too 
strict  as  to  the  time  of  repayment,  as  it  will  depend  much  upon  the  price  of  Clydes- 
dale Bank  stock,  as  I  am  averse  to  sell  at  present  prices. — Yours  truly.  (Signed) 
Ja.  Morgan." 

The  suspender  pleaded,  inter  alia ; — (2)  The  sums  first  and  second  charged  for 
not  being  due,  and  the  dociunents  founded  on  being  unstamped,  the  said  decree  and 
charge  ought  to  be  suspended. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the  documents 
produced  by  the  charger,  bearing  date  14th  October  1845  and  Ist  September  1853, 
are  not  bills  or  promissory-notes  :  Sists  process  in  order  to  enable  the  cnarger  to  have 
the  same  duly  stamped."  * 

The  suspender  reclaimed,  and  argued ; — ^There  are  no  particular  words  required 
to  constitute  a  promissory-note,t  whicn  may  be  in  the  form  of  a  letter.|  The  essentials 
of  a  promissory-note  are  all  here — ^the  unconditional  promise,  the  amoimt,  and  the 
date  of  paymentll 

Argued  for  respondent; — ^The  first  dociunent  is  not  a  pronoissory-note,  because 
it  is  not  granted  for  any  definite  sum,  extraneous  evidence  being  necessary  in  order 
to  ascertain  the  interest,  and  in  the  second  there  is  no  specific  date  of  payment,  while 
in  both  the  language  is  the  ordinary  and  appropriate  language  of  a  bond,  and  not  of 
a  promissory-note. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note :  Find  the  reclaimer 
liable  to  the  respondent  in  expenses,"  &c. 

G.  &  J.  BiNNY,  W.S.— Alexander  Howe,  W.S.— Agents. 

{Principle  approved  and  applied,  Tennent  v.  Crawford,  1878,  5  R.  433.]  ! 


No.  72.  IV.  Macpherson,  322.    23  Jan.  1866.    2d  Div.—Lord  Ormidale,  R. 

Lord  Advocate,  Informant.— Lo^rrf-Adi*.  Maiicreiff —Rutherfurd. 
Walter  Stevenson,  Defendant.— Watetm. 

Svccemon  Duties  Act,  16  d:  17  Vict.  c.  51,  sects.  2  and  21,— Held  that  the  interest 
m  heritage  acquired  by  a  successor  who  dies  before  making  up  titles,  and  so  shortly 
after  the  predecessor's  death  as  to  derive  no  beneficial  possession  or  other  benefit, 
is  not  a  beneficial  interest  either  in  possession  or  in  expectancy,  and  hence  not  a 
"succession"  in  the  sense  of  the  "Succession  Duties  Act,"  on  which  succession- 
duty  is  payable. 

*  "Note. — ^Though  the  terms  of  the  documents  somewhat  differ,  it  appears  to 
the  Lord  Ordinary  that  in  neither  is  there  that  simple  promise  to  pay  a  specific  sum 
at  a  definite  date,  necessary  in  his  view  to  constitute  them  bills  or  promissory-notes 
incapable  of  being  now  stamped.  On  the  other  hand,  he  considers  them  documents 
(A  obligation  reqmring  to  be  stamped,  and  not  having  the  mere  character  of  an  I  O  U." 

t  Bell's  Oom.  1,  388 ;  Macfarlane  v,  Johnston,  ante,  vol.  ii.  1210 ;  Byles  (8th  ed.),  10. 

t  Krie's  Rep.  v.  Smith's  Executrix,  11  S.  473. 

I  Macfarlane,  supra ;  Wheately,  1  M.  and  W.  533. 
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Apportionment  Act,  4  <§  5  Will.  IV,  c.  22.--Quesiion,  Does  the  Apportionment  Act 
apply  to  estates  held  in  fee-simple  ? 

This  was  an  Exchequer  cause,  proceeding  upon  an  information  at  the  instance 
of  the  Lord  Advocate  against  Walter  Stevenson,  for  recovery  of  succession-duty. 

[323]  l^he  following  case  was  adjusted,  and  held  equivalent  to  a  special  verdict, 
in  terms  of  19  &  20  Vict.  c.  66,  sect.  8 :— "  1.  On  5th  June  1862  Miss  Janet  Finlay 
died  intestate,  infeft  in  fee-simple  in  a  dwelling-house  in  Edinburgh.    2.  She  was 
survived  by  a  younger  and  only  sister.  Miss  Williamina  Finlay,  who  was  her  heir-at- 
law.    3.  The  heir  in  heritage  of  Janet  Finlay  and  of  Williamina  Finlay  is  the  defendant, 
Mr.  Walter  Stevenson.     4.  Williamina  Finlay  died  on  2  2d  September  1862,  without 
having  made  up  a  title  to  the  said  dwelling-house.    6.  Three  days  before  her  death, 
on  19th  Septemoer  1862,  Williamina  Finlay  executed  a  last  will  and  settlement,  where- 
by she  named  as  her  executor  John  Glunie,  Esq.,  and  disponed  to  him  all  and  sundry 
lands  and  heritages  belonging  to  her,  or  to  which  she  might  have  right  and  title,  and 
generally  her  whole  heritable  property,  including  the  said  house  in  Edinburgh.    The 
said  deed  was  executed  upon  deathbed,  and  is  admittedly  inefiectual  in  law  as  a  con- 
veyance of  the  said  dwelling-house.    6.  After  the  death  of  Williamina  Finlay,  Walter 
Stevenson  made  up  a  title  to  the  dwelling-house,  as  nearest  and  lawful  heir  to  Janet 
Finlay,  in  which  character  he  obtained  a  writ  of  da/re  constat  from  the  superiors,  dated 
9th  December   1862,  which  was  recorded  in  the  Register  of  Sasines.     7.  The  rent 
of  the  dwelling-house  for  the  half-year,  from  Whitsunday  to  Martinmas  1862,  during 
the  currency  of  which  both  sisters  died,  was  personal  property  belonging  to  Janet 
Finlay.    8.  Walter  Stevenson  entered  to  the  beneficial  enjoyment  of  the  house  at 
Martinmas  1862,  and  at  Whitsunday  1863  he  received  payment  of  the  rent  then 
due  for  the  preceding  half-year.    After  the  expiration  of  a  year  from  that  date,  he 
lodged  in  the  Inland  Revenue  Office  in  Edinburgh  the  proper  schedule  for  setthng 
the  two  first  half-yearly  instalments  of  duty  payable  by  him  as  successor  to  the  heritable 
estate  of  Janet  Finlay ;  and  in  December  1863  he  paid  as  the  amoimt  of  the  said  two 
first  instalments,  £3,  3s.  2d.    When,  however,  the  schedule  was  returned  from  the 
office  of  the  Board  of  Inland  Revenue  in  London,  it  was  accompanied  with  a  claim 
for  duty  in  respect  of  the  said  dwelling-house,  as  having  formed  part  of  the  heritable 
succession  of  Williamina  Finlay.    9.  It  is  agreed  that  this  case  should  be  decided  upon 
the  assumption  that  the  provisions  of  the  Apportionment  Act  have  no  application 
to  its  circumstances.  * 

"  The  questions  upon  which  the  opinion  of  the  Court  is  desired  are,— 1.  Whether 
the  instalments  of  succession-duty  declared  payable  by  the  Act  16  &  17  Vict  cap.  51, 
sect.  21,  are  due  to  the  Grown  by  the  said  Walter  Stevenson,  in  respect  of  a  succession 
to  the  said  dweUing-house  having  in  the  sense  of  the  said  Act  been  conferred  on  Miss 
Williamina  Finlay,  upon  the  death  of  her  sister,  Miss  Janet  Finlay  %  2.  Whether, 
under  the  Act  16  &  17  Vict.  c.  51,  succession-duty  is  payable  to  the  Crown  by  the 
said  Walter  Stevenson,  in  respect  of  a  succession  to  the  said  dwelling-house  having 
in  the  sense  of  the  said  Act  been  conferred  upon  him  on  the  death  of  Miss  Williamina 
Finlay  ?— -Or,  1.  Whether  the  interest  of  the  said  Walter  Stevenson  in  the  said  dwelling- 
house  is,  in  the  sense  of  the  Act  16  &  17  Vict.  c.  51,  the  interest  of  a  succession  to  the 
late  Miss  Janet  Finlay  %  2.  Whether,  in  the  event  of  its  being  held  that  the  late 
Williamina  Finlay  had  in  the  sense  of  said  Act  an  interest  in  said  dwelling-house, 
as  successor  to  the  late  Janet  Finlay,  the  said  Williamina  Finlay  was  not,  at  or  prior 
to  her  decease,  in  the  sense  of  said  Act,  competent  to  dispose  by  will  of  a  continuing 
interest  in  the  said  dwelling-house  ?  " 

The  2d  section  of  the  Succession  Duties  Act  provides  that  "  every  devolution  by 
law  of  any  beneficial  interest  in  property,  or  the  income  thereof,  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the  commencement  of  this  Act,  to  any 
other  person  in  possession  or  expectancy,  [324]  shall  be  deemed  to  have  conferred 
or  to  confer  on  the  person  entitled  by  reason  of  any  such  disposition  or  devolution, 
a  *  succession.' " 

The  2 Ist  section  provides,—"  The  interest  of  every  successor  ...  in  real  property 
shall  be  considered  to  be  of  the  value  of  an  annuity  equal  to  the  annual  value  of  such 
property  .  .  .  and  payable  from  the  date  of  his  becoming  entitled  thereto  in  posses- 

*  Tliis  9th  article  was  added  in  the  course  of  the  argument  in  the  Inner-House. 


lY.  HACFHEBSON,  321       LOKD  ADVOCATE  V.  STKVENSON  [1866]  361 

sioQ,  .  .  .  and  the  duty  chargeable  thereon  shall  be  paid  by  eight  equal  instalments, 
the  first  of  such  instalments  to  be  paid  at  the  expiration  of  twelve  months  next 
after  the  successor  shall  have  become  entitled  to  the  beneficial  enjoyment  of  the  real 
property,  in  respect  whereof  the  same  shall  have  become  payable,  .  .  .  provided  that 
if  the  successor  shall  die  before  all  such  instalments  shall  have  become  due,  then 
any  instalments  not  due  at  his  decease  shall  cease  to  be  payable,  except  in  the  case  of 
a  successor  who  shall  have  been  competent  to  dispose  b^  will  of  a  continuing  interest 
in  such  property,  in  which  case  the  instalments  unpaid  at  his  death  shall  be  a  con- 
tinuing  cnarge  on  such  interest,  in  exoneration  of  his  other  property,  and  shall  be 
payable  by  the  owner  for  the  time  being  of  such  interest." 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds,  in  answer  to  the  first 
two  questionB  in  the  special  case, — (1)  that  the  instalments  of  succession-duty  declared 
payable  by  the  Act  16  &  17  Vict.  c.  51,  sect.  21,  are  not  due  to  the  Crown  by  the  de- 
fendant, Walter  Stevenson,  in  respect  of  a  succession  to  the  dwelling-house  referred  to 
in  the  information  and  special  case  having,  in  the  sense  of  the  said  Act,  been  conferred 
upon  Miss  WiUiamina  Rutherfurd  Finlav  upon  the  death  of  her  sister,  Miss  Janet 
Sebecca  Finlay ;  and  (2)  that  under  said  Act,  succession-duty  is  not  payable  to  t)ie 
Crown  by  the  defendant,  Walter  Stevenson,  in  respect  of  a  succession  to  the  said  dwell- 
ing-house having,  in  the  sense  of  said  Act,  been  conferred  upon  him  on  the  death  of 
lm&  WiUiamina  Rutherfurd  Finlay:  Finds,  in  answer  to  the  last  two  questions  in 
the  special  case, — (1)  that  the  interest  of  the  defendant,  Walter  Stevenson,  in  the  said 
dwelling-house  is,  in  the  sense  of  said  Act,  the  interest  of  a  succession  to  the  late  Miss 
Janet  Bebecca  Finlay ;  and  (2)  that  even  supposing  the  said  Miss  WilUamina  Ruther- 
furd Finlay  had,  in  the  sense  of  said  Act,  an  interest  in  the  said  dwelling-house  as  suc- 
cessor to  the  said  Janet  Rebecca  Finlay,  the  said  WilUamina  Rutherfurd  Finlay  was 
not  at  or  prior  to  her  decease  in  the  sense  of  said  Act  competent  to  dispose  by  will  of  a 
eontinuing  interest  in  the  said  dwelling-house :  Finds  that  parties  were  agreed  that 
the  duties  charged  in  the  information  are  correctly  stated,  and  that  no  penalties  were 
to  be  insisted  for :  Therefore,  in  respect  of  the  preceding  findings,  finds  the  defendant 
liable  in  the  sum  of  £6,  6s.  6d.  of  succession-duty,  as  charged  and  payable  in  the  second 
count  of  the  information,  for  which  sum,  under  deduction  of  the  two  first  instalments, 
amounting  together  to  £3,  3s.  2d.,  already  paid,  decerns  against  him  accordingly,  and, 
quoad  ultra,  assoilzies  him ;  and  in  respect  that  the  defendant  never  disputed  his 
GabiUty  to  the  extent  to  which  he  has  now  been  subjected,  finds  him  entitled  to  ex- 
penses of  process  :  Allows  him  to  lodge  an  account  thereof,  and  remits  it,  when  lodged, 
to  the  AiKlitor  to  tax,  and  report."  * 

*  *NoTB. — ^The  interlocutor  now  pronounced  by  the  Lord  Ordinary,  while  it 
answers  specifically  and  in  their  order  the  various  questions  stated  in  the  special 
ease  is  generally  to  the  ejBTect  that  the  defendant  is  not  under  any  Uability  for  duty  as 
the  BUoceeaoT  of  Miss  WiUiamina  Rutherfurd  Finlay,  but  only  as  the  successor  of  her 
eider  sister.  Miss  Janet  Rebecca  Finlay. 

•  Although  the  Succession  Duty  Act  1853,  16  &  17  Vict.  cap.  51,  upon  which  the 
disputed  question  in  this  case  depends,  is  in  some  respects  difficult  of  construction, 
the  Lord  Ordinary  has  been  unable  to  see  any  sufficient  grounds  for  supporting  the 
information  to  any  larger  or  further  extent  than  he  has  done. 

"  The  sections  of  the  Act  more  particularly  apphcable  are  the  2d  and  21st.  Sup- 
[32S)-po6ing  that,  under  the  former  of  these  sections,  Miss  WiUiamina  Rutherfurd 
Finlay  had  become  entitled,  by  devolution  of  law,  to  the  property  in  question  on  the 
death  of  her  sister,  Miss  Janet  Rebecca  Finlay,  it  does  not  appear  to  the  Lord  Ordinary 
to  follow  that  the  present  defendant  is  under  any  liability  merely  because  his  right 
to  the  property  emerged  on  Miss  WiUiamina 's  death.  She  had  made  up  no  title  to 
the  property,  nor  had  she  any  beneficial  possession  or  enjoyment  of  it.  She  died  within 
four  montbis  after  her  sister,  and  it  is  not  said  that  she  did  anything  whatever  to  incur 
a  representation  of  her  sister.  She  might,  indeed,  for  anything  that  is  stated  to  the 
contrary,  have  ultimately  (had  she  lived)  decKned  to  have  anything  to  do  with  the  pro- 
perty in  question,  or  with  the  succession  of  her  sister. 

"  In  this  state  of  matters,  the  Lord  Ordinary  cannot  hold  that  the  present  defend- 
ant's cbdm  and  right  to  the  property  in  question  is  derived  from  Miss  WUliamina 
Rutherfurd  Finlay,  for  it  never  belonged  to  or  was  in  any  way  vested  in  her.  On  the 
contrary,  it  remained  after  the  death  of  the  elder  sister.  Miss  Janet  Rebecca  Finlay, 
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[325]  The  Lord  Advocate  reclaimed,  and  argued; — ^There  were  three  questions 
to  be  solved — (1)  Was  Williamina  an  apparent  heir  in  possession  ^  (2)  Is  an  apparent 
heir  a  successor  1  (3)  Is  an  apparent  heir,  assuminc  him  to  be  a  successor,  competent 
to  dispose  by  will  of  a  continuing  interest  1  These  three  questions  must  all  be  answered 
in  the  affirmative.  The  conclusion  necessarily  was,  that  the  defendant  was  liable  in 
succession-duty  as  claimed.  * 

The  Court,  after  taking  the  case  to  avizandum,  ordered  parties  to  be  heard  on  the 
application  of  the  Apportionment  Act  (4  &  5  Will.  IV.  c.  22). 

Lord  Advocate. — ^The  Apportionment  Act  has  never  been  held  in  Scotland  to  apply 
to  fee-simple  estates.  In  England  it  has  been  held  that  it  does  not  apply.t  The  Ex- 
chequer in  Scotland  has  not  hitherto  regarded  the  Act  as  applying.  I  do  not  admit 
that  this  view  is  correct,  but  I  do  not  think  it  is  desirable  to  raise  the  question  in  this 
case.  I  shall,  therefore,  add  an  article  to  the  special  case.  The  9th  article  of  the 
special  case,  already  quoted,  was  then  added 

The  opinion  of  the  Court  was  delivered  by  the 

Lord  Justtcb-Clerk. — ^The  question  on  the  construction  of  the  statute  is  new  and 
difficult. 

The  material  facts,  as  ascertained  by  the  special  case,  are : — ^That  Janet  Finlay, 
[326]  the  owner  of  the  house  property  in  question,  died  on  the  5th  June  1862  :  That 
her  only  surviving  sister,  Williamina,  was  her  heir-at-law,  and  that  Janet  did  not 
dispose  of  the  property  by  any  mortis  causa  deed :  That  Williamina  died  on  the  22d  of 
September  following,  without  having  made  up  any  title  to  the  property,  or  having 
eflfectually  disposed  of  the  same :  That  she  did  not  derive  any  benefit  by  occupation  of 
the  property,  the  same  being  let  on  lease  to  a  tenant :  That  Stevenson,  the  defender,  has 
made  up  a  title  to  the  property  as  heir-at-law  of  Janet  Finlay,  being,  however,  at  the 
same  time,  jure  sanguinis,  heir-at-law  of  WiUiamina.  In  these  circumstances,  it  is 
conceded  in  point  of  law,  that  the  rents  of  the  property  payable  at  Martinmas  1862 
belong  exclusively  to  the  executors  of  Janet  Finlay,  and  the  rents  payable  at  Whit- 
sunday 1863  and  subsequently  belong  exclusively  to  Stevenson  in  virtue  of  his  existing 
title  of  property. 

The  only  important  question  is,  whether  a  "  succession  "  to  this  property  was,  within 
the  meaning  of  the  Succession  Duty  Act,  1853,  conferred  on  Williamina  Finlay. 

To  bring  the  case  within  the  terms  of  the  second  section,  Williamina's  succession 
must  be  conferred  by  a  devolution  by  law  to  her,  on  the  death  of  her  sister,  of  a  beneficial 
interest  in  this  property,  or  the  income  thereof,  in  possession  or  expectancy. 

as  part  of  her  hcereditas  jacens,  until  taken  up  by  the  defendant,  and  from  her  alone 
oomd  any  claim  of  right  to  it  be  made  effectual. 

"  On  general  principles,  therefore,  there  does  not  appear  to  be  any  good  reason  for 
holding  that  liability  for  succession^uty  attached  either  to  Miss  Williamina  Rutherf urd 
Finlay,  as  the  successor  of  her  sister,  or  to  the  defendant,  as  successor  to  Miss  Williamina. 
Nor  can  the  Lord  Ordinary  see  anjrthing  in  the  statute  sufficient  to  lead  to  such  a  con- 
clusion. On  the  contrary,*it  appears  to  the  Lord  Ordinary  that  the  2d  and  21st  sections 
of  the  Act,  according  to  their  true  construction,  lead  to  the  opposite  conclusion.  By 
the  2d  section  it  seems  to  be  requisite,  in  order  to  subject  Miss  WilKamina  in  succession- 
duty,  that  she  had  some  beneficial  interest  in  property  devolving  on  her  from  her 
sister ;  but,  as  already  explained,  Miss  Williamina  derived  no  beneficial  right  whatever 
from  or  on  the  death  of  her  sister  by  devolution  of  law  or  otherwise.  Even  supposing, 
however,  that  it  was  otherwise,  by  the  terms  of  the  2l8t  section  of  the  Act,  any  liability 
for  succession-duty  that  may  have  been  incurred  by  Miss  Williamina  in  respect  of  the 
property  in  question,  must  be  held  to  have  died  with  her,  or,  in  the  statutory  words, 
the  duty  *  ceased  to  be  payable,'  for  the  Lord  Ordinary  cannot  hold  her  to  be  within 
the  excepted  *  case  of  a  successor  who  shall  have  been  competent  to  dispose  by  will  of  a 
continuing  interest  in  such  property.* 

"  On  the  other  hand,  the  Lord  Ordinary  thinks  it  clear  that  the  defendant  must  be 
treated  as  the  successor  of  Miss  Janet  Rebecca  Finlay,  having,  by  devolution  of  law 
consequent  on  her  death,  become  entitled  to  the  property  in  question,  and  therefore 
that  he  is  liable  for  succession-duty  on  this  footing." 

*  Attorney-General  t?.  Hallett,  June  10,  1857,  2  Hurl,  and  Nor.  p.  368 ;  Ix>rd 
Advocate  r.  Lord  Saltoun,  Jime  7, 1860,  H.  of  L.  3  Macq.  659 ;  Nicolson  v.  Houstoun, 
M.  5239. 

t  Brown  v,  Amyot,  March  1844,  3  Hare,  Ch.  173, 
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If  Williamina  came  into  immediate  and  direct  possession  of  a  beneficial  interest 
or  income,  the  case  is  clear,  and  the  duty  is  chargeable.  But  it  seems  impossible,  in 
the  state  of  the  facts,  to  arrive  at  this  conclusion,  for  she  could  not  derive  any  income 
or  benefit  from  the  estate  unless  she  survived  the  term  of  Martinmas  1862,  which  she 
did  not. 

But  if  her  succession  was  not  a  beneficial  interest  in  possession,  the  only  other  category 
within  which  it  could  fall  under  the  Act  would  be  a  beneficial  interest  in  expectancy. 
But  such  a  beneficial  interest  is,  by  the  21st  section,  to  be  considered  of  the  value  of  an 
annuity  equal  to  the  annual  value  of  the  property,  payable  from  the  date  of  her  attaining 
actual  possession,  or  being  entitled  to  the  rents  for  the  residue  of  her  hfe,  and  the  duty 
is  to  be  paid  by  instalments,  the  first  of  which  is  not  payable  till  after  the  expiration 
of  twelve  months  from  the  time  she  became  entitled  to  the  beneficial  enjoyment.  But 
as  Williamina  never  did  attain  to  the  beneficial  enjoyment,  there  are  no  data  for  estimat- 
ing the  value  of  the  annuity,  and  no  terminus  from  which  the  times  for  payment  of 
the  instalments  are  to  be  calculated.  It  is  not,  in  my  opinion,  intended  that  a  devolu- 
tion by  law  of  a  beneficial  interest  in  eacpectancy,  where  the  expectancy  is  never  realised, 
and  where  possession  or  beneficial  enjoyment  is  never  attained,  should  be  considered 
a  succession  within  the  meaning  of  the  Act. 

I  cannot  say  that  I  think  the  present  case  correctly  answers  the  description  of  a 
beneficial  interest  accruing  either  in  possession  or  expectancy.  On  the  contrary,  it 
appears  to  me  that,  if  we  are  to  construe  the  Act  strictly,  this  is  casus  improvisus,  which 
in  a  taxing  Act  would  be  suflScient  for  a  judgment  of  absolvitor. 

But  I  am  rather  disposed  to  construe  the  Act  according  to  its  fair  meaning  and 
intention,  comparing  and  construing  the  language  and  form  of  expression  through- 
out the  various  sections.  The  Act  is  framed  on  the  principle  of  using  popular  and 
not  technical  language,  selecting  with  great  discrimination  and  care  words  and  phrases 
of  comprehensive  meaning  equaUy  applicable  to  the  several  parts  of  the  United  Kingdom. 
It  is  probably  inevitable  that  such  a  statute  should  give  rise  to  diflficult  questions  of 
construction.  But  in  the  present  case  I  am  able  to  reconcile  the  language  with  what 
I  conceive  to  be  the  principle  and  general  scope  of  the  statute.  I  do  not  think  that 
any  interest  was  intended  to  be  taxed  as  a  succession  which  never  came  into  actual 
beneficial  possession  of  the  successor ;  and  such  was  certainly  the  case  with  Williamina 
Rnlay's  so  called  succession  to  her  sister.  It  was  utterly  barren,  not  because  the  pro- 
perty itself  waa  unfruitful,  but  because  she  did  not  survive  long  enough  to  have  a  legal 
title  to  its  fruits,  or  to  the  smallest  part  of  them. 

On  these  grounds  I  answer  the  first  question  stated  as  arising  on  the  special  case 
in  the  negative. 

This  also  leads  me  to  answer  the  second  question  in  the  negative,  and  the  first  alter- 
native or  counter  question  in  the  affirmative.  The  defender,  Stevenson,  is  at  common 
law,  by  virtue  of  his  service  and  infeftment,  the  successor  of  Janet  Finlay,  Williamina 
having  been  heir-apparent  only,  without  possession,  for  about  three  months.  And 
this  state  of  the  title  at  common  law  is  conformable  to  my  construction  of  the  Succession 
Duty  Act  1853,  because  there  is  no  beneficial  interest  vested  in  Williamina  as  a  successor 
interposed  between  Janet  and  the  defender. 

[327]  I  am,  on  these  grounds,  prepared  to  pronounce  judgment  of  absolvitor  in  so 
far  as  regards  the  first  count  of  the  information,  and  do  not  find  it  necessary  to  answer 
the  second  alternative  or  counter  question. 

This  interlocutor  was  pronounced : — "  Recall  as  unnecessary  the  finding  in  the  said 
interiocutor,  *  that  even  supposing  the  said  Miss  W.  Rutherfurd  Finlay  had,  in  the  sense 
of  the  said  Act,  an  interest  in  the  said  dwelling-house  as  successor  to  the  said  Janet 
Rebecca  Knlay,  the  said  W.  Rutherfurd  Finlay  was  not,  at  or  prior  to  her  decease,  in 
the  sense  of  the  said  Act,  competent  to  dispose  by  will  of  a  continuing  interest  in  the 
said  dwdling-house : '  Refuse  the  prayer  of  the  reclaiming  note  :  Find  the  respondent 
entitled  to  additional  expenses,  and  remit,**  &c. 

SoucrroR  op  Inland  Revenue—Grant  &  Wallace,  W.S.— Agents. 

[Affirmed,  1869,  7  M.  (H.  L.)  1.] 
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No.  73.  rV.  Macpherson,  327.    25  Jan.  1866.    Ist  Div.— M. 

John  Laing,  Petitioner.— ffordon—JIfXt^. 
William  Nixon,  Respondent.— CZarJfc—Wafaon.. 

Proof — Examination  of  Party  tolievn  retentis — 16  Vict,  c.  20. — Petition  by  a  pursuer 
for  a  commission  to  examine  the  defender  as  an  aged  witness  granted,  the  record 
having  been  closed,  and  the  pursuer  having  waiv^  his  right  to  refer  to  the  de- 
fender's oath. 

John  Laing  raised,  on  20th  December  1865,  an  action  of  damages  against  William 
NizcHQ.  The  action  was  laid  on  false  statements  and  representations  and  conceal- 
ment made  by  the  defender  for  his  own  benefit,  in  reference  to  transactions  between 
them,  extending  over  a  period  of  fourteen  years. 

Before  defences  were  due  the  pursuer  presented  this  petition  to  the  Court,  praying 
for  a  commission  to  examine  the  defender,  who  was  upwards  of  eighty  years  of  age, 
and  a  material  witness,  the  same,  when  taken,  to  be  sealed  up,  to  lie  in  retentis, 

Nixon  lodged  answers,  admitting  his  age,  denying  the  allegations  in  the  summons 
contending  that  no  specification  was  given  of  the  times  or  places  when  and  where 
the  frauds  alleged  were  committed,  nor  the  extent  to  which  the  petitioner  was  de- 
frauded by  each  c»*  any  of  the  alleged  acts  of  fraud ; — and  contending  that  the  summons 
was  irrelevant,  and  that  this  apjSication  was  a  mere  pretext  for  obtaining  a  precogni- 
tion of  the  defender  for  the  petitioner's  information  and  guidance  in  the  future  con- 
duct of  the  case. 

Argued  for  petitioner ; — Had  the  defender  been  an  ordinary  witness,  the  applica- 
tion would  have  been  granted  of  course.*  But  by  the  Evidence  Act,  16  Vict.  c.  20, 
parties  to  a  cause  are  placed  on  same  footing.  The  only  case  which  has  occurred  in 
thia  Court  under  this  Act  is  that  of  Walker,t  where  the  Second  Division  held  this  Act 
to  be  an  enabling  Act.  In  England,  where  parties  are  in  the  same  position  as  ordinary 
witnesses,  the  question  has  been  decided  as  contended  for  by  the  petitioner.! 

After  hearing  counsel,  the  Court  continued  the  case  until  defences  had  been  lodged 
in  the  action.  The  record  having  been  closed  upon  summons  and  defences,  parties 
were  again  heard. 

The  respondent  argued ; — ^This  is  just  an  attempt  to  get  a  precognition  on  oath  of 
the  defender,  in  reference  to  the  acts  of  fraud  which  have  not  been  relevantly  stated — 
the  want  of  specification  being  fatal  to  them ;  and  when  the  pursuer  has  got  all  the 
information  he  requires,  he  may  then  abandon  the  case,  and  bring  a  new  action.  If 
he  waives  his  right  to  abandon,  the  defender  has  no  objection  to  the  application  being 
granted. 

The  petitioner  replied,  that  he  decUned  to  waive  his  right  to  abandon  ;  but  he  had 
no  objection  to  put  in  a  minute  renouncing  his  right  to  refer  to  the  defender's  oath. 

[328]  Lord  President. — I  am  not  much  moved  by  the  consideration  that  this  is 
a  mere  pretext  for  obtaining  a  precognition  of  the  defender  for  the  p\irsuer's  future 
guidance.  No  doubt  it  may  nappen  that,  from  the  fresh  information  which  the  pursuer 
may  extract  from  the  defender  when  under  examination  on  oath,  he  may  discoTcr 
that  his  present  action  is  irrelevant,  and  may  then  exercise  his  privilege  of  abandon- 
ment, and  bring  a  fresh  action,  founding  on  the  information  which  he  had  extracted 
from  his  opponent.  Although  this  was  not  the  object,  but  an  accident  of  such  an 
examination,  still  it  was  a  result  which  was  only  arrived  at,  because  the  pursuer  had 
incidentally  got  at  the  true  state  of  the  facts,  for  we  must  presume  that  the  defender 
would  speak  the  truth.  I  do  not  think  that  the  Court  are  called  on  to  protect  the  de- 
fender from  any  disadvantage  he  may  suffer  from  being  called  upon  to  speak  the 
truth.  The  strongest  point  made  against  the  application  is,  that  the  record  is  not 
sufficiently  specific.  There  is  certainly  here  a  great  want  of  specification — a  want 
so  great  that,  in  the  majority  of  cases,  it  must  certainly  have  proved  fatal  to  any  such 
application ;  but  there  is  a  great  difference  in  the  nature  of  cases  on  this  point.     But 

*  Bryden  v.  Scott,  June  U,  1825,  4  S.  87.  t  Walker,  24  D.  300. 

t  Broun  r.  MoUet,  16  Scott's  C.  B.  Rep.  514. 
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1  think  the  reason  why  the  record  is  not  more  specific  here  is  to  be  found  in  the  Tery 
nature  of  the  case  itself.  But,  at  all  events,  there  is  not  that  want  of  specification 
irhich  would  prevent  me  from  granting  the  application. 

|The  other  Judges  concurredL 

|Ihb  Oourt  pronounced  the  following  interlocutor : — "  Grant  diligence  at  the 
pursuer's  instance  for  citing  William  Nixon  named  in  the  said  petition,  who  is  above 
eighty  years  of  ace,  and  grant  commission  to  Hamilton  Pyper,  Esq.,  advocate,  to  (take 
his  deposition,  siioject  to  the  effect  of  the  said  minute  in  regard  to  the  averments  set 
forth  on  the  record  in  the  action  between  the  parties  mentioned  in  the  proceedings, 
and  which  has  now  been  closed,  due  notice  being  previously  given  to  the  agents  for 
the  said  William  Nixon,  and  appoint  the  deposition  when  taken  to  be  sealed  tip  atnd 
tnnsmitted  to  the  clerk  to  lie  in  retentis,  subject  to  the  future  orders  of  the  Court/ 
Webster  &  Sprott,  S.S.C.— Paterson  &  Romanes,  W.S.— Agents. 


Na  U,  IV.  Macpherson,  328.    26  Jan.  1 866.    Ist.  Div.— Lord  Ormidale,  C. 

David  Nelson,  Pxirsuer.— Wateou— AfacLeati. 

Alexander  Black  and  William  Morrison,  Defendei-s.— 

Lord-Adv.  Moncreiff—A,  Moncrieff. 

luue— Reparation  —  Sla/nder^— Privilege  —  Procurator-Fiscal — Malice  —  lUegal  War- 
rant.— In  an  action  against  procurators-fiscal  for  alleged  slander  in  a  petition  to 
the  Sheriff,  upon  which  a  search-warrant  was  granted,  which  was  afterwards  found 
to  be  illegal, — held  that  the  petition  being  such  that  a  legal  warrant  might  have 
been  granted  upon  it,  the  pursuer  must  put  in  issue  malice  and  want  of  pro- 
bable cause.  Hdd,  also,  that  the  warrant  never  having  been  executed,  and  having 
been  withdrawn  a  few  days  after  it  was  obtained,  afforded  no  separate  ground  of 
actioiL 

David  Nelson,  turnpike  surfaceman,  residing  at  Glenduckie,  in  the  parish  of  Flisk 
and  county  of  life,  brought  an  action  against  ^exander  Black  and  Wiluam  Morrison, 
joint  procurators-fiscal  for  the  county,  concluding  for  the  sum  of  £200  as  damaces. 

The  pursuer  had  been  formerly  beadle  of  the  parish  church  of  Dunbog,  ana  he  was 
one  of  a  large  body  of  the  parishioners  who  objected  to  the  settlement  of  the  Rev.  Mr. 
Edgar,  presented  by  the  Crown  to  that  parish  in  the  year  1862,  and  admitted  in  the 
oooise  of  the  following  year.  The  defenders  acted  as  agents  for  Mr.  Edgar  at  two 
meetings  of  the  presbytery  in  reference  to  his  settlement. 

On  or  about  25th  December  1864,  the  defenders  prepared  and  presented  to  the 
SheriffHsubstitute  of  Fife,  at  Cupar,  a  petition  for  a  search-warrant,  setting  forth, 
*  that  the  petitioners  are  in  course  of  taking  a  precognition  against  J.  P.,  residing  at, 
4c,  present  prisoner  in  the  prison  of  Cupar,  accused  of  having,  along  with  other 
persons,  whose  names  are  to  the  petitioners  unknown,  during  the  years  1863  and 
1864,  or  part  thereof,  wickedly  [329]  aiid  illegally  conspired  together  for  the  purjpose 
of  taking  the  life  of  the  Rev.  James  Pitt  E^gar,  minister  of  the  parish  of  Dunbog, 
in  the  county  of  Fife,  and  of  John  BaUingall,  farmer,  Dunbog,  aforesaid,  or  of  doing 
them  some  grievous  bodily  injury ;  and  for  the  purpose  of  wilfully  setting  fire  to  or 
attempting  to  set  fire  to  their  dwelling-houses  or  premises,  or  otherwise  of  doing  serious 
injury  and  damage  to  their  property  and  persons ;  as  also  of  wickedly  and  maliciously 
writing  and  sen(£ng,  or  causing  and  procuring  to  be  written  and  sent,  threatening 
letters  to  the  said  Rev.  James  Htt  Edgar  and  John  Ballingall.  That  in  the  course  of 
said  precognition,  the  petitioners  have  recovered  various  letters  and  other  documents, 
shewing  that  other  persons  than  the  said  J.  P.  have  been  engaged  in  said  conspiracy, 
^od  in  writing  and  sending  said  threatening  letters,  all  of  wUch  are  herewith  pro- 
duced; and  particularly  that  David  Nelson  (the  pursuer)  and  (four  other  persons 
named)  have  been  engaged  in  said  conspiracy,  and  in  writing  and  sending  said  threaten* 
^g  letters.    That  the  petitioners  are  informed,  and  have  reason  to  believe,  that 
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written  documents  and  other  articles^  referring  to  and  connected  with  said  conspiracy 
and  threatening  letters,  are  in  the  possession  of  the  said  David  Nelson  (the  pursuer) 
and  (the  said  four  other  persons) ;  and  as  it  is  necessary  for  the  purposes  of  said 
precognition  to  recover  and  take  possession  of  the  same,  the  pres^it  application  for 
warrant  to  search  becomes  necessary."  The  petition  concluded  with  craving  warrant 
to  search  the  premises  occupied  by  the  pursuer  and  others  named,  for  the  said  written 
documents,  and  all  other  articles  tencung  to  establish  guilt  or  participation  in  said 
crimes. 

On  26th  December  1864  the  Sheriff-substitute  granted  warrant  as  craved,  and 
the  warrant  was  executed  against  all  the  parties  therein  named  except  the  pursuer. 
The  warrant  was  afterwards  suspended,  on  the  ground  of  illegality,  by  the  Court  of 
Justiciary,  as  regards  the  persons  against  whom  it  had  been  so  executed,*  and  a  sus- 
pension was  also  prepared  at  the  instance  of  the  pursuer ;  but  before  it  was  presented, 
intimation  was  made  to  him  by  the  Crown  agent  that  it  had  been  withdrawn  by  the 
procurators-fiscal.  A  minute  of  withdrawal  was  endorsed  on  the  warrant  a  few  days 
after  its  date.  The  pursuer  averred  that  the  expense  of  preparing  the  suspension 
incurred  by  him  amounted  to  £13,  Ss.  3d. 

The  pursuer  averred, — That  in  the  proceedings  against  him,  "the  defenders 
acted  maliciously  and  without  probable  cause;  at  all  events,  their  procedure  was 
wrongous,  illegal,  unwarranted,  and  oppressive.  The  statements  contained  in  the 
foresaid  petition,  so  far  as  concerned  the  pursuer,  were  false  and  groundless.  The 
warrant  obtained  by  the  defenders  was  ill^al  and  oppressive." 

The  defenders  averred,  thai  in  the  said  proceedings  they  acted  "  in  pursuance  of 
their  public  official  duty  as  procurators-fiscal  of  the  Sheriff-court  of  I^fesnire,  in  good 
faith  and  on  probable  grounds." 

The  pursuer  proposed  the  two  following  issues  : — "  (1)  Whether,  on  or  about  25th 
December  1864,  the  defenders  prepared,  or  caused  to  be  prepared  and  presented  to  the 
Sheriff-substitute  of  the  county  of  Fife,  at  Cupar,  a  petition,  in  which  they  falsely  and  cal- 
umniously  represented  the  pursuer  to  have  been  participant  in  the  crimes  of  conspiracy 
to  take  the  life  of  the  Reverend  James  Pitt  Edgar,  minister  of  the  parish  of  Dunbog, 
in  the  said  county,  and  of  John  BaUingall,  farmer,  Dunbog,  aforesaid ;  and  of  writing 
and  sending,  or  causing  and  procuring  to  be  written  and  sent,  threatening  letters  to 
the  said  Reverend  James  Pitt  Edgar  and  John  BaUingall,  to  the  loss,  injury,  and 
damage  of  the  pursuer  1  (2)  Whether  the  defenders  wrongously  applied  for  and 
obtained  from  the  Sheriff-substitute  of  the  county  of  Fife,  at  Cupar,  upon  the  said 
petition,  a  warrant  (dated  26th  De{330]-cember  1864)  to  search  the  dwelling-house, 
repositories,  and  premises  at  Glenduckie,  occupied  by  the  pursuer,  and  failed  to  with- 
draw the  same  as  against  the  pursuer  for  several  days  thereafter,  and  published  the 
same  to  John  Bell,  farmer,  Glenduckie ;  William  Black,  schoolmaster,  Dunbog ;  James 
Fleming  Bremner,  chief  constable  of  the  county  of  Fife,  and  to  others,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ^  " 

The  parties  being  unable  to  agree  on  the  terms  of  the  issues,  the  Lord  Ordinary, 
on  20th  July  1865,  reported  the  case  to  the  First  Division.! 

For  the  pursuer  it  was  argued , — That  he  was  entitled  to  both  the  issues  pro- 
posed, for  that  he  was  aggrieved  both  by  the  slander  in  the  petition,  and  by  the 
warrant  being  obtained  and  kept  in  force  against  him  for  some  days  before  it  was 
withdrawn.    It  was  not  necessary  to  insert  malice  and  want  of  probable  cause.     It 

*  See  Bell  v.  Black  and  Morrison,  Jan.  30,  1865,  5  Irvine,  57. 

t  "Note. — The  defenders  objected  to  the  issues  proposed  for  the  pursuer — (1) 
That  no  relevant  case  for  damages  or  for  an  issue  had  been  averred  by  the  pursuer, 
seeing  that  on  his  own  shewing  the  warrant  of  which  he  complained  was  not  executed 
or  attempted  to  be  executed ;  and  (2)  that  at  any  rate  the  issue  was  defective,  inasmuch 
as  it  was  not  laid  upon  malice  and  want  of  probable  cause. 

**  It  appears  to  the  Lord  Ordinary  that  neither  of  the  objections  is  well  founded, 
keeping  in  view  the  serious  charges  made  against  the  pursuer,  on  the  illegal  appUcation 
made  against  him  by  the  defenders,  and  which,  according  to  the  pursuer's  allegations, 
were  published  to  his  loss  and  injury.  It  rather  occurs,  however,  to  the  Lord  Ordinary, 
although  no  such  point  was  noticed  by  the  defenders*  counsel,  that  the  pursuer  should 
put  in  his  issue  whether  the  defenders  *  wrongously  and  illegally  '  prepared  or  caused 
to  be  prepared,  &c.' 
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bad  been  so  decided  in  the  Second  Division,  in  a  case  with  reference  to  these  very 


« 


Argued  for  the  defenders; — The  decision  in  the  Second  Division  related  to  an 
allied  improper  execution  of  the  warrant.  Here  the  warrant  was  not  put  in  force, 
and  the  pursuer  must  shew  that  there  was  maUce  and  want  of  probable  cause.  The 
slander  averred  is  judicial  slander.  Then  the  pursuer  is  not  entitled  to  a  separate 
issue  in  respect  to  the  obtaining  of  the  warrant.  His  only  ground  of  complaint  is 
the  alleged  dander. 

Lord  PRESiOEaiT. — Two  issues  are  here  presented  for  our  consideration.  In  regard 
to  the  first,  the  question  seems  to  be  limited  to  this,  whether  the  pursuer  must  insert 
that  what  he  complains  of  was  done  maliciously  and  without  probable  cause. 

Tins  is  the  case  of  an  application  by  the  procurators-fiscal  of  Rfeshire  for  a  warrant 
for  the  recovery  of  documents  in  reference  to  a  charge  of  writing  and  sending  threaten- 
ing letters,  and  of  conspiracy  to  do  violence  to  the  Rev.  Mr.  Edgar,  and  Mr.  Ballingall, 
fanner,  Dunbog.  That  application  contained  certain  statements  regarding  the 
pursuer,  which  he  says  were  false  and  calumnious,  and  he  seeks  damages  on  that 
account 

It  is  not  disputed  that  procurators-fiscal,  who  have  certain  duties  to  discharge  in 
reference  to  the  ends  of  justice,  are  protected  in  the  ordinary  discharge  of  these  duties, 
unless  it  can  be  shewn  that  they  acted  maUciously  and  without  probable  cause. 

But  it  is  said  that  in  this  case  it  Ib  not  necessary  for  the  pursuer  to  take  this  burden 
of  proof  upon  him,  because  the  warrant  which  the  defenders  asked  for  and  obtained 
was  in  itsdf  an  illegal  warrant,  and,  being  of  that  character,  was  not  a  thing  which 
they  as  procurators-fiscal  were  entitled  to  ask ;  and  so  it  is  argued  that  they  had  no 
privilege  in  making  the  statements  upon  which  they  did  ask  it. 

That  may  lead  to  a  question  of  great  nicety,  viz.  how  far  a  procurator-fiscal  puts 
himself  outwith  that  protection  which  he  would  otherwise  have,  by  asking  some- 
thmg  which  he  is  not  entitled  to  have ;  and  that  again  may  depend  upon  the  nature 
of  the  ill^ahty  involved  in  the  demand.  If  it  is  out  of  all  law  and  reason  that  a  man's 
repositories  should  be  searched,  that  is  one  form  of  illegality.  If,  on  the  other  hand, 
the  objection  is  merely  that  the  premises  ought  not  to  have  been  searched  in  this 
particular  form,  that  is  another  matter.  The  one  relates  to  the  substance  of  the  proceed- 
ings ;  the  other  to  the  want  of  formality,  or  the  want  of  caution  in  carrying  them 
out.  In  r^ard  to  illegality  of  the  first  kind,  I  think  [331]  the  pursuer  would  be 
entitled  to  have  an  issue  without  malice  and  want  of  probable  cause.  In  regard  to 
the  other,  I  am  of  a  different  opinion. 

It  appears  to  me  that  this  case  falls  under  the  latter  class.    I  think  it  was  competent 
for  the  Sheriff,  under  this  appUcation,  to  grant  a  perfectly  legal  warrant.    For  example, 
if  he  had  limits  the  search  to  particular  documents,  or  appointed  it  to  be  carried  ou* 
at  the  sight  of  the  Sheriff  himself,  I  cannot  say  that  there  would  have  been  any  illi 
gality  in  such  a  warrant.    That  has  not  been  done.    But  it  does  not  follow  that  th 
defenders'  application  was  out  and  out,  and  in  substance,  contrary  to  law.  in- 

I  am  therefore  of  opinion  that  in  this  case  the  pursuer  must  take  upon  hiroged 
burden  of  shewing  that  the  defenders'  statements  were  made  maHciously  and  wicy  of 
probable  cause.  irsuer 

As  regards  the  second  issue,  it  is  laid  not  on  the  petition,  but  on  the  warrar 
a  separate  demand  is  made  in  respect  of  the  defenders  having  "  wrongousKds  and 
for  and  obtained "  the  warrant,  and  "  failed  to  withdraw  the  same  for  se\<alse  and 
and  published  the  same  to  John  Bell,  farmer,  Glenduckie,  William  Black,  8c>rs,  to  the 
Dunbog,  James  Fleming  Bremner,  chief  constable  of  the  county  of  Fife,  an' 
These  persons.  Black  and  Bell,  are  persons  named  in  the  warrant,  and  put  in  issue 
1  suppose,  the  oflScer  into  whose  hanos  it  was  put  for  execution.    The  pu 
had  some  difficulty  in  explaining  what  was  the  injury  which  this  gentlooth  as  public 
by  the  granting  of  a  warrant  which  was  never  executed,  and  whichi,  and  approved 
a  few  days  after  it  was  issued.    He  had  difficulty  in  explaining  ho^^^red,  and  on  or 
the  warrant  inflicted  injury  separate  and  distinct  from  the  slander  S'C  county  of  Fife, 
in  the  application.    It  was  stated,  indeed,  that  the  pursuer  had  b^e  annexed  hereto  " 
expense  of  £13  in  preparing  a  suspension  of  the  warrant  beforhe  said  words  and 
do  not  think,  however,  that  any  ground  has  been  laid  for  thp" 


M'Intosh  V.  Flower- 


*  Bell  V,  Black  and  Morrison,  ante,  vol.  iii.  p. 
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jsenteaces,  or  any  part  thereof »  are  of  ajid  coucerning  the  pursuer,  and  are  false  and 
calumnioua,  and  were  inserted  in  said  petition  by  the  defenders  maliciously,  and 
without  probable  cause,  to  the  loss,  injury,  and  damage  of  the  pursuer  ?  Damages 
laid  at  £200  sterling." 

WiLUAM  Miller,  S.S.C.— Mubbay  &  Beith,  W.S.— Agents. 


No.  75.  IV.  Macphkbson,  333.    31  Jan.  1866.    2d  Div.— Sheriff  of  Lanark- 

shire, I. 

David  M*Kay,  Ai^pellant.— (7amp&eU  Smith, 
James  Beownlee,  Eespondent.— Gi^ord— 5rmy7ier. 

Bankrupt — Abandonment  of  Estate — Assignation, — At  a  meeting  of  creditors  in  a 
sequestration,  a  motion  was  made  to  abandon  all  claim  to  the  estate,  a  counter  motion 
was  made  to  realise  it,and  the  mover  offered£15  upon  obtaining  an  assignation  thereto. 
The  motion  for  abandonment  was  carried  by  a  majority.  Held  (1)  that  the  estate  could 
not  competently  be  abandoned  in  the  face  of  an  offer  for  its  purchase  by  a  creditor ; 
but  (2)  that  the  creditors  were  not  bound  to  accept  the  offer  made.  The  resolution 
of  abandonment  was  recalled,  and  remit  made  to  the  creditors  to  consider  the  offer, 
and  any  others  which  might  be  made. 

The  estates  of  David  M*Kay,  the  appellant,  were  sequestrated.  On  11th  July 
1865  he  was  discharged  without  composition.  On  18th  July  a  meeting  of  creditors 
was  called  by  the  trustee "  for  the  purpose  of  instructing  him  as  to  the  estate  generally." 
At  this  meeeting  a  creditor  moved  that  the  trustee  and  creditors  should  abandon  all 
claim  to  the  bankrupt  estate,  with  the  exception  of  a  claim  lodged  in  a  multiplepoinding. 

Martin  M*Kay,  a  mandatory  for  Brownlee,  who  was  ranked  as  a  creditor,  moved, — 
"  That  the  trustee  and  creditors  do  not  abandon  and  give  up  all  claim  to  the  bankrupt 
estate,  but  that  on  the  contrary  the  trustee  be  instructed  to  realise  the  estate,"  &c. ; 
"  and  the  said  Martin  M*Kay  stated  that  he  was  prepared  to  offer  and  to  pav  the  sum 
of  £15,  at  least,  upon  the  [334]  ^^^  estate  being  sola  and  conveyed  to  him  (under  the 
foresaid  exception),  and  that  either  by  pubUc  or  private  sale.**  Part  of  the  estate  was  a 
claim  against  Brownlee,  the  respondent. 

The  motion  for  abandonment  was  carried  by  a  majority.  Brownlee  appealed  to 
the  Sheriff-substitute.  He  prayed  for  recall  of  the  resolution,  and  that  the  trustee 
should  be  instructed  to  grant  to  him  an  assignation  to  the  bankrupt  estate,  either  with 
or  without  payment  of  the  £15  tendered  at  the  meeting,  and  that  he  (Brownlee)  should 
be  bound  to  pay  to  the  trustee  for  behoof  of  the  creditors  any  surplus  received  by  him, 
after  paying  m  full  the  debt  due  to  him,  and  all  charges. 

The  appeal  was  ordered  to  be  intimated  to  the  trustee,  who  declined  to  interfere, 
as  he  had  no  interest  in  the  matter. 

The  Sheriff-substitute  (Bell)  pronounced  this  interlocutor : — ^"  Finds  that  the 
meeting  at  which  the  resolution  appealed  against  was  brought  forward,  having  been 
specially  called  *  for  the  purpose  of  instructing  the  trustee  regarding  the  estate  generally,* 
there  was  no  incompetency  in  moving  and  adopting  said  resolution  at  said  meeting,  by 
which  the  trustee  was  instructed  to  abandon  certain  debts  said  to  be  due  to  the  bankrupt 
estate  :  But  finds,  that  when  a  majority  of  creditors  give  such  instructions,  it  is  open  to 
the  minority  or  an  individual  creditor  to  demand  an  assignation  to  the  abandoned  claims, 
on  condition  of  a  sum  being  paid  for  such  assignation,  and  of  security  being  found  to 
relieve  the  trustee  and  the  other  creditors  of  all  expense  and  damage  incurred  through 
the  proceedings  for  the  renounced  portion  of  the  estate ;  and  also,  in  the  event  of  a 
greater  sum  being  recovered  than  will  pay  the  assignee  20s.  per  pound  of  the  debt 
claimed  by  him  in  the  sequestration,  to  hand  over  such  surplus  to  the  trustee  for 
behoof  of  the  other  creditors :  Finds  it  not  denied  that  the  appellant  tendered  at  said 
meeting  the  sum  of  £15  for  an  assignation  on  the  above  conditions  to  the  abandoned 
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claims,  and  he  has  repeated  the  same  tender  in  this  appeal :  Finds,  that  although  one 
of  the  abandoned  claims  is  a  debt  said  to  be  due  by  the  appellant  himself,  this  does  not 
deprive  him  of  his  right  to  an  assignation,  the  more  especially  as  no  appearance  has 
been  made  in  this  appeal  for  the  creditors  who  carried  the  resolution  appealed  against, 
and  who  must  therefore  be  held  as  not  opposing  the  offer  made  by  the  appellant,  and 
any  right  of  reversion  that  may  be  in  the  bankrupt  is  secondary  to  the  rights  of  his 
creditors,  and  emerges  only  after  every  creditor  has  renounced :  Therefore  sustains 
the  appeal,  and  recaBs  the  resolution  appealed  against,  in  so  far  as  it  was,  or  could  be, 
held  to  be  an  absolute  abandonment  of  the  claims  therein  referred  to,  and  in  considera- 
tion of  the  offer  made  by  the  appellant  in  the  terms  above  set  forth  :  Finds,  that  the 
trustee,  Mr.  Charles  Knight  Rutherglen,  is  bound  to  grant,  unico  contexts  with  the 
said  offer  being  duly  obtempered,  the  assignation  demanded  by  the  appellant :  Finds 
the  respondeat  liable  in  expenses,"  &c. 

Against  this  judgment  the  bankrupt  presented  this  note  of  appeal  under  the  170th 
section  of  the  Bankruptcy  Act.  He  argued ; — A  sequestrated  estate  which  has  been 
abandoned  by  the  creditors  reverts  to  the  bankrupt.  Brownlee  was  not  entitled  to 
an  assignation  of  the  estate  so  far  as  it  consisted  in  claims  against  himself.  A  purchase 
by  private  sale  of  a  part  of  the  sequestrated  estate  was  ultra  vires  of  the  trustee  and 
the  creditors.  The  assignation  demanded  would  confer  no  right  upon  Brownlee  to 
the  estate.* 

The  respondent  increased  his  offer  to  £25,  and  argued  that  he  was  entitled  to  demand 
an  assignation.t 

Lord  Justicb-Clerk. — This  is  not  a  proceeding  under  any  particular  clause  of 
the  Bankruptcy  Act.  It  is  a  case  which  must  be  decided  according  to  principles  of 
equity,  which  is  the  common  law  of  bankruptcy.  Now,  at  the  meeting  of  the 
[3351  bankrupt's  creditors  on  26th  July,  what  took  place  seems  to  me  to  have  been 
this :  a  motion  was  made  that  the  estate  should  be  abandoned  with  the  exception  of 
one  claim.  That  was  a  perfectly  competent  motion  to  make,  but  then  another  creditor 
proposed  that  the  estate  should  not  be  abandoned,  because  he  considered  it  to  be  of  some 
value,  and  in  proof  that  it  was  of  some  value,  he  offered  himself  to  buy  it.  He  says 
he  will  give  at  least  £15  for  it.  The  first  motion,  however,  was  carried.  Against 
that  resmution  the  respondent  Brownlee  appealed  to  the  Sheriff.  Now,  I  do  not  think, 
that  looking  to  the  second  motion  made,  it  would  have  been  consistent  with  the  rules 
of  bankruptcy  to  have  sustained  the  resolution  come  to  by  the  meeting,  I  think  it 
was  properly  recalled  by  the  Sheriff-substitute ;  but  then  I  think  the  Sheriff-substitute 
goes  too  far  when,  at  the  end  of  his  interlocutor  he  says  that  the  meeting  was  bound 
to  accept  the  offer  of  £15  made,  and  to  grant  an  assignation  of  the  bankrupt's  estate 
therefor.  The  fair  result  of  recalling  the  resolution  is  to  remit  the  matter  for  the  re- 
consideration of  the  creditors. 

The  principle  is  well  stated  in  Bell's  Comm.  vol.  ii.  p.  415,  and  although  no  case 
is  to  be  found  directly  in  point,  yet  the  case  of  Sprot  and  Others  v.  Paul  and  Others, 
July  5, 1828,  6  S.  1083,  shews  that  one  creditor  may  protest  against  the  abandonment 
of  any  part  of  the  bankrupt's  estate,  and  is  entitled  to  ouy  it  himself,  it  being  entirely  a 
qujBstion  of  circumstances,  to  be  judged  of  by  the  creditors,  upon  what  terms  he  may 
be  entitled  to  do  so.  In  this  case  an  offer  was  made  to  the  meeting,  and  thereafter  to 
abandon  gratuitously  was  clearly  out  of  the  question.  But  the  offer  made  was  perhaps 
not  such  as  the  creditors  were  "bound  to  accept.  At  any  rate,  the  terms  upon  which 
the  sale  was  to  be  made  were  not  adjusted ;  nor  had  the  creditors  an  opportunity  of 
receiving  or  considering  any  other  offer,  or  determining  even  in  what  manner  the 
estate  should  be  disposed  of.  I  think,  therefore,  that  an  opportunity  should  be  given 
to  the  creditors  to  consider  how  and  upon  what  terms  the  estate  shoiild  be  disposed  of. 

Lord  Cowan. — I  agree  that  there  should  be  a  remit  to  afford  the  creditors  an  oppor- 
tunity of  considering  the  offer,  and  of  accepting  it ;  or,  if  they  consider  it  more  beneficial, 
of  exposing  the  estate  to  public  roup,  or  otherwise  dealing  with  it. 

I  am  by  no  means  satisfied  that  the  resolution  instructing  the  trustee  to  abandon 
the  whole  estate  of  the  bankrupt  could  be  in  the  power  of  a  majority,  even  although 
it  had  not  been  exposed  to  the  obvious  objection  that  an  offer  of  £15  for  the  estate  had 
actiially  been  made. 

♦  Robertson  v.  Adam,  Feb.  20,  1857,  19  D.  502. 

t  Bell's  Comm.  ii.  415 ;  Sprot  v,  PaiU,  July  5,  1828.  6  S.  1083. 
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Lo&D  BENHOLBiE. — 1  cannot  say  that  1  participate  in  the  doubts  of  Lord  Cowan 
as  to  the  power  of  creditors  to  abandon  all  claims  against  the  debtors  of  the  bankrupt 
if  they  think  them  good  for  nothing.  It  is  just  abandoning  bad  debts.  But  I  have 
no  objection  to  the  interlocutor  proposed.  How  the  creditors  should  deal  with  Brown- 
lee/s  offer  is  a  matter  rather  for  them  than  for  us ;  and  had  the  bankrupt  been  sup- 
ported by  one  creditor,  I  would  have  had  no  difficulty  in  saying  let  the  creditors  ha^e 
the  case  back  to  reconsider  what  is  best  for  their  own  interests..  But  no  creditor  has 
appeared,  and  we  are  remitting  to  the  creditors  to  reconsider  their  own  interests  when 
none  of  them  are  making  any  complaint.  But,  by  our  interlocutor,  we  get  rid  of  the 
resolution  of  abandonment,  which  would  haye  the  objectionable  result  of  putting  the 
estate  into  the  pocket  of  the  bankrupt.  The  creditors  will  have  an  opportimity  of 
trying  whether  they  cannot  dispose  of  the  estate  at  a  better  bargain. 

Lord  Nkavbs  concurred. 

This  interlocutor  was  pronounced :  — "  Eecall  the  said  interlocutor :  Of  new 
recall  the  resolution  of  the  creditors  at  the  meeting  of  the  26th  July  1865  appealed 
against,  and  appoint  the  trustee  in  the  sequestration  to  call  a  meeting  of  creditors  for 
the  purpose  of  reconsidering  the  whole  subject  which  was  before  the  meeting  of  26th 
July  1865,  along  with  the  offer  which  was  made  to  them  by  the  creditor  Brownlee,  or 
which  may  be  made  by  him  or  by  any  other  creditor,  or  by  the  bankrupt :  Ol  new 
find  the  respondent  Brownlee  entitled  to  expenses  in  the  inferior  Court,  subject  to 
modification,  and  modify  the  same  to  two-thirds  of  the  taxed  amount  thereof :  Find 
the  respondent  Brownlee  entitled  to  his  expenses  in  this  Court,  and  remit,"  &c. 
Fkegusok  &  Junker,  W.S.— Campbell  &  SBirm,  S.S.C.— Agents. 


No.  76.  IV.  Macpherson,  336.    1  Feb.  1866.    1st  Div.— Lord  Mure,  M. 

Great  North  of  Scotland  Railway  Company,  Pui-suera  and  Nominal 

Eaisers. 
WiLLLAM  Robert  Gordon  (Trustee  for  the  Creditors  of  the  Rev.  Ludovick 
William  Grant),  Real  Raiser  and  doimBJit.— Lord- Adv,  MoTvcreif—A,  Moncrieff. 
James  Anderson  and  his  Trustee,  Claimants. —fifoZ.-ff en.  Yov/iig—Lee. 

Succession — Provision  —  Marriage-Contract — Vesting. — By  antenuptial-contract  of 
marriage,  the  father  of  the  intended  wife  bound  himself  and  his  heirs  to  lay  out  at 
the  term,  Szc,  next  after  his  death,  or  as  soon  thereafter  as  circumstances  would 
permit,  the  sum  of  £2000  upon  sufficient  bonds,  taken  payable  to  the  spouses  and 
the  survivor  of  them,  "  in  conjunct  liferent,  for  the  liferent  use  of  them,  and  tie 
longest  liver  of  them  allenarly,  and  to  the  child  or  children  procreated  of  the  marriage, 
whom  failing  to  the  nearest  heirs  or  assignees  "  of  the  wife's  father  himself  in  fee ; 
and  it  was  provided  that  the  sum  should  bear  interest  (from  which  the  jus  mariti 
was  excluded)  from  the  date  of  the  spouses  leaving  the  family  of  the  wife's  father. 
One  child  was  born  of  the  marriage,  which  predeceased  both  its  parents,  as  well  as 
the  wife's  father.  Held  (Tx)rd  Ardmillan  diss,),  that  the  child  having  predeceased 
the  dissolution  of  the  marriage,  the  fee  of  the  £2000  never  vested  in  it,  and  that  on 
the  death  of  both  spouses  it  belonged  to  the  heirs  and  assignees  of  the  wife's  father. 

This  action  of  multiplepoinding  was  raised  in  September  1863,  to  determine  the 
right  to  a  provision  of  £2000  under  the  antenuptial  marriage-contract  of  the  deceased 
Rev.  Ludovick  William  Grant,  and  his  deceased  wife,  Helen  Anderson  or  Grant,  invested 
on  debenture  of  the  Great  North  of  Scotland  Railway  Company,  the  nominal  raisers. 

The  marriage-contract  was  entered  into  on  8th  and  9th  September  1830,  between 
the  said  Ludovick  WilUam  Grant,  with  the  special  advice  and  consent  of  William  Grant, 
Esquire,  his  father,  and  the  said  William  Grant  for  himself,  on  the  one  part,  and  Miss 
Helen  Anderson  and  her  father,  Alexander  Anderson,  Esquire,  on  the  other  part. 
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The  contract  bore,  that  in  contemplation  of  the  marriage,  the  said  William  Grant 
bound  himself,  his  heirs,  executors,  and  successors,  to  lay  out  and  secure  at  the  term, 
&C.,  next  aft^r  the  death  of  the  longest  liver  of  himself  and  his  wife,  the  whole  just  and 
equal  haJf  (after  deducting  a  sum  of  £300),  of  his  estate  and  means  of  every  description, 
real  and  personal,  which  might  belong  to  him  at  the  time  of  his  death,  for  behoof  of  the 
said  Hekn  Anderson  and  Ludovick  WUliam  Grant,  and  the  survivor  of  them  in  conjunct 
liferent,  for  the  liferent  use  of  them  and  the  longest  Uver  of  them  allenarly,  and  to  the 
child  or  children  to  be  procreated  of  the  said  marriage,  equally  between  them,  whom 
failing,  to  the  nearest  heirs  or  assignees  of  the  said  William  Grant  in  fee.  There  followed 
an  obligation  on  the  part  of  Ludovick  William  Grant,  after  which  the  contract  pro- 
ceeded,—" For  which  causes,  and  on  the  other  part,  the  said  Alexander  Anderson 
binds  and  obliges  himself,  his  heirs,  executors,  and  successors,  to  lay  out  at  the  term  of 
Whitsunday  or  Martinmas  that  shall  happen  next  after  his  death,  or  as  soon  thereafter 
as  circumstances  will  permit,  the  sum  of  £2000  sterling,  upon  sufficient  bond,  heritable 
or  moveable,  for  behoof  of  and  taken  payable  to  the  said  Helen  Anderson  and  Ludovick 
William  Grant,  and  the  survivor  of  them,  in  conjunct  liferent,  for  the  liferent  use  of 
them  and  the  longest  liver  of  them  allenarly,  and  to  the  child  or  children  to  be  pro- 
created of  the  marriage,  equally  between  them,  whom  failing,  to  the  nearest  heirs  or 
assignees  of  the  said  Alexander  Anderson  whomsoever  in  fee ;  and  as  often  as  the  said 
sum,  or  any  part  of  it,  shall  be  upUfted,  the  same  shall  be  again  settled  and  secured 
in  the  tenms  and  for  the  purposes  aforesaid ;  which  sum  of  £2000  shall  bear  interest 
from  the  date  of  the  said  Helen  Anderson  and  Ludovick  William  Grant's  leaving  the 
family  of  the  said  Alexander  Anderson :  declaring  always,  as  it  is  hereby  specially 
provWed  and  [337]  declared,  that  the  interest  of  the  said  sum  of  £2000  shall  be  payable 
to  the  said  Helen  Anderson  exclusive  of  the  jus  mariti  of  the  said  Ludovick  William 
Grant,  and  shall  not  be  afPectable  by  his  debts,  &c.,  and  that  the  receipts  and  discharges 
of  the  said  Helen  Anderson  shall  be  sufficient  for  the  interest  of  the  said  sum,  and  that 
in  full  satisfaction  to  the  said  Helen  Anderson  and  her  said  husband  of  her  patrimony ; 
• .  .  of  which  provision  the  said  Helen  Anderson  and  Ludovick  William  Grant  hereby 
aecept  as  in  full  of  all  legitim,  executry,  and  all  that  thev  can  claim  of  the  said 
Anderson  or  his  heirs  and  representatives,  through  his  death ;  .  .  .  and  which  pro- 
mons  above  written,  conceived  in  favour  of  the  said  Helen  Anderson,  she  hereby 
accepts  of  in  full  satisfaction  of  all  terce  of  lands,  le^al  share  of  moveables,  and  every 
other  thing  that  she,  jure  relictcB  or  otherwise,  could  ask,  claim,  or  crave  of  the  said 
Ludovick  WiUiam  Grant,  or  his  heirs,  &c.,  in  case  she  shall  survive  him,  or  that  her 
nearest  of  kin  could  ask  or  demand  of  him  through  her  death,  in  case  he  shall  happen 
to  survive  her/ 

The  marriage  having  been  duly  solemnised  shortly  after  the  date  of  the  contract, 
the  spouses  took  up  residence  with  the  lady's  father,  Mr.  Anderson,  and  continued 
to  reside  with  him  for  about  fourteen  months.  During  this  time,  on  26th  August 
1831,  a  son,  William  Grant,  was  born,  who  died  on  15th  January  1832,  and  there  was 
no  other  issue  of  the  marriage,  which  was  dissolved  by  the  death  of  Mrs.  Grant  on  25th 
NoTKnber  1862. 

While  Mr.  and  Mrs.  Grant  lived  with  Mr.  Anderson,  no  interest  was  paid 
by  him  on  the  £2000  provision ;  but  after  they  left  his  house,  he  paid  to  them  interest 
on  that  sum  at  the  rate  of  four  per  cent.  Mr.  Anderson  died  on  18th  June  1838, 
and  was  succeeded  by  his  only  son  James  Anderson,  as  his  heir  and  residuary 


After  Mr.  Anderson's  death,  an  action  was  instituted  by  Mr.  and  Mrs.  Grant  against 
James  Anderson,  as  his  father's  representative,  regarding  the  provision  of  £2000 
(See  Anderson  v.  Grant,  Nov.  19,  1840,  3  D.  89),  in  which  an  arrangement  was  made 
between  the  parties,  and  a  decree  was  pronounced  in  favour  of  Mr.  and  Mrs.  Grant 
for  the  interest  on  the  £2000,  until  the  same  should  be  invested  by  John  Thomson, 
the  trustee  on  James  Anderson's  sequestrated  estate,  who  had  been  sisted  as  a  defender 
in  the  action.  Shortly  afterwards  the  sum  of  £2000  was  invested  by  Mr.  Thomson, 
and  was  now  represented  by  the  fund  in  medio,  the  debenture  of  the  railway  company. 

The  fund  in  medio  was  claimed  by  William  Eobert  Gordon,  surviving  trustee  for 
the  creditors  of  Mr.  Grant  (who  had  died  on  8th  May  1863),  under  a  trust-deed 
executed  by  the  latter,  on  16th  November  1850,  on  the  assumption,  that  on  the  birth 
of  the  child  William  Grant,  the  fee  of  the  £2000  provided  by  the  marriage-contract 
Tested  in  him ;  and  that  upon  his  death,  there  never  liaving  been  another  child  of  the 
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marriage,  the  same  transmitted  to  his  father,  the  Rev.  Ludovick  William  Grant,  and 
was  by  him  transferred  to  his  tmstees. 

The  fund  was  also  claimed  by  James  Anderson's  trustee,  on  the  ground  that  the 
"  sum  in  question  formed  a  part  of  the  sequestrated  estate  of  Mr.  James  Anderson, 
subject  only  to  the  burden  of  payment  to  the  children  of  Mr.  and  Mrs.  Grant  in  life 
at  the  death  of  Mr.  Alexander  Anderson,  or  born  thereafter,  in  the  event  (which  did 
not  happen)  of  there  being  such  children  ; "  and  that,  "  the  only  child  of  Mr.  and  Mrs. 
Grant  having  died  before  Mr.  Alexander  Anderson,  no  right  vested  in  that  cliild." 

The  Lord  Ordinary,  on  8th  June  1865,  pronounced  the  following  interlocutor  : — 
"  Finds  that,  by  antenuptial  contract  of  marriage  entered  into  in  1830  between  Mr. 
Ludovick  William  Grant  and  Miss  Helen  Anderson,  daughter  of  the  late  Alexander 
Anderson  of  Gorthleek,  the  said  Alexander  Anderson  bound  himself,  his  heirs,  executors, 
and  successors,  *  to  lay  out,  at  the  terms  of  Whitsunday  or  Martinmas  that  should 
happen  next  after  his  [338]  death,  or  as  soon  thereafter  as  circumstances  would  permit, 
the  B\xm  of  £2000,  taken  payable  to  the  said  Helen  Anderson  and  Ludovick  William 
Grant,  and  the  survivor  of  them,  in  conjunct  liferent,  for  their  liferent  use  allenarly, 
and  to  the  child  or  children  to  be  procreated  of  the  marriage ;  whom  failing,  to  the 
nearest  heirs  or  assignees  of  the  said  Alexander  Anderson,  in  fee  :  *  Knds  that,  on  the 
25th  of  August  1831,  a  son,  William  Grant,  was  born  of  the  said  marriage,  who  died 
in  1832,  and  that  there  was  no  other  child  born  of  the  marriage :  Finds  that  Mr. 
Anderson,  the  granter  of  the  said  obligation,  died  in  the  year  1838,  and  was  succeeded 
by  his  only  son,  James  Anderson,  sometime  of  Gorthleek,  as  heir  and  residuary  legatee 
of  his  father;  that  the  estates  of  the  said  James  Anderson  were  sequestrated  in  November 
1841,  and  that  the  claimant  Mr.  Thomson  was  thereafter  elected  trustee  upon  these 
estates,  upon  whose  death  Alexander  Mackenzie  was  sisted  trustee  in  his  room  :  Finds 
that  the  said  Helen  Anderson  or  Grant  died  in  the  year  1862,  and  the  said  Ludovick 
William  Grant  in  May  1863,  and  that  the  affairs  of  the  said  Ludovick  William  Grant 
having  became  embarrassed  in  1850,  he  executed  a  trust-deed  for  behoof  of  his  creditors 
in  November  of  that  year,  in  favour  of  trustees,  of  whom  the  claimant  Mr.  Gordon  is 
the  sole  survivor :  Finds,  in  these  circumstances,  that  William  Grant,  the  only  child 
of  the  marriage,  having  predeceased  the  period  at  which  the  obligation  undertaken 
in  the  marriage-contract  by  his  grandfather,  the  said  Alexander  Anderson,  became 
enforceable,  the  fee  of  the  £2000  in  question  never  vested  in  him.  but  belongs  to  the 
trustee  on  the  sequestrated  estate  of  the  said  James  Anderson,  to  whom,  as  heir  of  his 
father,  it  was  destined,  failing  children  of  the  marriage :  Therefore  ranks  and  prefers 
the  claimant  Alexander  Mackenzie,  trustee  on  the  sequestrated  estates  of  the  said  James 
Anderson,  to  the  fund  in  medio,  in  terms  of  his  claim  :  Finds  him  entitled  to  his  ex- 
penses in  the  competition,"  &c.  * 

*  "  Note. — Had  William  Grant,  the  only  child  of  the  marriage,  survived  the  period 
at  which  the  obligation  contained  in  the  marriage-contract  fell  to  be  given  effect  to, 
and  a  fiduciary  fee  created  in  the  person  of  the  parents  in  favour  of  the  children  of  the 
marriage,  the  case  might  then  have  been  held  to  come  within  the  rule  applied  in  Beattie's 
Trustees,  February  14,  1862,  which  was  the  authority  mainly  relied  on  by  Mr.  Grant's 
trustee  in  support  of  his  claim.  But  in  that  case  the  obligation  became  operative 
immediately  after  the  marriage,  and  was  actually  carried  out  by  an  investment  being 
made  of  the  money  in  favour  of  the  parents  in  liferent  and  the  children  in  fee,  before 
the  birth  of  the  predeceasing  child,  whose  share  was  held  to  vest  and  transmit,  so  that 
in  that  way  each  child,  on  coming  into  existence,  acquired  a  vested  interest  in  its  share 
of  the  fiduciary  fee  held  by  the  parents  at  the  date  of  its  birth  ;  and  such  accordingly 
appears  to  have  been  the  ratio  of  the  decision  in  that  branch  of  Beattie's  case  whict 
bears  upon  the  question  here  raised. 

"  In  the  present  case,  on  the  other  hand,  no  such  fiduciary  fee  had,  it  is  thought, 
been  created  in  the  person  of  the  parents  of  William  Grant  at  the  period  of  his  birth, 
or  was  held  by  them  for  his  behoof  at  his  death.  There  was  at  that  date  merely  an 
obligation  to  lay  out  a  sum  in  that  way  at  a  future  period,  which  did  not  arrive  during 
WilUam  Grant's  life ;  so  that  there  was  not,  in  the  opinion  of  the  Ix)rd  Ordinary,  at 
his  death  any  right  to  the  £2000  in  question  vested  in  him  which  could  transmit  to 
his  father,  in  whose  room  the  claim  of  Mr.  Gordon  is  made.  And  if  the  Ijord  Ordinary 
is  right  in  this  view,  it  is  not  disputed  that  the  fund  now  belongs  to  the  trustee  on  the 
sequestrated  estate  of  Mr.  James  Anderson." 
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Against  this  interlocutor  Grant's  trustee  reclaimed. 

Arffued  for  the  reclaimer  ; — ^The  fee  of  the  £2000  vested  in  the  child  of  the  marriage 
at  birth,  and  on  its  death  passed  to  its  father.  It  is  true  that  payment  of  the  principal 
sum  was  postponed  till  the  death  of  the  wife's  father ;  but  that  is  immaterial,  and  the 
vesting  is  conclusively  shewn  by  the  fact  that  interest  was  payable  on  the  provision 
from  the  time  of  the  spouses  [339]  leaving  the  family  of  the  wife's  father.  *  A  provision 
by  a  third  party  in  a  marriage-contract  is  truly  a  debt.t 

Argued  for  Anderson's  trustee ; — ^The  child  ^vii^  predeceased  the  dissolution  of 
the  marriage,  the  fee  of  the  fund  never  vested  in  it.  The  intention  of  the  parties  obvi- 
ously was  that  the  spouses  should  have  the  liferent  of  the  money,  and  that  any  surviv- 
ing child  or  children  should  take  the  fee,  but  not  that  the  fee  should  go  to  stranger 
heirs  of  a  predeceasing  child.  The  clause  "  whom  failing  "  applies  in  the  case  that  has 
happened,  and  the  fee,  therefore,  passed  to  the  heirs  and  assignees  of  the  granter  of  the 
provision,! 

At  advising, — 

Lord  President. — ^The  present  competition  arises  between  the  trustee  on  Mr. 
Anderson's  estate  and  the  trustee  on  Mr.  Grant's  estate. 
I  The  trustee  on  Mr.  Grant's  estate  contends  that  the  sum  of  £2000  vested  in  the 

I  child  that  was  bom  of  the  marriage,  and  that  the  right  passed  to  the  father,  who  sur- 
vived till  1863.  The  trustee  on  Mr.  Anderson's  estate  contends  that  the  child  did  not 
take,  as  it  was  not  alive  at  the  dissolution  of  the  marriage,  and  that  the  siun  went, 
under  the  provision  in  the  contract,  failing  children,  to  the  nearest  heirs  or  assignees 
of  Mr.  Anderson,  the  father. 

The  question  is  attended  with  considerable  diflSculty.  There  are  elements  in  many 
of  the  cases  of  this  kind  which  are  considered  to  be  favourable  to  the  provision  vesting 
at  a  particular  date,  and  there  are  other  elements  which  are  considered  adverse  to  the 
vesting  at  a  particular  date.  It  sometimes  happens  that  elements  of  both  kinds  concur 
in  the  same  case,  and  it  is  frequently  not  an  easy  matter  to  decide  which  of  the  conflict- 
ing elements  should  prevail.  In  the  present  case  I  should  have  had  little  difficulty,  if  it 
had  not  been  for  the  clause  which  provides  that  this  sum  of  £2000  shall  bear  interest 
from  the  time  of  Mr.  and  Mrs.  Grant  leaving  the  family  of  Mr.  Anderson,  an  event 
which  did  take  place  in  November  1831.  The  general  doctrine  in  reference  to  cases  of 
this  kind  is,  that  the  dissolution  of  the  marriage  is  to  be  taken  as  the  period  of  vesting. 
Under  that  general  doctrine,  I  think  it  may  be  held  here  that  the  provision  did  not 
vest  in  the  child.  There  are  several  circumstances  which  I  think  tend  in  that  direction, 
as  that  we  have  not  a  sum  invested  in  fulfilment  of  the  contract.  An  obUgation  was 
undertaken  to  do  something  at  a  future  period,  and  to  invest  the  money  at  the  death 
of  Mr.  Anderson,  but  it  was  left  in  a  more  open  state  than  we  generally  find.  There 
is  another  circumstance  which  tends  in  the  same  direction,  viz.  that  in  the  obligation 
undertaken  by  Mr.  Grant  senior  there  was  no  element  in  regard  to  the  payment  of 
interest  similar  to  that  which  occurs  in  the  obligation  of  Mr.  Anderson  ;  and  I  think, 
looking  at  the  deed,  it  is  scarcely  to  be  taken  to  have  been  the  meaning  of  the  parties 
that  the  period  of  vesting  was  to  be  different,  and  that  the  one  was  to  be  at  the  birth 
of  the  child,  and  the  other  at  the  dissolution  of  the  marriage.  I  think  certainly  there 
is  nothing  in  this  deed  which  is  sufficient  to  entitle  lis  to  break  through  the  ordinary 
rule  under  which  vesting  takes  place  at  the  dissolution  of  the  marriage.  I  think  that 
there  was  not  an  undertaking  to  pay  interest  all  along ;  and  thafif  Mr.  and  Mrs.  Grant 
had  returned  to  the  family  of  Mr.  Anderson,  it  would  probably  have  ceased  to  be  payable. 
The  provision  seems  rather  to  be  an  arrangement  for  the  benefit  of  the  spouses,  and  to  be 
quite  irrespective  of  the  birth  of  the  child.  I  look  upon  it  as  a  separate  transaction 
grafted  on  the  provision  as  to  the  fee  of  the  £2000. 

On  the  whole,  I  think  there  is  not  enough  to  establish  the  proposition  that  the 
vesting  took  place  before  the  dissolution  of  the  marriage ;  and  in  that  way  I  arrive 

*  Beattie's  Trustees,  Feb.  14,  1862,  24  D.  519  ;  Blackburn  v.  OUver,  May  29,  1816, 
F.  G, ;  Thomson  v.  Gouriay,  May  11,  1824,  2  S.  App.  183  ;  Gordon  v,  Murray,  Feb.  9, 
1833, 11 S.  368  ;  Garden  r.  StirUng,  Nov.  26, 1822,  2  S.  39  :  Lutfit,  1642,  Mor.  14,847  ; 
Dickson,  1697,  Mor.  14,851 ;  Kennedy  v.  Crawford,  July  20, 1841,  3  D.  1266. 

tffiUer  r.  Miller,  Nov.  14, 1833, 12  S.  31. 

t  Romanes  v.  Eiddell,  Jan.  13,  1865,  ante,  vol.  iii.  356  ;  Russell,  1769,  Mor.  6372  ; 
Bdl,  1730,  Mor.  6342  ;  Gordon,  1757,  Mor.  6343. 
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at  the  same  result  as  the  Lord  Ordinary,  although  on  a  more  limited  view  of  the 
case. 

[340]  Lord  Gurriehill.— I  also  think  there  is  great  difficulty  in  this  case.  But  I 
have  come  to  the  same  conclusion  as  your  Lordship,  and  I  have  little  more  to  say.  A 
peculiarity  which  distinguishes  the  case  from  any  that  have  heen  referred  to  is  this, 
that  the  subject  of  the  provision  in  dispute  was  not  set  apart  by  the  granter  under  a 
trust  during  his  lifetime.  There  was  no  separate  fund  which  was  vested  in  trustees 
for  behoof  of  any  parties,  either  nati  or  nascituri.  Another  peculiarity  is,  that  although 
Mr.  Anderson  undertook  a  personal  obligation  to  make  a  provision,  that  obligation 
was  not  to  be  performed  by  himself,  or  during  his  lifetime.  That  provision  was  to  be 
made  effectual  only  after  his  death,  and  by  his  representatives.  It  was  therefore  a 
provision  that  was  to  be  made  effectual  by  them  out  of  his  succession.  It  was,  indeed, 
just  that  share  of  his  succession  which  his  daughter  was  to  be  entitled  to  on  his  death. 
Hence,  although  it  was  an  onerous  obligation  undoubtedly,  yet  in  this  respect  it  was  a 
mortis  causa  provision.  Now,  there  is  a  principle  that  runs  through  all  this  class  of 
cases,  that  where  a  provision  is  to  take  effect  only  after  the  granter's  death,  and  out  of 
his  succession,  there  is  an  implied  condition  that  the  eventual  children  in  whose  favour 
it  is  to  take  effect,  and  who  are  only  in  spe  at  the  date  of  granting  the  provision,  shall  sur- 
vive the  granter.  We  have  an  example  of  this  in  the  ordinary  case  of  provisions  by 
parents  in  a  marriage-contract,  where  no  trust  is  created,  and  there  is  a  mere  obligation 
in  favour  of  the  eventual  children  of  the  marriage.  In  that  case  there  is  the  implied 
condition  not  only  that  children  shall  come  into  existence,  but  that  they  shall  survive 
the  parent  who  undertakes  the  obligation.  So  in  the  case  of  a  bond  of  provision  in 
favour  of  children  or  others  fUtscUuri  of  sums  of  money  to  be  paid  by  the  representatives 
of  the  granters  after  th^r  death,  there  is  an  implied  condition  that  the  grantee  shall 
survive  the  granter.  Now,  Mr.  Anderson  having  made  this  provision  in  favour  of 
his  eventual  grandchildren,  to  be  made  effectual  out  of  his  succession  after  his  death, 
when  the  time  arrived  for  executing  it,  no  such  grandchild  existed,  and  although  one 
had  existed  some  years  before,  it  did  not  survive  him.  I  think  that  no  right  had  vested 
in  that  child.  The  case  would  have  been  different  if  that  child  had  died  leaving  children  ; 
for  then  these  children, — that  is,  the  grandchildren  of  the  granter,  would  come  in  the 
place  of  their  parent. 

There  is  another  peculiarity  in  this  case  to  be  taken  along  with  that  I  have  just 
mentioned,  vis.  that  failing  children  of  the  marriage,  the  fund  is  destined  to  the  granter*8 
own  nearest  heirs  or  assignees ;  so  that  it  comes  to  be  a  competition  between  the  nearest 
agnate  of  the  child  of  the  marriage  which  had  predeceased  the  granter,  and  the  granter's 
own  nearest  heirs  or  assignees.  The  question  is,  which  of  these  parties  did  Mr. 
Anderson  intend  to  be  preferred  in  the  event  of  the  children  of  the  marriage  having 
failed  before  the  provision  became  payable  1  I  think  the  presumption  is  that  he  intended 
to  prefer  his  own  representatives.  At  all  events,  I  think  that,  on  the  ground  stated  by 
your  Lordship,  it  was  a  condition  that  the  child  should  survive  the  dissolution  of  the 
marriage. 

In  cases  of  this  kind  there  la  a  principle  which  no  doubt  may  easily  be  counteracted, 
but  to  which  the  Court  gives  considerable  effect  when  there  is  nothing  to  overcome  it — 
I  mean  the  consideration  that  when  the  granter  of  the  provision  is  the  father  of  the 
mother  of  the  eventual  children  in  whose  favour  a  mortis  causa  provision  is  made,  and 
these  grandchildren  predecease  their  mother,  and  when  it  is  a  condition  of  the  provisicn 
that  failing  such  grandchildren  it  shall  belong  to  the  granter's  own  heirs  and  assignees, 
it  la  presumed  that  no  right  is  intended  to  vest  in  the  grandchildren  so  as  to  carry  the 
provision  away  from  his  own  representatives  to  parties  who  are  strangers  in  blood  to 
him.  In  the  case  of  Scougall,  July  9,  1834  (12  S.  910),  H.  L.  August  31,  1835  (2  S.  & 
M'L.  305),  it  was  laid  down  in  this  Court  that  this  was  always  to  be  regarded  as  an 
important  element  in  the  consideration  of  a  provision  of  this  kind,  and  the  judgment 
was  affirmed  by  the  House  of  Lords. 

I  therefore  agree  with  your  Lordship  in  holding  that  the  result  at  which  the  Lord 
Ordinary  has  arrived  is  correct. 

Lord  Deas. — ^This  is  a  question  as  to  the  construction  of  an  antenuptial  contract 
of  marriage,  which  is  always  an  onerous  deed.  It  is  regarded  as  onerous,  even  if  all 
the  pecuniary  provisions  should  be  on  one  side.  Marriage  itself  is  an  onerous  considera- 
tion. In  this  case  there  were  mutual  provisions  by  the  father  of  the  bride  and  the 
father  of  the  bridegroom,  who  were  parties  to  the  contract,  which  was  highly  onerous 
in  every  sense  of  the  term. 
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[341]  I  agree  with  your  Lordflhijp  in  the  chair  that  the  question  is  whether  the 
proYiBion  made  by  Mr.  Anderson  senior  vested  in  the  child  or  children  of  the  marriage 
at  birth,  or  at  the  dissolution  of  the  marriage.  The  Lord  Ordinary  places  his  juc^- 
ment  on  the  ground  that  the  only  child  of  the  marriage  did  not  survive  Mr.  Anderson 
senior,  the  grantor  of  the  provision.  I  am  clearly  of  opinion  that  survivance  of  Mr. 
Anderson  senior  does  not  enter  into  the  question.    The  question  is,  whether  the 

Cision  vested  at  the  birth  of  the  child,  or  at  the  dissolution  of  the  marriage  f  That 
mes  very  clear,  if  we  suppose  that  Mr.  Anderson  senior  had  survived  both  spouses, 
and  the  child  had  been  still  in  life.  There  was  an  obligation  on  Mr.  Anderson  senior 
to  pay  interest  during  his  lifetime,  subject  only  to  a  suspensive  condition,  while  he 
maintained  the  spouses  in  family  with  himself ;  and  it  is  perfectly  clear  that,  in  the 
case  supposed,  the  interest  which  was  pavable  during  the  lifetime  of  the  spouses  would 
hare  continued  to  be  payable  to  the  cluld  or  children  who  survived  them.  If  so,  there 
would  surely  have  been  vesting  of  the  fee  in  the  child  or  children,  although  Mr. 
Anderson  senior  was  alive.  His  life  or  death  cannot  therefore  be  the  test  of  vesting. 
The  obligation  to  pay  both  principal  and  interest  was  in  its  nature  absolute  from  the 
date  of  the  contract.  In  a  certain  very  limited  sense,  it  may  be  said  to  have  been  a 
mortis  causa  provision.  The  capital  simi  was  not  to  be  separated  from  the  rest  of  the 
estate  of  Mr.  Anderson  senior,  and  placed  in  the  hands  of  trustees  until  his  death.  In 
no  other  sense  was  it  a  mortis  cau^a  provision.  He  was  under  an  onerous  and  absolute 
obligation  to  provide  that  sum,  and  this  obligation  was  contained  in  a  contract  inter 
vwcs.  It  was  not  even  indefinite,  as  in  the  case  of  Mr.  Grant  senior,  who  became 
bound  to  leave  at  his  death  a  certain  portion  of  the  means  and  estate  of  which  he  should 
then  be  possessed,  and  who  might  have  spent  the  whole  of  his  means  and  estate  during 
his  life.  This  was  an  obligation  for  payment  of  a  specific  sum  of  £2000,  which  took 
effect  the  moment  the  contract  was  entered  into.  There  was  to  be  a  trust,  or  what 
▼as  equivalent  to  a  trust,  created  at  the  death  of  old  Mr.  Anderson,  to  protect  the  sum 
for  behoof  of  the  beneficiaries.  But  nothing  remained  optional  with  him  till  his 
death  If  he  had  become  bankrupt,  I  can  have  no  doubt  that  there  would  have  been 
a  ranking  on  his  estate  for  the  provision.  If  the  marriage  was  not  then  dissolved, 
there  would  have  been  a  ranking  for  the  liferent,  and  a  contingent  rankinff  for  the 
fee.  As  your  Lordship  has  observed,  the  provision  bore  fruit  immediately  in  the 
shape  of  interest  For  although,  so  long  as  the  two  spouses  lived  in  the  family  of  old 
Mr.  Anderson,  the  interest  was  not  to  te  payable ;  that  was  on  the  footing  that  their 
maintenance  was  equivalent  to  the  interest. 

I  have  no  doubt  at  all,  therefore,  that  from  the  first  there  was  a  complete  and 
onerous  obligation  for  the  sum  of  £2000  in  liferent  to  the  spouses,  and  eventually 
to  their  children  in  fee.  But  although  the  obligation  was  absolute,  it  was,  so  far  as 
the  fee  was  concerned,  contingent  on  there  being  a  child  or  children  of  the  marriage. 
The  possible  failure  of  a  child  or  children  was  contemplated,  and  in  that  case,  the 
interest  would  be  payable,  but  not  the  capital. 

That  raises  the  question,  what  was  meant  by  the  failure  of  a  child  or  children  of 
the  marriage  %  Did  it  mean  failing  a  child  or  children  being  born,  or  failing  a  child 
or  children  surviving  the  dissolution  of  the  marriage  1  I  agree  with  your  Lordship 
in  the  chair  that  the  ordinary  meaning  of  such  a  condition  in  marriage-contracts  is 
failing  a  child  or  children  (or,  what  is  the  same  thing,  failing  issue)  alive  at  the  dissolu- 
tion of  the  marriage.  But  while  that  is  so  in  the  general  case,  I  think  the  construction 
may  be  very  easily  afiected,  so  as  to  shew  that  the  meaning  was  failing  a  child  or 
children  coming  into  existence.  The  main  thing  here  which  tends  in  that  direction 
is  that  interest  is  payable  from  the  first,  and  apparently  with  a  view  to  the  mainten- 
ance of  the  children  as  well  as  of  their  parents ;  for  the  suspensive  condition  as  to 
the  interest  implies,  I  think,  that  till  it  became  payable,  Mr.  Anderson  senior  was  to 
maintain  the  children  as  well  as  the  parents  in  family  with  himself.  The  effect  of 
this,  however,  is  weakened  by  the  fact  that  while  the  wife  survives,  the  interest  is  to 
be  payable  to  her  exclusive  of  the  jus  mariti  of  her  husband,  on  whom  the  law  lays 
the  burden  of  maintaining  the  children.  I  admit  the  question  to  be  a  narrow  one 
between  vesting  at  birth  and  vesting  at  the  dissolution  of  the  marriage.  But  on  the 
whole  I  do  not  think  there  are  sufficient  indications  here  to  shew  that  the  capital 
sum  was  intended  to  vest  on  any  other  contingency  than  the  existence  of  issue  at 
dissolution  of  the  mar-[342]-riage.  The  practical  result  is  the  same  with  that  arrived 
at  by  the  Lord  Ordinary,  although  the  ground  is  different. 
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Lord  Ardmillan. — ^In  dispoeing  of  the  question  which  in  this  action  of  multiple- 
poinding  has  arisen  on  the  construction  of  the  deed  before  us,  it  is  of  the  utmost  im- 
portance to  bear  in  mind  the  nature  and  character  of  that  deed,  for  that  chiefly 
determines  the  principles  applicable  to  its  construction. 

This  is  not  a  provision  of  a  testamentary  character.  The  deed  with  which  we  are 
deaUng  is  an  antenuptial  contract  of  marriage — ^a  contract  of  a  most  onerous  character, 
with  relative  and  counterpart  obligations.  Alexander  Anderson,  the  father  of  the 
bride,  becomes  a  party  to  the  antenuptial  contract  of  his  daughter,  and  undertakes 
an  onerous  obligation  in  favour  of  the  spouses  and  of  the  children  nascituri  of  the 
marriage.  He  binds  himself,  his  heirs,  executors,  and  successors,  "  to  lay  out,  at 
the  term  of  Whitsunday  or  Martinmas  that  shall  happn  next  after  his  death,  or  as 
soon  thereafter  as  circumstances  will  permit,  the  sum  of  £2000  sterling,  upon  sufficient 
bond,  heritable  or  moveable,  for  behoof  of,  and  taken  payable  to,  the  said  Helen 
Anderson  and  Ludovick  William  Grant,  and  the  survivor  of  them,  in  conjunct  life- 
rent, for  the  liferent  use  of  them  and  the  longest  liver  of  them  allenarly,  and  to  the 
child  or  children  to  be  procreated  of  the  marriage,  equally  between  them,  whom  failing, 
to  the  nearest  heirs  or  assignees  of  the  said  Alexander  Anderson  whomsoever  in  fee." 
In  this  obligation  Mr.  Anderson  is  the  debtor  from  its  date.  The  onerous  character 
of  the  marriage-contract  quaJifies  all  the  obligations;  and  especially  the  obligation 
of  Mr.  Anderson,  a  third  party  entering  into  the  contract  of  his  daughter,  not  for  the 
purpose  of  bequeathing,  but  for  the  purpose  of  binding  himself  by  obligation.  It  is 
true  that  this  provision  is  to  be  settled  and  secured  by  investment  after  the  death  of 
the  obligant ;  but  it  is  a  good  provision,  resting  on  a  most  onerous  obligation  from 
the  date  of  the  marriage.  The  contract  took  effect  immediately  in  all  its  several 
obligations ;  and  the  primary  consideration  in  construing  the  deed  is,  that  this  is  not 
a  will,  but  a  contract  with  an  immediate  obligation ;  it  is  not  even  a  provision  by  a 
parent  for  existing  or  expected  children,  but  an  onerous  engagement  by  a  third  party 
interposing  in  order  to  mark  the  onerositv,  and  insure  the  security  of  the  obligation. 
Mr.  Anderson  might  have  bequeathed  this  sum  to  his  daughter;  but  that  would 
not  have  made  the  provision  equally  secure,  because  it  would  not  have  conferred  an 
immediate  interest,  or  created  an  immediate  obligation.  Instead  of  beaueathing  it, 
he  accordingly  bound  himself  by  this  contract.  But  if,  from  the  date  of  tne  marriage, 
this  onerous  obligation  existed,  there  must  have  been  a  corresponding  interest  and 
right  co-existent  with  the  obligation ;  the  spouses  had  by  the  marriage-contract  merely 
a  liferent,  the  fee  being  provided  to  the  children  of  the  marriage;  and  there  is  no 
marriage-contract  trust  created  for  securing  and  extricating  the  provision.  But  that 
does  not  impair  the  security  of  the  provision  to  the  chilAi^n,  for  in  such  cases  the 
principle  that  a  fiduciary  fee  is,  from  the  date  of  the  marriage,  in  the  spouses  for  behoof 
of  the  children  of  the  marriage,  is  well  understood,  and  is  recognised  by  many 
decisions. 

Here  the  only  child  of  the  marriage  was  bom  in  1831,  and  died  in  1832.  Mr. 
Anderson,  the  granter  of  the  obligation,  died  in  1838,  and  the  marriage  was  dissolved 
by  the  death  of  Mrs.  Grant  in  1862.    Mr.  Grant  himself  died  in  1863. 

The  question,  whether  any  right  vested  in  this  child,  William  Grant,  is  attended 
with  much  difficulty.  But  after  careful  examination  of  the  authorities,  in  so  far  as 
applicable  to  this  marriage-contract,  I  am  not  able  to  reach  the  conclusion  at  which 
your  Lordships  have  arrived.  I  have  formed  the  opinion  that  the  beneficial  interest 
in  this  provision  of  £2000,  the  jtis  crediti  in  the  fee,  which  was  held  fiduciarily  by  the 
liferenting  parents,  did  vest  at  the  birth  of  this  child  in  the  children  of  the  marriage 
as  a  class,— in  him  for  himself,  if,  as  is  proved  to  be  the  case,  he  was  the  only  child  of 
the  marriage,  and  if  other  children  were  born,  then  in  him  for  his  share  along  with 
others,  according  to  the  number  of  children.  The  existence  of  one  child  of  the  marriage 
opened  the  right  to  the  class,  subject  undoubtedly  to  fluctuation  in  the  amount 
of  interest  or  share,  but  efiectual  against  the  obligant,  and  excluding  the  ulterior 
destination  to  the  obligant's  heirs  or  assignees.  This  is,  I  think,  the  correct  deduction 
from  the  authorities,  and  especially  from  the  decisions  in  the  cases  of  Preston  v.  Well- 
wood,  24th  February  1791,  Bell's  Cases,  p.  198;  Maxwell  v,  Logan,  20th  December 
1836;  Watson  v.  Marjoribanks,  17th  [343]  February  1837;  Baillie  v,  Seton,  16th 
December  1853  (Lord  Eutherfurd's  note);  Beattie's  Trustees  v.  Cooper's  Trustees, 
14th  February  1862  ;  Romanes  v.  Riddell,  13th  Januarv  1865. 

The  view  which  the  Lord  Ordinary  has  taken  is,  that  because  the  child  William 
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Grant  predeceased  Mr.  Anderson,  the  obligant  in  the  contract,  he  had  no  vested  right. 
I  cannot  concur  in  that  view  (which  I  do  not  think  applicable  to  this  case),  where  there 
was  an  immediate  obligation  on  the  sranter,  and  a  debt  from  the  date  of  the  contract. 
K  the  death  of  the  granter  were  held  to  be  the  period  of  vesting,  it  would  follow  that 
there  would  have  b^n  no  vesting,  though  the  marriage  had  been  dissolved  long  before 
the  granter *s  death,  and  though  there  had  been  children  of  the  marriage  who  had 
themselves  married,  but  who  predeceased  the  granter  without  issue.  On  the  other 
hand,  it  would  also  follow  that  there  would  be  no  vesting,  if,  after  the  granter's  death, 
a  child  of  the  marriage  had  been  born  and  were  now  alive.  The  fee  of  the  provision, 
according  to  the  Lord  Ordinary's  view,  would  pass  to  the  granter's  heirs  and  assignees 
on  his  death,  and  children  subsequently  bom  would  get  nothing.  Such  results  appear 
to  me  unreasonable,  unnatural,  and  opposed  to  the  manifest  intention  of  Mr.  Anderson, 
and  of  all  the  parties  to  the  contract.  But  they  are  the  necessary  results  of  holding 
that  the  provision  could  only  vest  in  a  child  of  the  marriage  Uving  at  the  date  of  Mr. 
Anderson  s  death.  I  do  not  understand,  however,  that  this  proposition  was  ultimately 
supported  seriously  in  the  argument  at  the  bar ;  it  has  not  been  adopted  by  any  of 
your  Lordships ;  and  it  does  not  commend  itself  to  mv  mind.  To  me  it  appears  that 
there  is  no  fitness,  or  legal  accuracy,  in  speaking  of  this  provision  as  vesting  a  morle 
Ustatoris.  This  is  not  a  will,  but  a  contract.  Mr.  Anderson  is  not  a  testator,  but  an 
obligant.  The  operation  of  investing  for  the  respective  interests  of  liferent  and  fee 
was  to  be  performed  after  the  death  of  the  obUgant,  but  the  obUgation  itself,  and  the 
right  to  the  provision  which  fell  to  be  secured  by  investment,  was  not  suspended  till 
the  period  for  investment  arrived. 

Another  view  has  been  taken,  and  has  been  ably  argued,  both  by  Mr.  Lee  and 
by  the  Solicitor-General.  It  is  said  that  there  was  no  vesting  till  the  dissolution  of 
the  marriage,  which  was  in  1862.  This  is  the  construction  which  your  Lordships 
have  adopted ;  and  certainly  it  is  in  most  cases  a  natural  and  reasonable  construction. 
In  this  view,  however,  it  is  necessarily  involved,  that  if  William  Grant,  who  died  in 
1832,  had  lived  to  the  age  of  thirty,  and  died  in  1861,  he  could  not  by  his  own  marriage- 
contract  have  secured  the  provision  to  his  wife,  because  he  would  have  predeceased 
the  dissolution  of  the  mamage.  I  could  not  arrive  at  that  conclusion  without  some 
difSculty,  even  if  there  were  no  stipulation  about  the  payment  of  interest.  But  there 
is  an  important  stipulation  on  that  subject  in  the  marriage-contract,  which,  in  the 
clause  of  obligation,  provides  that  the  sum  of  £2000  "  shall  bear  interest  from  the  date 
of  the  said  Helen  Anderson  and  Ludovick  William  Grant's  leaving  the  family  of  the 
said  Alexander  Anderson."  This  interest  on  the  provision  was  thus  plainly  due  to 
the  spousea  while  the  marriage  subsisted,  and  while  Alexander  Anderson  was  still 
alive.  When  they  quitted  the  family  of  Mr.  Anderson,  which  they  did  in  or  about 
November  1831,  the  child  WilUam  Grant  was  alive,  and  interest  on  the  provision  of 
£2000  held  by  Mr.  and  Mrs.  Grant  in  Uferent  and  that  child  in  fee,  was  by  the  contract 
due  and  payable  from  that  date.  Now,  I  have  always  understood  that  in  considering 
a  question  of  vesting  of  family  provisions,  where  interest  is  declared  to  be  due  on  the 
provision  from  any  particular  date,  that  furnishes  a  strong  argument  for  vesting  at 
that  date.  I  cannot  think  that  this  stipulation  is  in  favour  of  the  liferenters  only. 
It  appears  to  me  to  be  an  obligation  to  pay  interest  on  the  capital  of  the  provision, 
board  being  considered  as  a  substitute  for  the  interest.  There  is  much  force  in  the 
observation  of  Lord  Deas  on  the  exclusion  of  the  jus  mariti,  and  I  feel  its  importance ; 
but  it  does  not  satisfy  me  that  the  provision  of  interest  is  limited  to  the  liferents.  The 
stipulation  does  secure  the  wife's  interest  in  the  liferent,  but  it  is  also  an  accessory 
and  augmenting  quality  of  the  deeper  and  more  abiding  interest  in  the  capital.  It  is 
not  easy  to  escape  from  the  conclusion  that  there  is  a  vested  right  to  a  provision  on 
which  interest  is  due  and  payable.  In  the  case  of  Kennedy  v,  Cra\dord,  20tn  July  1841, 
the  Court,  after  considering  cases,  were  of  opinion  that  the  provision  vested  from  the 
date  when  interest  commenced  to  run.  In  the  present  case,  the  interest  being,  as 
I  think,  a  substitute  for  board,  [344]  or,  still  more  accurately,  the  board  being  a  substi- 
tute for  the  interest,  the  inference  is  that  interest,  or  board  in  place  thereof,  commenced 
at  the  date  of  the  marriage.  From  that  date  there  was,  as  I  have  already  explained, 
an  existing  debt  and  an  existing  right ;  and  on  that  debt,  from  the  same  date,  the 
spouses  for  their  liferent  interest,  and  as  fiduciary  trustees  for  the  children  of  the 
marriage,  were  entitled  either  to  interest  on  the  sum  provided,  or  to  board  in  Mr. 
Anderson's  family  in  place  thereo/.    Clothed  with  this  right  for  themselves  and  for 
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their  children,  Mr.  and  Mrs.  Grant  left  Mr.  Anderson's  house  in  November  1831, 
with  a  living  child,  this  William  Grant,  and  thereafter  they  received  interest  on  the 
provision  till  Mr.  Anderson's  death  in  1838. 

The  contention  here  has  been,  that  notwithstanding  this,  there  was  no  vesting 
of  the  fee  of  the  provision  till  the  dissolution  of  the  marriage  in  1862.  I  am  not  satisfied 
with  this  arfi:ument.  1  do  not  think  it  clear  that  it  would  have  been  well  founded, 
apart  from  the  stipulation  as  to  interest ;  for  I  am  rather  disposed  to  think  that  the 
words  "  whom  failing  "  preceding  the  ulterior  destination,  may  in  this  contract  be 
fairly  read  as  meaning  **  tailing  the  existence  of  children,''  not "  failing  the  survivance 
b^  children  of  the  dis^lution  of  the  marriase."  But  I  do  not  rest  m^  opinion  on  this 
view,  for  I  agree  with  your  Lordships  that  the  dissolution  of  the  marriage  is,  eenerally, 
a  natural  and  appropriate  period  for  the  vesting  of  such  provisions.  I  read  the  con- 
tract as  importing  counterpart  obligations  of  a  highly  onerous  character ;  and,  taking 
into  consideration  this  provision  for  the  payment  of  interest,  I  feel  the  question  to  be 
relieved  of  much  of  its  difficulty,  and  I  have  accordingly  arrived  at  the  conclusion 
that  William  Grant,  though  predeceasing  both  his  parents,  had  a  vested  right  and 
interest  in  this  provision.  It  is  not,  I  understand,  disputed  that  if  this  be  the  case, 
the  right  to  the  same  is  now  in  tlie  person  of  the  claimant,  Mr.  Gordon,  under  the 
trust-settlement  of  Mr.  and  Mrs.  Grant. 

The  following  interfocutor  was  pronounced : — *"  Recall  the  fifth  or  last  finding  in 
the  interlocutor  submitted  to  review,  and  in  place  thereof  find  that  William  Grant, 
the  only  child  of  the  marriage,  having  predeceased  the  dissolution  of  the  marriace, 
the  fee  of  the  £2000  in  question  never  vested  in  him,  but  belones  to  the  trustee  on  tne 
sequestrated  estate  of  the  said  James  Anderson  :  Quoad  ultra  adhere  to  the  interlocutor 
reclaimed  against :  Find  the  reclaimer  liable  in  expenses  since  the  date  of  the  Lord 
Ordinary's  interlocutor ;  allow  an  account,"  Ac. 

SooTT,  MoNCRiEFF,  &  Dalgety,  W.S.— MACKKNzns  &  Fraseei,  W.S.— Agents. 

[Approved  and  applied,  Walkinshaw's  Trs.  v.  Walkinshaw,  1872,  10  M.  763.] 
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James  Howie  Young,  Petitioner.— Fraser. 

Foreign  Country — Warrant  to  transmit  Recorded  Deeds  to  England  refused. — Petition 
for  warrant  to  the  Lord  Oerk-Begister,  or  other  officer  of  records,  to  exhibit  in  the 
Court  of  Chancery  in  England,  for  the  purposes  of  a  suit  depending  there,  certain 
deeds  recorded  in  the  books  of  Council  and  Session,  refused,  after  communication 
with  the  Vice-Chancellor,  on  the  groimd  that  the  Court's  control  over  the  deeds 
could  not  be  insured  in  the  event  of  their  being  sent  to  England. 

The  petitioner,  James  Howie  Young,  was  a  party  to  a  suit,  Maclachlan  v.  Lord 
and  others,  in  the  Court  of  Chancery  in  England,  for  administering  the  estate  of  one 
Peter  Cochrane,  deceased,  in  which  suit  the  petitioner  stated  that  questions  of  pedigree 
and  identity  of  parties,  extending  over  upwards  of  a  century  and  a  half,  were  involved- 
The  petitioner  claimed  to  be  entitled,  as  one  of  the  nearest  of  kin  to  the  said  Peter 
Cochrane,  to  a  considerable  share  of  his  moveable  estate ;  and  to  aid  him  in  supporting 
his  claim  in  the  suit  in  the  Court  of  Chancery,  he  presented  this  petition  to  tne  Court 
of  Session,  praying  the  Court  "  to  grant  warrant  to  and  authorise  the  Lord  Clerk- 
Eegister  and  Deputy-Keeper  of  the  Eecords,  or  other  officer  of  records,  to  proceed  to 
London  with  the  several  deeds  or  instruments  mentioned  in  the  schedule  hereto,  for 
the  purpose  of  exhibiting  the  same  to  the  said  Court  of  Chancery  in  England  on  all 
necessary  occasions,  within  six  [345]  months  from  the  date  of  your  Lordships'  warrant, 
and  thereafter  to  return  said  deeds  to  the  record." 

The  deeds  for  the  transmission  of  which  warrant  was  thus  sought,  were-y{l)  a 
disposition  of  certain  lands,  dated  in  1757,  and  registered  in  the  books  of  Council  and 
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Seesioii  on  24th  NoYember  1773 ;  and  (2)  a  discharge,  dated  in  1728,  and  registered 
in  the  said  books  on  17th  April  1745.  The  petitioner  had  no  interest  under  these 
deeds,  but  his  object  in  desiring  their  exhibition  in  the  English  Court  was,  by  means 
of  certain  statements  contained  in  them,  to  disprove  the  allegations  as  to  points  in  a 
family  history,  on  which  an  opposing  claimant  founded  his  case. 

The  petition  was  before  the  Court  on  a  former  occasion,  when  consideration  of  it 
was  ddayed  until  there  had  been  opportunity  for  correspondence  with  Vice-Chancellor 
Kindersley,  in  whose  Court  the  said  suit  was  depending,  with  the  view  of  obtaining 
an  assurance  that  if  the  documents  were  transmitted  to  England,  the  control  over 
them  by  the  Court  of  Session  would  not  be  infringed  on. 

A  copy  of  the  following  correspondence  was  transmitted  to  the  Lord  Justice-General 
by  the  Deputy-Keeper  of  the  Records,  and  was  laid  before  the  Court : — 

The  Lord  Gerk-Begister  to  the  Vice-Chancellor  Kindersley. — "H.M.  General 
Register  House,  Edinburgh,  24th  January  1866. — Sir, — I  have  been  requested  by  the 
Court  of  Session  to  communicate  with  your  Honour  in  reference  to  the  enclosed  petition, 
which  has  just  been  presented  to  the  Court  by  James  Howie  Young,  merchant  in 
Glasgow.  That  petition  has  for  its  object  to  obtain  the  sanction  of  the  Court  to  the 
exhibition  before  your  Honour  at  the  hearing  of  a  cause  now  pending, — *  Maclachlan 
f.  Lord  and  others,* — of  certain  original  deeds,  recorded  in  the  books  of  Council  and 
Session,  of  dates  17th  April  1745  and  24th  November  1773,  and  which  accordingly 
form  portions  of  the  public  records  of  Scotland,  placed  under  my  official  custody  and 
superintendence.  The  main  purpose  of  the  registration  of  these  deeds  having  been 
the  preservation  of  the  originals  in  public  custody,  it  is  very  obvious  that  except  in 
drcumstances  wherein  the  Court  of  Session  shall  consider  it  essential  for  the  ends  of 
justice  that  the  originals  should  be  permitted  to  go  beyond  their  jurisdiction,  they 
ought  not  to  be  removed  from  their  present  place  of  deposit.  The  statements  in  Mr. 
Young's  petition,  however,  do  not  appear  to  establish  any  necessity  for  such  permission 
being  granted.  He  requires  merely,  as  it  would  seem,  to  instruct  some  part  of  the  tenor 
of  the  documents, — an  object  which,  in  the  Courts  in  Scotland,  would  be  fully  accom- 
plished by  the  production  of  official  copies,  or,  as  they  are  technically  called  here,  *  extracts,' 
certified  by  the  proper  officer.  Such  extracts  are  in  themselves  equally  probative 
as  the  originals,  and  besides  being  so  held  in  the  Scotch  Courts,  they  are  frequently 
received  in  evidence  both  before  committees  of  the  House  of  Commons,  and  of  the 
House  of  Lords  adjudicating  in  peerage  cases.  Any  difficulty,  moreover,  as  to  their 
reception  upon  that  footing  before  your  Honour,  would,  it  is  thought,  be  readily  over- 
come by  adducing  the  attesting  officer  as  a  witness  to  prove  their  verity.  Assuming, 
however,  circumstances  to  be  yet  brought  before  the  Court  sufficient  to  instruct  a 
fair  case  of  necessity  for  the  exhibition  in  this  instance  of  the  original  deeds,  it  is  very 
palpable  (having  regard  to  the  object  of  their  registration)  that  it  is  incumbent  on 
the  Court  not  only  to  adopt  every  precaution  to  ensure  their  safety  and  their  due 
return,  but  also  to  require  adequate  guarantee  that  their  custody  of  the  documents 
shall  not  be  interfered  with.  All  the  more  necessary  does  this  seem  in  a  case  wherein 
exhibition  of  the  original  deeds  is  applied  for  by  a  party  having  no  interest  whatever  in 
the  documents,  and  for  a  purpose  entirely  collateral  and  totally  unconnected  either  with 
the  objects  for  which  the  deeds  were  granted,  or  with  the  subject-matter  of  them. 
The  petition,  you  will  observe,  prays  that  the  deeds  [346]  naay  be  made  available  as 
evidence  before  your  Honour  in  the  custody  of  an  officer  of  this  department,  and  this 
course  of  proceeding  would  afford  security  both  for  the  safety  of  the  deeds  in  their 
transit,  and  for  their  restoration  to  the  record,  but  for  certain  circumstances  which 
occurred  some  years  ago  in  the  Probate  Court  in  England  in  the  case  of  *  Shedden  v. 
Patrick.'  In  that  case  documents  produced  before  the  Court  of  Probate  by  the  Deputy- 
Keeper  of  the  Records  in  Scotland  were  taken  from  that  officer,  and  retained  in  England 
few  a  considerable  period,  an  undertaking  by  the  Court  for  their  return  to  the  Record 
even  at  the  close  of  the  trial  being  at  the  same  time  expressly  declined.  Since  this 
occurrence  the  Court  of  Session,  with  every  desire  to  facilitate  the  administration 
of  justice  in  other  courts,  has  felt  that  it  cannot,  except  under  such  conditions  and 
securities  as  it  may  think  right  to  impose,  permit  any  portion  of  the  public  records 
of  this  country  to  be  sent  beyond  its  jurisdiction,  or  any  officer  of  the  record  depart- 
ment to  be  ^;ain  placed  in  circumstances  wherein  he  might  find  himself  unable  to 
implement  his  instructions  as  regards  the  documents  committ^  to  his  charge. 
Accordingly,  before  disposing  of  Mr.  Young's  petition,  the  Court  has  requested  me 
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to  make  this  communication  to  your  Honour,  with  the  view  of  obtaining  a  distinct 
assurance,  that  in  the  event  of  the  petition  being  granted,  the  Court's  custody  of  the 
documents  will  in  no  degree  be  infringed  on.  As  Mr.  Young's  counsel  represents 
that  the  matter  is  somewhat  urgent,  permit  me  to  request  the  favour  of  a  reply  at  your 
earliest  convenience. — I  have,"  &c. 

Vice-Chancellor  Kindersley  to  the  Lord  Clerk  Register : — "  London,  26th  January 
1866. — My  Lord  Clerk  Register, — I  have  the  honour  to  acknowledge  the  receipt  of 
your  letter  of  the  24th  inst.,  in  which  you  mention  that  a  petition  (a  copy  of  which 
you  enclose)  has  been  presented  to  the  Court  of  Session  by  James  Howie  Young,  having 
for  its  object  to  obtain  the  sanction  of  that  Court  to  the  exhibition  before  me  at  the 
hearing  of  a  cause  of  Maclachlan  v.  Lord  and  others  (in  which  Young  is  a  defendant) 
of  certain  original  deeds  recorded  in  the  books  of  Council  and  Session,  and  in  which 
letter^— after  observing  that  the  petitioner  prays  that  the  deeds  may  be  made  avail- 
able before  me  in  the  custody  of  one  of  your  oflScers, — and  drawing  my  attention 
to  what  occurred  in  Shedden  v.  Patrick  before  the  Court  of  Probate,  in  which  documents 
produced  before  that  Court  by  the  Deputy-Keeper  of  the  Records  in  Siftotland  were 
taken  from  that  officer  and  retained  in  England  for  a  considerable  time,  an  under- 
taking by  the  Court  for  their  return,  even  at  the  close  of  the  trial,  being  expressly 
declined, — you  inform  me  that  before  disposing  of  Young's  petition  the  Court  of  Se^on 
has  requested  you  to  make  the  communication  to  me  with  the  view  of  obtaining  a 
distinct  assurance  that,  in  the  event  of  the  petition  being  granted,  the  Court's  custody  of 
the  documents  will  in  no  degree  be  infringed  on.  In  answer  to  your  letter,  I  have  no 
hesitation  in  declaring  my  individual  opinion  to  be  that  where  the  Court  of  Session 
allows  its  own  records  to  be  brought  to  England  in  the  custody  of  its  own  oflScer  for 
the  purpose  of  their  being  produced  as  evidence  before  an  English  court  of  justice,  no 
circumstances  could  justify  the  English  Court  in  taking  them  away  from  such  officer 
and  retaining  them  without  the  consent  of  the  Court  of  Session,  and  as  at  present 
advised,  I  should  act  upon  that  opinion,  if  such  a  question  came  before  me.  Beyond 
thus  stating  my  own  opinion,  I  apprehend  it  is  impossible  for  me  to  give  to  the  Court 
of  Session  the  desired  assurance,  for  not  only  is  it  within  the  Umits  of  possibility  that 
I  might  be  convinced  by  other  precedents  that  my  present  opinion  is  erroneous  (though 
I  do  not  think  any  such  precedent  could  be  found),  but  it  is  to  be  borne  in  mind  that 
any  decision  of  mine  is  subject  to  appeal,  and  I  cannot  of  course  answer  for  the  views 
of  the  appellate  Court. — I  am,"  &c. 

The  petitioner  now  produced  in  support  of  the  petition  an  affidavit,  dated  3 let 
January  1866,  by  Mr.  William  Pearson,  an  English  counsel,  to  the  [347]  effect,  inter 
alia,  that  the  deeds  were  in  his  opinion  "  material  evidence  ifor  the  said  James  Howie 
Young  in  the  said  suit,  and  ought  to  be  produced  as  evidence  for  him  therein  "  ;  and 
that  "  according  to  the  law  of  evidence  in  England,  and  the  practice  of  the  said  High 
Court  of  Chancery,  official  or  other  copies  or  extracts  of  the  said  deeds  or  instruments 
will  not  be  received  as  evidence ;  but  the  originals  thereof  must  be  produced." 

Lord  President. — ^The  Court  has  seen  copies  of  the  communications  that  haTe 
passed  between  the  Lord  Clerk  Register  and  Vice-Chancellor  Sir  Richard  T.  Kindersley. 
The  letter  of  the  Vice-Chancellor  is  both  courteous  and  candid.  It  is  such  a  letter  as 
might  have  been  expected  from  that  eminent  Judge.  His  views  are  against  detaining 
the  deeds,  or  taking  them  out  of[the''custody  of  the  officer  who  might  be  sent  with 
them ;  but  he  very  properly  adds,  that  his  present  opinion  may  be  altered  by  argu- 
ment or  precedent,  or  that  his  decision  on  the  point  might  be  reversed  on  appeal.  There 
is  therefore  no  absolute  security  that  the  deeds,  if  sent  to  England,  may  not  be  detained 
there,  perhaps  indefinitely.  We  are  informed  that  an  instance  has  occurred  recently 
of  a  document  which  we  allowed  to  be  taken  to  England  for  exhibition,  in  custody  of 
an  officer,  being  taken  out  of  his  custody,  and  detained  indefinitely,  by  authority  of 
the  English  Court.  We  know  not  how  far  that  instance  might  be  regarded  as  a  pre- 
cedent, and  we  must  now  consider  whether  we  can,  consistently  with  our  public  duty, 
permit  these  deeds,  which  form  part  of  the  public  records  of  tWs  country,  to  be  taken 
away  to  another  country,  where  they  will  be  beyond  our  jurisdiction  or  control.  The 
object  for  which  the  deeds  are  asked  is  stated  to  be  the  using  of  them  as  evidence  for 
a  certain  purpose,  in  a  suit  presently  depending  in  the  Court  of  Chancery  in  England. 
This  Court  has  every  desire  to  facilitate  the  administration  of  justice  in  all  parts  of  the 
kingdom,  and  will  lend  its  aid  to  that  end,  when  it  can  do  so  consistently  with  the  proper 
discharge  of  its  primary  duty.  In  the  present  case  I  think  that  our  duty  requires 
that  we  should  refuse  the  prayer  of  this  petition. 
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Obfierve  what  the  deeds  are.    They  are  the  titles  to  property.    The  owners  got 
them  placed  in  our  records,  there  to  remain  for  preservation,  believing  them  to  be  more 
safe  there  than  in  their  own  possession,  and  to  be  at  all  times  accessible  to  parties  having 
a  proper  interest  in  them.    Once  placed  on  record,  they  cannot  be  withdrawn,  even  by 
the  original  owners  of  the  deeds,  or  by  the  owners  of  the  property  to  which  the  deeds 
relate ;  and  because  they  cannot  be  so  withdrawn,  and  in  order  that  they  may  not  be 
even  temporarily  removed,  our  law  provides  that  official  copies  or  extracts,  signed  and 
issued  by  the  official  extractor,  shall  bear  faith,  and  be  received  as  evidence  of  the 
tenor  of  the  deeds.    The  official  extracts  do  not  even  require  to  be  supported  by  evidence 
of  their  accuracy,  unless  they  are  formally  challenged.    Upon  the  faitli  of  these 
official  extracts,  lands  of  any  extent  are  sola,  and  loans  or  mortgages  to  anv  amount 
are  transacted.    If  the  official  extract  which  the  proprietor  has  obtained  should  happen 
to  be  lost,  he  can  at  any  time  obtain  another  official  extract.    Or  if  several  parties 
have  interest  in  the  property,  or  in  any  matter  which  appears  on  the  face  of  the 
deeds,  each  of  them  can  obtain  an  official  extract.    If  the  accuracy  of  any  extract 
should  be  challeziged,  it  could  at  once  be  tested  by  comparing  it  with  the  original  deed 
in  the  record.    iSoWy  observe  what  you  do  if  you  give  your  sanction  to  these  deeds 
being  carried  out  of  Scotland,  and  thereby  placed  beyond  your  control,  and  to  be  perhaps 
taken  out  of  the  custody  of  the  proper  officer,  and  detained,  it  may  be,  indefinitely,  or 
say  during  the  continuance  of  a  Chancery  suit,  which  may  possibly  be  a  long  period. 
I  think  that  if  you  sanction  that,  you  would  be  giving  your  sanction  to  a  violation 
of  the  purpose  for  which  the  owner  of  the  deeds  got  them  put  into  the  record.    That 
purpose  was,  that  they  should  there  remain  for  preservation,  instead  of  which  you 
woind  be  sending  them  elsewhere,  with  the  risk  of  their  being  taken  out  of  the  custody 
of  the  proper  custodier  of  the  records,  detained  in  a  foreign  country^  and  there  exposed 
to  the  farther  risk  of  being,  through  carelessness  or  accident,  lost  or  mutilated.    Even 
though  not  lost  or  mutilated,  and  though  detained  only  for  a  time,  much  inconvenience 
may  be  caused  by  their  absence  from  the  record.    Parties  entitled  to  have  access  to  them 
for  inspection  cannot  have  such  access.    Parties  desiring  to  get  extracts,  and  having 
a  material  interest  to  obtain  such  extracts  without  delay,  cannot  get  them.    Then, 
observe  who  asks  this  to  be  done,  and  for  what  purpose.    The  peti-[348]-tioner  has  no 
right  in  these  deeds ;  he  has  no  interest  in  the  property  of  which  they  are  the  titles. 
Ihe  purpose  for  which  he  desires  to  use  them  is  not  a  purpose  for  which  the  deeds  were 
made  or  recorded.    He  is  a  stranger  to  the  deeds,  and  the  purpose  for  which  he  desires 
to  use  them  is  altogether  extraneous.    Having  a  suit  in  (jhancery  relative  to  another 
subject,  and  being  desirous  with  reference  to  that  suit  either  to  establish  or  to  disprove 
a  fact  in  the  history  of  a  certain  family,  and  seeing  in  the  narrative  of  these  deeds  some- 
thing which  throws  light  on  that  fact,  he  is  very  naturally,  and  not  improperly,  de- 
sirous to  get  the  benefit  of  that  light.    But  see  what  his  demand  might  lead  to.    There 
may  be  in  the  record  many  other  deeds  which  would  also  throw  some  historical  light 
on  the  family  history  in  question.    There  may  be  many  parties  prosecuting  claims  in 
other  suits,  and  who  may  desire  to  obtain  historical  light  from  deeds  in  our  records. 
Are  we,  for  such  purposes,  to  give  our  sanction  to  removing  to  another  country,  and 
putting  beyond  our  control,  the  title-deeds  of  estates  in  this  country,  which  have  been 
receiv^  into  our  records  and  custody  for  preservation  here )    I  am  not  prepared  to 
do  so. 

I  am,  nevertheless,  inclined  to  think  that  the  petitioner  is  not  without  a  remedy, 
and  that  the  law  of  England  is  not  so  defective  in  the  means  of  letting  in  the  light  of 
truth  as  has  been  represented  to  us.  Where  the  tenor  of  a  writing  would  throw  light 
legitimately  on  a  matter  of  the  kind  in  question,  and  where  the  principal  writing  cannot 
be  had  so  as  to  be  produced  in  Court,  I  am  slow  to  think  that  the  law  of  England  would 
not  admit  other  evidence  of  its  tenor,  such  as  official  extracts  or  examined  copies.  Such 
evidence  has  been  received  in  committees  of  the  House  of  Commons,  and  has  been 
received  in  peerage  cases  in  the  House  of  Lords.  I  do  not  suggest  that  the  official 
extracts  would  be  received  in  England  as  they  are  in  Scotland,  without  evidence  to  i 

verify  them,  but  if  their  acciuacy  is  verified  by  the  evidence  of  the  official  extractors,  ! 

or  other  authorised  persons  who  have  subjected  them  to  double  comparison  with  the 
principal  deeds,  I  am  slow  to  think  that  such  evidence  of  the  tenor  of  the  deeds  would 
not  be  received.  I  cannot  think  that,  if  such  a  state  of  the  law  existed,  it  would  have 
so  long  remained  without  amendment.  The  principle  of  allowing  official  extracts 
or  copies  to  be  received  in  evidence  has  been  repeatedly  recognised  by  the  Legislature 
in  modem  times,  as,  for  instance,  in  regard  to  the  register  of  patents,  the  register  of 
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births,  &c.  I  suppoBe  that  in  some  questions  the  tenor  of  an  inscription  on  a  monu- 
ment of  proved  antiquity  would  be  receivable  in  evidence.  Could  that  not  be  got  at 
without  production  of  the  original  in  Court  1  But,  however  that  may  be,  I  think  that 
our  only  proper  course  is  to  refuse  the  petition. 

Lord  Curriehill. — ^I  entirely  agree  with  your  Lordship. 

This  is  a  most  important  matter,  deeply  affecting  the  interests  of  the  public,  who 
place  their  titles  and  other  writings  upon  our  records  for  preservation,  on  the  under- 
standing that  there  they  are  safe,  and  will  always  be  found  when  they  are  wanted  for 
any  purpose.  But  if  the  Court  order  documents  to  be  taken  out  of  the  record,  and, 
without  the  proprietor's  permission  or  knowledge,  sent  out  of  the  country  and  out  of 
the  jurisdiction  of  the  Court,  and  they  may  there  be  either  lost  or  detained,  I  think 
the  security  which  the  lieges  think  they  have  by  placing  their  documents  in  the  register 
will  be  greatly  diminished,  and  that,  too,  in  cases  where  there  is  no  absolute  neceflsity 
for  so  dealing  with  them. 

Lord  Deas. — ^I  look  upon  the  matter  in  the  same  light.  The  question  is  a  very 
serious  one  for  the  public. 

What  is  wanted  nere  is  simply  a  knowledge  of  the  contents  of  the  deeds.  There 
is  no  question  of  forgery,  in  which  case  it  might  be  necessary  to  have  the  deeds  them- 
selves, to  compare  the  signature.  Now,  in  this  countrv,  there  would  be  no  difficulty 
in  ascertaining  the  contents  without  the  production  of  the  principal  deeds.    For  this 

Furpose  we  admit  official  extracts,  and  we  never  find  this  practice  to  lead  to  any  dubiety, 
can  quite  well  understand  the  reasonableness  of  proof  being  required  in  England 
of  the  genuineness  of  the  signatures  of  the  officials  who  make  and  sign  the  extracts,— 
of  their  authority  to  do  so, — and  even  of  the  accuracy  of  the  extracts  themselves,  by 
the  testimony  on  oath  of  the  official  persons  or  others  who  have  carefully  compared 
them  with  the  record.  I  can  hardly  suppose  that  no  proof  whatever  of  the  accuracy 
of  these  official  extracts  will  render  them  admissible  for  the  purpose  in  question  in 
an  English  Court.  But  if  that  should  really  be  so,  I  do  not  see  that  we  can  be  justified 
in  imperilling  the  rights  and  interests  of  third  [349]  parties  who  have  nothing  to  do 
with  the  pending  suit,  by  infringing  our  own  rules  as  to  the  safe  custody  of  the  deeds 
of  these  parties  in  order  to  satisfy  a  law  or  practice  so  different  from  our  own.  Apart 
altogether  from  any  risk  of  detention  in  England,  there  must  always  be  less  or  more 
risk  that  a  deed,  whoever  is  the  bearer  of  it,  may  be  lost  or  stolen,  or  destroyed  by  the 
way. 

Lord  Ardsollan. — ^I  think  the  question  raised  is  of  great  importance.  It  is  a  very 
serious  matter,  that  parties  who  put  their  deeds  on  record  for  the  purpose  of  preserva- 
tion, should  have  them  sent  to  a  foreign  country,  at  the  risk  of  loss  or  detention,  at 
the  instance  of  one  who  is  neither  the  owner  of  the  deed,  nor  directly  interested  in  it. 
In  this  case  the  petitioner  has  a  mere  collateral  interest,  in  support  of  which  he  wants 
the  deed ;  and  we  cannot  tell  how  many  such  cases  may  arise,  or  where  it  may  be  pro- 
posed to  send  our  deeds.  It  does  seem  to  me  startling,  that  we  are  to  peril  the  loss  of 
the  deed  on  the  motion  of  one  who  desires  to  use  it  merely  as  evidence  to  support  a 
collateral  interest. 

I  rather  think  the  English  court  would  receive  secondary  evidence  of  satisfactory 
character,  when  it  is  made  clear  that  primary  evidence  cannot  be  got,  and  when  the 
purpose  of  referring  to  the  deed  is  not  to  enforce  any  obligation  contained  in  it,  and 
not  to  reduce  or  set  it  aside,  but  only  to  make  use  of  the  narrative  of  it,  as  tending  to 
instruct  a  collateral  fact. 

The  following  interlocutor  was  pronounced  : — **  The  Lords  having  considered  the 
petition  for  James  Howie  Yoimg,  with  the  affidavit  by  Mr.  William  Pearson,  barrister- 
at-law,  emitted  on  Slst  January  1866,  No.  6  of  process ;  letter  by  the  Deputy-Keeper 
of  the  Records,  dated  27th  January  1866,  to  the  Lord  Justice-General,  No.  7  of  process, 
and  copy  of  correspondence  therein  referred  to,  between  the  Lord  Clerk-Kegister  and 
Vice-Ghancellor  Kindersley,  No.  8  of  process,  and  heard  counsel  for  the  petitioner, 
refuse  the  desire  of  the  said  petition,  and  decern." 

Jambs  A.  Robertson,  S.S.G.— Agent. 


IV.  MACPHERSON,  850.  SYKES  V.  WILSON  [1866]  385 

No.  78.  IV.  Macpherson,  349.    2d  Feb.  1866.    2d  Div.— Lord  Barcaple,  R. 

Reuben  Sykes  and  Philemon  Sykes,  Pursuers. —Giordan— JfiZZar. 
WiLiJAM  Wilson  and  Sons,  Defenders. —fifoZ.-ffen..  Young—Gifford. 

PoUtU — Issues. — Issues  adjusted  to  try  a  question  of  violation  of  letters-patent ;  and 
counter  issues  to  try  defences,  (1)  that  the  pursuers  were  not  the  first  and  true 
inventors ;  (2)  that  the  invention  was  publicly  used  prior  to  the  date  of  the  letters- 
patent  ;  (3)  that  the  invention  was  not  practically  useful ;  and  (4)  that  the  descrip- 
tion in  the  specification  was  not  such  as  to  enable  workmen  of  ordinary  skill  to  use 
the  invention. 

Qhserved  that  an  issue  framed  to  try  the  validity  of  a  patent  should  be  preceded  bv 
an  admission  of  the  granting  of  the  patent,  such  admission  not  importing  an  ad- 
mission of  its  validity.  Whether  there  is  a  patent  and  specification  is  not  a  question 
for  a  jury. 

This  was  an  action  of  damages  for  infringement  of  two  patents,  the  one  granted 
in  1860,  the  other  in  1862. 

The  defenders  pleaded ;— (1)  The  alleged  letters-patent,  founded  on  by  the  pursuers, 
are  null  and  void,  or  invalid,  in  respect  the  alleged  inventions  mentioned  therein, 
and  in  the  relative  specifications  and  drawings,  do  not  embrace  or  contain  any  subject- 
matter  which  can  legally  be  made  the  subject  of  a  patent.  (2)  The  said  letters-patent 
are  null  and  void,  or  invalid,  because  the  machinery  or  apparatus  described  therein 
do  not  display  any  ingenuity  or  invention,  and  are  of  no  use  or  public  utihty,  and  do 
not  accomplish  the  ends  or  objects  which  they  profess  to  serve.  (3)  The  said  letters- 
patent  are  null  and  void,  or  invalid,  in  respect  the  pursuers  are  not  the  true  and  first 
inventors  of  the  said  alleged  inventions,  or  of  any  part  thereof.  (4)  The  said  letters- 
patent  are  null  and  void,  in  respect  that  the  said  alleged  inventions  were  publicly 
known  and  used  at  and  prior  to  the  date  of  the  said  letters-patent  respectively. 
(5)  The  said  letters-patent  are  null  and  void,  in  respect  the  said  alleged  inventions  are 
not  sufficiently  or  intelligibly  [350]  described  or  explained,  and  so  as  to  enable  a  work- 
man of  ordinary  skill  to  put  the  alleged  inventions  into  practice.  (6)  The  said  letters- 
patent  are  null  and  void,  because  the  pursuers,  in  the  specifications  and  drawings, 
do  not  sufficiently  distinguish  between  what  is  old  and  not  claimed  by  the  pursuers, 
and  what  is  alleged  to  be  new  and  claimed  by  them.  (7)  The  said  letters-patent  are 
null  and  void,  in  respect  the  said  alleged  inventions  are  not  inventions  of  any  new  j 

paanufacture  within  the  meaning  of  the  said  letters-patent,  or  of  the  statutes  author- 
sing  the  granting  of  letters-patent.     (8)  The  defenders  not  having  infringed  the  letters-  ■ 
patent  founded  on  by  the  pursuers,  or  either  of  them,  they  are  not  liable  in  damages 
to  the  pursuers. 

The  pursuer  proposed  this  issue  : — "  Whether  the  pursuers  obtained  the  letters-  I 

patent,  No.  5  of  process,  dated  27th  January,  and  sealed  3d  July  1860,  and  did  duly  | 

file  an  instrument  or  specification,  in  pursuance  of  the  proviso  contained  in  the  said  j 

letters-patent,  of  which  instrument  or  specification  No.  6  of  process  is  an  extract ;  | 

and  whether,  from  the  Ist  of  October  1863  to  the  18th  of  November  1864,  or  during  | 

part  of  said  period,  and  during  the  currency  of  the  said  letters-patent,  the  defenders  1 

did,  at  their  works,  at  or  near  Bannockbum,  wrongfully,  and  in  contravention  of  | 

the  said  letters-patent,  use  the  invention  described  in  the  said  letters-patent  and 
specification,  or  a  material  part  of  said  invention  ? 

*  Damages  laid  at  £500,  with  interest  from  18th  November  1864."  | 

The  defenders  proposed  the  following  counter  issues  : — ^"  1.  Whether  the  pursuers 
obtained  the  letters-patent.  No.  5  of  process,  dated  27th  January,  and  sealed  3d  July 
1860,  and  duly  enrolled  a  specification  in  pursuance  of  the  proviso  contained  in  the 
said  letters-patent,  of  which  No.  6  of  process  is  an  extract ;  and  whether,  between 
the  Ist  October  1863  and  the  18th  day  of  November  1864,  and  during  the  currency 
of  the  said  letters-patent,  the  defenders  did  at  their  work,  at  or  near  Bannockburn, 
wrongfully  and  in  contravention  of  the  said  letters-patent,  use  the  invention  described 
in  the  said  letters-patent  and  specification  %    Or,  1.  Whether  the  said  invention  de-  j 

scribed  in  the  said  letters-patent,  dated  3d  July  1860,  No.  5  of  process  and  specification, 
an  extract  of  which  is  No.  6  of  process,  is  not  practically  useful  for  the  purposes  therein 
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set  forth  ]  2.  Whether  the  description  contained  in  the  said  specification  is  not  such 
as  to  enable  workmen  of  ordinary  skill  to  practise  the  said  invention  so  as  to  produce 
the  effects  set  forth  in  the  said  letters-patent  and  specification  1  3.  Whether  the  inven- 
tion described  in  the  said  letters-patent  and  specification  is  not  the  original  invention 
of  the  pursuers  1  4.  Whether  the  invention  described  in  the  said  letters-patent  and 
specification  was  known  and  published  in  the  United  Kingdom  prior  to  the  date  of 
the  said  letters-patent  1 " 

Similar  issues  were  proposed  relative  to  the  second  patent.  The  Lord  Ordinary 
reported  these  issues. 

When  the  case  came  before  the  Inner-House,  the  Court  observed  that  the  first 
part  of  the  issue  for  the  pursuers  should  have  been  matter  of  admission. 

The  Solicitor-General,  for  the  defenders,  objected  to  admit  the  grant  of  the  patent, 
on  the  ground  that  in  the  case  of  Binney  v.  Miller,  in  the  First  Division,  that  had  been 
put  in  issue,  because  it  was  thought  that  the  admission  would  prejudice  the  defenders, 
as  being  an  admission  of  the  validity  of  the  patent.  * 
On  the  following  day, — 

Lord  Justice-Clerk. — I  have  spokisn  to  the  Lord  President,  who  tells  me  that 
in  the  case  of  Binney,  where  the  grant  of  the  patent  was  put  in  issue,  that  was  not 
intended  to  protect  the  defender  from  being  regarded  as  admitting  the  validity  of 
the  patent.  He  agrees  with  me  in  thinking  that  the  question,  whether  there  is  a  patent 
and  specification,  is  not  one  for  a  jury,  and  that  the  defenders  will  not  be  prejudiced  by 
the  admission.  The  admission  is  only  that  the  Crown  granted  the  [351]  pa^tent,  and 
that  the  specification  was  filed.  That  admission  ought,  therefore,  to  be  a  stereo- 
typed form. 

An  amended  edition  of  the  issues  was  lodged  containing  the  admission.    After 
discussion  as  to  the  terms  of  the  issues,  the  Court  took  the  case  to  avizandum. 
At  advising,  the  opinion  of  the  Court  was  delivered  by — 

Lord  Justice-Clerk. — ^The  Court  feels  strongly,  that  in  a  branch  of  law  so  entirely 
artificial  as  the  law  of  patents,  it  is  desirable  that  the  forms  of  pleading  should  be 
definitely  settled,  so  as  to  avoid  as  much  as  possible  misunderstanding  or  miscarriage. 

The  pursuer  of  an  action  of  infringement  comes  into  Court  as  patentee  with  a 
crown  grant,  which  constitutes  his  title  to  sue ;  and  if  any  objections  arise  as  to  the 
form  of  the  grant — as  for  example,  that  the  letters-patent  have  not  passed  the  Great 
Seal,  or  are  not  in  the  proper  form,  or  that  no  specification  was  filed — these  are  ob- 
jections to  the  title  to  sue,  and  require  to  be  disposed  of  in  initio  litis. 

If  there  are  no  objections  to  the  title  to  sue,  i,e.  to  the  form  of  the  crown  agent, 
the  grant  should  be  made  matter  of  admission,  and,  a<5cordingly,  it  is  the  almost 
universal  practice  than  an  issue  of  infringement  is  prefaced  by  such  an  admission. 

All  that  remains  for  the  pursuer  is  to  establish  acts  of  infringement,  and  for  that 
purpose  he  takes  an  issue  of  infringement. 

The  patent,  however,  is  still  liable  to  many  objections  in  point  of  law,  and  these  form 
the  subject  of  special  defences ;  some  of  them,  but  not  all,  of  special  issues.  ITie  .special 
defences  which  can  be  stated  to  an  action  of  infringement  are  well  defined,  and  quite 
settled.  All  of  them  are  of  a  purely  technical  character,  and  they  are  all  to  be  found 
in  the  statute  of  monopolies  and  letters-patent.  Unless  the  defenders  can  allege  that 
the  patent  is  not  within  the  Act  of  Parliament,  or  is  inconsistent  with  the  conditions 
of  the  letters-patent,  there  is  no  good  special  defence. 

The  statute  provides  that  letters-patent  may  be  granted  of  the  sole  working  or 
making  of  any  manner  of  new  manufacture  within  this  realm,  to  the  first  and  true 
inventor  or  inventors  of  such  manufacture,  which  others  at  the  time  of  the  making 
of  such  letters-patent  did  not  use,  so  they  be  not  contrary  to  law,  nor  mischievous  to 
the  state,  by  raising  of  the  prices  of  commodities  at  home,  or  hurt  of  trade,  or  generally 
inconvenient. 

There  are  thus  four  special  objections  under  the  statute  : — (1)  That  the  subject- 
matter  is  not  patentable  ;  (2)  that  the  patentee  is  not  the  true  inventor ;  (3)  that 
there  has  been  prior  use  ;  (i)  that  the  invention  is  not  generally  useful. 

In  letters-patent  there  are  conditions  inserted  which  raise  all  these  objections  ex- 
cept the  first,  and  there  is  added  a  condition  which  requires  the  patentee  to  lodge  a 

*  Binney  v.  Miller,  Nov.  21,  1861,  24  D.  63;  Knox  r.  Paterson,  Feb.  20,  1858, 
20  D.  617  ;  Burd  r.  Glen,  ib.  648. 
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specification  describing  his  invention,  and  the  manner  of  working  it,  so  that  there  are 
in  all  fiTe  different  grounds  of  objection  to  a  patent,  and  these  are  the  defences,  and 
the  only  defences,  except  a  general  denial  of  infringement.  Here  the  pleas  are  very 
well  stated. 

liOaying  out  the  ninth  plea,  which  is  not  a  plea  at  all,  and  the  eighth  plea,  which  is 
a  denial  of  the  infringement,  the  other  seven  pleas  resolve  themselves  into  the  five 
objections,  which  can  be  stated.  The  first  and  the  seventh  are  objections  (stated  in 
different  words)  to  the  effect  that  the  subject-matter  of  the  patent  was  not  patentable  ; 
the  second  is  an  objection  to  the  utility ;  the  third,  the  objection  that  the  patentee 
was  not  the  first  inventor ;  the  fourth,  that  the  process  had  been  previously  known 
and  used ;  the  fifth,  that  the  specification  did  not  comply  with  the  condition  in  the 
letters-patent,  that  it  should  be  so  described  that  a  workman  of  ordinary  skill  should 
be  able  to  put  it  in  practice. 

The  only  remaining  plea  is  the  sixth,  which  is  on  the  objection  that  the  patentee 
does  not  sufficiently  distinguish  between  what  is  old  in  the  process  and  what  is  new, 
and  claimed  as  an  invention. 

That  plea,  so  far  as  it  raises  a  question  of  fact,  falls  either  under  the  objection  of 
prior  use,  or  under  the  plea,  that  tjie  patentee  is  not  the  true  inventor.  It  is  merely 
a  modification  of  these,  combined  with  this  well-known  principle  of  patent-law,  that 
if  the  new  matter  be  so  much  mixed  up  with  old  as  to  be  inextricable,  the  patentee  is 
not  an  inventor,  and  the  whole  patent  is  bad.  That  is  a  principle  of  law  which  goes 
a  little  beyond  the  third  and  fourth  pleas,  but  the  matter  of  fact  contained  in  it  must 
fall  within  them. 

Now,  the  first  ground  of  defence,  that  the  subject-matter  is  such  that  a  patent 
[352]  could  not  properly  be  granted,  is  matter  of  law,  and  not  of  fact ;  and  there  can 
be  no  issue  for  it.  It  is,  however,  matter  of  law  which  cannot  be  determined  before 
the  trial,  because  the  Court  cannot  determine  it  until  they  have  heard  the  evidence 
and  fully  understand  the  specification,  but  is  not  the  less  purelv  matter  of  law  for  the 
Court. 

The  other  four  defences  do  require  special  issues,  but  then  there  are  four  only,  and 
not  five  defences,  and  the  objection  to  the  issues  is  that  there  are  here  proposed  five 
issues*  to  try  four  questions.  The  issue  as  to  the  utility  of  the  patent  is  right ;  that 
as  to  prior  use  is  right ;  and  that  as  to  the  sufficiency  of  the  specification  is  right ;  but 
under  the  plea  that  the  patentee  is  not  the  true  inventor  the  defenders  propose  two 
issues.  The  one  is,  whether  the  invention  was  not  original ;  the  other,  whether  the 
invention  was  known  and  published  in  the  United  Kingdom  prior  to  the  date  of  the 
letters-patent. 

Now,  the  Court  is  of  opinion  that  neither  of  these  issues  is  the  proper  issue  to  try 
the  question  under  the  thml  plea,  and  still  less  do  they  think  that  it  is  proper  to  try 
it  under  two  issues.  In  this  particular  branch  of  patent-law,  there  is  considerable 
difiSculty  in  determining  what  shall  constitute  originality.  It  is  a  question  which 
cannot  be  said  to  be  yet  determined,  and  it  would  he  improper  to  settle  issues  which 
would  assume  the  law  one  way  or  other.  There  is  one  class  of  decisions  which  go 
to  this,  that  an  inventor  is  he  who  first  publishes  an  invention,  though  he  may  not  be 
the  actual  inventor.  There  is  another  class  of  cases  which  go  to  this,  that  no  one  can  be 
called  an  inventor  who  is  without  the  personal  merit  of  invention. 

We  are  of  opinion  that  the  proper  issue  to  try  this  objection  to  the  patent,  is  an 
issue  which  shall  follow  as  strictly  as  possible  the  terms  of  the  Act  of  Parliament,  and 
that  it  should  be  in  these  terms  : — **  Whether  the  pursuers  are  not  the  first  and  true 
inventors  of  the  invention  described  in  the  letters-patent  and  specification  1 " 

That  will  raise  every  question  which  the  defenders  can  competently  raise  under  the 
third  plea. 

The  character  of  true  inventor  must  be  taken  as  at  the  date  of  the  letters-patent, 
and  if  any  question  arises  as  to  prior  invention  or  prior  publication,  it  can  be  tried 
under  this  issue. 

In  short,  it  must  be  understood  to  be  the  intention  of  the  Coiut  to  leave  it  open 
under  this  issue  for  the  defenders  to  make  every  objection  against  the  originality  of 
the  patent  and  against  the  patentee  being  the  first  inventor,  which,  under  the  law  of 
patents,  he  could  maintain,  except  only  that  which  depends  upon  the  separate  issue  of 
prior  use. 

The  following  were  the  issues  finally  adjusted  : — "  It  being  admitted  that  the  pur- 
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suers  obtained  the  letters-patent,  No.  5  of  process,  dated  27th  January,  and  sealed  3d 
July  1860,  and  filed  the  specifications,  of  which  No.  6  of  process  is  a  certified  printed 
copy  :  Whether,  from  the  1st  of  October  1863  to  the  18th  of  November  1864,  or  during 
part  of  said  period,  and  during  the  currency  of  the  said  first-mentioned  letters-patent, 
the  defenders  did,,  at  their  works  at  or  near  Biainnockburn,  wrongfully,  and  in  contraven- 
tion of  the  said  letters-patent,  use  the  invention  described  in  the  said  first-mentioned 
letters-patent  and  specification  1  Damages  laid  at  £500,  with  interest  from  18th 
Novemoer  1864.  Or  (1)  Whether  the  pursuers  are  not  the  first  and  true  inventors 
of  the  invention  described  in  the  said  first-mentioned  letters-patent  and  relative  specifica- 
tion ?  (2)  Whether  the  invention  described  in  the  said  first-mentioned  letters-patent 
and  specification  was  publicly  used  in  the  United  ELingdom  prior  to  the  date  of  the  said 
letters-patent  1  (3)  Whether  the  said  invention,  described  in  the  said  firstrmentioned 
letters-patent  and  relative  specification,  is  not  practically  useful  for  the  purposes  therein 
set  forth  1  (4)  Whether  the  description  contained  in  the  said  specification  is  not  such 
as  to  enable  workmen  of  ordinary  skill  to  practise  the  said  invention  so  as  produce  the 
effects  set  forth  in  the  said  first-mentioned  letters-patent  and  specification  1 " 

Issues  in  the  same  terms  were  adjusted  relative  to  the  second  patent. 

The  Court  pronounced  this  interlocutor  : — "  Approve  of  the  issues  as  now  amended, 
being  No.  23  of  process,  and  appoint  them  to  be  the  issues  for  the  trial  of  the  cause,  and 
remit  to  the  Lord  Ordinary." 

MACRlTCraE,  B.\YLEY,  &  HENDERSON,  W.S.— MaCLACHLAN,  IvORY,  &  RODGER,  W.S.— 

Agents. 


No.  79.  IV.  Macpherson,  353.     2  Feb.  18G6.    Whole  Court.— Lord  Kinloch,  1. 

The  Right  Honourable  Clementina  Elphinstone  FLEEifiNG,  Viscountess 

Hawarden,  with  consent  of  her  Husband,  Pursuers.— 

SoL-GeU'.  Young— Pattisoii. 

James  Howdkn  (Trustee  on  the  Sequestrated  Estate  of  the  deceased  John, 

fourteenth  liOrd  Elphinstone),  'Deiendev.—Patton— Millar. 

George  Dunlop,  Defender.— Pattoii— Millar, 

Entail — Clause  of  Devdution — Irritancy — Condition — Bankruptcy — Sequestration. — 
An  entail  provided,  that  if  any  of  the  heirs  of  tailzie  succeeded  to  a  peerage,  they 
should  be  bound  to  denude  of  all  right  to  the  entailed  estate,  which  should  thence- 
forth, ipso  facto,  accrue  to  the  next  heir  of  tailzie,  as  if  the  heir  so  succeeding  were 
naturally  dead.  An  heir  in  possession  having  succeeded  to  a  peerage,  the  next  h^r 
of  entail  raised  an  action  of  declarator,  in  which  held  (in  conformity  with  the  opinions 
of  all  the  Judges) — (1)  that  the  above  provision  was  a  condition  of  the  right  held  by 
the  heir  in  possession,  and  that  on  his  succession  to  the  peerage  the  devolution  of  the 
estates  took  effect  without  a  decree  of  declarator ;  (2)  that  the  next  heir  was  entitled 
to  the  rents  accruing  after  the  date  of  the  succession  to  the  peerage,  in  competition — 
1st,  with  a  creditor  of  his  predecessor  infeft  in  the  estates,  whose  title  was  expressly 
qualified  by  the  conditions  of  the  entail ;  and  2d,  with  the  trustee  on  the  estates  of  his 
predecessor,  which  had  been  sequestrated  subsequently  to  his  succession  to  the  peer- 
age, and  to  the  raising  of  the  action. 

The  facts  of  the  case,  and  the  nature  of  the  action,  are  set  forth  in  the  following 
findings  in  the  interlocutor  pronounced  by  the  Second  Division  on  18th  July  1865  : — 
"  Find  that  the  late  John  Fleeming,  the  original  defender,  was  served  heir  of  tailzie 
and  provision,  and  duly  infeft  in  the  estates  claimed  by  the  original  pursuer,  Lady 
Hawarden,  on  the  1st  May  1841  :  Find  that  by  the  death  of  John,  thirteenth  Baron 
Elphinstone,  on  19th  July  1860,  the  succession  to  the  title  and  honours  of  the  barony 
of  Elphinstone,  in  the  peerage  of  Scotland,  opened  to  the  said  John  Fleeming  as  the 
heir  next  entitled  to  succeed  to  the  said  peerage  :  Find  that  by  the  deed  of  entail  under 
which  the  said  John  Fleeming  held  the  said  estates  it  was  provided,  *  that  in  case  it  shall 
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happen  any  of  the  heirs  of  tailzie  mentioned,  other  than  the  heirs-male  of  my  body, 
or  of  the  body  of  Mr.  Charles  Fleeming,  to  succeed  to  the  title  and  dignity  of  peerage, 
then  and  in  that  case,  and  how  soon  the  person  so  succeeding,  or  having  right  to  succeed 
to  my  said  estate,  shall  also  succeed  or  have  right  to  succeed  to  the  said  title  and  dignity 
of  peerage,  they  shall  be  boimd  and  obliged  to  denude  themselves  of  all  right,  title,  or 
interest  which  may  be  competent  to  them  of  my  said  estate,  and  the  same  shall  from 
thenceforth,  ipso  facto,  accrue  and  devolve  upon  my  next  heir  of  tailzie  for  the  time 
being,  sicklike  as  if  the  person  so  succeeding  and  bound  to  denude  were  naturally  dead  :  * 
Find,  that  on  the  31st  of  October  1860,  the  original  pursuer.  Lady  Ha  warden,  being  the 
heir  of  entail  next  entitled  to  succeed  to  the  said  estates  after  the  said  John  Fieeming, 
raised  the  present  action  against  the  said  John  Fieeming,  and  the  defender  Dunlop  for 
his  interest,  for  the  purpose  of  compelling  the  said  John  Fieeming  to  denude  of  the  said 
estates  in  her  favour,  and  also  for  the  purpose  of  adjudging  the  said  estates  to  belong  to 
her  in  virtue  of  the  said  provision  in  the  said  deed  of  entail,  and  of  the  opening  of  the 
succession  to  the  said  title  and  honours  of  the  barony  of  Elphinstone  to  the  said  John 
Fieeming  :  Find  that  the  defender  Dunlop  was,  during  the  lifetime  of  the  said  John 
Fieeming,  and  at  the  time  when  the  present  action  was  raised,  in  possession  of  the  said 
estates,  and  had  been  in  such  possession  prior  to  the  succession  of  the  said  peerage  open- 
ing to  the  said  John  Fieeming  on  the  19th  July  1860,  as  disponee  under  the  disposition. 
No.  of  process,  executed  in  his  favour  by  the  said  John  Fieeming  on  14th,  and 

r^tered  in  the  General  Register  of  Sasines  on  the  25th  November  1859  :  Find 
that  the  said  disposition,  though  ex  facie  absolute,  was  truly  a  security  for  debt  due  by 
the  said  John  Fieeming  to  the  defender  Dunlop :  Find  that  the  said  John  Fieeming 
and  the  defender  Dun-[354]-lop  lodged  joint  defences  to  this  action,  and  that  thereafter 
the  said  John  Fieeming  died  on  13th  January  1861  :  Find  that  the  estates  of  the  said 
John  Fieeming  were  sequestrated  under  the  Bankrupt  Act  after  his  death  on  7th  July 
1862,  and  the  defender  Howden  is  trustee  in  the  sequestration,  which  is  still  in 
dependence:  Find  that  in  July  1861  the  said  Lady  Ha  warden,  original  pursuer,  was 
serred  in  special  as  heir  of  tailzie  and  provision  of  the  said  estates  to  the  said  John 
Fieeming,  as  the  heir  who  died  last  vest  and  seised  in  the  said  estates  :  Find  that  the 
entail  of  the  said  estates  under  which  the  said  John  Fieeming  held  the  same  was  a  valid 
and  effectual  entail  under  the  statute  1685." 

The  disposition  held  by  Mr.  Dunlop,  as  regarded  the  said  lands,  bore  expressly  to  be 
effectual  to  the  extent  only  of  such  right  and  interest  in  the  estates  as  the  granter 
thereof  could  legally,  with  aue  regard  to  the  fetters  and  conditions  of  the  entail,  convey, 
and  to  be  qualified  and  limited  by  all  the  restrictions  on  the  granter  contained  in  the 
entail. 

The  questions  raised  in  the  action  were,  1,  Whether,  on  the  succession  of  John 
Fieeming  to  the  peerage,  the  right  to  the  estates  ipso  facto  devolved  upon  Lady 
Hawarden  without  any  decree  of  declarator ;  and  2,  whether  Lady  Hawarden  had 
right  to  the  rents  thereafter  accruing  in  competition  (1)  with  Mr.  Dunlop  and  (2)  with 
the  trustee  on  Lord  Elphinstone 's  estates. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  in  a  question 
between  the  pursuer  Lady  Hawarden  and  the  original  defender  John  Lord  Elphinstone, 
the  succession  of  the  latter  to  the  peerage,  on  or  about  19th  July  1860,  had  the  effect 
of  determining  and  bringing  to  an  end,  ipso  facto,  the  right  of  the  said  Lord  Elphin- 
stone in  the  entailed  estate  libelled,  and  of  transferring  to  the  pursuer  the  right  to  the 
said  estate  from  and  after  the  said  date  ;  but  reserves  all  questions  with  alleged  pur- 
chasers or  creditors,  and  generally  between  the  present  pursuer  and  all  others  besides 
the  said  Lord  Elphinstone,  and  appoints  the  cause  to  be  enrolled."  * 

*  "  NoTR — If  the  judgment  of  the  Lord  Ordinary  in  the  relative  process  between 
the  parties,  finding  the  entail  of  the  lands  in  question  a  valid  right  in  the  pursuer's 
person,  be  well  founded,  the  present  action  ceases  to  have  much  materiality.  But 
questions  may  still  arise  as  to  the  possession,  and  right  to  the  rents ;  and  the  Lord 
Ordinary  has  therefore  found  it  necessary  to  consider  the  points  raised,  so  far  as  different 
from  those  raised  and  determined  in  the  other  case. 

"  The  entail  now  in  question  contains  an  express  provision  *  that  in  case  it  shall 
happen,'  &e, — [His  Lordship  here  quoted  the  clausie  of  devolution.] 

*  John  Fieeming,  the  heir  then  in  possession,  succeeded  to  the  peerage  as  Lord 
Hphinstone,  on  lOtli  July  1860.    The  effect,  as  in  a  question  with  the  pursuer,  the 
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[355]  The  defenders  reclaimed.  The  CJourt  ordered  written  argument  on  the  ques- 
tion whether  the  Lord  Ordinary's  interlocutor  "  should  be  adhered  to  or  altered." 

After  cases  were  boxed,  the  Second  Division,  on  18th  July  1865,  recalled  the  Lord 
Ordinary's  interlocutor,  pronounced  the  findings  above  quoted,  and  appointed  **  the 
revised  cases  for  the  parties,  with  the  record  and  productions,  to  be  laid  before  the  Judges 
of  the  First  Division  and  the  permanent  Lords  Ordinary,  for  the  purpose  of  their  Lord- 
ships giving  their  opinions  in  writing  on  the  following  questions  : — (1)  Whether  the 
devolution  of  the  estates  provided  by  the  said  clause  of  the  deed  of  entail  took  effect 
ipso  facto  on  the  succession  to  the  said  peerage  opening  to  the  said  John  Fleeming,  so 
as  to  entitle  the  said  Lady  Hawarden  to  immediate  possession  of  the  said  estates,  and 

next  heir,  was,  in  the  estimation  of  the  Lord  Ordinary,  to  bring  his  right  in  the 
entailed  estate  immediately  to  a  termination.  It  is  said  that  to  have  this  effect  it  was 
necessary  that  a  declarator  should  be  brought,  and  a  decree  of  declarator  obtained 
during  John  Fleeming's  lifetime.  The  Lord  Ordinary  cannot  so  hold.  The  right 
lay  in  the  pursuer,  independently  of  any  declarator ;  and  the  declarator  only  established 
that  right  in  the  event  of  resistance.  The  case  is  not  that  of  a  contravention  of  the  entail, 
in  which  case  it  is  said  that  a  declarator  of  irritancy  must  be  brought  during  the  life 
of  the  contravener,  in  order  to  evacuate  his  right.  There  is  no  contravention  of  the 
entail  involved.  There  is  no  irritancy,  in  the  common  sense  of  the  term.  The  right 
of  John  Fleeming  came  to  an  end  by  no  act  or  fault  of  his,  but  simply  because  his  right 
of  succession  was  a  conditional  right,  and  came  to  an  end  when  the  contemplated  con- 
tingency arose.  The  provision  in  the  entail  was  simply  a  condition  of  the  succession, 
undoubtedly  to  be  enforced  by  the  law,  but  which  apparently  does  not  require  the 
execution  of  an  entail,  or  the  juxtaposition  (for  they  have  no  direct  application)  of 
irritant  and  resolutive  clauses,  to  give  it  effective  operation. 

"  It  is  the  opinion  of  the  Lord  Ordinary  that,  m  a  question  with  the  next  heir, 
the  beneficial  right  to  the  estate  became  immediately  transferred,  whatever  legal 
steps  might  be  necessary  to  enforce  the  transference.  But  it  by  no  means  follows 
[355]  tbat  the  succession  to  the  peerage  operated,  ipso  facto,  to  divest  John  Fleeming 
of  the  estate,  in  a  question  with  creditors  or  purchasers.  John  Fleeming  was  possess- 
ing on  infeftment ;  and  it  appears  to  the  Lord  Ordinary,  as  at  present  advised,  that 
any  rights  given  to  third  parties  by  the  state  of  the  records  (subject,  of  course,  to  the 
limitations  of  the  entail,  so  far  as  legally  effectual)  remained  entire,  notwithstanding 
the  succession  to  the  peerage.  The  Ixjrd  Ordinary  had  no  argument  addressed  to  him 
on  the  distinction  between  the  case  of  Lady  Hawarden  and  that  of  third  parties.  Nor 
was  he  shewn  to  what  precise  extent  the  point  entered  into  the  present  case.  He  has 
therefore  at  present  gone  no  further  than  to  determine  the  question  as  between  the 
heirs  of  entail  themselves. 

**  It  was  maintained  by  the  defender,  that  the  peerage  clause  in  the  entail  had  become 
inoperative  in  respect  of  the  terms  of  a  private  Act  of  ParUament,  passed  in  the  9th 
and  10th  years  of  her  present  Majesty.  The  Lord  Ordinary  has  looked  carefully  into 
the  proceedings  connected  with  the  passing  of  this  Act,  and  is  satisfied  that  they  have 
no  bearing  on  the  entail  involved  in  the  present  action,  commonly  called  the  Wigton 
entail.  They  arose  in  regard  to  the  lands  contained  in  another  entail,  commonly  called 
the  Cumbernauld  entail.  It  would  appear  that,  in  consequence  of  certain  proceedings 
connected  with  the  creation  of  freehold  qualifications,  it  had  come  to  be  doubtful  whether 
these  particular  lands  were  effectually  entailed.  An  arrangement  took  place  amongst 
the  members  of  the  family,  under  which  a  large  sum  of  money  (upwards  of  £30,000) 
was  borrowed  in  order  to  pay  the  debts  of  Admiral  Fleeming,  the  heir  in  possession, 
and  the  lands  were  anew  entailed,  and,  as  was  supposed,  effectually,  on  the  series 
of  heirs  in  the  original  entiiil.  It  was  part  of  the  arrangement  that  the  peerage  clause 
in  the  original  entail  should  be  omitted  out  of  the  new  entail,  which  it  accordingly  wac. 
All  this  was  done  under  the  authority  of  a  private  Act  of  Pariiament.  But  the  whole 
arrangement  was  confined  to  the  lands  then  specially  in  question,  and  which  are  most 
specifically  described  in  the  proceedings,  and  the  proposed  new  entail  of  these  lands. 
The  enactment  of  the  statute  only  bears  reference  to  this  new  entail.  The  statute  was 
put  into  effect  as  to  this  new  entail  only.  And  nothing  but  the  confusion  often  to  be 
found  in  such  proceedin£;s  can  explain  the  attempted  application  of  this  private  Act 
of  Parliament  to  the  nullification  of  the  subsisting  peerage  clause,  in  the  subsisting 
Wigton  entail." 
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to  the  rents  and  profits  thenceforth  accruing,  without  any  decree  of  declarator  giving 
effect  to  the  devolution  ]  (2)  Whether,  assuming  that  the  debt  which  the  dispo^tion  to 
the  defender  Dunlop  was  intended  to  secure  is  a  subsisting  debt,  the  said  Lady  Hawarden 
was,  in  competition  with  the  said  defender  as  disponee  and  assignee  of  the  said  John 
Fleeming,  entitled  to  the  rents  and  profits  of  the  said  estates  for  the  period  between 
the  succession  to  the  said  peerage  opening  to  the  said  John  Fleeming,  on  the  19th  July 
1860,  and  the  raising  of  the  present  action,  or  for  the  period  between  the  raising 
of  the  present  action  and  the  death  of  the  said  John  Fleeming  ?  (3)  Whether  the 
said  Lady  Hawarden  was,  in  competition  with  the  trustee  on  the  sequestrated  estate 
of  the  said  John  Fleeming,  entitled  to  the  said  rents  or  profits,  or  any  part  of  the 
same  1 "         * 

The  pursuer  argued  ; — ^The  words  of  the  devolution  clause  are  unam-[356]-t>iguous  ; 
succession  to  a  peerage  is  made  equivalent  to  actual  death,  and  from  that  moment 
the  estate  devolved  upon  the  next  heir.  There  is  no  ground  for  maintaining  that  a 
declarator  was  necessary  to  give  effect  to  the  devolution.  The  condition  is  not  of  the 
nature  of  the  proper  prohibitions  and  fetters  of  an  entail,  limiting  the  powers  of  the 
heir  in  po^ession.  It  affects  the  destination  by  excluding  altogether  from  the  succes- 
sion an  heir,  or  admitting  him  only  svb  conditioTie,  so  long  as  he  shall  not  succeed  to 
a  peera^.  It  is  not  a  clause  of  a  feudal  nature,  neither  is  it  a  clause  of  forfeiture,  or 
one  which  involves  an  irritancy,  and  which  required  to  be  fortified  by  irritant  and 
resolutive  clauses.*  There  is  no  act  or  deed  of  the  heir  to  be  irritated  or  declared  null 
and  void.  Such  a  condition  has  been  held  effectual,  though  not  fenced  with  irritant 
and  resolutive  clauses.!  The  only  right  which  John  Fleeming  had  to  the  estate  was  a 
conditional  right,  which  conditional  right  was  subjected  to  the  fetters  of  a  strict  entail. 
If  he  had  contravened  any  of  the  fetters,  his  right  would  have  been  forfeited  in  terms 
of  the  resolutive  clause ;  but  the  present  case  is  no  more  a  forfeiture  than  his  death 
would  have  been.  He  ceased  to  be  heir  of  the  Wigton  estates,  because  he  ceased  to  be 
John  Fleeming  and  became  John  Lord  Elphinstone.  There  are  many  precedents  for 
granting  the  pursuer's  demand-J 

It  is  true  these  cases  did  not  occur  with  creditors,  but  they  establish  that  a  clause 
of  devolution  is  not  to  receive  a  malignant  construction,  but  is  to  be  construed  according 
to  the  intention  of  the  maker  of  the  entail,  and  that,  because  it  is  not  an  irritant  and 
resolutive  clause,  but  a  condition  of  the  destination,  and,  in  ascertaining  the  inten- 
tion, it  makes  no  difference  whether  the  question  arises  inter  hceredes  or  with 
creditors.  The  defenders  are  not  in  titulo  to  maintain  that  the  clause  of  devolution 
is  of  no  effect  until  a  decree  of  declarator  is  obtained,  because  the  present  argument  pro- 
ceeds upon  the  footing  that  the  entail  is  a  valid  entail,  which  excludes  John  Fleeming's 
debts  and  deeds  and  the  diligence  of  his  creditors.  The  defender  Howden  claims  as 
trustee  for  creditors,  Dunlop  as  a  creditor  holding  a  security  for  debt.  The  only  interest 
which  the  defenders  can  qualify  is  in  the  rents  which  may  have  fallen  due  between 
July  1860,  when  John  Fleeming  succeeded  to  the  peerage,  and  January  1861,  when 
he  died.  Even  to  these  they  have  no  right.  Howden,  as  trustee,  had  right  only  to 
any  estate,  tantum  et  tale,  as  it  was  in  the  bankrupt.§  Dunlop  was  law-agent  and 
factor  for  John  Fleeming,  and  could  not  pretend  ignorance  of  the  nature  of  his  debtor's 
right. 

The  defenders  argued ; — (1)  The  clause  is  an  irritant  clause,  and  its  application  must 
be  declared  before  the  right  of  the  heir  in  possession  is  extinguished.  It  was  one  of  the 
conditions  of  the  entail,  and  was  fenced  by  irritant  and  resolutive  clauses.  It  may  be  it 
need  not  have  been  so  fenced ;  the  test  of  a  clause  irritant  is  not  its  need  of  the  fencing 
prescribed  by  the  Act  of  1685.  Whether  fenced  or  unfenced  the  operative  event  in  u 
clause  of  devolution  is  an  irritancy,  and  the  effect  which  it  produces  is  a  forfeiture. 

*  Stair,  4, 18,  1  and  7  ;  Erskine,  2,  5,  25. 

t  Bruce  Henderson  v,  Henderson,  1790,  Mor.  15,439  and  4215. 

tliockhart  v.  Gilmour,  1755,  Mor.  15,404  ;  Bruce  Henderson  r.  Henderson,  !inY/ra  : 
Fleeming  v.  Lord  Elphinstone,  1804,  Mor.  15,559;  Marchioness  of  Bute  r.  Marqui 
of  Hastings,  1844,  7  D.  1,—H.  of  L.  6  Bell  App.  30 ;  Earl  of  Eglinton  v.  Hamilton 
1847,  9  D.  1167,— in  H.  L.  6  Bell  App.  13G  ;  Stewart  v,  Nicolson,  1859,  22  D.  72. 

^Dingwall  v.  Macombie,  1822,  1  S.  431  ;  Gordon  v.  Cheyne,  1824,  2  S.  566  ;  Little- 
john  V.  Black,  1853,  18  D.  207 ;  Mansfield  v.  Walker,  1833,  11  S.  813,--H.  of  L.  1  S. 
&  M'L  203. 
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The  question,  whether  a  condition  is  an  irritancy,  must  be  viewed  in  the  light,  not  of 
the  cause,  but  of  the  effect.  * 

In  the  cases  cited  by  the  pursuer,  the  question  for  decision  was  the  con-{357]"8truc- 
tion  of  the  clause  on  its  applicabiUty  to  the  circumstances  of  the  estate.  That  these 
decided  that  a  clause  of  devolution  is  not  to  be  malignantly  construed,  is  not  inconsistent 
with  the  view  that  the  condition  is  an  irritancy.  It  is  not  to  be  construed  maUgnantly, 
because  it  is  a  question  inter  hcBtedes,  and  not  with  creditors.  The  clause  being;  thus 
an  irritant  one,  the  occurrence  of  the  event  and  the  forfeiture  must  de  declared  before 
the  right  of  the  heir  in  possession  is  extinguished,  t 

The  present  must  be  distinguished  from  cases  where  the  heir  in  posse^on  is  merely 
hasres  fiduciarius,  as  in  the  cases  of  Mountstuart,  M*Kinnon,  and  C^rnock.J  In 
these  the  right  of  the  heir  was  all  along  conditional,  and  lapsed  when  he  whose  room 
he  filled  came  into  existence. 

The  clause  in  this  case  was  ambiguous.  The  occurrence  of  either  of  two  events, 
"  succeeding "  or  "  having  right  to  succeed  "  to  a  peerage,  is  to  impose  the  obligation. 
Take  the  case  of  an  heir  having  right  to  a  dormant  or  disputed  peerage,  and  making 
good  his  claim  after  years  of  litigation  or  inquiry  ;  or  the  case  of  one  who,  having  right 
to  a  peerage,  refrains  from  claiming  it,  those  with  whom  he  transacts  may  know 
nothing  of  the  right,  are  they  to  be  deprived  of  their  security  if  the  next  heir  lies  bye 
and  says  nothing  ]  So  long  as  possession  is  unchallenged,  the  fruits  should  belong 
to  the  possessor.  A  declarator  of  irritancy  is  necessary ;  how  otherwise  could  the 
next  heir  make  up  a  title  if  the  heir  in  possession  refused  to  denude  1  He  could  not 
serve,  because  he  could  not  pass  by  his  predecessor ;  and  he  could  not  serve  heir  to 
him,  for  service  as  heir  to  one  who  is  alive  is  unknown.  But  suppose  he  could  serve, 
how  could  the  irritancy  be  established  except  by  decree  of  the  Court  1  If  he  could 
not  serve,  in  no  other  way  could  a  title  be  made  up  except  by  decree  of  Court  and  ad- 
judication. (2)  The  defender  Mr.  Fleeming  having  died  before  judgment,  the  decree 
concluded  for  cannot  be  pronounced.§  Till  a  decree  of  irritancy  is  pronounced,  a 
contravening  heir  continues  in  full  right  of  the  fee.  (3)  The  conclusion  relative  to 
Mr.  Dunlop  does  not  involve  the  extinction  of  his  right  when  Mr.  Fleeming  succeeded 
to  the  peerage ;  his  right  is  protected  by  11  &  12  Vict.  c.  36,  sec.  40. 

The  consulted  Judges  returned  the  following  opinions  : — 

Lord  Prfsident,  Lords  Curriehill,  Ardmilian,  Jerviswoode,  ORMroAij:,  and 
Mure. — ^We  are  (1)  of  opinion  that  upon  the  succession  to  the  peerage  opening  to  John 
Fleeming,  the  devolution  of  the  estates  provided  by  the  clause  of  the  deed  of  entail 
took  effect  so  as  to  entitle  Lady  Hawarden  to  immediate  possession  of  the  estates,  and 
to  the  rents  and  profits  thenceforth  accruing,  without  any  decree  of  declarator. 

The  event  referred  to — namely,  the  succession  to  the  peerage — was  not  a  con- 
travention of  any  of  the  provisions  or  conditions  of  the  deed  of  entail.  It  was  not  an 
act  prohibited  to  be  done,  or  an  omission  of  anything  that  the  heir  in  possession  was 
enjoined  to  do.  It  was  an  occurrence  of  a  character  altogether  different  from  those 
matters  in  reference  to  which  the  statute  1685  contemplates  an  action  of  declarator. 
It  was  not  a  penal  irritancy ;  it  was  not,  in  the  sense  of  the  entail  or  in  any  proper 
sense,  an  irritancy.  It  was  a  provision  or  condition  for  regulating  the  course  of  suc- 
cession, elohn  Fleeming  took  the  estates,  not  only  subject  to  the  condition  that  if 
he  succeeded  to  the  peerage  (or  it  might  have  been  if  he  had  succeeded  to  a  cert-ain 
other  estate  of  greater  value),  the  estates  now  in  question  should  from  thenceforth 
devolve  on  and  accrue  to  the  next  heir,  but  also  subject  to  an  express  obligation  on 
him,  as  soon  as  the  succession  to  the  peerage  opened  to  him,  to  denude,  which  is  tanta- 
mount to  an  obligation  on  him  forthwith  to  convey  the  estates  in  question  to  the  next 
heir.  If  John  Fleeming  refused  to  cede  possession,  an  action  at  the  instance  of  the 
next  heir  might  be  necessary,  not  to  give  ner  the  right,  but  to  enforce  it,  and  compel 
implement  of  the  obligation :  nor  could  John  Fleem-[358]-ing,  by  resisting  such  an 
action,  prolong  the  period  of  his  lawful  enjoyment  of  the  rents,  or  postpone  until  decree 

*  Stair,  4,  18,  sects.  3,  4,  6,  7 ;  Erskine,  2,  5,  25 ;  Sandford  on  Entails  (2d  edit.), 
p.  441  ;  Simpson  v.  Earl  of  Home,  1697,  Mor.  15,353. 

t  Stair,  4,  18,  7  ;  Ersk.  2,  5,  25,  and  2,  8,  14 ;  Ersk.  Princ.  3,  8,  13  ;  Mores  Kotes, 
p.  Ixxx. ;  More's  Lectures,  1.  p.  621. 

X  Mountstuart,  Mor.  14,903  ;  M'Kinnon,  6566  ;  Stewart  r.  Nicolson,  22  D.  72. 
,       §  Barganv  Case,  1798,  M.  11,171 ;  Maxwell  v.  Maxwell,  1843,  6  D.  255. 
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in  that  action  the  period  when  the  rights  of  the  next  heir  would  commence.  It  has 
been  suggested  that  at  least  the  instituting  of  an  action  at  the  instance  of  the  next 
heir  was  necessary  to  put  an  end  to  the  right  of  John  Fleeming.  We  do  not  think 
80 ;  but  we  would  observe,  that  whether  the  date  of  succeeding  to  thepeerage,  or  the 
date  of  instituting  the  action,  be  taken  as  the  date  at  which  John  Fieeming's  right 
ceased  and  that  of  the  next  heir  commenced,  the  practical  consequences  in  this  case 
appear  to  us  to  be  the  same,  because  both  of  these  events  occurred  (luring  the  currency 
of  the  half-year  between  Whitsunday  and  Martinmas,  and  there  being  no  unusual 
condition  in  the  leases,  no  right  to  any  part  of  the  rents  of  that  half-year  ever  belonged 
to  John  Fleeming. 

(2)  As  regards  the  competition  referred  to  between  Lady  Hawarden  and  the 
defender  Mr.  Dunlop,  we  are  of  opinion  that  Lady  Hawarden  was  entitled  to  the  rents 
and  profits  of  the  estates  for  the  period  between  the  date  when  the  succession  to  the 
peerage  opened  to  John  Fleeming  and  the  date  of  his  death.  When  John  Fleeming's 
right  ceased,  that  of  Mr.  Dunlop,  derived  from  him,  also  ceased.  This,  we  think, 
follows  on  principle,  and  from  the  terms  of  Mr.  Dunlop's  title. 

(3)  We  are  of  opinion  that  Lady  Hawarden  was,  in  competition  with  the  trustee 
on  the  sequestrated  estate  of  John  Fleeming,  entitled  to  the  rents  or  profits  in  question. 

Lord  Deas. — 1st,  I  am  of  opinion  that  the  pursuer  will  be  entitled  to  decree  in 
terms  of  the  declaratory  conclusions  of  the  summons,  to  the  effect  that,  on  1 9th  July 
1860,  the  original  defender,  John  Fleeming,  succeeded  to  the  title  and  dignity  of  Baron 
Elphinstone  in  the  peerage  of  Scotland,  and  thereupon  became  bound,  under  the 
devolution  clause  in  the  Wigton  entail,  to  denude  of  the  lands  and  others  in  that  entail 
in  favour  of  the  female  pursuer,  "  and  that  the  said  lands,  baronies,  and  others,  with 
the  rents,  maills,  and  duties  of  the  same,  did,  upon  the  said  19th  day  of  July  1860, 
accrue  and  devolve  upon,  and  have  since  accrued  and  belonged,  and  do  now  belong," 
to  the  female  pursuer,  "  under  and  in  virtue  of  the  said  taillie,  sicklike  as  if  the  said 
defender  were  naturally  dead." 

If  a  declarator  of  irritancy  had  been  necessary  to  render  the  devolution  operative 
on  the  beneficial  rights  of  parties,  I  should  have  held  that  the  decree,  when  obtained, 
would  draw  back  to  the  date  of  executing  the  summons  which  made  the  matter  litigious, 
and  is  the  usual  punctum  temporis  at  which  the  rights  of  parties  in  a  litigation  are  held 
to  have  become  fixed.  But  to  effect  that  result,  as  between  the  pursuer  and  the  heir 
in  possession  who  succeeded  to  the  peerage,  I  do  not  consider  such  a  declarator  to  have 
been  necessary. 

I  do  not  doubt  that  the  clause  of  devolution  is  of  the  nature  of  an  irritancy.  John 
Fleeming  stood  infeft  and  seised  in  the  fee  of  the  Wigton  estate.  He  was  a  limited 
fiar,  no  doubt,  but  still  the  fee  was  full  in  his  person  ;  and,  upon  his  suc/cession  to  the 
peerage  the  eflfect  of  the  clause  in  question  was  to  irritate  his  feudal  title  and  resolve 
his  right  as  proprietor  of  the  lands.  But  the  necessity  for  a  decree  of  declarator  before 
an  irritancy  can  take  effect,  does  not  arise  from  any  statute  or  rule  of  law  of  universal 
application.  It  is  a  mere  equitable  rule,  introduced  to  modify  the  severity  of  penal 
irritancies  by  allowing  them  to  be  purged  at  the  bar,  or  otherwise  qualified,  and  is 
carried  no  farther  than  equity,  or  fixed  practice  in  particular  classes  of  cases,  may 
require.  Thus,  Lord  Stair  lays  it  down  (4,  19,  3),  that,  even  when  stipulated  to  take 
effect  ipso  facto  without  deckrator,  "  clauses  irritant  are  not  efi'ectual  till  they  be 
declared,  when  they  are  exorbitantly  penal :  for  the  Lords,  ex  officio,  have  power 
to  modify  exorbitant  penalties,  albeit  they  bear  to  be  liquidate  of  consent  of  parties ; 
and,  for  the  same  cause,  they  have  power  to  qualify  these  clauses  irritant,  and  to  allow 
time  for  purging  the  same ;  yet  only  if  they  be  truly  exorbitantly  penal :  for  such 
clauses  contained  in  gratuitous  rights  take  their  full  effect,  because  then  they  are 
not  penal,  but  are  conditions  or  provisions  qualifying  the  right,  and  therefore  they 
need  no  declarator." 

Accordingly,  declarator  is  not  required  to  give  effect  to  conventional  irritancies  wliich 
are,  in  themselves,  fair  and  reasonable.  A  familiar  illustration  is  afforded  bv  the 
case  of  leaj?es,  in  which  irritancies,  not  of  an  unreasonable  nature,  may  be  enforced 
by  an  action  of  removing  before  the  Sheriff,  without  an^-  declarator  of  irritancy — 
Scott,  9th  Februarv  1829,  7  S.  ife  D.  481,  N.  E. ;  Hall,  19th  May  1831,  9  S.  &  D. 
612;  Ogilrie  or  Simson,  28th  June  1834,  12  S.  &  D.  857.  This  last  was  the  case 
of  a  lease  renewable  in  perpetuity. 

[359]  It  is  not  contended  that  there  was  anything  unreasonable  or,  properly  speak- 
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ing,  penal  in  the  clause  of  devolution  in  the  VVigton  entail.  The  clause  was  contained 
in  a  gratuitous  deed.  There  waa  no  room  to  doubt  that  the  event  provided  for  had 
occurred.  The  irritancy,  from  its  very  nature,  was  incapable  of  being  purged,  for 
Ix)rd  Elphinstone  could  not  divert  himself  of  the  dignity  to  which  he  had  succeeded. 
The  case  w,  therefore,  a  case  of  conventional  irritancy  (taking  it  as  under  that  category) 
peculiarly  unfavourable  to  the  plea  that  decree  of  declarator  wa«  necessary  before 
the  irritancy  could  operate  as  between  the  pursuer  and  the  late  Lord  Elphinstone. 

If  the  alfegation.had  been,  not  that  the  heir  in  possession  had  succeeded  to  a  peerage, 
but  simply  that  the  right  of  succession  had  opened  to  him — an  alternative  equally 
comprehended  in  the  clause  of  devolution — that  might  have  raised  a  different  question. 
For  there  one,  at  least,  of  the  reasons  assigned  by  Lord  Stair  (4,  18,  7,)  why  irritancies 
should  not  take  effect  till  declared,  might  have  apphed — viz.  the  hardship  of  subjecting 
heirs  of  tailzie  to  petitory  actions  for  repetition  of  past  rents,  in  respect  of  an  irritancy 
not  declared,  and  which  the  parties  who  found  upon  it  "  should  impute  it  to  their  own 
negligence  that  they  did  not  sooner  declare  the  same."  A  peerage  might  be  dormant 
for  any  length  of  time,  and  the  right  to  take  it  up  might  be  unknown  to  the  heir  in 
possession,  or  so  doubtful  that  it  would  have  been  imprudent  to  make  the  claim ;  or 
the  claim  might  be  contested  for  years,  and  prove  successful  in  the  end.  I  give  no 
opinion  upon  the  law  applicable  to  a  caae  of  that  kind.  But  it  would  obviously  be  a 
different  case  from  this,  where  the  heir  actually  succeeded  to  the  peerage  on  the  date 
specified,  and  his  right  to  do  so  was  neither  doubtful  nor  disputed. 

What  may  be  the  precise  pecuniary  result  as  regards  the  rents  of  the  half-year 
current  at  the  date  of  the  devolution — 19th  July  1860 — may  depend  on  whether 
the  Apportionment  Act  applies  to  the  case  in  the  same  way  as  if,  upon  that  date,  John 
Fleeming  had,  in  the  words  of  the  clause,  been  "  naturally  dead."  But  this  is  a  question 
not  put  to  us,  and  not  alluded  to  or  argued  in  the  cases,  and  upon  which,  therefore,  I 
offer  no  opinion. 

2d.  Looking  to  the  terms  of  Mr.  Dunlop's  title,  and  the  relative  position  in  which 
he  and  Mr.  John  Fleeming  stood  to  each  other,  I  think  no  distinction  can  be  taken 
as  regards  their  right  to  the  rents  between  Mr.  Dunlop  and  John  Fleeming  himself. 
On  this  point  I  refer  to  and  adopt  the  opinion  of  Lord  Kinloch.  Although  I  r^ard 
the  devolution  clause  as  of  the  nature  of  an  irritancy,  I  do  not  think  it  one  of  the  irrit- 
ancies contemplated  in  the  statute  11  &  12  Vict.  c.  36,  sec.  40. 

3d.  I  am  clearly  of  opinion  that  the  trustee  on  John  Fleeming's  estate  is  in  this 
competition  in  no  better  situation  than  John  Fleeming  himself  would  have  been. 

Lord  Kinloch. — 1st.  On  the  first  of  the  questions  put  to  us  (which  is  the  only 
one  on  which  argument  was  presented  to  me  in  the  Outer-House)  I  retain  the  opinion 
in  the  affirmative,  expressed  in  my  interlocutor  and  note. 

2d.  On  the  second  question  I  am  of  opinion  that  Mr.  Dunlop's  right  to  the  rents 
and  profits  of  the  estates  ceased  with  the  right  of  John  Fleeming,  and  did  not  extend 
beyond  the  date  of  John  Fleeming's  succession  to  the  peerage.  I  can  conceive  questions 
of  nicety  arising  as  to  such  a  matter  with  creditors  or  purchasers  relying  on  a  recorded 
infeftment,  or  what  the  law  holds  equivdent — say  in  the  case  of  a  creditor  advancing 
money  after  the  peerage  had  opened,  in  ignorance  of  the  fact.  But  in  the  special  case 
of  Mr.  Dunlop  I  conceive  the  qualified  nature  of  John  Fleeming's  right  to  have  been 
so  brought  to  Mr.  Dunlop's  cognisance  by  the  terms  of  his  transaction  with  Mr. 
Heeming  that  I  cannot  hold  Mr.  Dunlop  to  have  taken  the  disposition  on  any  other 
footing  than  of  the  right  falhng  by  succession  to  the  peerage.  I  consider  Mr.  Dunlop 
to  have  been  consciously  Hable  to  a  determination  of  the  right  by  John  Fleeming 
becoming  a  peer  as  much  as  by  John  Fleeming's  death. 

3d.  I  am  of  opinion  that  the  trustee  in  John  Fleeming's  sequestration  could  not, 
in  any  circumstances,  claim  more  than  the  limited  and  qualified  right  vested  in  John 
Fleeming  himself  on  the  very  face  of  his  title.  In  the  case  of  the  trustee  there  exist 
the  further  facts,  that  before  the  sequestration  issued  the  matter  had  been  rendered 
Htigious  by  Lady  Hawarden's  action ;  John  Fleeming  had  died ;  and  Lady  Ha  warden 
had  taken  up  the  succession  to  the  entailed  estates.  I  am  clearly  of  opinion  that  the 
trustee  could  not  compete  with  Lady  Hawarden  for  any  part  of  the  rents  in  question. 

[360]  Lord  Barcaple. — 1st.  I  am  of  opinion  that  so  soon  as  John  Fleeming  suc- 
ceeded to  the  peerage,  he  was  under  an  obUgation  immediately  to  denude  of  the  estates 
in  favour  of  Lady  Hawarden.  An  obligation  so  to  denude  on  the  event  of  succeeding 
to  a  peerage,  in  which  the  future  heirs  of  entail  were  the  creditors,  was  imposed  upn 
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and  undertaken  by  each  heir  who  took  up  the  estates  under  the  entail.  I  think  that 
Lady  Hawarden,  as  creditor  in  this  obligation,  was  entkled  to  enforce  its  immediate 
performance,  without  regard  to  whether  it  is  fenced  by  the  constitution  of  an  irritancy 
or  not.  I  am,  therefore,  of  opinion  that  on  the  succession  to  the  peerage  opening  she 
was  entitled  to  immediate  possession  of  the  estates,  and  to  the  rents  and  profits  thence- 
forth accruing,  without  either  raising  or  obtaining  decree  in  an  action  of  declarator 
for  giying  effect  to  the  devolution.  An  action  for  enforcing  the  obligation  would 
naturally  contain  declaratory  conclusions ;  but  it  would  not,  in  my  opinion,  be 
necessaiily  a  declarator  of  irritancy,  or  a  declarator  giving  effect  to  the  devolution, 
in  the  sense  in  which  I  understand  that  expression  to  be  used  in  the  first  of  the  questions 
put  to  the  consulted  Judges. 

I  am  not  of  opinion  that  the  devolution  took  effect  ipso  facto,  except  in  so  far  as  it 
created  an  immediate  obligation  upon  John  Fleeming  to  denude.  But  in  the  view  which 
I  take  of  the  case,  that  is  not  a  matter  of  practical  importance,  any  more  than  whether 
there  was  the  constitution  of  an  irritancy.  An  action  was  timeously  brought  to  have 
John  Fleeming  ordained  to  denude,  and  for  adjudication  of  the  lands,  with  violent 
profits  from  the  time  when  the  succession  to  the  peerage  opened ;  and  I  do  not  think 
that  in  such  an  action  he  could  resist  the  claim  of  Lady  Hawarden  to  the  extent  of  the 
actual  rents  for  that  period. 

The  operation  of  the  clause  of  devolution  is  different  in  this  case  from  what  it  was 
in  the  former  case  in  r^ard  to  the  same  clause  of  devolution,  Fleeming  i?.  Elphinstone, 
Mor.  15,559.  That  was  simply  a  question  of  succession  between  the  elder  brother, 
who  had  already  succeeded  to  the  peerage,  and  his  younger  brother,  founding  on  the 
clause  of  devolution,  each  claiming  to  be  entitled  to  succeed  as  heir  of  entail  on  the 
death  of  their  grandmother.  In  that  and  similar  cases  there  could  be  no  room  for 
the  question  which  has  arisen  in  the  present  case  as  to  the  time  and  manner  of  the 
devolution  clause  being  made  operative.  In  the  present  case  the  question  is  quite 
different,  being  as  to  the  operation  of  the  clause  in  terminating  the  right  of  an  existing 
proprietor.  I  do  not  think  it  is  settled  by  any  authority  of  which  I  am  aware ;  but 
I  am  of  opinion  that  as  a  question  of  principle  it  falls  to  be  determined  in  the  manner 
above  explained. 

2d.  I  am  of  opinion  that  by  the  terms  of  the  deed  on  which  the  defender  Mr.  Dunlop 
founds,  he  is  excluded  from  asserting  a  right  inconsistent  with  the  obligation  to  denude 
imposed  by  the  entail  upon  his  author ;  and  that,  as  in  competition  with  him,  Lady 
Hawarden  was  entitled  to  the  rents  for  the  whole  period  from  the  succession  to  the 
peerage,  on  19th  July,  to  the  death  of  John  Fleeming. 

3d.  I  am  of  opinion  that,  as  at  the  date  of  John  Fleeming's  death  he  had  no  good 
claim  to  these  rents.  Lady  Hawarden  was  entitled  to  them  in  competition  with  the 
trustee  in  the  sequestration  awarded  after  his  death. 

At  advising, — 

LoBD  Cowan. — As  the  result  at  which  the  consulted  Judges  have  arrived  in  their 
0(Anions  has  my  entire  concurrence,  I  shall  not  do  more  than  advert  very  shortly  to 
the  matters  involved  in  the  questions  submitted  for  their  consideration. 

1st,  The  devolution  of  the  estates  provided  for  by  the  clause  in  the  deed  of  entail, 
in  the  event  of  an  heir  succeeding  to  the  title  and  dignity  of  peerage,  was  a  condition 
inherent  of  his  right  to  possess  the  estates,  and  the  effect  of  it,  when  the  occurrence 
contemplated  took  place,  was  to  open  the  succession  to  the  next  heir  of  entail.  An 
obligation  was  imposed  on  him,  immediately  on  that  event,  to  cede  possession,  or,  in 
the  words  of  the  clause,  to  denude  himself  of  all  right,  title,  or  interest  competent 
to  him  in  the  estate  ;  and  while  this  became  the  position  of  John  Fleeming  on  the  one 
hand,  the  right  to  the  estate  emerging  to  Lady  Hawarden  as  the  next  heir  of  tailzie 
was  no  l^s  certain  and  immediate.  The  obligation  to  denude  upon  the  one  party, 
and  the  devolution  of  the  estate  upon  the  other,  were  equiparate,  both  as  to  time  and 
effect.  In  the  words  of  the  question  to  be  answered,  the  clause  took  effect  ipso  facto, 
so  as  to  entitle  Lady  Hawarden  to  immediate  possession  of  the  estates,  and  to  the  rents 
and  profits  thenceforth  accruing,  without  any  decree  of  declarator.  The  condition 
of  the  title  leading  to  these  [361]  results,  on  its  becoming  purified,  did  not  partake  of 
the  character  of  a  contravention  requiring  a  declaratory  decree  to  give  it  efficacy  as 
suck  It  was  a  mere  provision,  by  which  the  course  of  succession  was  regulated,  and 
which  had  the  effect  of  devolving  the  estates  on  the  Lady  Hawarden,  from  the  moment 
of  John  Fleeming's  succession  to  the  peerage,  sicklike  as  it  he  were  naturally  dead. 
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No  doubt  the  feudal  right  remained  in  his  person  until  he  was  denuded  by  voluntnary 
conveyance  or  by  judicial  proeedure  ;  but  the  relative  position  of  the  parties  as  regards 
personal  right  and  legal  obligation  could  not  be  afl'ected  by  the  delay  necessary  to 
complete  the  feudal  transference.  The  effect  of  such  delay  upon  the  position  and 
rights  of  third  partias,  contracting  meantime  in  boria  fide  with  the  heir  still  clothed 
with  the  feudal  title,  is  a  separate  question,  and  does  not  require  to  be  considered  in 
the  circumstances  of  this  case. 

While  this  appears  very  clear  in  principle,  I  am  not  aware  of  a  different  view  having 
ever  been  taken  in  any  of  the  questions  that  have  arisen  upon  the  import  and  effect 
of  clauses  in  deeds  of  entail  similar  to  the  present.  On  the  contrary,  in  all  of  them, 
and  especially  in  that  of  Bourtreehill,  where  the  whole  subject  underwent  very  full 
and  anxious  discussion  both  in  this  Court  and  in  the  House  of  Lords,  the  argument 
was  conducted  on  the  footing  that  no  other  principle  was  applicable  to  the  construction 
of  a  proper  devolution  clause.  It  is  quite  a  mistaken  view  of  that  case  to  hold  Lord 
Eglinton  to  have  occupied  the  position  of  a  hceres  fld'uciarius.  That  was  attempted 
to  be  shewn  in  argument,  but  was  repudiated  in  the  opinions  of  the  Judges.  From 
the  moment  of  the  birth  of  his  second  son,  his  Lordship  was  held  to  be  bound  to  denude 
of  the  estates,  of  which  till  that  event  he  was  regarded  as  verus  dominus,  under  such 
fetters  only  as  the  entail  validly  imposed  on  him.  But  so  soon  as  that  event  occurred, 
it  was  not  disputed  in  the  argument,  either  in  this  Court,  or  in  the  House  of  Lords,  that 
his  Lordship  had  no  right  or  power  to  have  dealt  with  the  estate ;  and  the  observa- 
tion of  Lord  Jeffrey,  so  much  founded  on  in  the  pursuer's  case,  had  reference  to  no 
such  plea,  but  to  an  argument  by  which  it  was  attempted,  on  the  special  terms  employed 
in  the  Bourtreehill  entail,  to  exclude  the  application  of  the  devolving  clause  to  an  heir 
who  had  succeeded  in  his  own  right  as  heir  of  entail  prior  to  the  event  contemplated 
in  the  devolving  clause,  i.e,  the  birth  of  a  second  son. 

Both  on  principle,  therefore,  and  authority,  I  am  of  the  same  opinion  as  that 
expressed  by  the  consulted  Judges. 

2.  The  position  of  the  defender  Dunlop  is  in  no  respect  different,  and  cannot  be 
distinguished  from  that  of  his  author,  John  Fleeming ;  and  the  pursuer,  as  now  in 
right  of  the  deceased  Lady  Hawarden,  in  competition  with  him,  is  entitled  to  the  rents 
and  profits  of  the  estate  from  the  time  of  the  succession  to  the  peerage  opening  to  John 
Fleeming. 

3.  I  am  of  opinion  that  the  pursuer  is  entitled  to  the  said  rents  and  profits  in  com- 
petition with  the  trustee  on  the  sequestrated  estate  of  John  Fleeming. 

Lord  Benholme. — The  consulted  Judges  have  returned  so  unanimous  an  ojnnion, 
and  expressed  it  in  so  clear  words,  that  I  only  say  I  entirely  concur. 

Lord  Neaves. — I  concur. 

Lord  Justice-Clerk. — I  concur  in  the  opinion  of  the  Lord  President,  but  not  in 
all  that  is  said  by  other  Judges. 

The  devolution  is  not  an  irritancy  in  any  sense  of  the  word.  If  I  thought  it  was, 
I  should  have  much  more  difficulty  in  arriving  at  the  conclusion  to  which  the  Court 
has  unanimously  come.  Such  a  clause  of  devolution  is  a  condition  of  the  proprietor's 
right.  It  is  not  a  penal  irritancy,  and  it  is  not  considered  in  an  unfavourable  light 
by  the  law,  but  as  a  condition  which  will  receive  full  effect  so  soon  as  the  event  occurs. 
At  that  time  the  right  of  the  next  heir  emerges, — that  is  to  say,  his  jus  ad  rem  is 
complete  from  that  date,  and  the  obligation  of  the  heir  in  possession  to  denude  is 
immediately  prestable. 

This  interlocutor  was  pronounced : — "  The  Lords  having  resumed  consideration 
of  this  cause,  with  the  opinions  of  the  consulted  Judges,  find  that  the  devolution  of 
the  estate  libelled,  provided  by  the  deed  of  entail,  took  effect  ipso  facto  on  the  succession 
to  the  peerage  opening  to  the  original  defender,  John  Fleeming,  so  as  to  entitle  the 
original  pursuer.  Lady  Hawarden,  to  immediate  possession  [362]  oi  the  said  estate, 
and  to  the  rents  and  profits  thenceforth  accruing,  without  any  decreet  of  declarator 
giving  effect  to  the  devolution  :  Find  that  the  original  pursuer,  Lady  Hawarden,  was 
entitled,  in  competition  with  the  defender  Dunlop,  and  preferably  to  him,  to  the  rents 
and  profits  of  the  said  estate,  from  and  after  the  date  of  the  succession  to  the  peerage 
opening  to  the  original  defender  John  Fleeming,  being  the  19th  July  1860  :  Find  that 
the  said  Lady  Hawarden  was  also  preferably  entitled  to  the  said  rents  and  profits,  in 
competition  with  the  defender,  the  trustee  on  the  sequestrated  estate  of  the  said  John 
Fleeming :  Find  the  pursuer  entitled  to  expenses  since  the  date  of  the  Lord  Ordinary's 
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interlocutor  of  12th  November  1864  :  Remit  to  the  Lord  Ordinary  to  proceed  further, 
as  shall  be  just,  and  consistent  with  the  preceding  findings,  with  power  to  his  Lord- 
ship to  decern  for  the  taxed  amount  of  the  expenses  now  found  due,  and  to  the  Auditor 
to  tax,  and  report." 

T.  Ranken,  S.S.C— Scott,  Moncrieff,  &  Dalgety,  W.S.— G.  Wii^on,  S.S.C— 

Agents. 

[Commented  upon,  Howden  v.  Fleeming,  1867,  5  M.  658.] 


No.  80.  IV.  Macpherson,  362.     3  Feb.  1866.     1st  Div.— Lord  Ormidale,  C. 

Samuel  Evans  SmTH,  Pursuer.— ffardon—iSicoff. 
Edlnbuhgh  and  Glasgow  Kailway  Company,  Defenders.— &'oi.-</en.  Young  — 

Blackburn. 

Railway-- Amaigamation — Railway  Clauses  Act,  1863,  part  5. — Held  {diss.  Lord 
Deas)  that  a  railway  company  amalgamated  with  another  company,  and  dissolved 
except  for  the  purpose  of  enforcing  payment  of  moneys  due  on  revenue  account, 
and  administering  and  paying  debts  upon  that  account,  was  properly  called  as  the 
sole  defender  in  an  action,  raised  after  the  date  of  amalgamation,  for  damages  for 
injuries  sustained  by  the  pursuer  when  travelling  on  the  defenders'  railway  before  the 
amalgamation. 

By  the  North  British  and  Edinburgh  and  Glasgow  Eailway  Companies*  Amalgama- 
tion Act,  1865,  it  was  enacted  that  the  latter  company  "  shall  (except  for  the  purposes 
hereinafter  mentioned)  be  dissolved  on  the  1st  day  of  August  1865  ";  but  the  Act 
provided  that  the  dissolved  company  should  continue  to  exist  for  the  purpose  of  en- 
forcing payment  of  assets  and  paying  debts  on  its  revenue  account  to  the  date  of  amalga- 
mation, as  if  the  Act  had  not  been  passed.*  This  action  of  damages,  at  the  instance 
of  Samuel  Evans  Smith,  was  raised  after  the  date  of  amalgamation  against  the  Edin- 
burgh and  Glasgow  Railway  Company,  for  injuries  sustained  by  the  pursuer  on  27th 
May  1865,  while  he  was  a  passenger  on  the  defenders*  railway.  The  defenders  pleaded 
that  *  the  present  action  is  incompetently  raised  by  the  [363]  pursuer  against  the 
defenders,"  in  respect  of  the  North  British  and  Edinburgh  and  Glasgow  Railway 
Companies  Amalgamation  Act,  1865,  which  incorporated  with  it  part  5  of  the  Railway 
Clauses  Act,  1863.t      , 

*  The  North  British  and  Edinburgh  and  Glasgow  Railway  Companies  Amalga- 
mation Act,  1865.—"  1.  Part  5  of  The  Railways  Clauses  Act,  1863,  relating  to  amalga- 
mation, is  hereby  incorporated  with  this  Act.  2.  The  Edinburgh  and  Glasgow 
Railway  Company  shall  (except  for  the  purposes  hereinafter  mentioned)  be  dissolved 
on  the  1st  day  of  August  1865,  and  on  and  from  that  day  (which  is  hereinafter  referred 
to  as  the  date  of  amalgamation)  the  undertaking  of  the  Edinburgh  and  Glasgow 
Eailway  Company  shall  be  transferred  to  and  amalgamated  with  the  undertaking 
of  the  North  British  Railway  Company.  12.  All  moneys  belonging  or  due  to  the 
dissolved  company  upon  revenue  account  at  the  date  of  amalgamation  shall  be  assets 
of  that  company,  and  all  sums  due  from  the  dissolved  company  upon  revenue  account 
at  the  date  of  amalgamation  shall,  as  between  that  company  and  the  company,  be 
debts  of  the  dissolved  company ;  and  the  dissolved  company  shall  continue  to  exist 
for  the  purpose  of  enforcing  payment  of,  receiving,  and  administering  such  assets, 
and  paying  such  debts,  as  if  this  Act  had  not  been  passed ;  and  the  directors  of  the 
dissolved  company  at  the  date  of  amalgamation,  and  the  survivors  of  them,  shall 
continue  to  be  such  directors  for  these  purposes,  and  when  all  claims  on  the  said  revenue 
account  are  discharged,  shall  divide  the  balance  remaining  on  the  said  account  among 
the  holders  of  Edinburgh  and  Glasgow  preference  and  ordinary  stock,  according  to 
their  several  rights  and  interests  therein." 

tThe  Railway  Clauses  Act,  1863.— Part  5.— Amalgamation.— -'*  36.  This  part 
of  this  Act  shall  apply  where  two  or  more  companies,  rcHpectively  incorporated  either 
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The  Lord  Ordinary  repelled  the  plea.* 

The  defenders  reclaimed,  and  argued ; — This  is  a  claim  of  action,  and  not  [364]  * 

before  or  after  the  passing  of  this  Act,  are  amalgamated  by  a  special  Act,  hereafter 
passed,  and  incorporating  this  part  of  this  Act.  37.  For  the  purposes  of  this  part 
of  this  Act,  companies  shall  be  deemed  amalgamated  by  a  special  Act  in  either  of  the 
following  cases : — (1)  Where  by  the  special  Act  two  or  more  companies  are  dissolved, 
and  the  members  thereof  respectively  are  united  into  and  incorporated  as  a  new  com- 
pany ;  (2)  where  by  the  special  Act  a  company  or  companies  is  or  are  dissolved,  and 
the  undertaking  or  undertakings  of  the  dissolved  company  or  companies  is  or  are 
transferred  to  another  existing  company,  with  or  without  a  change  in  the  name  of 
that  company ; — and  in  tliis  part  of  this  Act  such  special  Act  is  referred  to  as  the  amal- 
gamating Act ;  the  company  incorporated  or  continued  by  or  under  the  amalgamating 
Act  is  referred  to  as  the  amalgamated  company;  and  the  time  prescribed  in  the 
amalgamating  Act  for  the  amalgamation  taking  effect,  and  if  no  time  is  prescribed, 
then  the  time  of  the  passing  of  the  amalgamating  Act,  is  referred  to  as  the  time  of 
amalgamation.  40.  Except  as  may  be  otherwise  provided  in  the  special  Act,  all  debts 
or  money  due  from  or  to  the  dissolved  company,  or  any  persons  on  their  behalf,  shall 
be  payable  and  paid  by  or  to  the  amalgamated  company ;  and  all  tolls,  rates,  duties, 
and  money  due  or  payable  by  virtue  of  any  Act  relating  to  the  dissolved  company, 
from  or  to  that  company,  shall  be  due  and  payable  from  or  to  the  amalgamated  company, 
and  shall  be  recoverable  from  or  by  the  amalgamated  company  by  the  same  ways  and 
means,  and  subject  to  the  same  conditions,  as  the  same  would  or  might  have  been 
recoverable  from  or  by  the  dissolved  company,  if  the  amalgamating  Act  had  not  been 
passed.  41.  All  deeds,  conveyances,  grants,  assignments,  leases,  purchases,  sales, 
mortgages,  bonds,  covenants,  agreements,  contracts  and  securities,  which  before 
the  amalgamation  have  been  executed,  made,  or  entered  into,  by,  with,  to,  or  in  relation 
to  the  dissolved  company,  or  the  directors  thereof,  and  which  are  in  force  at  the  time 
of  amalgamation,  and  all  obligations  and  liabilities  which  before  the  amalgamation 
have  been  incurred  by  or  to,  or  which  but  for  the  amalgamation  might  or  would  have 
arisen  in  relation  to  the  dissolved  company,  or  the  directors  thereof,  shall  be  as  valid 
and  of  as  full  force  and  effect  in  favour  of,  against,  or  in  relation  to  the  amalgamated 
company,  as  if  the  same  had  been  executed,  made,  or  entered  into,  by,  with,  or  to, 
or  in  relation  to,  or  had  been  incurred  by,  or  to,  or  had  arisen  in  relation  to,  the  amal- 
gamated company  by  name.  42.  All  causes  and  rights  of  action  or  suit,  accrued 
before  the  time  of  the  amalgamation,  and  then  in  any  manner  enforceable  by,  for,  or 
against  the  dissolved  company  shall  be  and  remain  {«?  good,  valid,  and  effectual  for 
or  against  the  amalgamated  company  as  they  would  or  might  have  been  for  or  against 
the  dissolved  company  affected  thereby  if  the  amalgamating  A(jt<  had  not  been  passed." 

*  "  Note.— The  liability  of  the  Edinburgh  and  Glasgow  Railway  Company  to  the 
pursuer  had  arisen,  according  to  his  statement,  prior  to  the  dissolution  of  that  company 
and  its  amalgamation  with  the  North  British  Railway  Company  on  the  first  of  August 
last :  and  the  question  involved  in  the  preliminary  plea  now  repelled  by  the  Lord 
Ordinary  depends  on  certain  provisions  contained  in  the  statutes  by  and  under  which 
the  dissolution  and  amalgamation  took  place. 

"  Were  it  not  for  the  statutes,  it  was  conceded  by  the  defenders,  and  necessarily 
so,  that  the  pursuer's  action  would  be  properly  against  the  defenders,  and  them  alone. 
It  was  incumbent,  therefore,  on  them,  very  clearly  and  unequivocally  to  have  shewn 
that  the  pursuer's  right  was  cut  oft'  before  the  preliminary  plea,  now  disposed  of,  could 
have  been  sustained.  The  Lord  Ordinary  did  not  think  the  defendci*s  were  successful 
in  doing  so. 

"  The  only  clauses  in  the  Amalgamation  Act  requiring  particular  notice  are  the 
1st,  2d,  and  12th.  By  the  Ist,  Part  V.  of  the  Railway  Clauses  Act,  1863,  is  incorporated 
therewith :  by  the  2d,  it  is  declared  that  the  Edinburgh  and  Glasgow  [364]  Railway 
Company  shall  be  dissolved  on  the  Ist  of  August  last  (1865),  and  transferred  to  and 
amalgamated  with  the  North  British  Railway  Company :  and  by  the  1 2th  it  is  pro- 
vided that  *  all  moneys  belonging  or  due  to  the  dissolved  company  upon  revenue 
account  at  the  date  of  the  amalgamation  shall  be  assets  of  that  company ;  and  all 
sums  due  from  the  dissolved  company  upon  revenue  account  at  the  date  of  the  amal- 
gamation shall,  as  between  that  company  and  the  company,  be  debt«  of  the  dissolved 
company  :   and  the  dissolved  company  shall  continue  to  exist  for  the  purpose  of 
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debt,  and  it  therefore  falls  under  section  42  of  the  general  Act,  and  had  it  been  raised 
before  the  amalgamation,  would  have  been  transferred  to  the  amalgamated  company. 

Argued  for  pursuer ; — The  pursuer  has  a  claim  against  both  companies  if  necessary. 
The  general  Act  contemplates  total  dissolution  of  a  company ;  but  the  Edinburgh 
and  Glasgow  Company  is  not  entirely  dissolved.  It  still  subsists,  and  subsists  for  the 
purpose  of  paying  all  debts.  This  is  a  debt,  not  in  the  sense  of  being  liquidate,  but 
a  debt  due  by  the  company  before  the  date  of  amalgamation,  and  payable  out  of  revenue 
account. 
•      [365]  At  advising,— 

Lord  PRisroENT.— The  question  before  us  is,  whether  the  present  action  is  in- 
competently raised  by  the  pursuer  against  the  defenders.  I  am  of  opinion  that  it 
is  not  incompetently  raised  against  the  present  defendei*s.  There  can  be  no  doubt 
that  the  ground  of  this  action  for  damages  existed  before  the  date  of  amalgamation, 
aud  that  if  the  action  had  been  raised  before  that  date,  it  must  have  been  directed 
against  the  Edinburgh  and  Glasgow  Railway  Company,  and  no  other.  The  question 
then  is,  whether  the  right  which  then  existed  in  the  pursuer  to  raise  this  action  against 
the  present  defenders  has  been  taken  away.     I  am  of  opinion  it  has  not.    The  Act 

enforcing  payment,  of  receiving  and  administering  such  assets,  and  paying  such  debts, 
as  if  this  Act  had  not  been  passed ;  and  the  directors  of  the  dissolved  company  at  the 
date  of  amalgamation,  and  the  survivors  of  them,  shall  continue  to  be  such  directors 
for  these  purposes  ;  and,  when  all  claims  on  the  said  revenue  account  are  discharged, 
shall  divide  the  balance  remaining  on  the  said  account  among  the  holders  of  Edinburgh 
and  Glasgow  preference  and  ordinary  stock,  according  to  their  several  rights  and 
interests  therein.' 

"  Having  regard  to  these  statutory  provisions,  the  Lord  Ordinary  thinks  no  reason- 
able doubt  can  be  entertained  that  the  Edinburgh  and  Glasgow  Eailway  Company 
still  continues  to  be  the  company  responsible  to  the  pursuer,  and  against  which  his 
present  action  properly  lies,  for  it  neither  was  nor  could  be  disputed,  that  the  damages, 
if  any,  owing  to  the  pursuer,  must  be  held  to  fall  under  *  sums  due  from  the  dissolved 
company  upon  revenue  account  at  the  date  of  the  amalgamation,'  and  if  so,  that 
company  must  be  held  to  continue  to  exist  for  the  purpose,  among  others,  of  paying 
them. 

''But  then  it  was  argued  for  the  defenders  that  the  pursuer's  action  and  claim 
are  excluded  as  against  them,  and  can  be  maintained  only  against  the  North  British 
Railway  Company,  in  respect  of  sections  40  and  42  of  the  Eailway  Clauses  Act,  1863, 
incorporated,  as  already  mentioned,  with  the  special  Act.  So  far  as  the  first  of  these 
sections, — which  provides  that,  *  except  as  may  be  otherwise  provided  in  the  special 
Act,  all  debts  and  moneys  due  from,  or  to,  the  dissolved  company,  or  any  persons  on 
their  behalf,  shall  be  payable,  and  paid  by  or  to  the  amalgamated  company,' — bears 
on  the  present  question,  the  Lord  Ordinary  does  not  see  how  it  affords  any  support 
to  the  defenders'  plea,  for  if  he  be  right  in  holding  that  the  pursuer's  claim  falls  under 
the  provision  above  noticed  of  the  special  Act,  then  it  must  be  held  as  excepted  from 
the  liabilities  imposed  on  the  new  or  amalgamated  company.  Nor  can  the  Lord 
Ordinary  hold  that  section  42  of  the  Railway  Clauses  Act,  which  is  to  the  effect  that 
all  causes  and  rights  of  action  or  suit  shall  be  as  good  against  the  amalgamated  company 
as  they  might  have  been  against  the  dissolved  company  before  the  amalgamation, 
must  be  read  as  nullifying  the  provision  in  the  40th  section ;  but,  on  the  contrary, 
he  thinks  that  the  two  must  be  so  read  and  construed,  as  that  effect  may  be  fairly  given 
to  each  of  them.  In  this  view,  he  is  of  opinion  that  the  42d  section  must  be  read  and 
held  to  have  reference  to  a  class  of  causes  and  rights  of  action  not  falling  under  the 
40th  section,  as  not  relating  to  debts  due  *  from  the  dissolved  company  upon  revenue 
account,'  and  if  so,  it  cannot,  any  more  than  the  40th  section,  aid  the  defenders. 

'There  are  other  statutory  provisions  and  considerations  which  tend  to  support 
the  liord  Ordinary's  view,  but  which  he  deems  it  unnecessary  to  enter  upon,  except 
to  remark  that,  in  his  opinion,  it  would  be  rather  a  singular  result  if,  while  the  dis- 
wlved  company — the  present  defenders — were  to  have  reserved  to  them  all  the  debts 
due  to,  they  are  not  to  be  liable  for  the  debts  due  upon  revenue  account ;  and  also, 
that  they  alone  should  be  entitled  to  institute  actions  for  enforcing  paynient  of  debts 
due  to  revenue  account,  and  not  be  obliged  to  answer  as  defendei*s  in  actions  for  debt** 
due  upon,  or  out  of  revenue  account." 
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passed  in  1863,  called  the  Railway  Clauses  Act,  1863,  contains  provisions  for  the 
amalgamation  of  railway  companies.     It  is  a  general  Act,  and  is  so  framed  as  to  admit 
of  its  various  parts  being  incorporated  in  special  Acts,  without  the  necessity  of  repeating 
all  the  claases.    By  section  37,  it  is  provided  that  companies  shall  be  deemed  amalga- 
mated bv  a  special  Act,  either  "  where  by  the  special  Act  two  or  more  companies  are 
dissolved,  and  the  members  thereof  are  incorporated  as  a  new  company,"  or  "  where 
by  the  special  Act  a  company  or  companies  is  or  are  dissolved,  and  the  undertaking 
or  undertakings  of  the  dissolved  company  is  or  are  transferred  to  another  existing 
company,  without  a  change  in  the  name  of  that  company."    It  is  in  the  latter  predica-  • 
ment  that  the  present  case  stands.    I'he  Edinburgh  and  Glasgow  Eailway  Company 
is  dissolved,  and  its  undertakings  are  transferred  to  the  North  British  Eailway  Com- 
pany.   But  this  general  Act  is  framed  so  as  to  meet  the  case  of  the  total  dissolution 
of  a  company,  whereas  the  case  we  have  to  deal  with  is  not  the  case  of  a  total,  but  of 
a  partial  dissolution,  because  the  special  Act  under  which. these  companies  are  amalga- 
mated provides  that  the  Edinburgh  and  Glasgow  Company  "shall  (except  for  the 
purposes  hereinafter  mentioned)  be  dissolved."    "  Except  for  the  purposes  hereinafter 
mentioned. "    Therefore  it  is  an  existing  company  for  these  purposes,  and  it  has  directors 
and  powers  of  administration  for  these  purposes.    It  is  not,  therefore,  dissolved.     It 
is  an  existing  company,  and  the  question  comes  to  be,  whether,  among  the  purposes 
for  which  it  subsists,  there  are  to  be  found  elements  for  satisfying  this  claim,  or  whether 
this  is  a  matter  as  to  which  the  company  is  dissolved.    The  general  Act  contains 
a  provision  that,  "  except  as  may  be  otherwise  provided  in  the  special  Act,  all  debts 
or  money  due  from  or  to  the  dissolved  company,  or  any  person  on  their  behalf,  shall 
be  payable  and  paid  by  or  to  the  amalgamated  company "  (sect.  40).    That  plainly 
has  reference  to  total  dissolution  or  total  transference,  and  the  dissolved  company, 
in  consequence  of  such  total  dissolution,  not  having  funds  to  meet  these  purposes. 
Then,  acain,  it  provides  that "  all  causes  and  rights  of  action  or  suit  " — (reads  section  42), 
— shall  be  and  remain  as  good,  valid,  and  effectual  against  the  amalgamated  company 
as  they  would  have  been  against  the  dissolved  company.    This,  again,  has  reference 
to  a  total  dissolution,  for  the  right  of  action  or  suit  woiild  have  been  cut  off  but  for 
this  provision.    But  the  case  we  are  here  dealing  with  is  not  the  case  of  a  total  dissolu- 
tion.   It  is  dissolution  to  a  certain  extent,  and  subsistence  to  a  certain  extent.    Now, 
section  12  of  the  special  Act  provides  that  moneys  due  to  the  dissolved  company  upon 
revenue  account  shall  be  assets  of  that  company,  and  debts  due  by  the  dissolved  com- 
pany shall  be  debts  of  that  company,  and  that  the  company  "  shall  continue  to  exist 
for  the  purpose  of  enforcing  payment  of,  receiving  and  administering  such  assets, 
and  paying  such  debts,  as  if  this  Act  had  not  been  passed."    It  is  plain  that  under 
this  clause  the  Edinburgh  and  Glasgow  Company  is  an  existing  company,  and  has 
exclusive  right  to  all  funds  which  form  revenue  account,  and  an  exclusive  right  of 
administering  these  funds,  and  of  paying  all  debts  and  all  claims  ;  and  it  is  only  when  all 
debts  and  claims  are  satisfied,  that  the  balance  is  to  be  disposed  of,  and  to  be  disposed 
of  so  that  none  of  it  goes  to  the  amalgamated  company.     The  only  difficulty  arises 
on  the  words  of  this  section, — "  And  all  sums  due  from  the  dissolved  company  upon 
revenue  account  at  the  date  of  amalgamation,  shall,  as  between  that  company  and 
the  company,  be  debts  of  the  dissolved  company."    I  think  these  words,  "  as  between 
that  company  and  the  company,"  have  reference  to  the  relative  interests  of  the  com- 
panies, but  are  not  meant  to  affect  third  parties.     But  I  cannot  read  the  clause  in 
any  other  sense  than  that  the  Jlkiinburgh  and  Gla.sgow  Company  exists  for  the  pur- 
pose of  administering  all  sums  falHng  to  revenue  account ;  and,  therefore,  that  that 
company  can  institute  an  action  for  recovery  of  sums  due  on  revenue  [366]  account, 
and  the  amalgamated  company  cannot,  and  persons  paying  to  the  dissolved  company 
are  paying  to  their  proper  creditors,  and  that  the  dissolved  company  are  the  only  per- 
sons entitled  to  administer  the  assets  and  debts  of  that  company.    The  word  "  debts  " 
must  be  read  comprehensively.     I  think  it  means  everything  that  was  payable  by  the 
dissolved  company  out  of  revenue  account  at  the  date  of  amalgamation.    I  think 
that  is  clear  from  the  variation  of  expression,  **  and  when  all  claims  are  discharg«i," 
i.e,  all  claims  which  could  have  been  m*ade  good  against  the  dissolved  company. 
Now,  this  is  a  claim  of  that  kind.     In  one  sense  it  is  not  a  debt,  i.c.  it  is  not  consti- 
tuted ;  but  the  liability  to  pay  it  when  it  was  constituted  existed,  and  it  would  be 
payable  out  of  revenue  account,  and  it  is  a  debt  which,  in  a  question  with  the  amalga- 
mated company,  the  amalgamated  company  are  entitled  to  say  must  be  satisfied  out 
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of  the  revenue  account  of  the  dissolved  company ;  for  suppose  the  pursuer  had  brought 
this  action  against  the  amalgamated  company,  there  can  be  no  doubt  that  the  amalga- 
mated company  would  have  been  entitled  to  say  this  claim  should  have  been  paid 
out  of  the  revenue  account  of  the  dissolved  company.  There  can  be  no  doubt  that  it 
is  payable  out  of  revenue  account ;  and,  therefore,  it  is  one  of  the  things  contemplated 
to  be  paid  out  of  the  fund.  I  do  not  think  it  necessary  to  go  into  the  question  whether 
the  42d  section  of  the  general  Act  wouJd  give  a  right  to  proceed  against  the  other 
company  or  not.  It  is  enough  to  say  that  the  pursuer  has  his  proper  debtor  still  sub- 
sisting, and  that  action  is  sustainable  against  the  Edinburgh  and  Glasgow  Company. 

Lord  Curriehill. — ^This  is  an  ordinary  action  of  damages  against  the  Edinburgh 
and  Glasgow  Eailway  Company.  The  debt  for  which  the  summons  concludes  is  said 
to  have  arisen  on  26th  May  1865,  in  consequence  of  the  pursuer  sustaining  an  injury 
through  the  fault  of  the  defenders.  We  must  assume  that  the  claim  is  well  founded, 
and,  if  so,  that  it  was  a  debt  owing  by  this  corporation  from  the  time  the  injury  wivs 
sustained.  It  is  a  debt  for  payment  of  which  action  might  have  been  instituted  next 
day,  preventive  diligence  might  have  been  used,  or,  if  the  company  had  been  wound 
up  under  the  Act  of  Parliament,  the  claim  might  have  been  made  effectual  against 
their  estates  without  an  action  ;  for  an  action  does  not  create  the  debt,  it  merely  liqui- 
dates a  debt  already  existing.  Again, — assuming  the  debt  to  be  owing,  it  was  a  debt 
which  was  payable  not  out  of  capital,  but  out  of  revenue.  The  directors  could  not 
have  made  it  a  debt  against  capital.  I  do  not  say  that  a  creditor  could  not  have  used 
execution  against  the  capital ;  but  the  fund  from  which  the  directors  were  bound 
to  pay  this  claim  was  the  revenue  account.  That  was  the  state  of  matters  on  27th 
May  1865 ;  and  the  question  is,  whether  or  not  the  claim  against  this  corporation 
has  been  extinguished  since  that  date.  It  is  said  that  it  was  extinguished  on  1st  August 
1865,  in  consequence  of  the  amalgamation  of  the  defenders'  company  with  the  North 
British  Railway  Company.  The  import  of  that  defence  is,  that  the  debt  had  been 
extinguished  delegatione,  by  the  creditor  having  got  one  debtor  instead  of  another. 
That  is,  in  law,  a  well-known  mode  of  extinguishing  debts.  But,  in  order  to  make  out 
that  defence,  the  defenders  must  do  more  than  prove  that  the  pursuer  has  got  another 
debtor ;  for  there  are  many  cases  where  a  creditor  gets  an  additional  debtor,  and  there- 
by additional  security  for  his  debt,  without  extinguishing  the  debt.  There  must  be 
an  extinction  of  the  liability  of  the  first  debtor.  Have  the  defenders  proved  that  here  1 
Such  extinction  sometimes  happens  in  cases  where  companies  are  amalgamated ;  and 
it  would  have  happened  in  this  case  had  there  been  a  complete  and  entire  amalgamation 
of  all  the  capital  and  revenues, — had  everything  belonging  to  the  dissolved  company 
been  made  over  to  the  amalgamated  company,  and  all  the  obligations  of  the  dissolved 
company  transferred  to  the  other.  But  this  is  a  case  of  only  a  partial  amalgamation. 
To  a  certain  extent  there  is  no  amalgamation  ;  and  so  far  as  there  is  no  amalgamation, 
sect.  12  bears  that  the  dissolved  company  shall  continue  ta  subsist  as  if  the  Act  had 
not  been  passed.  This  being  so,  I  do  not  see  how,  if  the  Act  had  stopped  there,  this 
company  could  be  said  to  be  extinct.  But  farther,  there  are  other  clauses  in  this  Act 
which  make  it  clear  that  the  company  is  kept  in  existence  for,  infer  alia,  the  very 
purpose  of  paying  debts  incurred  prior  to  1st  August  1865  ;  and  this  is  just  one  of 
these  debts.  And  although  the  general  Act  of  1863  contains  some  sweeping  clauses, 
it  is  expressly  said  that  it  shall  not  have  the  effect  it  provides  for,  when  exception  is 
made  in  the  special  Act.  That  is  just  [367]  what  is  done  here.  The  special  Act 
exempts  from  the  amalgamation  the  administration  of  the  revenue  account,  payment 
of  debts,  and  certain  other  purposes.  Upon  these  grounds  I  concur  with  your  Lord- 
ship and  the  Lord  Ordinary. 

Lord  Deas. — This  is  a  question  of  construction  of  the  general  and  special  statutes 
referred  to  as  affecting  the  competency  of  the  present  action, — that  is  to  say,  as  affect- 
ing the  question  whether  the  action  is  directed  against  the  proper  party  or  parties. 

There  is  some  subtlety  in  that  question,  but  the  opinion  I  have  formed  is,  that 
the  action  is  directed  against  the  wrong  party ;  or,  at  all  events,  that  it  is  not  directed 
against  all  parties  interested,  inasmuch  as  the  amalgamated  company  ought,  at  least, 
to  have  been  brought  into  the  field. 

If  the  general  Act  were  alone  to  be  looked  to,  the  objection  to  the  action  would 
obviously  be  good.  The  whole  question  is  as  to  the  effect  of  the  exception  or  exceptions 
introduced  by  the  special  Act.  The  general  Act  provides  (sect.  38),  that  in  every 
case  of  amalgamation,  the  undertaking,  real  and  personal  property,  rights  of  action 
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and  suit,  and  all  other  rights  and  interests  of  the  dissolved  company,  shall,  by  virtue 
of  the  amalgamating  Act,  become  vested  in  the  amalgamated  company ;  that  (sect. 
40),  except  as  otherwise  provided  for  in  the  special  Act,  all  debts  or  money  due  from 
or  to  the  dissolved  company  shall  be  payable  by  or  to  the  amalgamated  company ; 
that  (sect.  41)  all  obligations  and  liabiUties  incurred  before  amalgamation  by  or  to  the 
dissolved  company  shall  be  equally  effectual  in  favour  of  or  against  the  amalgamated 
company,  as  if  these  obligations  and  UabiUties  had  been  incurred  by  or  to  the  amalga- 
mated company ;  that  (sect.  42)  all  causes  and  rights  of  action  or  suit  which  have 
accrued  before  amalgamation,  shall  be  as  good  and  eflfectual  to  or  against  the 
amalgamated  company  as  they  would  have  been  to  or  against  the  dissolved  com- 
pany had  there  been  no  amalgamation ;  and  (sect.  43)  that  all  pending  actions  and 
suits  by  or  against  the  dissolved  company  may  be  continued  by  or  against  the 
amalgamated  company,  and  all  penalties  for  offences  against  the  special  Act  committed 
before  amalgamation  may  be  recovered  by  the  amalgamated  company,  "  the  amalga- 
mated company  being,  in  respect  of  all  such  matters,  considered  as  identical  with  the 
dissolved  company." 

But  while  such  are  the  sweeping  and  comprehensive  terms  of  the  general  Act, 
these  may,  no  doubt,  be  so  qualified  by  the  special  Act  ob  to  sustain  this  action,  although 
it  would  not  otherwise  have  been  sustained.  The  qualifications  which  are  supposed 
to  have  this  effect  are  contained  in  sections  12  and  13  of  the  amalgamating  Act. 

There  is  great  plausibility  in  the  argument  that  the  object  of  these  two  sections 
was  simply  to  regulate  the  rights  and  habilities  of  the  dissolved  and  amalgamated 
companies  between  themselves.  The  first  part  of  section  12  is  expressly  so  Hmited, 
and  there  is  something  very  like  a  similar  limitation  in  the  latter  part  of  section  13. 
But  however  that  may  be,  I  cannot  think  that  it  was  intended  by  these  sections  to 
reUeve  the  capital  of  the  dissolved  company,  any  more  than  its  revenue  from  the 
liabilities  previously  attaching  thereto  in  favour  of  third  parties.  It  may  or  may 
not  be  the  practice  to  pay  claims  of  damages  for  personal  injury  out  of  the  revenue 
of  the  year  in  which  the  injuries  are  sustained,  but  that  cannot  limit  the  righte  of 
third  parties,  who  may  go  against  either  capital  or  revenue,  or  both.  The  present 
pursuer,  for  example,  had,  but  for  the  amalgamation,  a  right  to  enforce  payment 
of  whatever  damages  might  be  found  due  to  him  out  of  the  capital  as  well  as  out  of 
the  revenue  of  the  dissolved  company.  But  that  capital  is  now  transferred  to  the 
amalgamated  company.  Does  that  prevent  the  pursuer  from  making  good  his  claim 
against  the  capital  ?  I  think  it  impossible  to  take  that  view.  There  may  happen 
to  be  a  free  sum  of  revenue,  or  there  may  not.  That  is  an  accident  which  cannot 
aflfect  the  relative  position  of  parties  as  debtor  and  creditor  in  an  action  like  the  present. 
The  capital  may  be  easily  attachable,  and  the  revenue  may  not.  The  revenue  may 
be  all  divided  among  the  shareholders  before  the  pursuer  can  be  in  a  situation  to  attach 
it.  If,  then,  the  pursuer  lias  a  claim  against  the  capital,  must  he  not  constitute  that 
claim  against  the  amalgamated  company  to  whom  that  capital  belongs  1  He  has 
not  set  Forth  that  he  limits  his  claim  to  the  free  revenue  which  may  remain' for  division 
among  the  shareholders  of  the  dissolved  company.  No  condition  of  that  kind  is 
attached  to  the  interlocutor  proposed  to  be  affirmed.  If  the  pursuer  gets  decree  against 
the  dissolved  company,  and  fails  to  recover  out  of  the  revenue  appropriated  to  the 
dissolved  company,  will  that  decree  entitle  him  [368]  to  recover  from  the  amalgamated 
company  1  or  will  he  be  entitled,  in  that  event,  to  bring  a  new  action  to  constitute  his 
claim  against  that  company  ?  It  appears  to  me  that  all  diflficulties  and  anomalies 
of  this  kind  might  and  ought  to  have  been  avoided  by  directing  this  action  against  the 
amalgamated  company,  and  calling  the  dissolved  company  for  their  interest,  which 
last  would  have  been  a  safe  precaution  whether  necessary  or  not ;  and,  in  any  view, 
I  think  the  action  should  not  be  allowed  to  proceed  without  the  amalgamated  company 
being  brought  into  the  field. 

Lord  Ardmillan. — I  think  there  is  not  much  difficulty  in  construing  either  of 
these  statutes  separately.  The  true  difficulty  arises  at  the  point  of  contact  between 
them. 

I  think  that  the  general  Act  was  intended  to  meet,  and  is  truly  appropriate  to, 
the  case  of  the  entire  amalgamation  of  two  companies,  where  the  one  is  absorbed  into 
the  other,  so  that  the  dissolved  company  has  no  longer  any  separate  existence — no 
rights,  liabilities,  or  powers  of  administration  left  to  it.  lliat,  I  think,  is  the  true 
beiiring  of  the  general  Act.     But  if,  in  the  special  Act,  there  is  any  exception  to  the 
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amalgamation,  if  there  is  a  sphere  of  administration  reserved,  and  a  part  of  the  funds 
retained, — in  that  case  I  think  that  the  general  Act  must,  so  far  as  regards  that  sphere 
and  those  funds,  be  read  subject  to  the  exception  embodied  in  the  special  Act.  In  the 
present  case  there  is  no  doubt  that  under  the  general  Act  *"  all  debts  or  sums  of  money 
due  from  or  to  the  dissolved  company  "  are  transferred  to  the  amalgamated  company. 
But  then  there  is  a  clause  in  the  special  Act  excepting  sums  due  to  the  dissolved  com- 
pany upon  revenue  account,  for  these  are  to  remain  assets  of  the  dissolved  company ; 
and  on  the  other  hand  there  is  a  clause  excepting  sums  due  by  the  dissolved  company 
upon  the  same  account,  for  these  are  to  remain  debts  of  the  dissolved  company.  I 
therefore  think  that,  notwithstanding  the  amalgamation,  there  are  funds  and  ooUga- 
tions  and  powers  which  are  left  with  the  dissolved  company ;  and  that  leads  me  to  the 
construction  of  section  12  of  the  Amalgamation  Act.  But  for  the  words  "  as  between 
that  company  and  the  (amalgamated)  company,"  it  does  not  appear  to  me  that  this 
section  presents  any  great  difficulty.  But  it  is  said  that  these  words  limit  the  clause, 
and  make  it  only  a  kind  of  accounting  clause  between  the  two  companies.  I  cannot 
take  that  view.  I  agree  with  Lord  Deas  to  this  extent,  that  it  was  not  intended  by 
this  provision  to  impair  the  rights  of  creditors,  where  both  the  revenue  and  capital 
account  of  a  company  are  Uable.  In  the  case  which  has  been  supposed,  of  the  revenue 
account  being  insufficient,  I  think  there  cannot  be  a  doubt  that  the  creditor  could 
proceed  against  the  amalgamated  company,  which  had  carried  away  the  capital.  I 
think  that  the  words  referred  to  were  intended  to  save  the  rights  of  creditors  in  such 
a  case,  so  that  the  creditor's  security  over  both  revenue  and  capital  should  be  unim- 
paired. But  no  such  case  has  arisen.  If  this  is  a  good  debt,  there  are  funds  to  meet 
it  on  the  revenue  account,  and  the  pursuer  is  suing  the  administrators  of  that  account. 
If  this  were  a  sum  of  money  due  to  the  Edinburgh  and  Glasgow  Hailway  on  revenue 
account,  can  it  be  disputed  that  that  company  could  enforce  payment  1  And  yet 
that  would  not  be  a  question  merely  between  the  two  companies.  Then  suppose 
that  this  was  not  a  claim  founded  on  delict,  but  a  direct  claim  against  the  Edinburgli 
and  Glasgow  Company  on  revenue  account,  there  could  be  no  doubt  that  the  Edin- 
burgh and  Glasgow  Company  would  be  the  proper  party  for  the  creditor  to  sue.  Then 
is  any  difficulty  created  by  the  fact  that  this  is  not  an  immediate  debt,  but  a  claim 
for  damages  arising  out  of  a  wrong  done  1  I  think  not.  If  an  increase  of  the  assets 
of  the  Edinburgh  and  Glasgow  Company,  in  respect  of  a  wrong  done  to  them,  would 
\ye  divisible  among  the  partners,  is  a  diminution  of  assets,  in  respect  of  a  wrong  done 
by  the  company,  not  to  be  dealt  with  in  the  same  way  1  If,  for  the  reasons  stated, 
the  action  is  well  laid  against  the  defenders,  it  does  not  appear  to  me  that  there  is  any 
;2:round  for  calling  any  one  else.  There  is  no  plea  to  that  effect.  And  the  absence  of 
such  a  plea  is  easily  explained,  since  at  all  events,  even  if  the  amalgamated  company 
were  called  and  found  liable,  the  defenders  would  still  be  liable  in  relief  to  them,  in 
respect  of  the  12th  section  of  the  amalgamating  Act,  which  is  acknowledged  to  be 
effectual  as  between  the  two  companies. 

On  the  whole  matter,  I  concur  with  the  majority  of  your  Lordships. 

The  Court  adhered. 

Maogregor  &  Barclay,  S.S.C— Hill,  Reid,  &  Drummond,  W.S.— Agents. 


No.  81.  IV.  Macpherson,  369.    3  Feb.  1866.    2d  Div.—Lord  Barcaple,  R. 

JohxGardinkr  (Telford's  Executor),  Petitioner.  —Lord- Adv.  Maiicreiff—Mackay, 
WiLUAM  Blackwood  (Blackwood's  Executor),  Respondent.— Gorrfwi-Le^'. 

Arrestm^nt-^Partnership — Count  and  Reckoning, — ^The  representatives  of  a  deceased 
partner  raised  an  action  of  count  and  reckoning  against  his  copartners,  concluding 
that  such  of  the  defenders  as  should  appear  on  an  accounting  to  be  debtors  to  the 
pursuers  should  be  decerned  to  make  payment  of  the  sums  due  by  them,  **  the  pursuers 
being  alwavs  ready  to  make  pa}Tnent  to  the  defenders,  or  any  of  them,  of  any  balance 
that  may  be  due  by  the  pursuers  to  them  respectively,''  if  it  should  appear  that  any 
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balance  was  due.    The  pursuers  upon  the  dependence  of  this  action  used  arrestments 
against  one  of  the  defenders.    Held  {rev.  judgment  of  Lord  Barcaple)  that  the  arrest- 
ment was  competent. 
Arrestment — Agent  and  Client — Arrestment  in  the  hands  of  law-agents,  of  the  pro- 
ceeds of  a  bond  due  to  a  client,  held  competent. 

The  late  Thomas  Telford,  Sir  David  Brewster,  the  late  William  Blackwood,  and 
others  were  partners  as  proprietors  of  "  The  Edinburgh  Encyclopedia." 

The  pubUcation  of  the  work  was  completed  in  1831,  and  in  1834  the  whole  property 
of  the  company  was  sold. 

In  1849  the  executors  of  William  Blackwood  raised  an  action  of  count  and  reckon- 
ing against  the  other  partners  of  the  company — (See  Blackwood's  Executors  v.  Brewster 
and  Others,  23  D.  142).  The  summons  referred  to  a  certain  state  of  accounts,  brought 
down  to  30th  April  1848,  shewing  a  balance  due  to  the  pursuers  by  the  company, 
and  concluded,  that  the  defenders  should  be  ordained  to  relieve  the  pursuers  of  the 
balance  due  under  a  bond  granted  by  the  company  in  favour  of  the  late  Thomas 
Telford,  one  of  the  partners  who  had  made  advances  to  the  company,  and  of  all  other 
debts  due  by  the  company,  and  also  concluded  "  that  such  of  the  defenders  as  should 
appear  on  an  accounting  to  be  debtors  to  the  pursuers,  should  be  decerned  to  make 
payment  of  the  amount  that  should  appear  to  be  due  to  them,  *  and  that  conform 
to  the  said  state  of  accounts,  or  in  such  other  manner  and  proportions '  as  might  be 
ascertained  in  the  course  of  the  process,—*  the  pursuers  being  always  ready  to  make 
payment  to  the  defenders,  or  any  of  them,  of  any  balance  that  may  be  due  by  the 
pursuers  to  them  respectively,  if,  after  such  count  and  reckoning,  it  shall  appear  that 
such  balance  is  due.'  " 

The  action  was  still  in  dependence  in  March  1854,  when  payment  of  £1669,  the 
balance  due  under  the  bond,  was  made  by  the  representatives  of  Mr.  Blackwood,  and 
by  Sir  David  Brewster,  to  Mr.  Telford's  executor,  through  his  law-agents  in  Edinburgh, 
Messrs.  Lindsay,  Mackay,  and  Howe. 

On  the  same  day  arrestments  were  used  against  Telford's  executor  in  the  hands 
of  Lindsay,  Mackay,  and  Howe,  on  the  dependence  of  the  action  of  count  and  reckpning 
already  narrated. 

Mr.  Telford's  executor  in  his  defences  had  stated  that  he  was  willing  to  settle  upon 
the  state  of  accounts  referred  to  in  the  summons,  by  which  a  balance  of  £1444  was 
due  to  him,  taking  into  account  the  sum  due  to  him  on  the  bond  ;  but,  in  the  course 
of  the  action,  it  had  been  found  that  that  state  of  accounts  was  not  binding  on  the 
partners,  and  the  payment  of  the  balance  of  £1669  under  the  bond  had  changed  his 
position. 

The  litigation  had  been  carried  on  entirely  between  the  pursuer  and  Sir  David 
Brewster, — ^Telford's  executor  having  the  same  interest  as  Mr.  Blackwood's  executor 
in  the  questions  raised. 

In  November  18G5  Mr.  Gardiner,  the  executor  of  Mr.  Milne,  who  was  Mr.  Telford's 
executor,  being  desirous  to  wind  up  the  executry  estate,  presented  this  petition  for 
recall  of  the  arrestments  used  in  1854  against  the  executry  funds  in  Messrs.  lindsay, 
Mackay,  and  Howe's  hands. 

The  Ix)rd  Ordinary  pronounced  this  interlocutor  : — "  Having  heard  [370]  counsel 
for  the  parties,  and  considered  the  petition  for  recall  of  arrestments,  and  an.swer8. 
Recalls  without  caution  the  arrestments  mentioned  in  the  petition,  and  decerns  :  Finds 
the  respondent  liable  in  expenses  :  Allows  an  account  thereof  to  be  given  in,  and, 
when  lodged,  remits  the  same  to  the  Auditor  to  tax  and  report."  * 

*  "  Noi'E. — The  Lord  Ordinary  has  great  doubt  whether  these  arrestments  on 
the  dependence  constituted  in  the  circumstances  a  competent  dihgence  when  used, 
and,  at  all  events,  he  is  inclined  to  think  that  they  would  have  been  recalled  if  an 
application  to  that  effect  had  been  originally  presented.  The  long  delay  in  prosecuting 
tifie  depending  action,  and  the  circumstances  in  which  that  delay  has  all  along  taken 
place,  appear  to  the  Ix)rd  Ordinary  to  create  a  case  of  great  hardship  to  the  party 
against  whom  the  diligence  has  been  kept  up  since  1854. 

"  The  action  is  for  a  mutual  accounting  among  pirtners.  It  is  in  no  way  specially 
directed  against  Mr.  Telford's  executor  more  than  the  other  partners,  and  it  is  not 
an  action  in  which  he  is  called  u]X)n  to  account  in  respect  of  intromission,  or  any  otlier 
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Mr.  Blackwood,  the  respondent,  reclaimed. 

[371]  Lord  Justice-Clerk. — In  this  case  the  Lord  Ordinary  has  expressed  great 


ground  of  liability.  The  object  of  the  action  is  to  obtain  a  mutual  accounting  and 
final  settlement  among  all  the  partners.  The  summons  founds  upon  a  certain  state 
of  accoimts,  and  continuation  thereof,  and  concludes  that  such  of  the  defenders, — 
that  IB,  the  whole  other  partners,—- as  shall  appear  on  an  accounting  to  be  debtors 
to  the  pursuers,  Blackwood's  executors,  shall  be  decerned  to  make  payment  of  the 
amount  that  shall  appear  to  be  due  to  them,  *  and  that  conform  to  the  said  state  of 
accounts,  and  continuation  thereof,  or  in  such  other  manner  and  proportions  '  as  may 
be  ascertained  in  the  course  of  the  process,  *  the  pursuers  being  always  ready  to  make 
payment  to  the  defenders,  or  any  of  them,  of  any  balance  that  may  be  due  by  the 
pursuers  to  them  respectively,  if,  after  such  count  and  reckoning,  it  shall  appear  that 
such  balance  is  due.' 

"  It  does  not  appear  to  the  Lord  Ordinary  that  there  is  here  such  an  absolute  and 
unambiguous  statement  of  a  claim  and  demand  for  payment  against  any  particular 
partner,  as  to  warrant  the  protective  diligence  of  arrestment  on  the  dependence,  and 
he  does  not  think  that  the  matter  is  put  differently  in  the  averments  on  the  closed 
recorA  The  action  is  one  which  might  have  been  equally  well  raised  by  any  member 
of  the  company.  This  is  indeed  the  view  of  the  matter  set  forth  and  founded  on  in 
the  answers,  p.  3,  where  it  is  said  that  at  no  stage  of  the  litigation  have  Mr.  Blackwood's 
representatives  acted,  except  for  behoof  of  the  company,  and  so  for  behoof  of  the  peti- 
tioner, Telford's  executor.  According  to  the  state  of  accounts  and  continuation 
founded  upon  in  the  summons,  Telford's  executor  and  the  pursuers  were  both  creditors 
of  the  company,  and  it  is  not  disputed  that  at  and  before  the  date  of  the  action,  Telford's 
executor  was,  as  were  also  the  pursuers,  quite  willing  to  settle  accounts  upon  the  footing 
of  that  state.  These  two  parties  were  thus  entirely  at  one  according  to  the  view  of 
the  accounts  on  which  the  action  was  raised.  If  Telford's  executor  had  taken  the 
initiative,  and  raised  the  action  against  Blackwood's  representatives  and  the  other 
partners,  it  would  have  equally  well  served  the  purposes  of  all  parties  as  regarded  the 
accounting.  It  would  have  been  a  singular  result  if  that  should  have  entitled  the 
present  petitioner  to  have  used  diligence  on  the  dependence  against  the  raspondent. 
The  litigation  has  all  along  been  with  another  partner,  Sir  David  Brewster,  who 
objected  to  the  state  of  accounts  founded  on  in  the  summons,  and  has  got  his  objection 
sustained  to  a  considerable  extent.  In  this  litigation  the  petitioner  supported  the 
same  interest  as  the  respondent,  and  in  particular  appeared  in  the  Inner- House  to 
resist  a  reclaiming  note  for  Sir  David  Brewster  on  7th  December  1860. 

*  There  is,  however,  a  separate  conclusion  of  the  action,  in  regard  to  which  the 
Lord  Ordinary  entertained  some  doubt  whether  it  did  not  warrant  the  keeping  up 
of  the  diUgence.  But  he  has  come  to  be  of  opinion  that,  with  reference  to  that  matter, 
it  does  not  materially  vary  the  position  of  the  parties  or  the  nature  of  the  action.  It 
appears  that  Mr.  Telford  had  advanced  money  for  the  purposes  of  the  company  on 
a  bond  granted  to  him  by  Mr.  Blackwood  and  certain  other  parties.  Before  the  action 
of  accounting  was  brought,  Mr.  Telford's  executor  had  raised  an  action  on  that  bond, 
which  was  then  in  dependence.  Accordingly,  the  first  conclusion  of  the  action  of 
accounting  is,  that  the  defenders—that  is,  the  whole  other  [371]  partners — ^in  the 
proportion  of  their  shares,  shall  be  decerned  to  relieve  the  pursuers  of  the  debt  in  Mr. 
Telford's  bond,  and  the  action  therefor,  and  of  all  other  debts  due  by  the  copartnery. 
It  appears  to  the  Lord  Ordinary  that  Mr.  Telford's  bond  debt,  and  any  other  debts 
of  the  company,  must  resolve  into  the  general  accounting,  and  that  this  conclusion, 
though  stated  separately  and  first  in  order,  is  auxiliary  to  the  general  conclusion  for 
a  mutual  accounting.  There  is  no  pecuniary  conclusion  specially  applicable  to  it, 
and  any  claim  of  relief  which  the  respondent  may  have,  can  only  receive  efi'ect  in  the 
general  adjustment  of  accounts  among  all  the  partners. 

''Inthe  action  on  the  bond  Mr.  Telford's  executor  got  decree  for  payment  in  1852, 
*  reserving  entire  all  questions  of  rehef  among  the  parties  to  this  action  inter  se,  and 
among  them  and  the  other  partners  of  the  company.'  Under  this  decree  there  was 
paid,  on  14th  March  1854,  by  Blackwood's  representatives,  £969,  lis.  4d.,  and  by  Sir 
Ifeyid  Brewster,  £700.  On  the  same  day  the  money  so  paid  was  arrested  by  the 
respondent  in  the  hands  of  the  petitioner's  agents.  The  arrestment  was  afterwards 
restricted  to  £568.    The  Lord  Ordinary  does  not  think  that  the  separate  conclusion 
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doubt  whether  the  arrestments  were  competently  used,  and  I  confess  doubts  of  the 
same  description  made  some  impression  on  my  mind  during  the  course  of  the  argu- 
ment, but  these  have  now  been  removed.  In  the  action  upon  the  dependence  of  which 
the  arrestments  were  used,  there  is  a  conclusion  for  payment,  as  the  result  of  an  account- 
ing. It  appears  to  me  that  arrestments  on  the  dependence  of  such  an  action  may  be 
competently  used,  and  I  think  the  circumstance  that  the  arrestees  are  the  law-agents 
who  had  obtained  payment  of  a  sum  in  a  bond  due  to  their  cUent,  does  not  make  an 
objection  to  the  arrestment,  but  that  there  was  sufficient  constitution  of  the  relation 
of  debtor  and  creditor  between  the  law-agent  and  their  chent,  in  regard  to  the  money 
in  question,  to  make  the  arrestment  competent. 

The  other  Judges  concurred. 

On  the  merits,  their  Lordships  proceeded  upon  the  specialties  of  the  case,  and  upon 
the  evidence  of  arrangements  between  the  parties.  They  held  that  though  delay  in 
proceeding  with  the  action  might  be  a  ground  for  recalling  arrestments  used  on  the 
dependence,  sufficient  ground  had  not  been  shewn  to  justify  the  interference  of  the 
Court  in  the  present  case. 

The  Court  pronounced  the  following  interlocutor : — "  Refuse  the  prayer  of  the 
petition  :  Find  the  respondent  entitled  to  expenses,  and  remit  to  the  Auditor." 
Alex.  Howe,  W.S.— -Horne,  Horne,  &  Lyell,  W.S.— Agents 

[Commented  upon,  Stafford  v.  M*Laurin,  1875,  3  R.  148.] 


No.  82.  IV.  Macpherson,  372.     6  Feb.  1866.    2d  Div.— Lord  Kinloch,  L 

Laurence  Robertson  and  Others  (Donaldson's  Trustees),  Pursuers  and  Raisers. 

Mrs.  Sarah  Charlotte  Braddock  or  Macdougall  and  Others  (lieut.-Col. 

John  Macdougall's  Trustees),  Qaimants.— SoZ.-ffen..  Young —Berry. 

Lieut.  John  Macdougall  and  Others,  GisdmaiitB. --Gordon --Dunmn. 

John  Lawford  Young,  Claimant.— Pa^ion— Coot. 

Mrs.  Isabella  Young  or  Richardson  and  Others,  Claimants.  — 

Clark— Gifford. 

Vesting — Legacy — Ditdsion  per  capita — Post-natus — Liferent  and  Fee. — A  testator 
directed  his  trustees  to  pay  shares  of  the  residue  of  his  estate,  which  he  had 
bequeathed  to  certain  grandnieces,  "  to  them  and  their  respective  husbands,  only 
in  liferent,  .  .  .  and  the  fee  of  such  shares  to  the  lawful  issue  of  my  said  grand- 
nieces  equally ;  whom  failing,  to  the  survivors  of  them  and  my  grandnephews  .  .  . 

for  relief,  or  the  subsequent  pajrment  under  the  bond,  should  entitle  the  respondent 
to  the  security  of  arrestment  in  this  action  for  the  mutual  adjustment  of  accounts 
among  the  partners,  from  the  nature  of  which  it  does  not  appear,  either  from  the 
conclusions  of  the  summons  or  the  record,  that  the  pursuer  claims  any  balance  as 
due  to  him  by  the  petitioner.  It  is  only  in  answer  to  the  present  application,  and  with 
reference  to  what  he  now  alleges  will  be  the  result  of  the  accounting,  that  the  respondent 
states  that  the  petitioner  will  be  debtor  to  the  company,  and  on  a  balancing  of  accounts 
to  the  respondent  himself. 

"While  the  arrestments  have  been  kept  up  during  eleven  ye^rs,  the  petitioner 
has  been  constantly  and  ineflFectually  endeavouring  to  force  the  pui*suer  to  proceed 
with  the  cause.  The  Ijord  Ordinary  does  not  think  that  the  answers  to  the  petition 
contain  anv  satisfactory  explanation  of  the  excessive  delay  which  has  taken  place, 
and  which  he  considers  to  be  a  material  element  in  the  present  question. 

"  If  the  arrestments  ought  otherwise  to  be  recalled,  the  Lord  Ordinary  is  of  opinion 
that  they  cannot  be  kept  up  on  the  ground  that  the  petitioner  resides  in  England.'' 
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equally  in  liferent,  and  their  issue  also  equally  in  fee,  after  the  death  of  the  longest 
liver  of  me  and  my  wife."  The  share  of  a  grandniece  who  died  childless  before  the 
period  of  vesting  was  Uferented  by  her  surviving  husband.  Upon  his  death,  held 
{alt.  judgment  of  Lord  Kinloch) — (1)  That  no  successive  liferent  was  provided  to 
surviving  grandnephews  and  grandnieces,  but  that  the  fund  fell  to  be  distributed 
among  the  fiars ;  (2)  That  the  division  fell  to  be  made  per  capita,  and  not  per  stirpes  ; 
(3)  That  a  child  born  subsequent  to  the  death  of  the  testator's  widow,  which  was  the 
period  of  vesting,  but  before  the  death  of  the  life-renter,  was  not  entitled  to  participate. 

Sequal  of  case  reported  ante,  vol.  ii.  p.  428.    See  also  22  D.  1527  ;  24  D.  1  (H.  L.). 

James  Donaldson  died  in  1844,  leaving  a  trust-deed  and  settlement,  by  which  he 
conveyed  to  trustees  his  whole  heritable  and  moveable  estate.  The  deed  conferred 
a  liferent  of  the  residue  of  the  estate  upon  the  wife  of  the  testator,  and  contained  the 
following  provision  relative  to  the  disposal  of  the  fee  of  the  residue : — "  Fifthly,  I  will 
and  direct  the  said  trustees  or  trustee  to  account  for,  pay,  and  divide,  or  convey  (under 
the  exception  of  so  much  (if  any)  of  the  foresaid  £2000,  as  may  be  tested  upon  by  my 
said  wife  in  manner  foresaid)  the  whole  residue  and  remainder  of  my  property,  subjects, 
means,  and  estate,  heritable  and  moveable,  real  and  personal,  or  proceeos  thereof,  after 
the  death  of  the  last  liver  of  me  and  my  said  wife,  equally  to  and  among  John  Macdougall, 
.  .  .  William  Macdougall,  .  .  .  sons  of  my  late  niece,  Mrs.  Katherine  Donaldson 

or  Macdougall, Young  or  Thomson,  wife  of  Dr.  Thomson,  physician 

in  Perth,  Young    or    Richardson,   wife    of    Dr.   Richardson,  .  .  . 

and  Eliza  Young,  now  wife  of  Allan  Cuthbertson,  all  children  of  the  late  Mrs. 
Bizabeth  Donaldson  or  Young,  equally,  or  share  and  share  aUke,  and  to  their  respective 
heirs  or  assignees,  declaring  that  if  any  of  said  residuary  legatees  shall  die  without 
leaving  lawful  issue  before  his  or  her  share  vest  in  the  party  or  parties  so  deceasing,  the 
same  shall  belong  to,  and  be  divided  equally,  or  share  and  share  aKke,  among  the  sur- 
vivors of  my  said  grandnephews  and  grandnieces  equally."  By  a  codicil  the  testator 
added  another  grandnephew,  Thomas  Young,  to  the  number  of  his  residuary  legatees. 
By  a  second  codicil  dated  1 9th  February  1 844,  the  testator  altered  his  settlement  "in  so  far 
only  as  these  writings,  or  any  of  them,  authorise  and  appoint  the  distribution  or  payment 
of  certain  shares  of  the  fee,  or  principal  sums  of  the  free  residue  of  my  means  and  estate, 
or  proceeds  thereof,  to  be  accounted  for  and  paid  to  all  or  any  of  my  three  grandnieces 
therein  named,  it  being  my  will  and  intention  to  restrict  the  provisions  or  bequests, 
in  favour  of  such  of  them  as  shall  decease  without  issue,  to  a  liferent,  and  therefore 
hereby  authorise,  will,  and  appoint  my  said  trustees  and  executors,  and  survivors  or 
survivor  of  them,  to  pay  the  share  or  shares  bequeathed  to  my  said  grandnieces,  in  or 
by  the  foresaid  deed  of  [373]  settlement,  to  them  and  their  respective  husbands,  only 
in  liferent,  for  their,  her,  or  his  liferent  use  allenarly,  and  the  fee  of  such  shares  to  the 
lawful  issue  of  my  said  grandnieces  equally ;  whom  faiKng,  to  the  survivors  of  them 
and  my  grandnephews,  also  named  in  the  foregoing  settlement  or  codicils,  equally  in 
liferent,  and  their  issue  also  equally  in  fee,  after  the  death  of  the  longest  hver  of  me 
and  my  wife."  Mrs.  Donaldson  survived  her  husband,  and  died  on  3d  December  1857. 
At  that  time  the  state  of  the  family  was  as  follows  : — Of  the  three  grandnephews  ap- 
pointed residuary  legatees,  William  Macdougall  was  dead,  without  issue ;  Thomas  Young 
had  died,  leaving  a  son,  John  Lawford  Young ;  Colonel  John  Macdougall  was  alive,  and 
had  several  children.  Of  the  grandnieces,  Mrs.  Cuthbertson  was  dead  without  issue, 
but  survived  by  her  husband,  Allan  Cuthbertson ;  and  Mrs.  Richardson  and  Mrs. 
Thomson  were  alive,  but  had  no  issue. 

In  1858  an  action  of  multiplepoinding  was  raised  with  reference  to  the  shares  of 
the  residue  bequeathed  to  William  Macdougall  and  Thomas  Young,  who  had  both 
predeceased  the  liferentrix.  In  that  action  it  was  decided  by  the  House  of  Lords  that 
the  date  when  the  shares  of  residue  must  be  held  to  have  vested  was  the  death  of  the 
longest  liver  of  the  testator  and  his  spouse.  That  process  did  not  embrace  the  one- 
sixth  share  of  the  residue  originally  directed  to  be  paid  to  Mrs.  Cuthbertson ;  and 
certain  questions  having  been  raised  as  to  the  rights  of  parties  in  that  share  also,  the 
pursuers  raised  the  present  process  to  have  them  disposed  of. 

The  claimants  who  originally  appeared  were  the  following : — ^Mr.  Cuthbertson 
claimed  a  liferent  of  the  fund  in  medio,  as  husband  of  the  liferentrix ;  John  Lawford 
Young  claimed  the  fee  of  one-half  of  the  fund  free  of  liferents,  and  alternatively,  subject 
to  such  liferent  interest  as  might  be  found  to  affect  the  same,  pleading  that  the  fee 
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of  Mrs.  Guthbertson's  share  had  vested  per  stirpes  in  such  of  the  issue  of  the  grand- 
nephews  and  grandnieces  of  the  truster  as  had  survived  the  liferentrix ;  Colonel 
Macdougall  claimed  a  fee  of  one-third  of  the  fund  in  medio,  and  in  the  event  of  either 
or  both  of  the  two  surviving  grandnieces  predeceaang  him  without  lawful  issue,  he 
claimed  also  a  liferent  of  .the  share  or  shares  respectively  liferented  by  them,  and 
alternatively  a  liferent  of  one-third  part  of  the  fund ;  he  pleaded  that  no  part  of  the 
residue  had  vested  in  Mrs.  EUza  Young  or  Cuthbertson,  or  in  Allan  Cuthbertson; 
and  that  the  claimant,  as  one  of  the  three  grandnephews  and  grandnieces  surviving 
at  the  date  of  the  death  of  the  truster's  widow,  was  entitled  to  be  ranked  and  preferred 
on  the  fund  in  medio,  in  terms  of  the  first  branch  of  his  claim ;  Lieutenant  John 
Macdougall  and  Others  (the  children  of  Colonel  Macdougall)  claimed,  as  the  only  issue 
of  any  of  the  said  three  residuary  legatees  who  survived  the  liferentrix  Mrs.  Donald- 
son, to  be  found  entitled  to  the  fee  of  the  whole  fund  in  m^dio,  unaffected  by  liferents, 
and  alternatively,  subject  to  such  Kferents  as  might  be  found  to  affect  it. 

By  the  judgment  of  the  Court,  of  15th  January  1864,  it  was  found  that  the  claim- 
ant Allan  Cuthbertson  was  entitled  to  a  liferent  of  the  fund  in  medio,  and  that  the  fee 
of  the  said  fund  belonged  to  the  issue  of  the  testator's  grandnephews  and  grandnieces 
existing  at  the  date  of  the  widow's  death,  whether  their  parents  survived  that  term 
or  no,  and  that  the  claimant  John  Lawford  Young,  as  the  sole  issue  of  Thomas  Young, 
one  of  the  testator's  grandnephews,  was  entitled  to  a  share  of  the  fee  of  the  said  fund, 
along  with  the  issue  of  his  other  grandnephews  and  grandnieces. 

Mr.  Cuthbertson  died  four  days  after  the  judgment  in  his  favour  was  pronounced. 
Upon  his  death  Mrs.  Richardson  and  Mrs.  Thomson,  two  of  the  grandnieces  of  the 
testator,  appeared  for  the  first  time  in  the  multiplepoinding,  and  claimed  each  a 
liferent  of  one-third  part  of  the  fund  in  medio.  The  record  was  opened  up  and 
readjusted  with  them.  Subsequently,  during  the  progress  of  the  action  in  the  Outer- 
House,  Colonel  [374]  Macdougall  died,  and  his  testamentary  trustees  were  sisted  in 
his  room.  The  questions  which  now  arose  for  decision  were  (1)  Whether  the  liferenter 
Mr.  Cuthbertson  being  now  dead,  the  fund  fell  to  be  at  once  distributed  among  the 
parties  entitled  to  the  fee,  or  whether  it  was  intended  by  the  codicil,  that  as  long  as 
there  were  any  grandnephews  or  grandnieces  surviving,  they  should  be  entitled  to 
the  liferent  of  the  fund ;  (2)  whether  the  fund  was  divisible  among  the  class  found 
entitled  to  the  fee,  per  capita  or  per  stirpes. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — ^"  Finds  that,  accord- 
ing to  the  sound  construction  of  the  codicil  to  the  settlement  of  the  deceased  James 
Donaldson,  dated  19th  February  1844,  the  one-sixth  share  of  his  succession,  liferented 
by  the  now  deceased  Allan  Cuthbertson,  fell  on  his  decease  to  be  liferented  in  equal 
portions  by  the  now  deceased  Lieutenant-Colonel  John  Macdougall,  Mrs.  Isabella 
Young  or  Richardson,  and  Mrs.  Margaret  Yoimg  or  Thomson,  the  surviving  grand- 
nephew  and  grandnieces  of  the  testator ;  and  that  the  fee  of  the  said  one-sixth  share, 
which  has  been  found  by  the  Court  to  belong  to  the  issue  of  the  testator's  grand- 
nephews  and  grandnieces  existing  at  the  date  of  the  widow's  death,  whether  their 
parents  survived  that  term  or  not,  belongs  to  the  said  issue  per  stirpes  and  not  per 
capita,  burdened  with  the  said  liferents ;  and  appoints  the  cause  to  be  enrolled,  in 
order  to  the  application  of  the  previous  findings."  * 

*  **  Note. — ^The  questions  now  in  controversy  regard  the  meaning  of  a  clause  in 
the  third  codicil  to  the  late  Mr.  Donaldson's  settlement.  By  the  previous  parts  of 
that  settlement,  as  construed  by  the  judgment  of  the  House  of  Lords,  the  residue 
of  Mr.  Donaldson's  estate  was  given  to  certain  grandnephews  and  grandnieces,  subject 
to  the  condition  that  if  any  ot  these  died  without  issue  before  the  testator's  widow, 
by  whom  the  whole  estate  was  liferented,  the  share  of  such  deceaser  shall  '  belong 
to  and  be  divided  equally,  or  share  and  share  alike,  among  the  survivors  of  my  said 
grandnephews  and  grandnieces  equally.'  By  the  third  codicil,  Mr.  Donaldson  to 
some  extent  altered  this  provision  as  regarded  grandnieces,  and  appointed  his  trustees 
'  to  pay  the  share  or  shares  bequeathed  to  my  said  grandnieces  in  or  by  the  foresaid 
deed  of  settlement  to  them  and  their  respective  husbands  only  in  liferent,  for  their, 
her,  or  his  liferent  use  allenarly ;  and  the  fee  of  such  heirs  to  the  lawful  issue  of  my 
said  grandnieces  equally,  whom  failing,  to  the  survivors  of  them  and  my  grandnephews, 
also  named  in  the  foregoing  settlement  or  codicils,  equally  in  liferent,  and  their  issue 
also  equally  in  fee,  after  the  death  of  the  longest  Uver  of  me  and  my  wife.' 
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[376]  The  claimants  reclaimed.    At  advising, — 

Lord  Justicb-Clerk. — In  disposing  of  the  two  questions  which  are  raised  by  these 

"The  present  process  regards  the  one-sixth  share  bequeathed  to  the  testator's 
grandniece  Eliza  Young  or  Cuthbertson,  wife  of  Allan  Cuthbertson.  Mrs.  Cuth- 
bertson  predeceased  the  testator's  widow,  without  leaving  issue,  but  survived  by  her 
husband  Mr.  Allan  Cuthbertson.  It  has  been  found  by  the  judgment  of  the  Inner- 
House,  of  date  1 5th  January  1864,  *  That  Mrs.  EUza  Cuthbertson  having  predeceased 
the  testator's  widow,  leaving  no  issue,  but  survived  by  her  husband,  the  claimant 
Allan  Cuthbertson,  the  said  Allan  Cuthbertson  is  entitled  to  a  liferent  use  and  enjoy- 
ment of  the  fimd  in  medio.'  The  judgment  further  found,  *  that  the  fee  of  the  said 
fund  belongs  to  the  issue  of  the  testator's  grandnephews  and  grandnieces  existing  at 
the  date  of  the  widow's  death,  whether  their  parents  survived  that  term  or  not.' 
Their  Lordships  by  the  same  interlocutor  '  remit  to  the  Lord  Ordinarv  to  proceed 
further  in  the  case  as  shall  be  just,  and  consistent  with  the  foregoing  aecree  of  pre- 
ference, and  findings.' 

'"  Mr.  Allan  Cuthbertson  survived  this  interlocutor  only  four  days,  having  died  on 
19th  January  1864.  By  this  event  his  liferent  of  the  fund  of  course  terminated, 
and  two  questions  thereon,  arose,  1st,  Whether  the  fee  opened  to  the  parties  in  right 
of  it  unbiirdened  with  any  further  liferent ;  and  2d,  Whether  the  right  of  fee  found 
by  the  Inner-House  to  belong  to  the  issue  of  the  whole  grandnephews  and  grand- 
nieces  was  divisible  per  stirpes  or  per  capita, 

"In  regard  to  these  questions  it  was  strongly  contended  on  one  side,  that  they 
were  substantially  determined  by  the  Inner-House  interlocutor.  The  Lord  Ordinary 
having  diflBcidties  on  the  point  ventured  to  report  the  case.  But  their  [375]  Lordships, 
on  receiving  his  report,  by  their  judgment  of  7th  November  1864,  *  remit  to  the  Lord 
Ordinary  to  carry  out  the  remit  contained  in  the  interlocutor  of  15th  January  1864.' 

"  After  hearing  the  parties,  the  Lord  Ordinary  has  come  to  be  satisfied  that  the 
points  in  question  are  not  determined  by  the  Inner-House  interlocutor,  either  directly 
or  by  any  necessary  inference.  He  has  therefore  decided  the  points  according  to  his 
own  best  judgment. 

■*  1.  The  Lord  Ordinary  is  of  opinion  that  on  the  death  of  Mr.  Cuthbertson,  a 
liferent  of  the  fund  in  question  emerged  to  the  three  surviving  grandnieces  and 
grandnephew  equally  amongst  them.  But  in  the  case  of  the  grandnieces  he  does 
not  think  the  liferent  passes  to  their  husbands  on  their  death,  the  provision  to  that 
effect  applicable  to  an  original  being  omitted  in  regard  to  a  devolved  share. 

''This  result  appears  to  the  Lord  Ordinary  to  follow  from  the  terms  employed 
by  the  testator,  and  the  intentions  which  he  considers  these  terms  obviously  to  express. 
All  are  agreed  that  under  the  words  *  whom  failing,'  a  failure  has  occurred  which 
brings  into  operation  the  secondary  provision  of  the  clause.  It  was  on  this  asstunption 
that  the  Inner-House  determined  the  subsistence  and  position  of  the  fee.  But  it 
appears  to  the  Lord  Ordinary  that  the  fee  cannot  be  held  given  without  the  connected 
liferent  being  held  given  equally.  They  alike  form  parts  of  the  same  bequest.  If  the 
one  is  bestowed,  the  other  is  bestowed  alike  ;  thev  are  not  separably.  The  fee  is  given 
burdened  with  the  liferent.  It  is  not  given  otherwise.  This  appeared  clear  to  the 
Lord  Ordinary  when  he  found  by  a  previous  interlocutor  that  the  bequest  was  to  the 
parent  in  liferent,  and  to  the  children  of  that  parent  in  fee ;  and  although  by  the 
judgment  of  the  Inner-House  the  liferent  and  fee  do  not  thus  go  together,  but  the 
fee  is  diffused  more  widely,  it  still  appears  to  the  Lord  Ordinary  to  remain  unquestion- 
able that  it  is  a  fee  burdened  by  a  liferent.  Whatever  be  the  issue  taking  the  fee,  they 
take  it  subject  to  a  liferent  *  to  the  survivors  of  my  grandnieces  and  nephews  '  by  the 
express  condition  of  the  bequest. 

**  It  was  contended  that  the  words  *  whom  failing '  were,  as  used  in  this  clause, 
words  of  conditional  institution,  not  of  substitution ;  and  that  the  right  of  liferent 
being  satisfied  by  Cuthbertson  taking  the  liferent,  the  conditional  institution  of  the 
posterior  liferenter  flew  off.  But  this  is  an  argument  which  proves  too  much.  For 
if  the  words  *  whom  failing '  introduce  a  conditional  institution  which  has  flown  ofT, 
wljat  becomes  of  the  fee  ?  On  that  supposition  the  fee  is  gone  as  well  as  the  liferent. 
But  admittedly  the  fee  remains.  The  Lord  Ordinary  conceives  that  it  can  only  remain 
burdened  with  the  liferent  inseparably  attached  to  it.  It  was  said,  indeed,  that  there 
were  here  two  separate  estates  of  liferent  and  fee,  which  must  be  separately  considered 
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reclaiming  notes,  we  must  have  regard  specially  to  the  judgments  which  have  [376]  heen 
already  pronounced  in  this  process,  and  also  in  the  previous  process,  regarding  the 
distribution  of  the  testator's  estate.  By  the  judgment  of  the  House  of  ]S)rd3  in  the 
first  case,  the  general  meaning  of  the  settlement  was  fixed,  and,  in  particular,  it  Avas 
adjudged  that  according  to  the  true  construction  of  that  settlement,  the  term  of 
vesting  was  the  death  of  the  longest  liver  of  the  testator  and  his  spouse.  Now,  the 
general  scheme  of  the  principal  deed  of  settlement  was,  that  the  residue  of  the  testator's 
estate  should  be  divided  into  six  shares,  and  that  one  of  such  shares  should  be  given  to 
each  of  his  grandnephews  and  grandnieces  in  fee,  there  being  three  grandnephews 
and  three  grandnieces  ;  and  it  was  provided  also  by  that  principal  deed  of  settlement, 

and  dealt  with.  The  Lord  Ordinary  considers  the  case  to  be  exactly  the  reverse; 
and  that  by  the  terms  of  the  deed  the  liferent  and  fee  are  made  inseparable.  The 
words  '  whom  failing  *  introduce  the  clause  in  which  they  jointly  occur.  The  same 
meaning  must.be  put  on  these  words  in  either  case.  Tliey  cannot  be  held  in  one  case 
a  conditional  institution,  in  the  other  a  substitution.  It  cannot  be  held  that  a  failure 
has  occurred  in  one  case,  and  not  in  the  other ;  for  it  is  the  same  failure  which  raifees 
into  operation  the  secondary  rights.  Yet  this  is  what  substantially  is  contended  by 
those  who  maintain  a  fee  to  exist  without  the  burden  of  a  liferent. 

"  The  truth  is,  that  it  is  legally  incorrect  to  apply  to  liferent  rights  the  distinction 
between  conditional  institution  and  substitution.  The  distinction  expressed  by  these 
words  is  that  existing  between  one  who  takes  as  disponee,  and  one  who  takes  as  heir. 
There  can  be  no  heirship  in  a  liferent.  A  liferenter  is  always  a  disponee ;  he  is  never, 
legally,  a  substitute.  There  may  be  successive  liferents, — that  is,  the  liferent  may 
be  disponed  to  more  than  one  successively.  There  is  no  legal  incompetency  in  this, 
though  the  law  does  not  favour  a  succession  of  liferents.  The  only  question  in  any 
particular  case  is  whether  the  testator  has  appointed  sucli  successive  Uferents  or  not. 
The  question  is  one  purely  of  intention,  not  of  feudal  conveyancing.  In  the  present 
case  the  Lord  Ordinary  cannot  doubt  tlie  intention  of  Mr.  Donaldson.  [376]  For,  as 
already  said,  he  does  not  think  the  fee  to  be  given  to  the  issue  of  the  grandnephews 
and  grandnieces,  except  burdened  with  a  liferent  to  the  surviving  grandnephews 
and  grandnieces. 

"  It  was  suggested,  on  the  part  of  those  interested  in  the  secondary  Hferent,  that 
the  words  *  whom  failing '  must  be  read  as  applicable  only  to  the  fee,  and  to  describe 
the  failure  of  the  lawful  issue  of  the  grandnieces  primarily  favoured,  not  the  failure 
of  a  liferenter.  The  suggestion  is  important,  and  not  inconsistent  with  the  Lord 
Ordinary's  view,  generally,  of  the  purport  of  the  clause.  The  same  result  arises. 
There  has  been  failure  of  the  fiars  primarily  called.  What  follows  on  such  failure  1 
That  the  bequest  takes  effect,  introduced  by  the  words  *  whom  failing '  that  is  to  say, 
a  fee  arises,  burdened  with  a  liferent,  not  otherwise. 

''  2.  The  second  question  to  be  determined  is,  whether  the  fee  is  divisible  amongst 
the  issue  of  the  grandnephews  and  grandnieces  per  stirpes  or  per  capita  1  The  question 
is,  in  other  words,  whether  the  testator  intended  a  distribution  amongst  families  or 
individuals  ]  The  Lord  Ordinary  has  formed  a  clear  opinion  in  favour  of  the  first 
alternative.  He  thinks  the  whole  settlement,  codicils  and  all,  is  framed  on  the  principle 
of  family  distribution.  The  very  use  of  the  word  '  issue  '  seems  to  imply  as  much  ; 
for  it  implies  a  reference  to  the  stock  as  marking  out  and  describing  the  respective 
products.  '  Their  issue  equally  in  fee '  can  scarcely  be  otherwise  interpreted  than  as 
meaning  an  equality  amongst  families.  If  the  distribution  wiis  meant  to  be  individual, 
and  not  family  distribution,  it  is  probable  that  the  testator  would  have  made  his  bequest 
to  '  all  my  great-grandnephews  and  great-grandnieces  equally  amongst  them,'  or  to 
*  all  the  children  of  my  grandnephews  and  grandnieces  equally  amongst  them.'  The 
testator's  meaning  seems  almost  conclusively  settled  by  reference  to  a  clause  in  close 
juxtaposition.  In  the  primary  settlement  of  the  fund  it  is  given  *  to  my  said  grand- 
nieces,'  &c.,  *  in  Hferent,  for  their  liferent  use  allenarly,  and  the  fee  of  such  shares  to 
the  lawful  issue  of  my  said  grandnieces  equally.'  This,  of  course,  implies  division 
of  the  fee  per  stirpes.  In  the  immediately  following  settlement  of  a  devolved  share, 
it  is  given  to  the  surviving  grandnephews  and  grandnieces  in  liferent,  '  and  their 
issue  also  equally  in  fee.'  It  is  scarcely  possible  to  suppose  a  different  distribution 
intended  in  the  latter  case,  from  what  was  prescrilwd  in  the  former.  But  the 
former  was  clearly  a  division  per  stirpes,"" 
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that  in  the  event  of  any  one  of  these  residuary  legatees  dying  without  leaving  issue  before 
his  or  her  share  vested,  then  that  share  was  to  be  divided  equally  among  the  survivors 
of  his  grandnephews  and  fi;randnieces.  The  judgment  of  the  House  of  Lords  fixing  the 
term  of  vesting,  and  also  fixing  that  the  issue  of  a  predeceasing  grandnephew  could  not 
^take  under  the  devolution  clause,  as  one  among  the  survivors  of  the  grandnephews  and 
grandnieces,  really  determined  everything  that  was  raised  as  a  difficulty  upon  the  con- 
struction of  this  principal  deed  of  settlement.  But  in  the  present  process  of  multiple- 
poinding,  which  brings  into  Court  for  distribution  Mrs.  Cuthbertson's  share  of  the 
estate,  questions  of  a  very  different  kind  arise,  depending,  not  upon  the  construction, 
or  at  least  not  exclusively  or  principally  on  the  construction  of  the  deed  of  settlement 
itself,  but  rather  upon  the  construction  of  the  3d  codicil ;  and  in  regard  to  that  share 
of  Mrs.  Cuthbertson*s,  the  state  of  the  fact  was  this,  that  at  the  death  of  the  widow  of 
the  testator,  Mrs.  Cuthbertson  was  no  longer  alive.  She  predeceased  the  widow,  but 
she  was  survived  by  her  husband,  Mr.  Cuthbertson,  and  we  found  that  he  was  entitled 
under  the  provisions  of  the  third  codicil  to  a  liferent  of  his  wife's  one-sixth  share  of  the 
rraidue  of  the  testator's  estate.  At  the  same  time,  we  found  also  by  the  same  judgment 
(15th  January  [377]  1864),  that  a«  Mrs.  Cuthbertson  had  left  no  children,  the  fee  of 
the  fund, — ^that  is,  of  her  one-sixth  part  of  the  residue,  belonged  to  the  issue  of  the 
testator's  grandnephews  and  grandnieces  existing  at  the  date  of  the  widow's  death, 
whether  their  parents  survived  that  term  or  not :  and  consequently,  that  the  claimant 
who  was  before  us,  Mr.  Lawford  Young,  as  the  sole  issue  of  Thomas  Young,  one  of  the 
testator's  grandnephews,  was  entitled  to  a  share  of  the  fee  of  that  fund,  along  with  the 
issue  of  his  other  grandnephews  and  grandnieces. 

Since  that  juc^ment  was  pronounced  Mr.  Cuthbertson  has  died,  and  the  question 
now  comes  to  be,  in  the  first  place,  whether  the  death  of  Mr.  Cuthbertson  puts  an  end 
to  all  right  of  liferent  as  affecting  Mrs.  Cuthbertson's  one-sixth  part  of  the  residue,  or 
whether,  by  reason  of  Mr.  Cuthbertson's  death  after  having  become  Irferenter  of  this 
fund,  there  is  another  liferent  in  succession  opened  to  other  parties  under  the  terms 
of  the  third  codicil  1  Now,  in  this,  as  in  every  other  question  under  Mr.  Donaldson's 
settlement,  the  main  thing  to  keep  in  view  is,  that  there  is  one  priod  of  time  in  the 
mind  of  the  testator,  which  alone  regulates  all  questions  of  vesting  and  distribution, 
and  that  is,  the  death  of  the  longest  liver  of  himself  and  his  spouse,  or,  as  the  event  has 
turned  out,  the  death  of  his  widow.  Upon  that  occasion  everything  is  to  be  settled 
once  for  all.  There  is  no  substitution  in  the  fee  of  any  of  these  shares,  and  it  seems  to 
me  quite  out  of  the  question  to  hold  that  there  is  what  might  be  called  a  substitution 
in  the  liferent,  or  more  properly  speaking,  a  succession  of  liferents  created  where  there 
is  no  substitution  in  the  fee.  I  think  that  is  a  most  unnatural  construction  of  this 
codicil,  and  entirely  inconsistent  with  the  whole  scope  and  purpose  of  the  testator's 
settlement.  It  seems  to  me,  that  when  a  failure  takes  place  under  this  third  codicil, 
either  in  the  liferent  or  the  fee, — ^that  is  to  say,  where  the  person  who  is  to  take  the 
liferent  or  the  fee  predeceases  the  term  of  vesting,  somebody  else  takes  in  place  of  that 
person  who  has  failed,  and  that  is  the  whole  meaning  and  effect  of  the  words  "  whom 
failing,"  and  the  clause  which  follows.  The  share  of  Mrs.  Cuthbertson  was  liferented 
by  her  husband,  according  to  the  terms  of  our  previous  judgment,  because  he  survived 
the  widow,  though  his  wife  had  predeceased  him  ;  and  in  like  manner,  the  fee  of  that 
share,  there  being  no  issue  of  Mrs.  Cuthbertson,  went  under  the  clause  of  devolution, — 
the  clause  beginning  "  whom  faihng," — to  the  issue  of  the  other  grandnieces  and  grand- 
nephews.  Ail  this,  as  matter  of  construction,  appears  to  me  to  be  perfectly  clear,  and 
this  effect  having  once  taken  place  at  the  point  of  time  which  settles  everything,  namely, 
the  death  of  the  widow,  there  can  be  no  longer  any  shifting  of  interests,  or  any  succes- 
sion of  interests,  in  the  rights  which  then  vested ;  therefore,  the  fee  of  this  share  having 
been  subjected  to  the  burden  of  one  liferent,  the  purpose  of  the  clause  is  satisfied,  and 
the  liferent  having  lapsed,  the  fee  emerges  unburdened,  as  a  fee  for  the  benefit  of  those 
in  whom  it  vested  at  the  time  of  the  widow's  death.  I  therefore  differ  from  the  inter- 
locutor of  the  Lord  Ordinary,  in  so  far  as  he  finds  that  by  reason  of  the  death  of  Mr. 
Allan  Cuthbertson,  the  liferent  of  this  fee  devolved  upon  the  surviving  grandnephews 
and  grandnieces.     I  think  there  is  no  room  for  a  such  a  construction. 

But  then  there  arises  another  question,  and  one  certainly  of  somewhat  more  delicacy 
than  that  which  I  have  just  disposed  of.  The  fee  of  Mrs.  Cuthbertson's  share  has  been 
found  to  vest  in  the  issue  of  the  grandnephews  and  grandnieces  who  survived  the  period 
of  vesting, — who  were  alive,  that  is  to  say,  at  the  widow's  death,  whether  their  parents 
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had  sur\  ived  that  term  or  no.     In  short,  the  right  of  the  issue  of  the  other  grand- 
nephews  and  grandnieces,  as  conditional  institutes,  to  this  share  of  the  fee,  did  not 
depend  in  any  way  upon  their  parents  taking  a  corresponding  liferent.    There  might 
Im  no  imrents  alive  at  all  at  the  time.    The  whole  grandnephews  and  grandnieces 
TDight  lie  dead,  and  there  might  be  nobody,  therefore,  to  stand  in  the  way  of  the  issue--, 
tfmt  k  to  say,  the  great-grandnephews  and  great-grandnieces — when  the  period  of 
vesting  arrived.     Or  this  might  also  happen  :  there  might  be  two  or  three  grand- 
nephews  or  grandnieces  surviving  without  issue,  and  there  might  be  issue  surviving 
of  the  I  ither  three  grandnieces  and  grandnephews  who  had  predeceased  ;  and  a  share 
having  lupsed,  both  as  regards  the  liferent  and^fee,  it  would  then  go  in  liferent  to  the 
throe  fliildless  grandnephews  or  grandnieces,  and  in  fee  to  the  issue  of  the  predeceasing 
grandnephews  and  grandnieces,  which  demonstrates  that  there  is  no  necessary  connec- 
tion, as  of  [378]  parent  and  child,  to  tie  together  the  liferent  and  the  fee,  either  of  the 
whole  or  of  the  divided  portions  of  this  lapsed  share.    Now,  the  question  in  these  circum- 
statice.^  is,  whether  the  fee  of  this  lapsed  share  is  to  be  divided  among  the  surviving 
issue  of  the  grandnieces  and  grandnephews,  per  stirpes  or  per  capita  1    Where  a  division 
is  to  be  made  per  stirpes,  it  will  generally  be  found  that  the  principle  of  division  is,  that  a 
certain  portion  in  the  distribution  is  to  go  to  each  of  several  families.     In  short,  that 
is  the  real  principle  of  a  division  per  stirpes,  and  we  have  a  very  good  example  of  it  here, 
in  tlift  le^ing  part  of  the  third  codicil.    The  testator's  residuary  estate  being  divided 
into  six  shares,  and  his  purpose  being  to  restrict  his  three  grandnieces  to  a  liferent  only, 
he  gives  the  fee  to  their  issue.    But  the  way  in  which  that  is  expressed  is,  that  the 
trustees  are  appointed  to  pay  the  share  or  shares  bequeathed  "  to  my  said  grandnieces 
by  the  deed  of  settlement,  for  their  liferent  use  allenarly,  and  the  fee  of  such  shares  to 
the  lawful  issue  of  my  grandnieces  equally."    Now,  nobody  could  have  the  smallest 
flifficulty  in  arriving  at  the  conclusion,  that  this  division  must  be  per  stirpes,  because 
tlie  whole  object  of  the  codicil  was  merely  to  convert  the  right  and  interest  of  the  grand- 
iiiec<\4  into  a  right  of  liferent,  but  not  in  any  event  to  diminish  their  shares,  or  to  take 
the  sliare  of  any  one  grandniece  out  of  the  family  of  that  grandniece,  if  she  should  have  a 
family  ;  and  so  nothing  but  a  divisioi\  ;;tfr  stirpes  will  satisfy  either  the  words  or  the 
plaid  M'ope  and  intention  of  that  provision.     But  the  words  which  follow  stand  in  a  very 
tliffeierit  situation.    The  provision  regarding  the  distribution  of  a  lapsed  share, — that 
is  to  wiv,  a  share  of  a  grandniece  who  leaves  no  issue, — because  then  there  is  nobody 
that  stands  to  her  in  the  relation  of  her  own  family  or  descendants, — and  the  provision 
IS,  that  the  fee  of  that  share  is  to  go  to  the  issue  of  the  other  grandnieces  and  grand- 
Tieplit^ws, — that  is  to  say,  to  all  the  persons  who,  at  the  period  of  vesting  and  distribution, 
stand  to  the  testator  in  the  relation  of  great-grandnephews  and  great-grandnieces. 
Now,  it  appears  to  me  that  the  natural  meaning  of  this  is,  that  all  the  individuals  who 
atmul  in  that  position  are  to  take  equally,  or,  in  other  words,  that  the  distribution  is  to 
lie  jffT  ojpita.     I  cannot  otherwise  satisfy  the  words,  "  their  issue  equally  in  fee,  after 
the  <K'ath  of  the  longest  liver  of  me  and  my  wife."    It  was  argued,  no  doubt,  and  it 
seems  to  have  had  a  good  deal  of  effect  on  the  mind  of  the  Lord  Ordinary,  that  there  is 
iti  tlie  two  parts  of  the  codicil  a  use  of  the  same  expression  in  words,  and  the  Ix)rd 
( Iriliiiary  seems  to  think  it  very  unnatural  to  give  the  same  words,  occurring  in  the  one 
pint  .irid  in  the  other  of  this  codicil,  a  different  or  an  opposite  meaning.     But  I  do  not 
think  there  is  much  in  that  argument,  and  I  doubt  whether  it  does  not  proceed  upon 
an  nn warrantable  assumption.     I  do  not  think  that  the  construction  to  which  I  have 
referi'cd  does  give  to  any  word  in  this  codicil  opposite  meanings  in  the  two  different 
jKirts  of  the  codicil.     The  only  word  that  is  of  very  gre^t  importance  in  considering 
thii^  iugimient,  is  the  word  "  equally."    But  it  seems  to  me  that  the  word  **  equally  " 
Tiieana  exactly  the  same  thing  throughout,  for  in  the  first  part  of  the  codicil  it  is  used 
in  this  way, — the  shares  of  the  grandnieces  are  to  be  enjoyed  by  them  and  their  re- 
spective husbands  "  only  in  liferent,  and  the  fee  of  such  shares  is  to  go  to  the  lawful 
issue  nf  my  said  grandnieces  equally."    Now,  what  is  the  meaning  of  the  word  **  equally  " 
there  f    Is  it  equally  among  the  families  of  the  grandnieces,  or  is  it  equally  among  the 
inflividuals  of  each  family  'I    I  think  clearly  the  latter,  because  the  division  per  stirpes, 
prrkvkled  in  this  part  of  the  codicil,  does  not  depend  on  the  construction  of  the  word 
"  eqiiri  lly  "  in  the  slighcst  degree.     The  codicil  plainly  means  that  each  share  is  to  go  to  a 
^jiand niece  in  liferent,  and  her  issue  in  fee,  and  that  settles  the  division  per  stirpes. 
But  li  is  to  go  to  her  issue  equally, — that  is  to  say,  the  sixth  part  or  share,  which  belongs 
to  the  mother  in  liferent,  is  to  be  divided  equally  among  the  individuals  who  constitute 
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her  iasue ;  and  so,  when  we  come  to  the  second  part  of  the  clause,  it  will  be  found  that 
the  word  "  equally,"  according  to  the  construction  which  I  have  now  given  to  that  part 
of  the  clause,  has  the  same  meaning.  The  lapsed  share  is  to  go  to  the  grandnephews 
and  grandnieces  who  survive,  equally  in  liferent, — ^that  is  to  say,  the  liferent  is  to  be 
divided  equally  among  these  individuals,  and  the  fee  is  to  go  to  their  issue  equally, — 
that  is,  to  all  the  great-grandnephews  and  great-grandnieces  equally.  But  how  could 
that  be  accomplished,  unless  it  was  to  be  an  equal  distribution  among  the  whole  in- 
diyiduals  that  constitute  that  class  1  If  it  were  not  so,  it  would  be  an  unequal  distribu- 
tion, and  it  would  not  be  an  equal  distribution  in  the  sense  [379]  of  any  part  of  this 
codicil,  for  the  word  "  equally  "  in  every  part  of  it  signifies  an  equal  distribution  among 
individuals,  and  not  among  familiea.  I  am  therefore  of  opinion,  that  the  distribution 
of  the  fee  of  the  lapsed  share  which  is  in  question,  must  be  eaually  among  the  individuals 
who,  at  the  period  of  the  widow*s  death,  answered  the  ciescription  of  the  surviving 
great-grandnephews  and  great-grandnieces  of  the  testator. 

Lord  Cowan. — This  is  a  question  of  nicety  and  interest,  and  I  certainly  am  un- 
willing to  go  against  the  Lord  Ordinary's  judgment,  because  in  the  original  judgment 
which  his  Lordship  pronounced,  with  your  Lordship  in  the  chair,  I  went  along  with 
him  entirely  as  regards  the  question  about  the  vesting  under  the  settlement.  His 
judgment,  however,  was  altered  by  the  Court  here,  but  on  being  carried  to  the  House 
of  Lords,  his  Lordship's  judgment  was  returned  to,  and  the  period  of  vesting  under 
the  settlement  was  finally  fixed.  Since  then  the  case  has  undergone  a  good  deal  of 
consideration  in  reference  to  particular  matters  to  which  I  shall  now  advert.  But 
certain  points  have  been  fixed  with  regard  to  the  construction  of  the  settlements  before 
us,  which  it  is  indispensable  to  have  in  view  in  the  disposal  of  the  questions  now  for  the 
decision  of  this  Court. 

By  the  judgment  of  the  House  of  Lords  in  February  1862,  it  has  been  ruled  that 
the  period  of  vesting  of  the  fee  of  the  estate  among  the  residuary  legatees  must  be  taken 
to  be  the  date  of  the  liferentrix's  death,  by  whom  the  testator,  her  husband,  was  sur- 
vived. As  stated  by  the  Lord  Chancellor  in  moving  the  judgment  of  reversal,  "  the 
contingency  contained  in  the  words  must  be  held  to  cover  the  whole  period  of  time 
that  will  elapse  before  the  time  when  the  parties  were  to  be  called  on  who  were  entitled 
to  take  under  the  words  of  the  settlement ;  and  that  the  duty  of  the  trustees  was  to 
ascertain  the  objects  at  the  death  of  the  liferentrix,  and  to  give  a  meaning  to  the  words 
then."  By  this  judgment  the  right  to  the  residue  was  found  to  belong  to  the  grand- 
nephews  and  grandnieces  of  the  testator,  who  survived  the  liferentrix,  subject  to  this 
qualification,  found  by  another  judgment  of  the  House  of  Lords,  of  same  date,  that 
the  share  of  a  predeceasing  grandnephew  went,  under  the  conditio  si  sine  liberisy  to 
Thomas  Lawford  Young,  his  only  child^ 

Again,  by  the  judgment  of  this  Court,  in  relation  to  the  share  of  a  predeceasing 
grandniece,  it  was  found,  under  the  terms  of  a  codicil  regulating  the  shares  of 
the  grandnieces,  and  reducing  their  personal  interest  to  a  liferent,  that  having  pre- 
dec^sed  the  period  of  distribution  without  issue,  her  husband  was  entitled  to  the 
liferent,  and  the  fee  was  for  distribution  among  the  issue  of  the  testator's  grandnephews 
and  grandnieces  existing  at  the  date  of  the  widow's  death,  whether  their  parents 
surrived  that  term  or  not. 

Taking  these  matters  as  landmarks  in  the  field  of  discussion  to  which  the  terms  of 
this  settlement  and  its  codicils  have  given  rise,  we  have  to  determine,  1st,  whether 
on  the  death  of  the  husband,  to  whom  the  liferent  of  this  predeceasing  grandniece  fell, 
a  successive  liferent  was  provided  for  in  favour  of  the  surviving  grandnieces  of  the 
testator ;  and,  2d,  whether  the  fee  of  this  portion  of  the  estate  is  for  division  per  stirpes 
or  per  capita. 

On  the  first  question,  I  am  unable  to  find  any  satisfactory  grounds  in  the  words 
of  the  settlement  for  holding  a  succession  of  Uf erent  rights  to  have  been  provided  for 
hy  the  testator.  The  period  of  vesting  and  of  distribution  being  fixed  to  be  the  death 
of  the  testator's  widow,  it  appears  to  me  that  the  rights,  both  of  liferent  and  of  fee, 
then  became  irrevocably  fixed  in  so  far  as  regarded  this  share  of  a  grandniece  pre- 
deceasing the  widow  childless.  The  words  "  whom  failing "  provide  for  conditional 
institution,  and  before  the  vesting  period  arrived  received  their  full  and  complete 
effect.  They  do  not  contemplate  substitutional  or  successive  rights  of  liferent  or  fee 
to  emerge  subsequent  to  the  period  of  vesting.  It  would  do  violence,  I  think,  not 
less  to  the  words  of  the  settlement  than  to  the  prior  judgment  of  the  Court,  to  take 
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any  other  view.  When  the  distributing  period  arrived,  what  were  the  rights  of  Uferent 
and  of  f ea  then  capable  of  being  vindicated  under  the  deed  1  That  appears  to  me 
th€f  only  question,  and  I  cannot  Durden  this  right  of  fee,  then  existing  in  the  parties 
then  aiititled,  with  any  other  liferent  right  than  that  which  at  that  time  was  capable 
of  being  claimed. 

Tfien,  on  the  second  question,  the  general  principle  is  well  fixed  in  cases  of  des- 
[3g0]-ti nation  to  children  or  issue  that  equality  prevails,  unless  there  be  words  in  the 
settlement  providing  for  unequal  distribution,  and  it  may  be  well  to  keep  in  view  that 
tills  liaa  been  recognised  by  very  authoritative  judgments  of  this  Court.  (Reads 
from  report  of  M*Kenzie  v.  Holte's  Legatees,  M.  6602.)  That  was  followed  by  a  judg- 
[iient  of  the  Court  in  May  1810  in  the  case  of  Grant ;  and  immediately  thereafter  there 
was  a  judgment  which  is  reported  by  Mr.  Hume,  page  270.  The  destination  there  was 
equally  to  certain  persons  nominatim,  and  to  the  children  of  another  person  named.  The 
question  arose,  whether  the  children  were  to  take  merely  one  share  per  stirperriy  or 
whether  they  were  to  take  individually  per  capita,  along  with  the  nominatim  legateea 
"  The  Lords  were  of  opinion  that  the  five  children  "  of  the  stirps  "  had  right  to  their 
shares  of  the  residue  per  capita,  along  with  the  other  legatees,"  Baron  Hume,  on  the 
authority  of  the  cases  I  have  mentioned,  stating  that  "  this  is  the  settled  course  of  con- 
struction with  us  in  such  cases,  as  it  seems  also  to  have  been  in  the  Roman  law,  unless 
the  testator's  words  cleariy  indicate  a  diflferent  purpose."  I  hold,  therefore,  that  the 
general  principle  to  be  applied  in  this  case  is  well  stated,  and  that  the  inquiry  on  which 
the  deci&ion  must  turn,  is  whether  there  be  in  this  settlement  words  sufficient  to  shew 
an  intention,  that  there  should  be  an  unequal  distribution.  Now,  what  are  the  words 
of  the  settlement  1  There  is,  first,  a  destination  **  to  the  grandnieces  and  their 
respective  husbands  only  in  liferent ;  and  the  fee  of  such  shares  to  the  lawful  issue  of 
ray  said  grandnieces  equally."  That  is  clearly  a  distribution  among  the  grandnieces 
in  liferent,  and  to  those  of  them  who  had  children  of  course  per  stirpes,  in  fee.  But 
then  follows  the  clause  "  whom  failing,"  i.e,  failing  grandnieces  without  issue  at  the 
widow's  death, — "  to  the  survivors  of  them  and  my  grandnephews,"— grandnephews 
heing  brought  in  now  for  the  first  time, — "also  named  in  the  foregoing  settlement 
or  codicil  Si  equally  in  liferent ;  and  their  issue  also  equally  in  fee,  after  the  death  of  the 
longeat  liver  of  me  and  my  wife."  These  words  are  to  receive  their  true  effect  and 
meaning,  as  at  the  death  of  the  liferentrix.  As  regards  the  share  to  which  this  question 
relates,  there  was  a  liferent  right  then  in  Mr.  Cuthbertson,  as  we  have  decided,  which 
cjyntinued  to  have  effect  after  the  death  of  the  Kferentrix,  in  terms  of  the  settlement. 
But  where  did  the  fee  of  Mrs.  Cuthbertson 's  share  go  1  She  had  no  children.  The 
clause  expressly  provides  that  it  is  to  go  to  "  their  issue  also  equally  in  fee."  Whose 
issue  "J  The  issue  of  "  my  grandnieces  and  grandnephews."  And,  therefore,  I  read 
that  part  of  the  clause  precisely  as  if  it  had  stood  in  terms  "  to  the  issue  in  fee  "  of  my 
grandnieces  and  "grandnephews  also  equally."  I  cannot  read  the  settlement  other- 
wise. It  is  a  destination  to  the  issue  of  those  parties  as  a  class,  as  much  so  as  if  it  had 
been  to  the  issue  of  the  grandnieces  and  grandnephews  mentioned  by  name.  No 
unequal  distribution  is  provided  for.  There  is  nothing  to  indicate  an  intention  to 
depart  from  the  general  principle  which  rules  questions  of  this  sort.  Therefore  they 
are  to  take  per  capita  and  not  per  stirpes.  If  I  could  have  brought  myself  to  the  view 
which  the  Lord  Ordinary  has  taken  about  substitutional  liferent  rights  having  been 
provided  for  in  succession,  I  do  not  say  that  would  have  altered  my  judgment,  but  it 
would  have  created  more  doubt  in  my  mind.  But  there  is  no  substitution  in  liferent — 
no  liferent  in  succession ;  and  we  have  to  consider  where  the  fee  is  to  go  at  the  time 
of  distribution.  It  is  to  go  to  the  issue  of  the  grandnieces  and  grandnephews.  How 
are  they  to  take  ?  They  are  to  take  per  capita,  according  to  the  general  principle  of 
tlie  law  of  Scotland. 

Are  there  any  other  expressions  in  this  settlement  otherwise  which  have  the  effect 
of  providing  for  unequal  distribution  ?  I  cannot  find  them.  I  adopt  your  Lordship's 
explanation  of  the  word  "  equally."  I  think  the  word  equally  has  the  same  meaning 
in  all  the  places  where  it  is  used  in  reference  to  the  particular  matter  with  which  the 
teistator  is  then  deaUng.  It  is  an  equal  distribution  among  the  class  that  were  entitled 
to  take,  and  that  leads  to  per  capita  distribution.  It  is  said  that  the  word  "  issue  " 
is  here  used  in  reference  to  the  per  stirpes  distribution.  That  is  quite  true ;  but  it 
is  with  regard  to  a  different  matter,  and  to  a  different  destination,  viz.  the  destination 
to  the  "  issue "  of  the  grandnieces  who  had  issue.    That  is  all    The  lawful  issue  of  the 
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grandnieces  are  to  take  their  mother's  share.  Now,  suppose  all  the  grandnieces  had 
failed  without  issue  prior  to  the  widow's  death,  and  that  there  had  been  no  grand- 
nephew  then  alive  to  take  a  liferent  right,  how  would  the  fee  of  the  estate  have  fallen 
to  be  distributed  1  Under  the  terms  [381]  of  the  settlement  it  is  provided,  and  under 
no  other  words,  it  must  have  gone  to  all  the  issue  of  the  grandnephews  and  grand- 
nieces  equally  ;  or  in  other  words,  per  capita  ;  and  on  the  same  principle  of  construc- 
tion, the  fee  of  the  share  now  for  distribution  must  be  divided. 

On  the  whole,  therefore,  I  think  the  interlocutor  of  the  Lord  Ordinary,  on  this 
pcant  also,  is  wrong. 

Lord  Benholme. — One  of  the  points  that  we  have  to  determine  here  appears  to  me 
to  be  extremely  delicate,  and  although  my  ultimate  opinion  coincides  with  that  of  my 
brethren  who  have  spoken,  it  is  with  very  great  difficulty  that  I  arrive  at  that  conclusion, 
—I  mean  the  question  whether  per  stirpes  or  per  capita  this  lapsed  fee  is  to  be  divided. 
I  agree  with  your  Lordship  in  thinking  that  there  is  no  second  liferent,  no  devolving 
liferent  of  this  lapsed  fee.  But  there  might  have  been  a  liferent  amongst  the  survivors 
in  certain  circumstances ;  and  I  look  upon  the  case  as  to  the  construction  of  the  law 
that  we  are  now  considering  to  be  the  same  as  to  the  fee,  whether  there  was  or  was 
not  to  be  a  liferent  in  these  survivors.  What  I  mean  is  this  :  Suppose  Mrs.  Cuthbert- 
3on  and  her  husband  had  both  failed,  and  consequently  that  there  must  be  a  liferent 
of  that  share  amongst  the  survivors,  I  think  the  construction  of  the  division  of  the 
fee  in  that  case  must  have  been  exactly  the  same  as  it  is  in  the  case  that  now  happens, 
where  there  is  no  second  liferent,  but  a  fee  only  to  be  divided.  It  is  in  that  point  of 
view  that  I  find  this  question  very  difficult.  Your  Lordship  has  observed  that  the 
word  "  equally  "  occurs  tMrice  or  thrice.  It  occurs  in  regard  to  the  fee  twice ;  and 
the  first  time  is  when  he  says,  "  the  fee  of  such  shares  to  the  lawful  issue  of  my  said 
grandnieces  equally."  Now,  flie  meaning  of  the  word  "  equally  "  is  to  introduce  an 
equality  amongst  brothers  and  sisters.  If  the  use  of  the  word  "  equally  "  was  the 
same  in  the  latter  part  of  the  clause,  introducing  an  equahty  between  brothers  and 
sisters,  then  there  would  have  been  the  same  division  per  stirpes  ;  and  you  must  change 
the  use  of  the  word  "  equally  "  in  the  latter  part  of  the  clause  to  mean  equally  among 
cousins  before  you  can  get  at  the  distribution  per  capita.  But  I  think  the  question 
of  per  stirpes  or  per  capita  is  very  much  influenced  by  these  authorities  which  Lord 
Cowan  has  referred  to.  I  think  the  tendency  is  to  introduce  equahty  between  all 
the  legatees  in  such  cases,  unless  there  be  something  to  alter  that  arrangement,  and 
to  prefer  a  per  stirpes  division.  Now,  had  it  not  been  for  your  Lordships'  decision  in 
a  former  part  of  this  case,  that  this  lapsed  fee  was  to  go  among  the  issue  not  only  of 
survivors,  but  of  those  who  did  not  survive,  I  think  I  could  have  found  in  this  settle- 
ment Quite  enough  to  justify  the  division  per  stirpes  in  the  second  part,  as  well  as  it 
certainly  is  in  the  first.  But  I  bow  to  the  decision  of  the  Court  by  which  Lawford 
Young  was  held  to  be  entitled  to  share  this  fee,  although  his  parent  did  not  survive. 
I  bow  to  that  decision.  I  think  it  introduces  a  principle  which  will  conduct  to  the 
JKT  capita  division,  for  there  he  is  disconnected  from  his  parents  as  entitled  to  the 
eventual  liferent  altogether.  Had  there  been  a  failure  of  the  first  Hferent  thefe  would 
then  have  been  a  liferent  among  surviving  grandnieces  and  grandnephews,  and  there 
would  have  been  the  anomaly  of  Lawford  Young,  whose  parents  did  not  share  in  that 
liferent,  taking  a  share  of  the  fee.  Had  he  not  taken  a  share  of  the  fee, — had  he  been 
excluded,  according  to  what  was  my  reading  of  this  part  of  the  clause,  but  contrary 
to  the  decision  of  the  Court,  I  should  then  have  been  very  strongly  inclined  to  think 
that  there  must  be  a  division  per  stirpes.  But  Lawford  Young  has,  by  your  Lord- 
ships' decision,  been  brought  in  to  share  this  fee,  although  his  parent  could  not  have 
taken  any  interest  in  the  Hferent;  and  the  connection  between  parent  and  child, 
between  liferent  or  eventual  Hferent  and  fee,  leads  me  to  think  that  the  general  rule 
of  the  law  of  Scotland,  of  an  equal  distribution  per  capita,  cannot  be  interfered  with. 
I  therefore  agree  with  your  Lordships'  opinion  on  both  points. 

Lord  Neaves. — I  am  of  the  opinion  arrived  at  by  all  the  Court.  In  the  first  place, 
I  think  that  there  is  here  no  second,  or  what  may  be  called  substituted,  liferent.  I 
think  a  substitution  of  liferents  is  not  a  thing  to  be  presumed.  It  is  as  little  to  be  pre- 
sumed, I  think,  as  a  substitution  in  moveables  generally  j^and  I  see  no  words  suffici- 
ently clear  to  get  over  the  unwilUngness^that'f onejhas  to  make  such  a  substitution. 
In  the  next  place,  I  think  by  going  back  to  the  original  settlement  we  see  that  the 
failure  that  is  contemplated  is  a  failure  of  parties  to  take  before  the  term  of  vesting. 
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The  original  settlement  declares,  "  that  if  any  of  [382]  said  residuary  legatees  shall 
die  without  leaving  lawful  issue  before  his  or  her  share  vest  in  the  party  or  parties 
so  deceasing,"  &c.  Now,  the  third  codicil,  though  it  is  a  change  in  one  respect,  is  not 
intended  to  be  a  fundamental  change  in  all  respects.  There  is  some  resemblance  to 
the  original  plan  of  the  testator,  the  only  difference  being  that  instead  of  giving 
the  fee  to  his  grandnieces  he  gave  them  the  liferent,  and  their  children  the  fee.  That 
is  the  change  he  has  made.  In  the  event  of  any  of  them  failing  before  the  time  of 
vesting,  there  was  a  corresponding  conditional  institution  of  liferent  or  fee,  but  only 
so  that  there  should  be  one  liferent  and  one  fee,  and  neither  a  substitution  in  the  life- 
rent, nor  in  the  fee.  If  there  had  been  no  liferenters  at  all  to  take,  there  would  have 
been  clearly  only  one  set  of  fiars  without  substitution,  and  without  reference  to  life- 
rent. But  this  is  substantially  the  case  here.  The  liferent  is  now  exhausted  and 
excluded,  and  the  fee  comes  to  take  effect  truly  as  at  the  death  of  Mrs.  Donaldson, 
when  the  fee  of  this  share  once  for  all  vested  in  the  parties  called  to  it.  In  the  circum- 
stances, it  comes  to  be  very  much  like  a  direct  bequest  to  the  next  generation.  Lord 
Benholme  has  said  that  if  the  view  which  he  originally  entertained  with  reference 
to  the  position  of  Lawford  Young  had  not  been  overruled  by  the  majority  of  the  Court, 
he  would  have  been  inclined  to  hold  that  there  was  a  division  per  stirpes.  It  may  be 
so.  The  only  remark  I  make  on  that  is,  that  if  Lawford  Young  had  not  taken  any- 
thing there  would  have  been  no  question,  because  the  only  other  competitors  are 
Macdougall's  own  family,  and  there  would  have  been  but  one  stirps  there.  But  I 
quite  agree  that  that  decision  makes  a  very  important  difference,  because  it  discon- 
nects the  fee  and  liferent.  Supposing  Mr.  Cuthbertson  as  well  as  his  wife  had  been 
dead  before  Mrs.  Donaldson,  there  would  have  been  no  correspondence  between  the 
liferent  and  the  fee.  There  might,  according  to  circumstances,  be  liferenters  without 
children,  and  according  to  the  decision  which  we  have  pronounced  there  might  be 
children  to  take  without  surviving  parents  to  participate  in  the  liferent.  I  think 
the  primary  provision,  as  contrasted  with  the  second  provision,  is  very  striking,  because 
in  the  first  provision  the  fund  is  divided  into  shares.  There  are  three  shares  given 
to  three  grandnieces,  and  these  shares,  though  there  is  an  alteration  in  the  extent  of 
the  nieces*  rights,  are  still  to  be  given  to  their  respective  children, — one  share  to  each. 
Each  of  these  shares  is  to  be  divided  in  that  way  ;  but  when  one  of  these  shares  lapsed 
there  is  no  direction  to  divide  that  into  other  shares,  and  distribute  it  among  families. 
On  the  contrary,  it  is  just  bequeathed  to  the  issue  of  the  nieces  generally,  with  the 
word  "  equally,"  which,  it  seems  to  me,  must  receive  its  usual  meaning.  They  are 
legatees  in  their  own  right.  It  is  not  through  their  parents,  or  in  respect  of  their 
parents.  There  is  no  need  for  dividing  it  into  shares  of  families  to  serve  any  other 
purpose ;  and  therefore  I  think  they  are  to  be  considered  as  the  direct  objects  of  favour 
on  the  part  of  the  testator,  and  all  standing  in  pari  casu. 

Duncan,  for  the  claimant  Dougal  Braddock  Macdougall,  one  of  the  children  of 
Lieutenant-Colonel  John  Macdougall,  stated  that  the  claimant  was  bom  on  14th  March 
1859,  being  about  fifteen  months  after  the  death  of  Mrs.  Donaldson,  and  craved  that 
the  interlocutor  might  be  framed  so  as  to  include  him  in  the  class  found  entitled  to 
share  in  the  division  of  the  fund  per  capita, 

Paiton,  for  J.  L.  Young,  contended,  that  to  admit  D.  B.  Macdougall  to  a  participa- 
tion in  the  fund  would  be  inconsistent  with  the  interlocutor  of  15th  January  1864, 
which  found  that  the  fee  belonged  to  the  issue  of  the  testator's  grandnephews  and 
grandnieces  existing  at  the  date  of  the  widow's  death. 

A  marginal  addition  to  the  claim  for  Colonel  Macdougall's  children  was  appointed 
to  be  made  upon  the  record,  specifying  the  date  of  D.  B.  Macdougall's  birth,  in  order 
that  the  point  might  be  raised.  This  was  done,  and  it  was  argued  that  the  post-natus 
was  entitled  to  a  share.  * 

Lord  Justice-Clerk. — The  only  question  is,  whether  this  child  is  entitled  to 
[383]  participate  in  the  fee  of  the  lapsed  share  of  the  succession  left  to  Mrs.  Cuthbertson 
and  her  family,  as  one  of  the  issue  of  the  testator's  grandnephews  and  grandnieces, 
in  virtue  of  the  devolution  provided  by  the  last  codicil.  I  think  this  must  be  answered 
in  the  negative.  If  Mrs.  Cuthbertson  had  survived  Mrs.lDonaldson,  the  question  might 
have  been  of  a  different  kind.  But  as  it  is,  there  was  no  burden  on  the  fee,  beyond 
a  bare  liferent  in  favour  of  Mr.  Cuthbertson,  whose  continued  existence  never  cx)uld 

*  M'Kenzie  v,  Holte's  Legatees,  M.  6602. 


IV.  MACPHBE80N,  38*.  BOWMAN  V.  BOWMAN  [1866]  417 

have  the  effect  of  enabling  children  to  appear  who  were  entitled  to  share  in  the  fee. 
As  the  distribution  is  to  be  per  capita,  each  one  of  the  issue  of  grandnephews  or  grand- 
nieces  who  was  in  existence  at  the  date  of  Mrs.  Donaldson's  death  takes  an  independent 
fee,  and  that  being  absolutely  vested  cannot  be  affected  by  the  birth  of  a  subsequent  child. 

Lord  Cowan  concurred. 

Lord  Benholme. — In  this  case,  in  regard  to  the  shares  of  the  grandnieces,  there 
are  two  kinds  of  vestings  of  the  fee — a  primary  and  a  devolved  vesting.  As  long  as 
primary  vesting  was  possible  in  regard  to  the  share  of  any  grandniece,  1  hold  that 
the  devolved  vesting  was  postponed.  Thus,  if  Mrs.  Cuthbertson  had  survived,  and 
might  have  had  issue,  I  should  have  held  that  as  such  issue  when  they  were  born 
might  have  taken  the  fee  of  her  share  as  primary  fiars,  there  could  be  no  vesting  of 
that  as  a  devolved  share.  But  all  hope  of  primary  vesting  was  at  an  end  on  the  death 
of  Mrs.  Donaldson,  because  at  that  time  Mrs.  Cuthbertson  was  dead  without  issue, 
and  therefore  there  must  then  of  necessity  have  been  a  vesting  of  the  devolved  fee. 

Now,  had  our  judgment  been  that  the  devolved  fee  was  to  be  divided  per  stirpes, 
there  is  authority  for  holding  that  each  stirps  would  have  held  for  those  of  the  family 
then  existing,  and  also  for  such  as  might  afterwards  come  into  existence.  Each 
brother  and  sister  in  such  case  holds  for  every  additional  member  of  the  stirps  that 
may  afterwards  be  bom.  But  we  have  held  that  the  devolved  fiars  in  this  case  are 
not  to  be  ranked  per  stirpes,  but  per  capita,  and  thus  each  individual  stands  by  him- 
self. I  cannot  discover  any  instance  in  our  practice  in  which  a  number  of  fiars  per 
capUa  have  been  held  to  be  trustees  for  subsequently  born  fiars ;  and  therefore  I  am 
not  prepared  to  accede  to  the  proposal  that  Dougal  Braddock  Macdougall  should  be 
aDowed  to  share  with  the  rest  in  the  fee.  It  is  true  that  the  division  did  not  fall  to  be 
made  until  the  death  of  Mr.  Cuthbertson ;  but  the  vesting  took  place  before  that, 
and  the  right  then  vested  absolutely  in  each  individual  existing  at  the  time  of  vesting. 

Lord  Neaves  concurred. 

The  following  interlocutor  was  pronounced  :  — "  Recall  the  said  interlocutor  : 
Find  that,  by  reason  of  the  decease  of  Allan  Cuthbertson  on  the  19th  January  1864, 
the  fee  of  the  share  of  the  residue  which  forms  the  fund  in  medio  became  disburdened 
of  the  liferent  right  provided  by  the  third  codicil,  and  is  subject  to  no  other  burden  of 
liferent :  Repel  the  claim  for  Mrs.  Isabella  Richardson  and  others,  and  decern  :  Find 
that  the  fee  of  the  said  share  falls  to  be  distributed  among  all  those  children  of  the 
testator's  grandnephews  and  grandnieces  who  were  alive  at  the  death  of  the  testator's 
widow  equally  per  capita  :  Find  that  the  claimant  Dougal  Braddock  Macdoucall,  not 
being  in  existence  at  the  date  of  the  death  of  the  testator's  widow,  is  not  entitled  to  any 
part  of  the  said  fee  :  Find  no  expenses  due  since  the  17th  November  1864  :  Remit  to 
the  Lord  Ordinary  to  proceed  farther  as  shall  be  just,  and  consistent  with  the  preceding 
findings." 

Dalmahoy,  Wood,  &  Cowan,  W.S.— Adam,  Kirk,  &  Robeetson,  W.S.— 
Thomson  &  Dickson,  W.S.— Gibson-Craig,  Dalziel,  &  Brodies,  W.S.— Agents. 

[Altered,  1868.— 6  M.  (H.  L.)  18.] 
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Mrs.  Mary  M'Lean  or  Bowman,  Vursuer.—Fraser—Couper. 
Alexander  Bowman,  Defender. 

Husba'nd  and  Wife — Divorce — Maltreatment — Desertion. — 111  treatment  of  a  wife 
by  a  husband,  such  as  to  compl  her  to  leave  his  house,  and  live  apart  from  him, 
heid  not  to  be  a  constructive  aesertion  on  his  part,  so  as  to  entitle  her  to  a  decree 
of  divorce,  on  the  ground  of  non-adherence,  under  the  Act  1573,  c.  55,  it  being 
essential,  in  order  to  give  her  that  remedy,  that  there  should  be  a  willingness  on  her 
part  to  adhere.— Lord  Deas  dub.  as  to  the  general  proposition,  but  concurring  in 
the  judgment  in  respect  of  the  particular  circumstances  of  the  c4ise. 

This  was  an  action  of  divorce  on  the  ground  of  desertion,  at  the  instance  of  Mrs. 
Mwry  M'Lean  or  Bowman,  residing  in  Glasgow,  against  her  husband,  Alexander 
Bowman,  designed  as  residing  in  Australia,  or  elsewhere  furth  of  Scotland. 

aR.R.  MACPHERSON— vol.  IV.  14 
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Tho  pursuer  averred  that  the  parties  were  married  at  Glasgow  on  18th  December 
185G  ;  that  about  two  years  after,  the  defender  began  to  ill-use  and  maltreat  the  pursuer 
in  a  manner  so  violent  and  outrageous  as  to  compel  her,  on  23d  November  1858,  to 
quit  the  defender's  house,  and  to  take  refuge  in  the  house  of  her  father,  with  whom 
aiie  liad  since  resided,  and  by  whom,  with  the  exception  of  £6  received  from  the  defender, 
she  hi*d  since  been  entirely  supported  ;  that  she  afterwards  raised  an  action  of  aliment 
againnt  her  husband  in  the  Sheriff-court  of  Lanarkshire,  when,  after  proof,  the  Court 
found  liiiji  liable  to  her  in  £20  annually  of  aliment,  **  commencing  the  payment  of 
said  alirutmt  upon  the  23d  day  of  November  1858,  when  the  pursuer  was  obliged  to 
leave  the  defender's  house  in  consequence  of  his  having  attacked  her  with  an  open 
knife,  antl  threatened  to  take  her  life  ;  as  also  with  having,  on  said  date,  struck  and 
maltreateil  the  pursuer,  besides  being  in  the  habit  of  doing  so  while  under  the  influence 
of  drink,  whereby  the  pursuer's  health,  as  well  as  her  nervous  system,  had  been  con- 
aitlerably  injured,  and  to  continue  in  the  due  and  punctual  payment  of  said  aliment 
qiiartei'ly  and  in  advance  as  aforesaid,  during  their  separation,  or  until  the  rights  of 
partieft  me  put  in  a  proper  and  permanent  position  by  the  decree  of  a  competent  Court." 
The  pursuer  further  alleged — (Cond.  4)  That  no  part  of  the  yearly  aliment  awarded, 
nor  of  the  expenses  of  process,  was  ever  paid  by  the  defender ;  and  that  "  in  April 
1860  lie  absconded,  having  previously  disposed  of  his  household  furniture  and  effects, 
ftod  that  he  left  the  country,  as  the  pursuer  had  heard  rumoured,  for  Australia,"  and 
she  had  not  since  heard  of  him.  .  And  (Cond.  6)  that  the  defender  "  has  undutifully 
and  un  naturally,  as  well  as  maliciously,  deserted  the  pursuer,  his  spouse,  her  society, 
fellowship,  and  company,  and  has,  from  and  since  tne  month  of  April  1860,  with- 
drawn, absconded,  and  withheld  himself  from  her.  During  all  this  period  he  has 
c<>ntributed  nothing  towards  the  pursuer's  maintenance  and  support." 

The  pursuer  pleaded  ; — **  (1)  The  defender  Alexander  Bowman  having  maliciously 
and  undutifully  deserted  the  pursuer,  his  wife,  for  the  period  mentioned,  she  is  entitled 
to  decree  of  divorce,  as  concluded  for  in  the  summons." 
No  appearance  was  made  for  the  defender. 

The  Lord  Ordinary  pronounced  an  interlocutor  finding  the  libel  relevant,  and 
afterwards  allowed  the  pursuer  a  proof. 

A  proof  was  led,  the  import  of  which  is  given  in  the  following  interlocutor  of  the 
Lord  Ordinary  : — "  Finds  it  proved  that  the  pursuer  and  the  defender  were  regularly 
married  on  the  18th  of  December  1856;  that,  after  living  together  as  man  and  wife 
for  about  two  years,  the  pursuer,  in  consequence  of  maltreatment  on  the  part  of  the 
defender,  left  his  house,  fellowship,  and  society,  and  returned  to  hve  in  family  with 
lier  father,  with  whom  she  has  continued  to  live  ever  since;  that,  in  or  about 
April  1 8C0,  the  pur-[385]-8uer  obtained,  in  the  Sheriff-court,  Glasgow,  decree  in  an 
action  for  aliment  at  her  instance  for  certain  sums  of  aliment  and  expenses  against  her 
husband,  the  defender,  in  respect  of  her  having  been  obliged  to  leave  his  house  in  con- 
atiqiif>rice  of  being  maltreated  by  him ;  that  no  part  of  said  ahment  or  expenses  has 
bt!en  puitl  by  the  defender  ;  and  that,  after  said  decree  of  aliment  was  obtained  by  the 
pitrHuer,  the  defender  disappeared  from  Glasgow,  where  he  had  previously  resided, 
and  tiie  pursuer  has  not  since  been  able  to  ascertain  where  he  resides,  or  whether  he 
ia  ill  this  country  or  gone  abroad  :  Finds  also  that  it  is  not  alleged  by  the  pursuer, 
und  there  is  no  evidence  to  the  effect,  that  ever  subsequently  to  the  time  she  left  her 
husb:L lid's  house,  she  has  been  willing  to  return  to  his  society  and  fellowship,  or  to 
adhere  to  him  as  her  husband ;  but,  on  the  contrary,  that  the  only  evidence  adduced 
bearing  on  this  point  is  to  the  effect  that  the  pursuer  is  not  willing  to  return  to  and 
live  vv  [ill  the  defender :  Finds,  in  these  circumstances,  that  in  law  the  pursuer  is  not 
entitled  to  decree  of  divorce,  as  concluded  for  by  her  :  Therefore,  assoilzies  the  defender 
from  the  conclusions  of  the  summons,  and  decerns."  * 

*  "  Note. — The  Lord  Ordinary  now  rather  thinks  that,  notwithstanding  the 
pursuer's  allegations  in  article  6  of  the  condescendence  annexed  to  the  summons, 
and  her  first  plea  in  law,  he  ought  not  to  have  pronounced  the  usual  interlocutor  of 
relevancy  in  this  case  without  at  least  having  obtained  some  further  explanation.  Be 
that,  however,  as  it  may,  he  has  been  unable  on  the  proof  to  find  that  the  pursuer 
has  established  her  ground  of  action,  as  laid  in  article  6  of  her  condescendence,  vit 
that  the  defender  *  has  undutifully  and  unnaturally,  as  well  as  maliciously,  deserted 
the  pursuer,  his  spouse,  her  society,  fellowship,  and  company,  and  has  from  and  since 
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[386]  Argued  for  the  pursuer ; — The  absconding  of  the  defender  was  a  sufficient 
desertion  to  entitle  the  pursuer  to  a  decree  of  divorce.  But  further,  gross  maltreat- 
ment on  the  part  of  the  husband,  if  of  such  a  nature  as  to  compel  the  wife  for  her 
safety  to  leave  his  house,  is  a  constructive  desertion  by  him,  and  the  Act  1573,  c.  55, 
ought  to  be  interpreted  so  as  to  afford  relief  in  a  case  of  the  kind.  The  word  "  desei'- 
tion "  has  been  so  interpreted  in  the  Courts  of  England,  and  of  America.  * 

At  advising, — 

Lord  President. — This  is  an  action  of  divorce  at  the  instance  of  Mrs.  Bowman 

the  month  of  April  1860,  withdrawn,  absconded,  and  withheld  himself  from  her.' 
This  statement  of  her  ground  of  action  obviously  assumes  that  the  pursuer  is  herself, 
and  has  been  all  along,  since  April  1860,  willing  and  anxious  to  live  with  the  defender  as 
his  wife  but,  accormng  to  the  evidence,  the  reverse  is  found  to  be  the  true  state  of 
the  fact 

"The  Lord  Ordinary  has  been  unable,  therefore,  to  see  his  way  to  pronouncing 
decree  of  divorce  at  the  instance  of  the  pursuer.  It  may  be,  as  was  argued  by  her 
counsel,  that  a  husband,  who  by  his  violence  compels  his  wife  for  her  personal  safety 
to  leave  him,  places  himself  substantially  in  the  same  position  as  if  he  had  maUciously 
deserted  her.  But  the  remedy  of  divorce  for  desertion  in  the  law  and  practice  of  Scot- 
land, proceeds  on  the  assumption  of  the  party  applying  for  it  being  willing  to  adhere. 
Accordingly,  the  Scotch  Act,  1573,  c.  55,  by  whicn  divorce  on  the  ground  of  desertion 
was*  intraiuced  and  established,  provides  that  various  preliminary  steps,  with  a  view 
to  adherence,  should  be  taken  oefore  the  action  of  divorce  can  be  brought ;  and 
although  these  steps  are  not  now  necessary,  having  in  part  fallen  into  desuetude,  and 
in  part  been  expressly  dispensed  with  by  the  Conjugal  Rights  Act,  24  and  25  Vict.  c. 
86,  sect  11,  the  principle  and  theory  of  the  law  remain  as  they  were. 

"There  must,  in  short,  in  such  an  action  as  the  present,  be  malicious  or  wilful 
desertion  on  the  part  of  the  defender,  and  a  readiness  to  adhere  on  the  part  of  the 
pursuer.  The  Lord  Ordinary,  however,  cannot  hold  that,  in  the  present  circum- 
stances of  this  case,  either  such  malicious  or  wilful  desertion  on  the  part  of  the  defender, 
or  such  a  readiness  to  adhere  on  the  part  of  the  pursuer,  has  been  made  out,  as  to 
entitle  him  to  pronounce  decree  of  divorce  a  vinculo  matrimonii,  as  concluded  for. 

*  Although  no  precedent  or  other  authority  in  the  law  of  Scotland  was  cited  in 
argument  for  the  pursuer,  the  Lord  Ordinary  was  referred  to  the  law  of  America, 
as  favouring  the  proposition  that,  if  a  husband  so  abuses  his  wife  as  that  she  cannot 
live  with  him  in  safety,  and  she  for  her  personal  security  departs  from  him,  that  is  a 
desertion  of  her  by  him,  for  which  she  is  entitled  to  a  divorce.  This  may  be  so,  and, 
according  to  what  is  stated  in  Bishop  on  Marriage  and  Divorce,  sect.  515,  and  Reeve's 
Domestic  Relations,  p.  207,  is  so ;  but  it  is  impossible  to  look  into  these  American 
treataaes  without  at  the  same  time  perceiving  that  not  only  the  law  of  marriage  and 
divorce  differ  materially  in  different  States,  but  that  it  is  also  in  [386]  many  respects 
different  from  that  of  either  England  or  Scotland.  The  Lord  Ordinary  further  finds  it 
stated  in  Bishop,  sect.  516,  that  in  a  recent  case  in  Massachusetts,  the  majority  of  the 
Gourt  held  that  if  a  husband  so  *  abuses  his  wife  as  to  furnish  her  justifiable  cause  to 
leave  him,  and  she  for  such  cause  does  leave  him,  and  does  not  return,  nor  offer  to 
return  to  him,  while  he  wholly  neglects  to  provide  maintenance  for  her,  and  does  not 
seek  to  Uve  with  her,  this  does  not  constitute  a  desertion  of  her  by  him.'  It  is  true 
that  Mr.  Bishop  argues  against  the  soundness  of  this  decision,  but,  standing  as  it  does, 
it  militates,  so  far  as  it  is  of  authority  at  all,  very  much  against  rather  than  in  favour 
of  the  present  pursuer. 

"With  the  views  entertained  by  the  Lord  Ordinary,  as  now  explained,  he  has 
decided  against  the  pursuer,  who,  if  dissatisfied,  can  of  course  exercise  her  right  of 
review,  fi  the  views  of  the  Lord  Ordinary  had  been  favourable  to  the  pursuer,  he 
would  have  reported  the  case,  rather  than  have  at  once  pronounced  decree  of  divorce, 
and  thereby  ruled  a  question  of  status  of  such  importance,  and,  so  far  as  he  is  aware, 
raised  as  it  has  been  here,  an  unprecedented  one  in  the  law  and  practice  of  this 
country." 

*  Graves  v.  Graves,  3  Swab,  and  Tr.  350 ;  Bishop  on  Marriage  and  Divorce 
(American),  sects.  504,  514,  515-517;  Dane's  Abridgement  of  American  Law,  vol. 
iL  p.  308 ;  Reeve's  Husband  and  Wife  (American),  p.  207  ;  Erskine,  i.  6,  19  ;  Fraser's 
Pers.  Eel.  i.  458  ;  Boehmer's  Jus.  Eccles.  Prot.  iv.  19,  39, "  De  Divortiis." 
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against  hei  husband,  on  the  ground  that  he  has  "  undutifuUy  and  maliciously  deserted 
kcr,  Jiis  spouse,  her  society,  fellowship,  and  company,  and  has  since  April  1860  with- 
drawn, absconded,  and  withheld  himself  from  her."  The  Lord  Ordinary  allowed  a 
proof  of  the  facts,  and  we  have  had  an  argument  on  these  facts,  and  a  very  learned 
argument  on  the  principles  applicable  to  them,  embracing  an  exposition  of  the  views 
which  have  been  adopted  in  the  Courts  of  England  and  America.  We  are  much 
obliged  to  counsel  for  that  argument,  but  I  am  unable  to  see  how  we  can,  consistently 
with  our  own  law,  grant  the  decree  of  divorce  asked. 

It  appears  from  the  evidence  that  the  pursuer  left  her  husband's  residence  by 
reason  of  his  ill-treatment  of  her,  and  went  to  reside  with  her  parents,  and  that  she 
appliod  for  and  obtained  a  decree  for  aUment  on  the  ground  that  the  course  taken 
by  her  was  warranted  under  the  circumstances.  It  further  appears  that  the  husband 
then  wold  his  furniture,  and  removed  to  another  house ;  and  it  is  stated  that  he  has 
since  gone  abroad,  and  has  never  paid  aliment  to  his  wife.  It  is  stated  that  it  is  not 
known  where  he  is,  but  that  it  is  believed  he  is  abroad.  That,  however,  is  not  made 
very  clear,  although  there  is  evidence  that  inquiry  has  been  made  regarding  him, 
and  that  the  pursuer  has  been  unable  to  find  where  he  is. 

I  do  not  think  that  that  is  a  case  which  would  warrant  us  in  granting  decree  of 
divorce.  It  is  admitted  that  there  is  no  precedent  for  a  decree  of  divorce  granted 
in  such  circumstances,  and  no  dictum  to  that  effect  has  been  quoted  from  our  own 
authorities,  although  the  law  of  divorce  in  Scotland  has  subsisted  for  about  three 
centuries. 

Tlie  principles  which  Mr.  Fraser  endeavoured  to  press  into  his  service  were  deduced 
very  much  from  the  views  taken  in  England  and  America  as  to  the  position  and  rights 
of  a  deserted  wife. 

In  reference  to  the  law  ui  JiJigland,  the  learned  Judge  whose  opinion  was  quoted 
to  u«  irf  a  Judge  of  great  authority,  as  was  also  his  pr^ecessor.  They  say  that  the 
word  ^  desert  **  is  a  new  one  to  them,  and  they,  or,  at  all  events,  the  present  Judge, 
was  Ciilled  upon  to  put  an  interpretation  on  that  word.  It  is  a  word  of  yesterday  to 
them.  Their  jurisdiction  to  grant  divorce  at  all  is  a  jurisdiction  of  yesterday,  [387]  and 
they  (1-j  not  grant  divorce  for  desertion  at  all.  They  can  grant  divorce  for  adultery, 
if  coupled  with  desertion  or  cruelty;  and,  therefore,  they  are  called  on  to  interpret 
the  wo  I'd  "  desertion,"  and  to  determine  its  meaning  with  reference  to  a  jurisdiction 
of  tliat  kind. 

We  are  not  required  to  do  that,  nor  to  interpret  the  word  "  desert "  at  all.  Our 
statute  does  not  use  the  word  "  desert."  It  is  for  non-adherence  that  decree  of  divorce 
is  given,  and  although  recently  the  form  has  been  altered,  yet  the  principles  on  which 
the  statutory  rights  are  given,  and  the  jurisdiction  is  allowed,  are  the  principles  on 
which  the  statute  of  1573  proceeded ;  and  that  statute  clearly  shews  that  it  was  in 
rei^pcct  of  non-adherence  that  the  right  of  divorce  was  given.  The  party  seeking 
divorce  had  previously  to  demand  adherence,  and  the  decree  proceeded  upon  this, 
that  tlie  other  party  was  not  willing  to  adhere.  That  is  the  principle  on  which  our 
law  is  based. 

Then,  in  regard  to  the  law  of  America,  we  have  in  many  departments  of  our  law 
received  important  suggestions  from  the  writers  as  well  as  from  the  judgments  of 
the  (Courts  of  that  country.  I  have  also  read  with  great  interest  the  speculations  of 
American  writers  on  the  general  principles  of  jurisprudence.  But  in  regard  to  the 
interpretation  of  the  word  "  desertion,"  their  jurisdiction  being,  as  compared  with 
otirs,  but  of  yesterday,  I  am  not  dispos^  to  be  guided  by  them  in  interpreting  the  Act 
of  1573.  It  is  certainly  not  by  the  writers  of  that  country,  in  reference  to  the  law 
they  have  established  in  their  respective  districts,  that  we  are  to  be  instructed  in  refer- 
ence to  our  own  law.  If  I  find  that  for  three  centuries  our  law  has  existed,  giving 
the  power  and  right  of  divorce,  without  a  single  instance  of  a  divorce  granted  in  circum- 
stances similar  to  the  present,  it  is,  I  think,  a  pretty  strong  indication  that  the  right 
does  not  extend  to  such  a  case. 

Our  law  does  give  a  remedy  to  a  wife  whose  residence  with  her  husband  has  become 
intolerable  through  his  cruelty.  She  may  have  decree  of  aliment  and  separation  a 
mmsa  et  thoro.  That  is  the  appropriate  remedy,  and  it  has  always  been  given  for 
three  centuries.  If,  in  these  circumstances,  a  husband  should  raise  an  action  against 
Ilia  wife  on  the  ground  of  non-adherence,  I  am  not  prepared  to  say  that  his  former 
conduct,  which  made  it  impossible  for  her  to  live  with  him,  might  not  be  a  good  answer 
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to  ills  demand  for  a  divorce.  That  is  not  the  question  here.  But  I  do  not  find  in 
this  case  any  indication  of  this  party's  willingness  to  adhere.  On  the  contrary,  it  is 
very  plain  from  the  statements  on  record,  that  she  is  not  willing  to  adhere.  The  fact 
of  the  husband  being  in  another  country  is  immaterial,  for,  if  she  were  in  a  position 
to  state  that  she  was  willing  to  adhere,  she  should  go  to  him  in  that  other  country. 
What  would  happen  if  an  attempt  were  made  to  find  him  which  was  not  successful, 
we  are  not  called  upon  to  decide,  for  it  is  not  before  us.  In  the  case  which  is  presented 
to  us  there  are  no  grounds  which  would  warrant  us  in  granting  a  decree  of  divorce. 
I  am,  therefore,  for  adhering  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Currlehill  concurred. 

Lord  Deas. — I  concur  in  holding  that  in  this  case  as  it  stands  we  cannot  be  called 
on  to  grant  decree  of  divorce. 

Two  general  questions  were  alluded  to  in  the  course  of  the  argument  which  I  do 
not  think  it  necessary  to  decide.  In  the  first  place,  I  do  not  think  it  necessary  to  decide 
that  a  woman,  who  has  been  driven  from  her  husband's  house  by  cruelty  and  danger 
to  her  life,  can  never  obtain  the  remedy  of  divorce  on  the  ground  of  non-adherence. 
The  other  general  question  which  I  do  not  wish  to  decide  is,  that  where,  at  the  time 
of  the  husband's  desertion,  the  wife  happens  to  be  Uving  apart  from  him  on  account 
of  some  act  of  cruelty  of  his,  she  can  never  get  this  remedy,  however  long  he  may  remain 
away.  The  second  case  is  distinguishable  from  the  first.  Suppose  that  a  woman, 
on  account  of  some  furious  attack  made  upon  her  by  her  husband,  labouring  under, 
it  may  be,  a  fit  of  ddirium  tremens,  should  leave  his  house,  and  even  obtain  a  decree 
of  aliment,  and  then  that  the  husband  goes  to  some  foreign  country,  not  for  the  purpose 
of  pushing  his  fortune,  but  simply  to  avoid  her,  and  continues  absent  for  a  period  of 
years  without  contributing  anything  to  her  support,  or  giving  her  an  opportunity  of 
joining  him,  I  am  not  prepared  to  say  that  in  such  circumstances  a  woman  might 
not  have  the  remedy  of  divorce  on  the  ground  of  non-adherence,  simply  because  at 
the  time  her  husband  left  the  country  she  was  living  with  some  friend  or  relation  for 
temporary  refuge  and  safety.  I  [388]  do  not  see  that  in  such  circumstances  there 
would  have  been  any  impracticabiUty  on  the  part  of  the  wife  in  complying  with  the 
old  forms  of  calling  upon  the  husband  to  adhere,  &c.,  the  abolition  of  which  forms  I 
agree  in  thinking  cannot  alter  or  affect  the  principles  of  the  law  of  divorce. 

But  while  I  am  not  prepared  to  decide  these  general  questions,  either  one  way  or 
the  other,  I  do  not  differ  from  your  Lordships  in  the  conclusion  you  have  come  to  in 
this  particular  case.  The  proof  is  exceedingly  meagre  in  any  view  of  it.  It  is  by  no 
means  of  that  full  and  satisfactory  kind  which  would  be  necessary  to  raise  either  of 
the  questions  I  have  alluded  to.  It  is  not  even  proved  that  the  husband  is  out  of  the 
country.  The  only  witness  examined  besides  the  pursuer's  father  and  sister  can  say 
nothing  except  that  she  has  not  seen  the  husband  in  Millport  or  Glasgow  since  the 
pursuer  left  his  house  and  went  to  Uve  with  her  father.  It  is  not  suggested  that  the 
wife  is,  or  has  been  at  any  time,  prepared  to  return  to  the  husband's  society,  and  take 
the  chance  of  his  behaving  better  than  formerly.  On  the  contrary,  the  accuracy  of 
the  finding  by  the  Lord  Ordinary,  to  the  effect  that  she  is  not  willing  to  adhere,  has 
not  been  disput^.  Then  there  is  very  little  evidence  as  to  the  circumstances  under 
which  the  pursuer  left  her  husband's  house,  whether  under  a  sudden  and  unlooked 
for  alarm,  or  after  repeated  acts  of  cruelty  and  violence.  In  short,  the  proof,  as  I  have 
said,  is  altogether  meagre  and  unsatisfactory,  and  whatever  may  be  said  of  the  general 
questions  referred  to,  I  agree  in  holding  that  the  proof  here  is  in  every  view  insufficient 
to  warrant  decree  of  divorce. 

Lord  ARDaoLLAN.— We  are  here  dealing  with  a  case  in  which  the  Court  is  in  a  very 
unsatisfactory  position  as  to  the  facts.  The  action  is  undefended,  and  the  evidence 
has  been  selected  by  the  pursuer  herself.  The  consequence  is,  that  on  some  very 
important  points  the  proof  is  neither  clear  nor  conclusive. 

But  while  on  that  ground  I  am  satisfied  that  we  cannot  grant  decree  of  divorce, 
the  question  raised  is  of  such  extreme  importance  that  I  cannot  disguise  my  opinion, 
that  it  would  be  an  innovation  on  our  law  of  marriage  and  divorce  to  grant  a  divorce 
on  the  grounds  here  alleged.  1  think  it  clear,  if  the  facts  are  as  stated,  that  the  pursuer 
has  her  remedy,  but  that  remedy  is  not  a  decree  of  divorce.  What  is  commonly  spoken 
of  as  •*  desertion  "  as  a  ground  of  divorce,  is  more  properly  the  wilful  and  malicious 
refusal  to  adhere,  and  even  that  is  an  exceptional  remedy,  which  is  given  only  in  the 
special  circumstances  to  which  the  Act  1573  applies.    The  great  rule  is,  that  marriage 
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— the  most  solemn  and  abiding  of  human  relations — laste  during  the  life  of  the  parties, 
and  can  only  be  dissolved  by  divorce  for  adultery.  When  a  wife,  alleging  desertion, 
does  not  set  forth  that  she  is  willing  to  adhere,  and  when  it  is  proved  that  she  never 
has  been  willing  to  adhere,  I  cannot  say  that  she  has  the  remedy  of  divorce.  There 
is  no  authority  for  it.  She  has  the  remedy  of  a  separation  a  mensa  et  thoro,  and  of 
aliment ;  but  even  in  giving  that  remedy  the  Court  is  careful  not  to  grant  separation 
on  light  grounds.  There  must  be  mutual  good-nature,  some  concessions,  and  some 
patience  on  the  part  of  married  persons ;  and  separation  cannot  be  granted  on  account 
of  mere  ebullitions  of  temper.  Divorce  on  such  a  ground  is  quite  out  of  the  question. 
On  the  broader  question  which  has  been  argued,  1  agree  entirely  with  the  opinion 
expressed  by  your  Lordship.  1  think  that  in  this  matter  we  must  abide  by  our  ancient 
law,  and  that,  in  construing  our  Scottish  statute,  we  cannot  be  safely  guided  by  the 
jurisprudence  of  countries  in  which  the  law  of  divorce  is  of  recent  introduction. 

The  Court  pronounced  the  following  interlocutor  : — "  Adhere  to  the  Lord  Ordinary's 
interlocutor  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note." 
WoTHERSPOON  &  Mack,  S.S.C,  Agents. 

[Commented  upon,  Mackenzie  v.  Mackenzie,  1893,  20  R.  037.] 


No.  84.  IV.  Macpherson,  388.     7  Feb.  1866.    2d  Div.— Sheriff  of  Banff- 

shire, R. 

John  I^wwja  and  Another  (Murray's  Executors),  Pui-suers  and  Advociitoi-s.— 

Sol. -Gen.   Youny ^Shand. 
James  Forbes,  Defender  and  Jlespondeni.— Gordon— Watson. 

Sheriff — 16  <]&  17  Vict.  c.  80,  sect.  10 — Proof  by  Commission. — Held  incompetent 
for  a  Sheriff  to  order  a  proof  in  a  cause  depending  before  him  to  be  taken  by  com- 
mission, except  in  the  cases  specified  in  sect.  10  of  the  above  statute. 

[389]  IssiLe — Resting  ovdn^g. — Issue  of  resting  owing  adjusted  to  try  the  question 
whether  the  defender  had  accounted  to  a  deceased  person  for  a  sum  of  money  which 
he  had  drawn  from  bank  for  her. 

Process — New  Trial. — Held  that  the  Court  could  not  set  aside  a  verdict  as  contrary 
to  evidence  where  the  real  question  for  the  jury  was  the  credibility  of  certain  evi- 
dence, which,  if  true,  would  have  been  conclusive. 

A  motion  for  a  new  trial,  on  the  ground  of  instrum^ntum  novU^r  repertum,  refused. 
because  (1)  the  document  would  have  had  no  material  effect  at  the  trial  :  (2)  it  had 
been  all  along  in  the  possession  of  the  agent  of  the  party  asking  for  the  new  trial. 

This  was  an  action  raised  in  the  Sheriff-court  of  Banff"  for  payment  of  £320,  with 
interest,  being  the  amoimt  contained  in  a  deposit-receipt  which  the  deceased  Mrs. 
Murray  hiid  six  months  before  her  death  endorsed  to  the  defender  Forbes,  and  which 
he  had  drawn  from  the  bank ;  which  sum  the  pursuers,  Mrs.  Murray's  executors, 
alleged  he  had  not  paid  or  accounted  for  to  Mrs.  Murray,  while  he  averred  he  had. 

A  proof  before  answer  having  been  allowed  by  the  Sheriff,  the  Sheriff- 
substitute  assigned  the  6th  February  1862  for  commencing  the  proof,  but  on  5th 
February  he  pronounced  an  interlocutor — "  In  respect  it  is  stated  that  the  proof  in 
this  cause,  fixed  to  commence  to-morrow,  will  last  over  some  days,  in  consequence  of 
the  number  of  witnesses  cited  to  appear  for  both  parties ;  and  farther,  in  respect  the 
Sheriff-substitute  will  be  engaged  in  the  Criminal  and  Bankruptcy  Courts  on  Friday 
and  Saturday  next,  therefore,  and  as  craved  by  both  parties,  grants  commission  to 
G.  R.  Forbes,  Esq.,  town-clerk  of  Banff,  to  take  the  proof  in  this  cause,"  &c. 

A  voluminous  proof  was  taken  by  commission.  The  Sheriff-substitute  decerned 
against  the  defender.  The  Sheriff  (Bell)  recalled  this  interlocutor,  .and  assoilzied 
the  defender. 

The  pursuer  advocated. 

The  Court,  ez  proprio  motUy  refused  to  look  at  the  proof  which  had  been  led  under 
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the  commission,  on  the  ground  that  it  was  incompetent,  under  16  &  17  Vict.  c.  80, 
aec.  10,  for  a  proof  to  be  taken  in  the  Sheriff-court  otherwise  than  by  the  Sheriff 
himself. 

Tlie  proof  being  thus  cast  aside,  the  Court  ordered  an  issue. 

The  pursuers  lodged  the  following  issue: — "Whether,  on  or  about  tlie  14th  day 
of  January  1859,  the  defender  uplifted  from  the  branch  of  the  Union  Bank  of  Scotland 
at  Banil  the  sum  of  £320  stg.  belonging  to  the  said  deceased  Ann  Murray,  contained 
in  a  deposit-receipt  in  her  favour  dated  on  or  about  5th  February  1 858,  granted  by 
the  agent  at  BanS  of  the  said  bank,  with  £6,  Is.  2d.  of  interest  thereon  ;  and  whether 
the  defender  did  not  deliver  or  account  for  the  said  sum  and  interest  to  the  said  Ann 
Murray,  and  the  defender  is  resting  owing  the  said  sums  of  £320  and  £6,  Is.  2d.,  with 
interest  since  14th  January  1859,  to  the  pursuers,  or  any  part  of  these  sums  1  ** 

After  discussion,  the  following  issue  was  approved  of : — "  It  being  admitted  that, 
on  or  about  the  14th  day  of  January  1859,  the  defender  received  from  the  said  de- 
ceased Ann  Murray  a  deposit-receipt  for  £320,  granted  by  the  agent  of  the  Union 
Bank  of  Scotland  at  Banff,  dated  5th  February  1858,  endorsed  blank  by  the  said  Ann 
Murray; — ^Whether  the  defender  uplifted  from  the  branch  of  the  Union  Bank  of 
Scotland,  at  Banff,  the  sum  of  £320,  contained  in  the  said  deposit-receipt,  with  £6, 
k  2d.  of  interest  thereon,  and  is  resting  owing  the  said  sums  of  £320  and  £6,  Is.  2d., 
with  interest  since  14th  January  1859,  to  the  pursuers,  or  any  part  of  these  sums  ?  " 

The  case  was  tried  at  the  Christmas  sittings  before  the  Lord-Justice  Clerk.  The 
defender,  his  two  sisters,  and  a  brother  were  examined  as  witnesses  for  the  defender, 
and  deponed  to  the  payment  to  Mrs.  Murray,  and  that  a  sum  of  money  which  the 
defender  shortly  after  lodged  in  bank  [390]  ^^  contributed  partly  by  them  and  partly 
from  his  own  means.    The  jury  unanimously  returned  a  verdict  for  the  pursuers. 

The  defender  moved  for  a  rule  on  the  pursuer  to  shew  cause  why  the  verdict  should 
not  be  set  aside.  He  rested  his  application  on  two  grounds  (1)  that  a  copy  of  a  letter 
which  at  the  trial  was  supposed  not  to  exist,  another  letter  having  been  taken  for  it, 
had  gince  the  trial  been  discovered  in  the  letter-book  of  the  defender's  agent ;  this 
letter,  he  represented,  should  have  had  an  important  effect  on  the  jury  ;  and  (2)  that 
the  verdict  was  contrary  to  evidence. 

Lord  Cowan. — ^The  issue  before  the  jury  was  a  very  simple  issue,  and  the  inquiry 
was  still  further  simplified  by  the  circumstance  that  the  first  question  put  in  issue  was 
not  disputed,  and  thus  the  question  to  be  tried  was  narrowed  to  this,  whether  the 
defender  had  paid  to  Mrs.  Murray  the  money  which  he  had  uplifted  from  the  bank, 
and 'whether  he  was  or  was  not  resting  owing  the  siun  to  her  executors  1  No  question 
of  law  wais  raised  at  the  trial.  The  verdict  of  the  jury  is  now  challenged  as  contrary 
to  evidence. 

In  dealing  with  this  statutory  objection,  the  Court  has  laid  down  very  distinct 
and  clear  rules  for  their  guidance.  They  will  not  disturb  a  verdict  on  the  ground 
that  they  think,  that  if  they  had  been  on  the  jury  they  would  have  been  in  the  minority. 
That  is  not  sufficient. 

Again,  where  there  is  a  conflict  of  evidence,  or  where  the  evidence  is  such  that 
different  inferences  may  well  be  drawn  from  it  by  impartial  men,  the  determination 
which  side  is  most  to  be  believed,  or  what  is  the  fair  inference  to  be  drawn,  are  matters 
(rf  which  the  jury  are  the  best  judges,  and  the  decision  of  which  the  constitution  of 
the  country  has  entrusted  to  them.  The  law  upon  this  question  was  admirably  stated 
by  Lord  Wood  in  the  case  of  the  Magistrates  of  Elgin,  to  which  I  would  refer,  and 
from  the  legal  principles  there  laid  down  I  see  no  reason  to  depart  in  any  particular. 

T  am  unable  to  find  any  sufficient  ground  here  to  justify  the  Court  in  disturbing 
the  verdict.  The  whole  question  undoubtedly  depended  upon  the  belief  to  be  given 
to  the  evidence  of  the  defender  and  his  two  sisters.  It  came  thus  to  be  a  question 
peculiarly  for  a  jury  to  say  whether  they  believed  them  or  not ;  on  the  jury  must 
lie  the  responsibility  of  disbelieving  them.  This  conclusion  is  strengthened  by  two 
considerations — 1st,  that  the  verdict  was  a  unanimous  verdict ;  and,  2d,  that  we 
understand  from  the  presiding  Judge  that  he  left  the  case  to  the  jury  ^-ithout  ex- 
pressing any  opinion  as  to  the  credit  to  be  given  to  the  witnesses. 

As  to  the  other  ground,  viz.  the  discovery  of  a  certain  letter,  the  non-production 
of  which  at  the  trial  was  made  the  subject  of  remark,  I  see  no  reason  for  disturbing 
the  verdict  on  this  ground  either.  It  is  a  novelty  to  me  to  hear  it  stated  as  a  reason 
for  granting  a  new  trial,  that  a  document  has  been  discovered  by  the  party  asking 
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for  the  trial,  in  his  own  repositories,  or  what  is  the  same  thing,  in  his  agent's  letter- 
book.  But,  independently  of  that,  I  have  read  the  letter,  and  I  think  it  would  have 
had  no  effect  either  way  at  the  trial ;  its  absence  did  not  prevent  substantial  justice 
being  done  between  the  parties. 

Lord  BENHOLBfE. — I  arrive  at  the  same  result.  I  do  not  wonder  at  the  view  which 
the  jury  took  of  the  evidence.  But  even  were  it  otherwise,  it  is  a  case  of  conflicting 
evidence ;  the  jury  have  seen  the  witnesses,  and  have  come  to  a  unanimous  conclusion. 
I  think  it  would  be  rash  and  improper  to  interfere  with  the  verdict. 

Lord  Neaves. — I  am  of  the  same  opinion.  The  case  is  peculiar,  and  in  some  re- 
spects resembles  cases  well  known  in  the  Justiciary  Court,  which  resolve  into  the 
question  whether  the  evidence  of  the  defender  is  or  is  not  trustworthy.  The  jury 
are  the  sole  judges  of  credibility,  and  the  discernment  of  true  from  false  testimony  is  a 
function  which  the  law  gives  them,  and  which  they  are  well  fitted  to  discharge.  Here 
the  pursuer's  case  has  not  failed.  The  whole  question  is,  is  the  defence  credible  1  We 
cannot  disturb  the  verdict  which  has  been  unanimously  arrived  at. 

With  regard  to  the  second  ground,  I  do  not  think  it  is  any  ground  whatever  for 
allowing  a  new  trial.  The  document  here  was  not  even  a  document  tendered  and 
rejected,  but  a  document  not  mentioned  at  the  trial  at  all.  To  make  that  a  ground 
for  granting  a  new  trial,  the  document  must  be  instrumentum  novUer  repertum.  But 
the  letter  in  this  case  is  not  that.  The  defender's  agent  had  it  all  along  in  his 
[391]  letter-book.  The  letter  to  which  it  is  an  answer  was  produced  by  the  defender ; 
he  must  have  known  of  the  existence  of  an  answer. 

The  letter  produced  seems  to  me  to  be  of  no  consequence ;  it  is  a  mere  scrap  of 
evidence  which  might  and  ought  to  have  been  anticipated.  I  am  decidedly  of  opinion 
the  verdict  ought  not  to  be  set  aside. 

Lord  Justice-Clerk. — I  think  this  motion  raises  questions  of  considerable  im- 
portance in  jury  practice.  The  question  for  the  jury  on  the  issue  was,  whether  a 
certain  sum  of  money  uplifted  by  the  defender,  had  been  paid  over  by  him  to  its  owner, 
or  whether  the  defender  was  still  resting  owing  the  sum  to  the  owner's  representatives. 

One  very  strong  part  of  the  pursuer's  case  was,  that  the  defender  had  lodged  the 
very  same  amount  of  money  to  his  own  credit  in  a  bank  within  a  few  days  after  he 
alleged  he  had  paid  it.  What  the  defender  undertook  to  prove  was,  that  he  handed 
her  money  over  to  Mrs.  Murray  upon  the  very  same  day  on  which  he  cashed  her  de- 
posit-receipt, and  that  the  money  he  afterwards  lodged  on  his  own  account  was  money 
derived  from  other  and  independent  resources.  If  these  defences  had  been  proved, 
they  were  relevant  and  conclusive,  but  they  were  proved,  or  attempted  to  be  proved, 
by  certain  witnesses,  in  a  peculiar  position,  viz.  the  defender  himself,  his  two  sisters, 
and  his  brother.  The  other  evidence  apart  from  these  witnesses  was  quite  insufficient 
to  sustain  either  ground  of  defence. 

Before  the  Evidence  Act  of  1840  not  one  of  these  witnesses  could  have  been  ex- 
amined, and  prior  to  1853  the  defender  himself  would  not  have  been  a  competent 
witness. 

When  the  law  of  evidence  was  relaxed,  apprehensions  were  felt  that  the  changes 
would  lead  to  much  perjury,  and  that  great  difficulty  would  be  caused  by  the  con- 
flicting statements  of  interested  persons  on  both  sides.  The  answer  made  was  that 
such  witnesses  would  always  be  seen  by  the  jury,  and  that  it  was  their  proper  function 
to  say  whether  the  witnesses  were  to  be  believed  or  not,  and  the  Legislature  yielded 
to  that  reasoning,  and  proceeded  on  that  principle. 

I  think  this  is  just  a  case  where  the  jury  had  to  say,  whether  the  witnesses  were 
worthy  of  credit,  after  seeing  them  in  the  witness  box.  The  jury  without  hesita- 
tion, and  unanimously,  found  for  the  pursuers,  and  that  in  the  face  of  evidence  which, 
if  true,  was  conclusive  for  the  defender.  This  was  so  entirely  a  question  for  the  jury 
that  it  would  be  to  usurp  their  province  were  we  now  to  consider  the  value  and  credi- 
bility of  the  evidence  they  rejected.  That  disposes  of  the  first  groimd  stated  for 
granting  a  new  trial. 

As  to  the  second  ground,  instrumentum  noviter  repertum  is  a  good  ground  for 
granting  a  new  trial,  but  it  fails  here.  First,  because  the  new  evidence  seems  to  me 
to  be  immaterial.  I  do  not  mean  to  say  that  some  use  might  not  have  been  made 
of  it.  Observations  of  more  or  less  value  might  be  made  on  it,  but  the  only  effect 
of  the  production  would  have  been  to  disarm  an  unfavourable  observation  on  its  absence. 

But,  second,  it  is  not  n^oviter  repertum.     What  is  now  produced  is  the  letter-book 
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of  the  defender's  agents,  and  they  knew  that  the  letter  was  written,  and  they  were 
to  blame,  if  the  letter  was  material,  that  they  did  not  put  in  the  letter-book  if  the  prin- 
cipal letter  was  lost. 

I  cannot  conclude  without  adverting  to  another  matter. 

A  proof  by  commission  was  allowed  in  the  Sheriff-court  in  this  case,  and  the  proof 
was  taken,  but  we  were  obliged  to  set  that  proof  aside  as  incompetent.  It  may  be 
interesting  to  your  Lordships,  and  instructive  to  the  profession,  to  contrast  the  pro- 
gress and  residt  of  that  proof  by  commission,  and  the  jury  trial.  In  the  proof  by 
commission  forty-seven  witnesses  were  examined,  whose  evidence  extends  over  one 
hundred  printed  pages.  The  proof  was  allowed  in  January  1862.  The  case  was 
not  advised  in  the  Sheriff-court  until  May  1864.     How  has  the  case  proceeded  here  1 

The  issues  were  adjusted  on  the  5th  of  December,  the  case  was  tried  on  the  28th 
of  the  same  month,  and  it  was  completed  in  one  day.  Fourteen  witnesses  were  ex- 
amined ;  six  for  the  pursuers,  and  eight  for  the  defender.  And  my  notes  of  the  evi- 
dence extend  in  print  to  seventeen  pages.  These  facts  are  important,  and  may  enable 
people  to  judge  for  themselves,  which  is  the  best,  most  economical,  and  most  expedient 
way  of  trying  a  case  of  this  description. 

Alexander  Morison,  S.S.C.— Webster  &  Sproti,  S.S.C.—Agents. 
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Thk  University  of  Aberdeen  and  Others,  VursuevB.SoL-Gen.  Ymmg— 

Patton—Glark--  Hun  ter, 
Alexander  Forbes  Irvine,  Beiendev.— Gordon— Gifford, 

Trust-^oUege — Charitable  Bequest — Obligation. — By  his  will  in  1629  a  testator  left 
a  specific  legacy  of  £10,000  Scots  to  the  town  council  of  A.,  to  be  employed  by  them 
upon  land  and  annualrent,  for  the  benefit  of  ten  bursars  at  the  Grammar  School 
and  College  of  A.  in  all  time  coming,  and  he  directed  specific  sums,  amounting  in 
the  aggregate  to  £1000  Scots,  to  be  paid  yearly  out  of  the  interest  to  the  bursars. 
The  town  council,  regarding  the  fund  as  insufficient  to  produce  that  yearly  sum, 
declined  to  accept  of  the  trust,  whereupon  the  heir  of  the  testator  instituted  an 
action  to  obtain  authority  for  the  disposal  of  the  fund,  in  which  the  Court  in  1633, 
causa  cognita,  pronounced  a  decree  in  absence,  ordaining  the  heir  to  have  retention 
of  the  fund  free  of  interest  until  Whitsunday  1640,  but  at  that  term  to  provide  for 
the  use  of  the  bursars  sufficient  lands  for  employment  of  the  mortified  sum,  and 
worth  in  yearly  rent  £1000,  "  qlk  lands  salbe  bocht  and  acquirit  be  him  heritablie, 
without  reversion  to  the  use  foresaid."  In  1666  the  heir  executed  a  bond  which, 
after  narrating  the  will  and  decree,  and  that  he  had  obeyed  the  same  since  Whit- 
sunday 1640,  bore,  that  he  mortified  the  lands  of  K.  and  of  R.,  described  as  worth 
in  yearly  rent  £1000  Scots,  for  the  use  of  the  bursars  "  in  all  time  hereafter,  to  the 
eflfect  the  maills,  &c.,  may  be  paid  to  them  yearly,  according  to  the  divisions  "  set 
forth  in  the  will ;  and  further,  that  the  bursars  might  be  secured  in  the  lands  for 
payment  to  them  of  the  maills,  &c.,  *' extending  to  the  said  sum  of  £1000  yearly,* 
he  bound  himself  and  his  heirs  to  subscribe  and  deliver  all  necessary  securities  to 
the  bursars  and  their  successors.  The  lands  of  R  were  sold  in  1713,  and  the  rents 
of  K  being  insufficient  to  produce  the  £1000,  the  heirs  in  possession  were  for  many 
years  in  use  to  pay  to  the  bursars  no  more  than  the  net  amount  of  these  rents. 
The  rents  having  risen  about  1820,  the  payments  to  the  bursars  ^ere  then  raised 
to  the  sum  of  £1000  Scots,  and  the  surplus  was  retained  by  the  heirs  in  possession. 
In  an  action  raised  in  1861  on  behalf  of  the  bursars  against  the  heir  of  the  granter 
then  in  possession  of  the  lands,  held  (rev.  judgment  of  Lord  Kinloch)  that  the  right 
of  the  bursars  was  limited  to  an  annualrent  of  £1000  Scots,  and  that  the  beneficial 
interest  in  the  lands,  beyond  the  amount  of  the  annualrent,  belonged,  not  to  the 
bursars,  but  to  the  heir  in  possession. 

In  this  action,  raised  on  27th  May   1861,  in  the  name  of  the  University  of 
Aberdeen,  the  Magistrates  and  Council  of  the  city  of  Aberdeen,  the  masters  of  the 
8.B.B.  MACSPHBBSON— VOL.  IV.  14* 
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Grniiiniar  School  and  certain  bursars  in  the  University,  and  scholars  in  the  Grammar 
School,  %^ainst  the  late  Mr.  Irvine  of  Drum,  the  pursuers  concluded  to  have  it  found 
and  declared  that  under — (1)  the  last  will  and  testament  of  the  defender's  predecessor, 
Alexander  Irvine  of  Drum,  dated  26th  December  1G29  ;  (2)  a  decree  of  the  Court  of 
Session*  of  date  27th  February  1633  ;  and  (3)  a  bond  by  Sir  Alexander  Irvine,  son  of 
the  said  Alexander  Irvine,  dated  12th  April  1656,  certain  of  the  pursuers,  being  the 
bursars  anrl  scholars  presented  by  the  defender  to  the  bursaries  and  scholarships 
nionifiefl  hy  the  said  Alexander  Irvine,  as  set  forth  in  his  said  will,  and  their 
RUcxjessors.  ^  have  the  sole  and  exclusive  beneficial  interest  in  the  town  and  lands  of 
Kinmnrk.'  and  others,  and  in  "the  whole  maills,  farms,  and  duties  thereof,  and  that 
proportioiially,  and  pro  rata,  effeiring  to  the  quantities  set  forth  in  the  said  last  will 
and  testament;"  and  that  the  defender  and  his  heirs  and  successors  in  the  lands  of 
Drum  have  no  beneficial  right  of  property  or  interest  in  the  said  lands;  and  that  the 
ptirsuet^  iire  entitled  to  reduction  of  a  pretended  disposition  and  deed  of  entail  granted 
by  Alexander  Irvine,  the  original  defender's  father,  on  26th  October  1821,  with 
instniment  of  sasine  following  thereon. 

The  pursuers  further  concluded  to  have  it  found  and  declared  that  Alexander 
Irvine  {horeinafter  called  the  fifth)  of  Drum,  who  died  in  1720,  died  last  vest  and 
seised  in  tlie  said  lands,  conform  to  instrument  of  sasine,  dated  12th,  and  recorded 
28th  May  1696,  and  that  he  held  the  same  in  trust,  to  apply  the  whole  maills,  &c., 
thereof  for  the  benefit  of  bursars  and  schdars,  [393]  ^^  the  proportions  and  manner  set 
forth  in  the  said  will,  and  under  an  obligation  for  their  secuntv,  to  make  and  deliver 
all  writing  requisite;  and  further,  that  the  defender  is  bound  to  make  up  a  title  to 
the  mid  lands  as  heir  of  the  last-mentioned  Alexander  Irvine,  subject  to  the  like  trust 
and  obligation ;  or  otherwise,  in  the  event  of  the  defender  not  inaking  up  such  title, 
that  the  bursars,  pursuers,  and  their  successors,  or  the  magistrates  and  council,  as 
trustees  for  the  bursars,  are  entitled  to  have  .the  said  lands  transferred  to  them,  for 
the  uses  specified  in  the  said  deeds  and  decree. 

Alternatively,  the  pursuers  concluded  to  have  it  found  and  declared  that  the 
defender,  .is  heir  of  entail  in  possession  of  the  estate  of  Drum,  under  a  deed  of  entail 
executed  hy  Alexander  Tytler  in  1737,  and  duly  recorded,  and  as  in  possession  of  the 
lands  of  Kinmuck  and  others,  under  the  deed  of  entail  of  26th  October  1821,  or  in 
one  or  other  of  these  characters,  is  bound  to  pay  and  perform  all  debts,  bonds,  &a, 
contract etl  by  Alexander  Irvine,  granter  of  a  pretended  deed  of  entail,  of  date 
^^th  April  1 083,  who  was  served  heir-male  in  special  to  the  said  Sir  Alexander  Irvine, 
and  that  he  is  bound  to  apply  the  whole  maills,  &c.,  of  the  said  lands  in  the  proportions 
net  forth  in  the  said  will,  for  the  benefit  of  the  bursars,  and  to  grant  all  deeds,  &c,, 
recjuiiite  for  making  the  same  effectual  to  the  bursars  and  their  successors  in  office. 

The  oii^nal  defender  died  in  November  1861,  and  was  succeeded  by  his  son, 
Alexander  Forbes  Irvine,  who  was  sisted  as  defender  in  his  room. 

On  2<ith  December  1629,  Alexander  Irvine  (called  in  the  record  first  of  Drum) 
eKecut<?d  ti  will,  bearing  that,  "  for  the  maintenance  of  letters,  be  thir  presents,  I  leave, 
mortifie.  and  destinate  ten  thousand  pounds  Scots  money,  which  is  now  in  possession 
and  keeping  of  Marion  Douglas,  my  spouse,  all  in  goM  and  weight,  appointed  for  the 
use  imrlerv^ritten,  of  her  own  knowledge  and  most  willing  consent  to  be  presently 
tlehvered  to  the  provost,  baillies,  and  council  of  Aberdeen,  and  to  be  bestowed  and 
employed  l>e  them  upon  land  and  annualrent  in  all  time  hereafter,  to  the  effect  after 
following,  to  witt :— Three  hundred  and  twenty  pounds  of  the  annualrent  thereof  to 
I  *e  yearly  employed  hereafter  on  four  scholars  at  the  Grammar  School  of  Aberdeen, 
for  the  spaee  of  four  years,  ilk  ane  of  them  four  score  pounds,  and  four  hundred 
]iounds  to  be  paid  yearly  to  other  four  scholars  at  the  College  of  New  Aberdeen,*  and 
students  of  philosophy  thereat,  ilk  ane  of  them  ane  hundred  pound  during  Ukeways 
the  apa<'e  of  four  years ;  and  also  I  ordain  to  be  given  to  other  twa  schdars  who  have 
jniM  their  tourse  of  philosophy,  being  made  masters,  and  are  become  students  of 
divinity  in  the  said  New  College,  of  four  hundred  merks  Scots  money,  viz.  to  each 
one  of  them  twa  hundred  merks  of  the  said  annualrent  during  the  space  of  four  years 
also,  nnd  the  odd  twenty  merks,  which,  with  the  deductions  above  specified,  compleatt 
the  said  hail  I  annualrents  of  ten  thousand  pound,  I  ordain  it  to  be  given  to  any  man 
the  town  of  Aberdeen  shall  appoint  for  ingathering  and  furthgiving  of  the  said 

^  Marischal  College,  Aberdeen, 
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@rent  to  the  saids  scholars  as  is  above  designed,  which  scholars  of  the  kinds  above 
written  I  will  and  ordain  yearly,  in  all  time  hereafter,  be  presented  by  my  said 
executor,  as  my  heir,  and  his  heirs  and  successors,  Lairds  of  Drum,  to  the  town  of 
Aberdeen,  provost  and  baillies  thereof,  and  their  successors,  who  shall  be  holden  to 
receive  them  yearly,  upon  their  presentation,  and  shall  stand  obliged  and  comptable 
for  the  said  annualrents,  to  be  employed,  as  is  above  appointed,  in  dl  time  coming." 

The  testator  died  soon  after  the  date  of  his  will,  and  was  succeeded  in  the  estate  of 
Drum  by  his  son.  Sir  Alexander  Irvine  (second). 

On  9th  May  1630  the  magistrate  entered  a  minute  in  their  "  Book  of  Mortifica- 
tions," which,  after  referring  to  the  said  legacy,  bore  that  the  said  magistrates,  "  con- 
sidering that  their  recept  of  the  said  legacy  of  ten  thou-[394}-SAnd  pound  would  make 
the  town  lyable  in  time  coming  perpetually  in"  yearly  payment  of  ane  thousand  pounds 
for  the  annualrent  thereof,  to  be  bestowed  for  the  mantainance  of  the  said  ten  bursars, 
which  the  town  could  not  undergoe  without  their  great  hurt  and  prejudice ;  Therefore 
thev  refused  to  receive  the  said  sum  on  the  conditions  above  written  contained  in  the 
said  testament,  But  to  the  effect  the  same  might  be  lifted  out  of  the  said  Marion 
Douglas*  hands,  and  may  be  wared  and  laid  upon  bank  to  thfe  proper  use  whereunto 
the  same  is  destinate,  till  such  time  aa  the  council  of  this  burgh  may  sort  and  agree 
with  Sir  Alexander  Irving,  now  of  Drum,  knight,  upon  some  reasonable  and  equal 
conditions  for  settling  and  establishing  the  said  sum  on  the  heritable  purchase  of  lands, 
for  mantainance  of  the  said  bursars  in  all  time  coming.  The  council  thinks  it  meet  and 
expedient  that  the  provost  and  baillies  shall  write  and  direct  their  letter  to  the  said 
Marion  Douglas,  desireing  her  to  deliver  the  said  ten  thousand  pounds  to  the  said  Sir 
Alexander  Irving  now  of  Drum  his  son,  upon  his  accquittance  to  be  given  thereupon 
to  her,  to  the  end  he  may  ware  the  same  on  profite  to  the  use  foresaid,  whereunto  the 
same  was  destinate  and  left,  and  be  comptable  and  answerable  therefore,  till  such  time 
as  the  council  and  he  may  agree  on  reasonable  conditions  thereanent  as  said  is." 

The  money  was  paid  over  to  Sir  Alexander  Irvine,  but  nothing  was  done  in  the 
way  of  appropriating  it  to  the  purpose  for  which  it  was  intended  until  1632,  when  Sir 
Alexander,  as  son  and  heir  duly  served  and  retoured  to  his  father,  the  testator,  and 
also  executor-nominate  and  confirmed  to  him,  raised  an  action  before  the  Court  of 
Session  against  the  magistrates  of  Aberdeen,  the  principal,  regents,  and  masters  of  the 
New  College  of  Aberdeen,  and  the  master  of  the  Grammar  School,  and  all  and  sundry 
the  burgesses,  inhabitants,  and  community  of  Aberdeen,  and  the  hail  scholars  and 
students  of  philosophy  and  divinity  of  the  College,  and  hail  scholars  in  the  Grammar 
Schod,  and  the  tutors  and  curators  of  so  many  of  the  defenders  as  were  minors.  The 
summons,  after  narrating  the  terms  of  the  will,  and  further,  that  the  magistrates  had 
refused  to  receive  the  mortified  sum,  and  to  be  comptable  to  the  scholars  for  the 
annualrent  thereof  in  terms  of  the  will,  and  that  in  consequence  the  same  had  lain 
idle  and  unprofitable,  "  and  therefore,  and  that  the  said  sum  of  £10,000  lie  na  langer 
iddle  and  unprofitable,  and  that  the  said  ten  scollars,  to  whose  behoove  and  use  the 
said  sum  is  left  mortifeit  and  destinat,  be  not  altogether  defraudit  of  the  benefit 
thereof,  but  may  have  sic  benefit  and  commoditie  as  may  be  weil  and.  surely  haid 
theirfor,"  concluded  to  have  it  found  and  decerned  that  it  **  sail  be  leesum  to  the  said 
complnr.  to  wair  and  bestow  the  said  sum  of  £10,000  upon  bying  of  land  theirw* 
upon  sic  easy  pryces  and  conditions  as  may  be  had  theirfor,  and  the  said  lands  to  be 
hoc*  thair^,  maills,  terms,  and  duties  of  the  samen  to  be  mortifeit  and  destinat  to  the 
use  of  the  said  four  scollars  in  the  Grammar  Scoole  in  Aberdeen,  four  scollars,  students 
of  philosc^hy  in  the  said  New  College  of  Aberdeen,  and  twa  scollars,  being  laureate 
maisters  students  of  divinity  in  the  said  New  College  of  Aberdeen  proportionally,  and, 
pro  rata,  effeirand  to  the  quantities  of  the  @rent  of  the  said  sum  appoyntit  to  be  paid 
to  them  be  the  said  testament  in  caise  the  said  provost,  &c.,  had  ressavit  and  imployit 
the  said  sum  for  @nnel  according  to  the  said  testament,  and  the  yeirly  rent,  profeits, 
and  duties  of  the  said  lands  to  be  bo^t  and  conquest  with  the  said  sum  to  be  in  place 
and  satisfaction  to  the  said  ten  scollars  of  the  @rent8  and  profeits  of  the  said  sum  in 
all  time  coming,  in  respect  of  the  said  provost,  &c.,  their  refusal  to  resave  the  said 
wim  to  be  bestowit  and  imployit  be  them  upon  land  or  @rent  in  time  coming,  in 
manner,  form,  and  to  the  effect  above  written,  contenit  in  the  said  testament ;  or 
othcrways,  the  said  sum  of  £10,000  money  left  mortifeit,  &c.,  to  the  effect  foresaid,  in 
respect  of  the  said  provost,  &c.,  their  refusal  theirof,  as  said  is,  aught  and  suld  be 
employit  and  bestowit  to  the  [395]  l>^t  behoove  and  weil  of  the  said  ten  scollars  rexve. 
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above  written  mentionat  in  the  said  testament,  as  the  said  Lords  of  Session  sail 
ap]>oyiit  and  decern  the  same  to  be  employit  and  bestowit,  in  respect  the  said  complnr. 
k  content  pntlie.  to  consign  the  samen  in  pns.  of  the  Lords  to  be  employit  as  said  is: 
The  said  complnr.,  his  airs  and  sucxjessors,  lairds  of  Drum,  remaing.  always  patrons, 
and  save!  ng  the  presentatioun  of  the  said  scollars  to  the  said  lands,  rents,  and  duties 
thereof  perpetuallie,  in  all  time  coming,  conform  to  the  tenor  of  the  said  testament 
and  mortification  foresaid  therein  contenit;  and  upon  the  said  complnr.  his  employ- 
ment of  the  said  sum  upon  bying  of  land  therew*,  to  the  use  foresaid,  or  his  consigna- 
tion of  the  said  soume  before  the  saids  Lords  of  Counsall,  to  be  imployit  and  bestowit 
iVB  they  sail  think  expedient,  the  said  complnr.,  airs  and  exers  foresaid,  his  airs,  exers, 
and  successors,  to  be  dischargit  and  declared  free  of  the  payments  of  the  said  soume  of 
£10.000  money  in  all  time  coming." 

The  pursuer  obtained  decree  in  this  action  on  27th  February  1633,  which,  after 
narrating  the  summons,  proceeded : — "  The  said  persewar  compearand  be  Mr.  Johnne 
Eussell,  Mr.  Roger  Monroe,  and  Maister  Wam.  Davidsone,  his  procurators,  and  the 
Mid  defenders  being  lawlie  summoned  to  this  actioun,  callit  and  not  compeirit,  the 
said  pei^ewar,  his  prs.  the  summonds  and  conclusion  thairof,  and  what  cours  suld  be 
taken  with  the  soum  mentioned  thairin  and  imfdoyment  thairof,  to  the  Lords,  with 
the  qlk  sudg  and  desir  thairof  and  testament  of  the  said  umql  Alex.  Irving  of  Drum, 
qrupon.  the  said  jersuit  is  foundit,  the  said  Lords  being  weil  and  ripely  advysit  after 
inatur*!  deliberation  had  be  them  thairintill, — *The  Lords  of  Csall.  decernis  and 
ordiiitus  tlie  said  Sir  Alex.  Irving  of  Drum,  persewar,  to  have  retention  and  keeping  of 
the  said  soume  of  £10,000  money  fore,  w^out  payment  of  ^rent  or  profet  for  the 
samen,  quliill  the  feist  and  terme  of  Whitsounday  1640  years.  At  the  qlk.  terme 
de'^ernis  and  ordains  the  said  persewar  to  provyde  for  the  use  of  the  said  ten  scollars 
and  bursars  of  the  college  and  scoUes  of  New  Aberdeen  sufficient  well-halden  lands,  for 
employing  of  the  said  sum  of  £10,000  worth  in  yeirlie  rent  to  the  soum  of  £1000 
money,  qlk.  lands  salbe  bocht  and  acquirit  be  him  heritablie,  without  reversion,  to  the 
use  and  l>ehove  foresaid,  agains  that  term,  w*out  farther  delay,  according  to  the 
destination  and  mortification  of  the  said  umqll.  laird  of  Drum  and  his  mynd  spect.  in 
hk  Uittcr  will :  And  findis  and  declaris  that  the  rgts.  of  presentation  of  the  saidis 
Bcoliara  and  bursars  pertains  to  the  said  Sir  Alex.  Inang  of  Drum,  his  airs  and 
sucec^^aors  i  ti  the  living  of  Drum,  conforme  to  the  testament  and  latter  will  of  his  said 
umqll.  father,  and  all  utheris  pending,  right  thairto  to  be  secludit  fra  ony  rgt  of 
pntation:  And  siclyk  findis  and  declaris  that  the  persewar  sal  be  free  in  all  time 
euming  of  all  actioun,  instance,  and  execution  to  be  movit  be  the  provost  and  baillies 
of  Alierdet'n  and  thair  successors,  for  employment  of  the  said  soume  of  £10,000  in 
any  othur  form  and  manner  nor  is  provided  by  this  sentence :  But  prejudice  to  the 
buigh  of  Aberdeen,  provost,  bailUes,  and  counsall  thereof  pnt.,  and  their  successors 
aft^T  tin*  expiring  of  the  said  yeir  of  God  Iaivi°  XL  yeirs,  to  sist  *  execution  of  this 
decreet,  ane^  the  wareing  and  bestoweing  of  the  said  soume  against  the  laird  of  Drum, 
his  airs  and  successors,  for  the  use  of  the  said  scollars  to  be  brocht  up  at  the  scoUee  of 
Aberdeen  in  raanr.  spect.  in  the  said  testament  and  decreet: '  And  ordaines  Irs.  to  be 
direct  liereupon,  if  neid  beis,  by  ane  simple  charge  of  xv  days,  conform  to  the  said 
T^ords  their  act  and  ordnance  maid  theiranet" 

Sir  Alexander  Irvine  did  not  purchase  lands  with  the  £10,000 ;  but  after  1640  he 
re^nlariy  paid  the  annualrent  of  that  sum. 

[396]  1 1^6  family  of  Drum  were  at  this  time  proprietors  of  the  lands  of  Kinnauck 
and  Kitliurcharie,  which  had  been  acquired  in  or  before  1596,  in  the  Ufetime  of 
Alexander  Irvine,  the  testator;  and  on  12th  April  1656  the  said  Sir  Alexander 
Irvine  (second)  executed  a  bond,  which,  after  narrating  the  terms  of  his  father's  will, 
including?  the  specification  of  the  sums  to  be  paid  to  the  bursars,  and  also  narrating 
the  decree  at  the  Court,  and  that  the  granter  had  ever  been  "  willing  and  most  willing 
to  obtemper  and  fulfil  my  said  deceast  father  his  latter  will  and  testament  anent  the 
mortification  and  destination  of  the  said  sum  of  £10,000  and  to  obey  the  said  decreet 
acconlingly,  whilk  I  have  done  hitherto  sinc«  the  term  of  Whitsunday  1640  years,  and 
have  acquired  the  town  and  lands  of  Kinmuck,  &c.,  and  also  all  and  haill  the  town 
and  lands  of  Eicharcharie,  &c.,  whilk  lands  are  worth  in  yearly  free  rent  the  sum  of 

*  TJie  word  "  sist,"  which  appears  in  the  printed  copy  of  the  decree  in  process, 
onglit  to  \m  '  suit."     See  note  by  Lord  Curriehill,  infra,  p.  412. 
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£1000  Scots  money  by  and  attonr  the  feu-duties,  teind-duties,  minister's  stipend,  and 
others  astrict  furtn  thereof,"  proceeded : — *"  Therefore,  and  to  the  effect  the  said  ten 
schollars  and  bursars  may  be  paid  yearly  f urth  of  the  maills  and  duties  of  the  said 
lands  according  to  the  division  above  written,  I,  the  said  Sir  Alexander  Irvine,  my 
heirs  and  successors,  has  mortified,  destinate,  and  appointed,  and  be  thir  presents  for 
me  and  my  foresaids,  mortify,  destinate,  and  appoint  the  above-written  lands,  milns, 
and  others  foresaid,  with  the  pertinents,  for  the  use  and. behoof  of  the  said  ten 
schollars  yearly  in  all  time  hereafter,  to  the  effect  the  maills,  farmS,  and  duties  thereof 
may  be  paid  to  them  yearly  for  their  maintenance,  according  to  the  divisions  above 
written,  with  power,  to  them,  and  their  curators  in  their  name,  to  uptake  the  maills, 
farms,  and  duties  of  the  foresaid  lands,  for  that  effect,  suit,  call,  and  pursue  therefore, 
and  all  other  things  requisite  to  do  and  command,  that  I  might  have  done  myself 
before  the  making  hereof ;  and  that  for  implement  and  f ulfilHng  of  that  part  of  my 
said  deceast  father's  testament  anent  the  mortification  and  destination  of  the  said  sum, 
and  Lords  of  Session  their  decreet  above  written,  and  to  the  effect  the  said  ten 
schollars  and  bursars  may  be  sufficiently  secured  in  the  said  lands  and  others  above 
written  for  payment  to  them,  according  to  the  division,  above  written,  of  the  maills, 
farms,  and  duties  of  the  said  lands  yeany,  extending  to  the  said  sum  of  ane  thousand 
pound  yearly,  in  all  time  thereafter,  I  bind  and  faithfully  oblige  me,  my  heirs  and 
successors  whatsomever  to  my  lands  and  rents,  to  make,  seal,  ^uhscribe,  and  deliver  to 
the  said  ten  schollars,  and  their  successors  to  the  said  burses  all  contracts,  dispositions 
charters,  procuratories  of  resignation,  and  other  securities  requisite,  containing  all 
clauses  necessary,  with  absolute  and  ample  warrandice  at  all  hands,  and  that  at  what 
time  and  how  soon  I  and  my  foresaids  be  desired,  reserving  always  to  A.  C.  of  D.  and 
W.  C,  his  son,  their  tack  of  the  lands,"  &c. 

The  feudal  title  of  the  lands  of  Eanmuck  remained  after  this  deed  in  the  person  of 
Sir  Alexander  Irvine,  the  granter.  The  lands  of  Richarcharie  were  sold  in  1713. 
The  pursuers  alleged  that  this  sale  was  under  an  adjudication  by  creditors,  and; 
further,  that  after  the  sale  the  rents  of  other  lands  were  appHed  to  the  payment  of  th/ 
bursars;  but  this  allegation  was  not  admitted.  The  lands  of  Richarcharie  need  n/t 
be  farther  mentioned. 

Sir  Alexander  Irvine  (second)  having  died  soon  after  the  date  of  this  deed,  was 
succeeded  by  his  son  Alexander  Irvine  (third)  of  Drum,  who,  on  15th  May  1658, 
was  served  heir-male  in  special,  and  also  heir-male  in  general  to  the  said  Sir 
Alexander. 

In  1683  Alexander  Irvine  (third)  executed  a  deed  of  entail  of  the  lands  of  Drum 
and  others,  including  the  lands  of  Kinmuck,  which,  however,  was  ineffectual  for  want 
of  due  registration.  This  entail  contained  a  clause  declaring  the  heirs  of  entail  to  be 
liable  for  the  entailer's  debts. 

The  granter  of  this  entail  was  succeeded  by  Alexander  Irvine  (fourth)  of  Drum, 
and  he  by  Alexander  Irvine  (fifth)  of  Drum,  who,  on  26th  October  1718,  executed  a 
deed  propelling  the  succession  to  his  son  Alexander  Irvine  [397]  (sixth)  of  Drum.  By 
this  deed,  on  which  infeftment  was  taken,  the  disponee,  and  his  successors  in  the  lands, 
were  taken  bound  to  pay  the  debts,  and  fulfil  the  obUgations  of  Alexander  Irvine 
(third),  the  entailer  of  1683. 

After  this  date,  the  lands  of  Kinmuck  were  possessed  on  apparency  by  the  pro- 
prietors of  Drum  until  14th  May  1862,  when  the  then  defender  served  heir  in  special 
to  the  said  Alexander  Irvine  (sixth). 

In  1733,  in  the  lifetime  of  Alexander  Irvine  (sixth),  a  process  of  ranking  and  sale 
was  instituted  by  certain  creditors,  in  which  a  decree  of  sale  was  pronounced  in 
1736.  The  lands  of  Drum  were  thereby  conveyed  to  a  purchaser,  Mr.  Alexander 
Tytler,  who,  in  1737,  executed  a  deed  of  entail  of  these  landri,  and  of  the  right  of 
patronage  of  the  bursaries,  in  favour  of  John  Irvine,  the  heir  of  Alexander  Irvine 
(sixth),  who  had  died  in  1735,  and  the  same  series  of  heirs  as  those  called  under  the  defec- 
tive entail  of  1 683.    The  entail  executed  by  Tytler  did  not  include  the  lands  of  Kinmuck. 

Alexander  Irvine  (seventh)  succeeded,  in  1737,  on  the  death  of  John  Irvine.  The 
puisuers  averred  that  in  consequence  of  his  failure  to  make  up  titles  to  Kinmuck,  and 
also  to  u|Jift  the  rents  thereof,  and  to  present  bursars  to  the  foundation,  a  judicial 
factor  was,  in  January  1741,  on  the  petition  of  the  magistrates  and  others,  appointed 
to  uplift  the  rents,  and  authority  was  also  given  to  present  bursars. 

Alexander  Irvine  (eighth)  succeeded  in  1749,  and  subsequently  Alexander  Irvine 
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(ninth),  the  father  of  the  original  defender.     They  both  made  up  titles  to  the  estates 
included  in  the  entail  of  1737,  and  abstained  from  making  up  titles  to  Kinmuck. . 

The  said  Alexander  Irvine  (ninth),  on  26th  October  1821,  executed  a  deed  of 
entail  of  the  lands  of  Kinmuck,  under  reservation  of  his  own  liferent,  in  favour  of  the 
original  defender,  and  the  heirs-male  of  his  body,  whom  failing,  as  therein  set  fortL 
The  original  defender  was  infeft  on  this  deed,  conform  to  instrument  of  sasine,  dated 
23d  November  1821,  and  recorded  15th  January  1822. 

Mariachal  College  and  King's  College  of  Aberdeen  were  united  and  incorporated  as 
the  University  of  Aberdeen  imder  the  Act  21  and  22  Vict.  c.  83. 

The  defender  averred  his  willingness  to  continue  to  pay  the  annual  sum  of  £1000 
Scots  for  behoof  of  the  scholars  and  bursars,  in  terms  of  the  testament  of  1629,  and 
he  (Stat,  1 7)  "  is  farther  willing,  if  it  is  desired,  although  in  no  way  bound  to  do  so,  to 
grant  a  bond  cif  annualrent  over  such  portion  of  the  estate  of  Drum  as  may  be  amply 
sufficient  to  secure  the  annual  payment." 

The  pursuers  pleaded ;— (3)  The  lands  of  Kinmuck  having  been  mortified  for  the 
sole  use  and  behoof  of  the  scholars  and  bursars  in  the  manner  condescended  on,  and, 
at  all  events,  the  trust  specified  in  the  testament  and  last  will  of  Alexander  Irvine 
(first)  of  Drum,  in  the  decree  of  27th  February  1633,  and  in  the  bond  and  deed  of 
mortificntion,  dated  12th  April  1656,  attaching  to  the  said  lands,  the  scholars  and 
bursars  referred  to  in  said  writs  are  entitled  to  the  said  lands,  and  have  the  whole  bene- 
ficial riglit  thereto,  and  to  the  whole  free  rents  thereof. 

The  defender  pleaded; — (2)  The  defender,  in  virtue  of  his  titles,  and  of  the  posses- 
sion of  iiiniself  fmd  his  predecessors  of  the  said  lands  for  far  more  than  forty  years,  has 
ii  complete  and  sufficient  prescriptive  title  to  exclude  the  present  action,  and  the  whole 
clainia  nf  the  pursuers.  (4)  The  bond  and  decrees  founded  on  by  the  pursuers  never 
having  affected  the  lands  of  Kinmuck  and  others,  and  never  having  been  followed  by 
possesion*  or  acted  on  in  any  way  for  far  more  than  forty  years,  all  claim  thereon  is 
excluded  liy  the  negative  prescription.  (6)  The  defender  being  willing,  waiving  all 
questions  of  rigiit,  to  continue  to  pay  the  annual  sum  of  £1000  Scots,  or  even  to  grant 
bond  therefor,  the  present  action  was  wholly  unnecessary. 

The  Lord  Urdinary,  on  2d  December  1863,  pronounced  this  interlocutor : — ^"  Finds 
that  according  to  the  sound  construction  of  the  last  will  and  testar[398]-nient  of 
Alexander  Irving  of  Drum,  dated  26th  December  1629,  the  decree  of  Court,  dated 
*27tli  Febtiiary  1633,  and  the  bond  and  deed  of  mortification  by  Sir  Alexander 
Irving,  dated  l!2th  April  1656,  libelled,  the  whole  beneficial  interest  in  the  lands  of 
Kinmuck  ami  others  libelled,  was  thereby  transferred  and  made  over  for  behoof  of  the 
bursars  and  others  mentioned  in  the  said  bond  and  deed  of  mortification,  and  now 
belongs  to  the  &ame :  Finds  that  the  pursuers  are  entitled  to  have  this  right  declared 
and  enforcitl  against  the  present  defender,  as  vested  with  the  feudal  title  to  the  said 
lands,  ajid  that  the  right  has  not  been  cut  oiT  by  prescription,  negative  or  positive : 
Findif?  and  declares  in  terms  of  the  first  and  second  conclusions  of  declarator  in  the 
present  summons,  and  decerns;  and,  with  reference  to  the  other  conclusions,  appoints 
the  cause  to  be  enrolled."  * 

*  '  Note.— Alexander  Irving  of  Drum,  by  his  last  will  and  testament,  dated  2Gth 
Dewmber  iri21»,  left  a  sum  of  £10,000  Scots  money,  *  which  (it  is  said)  is  now  in 
poasetision  and  keeping  of  Marian  Douglas,  my  spouse,  all  in  gold  and  weight,*  for  the 
pur|K}se  of  stipplying  certain  bursaries  at  the  Grammar  School  of  Aberdeen,  and 
Ollegf  of  New  Aberdeen.  On  the  supposition  that  this  sum  would  yield  £1000  Scots 
peranrumi,  lie  prescribes  a  division  amongst  the  objects  of  his  bounty,  expressed  in 
pound>s  and  nierks.  The  capital  sum,  which  he  conceives  will  yield  this  yearly 
revenue,  he  provides  '  to  be  presently  delivered  to  the  provost,  IxiilUes,  and  council  of 
AberdntML  rUid  to  be  l^estowed  and  employed  by  them  upon  land  and  annualrent  in  all 
lime  hereafter,  to  the  effect  after  following.'  And  he  ordains  the  annualrents  'to  be 
given  to  any  jnan  the  town  of  Aberdeen  shall  appoint  for  ingathering  and  furthgiving 
of  the  said  aimualrent  to  the  said  scholars.'  He  reserves  the  presentation  to  the 
hufKaries  to  \m  heirs  and  successora  in  the  estate  of  Drum. 

"  When  tirifl  legacy  was  communicated,  on  the  testator's  death,  to  the  magistrates 
of  Afjerdeen,  th^e  dignitaries,  with  very  characteristic  caution,  declined  to  receive  and 
ndniiniriter  it,  on  the  ground,  as  stated  in  their  minute  of  9th  May  1630,  that  they 
thnitght  their  doing  so  would  make  them  liable  for  the  sum  of  £1000  Scots  of  yearly 
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[399]  Againfit  this  interlocutor  the  defender  reclaimed  to  the  First  Division ;  and 
the  Court,  after  hearing  parties,  on  30th  March  1864  allowed  to  both  [400]  parties  a 

interest  in  all  circumstances;  and  they  requested  the  widow  *to  deliver  the  said 
£10,000  to  Sir  Alexander  Irving,  now  of  Drum,  his  son,  upon  his  acquittance  to  be 
given  thereupon  to  her,  to  the  end  he  may  ware  the  same  on  profite  to  the  use  foresaid 
whereunto  the  same  was  destinate  and  left,  and  be  comptable  and  answerable 
therefor,  till  such  time  as  the  council  and  he  may  agree  on  reasonable  conditions 
thereanent.' 

"In  1633,  Sir  Alexander  Irving  brought  an  action  in  the  Court  of  Session  against 
the  niagistrates  and  various  other  parties,  concluding,  amongst  other  things,  to  have 
it  found  and  declared  *  that  it  shall  be  leisome  to  the  said  complainer  to  ware  and 
bestow  the  said  sum  of  £10,000  upon  buying  of  land  therewith,  upon  such  easy  prices 
and  conditions  as  may  be  had  therefor ;  and  the  said  lands  to  be  bought  therewith, 
maills,  farms,  and  duties  of  the  same,  to  be  mortified  and  destinated  to  the  use  of  the 
eaid  four  scholars,'  &c.,  '  proportionally  and  pro  rata,  effeiring  to  the  quantities  of  the 
annualrent  of  the  said  sum  appointed  to  be  paid  to  them  by  the  said  testament,  in  case 
the  said  provost,  baiUies,  and  council  of  the  said  burgh  of  Aberdeen  had  received  and 
employed  the  said  sum  for  annualrent  according  to  the  said  testament ;  and  the  vearly 
rent,  profits,  and  duties  of  the  said  lands  to  be  bought  and  conquest  with  the  saia  sum, 
to  be  in  place  and  satisfaction  to  the  said  ten  scholars  of  the  annualrent  and  profits  of 
the  said  sum  in  all  time  coming.'  The  summons  contained  a  reservation  of  the  right 
of  presentation,  and  concluded  that,  on  land  being  bought  to  the  effect  mentioned,  the 
pursuer  should  be  discharged  of  all  Uability  for  the  sum  in  question. 

'A  decree  was  pronounced  on  27th  February  1633  in  this  action,  in  absence, 
ordaining  Sir  Alexander  Irving  to  have  retention  of  the  money  without  interest  till 
Whitsunday  1640,  '  at  the  which  term  decerns  and  ordains  the  said  pursuer  to  provide 
for  the  use  of  the  said  ten  scholars  and  bursars  of  the  college  and  schools  of  New 
Aberdeen,  sufficient  well-holden  lands  for  emplo3nng  of  the  said  sura  of  £10,000,  worth 
in  yearly  .rent  to  the  sum  of  £1000  money,  which  lands  shall  be  bought  and  acquired 
by  him  heritably,  without  reversion,  to  the  use  and  behoof  [399]  foresaid,  against  that 
term,  without  further  delay,  according  to  the  destination  and  mortification  of  the  said 
Laird  of  Drum,  and  his  mind  specified  in  his  latter  will.' 

"^  The  mode  in  which  Sir  Alexander  Irving  gave  obedience  to  this  decree  was,  in 
place  of  purchasing  lands  from  a  third  party,  to  mortify  certain  lands  belonging  to 
himself,  including  those  of  Kinmuck  and  others,  now  in  question,  for  the  intended 
object,  these  lan^  being  valued  at  the  yearly  rental  of  £1000  Scots.  This  he  did  by 
his  bond  and  deed  of  mortification  (of  which  an  extract  from  the  books  of  Council  and 
Session  is  produced),  bearing  date  12th  April  1656,  and  proceeding  on  a  narrative  to 
the  above  effect.  On  this  narrative  the  deed  declares, — '  Therefore,  and  to  the  effect 
the  said  ten  scholars  and  bursars  may  be  paid  yearly  furtli  of  the  maills  and  duties  of 
the  said  lands,  according  to  the  division  above  written,  I,  the  said  Sir  Alexander,  for 
me,  my  heirs  and  successors,  has  mortified,  destinated,  and  appointed,  and  by  these 
presents,  for  me  and  my  foresaids,  mortify,  destinate,  and  appoint  the  above  written 
lands,  maills,  and  others  foresaid,  with  the  pertinents,  for  the  use  and  behoof  of  the 
said  ten  scholars  yearly,  in  all  time  thereafter,  to  the  effect  the  maills,  farms,  and 
duties  thereof,  may  be  paid  to  them  yearly  for  their  maintenance,  according  to  the 
division  above  written,  with  power  to  them,  and  their  curators  in  their  name,  to 
uptake  the  maills,  farms,  and  duties  of  the  foresaid  lands  for  that  effect.'  The  granter 
binds  himself  to  subscribe  all  writings  necessary  for  giving  efficacy  to  the  deed. 

"  The  Lord  Ordinary  is  clearly  of  opinion  that  xmder  the  operation  of  these  deeds, 
the  whole  rents  of  the  lands  contained  in  the  deed  of  mortification  became  applicable 
to  the  intended  purpose.  He  thinks  nothing  can  be  further  from  the  plain  meaning 
of  the  deeds,  than  to  hold  that  they  import  a  maximum  appropriation  of  £1000  Scots, 
leaving  to  the  Laird  of  Drum  and  his  successors  the  surplus,  if  any,  beyond  this  sum. 
The  hnda  were  at  the  time  most  probably  worth,  as  near  as  might  be,  this  yearly 
revenue.  There  is  no  room  to  doubt  the  entire  bona  fides  of  the  transaction,  as 
engaged  in  on  this  footing.  But  so  far  from  its  being  intended  to  give  the  bursars  a 
oefimte  sum  of  £1000  Scots  per  annimi,  it  appears  to  the  Lord  Ordinary  to  have  been 
the  very  object  of  all  concerned  to  avoid  this  result,  which  at  the  time  was  thought  to 
involve  a  serious  responsibility.     Hence  it  was  that  the  money  was  laid  out  on  lands, 
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proof  before  answer.  In  the  course  of  this  proof  a  variety  of  documents  bearing  on 
the  case  were  recovered. 

the  1-ent.H  of  which  are  expressly  declared  to  come  in  room  of  the  interest  of  the  money, 
all  concerned  being  discharged  of  further  liabiUty.  If  the  rents  did  not  amount  to 
£1 000  Scots  per  annum,  the  bursars  of  course  suffered,  as  by  the  necessity  of  all  such 
crises.  If  the  rents  exceeded  this  sum,  it  was  only  the  fair  counterpart  that  they  should 
enjoy  the  benefit  of  the  excess.  This  as  much  followed  as  that  they  should  enjoy  any 
larger  interest  than  the  supposed  ten  per  cent,  which  the  money,  while  remaining  in 
that  form,  might  yield.  The  clear  object  of  the  transaction,  as  the  Lord  Ordinary 
views  it,  was  simply  to  mortify  these  lands,  that  the  objects  of  the  mortification  might 
enjoy  their  whole  proceeds,  whatever  these  might  be.  The  Lord  Ordinary  finds  it 
impossible  to  put  any  other  meaning  on  the  deeds. 

**  If,  therefore,  an  action  with  declaratory  conclusions  similar  to  the  primary  con- 
dusiotis  of  the  present  action  had  been  raised  against  the  heir  of  Sir  Alexander  Irving 
in  the  year  1663  (not,  as  now,  1863),  the  Lord  Ordinary  entertains  no  doubt  that 
effect  must  have  been  given  to  these  conclusions  by  the  Court. 

"  Tlie  question  then  arises,  whether  the  same  effect  is  to  be  given  to  them  in  a 
quei^tbn  ivith  the  present  defender.  In  regard  to  this  question,  the  Lord  Ordinary 
had  presented  to  him  a  lengthened  and  elaborate  argument  on  both  sides.  The  details 
given  in  the  record  communicate  to  the  case  an  aspect  of  considerable  complication. 
But  the  Lord  Ordinary  has  reached  his  conclusion  on  a  very  simple  view,  having  for 
its  groundwork,  besides  the  deeds  already  alluded  to,  only  one  or  two  facts  admitted  by 
the  defender,  and  taken  as  he  has  admitted  them. 

"  The  lands  now  in  question  remained,  in  point  of  feudal  title,  in  the  person  of  Sir 
Alexander  Irving,  the  granter  of  the  deed  of  mortification.  He  was  succeeded  by 
Alexander  Irving,  called  in  the  record  the  third  of  Drum.  In  1683  this  Alexander 
Irving  executed  a  deed  of  entail  of  the  lands  of  Drum  and  others,  including  the  lands 
now  in  question.  This  entail  is  said  to  have  been  ineffectual  for  want  of  [400]  due 
registralinn.  However  this  may  be,  there  remained  against  the  successors  in  the 
lands  a  iubsisting  liability  for  the  entailer's  debts  and  obHgations,  including  that  con- 
stituted by  the  bond  of  mortification.  Irrespectively  of  the  provision  of  the  common 
law,  the  entail  (of  which  the  defender  has  produced  an  extract)  contained  a  clause 
expressly  declaring  the  heirs  of  entail  to  be  liable  for  the  granter's  obligations,  as  much 
as  if  they  had  personaUy  contracted  them. 

*  The  granter  of  this  deed  of  entail  was  succeeded  by  Alexander  Irving,  the  fourth 
of  Drum ;  and  he  by  Alexander  Irvine,  younger  of  Murthill,  the  fifth  of  Drum,  the 
entailer's  son-in-law.  This  Alexander  Irvine,  on  25th  October  1718,  executed  a  deed 
propelling  the  succession  to  his  son  Alexander  Irvine,  the  sixth  of  Drum.  By  this 
dec^l  (an  ejttract  of  the  sasine  on  which  has  been  produced  by  the  defender),  the  dis- 
pcmeeandhis  successors  in  the  lands  were  taken  bound  to  pay  the  debts,  and  fulfil 
tlie  oblif^ations,  of  Alexander  the  third,  the  entailer  of  1683.  Infeftment  passed  on 
this  deed  on  that  same  25th  October  1718,  and  the  sasine  was  recorded  on  8th 
Noveniber  following. 

"  According  to  the  statement  of  the  defender,  this  was  the  last  infeftment  in  the 
pert^on  of  any  one,  in  these  lands  of  Kinmuck  and  others,  prior  to  the  year  1862,  when 
he  hjraself  took  up  the  succession  by  special  service  to  this  sixth  Alexander  of  Drum. 
In  answer  to  the  24th  article  of  the  pursuers'  statements,  the  defender  says : — 
'  Kinmuck  was  possessed  in  apparency  after  the  death  of  Alexander  Irvine,  who  died 
in  1735,  but  the  present  defender  has  now  been  served  heir  to  him,  and  is  inf eft  in 
Kinmuck  as  well  as  in  the  other  entailed  lands.*  In  his  own  10th  statement  of  fact 
he  says — *  Alexander  Irvine,  who  stood  infeft  in  the  lands  of  Drum,  died  in  1 735. 
His  successor  omitted  to  serve  heir  in  the  lands  of  Kinmuck  and  others ;  and  they 
were  possessed  in  apparency  by  the  successive  heirs  of  entail  in  the  estate  of  Drum, 
down  to  the  date  of  the  deed  of  entail  of  1821,  after-mentioned.  The  present  defender 
hoH  been  served  heir  in  special  to  the  said  Alexander  Irvine,  who  died  in  1735,  and  the 
present  defender  now  stands  infeft  in  the  said  lands  of  Kinmuck  and  others.'  The 
defender  has  produced  his  special  service  to  Alexander  the  sixth  of  Drum,  bearing 
date  1 1th  May  1862,  and  recorded  in  the  Register  of  Sasines  on  the  27th  of  the  same 
montb. 

"*  In  these  circumstances,  it  appears  to  the  Lord  Ordinary,  that  unless  the  doctrine 
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[401]  From  these  it  appeared  that,  on  15th  March  1630,  Marion  Douglas,  the 
widow  of  the  testator,  Alexander  Irvine  (first),  wrote  to  the  provost  of  Aber-[402]-deen, 

of  prescription  intervenes  to  vary  the  case  (which  he  shall  immediately  consider),  the 
defender  stands,  with  reference  to  the  rights  of  the  pursuers  under  the  bond  of  morti- 
fication by  Sir  Alexander  Irving  in  1656,  in  precisely  the  same  position  with  Sir 
Alexander's  heir  in  1663.  The  heir  of  Sir  Alexander  in  that  year  was  unquestionably 
bound  to  effectuate  the  deed  of  mortification.  But  according  to  the  defender's  deduc- 
tion of  his  own  titles,  the  obligation  lies  against  himself  exactly  as  it  did  against  Sir 
Alexander's  heir.  For  the  obligations  of  that  heir,  who  was  entailer  in  the  deed  of 
1683,  passed  against  the  successors  to  the  lands  under  that  deed ; — held  good  against 
Alexander  the  sixth,  who  was  infeft  in  1718; — ^and  became  operative  against  the 
defender  by  his  service  to  Alexander  the  sixth  in  1862.  Irrespectively  of  the  effect  of 
prescription,  the  Lord  Ordinary  can  see  no  difference  between  the  case  of  Sir  Alexander 
Irving's  heir  in  1663,  and  of  the  defender  in  the  present  year. 

**  It  remains,  therefore,  to  consider  the  defender's  plea  of  prescription.  It  is  pleaded 
that  the  claim  of  the  pursuers  is  cut  off,  both  by  the  negative  and  the  positive  prescrip- 
tion. 

"  In  regard  to  the  negative  prescription,  the  Lord  Ordinary  considers  the  deed  of 
mortification  of  1656  substantially  to  create  a  trust-right  in  the  person  of  Sir  Alexander 
Irving  and  his  heirs.  The  feudal  title  to  the  lands  remained  in  their  person,  on  their 
original  absolute  right ;  and  the  lands  might  in  consequence  be  alienated  in  favour  of 
a  boTia  fide  purchaser  or  creditor.  This  was  illustrated  in  the  case  of  certain  of  the 
lands  called  Richarcharie,  which  were  lost  to  the  mortification  by  being  adjudged  and 
sold  about  the  year  1713.  But  as  between  Sir  Alexander  Irving  himself,  or  the  heir 
liable  for  his  debts  and  obligations,  on  the  one  aide,  and  those  in  right  of  the  mortifica- 
tion on  the  other,  the  deed  operated  a  proper  trust,  under  which  Sir  Alexander  and 
his  heirs  held  the  mere  formal  title,  but  those  in-[401]-terested  in  the  mortification  had 
the  whole  beneficial  interest,  and  were  entitled  to  enforce  and  reclaim  it. 

"This  being  so,  it  appears  to  the  Lord  Ordinary  that  the  negative  prescription 
cannot  be  effectually  pleaded  by  the  defenders  in  bar  of  the  present  action  for  vindica- 
tion of  the  beneficial  interest  under  the  trust.  The  subject  of  the  trust  remains  in  its 
entirety.  The  case  is  not  what  it  would  have  been  had  the  trust-subjects  been  alienated 
to  a  third  party,  and  the  pursuers  were,  more  than  forty  years  after  the  alienation, 
suing  the  defender  for  their  value,  or  damages.  Such  a  case  would  have  arisen  if  the 
pursuers  were  now  suing  the  defender  for  the  value  of  the  lands  of  Richarcharie, 
alienated  in  1713.  In  the  present  case,  the  whole  trust-subject  sought  to  be  vindicated 
remains  entire  in  the  person  of  the  defender.  The  defender  cannot  plead  the  negative 
prescription  against  the  demand  of  the  beneficiaries  to  have  this  trust-subject  con- 
veyed or  accounted  for.  The  Lord  Ordinary  considers  no  doctrine  better  settled  in 
the  law  than  that,  so  long  as  the  trust-subject  remains  entire  in  the  hands  of  the 
trustee,  no  lapse  of  time  will  bar  a  claim  for  it  by  the  beneficiary.  The  whole  founda- 
tion of  the  negative  prescription  fails  in  such  a  case.  For  the  basis  of  that  prescription 
is  presumed  dereliction  of  the  right,  and  transference  to  another,  acquiesced  in.  But 
nothing  of  this  kind  can  be  predicated  in  the  case  of  property  held  in  trust,  still  sub- 
sisting in  the  trustee's  hands ;  for  such  property,  in  place  of  being  derelinquished,  has 
all  along  been  held  by  the  beneficiary  through  nis  trustee.  In  a  legal  sense,  there  has 
never  been  adverse  possession.  The  possession  has  been  that  of  the  beneficiary  all 
along.  As  between  tne  trustee  and  beneficiary,  the  trust  character  of  the  occupation 
has  been  imprinted  on  the  property  all  throughout.  It  is  the  same,  as  between  these 
parties,  as  if  a  declaration  of  trust  were  intrinsically  contained  in  the  title.  No  pre- 
scription can  run  against  such  an  intrinsic  qualification.  The  beneficiary  is  entitled  to 
claim  the  existing  property  at  the  last  just  as  at  the  first,  because  at  the  last,  just  as 
much  as  at  the  first,  it  bears  its  trust-character  ineffaceably  stamped  on  it,  as  between 
these  two. 

"  The  Lord  Ordinary  holds  this  principle  to  be  at  once  one  of  the  best  fixed,  and 
most  important  and  valuable  of  legal  principles.  It  will  be  seen  recognised  in  the 
recent  case  of  Barns  r.  Bams'  Trustees,  6th  March  1857,  19  D.  626,  in  which,  as  well 
as  other  cases  there  referred  to,  will  be  found  illustrations  both  of  the  principle  and  its 
qualifications.  The  case  of  Barns  itself  supplied  an  exception  to  the  general  rule ;  for 
in  that  case  an  unwarranted  application  of  trust^funds  by  trustees  in  the  purchase  of 
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intimating  the  terms  of  the  legacy,  and  offering  to  make  payment  of  the  sum  of 
£10,000  Scots  for  the  purposes  of  the  mortification. 

an  estate  was  found  irretrievable  after  forty  years :  in  other  words,  an  alienation  of 
the  trust-estate,  or  what  was  equivalent,  was  protected  from  challenge  by  the  lapse  of 
.forty  years  from  the  date  when  it  was  open  to  challenge.  The  same  may  be  conceiv- 
ably held  in  other  cases  in  which  a  specific  act  of  mismanagement,  operating  to  the 
alienation  or  destruction  of  the  trust-estate,  has  remained  unchallenged  during  the 
lapse  of  the  prescriptive  period.  The  negative  prescription  may  be  effectual  to  cut  off 
a  claim  for  yearly  rents  and  profits,  due  to  the  beneficiaries  from  year  to  year,  and  not 
pursued  for  during  f ortv  years  after  falling  due.  Even  the  capital  of  a  trust-estate, 
turned  into  money,  and  due  at  a  specific  date,  may  be  lost  by  the  failure  to  sue  for 
forty  years  after  that  date.  But  so  long  as  the  original  trust-estate  remains  entire  in 
the  hands  of  the  trustee,  the  opinions  in  the  case  of  Barns,  and  the  authorities  in  the 
law  generally,  warrant  the  conclusion  that  no  lapse  of  time  is  effectual  to  cut  off  the 
right  of  vindication  belonging  to  the  beneficiaries. 

"  In  connection  with  this  point  it  is  proper  to  notice  that  the  defender  does  not 
allege  that  no  part  of  the  proceeds  of  the  trust-estate  has  been  for  more  than  forty 
years  drawn  by  the  beneficiaries.  On  the  contrary,  his  allegation  is,  that  all  through- 
out the  sum  of  £1000  Scots  has  been  annually  paid  or  applied  for  their  behoof.  In  his 
answer  to  the  lOth  article  of  the  condescendence,  his  statement  is,  'The  defender's 
predecessors  in  the  estate  of  Drum  have  uniformly  paid  the  annual  sum  of  £1000 
Scots,  in  terms  of  the  will  of  Alexander  Irving  of  1629,  but  no  part  of  the  estate  of 
Drum  has  ever  been  conveyed  or  mortified  in  connection  with  the  bursaries:  in 
particular,  Kinmuck  has  been  possessed  as  the  absolute  property  of  the  defender  and 
his  authors,  in  the  same  way  as  the  other  portions  of  the  estate  [402]  oi  Drum.'  Again, 
in  answering  the  26th  article,  he  says,  '  The  annual  mortified  sum  of  £1000  Scots  has 
always  been  paid  by  the  Irvines  of  Drum,  but  no  right  has  ever  been  created  over  any 
part  of  the  estate  of  Drum.'  In  his  own  14th  statement,  he  says,  *The  Irvines  of 
Drum  have  always  paid  the  annual  mortified  sum  for  behoof  of  the  bursars  of  Marischal 
CJollege,  and  of  the  Grammar  School  of  Aberdeen,  in  terms  of  the  testament  of  1629.' 
The  same  statement  is  repeated  in  his  16th,  17th,  and  18th  statements,  in  which  he 
further  declares  himself  willing  to  continue  this  payment,  though  not  legally  bound  to 
do  so.  When  these  admissions  are  coupled  with  the  terms  of  the  deed  of  mortification 
of  1656,  they  imply  neither  more  nor  less  than  a  recognition  of  the  trust,  and  a  certain 
amount  of  acting  under  it  all  throughout.  This  is  an  additional  reason  why  the 
claim  under  the  trust  should  not  be  held  derelinquished.  There  cannot  well  be  dere- 
liction, when  the  trust  is  all  along  acknowledged,  and  to  a  greater  or  less  extent  given 
effect  to. 

"  Nor  can  it  be  held,  as  the  defender  pleaded,  that  the  result  is  at  all  events  to  limit 
the  claim  under  the  trust  to  the  yearly  payment  of  £1000  Scots,  which  alone  he  says, 
has  been  the  amount  hitherto  paid.  The  trust-subject  being  still  entire,  the  benefi- 
ciaries are  entitled  to  vindicate  their  full  right  in  it,  notwithstanding  that  less  than  the 
full  amount  of  yearly  benefit  may  have  been  hitherto  drawn.  To  say  that  only  a  part 
of  the  yearly  proceeds  has  been  paid,  when  the  whole  was  due,  never  can  affect  the 
claim  to  the  full  benefit  of  the  existing  trust-subject,  if  that  be  truly  the  right.  It 
may  be  that  there  is  no  claim  for  the  deficient  rents  beyond,  at  most,  forty  years  back. 
The  claim  for  the  full  rents,  due  year  by  year,  may  be  cut  off  as  to  such  as  have  been 
more  than  forty  years  in  arrear.  But  if  the  still  existing  trust-subject  can  be  claimed 
at  all,  it  must  be  open  to  be  claimed  for  the  future  to  the  full  extent  of  right  over  it 
given  by  the  constitution  of  the  trust.  It  would  be  a  strange  result  if  the  failure  to 
pay  the  full  amount  of  rent  in  time  past  were  to  entitle  the  trustee  to  pay  no  more 
tor  the  time  coming,  and  to  keep  the  surplus  to  himself.  The  Lord  Ordinary  con- 
siders no  such  result  to  flow  from  the  Scottish  doctrine  of  the  negative  prescription. 

"  If  the  Lord  Ordinary  be  right  in  holding  that  the  claim  of  the  pursuers  is  not 
cut  off  by  the  negative  prescription,  there  will  not,  as  he  thinks,  be  much  difficulty  in 
reaching  the  conclusion  that  the  positive  prescription  is  equally  inoperative  to  exclude 
the  claim. 

"  What  is  pleaded  by  the  defender  is,  that  he  and  his  predecessors  have  possessed 
the  lands,  on  an  ex  facie  absolute  title,  by  charter  and  sasine,  for  much  more  than 
forty  years.    By  his  service  in  18G2  he  alleges  that  he  connected  himself  with  the 
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[403]  On  27th  April  1630  the  provost  and  baillies  wrote  to  Sir  Alexander  Irvine 
(second), "  in  regard  of  your  interest  aa  air  and  executour  to  your  father,  we  think  it 
most  fitting  that  your  worship  sail  recaive  the  moneyes,  and  that  ye  giwe  to  the  Ladye 
your  mother  securitie  to  her  contentment  both  for  her  exoneration  thairof  in  all  tyme 
cuming,  as  also  for  macking  the  same  f urthcommand  to  the  proper  vses  whairunto 
they  ar  left  and  mortifiet/ 

On  the  same  day  they  also  wrote  to  the  testator's  widow  making  the  same 
proposal;  and  on  28th  April  1630  she  replied,  stating  that  she  had  offered  the  money 
to  her  son,  who  would  have  "  giffen  me  ane  band  of  liberatioun  to  my  selff  bot  wald 
enter  in  no  conditiones  for  the  wairing  thairof  as  ye  write."  She,  therefore,  begged 
the  magistrates  to  see  to  the  money  being  properly  secured  for  the  purposes  of  the 
mortification. 

On  8th  May  1630  the  magistrates  wrote  to  the  widow,  saying  they  had  conferred 
with  her  son  on  the  subject,  "  and  in  respect  of  your  sonnes  interest  in  the  busines  as 
air  and  executour  to  his  father,  we  find  it  most  expedient  for  the  better  and  more  suire 
aetling  of  these  moneyes  that  they  be  delyuered  to  him  vpon  his  acquittance  to  be 
geiven  to  your  Ladyeship  contening  warrandice  to  warrand  you  thairanent  at  all 

infeftment  of  Alexander,  the  sixth  of  Drum,  in  1718,  and  the  series  of  preceding  infeft- 
mentfl;— the  effect  of  this  connection  being  to  give  him  the  benefit,  not  only  of  the 
previous  possession  on  infeftment,  but  of  the  whole  possession  on  apparency  from  the 
death  of  Alexander  the  sixth,  down  to  1862.  He  has  thus,  he  avers,  possession  of 
nearly  two  centuries,  on  an  ex  facie  absolute  title,  as  the  effectual  foundation  of  a 
prescriptive  right. 

"  It  appears  to  the  Lord  Ordinary  that  this  argument  is  open  to  a  double  answer. 
If  the  Lord  Ordinary's  view,  already,  expressed  in  treating  of  the  operation  of  the 
ne^ttve  prescription,  be  a  sound  one,  the  title,  in  a  question  between  the  trustee  and 
the  beneficiaries,  is  not  necessarily  to  be  put  on  the  footing  of  an  absolute  title. 
Looked  at  by  itself,  the  title  to  the  subjects  may  be  an  absolute  one.  But,  as  between 
the  parties  to  the  original  contract  of  trust,  it  is  quaUfied  by  a  concurrent  deed,  which 
contains  a  declaration  of  trust.  It  is  an  absolute  disposition  with  a  back-bond,  both 
deeds  existing  concurrently  all  downwards.  As  regards  all  the  rest  of  the  w(»:ld,  the 
latent  back-bond  may  be  inoperative.  But  as  between  the  trustee  and  beneficiaries,  it 
does  not  follow  that  the  right  is  to  be  regarded  as  anything  else  than  the  quaUfied 
right  which,  in  point  of  fact,  it  was,  and  was  known  throughout  to  be. 

"  But  not  only  is  an  ex  facie  absolute  title  necessary  to  the  operation  of  the  positive 
prescription ;  there  must  also  have  been  a  possession  corresponding  to  the  title ;  in  other 
words,  a  possession  of  the  subjects  for  the  party's  own  behoof.  It  appears  to  the  Lord 
Ordinary  that  the  admissions  of  the  defender  negative  the  [403]  idea  of  such  a  posses- 
sion having  been  held.  For  so  far  from  the  rents  of  these  lands  having  been  drawn 
by  the  defenders  and  their  predecessors  for  their  own  exclusive  behoof,  it  is  admitted 
that,  to  the  extent  of  £1000  Scots  per  annum,  they  have  been  drawn  and  applied  for 
the  use  of  the  beneficiaries.  When  the  terms  of  the  deeds,  particularly  of  the  bond  of 
mortification  of  1656,  are  taken  into  view,  it  is  impossible  to  accept  the  assumption 
that  this  payment  was  made  out  of  the  general  estate  of  the  part^,  or  from  some  other 
unknown  fund.  It  was  application  pro  tanto  of  the  rents  of  Kmmuck  and  the  other 
lands  in  the  mortification,  neither  more  nor  less.  The  Lord  Ordinary  draws  the  infer- 
ence that  possession,  as  on  an  absolute  title,  has  not  taken  place.  And  this  would  by 
itself  be  enough  to  prevent  the  operation  of  the  positive  prescription,  even  were  the 
title  sufficient  to  form  the  foundation  of  a  prescriptive  right. 

**  It  is  right  to  notice,  in  conclusion,  that  besides  the  title  made  up  by  service  to 
Alexander  the  sixth  of  Drum,  the  defender  also  relies  on  the  title  possessed  by  him 
under  an  entail  executed  by  his  grandfather  in  1821,  in  favour  of  his  father,  the 
original  defender  in  the  present  process,  and  on  which  his  father  was  infeft  on  23d 
November  1821.  The  preceding  remarks  will  show  how,  in  the  Lord  Ordinary's  view, 
thu  title  may  not,  any  more  than  the  other,  exclude  the  claim  of  the  pursuers.  But 
it  is  also  to  be  observed,  that  the  present  summons  was  raised  and  executed  within 
forty  years  from  the  date  of  this  sasine  ;  and  contains  conclusions  of  reduction  of  the 
deed  of  entail  of  1821,  to  be  given  effect  to,  so  far  as  necessary  to  maintain  the  rights 
of  the  pursuers.  It  appears,  therefore,  unnecessary  to  make  this  title  the  subject  of 
separate  consideration. 
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handis  havand  entres,  quhilk  wilbe  a  sufficient  liberatioun  to  your  Ladyeship  in  all 
tyme  cununing,  and  will  mak  him  Ivable  for  the  moneyes  iykas  be  thir  presents  we 
consent  for  our  pairt  that  your  Ladyeship  delyver  the  same  to  him ;  Ana  as  for  the 
employment  thairof  we  shall  God  wilhng  havre  cair  according  to  that  trust  committed 
to  ws  be  the  defunct,  to  concurr  with  the  Laird  your  sone  at  our  best  endevouris  to 
sie  thame  employed  efter  the  best  maner  and  sa  soone  as  commodious  employment  can 
be  had,  to  the  proper  and  seuerall  vses  whairynto  they  ar  destinat,  so  that  your 
Ladyeship  shall  not  neid  to  busie  your  selff  to  seik  any  band  of  your  sone  for  waring 
of  the  moneyes  since  that  charge  is  incumbent  onlie  to  him  and  ws/ 

On  13th  May  1630,  after  their  minute  of  9th  May  1630,  above  set  forth  (p.  394), 
the  magistrates  wrote  to  the  widow,  enclosing  a  form  of  acquittance  by  her  son,  with 
warrandice;  and,  on  14th  May,  the  son  granted  his  mother  a  receipt  and  discharge 
for  the  sum  of  £10,000  Scots,  by  which  he  obliged  himself,  his  heirs,  executors,  and 
successors,  "  to  warrant,  &c.,  the  said  Marionn  and  hir  foirsaids  of  the  said  soume  of 
£10,000  at  the  handis  of  the  saidis  prouest,"  &c. 

[404]  On  21st  May  1630,  the  widow  wrote  to  the  magistrates  explaining  that  the 
ground  on  which  she  has  hesitated  to  pay  over  the  moneys  to  her  son,  had  been 
"  because  my  husband  committed  some  trust  to  me  thereanente,  for  it  was  his  onlie 
will  that  they  sowld  goe  directlie  from  my  handes  to  youres." 

Of  date  22d  May  1630,  a  minute  was  entered  in  the  council  books,  which,  after 
narrating  that  the  widow  had  paid  the  money  over  to  her  son.  Sir  Alexander  Irvine, 
and  that "  the  said  Sir  Alexander  is  to  mak  reall  offer  therof  to  the  magistrattis  and 
counsall  of  this  burghe  conforme  to  the  letter  will  and  testament  of  his  said  vmquhili 
father,"  &c.,  bears  that  "thay  all  in  ane  voce  resolued  and  concludit  to  refuis  to  receave 
or  accept  the  said  soume  on  the  conditiounes  contenit  in  the  said  testament,  viz.  to  be 
lyable  perpetuaUie  in  all  tyme  comeing  in  yeirlie  payment  of  ane  thowsand  pundis 
money  to  the  Laird  of  Drum  and  his  airis  for  the  use  of  the  bursares  .  .  .  bot  wilbe 
contint  to  receave  the  said  soume  vpoun  conditioune  that  the  samen  be  laid  vpoun 
bank  quher  best  emplojrment  may  be  had  and  the  annuallrent  therof  to  accress  with 
the  stok  till  the  same  amount  to  that  proportioune  as  may  mak  purches  of  heretabill 
landis  extending  in  yeirlie  rent  to  ane  thousand  pundis  or  fyifteine  chalderis  victuall 
and  withall  that  the  said  town  of  Aberdeine  have  a  hand  in  the  patronage  and  pre- 
sentatioun  of  the  bursares  .  .  .  wtherwayis  disassentit  to  have  any  burdeine  of  the 
resset  or  employment  of  the  saidis  moneyis  or  any  medling  therwith." 

On  the  same  day  Sir  Alexander  Irvine  made  formal  tender  of  the  said  sum  of 
£10,000  to  the  magistrates  to  be  employed  in  terms  of  the  will,  and  took  a  notarial 
instrument  of  the  tender,  and  of  their  refusal  to  accept  it. 

The  documents  recovered  also  included  letters  and  other  documents  relating  to  the 
action  raised  in  1632  by  Sir  Alexander  Irvine  against  the  magistrates  and  others  with 
reference  to  the  mortification. 

On  18th  December  1632  Sir  Thomas  Hope,  Lord  Advocate,  wrote  to  the  magis- 
trates— *"  I  ressauit  your  letter  from  Mr.  Robert  Petrie,  and  mett  with  your  other 
advocattis  and  considerit  with  tham  your  informatioune  for  defense  of  the  cans 
persewit  againis  you  be  the  Laird  of  Drum.  And  efter  deliberatioun  we  thocht  it 
most  fitt  thiat  the  caus  sould  be  callit  in  presens  of  the  haU  lords  without  delay  to  the 
effect  the  lords  sould  know  the  equitie  of  your  ressounes  in  refusing  to  accept  the 
legacie  with  some  preiudice.  And  accordinglie  the  actioun  wes  callit  this  twysday  the 
18  December,  quhair  efter  full  ressoning  it  is  resoluit  be  the  Lords  that'vpon  22 
January  nixt  the  Laird  of  Drum  sail  come  heir  personallie  and  for  you  ane  commis- 
sioner havand  full  power  to  treat  anent  that  busines  to  appeir  that  samen  day  to  the 
effect  the  lords  may  tak  sum  equitabill  course  for  satling.of  that  legace  with  both  your 
consentis." 

On  3d  January  1633  the  magistrates  wrote  that  they  "  have  send  the  berar  Patrik 
Leslie  ane  of  our  baillies  commissioner  for  ws  to  attend  the  dyett  and  the  event  of  the 
caus.  Whairanent,  &c.,  we  have  all  in  ane  voce  resolued  novayes  to  submit  the 
mater  hot  to  refuis  as  of  bef oir  to  accept  of  the  moneyes  vnless  we  gett  such  condi- 
tiones  as  in  some  mesure  may  stand  with  the  credit  and  benefit  of  our  town,  to  wit 
that  we  have  the  full  right  of  presentation  and  admissioun  of  the  equall  halff  of  the 
bursares  for  tacking  vpon  ws  and  our  posteritie  sic  a  weychtie  and  perpetuall  charge 
and  burdein  and  withall  that  we  may  acquytt  our  selffis  in  that  administration  with 
a  gude  consciense  be  gewing  to  poore  scliolares  thair  full  due  portion  appoynted  to 
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tiuune  be  the  fundatour  quhilk  may  be  done  be  sequestration  of  the  moneyes  on 
bank  for  some  few  yeiris." 

The  instructions  by  the  magistrates  to  Bailie  Leslie,  also  of  3d  January  1633,  bore 
— "  In  cais  the  Laird  of  Drum  be  decernit  to  keip  the  moneyis,  let  it  be  declairet  be 
the  Lordis  to  whome  he  salbe  comptabill  for  employment  thairof  and  satisfieing  of  the 
bursares  conforme  to  his  umquhill  fatheris  will. 

•  [405]  On  28th  January  1633  the  magistrates  wrote  to  BaiUe  LesUe  again  declining 
to  have  anything  to  do  with  the  mortification,  unless  the  money  "  be  sequestrat  for 
sic  space  of  time  as  the  annualis  may  accres  with  the  stock  to  sucn  a  sowme  as  will  by 
landis  heretable  and  irredeemable,  quhilkis  being  sett  out  in  few  to  sufficient  strenze- 
able  tenentis  will  pay  at  least  £1000  of  constant  yeirlie  rent,  so  as  the  bursares  may 
have  thair  full  and  due  allowance  appoynted  vnto  thame  be  the  mortifier,  and  withall 
that  the  prowest,  bailleis,  and  councell  and  thair  successouris  in  all  tyme  cumming 
have  the  full  and  absolute  presentation  and  admission  of  the  just  equall  hal£[  of  the 
haill  bursares.  .  .  .  Furder  if  the  Laird  of  Drum  or  his  doares  will  neidis  have  a 
tyme  condiscendit  on  for  sequestration  of  the  moneyis,  ye  may  answer  that  .  .  .  the 
geierall  wer  meitest,  to  wit  the  moneyis  shuld  be  sequestrat  on  bank  till  stock  and 
profittis  might  accres  to  such  a  sowme  as  might  by  landes  to  be  sett  out  in  few  for 
payment  of  £1000  yeirlie  few  dutie  at  least.  Alvayes  rather  or  the  agriement  dissolue 
on  this  poynt>  ye  may  agrie  to  sewin  yeiris  sequestration,"  &c. 

Ab  bearing  on  the  position  of  the  lands  of  Kinmuck  after  the  date  of  the  bond  of 
1656,  the  proceedings  in  a  process  of  augmentation  of  the  stipend  of  the  parish  of 
Kinkell,  in  which  the  lands  were  situated,  were  produced.  In  these,  as  narrated  in 
the  decreet,  dated  16th  February  1676,  '*it  waa  alleadged  for  the  Laird  of  Drum,  &c., 
that  the  lands  of  Kinmucks  belonging  to  him  could  not  be  burdened  in  respect  the 
haill  rent  thereof  was  mortefied  to  the  Colledge  of  Aberdein  for  mentaining  of  bursars.. 
.  .  .  And  for  clearing  a  doubt  which  was  much  agitat  anent  the  teinds  of  the  lands 
of  Kinmucks  which  wer  alleadged  mortified  by  the  Laird  of  Drum  to  the  Colledge  of 
Aberdein,  the  reporters  after  inspectione,  &c.,  fand  the  Laird  of  Drum  neither  had 
right  to  the  said  teinds  nor  de  facto  did  mortifie  them,  and  therefore  it  was  there 
opinion  that  the  said  teinds  should  come  in  to  bear  a  proportionall  pairt  of  the  aug- 
mentatione  with  the  rest  of  the  saids  free  teinds."  The  decree  bore,  that  "*  out  of  the 
parsonage  teinds  of  the  toun  &  lands  of  Kinmucks,  with  the  pertinents  belonging  to 
the  said  Laird  of  Drum,"  a  certain  quantity  both  of  old  stipend  and  of  new  augmenta- 
tion was  localled. 

In  1687  a  petition  was  presented  to  the  Lords  Commissioners  of  the  Treasury  by 
Alexander  Irvine  (third)  of  Drum,  by  which,  after  narrating  the  mortification,  and 
that  although  the  petitioner  had  previously  been  relieved  of  c#ss  in  respect  of  the  said 
lands  as  mortified  for  the  maintenance  of  the  bursars,  a  collector  recently  appointed  had 
insisted  on  pajonent,  *"  and  seeing  that  all  mortified  lands  by  the  law  of  this  kingdome 
are  exempted  from  publict  burdens,"  the  petitioner  prayed  their  Lordships  "  to  declare 
I  the  petitioner  and  his  tennents  of  the  saids  lands  free  from  payment  of  cess  or  supply 

I  or  publict  burdens."    A  certificate  or  "declaration"  by  the  authorities  of  Marischal 

j  Collie  and  of  the  Grammar  School,  dated  9th  February  1687,  set  forth  the  amount 

I  of  the  sums  payable  to  the  bursars  under  the  will  of  1629,  and  certified  that  the  rents 

of  the  lands  "  ware  thes  many  yeires  past  and  yet  are  whollie  applyed  for  mantainance 
I  of  thes  bursers  and  that  the  saids  lands  are  frie  of  all  other  publict  dews,"  &c.    By  • 

j  Act  dated  10th  March  1687,  the  Lords  of  the  Treasury,  after  setting  forth  the  specific 

i  sums  payable  to  the  bursars,  and  "  haveing  considered  this  petition  with  the  certificats 

I  produced  of  the  mortification  of  the  lan<^  above  speed,  and  rents  thereof  doe  hereby 

I  uberat  and  free  the  saids  rents  from  payment  of  all  publick  burdens,  viz.  arrears  of 

I  taxation  cess  and  supply  in  swa  far  as  the  samen  may  be  extended  to  the  sowmes 

I  abovespeit,  payed  to  the  ten  bursars  abovementioned." 

I  In  1725,  on  the  petition  of  the  widow  of  Alexander  Irvine  (fifth)  for  herself  and 

her  creditors,  and  on  the  narrative  that  "  Drum  was  willing  to  yield  sequestration  of 
I  the  estate,  except  the  lands  of  Kinmuck,  destinate  for  pa3anent  of  mortifications  to 

schools,  coledges,"  &c.,  the  Court  appointed  a  [406]  judicial  factor  over  the  estate  of 
Drum, "  excepting  alwise  from  this  present  factory  the  lands  of  Kinmuck  destinate 
for  payment  of  mortifications  to  schools,  coledges,"  &c. 

The  proceedings  in  the  process  of  rankinfi;  and  sale  instituted  in  1733  were  also  put 
in  evidence.    The  summons  described  the  lands  of  Kinmuck  as  "  specially  destinate 
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for  the  maintenance  of  four  bursars  of  philosophy,  &c.,  conform  to  a  mortification 
made  thereanent  by  Alexander  Irvin  of  Drum,  grandfather  to  Alexander  Irvin  of 
Drum,  who  entailed  the  said  estate,  and  whereol  the  family  of  Drum  have  ever  since 
that  time  had  the  ptitronage  and  presentation  solely;  but  have  no  other  benefit  of 
these  lands,  the  rents  being  taken  up  entirely  with  the  maintenance  of  these  bursars." 

In  the  scheme  of  rental  in  this  process  there  was  a  note  bearing  that  "  the  town 
and  lands  of  Kinmucks,  &c.,  belong  likewise  to  the  family  of  Drum ;  but  they  dr»w 
none  of  the  rents  thereof,  nor  have  any  benefit  thereby,  the  rents  being  mortified  by 
the  said  family,  and  entirely  applyed  towards  maintenance  of  several  bursars  of 
divinity,  philosophy,  and  humanity  at  the  Marshall  College  and  Grammar  School  of 
Aberdeen."  A  like  statement  appeared  in  the  proof,  in  the  decree  of  sale  in  favour  of 
Mr.  Alexander  '^tler,  pronounced  on  2d  June  1736,  and  also  in  a  decree  of  adjudica- 
tion dated  5th  July  1737,  obtained  by  the  Earl  of  Aberdeen  and  Mr.  DufE.  These 
proceedings  shewed  that  under  the  arrangements  made  at  this  time  part  of  the  lands 
of  Drum  (Upper  and  Nether  Ruthvens)  was  conveyed  to  the  Earl  of  Aberdeen,  and 
part  (Upper  and  Nether  Parks  of  Drum)  to  Mr.  Duf! ;  and  that  the  rest  of  the  lands 
of  Drum,  with  the  patronage  of  the  bursaries  (subject  to  a  warrandice  over  them 
given  to  the  Earl  ana  Mr.  Duff)  were  conveyed  by  the  deed  of  entail  of  1737  by  Mr. 
Tytler  in  favour  of  John  Irvine  and  the  series  of  heirs  called  by  the  deed  of  1 683. 
The  entail,  however,  as  already  stated,  did  not  include  Kinmuck. 

Documents  were  produced  relating  to  the  appointment  in  1741  of  a  judicial  factor 
over  Kinmuck,  and  the  management  of  the  lands  under  the  factory.  These  included 
leases  bearing  to  be  granted  by  the  judicial  factor,  with  consent  of  Alexander  Irvine 
of  Drum,  described  as  "  heritable  proprietor ''  of  the  lands.  At  other  periods,  both 
before  and  after  the  factory,  the  leases  were  granted  soldy  by  Irvine  of  Drum  for  the 
time  being,  in  the  character  of  heritable  proprietor  of  the  lands.  From  letters  pro- 
duced in  connection  with  this  factory  it  appeared,  that  in  February  1741  the  bond 
of  1656  was  obtained  from  Mr.  Tytler,  and  put  on  record,  and  that  an  extract  of  it 
was  furnished  to  the  magistrates  and  council. 

Receipts  by  bursars  for  their  bursaries  were  produced  in  the  following  form : — 
"  I,  C.  M.,  son,  &c.,  one  of  Drum's  bursars  at  the  Grammar  School  of  Aberdeen,  grant 
me  to  have  received  from  Mrs.  Mary  Irvine,  factrix  on  his  burse  lands  of  Kinmuck  at 
Martinm&j  last  and  now,  the  sum  of  £68  Scots  money  in  full  of  one  year's  salary  of 
my  said  burse,  and  that  for  crop  and  year  1761,  being  the  last  year  of  my  presenta- 
tion, of  the  which  crop  and  year  she  and  all  concerned  is  hereby  discharged. — In 
witness,"  &c. 

Presentations  to  bursaries  were  produced  of  various  dates  from  1755  to  1862,  all 
of  the  following  tenor — *  I,  Alexander  Irvine  of  Drum,  undoubted  patron,  &c.,  being 
sufficiently  informed  of  the  qualification  of  A.  S.,  son,  &c.,  have  nominated  and 
presented,  and  do  hereby  nominate  and  present  the  said  A.  S.  to  one  of  the  said 
bursaries,  and  to  the  maintenance  and  benefit  thereof,  and  that  for  the  space  of  four 
years,  &c. ;  provided  always  the  said  A.  S.  defalct  of  his  maintenance  proportionaUy 
with  the  rest  of  Drum's  bursars  such  sums  of  money  as  shall  be  laid  out  for  maintain- 
ing and  upholding  the  united  kirk  of  Kinkell  and  Keithhall,  or  for  augmentation  to 
the  minister  thereat,  or  for  upholding  the  mill  of  Kinmuck,  out  of  which  lands  the 
said  bursar's  maintenance  is  paid." 

*  A  series  of  schemes  of  the  rental  of  Kinmuck  were  produced,  the  earliest 
[407]  dated  in  1741,  taken  in  the  process  of  sequestration  of  the  lands  in  that  year. 
From  these  it  appeared  that  until  1810  the  yearly  rental  waa  less  than  £1000  Soots, 
and  that  the  whole  of  the  free  yearly  rental,  but  no  more,  was  paid  to  the  bursars. 
It  appeared,  however,  that  the  proprietors  had  been  in  use  to  take  fines  or  grassums 
from  the  tenants  in  addition  to  the  yearly  rental. 

On  25th  August  1808  Alexander  Irvine,  then  of  Drum,  addressed  the  following 
letter  to  the  Principal  of  Marischal  College  : — "  I  beg  leave  to  address  to  you  the  following 
statement  concerning  the  bursaries  of  which  I  have  the  patronage.  The  sum  of  £10,000 
Scots  was  mortified  by  Alexr.  Irvine  of  Drum,  in  the  year  1630,  for  maintenance  of 
bursaries  at  the  Marischal  College  and  Grammar  School  of  Aberdeen,  and  was  appointed 
by  him  to  be  offered  to  the  provost,  baillies,  and  council,  on  the  condition  of  paying 
£1000  (or  10  pr.  cent.)  yearly  to  the  bursars.  This  being  refused  on  the  part  of  the 
town  when  offered  by  his  son,  and  the  bursars  having  been  afterwards  generally  paid  by 
the  family  of  Drum  out  of  the  rents  of  the  lands  of  Kinmuck,  these  lands  were  supposed  to 
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be  mortified  ;  although  it  appears  from  the  records  of  the  Teind  Office  that  in  1676 
in  a  decreet  of  augmentation  at  the  instance  of  the  minister,  when  it  was  alleged  that 
these  lands,  being  mortified,  could  not  be  burdened,  the  Lords  Commissioners  found 
the  Laird  of  Drum  did  not  cLe  facto  mortify  them,  and  they  were  burdened  accordingly. 
Two  divinity  bursaries  of  200  merks  each,  making  part  of  the  above  £1000,  have  not 
for  a  long  time  been  paid  ;  but  as  I  do  not  wish  to  retain  any  part  of  the  mortification, 
it  is  my  intention  to  revive  these  a  few  years  hence.  On  the  other  hand,  I  have  to 
propose  that  I  be  relieved  from  any  future  claim  in  the  event  of  a  rise  of  the  rents  of 
the  lands  of  Kinmuck.  The  bursars  at  present  get  the  free  rent  of  the  lands.  In  1816 
I  will  be  enabled  to  make  up  to  them  £1000  Scots,  or  £83,  6s.  8d.  sterl.,  instead  of  about 
£57,  which  they  have  hitherto  received.  The  practice  has  been  to  take  fines  or  grassums 
without  raising  the  yearly  rent.  I  wish  not  to  continue  to  do  so  beyond  the  term  of 
my  present  obligations.  As  the  town  of  Aberdeen  refused  the  money  when  oflFered, 
ai»d  both  they  and  the  college  have  an  interest  in  the  pa3anent  of  the  bursaries,  I  expect 
that  both  will  relieve  me  of  all  claim  on  the  lands  after  the  payments  are  made  up  to 
£1000." 

On  28th  September  1808  Dr.  Brown,  Principal  of  Marischal  College,  replied  : — "  I 
was  favoured  in  course  with  your  letter  of  the  26th  of  last  August,  containing  your 
proposal  relative  to  the  bursaries  therein  mentioned.  ...  It  was  not  in  my  power 
oefore  yesterday  to  lay  the  letter  before  the  Faculty  of  our  College.  ...  I  have  now 
the  pleasure  of  informing  you  that  we  unanimously  acceded  to  your  proposal ;  but 
we  are  at  the  same  time  of  opinion  that  as  the  town  of  Aberdeen  had  refused  the  oflFer 
when  it  was  formerly  made,  tnat  body  had  thereby  renounced  their  right  of  interference." 

In  1821  the  rental  of  Kinmuck  was  £265,  Ss.  6id.,  and  it  appeared  from  the  evi- 
dence that  in  that  year  for  the  first  time  the  full  amount  of  £1000  Scots  was  paid  to 
the  bursars.  At  the  time  of  bringing  the  action  the  rents  had  still  further  increased. 
The  sum  of  £1000  Scots  continued  to  be  the  amount  paid  to  the  bursars,  and  the  sur- 
plus was  retained  by  the  proprietors  of  Drum  as  having  the  beneficial  interest  therein. 

Argued  for  the  defender,  the  reclaimer; — ^The  bond  of  1656  was  intended  merely 
to  give  effect  to  the  previous  will.  Its  import  was  to  mortify  an  annualrent  of  £1000 
Soots,  not  the  lands  themselves.  The  case  of  the  defender  was  further  fortified  both 
by  the  positive  and  the  negative  prescription.  * 

[408]  Argued  for  the  pursuers ; — Under  the  bond  of  1656  there  was  a  trust  still 
subsisting  in  the  defender  as  representing  the  granter  of  the  bond,  in  terms  of  which 
the  bursars,  who  were  the  beneficiaries,  were  entitled  to  the  whole  free  income  of  the 
lands  forming  the  trust-estate. t  The  bond  mortified  the  whole  lands,  not  an  annual- 
rent  of  £1000  Scots  only.  The  decree  of  1633  gave  authority  to  purchase  or  devote 
land  to  the  purposes  of  the  charity,  in  place  of  a  definite  sum.  Prescription  was  not 
applicable  to  the  case. 

Lord  Currikhill. — ^The  object  of  this  action  is  to  have  it  found  that  the  lands  of 
Kinmuck  and  others,  which  form  part  of  the  estate  of  Drum,  belong  to  ten  bursars 
and  scholars  (all  of  whom  I  shall  brevitatis  causa  designate  as  bursars)  of  the  University 
and  Grammar  School  of  Aberdeen.    The  defender,  while  he  does  not  admit  these 

*  Defender's  Authorities. — Stair,  ii.  5,  sects.  1-13  ;  More*s  Notes,  cclxv. ;  Erskine, 
ii.  2,  5 ;  ii.  8,  31  ;  iii.  7,  8  ;  Craig,  i.  10,  37  ;  BelFs  Com.  vol.  i.  671  ;  Bell's  Prin. 
sect.  908 ;  Dallas'  Styles,  ed.  1697,  pp.  502,  694,  843 ;  Ross'  Lect.  [408]  vol.  ii.  320, 
373  ;  Burnett  v.  King's  College  Aberdeen,  Feb.  23,  1844,  6  D.  731,— in  H.  L.  August 
28, 1846,  5  Bell,  409  ;  Attorney-General  v.  Caius  College,  2  Keen,  150 ;  Barns  t\  Barns' 
Trustees,  March  5,  1857,  19  D.  626  ;  Baird  v.  Magistrates  of  Dundee,  Feb.  5,  1862,  24 
D.  447,— in  H.  L.  March  3,  1863,  ante,  vol.  i.  (H.  L.)  6  ;  Marchmont  v.  Earl  of  Home, 
3  Robs'  Leading  Cases,  433  ;  Dickson  v.  Brander,  1842,  1  Bell's  App.  167  ;  Beadmen 
of  Magdalen  Chapel,  1671,  Mor.  11,148;  King's  College  v.  Lord  Northesk,  1670, 
Mor.  11,148 ;  Pollock  v.  Porterfield,  1778,  Mor.  10,702,— in  H.  L.  1779,  2  Pat.  495  ; 
Kinloch  v.  Rocheid,  Mor.  App.  voce  "  Prescription,"  Nos.  4  and  7 ;  Eglinton  v.  Eglinton, 
May  28,  1861,  23  D.  1369 ;  Presbytery  of  Dundee  v.  Magistrates  of  Dundee,  March 
19, 1858,  20  D.  849,— in  H.  L.  July  24,  1861,  23  D.  (H.  L.)  14,-4  Macq.  228,— Feb. 
28,  1863,  ante,  vol.  i.  473  ;  Magistrates  of  Perth  v.  Presb}i;ery  of  Perth,  1730,  1  Pat. 
App.  39  ;  Bruce  v.  Bruce,  1675,  Mor.  11,185  ;  Fleming  v.  Gillies,  1663,  Mor.  8273. 

t  Thetford  School,  8  Co.,  130 ;  Duke's  Law  of  Charitable  Uses,  583  ;  Bell's  Prin- 
ciples,  sects.  607,  et  seq, ;  Dallas'  Styles,  ed.  1697,  p.  778. 
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bursars  have  any  right  to  these  subjects,  states  on  the  record  that,  waiving  all  ques- 
tions of  right,  he  is  willing  to  create  an  heritable  and  irredeemable  right  of  annuaurent 
or  ground  annual,  of  £1 000  Scots,  in  favour  of  these  bursars,  over  his  estate.  Hence 
the  question  in  dispute  is  truly  whether  the  ri^ht  to  be  granted  by  him  in  favour  of 
these  bursars  is  to  be  the  absolute  fee  of  these  lands,  or  Qnly  an  annualrent  of  £1000 
Scots  out  of  them  1 

The  demand  of  the  pursuers  for  a  conveyance  of  the  fee  is  founded  upon  three  docu- 
ments. The  first  is  a  provision  in  a  testament  of  Sir  Alexander  Irvine  of  Drum,  dated 
26th  December  1629.  The  second  is  a  decree  of  the  Court  of  Session,  dated  27th 
February  1633.  And  the  third  is  a  bond  by  Sir  Alexander  Irvine  of  Drum,  the  son 
and  heir  of  the  Sir  Alexander  above  mentioned,  dated  12th  April  1656. 

Sir  Alexander  Irvine  (who  died  in  the  year  1630),  by  his  testament  executed  in  the 
preceding  year  1629,  directed  a  simi  of  £10,000  Scots  (which  he  described  as  beins 
now  in  possession  and  keeping  of  Marion  Douglas,  "  my  spouse  "),  to  be  "  delivered 
to  the  provost,  bailies,  and  council  of  Aberdeen,  and  to  be  bestowed  and  employed  be 
them  upon  land  and  annualrent  in  all  time  hereafter,  to  the  effect  after  following,  to 
wit,  £320  of  the  annualrent  thereof  to  be  yearly  employed  hereafter  on  four  scholars 
at  the  Grammar  School  of  Aberdeen  for  the  space  of  four  years,  ilk  ane  of  them  £80 ; 
and  £400  to  be  paid  yearly  to  other  four  scholars  at  the  College  of  New  Aberdeen,  and 
students  of  philosophy  thereat,  ilk  ane  of  them  £100,  during  hkewise  the  space,  of  four 
years ;  and  also,  1  ordain  to  be  given  to  other  twa  scholars  who  have  passed  their 
course  of  philosophy  being  made  masters,  and  are  become  students  of  divinity  in  the 
'  said  New  College,  of  400  merks  Scots  money,  viz.  to  each  one  of  them  200  merks  of 
the  said  annualrent  during  the  space  of  four  years  also  ;  and  the  odd  20  merks  which, 
with  the  deductions  above  specified,  complete  the  said  haiU  annualrents  of  £10,000, 
I  ordain  it  to  be  given  to  any  man  the  town  of  Aberdeen  shall  appoint  for  ingathering 
and  furthgiving  of  the  said  annualrent  to  the  said  scholars,  as  is  above  designed."  The 
town-counsel  were  likewise  declared  to  be  accountable  for  such  employment  of  the 
annualrent  "  in  all  time  coming." 

[409]  The  will  then  provides  that  the  patronage  of  the  bui-saries  should  in  per- 
petuity belong  to  the  testator's  heirs  and  successors,  lairds  of  Drum. 

Now,  what  was  the  nature  of  the  right  which  was  thus  directed  to  be  constituted 
in  favour  of  these  ten  bursars  ?  The  corporation  of  Aberdeen,  to  whom  the  money 
was  intended  to  be  intrusted,  was  directed  to  employ  the  money  in  acquiring  a  right  of 
annualrent  of  the  aggregate  amount  of  £1000  Scots ;  and  that  body  was  directed  to  be 
accountable  yearly  in  all  time  thereafter  to  each  of  the  ten  bursars  for  a  specific  portion 
of  that  annualrent ;  and  the  small  balance  thereof  of  20  merks,  was  to  be  paid  to  the 
collector.  If  these  directions  had  been  executed  on  the  testator's  death  in  1630,  the 
right  which  would  have  been  constituted  in  favour  of  the  bursars  would  have  been  a 
right  of  annualrent  constituted  upon  land  of  the  aggregate  amount  of  £1000  Scots 
(being  £83,  6s.  8d.  sterling),  and  each  of  the  t«n  bursars  would  have  had  right  yearly  to 
the  specific  proportion  allotted  to  him  of  that  annualrent  "  in  all  time  coming."  what 
was  to  be  divided  among  the  bursars,  in  these  proportions,  was  that  yearly  annualrent 
of  the  fixed  amount  of  £1000,  and  not  rents  of  land  of  precarious  amount.  " 

Such  rights  of  annualrent  upon  land  were  then  familiarly  known  in  the  practice 
of  Scotland.  They  were  constituted  sometimes  only  redeemably  as  securities  for  debt, 
but  often  irredeemably  as  permanent  investments.  Many  such  irredeemable  rights 
of  annualrent  belonged  to  ecclesiastical  and  eleemosynary  benefices  before  the  Reforma- 
tion, They  are  known,  although  more  rarely,  in  even  modern  practice.  They  are 
well  adapted  for  permanent  endowments,  as  the  income  derived  from  them  is  of  unvary- 
ing amount.  The  legal  character  of  such  rights  of  annualrent  is  well  established. 
Although  they  fall  under  the  category  of  incorporeal  rights;  yet,  like  some  other 
incorporeal  rights,  such  as  a  right  of  teinds,  they  are  independent  feudal  tenements. 
Such  a  right  is  held  b\r  the  annuaJrenter,  generally  by  blench  tenure,  either  of  the 
granter  himself,  or  of  the  granter's  superior.  It  is  completed  by  infeftment,  which  is 
given  by  the  symbol  of  a  penny  money.  The  nature  of  such  a  feudsJ  grant  of  anniial- 
rent  is  fully  stated  by  Craig,  i.  10,  37 ;  by  Skene,  voce  "  Annual " ;  by  Stair,  ii.  5, 1 ;  and 
by  Erskine,  ii.  2,  5.  It  is  transmissible,  hke  other  feudal  rights— the  successor  of  the 
annualrenter  being  entered  by  his  superior  by  means  of  a  precept  of  dare  constat — ^by 
resignation — or  by  confirmation.  There  are  forms  of  sucn  entries  in  Dallas'  Styles, 
ii.  146andU8. 
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If,  then,  on  the  testator's  death,  such  a  right  of  annualrent  of  £1000  Siik^ots  had 
been  constituted  upon  land  on  behalf  of  the  bursars,  the  bequest  in  the  testament 
would  have  been  duly  executed  in  conformity  with  the  meaning  of  the  testator.  And 
this  being  the  case,  what  the  bursars  are  now  entitled  to  demand  in  virtue  of  that 
bequest  is  still,  of  course,  such  a  right  of  annualrent, — unless  the  pursuers  establish 
that  that  right  has  been  innovated,  and  converted  into  a  right  to  claim  in  lieu  thereof 
the  fee  or  ownership  of  certain  lands.  It  is  not  alleged  that  such  an  innovation  or 
conversion  of  the  testamentary  right  of  the  bursars  has  been  effected  otherwise  than 
by  the  decree  of  the  Court  in  1633,  or  by  the  bond  by  Sir  Alexander  Irvine  in  1656  ; 
and  hence  the  question  we  have  now  to  decide  is,  whether  or  not  such  was  truly  the 
meaning  and  effect  of  either  of  these  proceedings  1 

The  action  in  which  the  decree  of  1633  was  pronounced  was  instituted  in  con- 
sequence of  two  obstacles  to  the  immediate  execution  of  the  bequest  having  occurred. 
One  was  that  the  sum  of  £10,000  was  found  to  be  then  insufficient  to  provide  an  annual- 
rent  of  the  amount  of  £1000;  because,  although  the  testator  in  1629  may  naturally 
have  expected  that  an  annualrent  could  be  acquired  at  ten  years'  purchase,  as  the  legal 
rate  of  interest  was  then  10  per  cent.,  in  conformity  with  the  statute  1592,  c.  35,  yet 
the  value  of  money  was  then  falHng,  and  by  the  statute  1633,  c.  21,  the  maximum 
rate  was  reduced  to  8  per  cent. ;  and  accordingly  the  annualrent  of  £1000  could  not  be 
obtained  with  the  limited  fund  provided  for  the  purpose.  The  other  was,  that  the 
provost,  magistrates,  and  town-council  declined  to  accept  of  the  trust,  not  only  in 
respect  of  that  inadequacy  of  the  fimd,  but  also  because  they  would  not  undertake  the 
trouble  and  responsibility  of  administering  the  trust,  unless  the  patronage  of  one-half 
of  the  bursars  should  be  transferred  to  them  contrary  to  the  terms  of  the  bequest. 
Before,  however,  intimating  their  declinature  of  the  trust,  they  had  so  far  interfered 
with  the  fund  as  to  have  got  the  custody  of  it  transferred  from  Lady  Irvine  [410]  to  Sir 
Alexander  Irvine,  the  son  of  the  testator,  until  they  should  endeavour  to  make  arrange- 
ments as  to  the  disposal  thereof.  But  after  having  got  the  fund  so  placed  in  his  custody, 
they,  on  22d  May  1630,  refused  to  receive  it  from  him,  although  he  tendered  payment 
of  it  to  them  in  presence  of  a  notary-public  and  witnesses  ;  and  also,  on  the  same  day, 
they  resolved  at  a  meeting  of  council  to  decline  the  trust  for  the  reasons  just  mentioned. 
Sir  Alexander  having  thus  accidentally  been  left  the  custodier  of  the  fund  without 
having  any  power  to  administer  it,  instituted  the  action  in  which  the  decree  of  1633 
was  pronounced. 

That  action,  in  which  the  magistrates  of  Aberdeen,  the  principal  and  masters  of 
the  College,  and  the  masters  of  the  Grammar  School  were  called  as  defenders,  was 
of  a  somewhat  unusual  kind.  No  decemiture  was  sought  against  these  defenders, 
or  indeed  against  any  partv  whatever ;  nor  did  the  pursuer  claim  to  have  any  right 
declared  to  belong  to  himself.  The  summons  set  forth  the  circumstances  in  winch  the 
money  had  come  into  his  custody,  and  that,  through  the  declinature  of  the  town-council 
to  receive  it  from  him  and  to  execute  the  trust,  that  money  had  lain  idle  and  unprofitable 
for  nearly  three  years,  and  was  hkely  to  continue  to  lie  idle.  And  therefore,  **  that  the 
swd  sum  of  £10,000  money  lie  no  longer  idle,"  the  summons  concluded  that  the  Court 
either  should  confer  upon  the  pursuer  himself  a  power  of  purchasing  land  with  the 
money,  and  of  paying  the  rents  thereof,  instead  of  the  annualrent  to  the  bxirsars  ;  or, 
alternatively,  should  allow  the  money  to  be  consigned  by  him  in  order  that  their  Lord- 
ships themselves  might  dispose  thereof  as  they  should  see  fit. 

In  order  to  understand  the  deliverance  which  the  Court  ultimately  pronounced 
in  that  action,  it  is  proper  to  advert  to  what  took  place  during  the  period  which  elapsed 
between  the  date  of  its  institution,  and  the  date  when  that  deliverance  was  pronounced. 
Without  going  through  all  these  proceedings,  I  shall  refer  to  only  two  letters,  which 
sufficiently  indicate  their  import.  On  18th  December  1632,  Sir  Thomas  Hope,  then 
the  Lord  Advocate,  who  appears  to  have  interested  himself  in  the  matter,  wrote  to  the 
provost  of  the  town,  that  the  Court  had  that  day  resolved  "  that  upon  22d  January 
next,  the  Laird  of  Drum  sail  come  heir  personallie,  and  for  you  ane  commissioner  havand 
full  power  to  treat  anent  that  business,  to  appeir  that  samyn  day,  to  the  effect  the  lords 
may  tak  sum  equitabill  course  for  satling  of  that  legace  with  both  your  consentLs.  And 
thairfoir  ye  will  be  plesit  to  remember  of  this  dyet,  and  to  send  one  from  you  instructit 
with  your  commissioun  to  attend  the  event  of  the  cans,  quhilk  in  the  self  is  just,  pious, 
and  honorabill,  and  wantis  nothing  for  perfection  but  condiscending,  quhilk  must  be 
done  on  both  parties,  so  far  as  may  stand  with  equitie  and  the  good  of  the  work." 
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It  appears  from  the  printed  copy  of  the  documents  in  process  that  the  town-council 
having  accordingly  sent  Mr.  Patrick  Leslie,  one  of  the  baiUes,  to  Edinburgh  as  their 
commissioner,  ^ve  him  written  instructions  on  28th  January  1633,  that  they  still 
declined  to  receive  and  manage  the  money  except  on  the  two  conditions, — that  it  '^  be 
sequestrat  for  sic  space  of  time  as  the  annuaUis  may  accres  with  the  stock  to  such  a 
sowm  as  will  by  landis  heretable  and  irredeemable,  quhilkis  being  sett  out  in  few  to 
sufficient  strenseable  tenentis,  will  pay  at  least  £1000  of  constant  yeirlie  rent,  so  as  the 
bursares  may  have  thair  f uU  and  due  allowance  appoylited  unto  thame  be  the  mortifier, 
— and  withal  that  the  prowest,  bailleis,  and  councell  and  thair  successouris  in  all  tyme 
cumming  have  the  full  and  absolute  presentation  and  admission  of  the  just  equal  half 
of  the  haill  bursares."  Thus  in  January  1633  the  state  of  matters  appears  to  have  been 
this : — On  the  one  hand,  Sir  Alexander  Irvine,  the  accidental  custodier  of  the  fund, 
had,  by  the  summons,  proposed  that  the  Court  either  should  authorise  liim  to  employ 
the  fund  as  far  as  it  would  then  go  in  buying  land  for  behoof  of  the  bursars,  and  to  pay 
the  rents  thereof  to  them  as  a  surrogatum  for  the  annualrent, — or  should  itself  dispose 
thereof  according  to  its  own  discretion.  On  the  other  hand,  the  town  council  had 
extrajudicially  proposed  that  the  money,  instead  of  being  immediately  employed  as 
directed  by  the  testator,  should  be  allowed  to  accumulate  for  seven  years  {i.e.  until 
1640),  or  until  such  time  as  it  should  be  of  sufficient  amount  to  buy  land  set  in  feu, 
and  yielding  free  feu-duties  of  the  amount  of  £1000  Scots  per  annum, — ^and  that  they 
should  have  the  patronage  of  half  the  bursars. 

We  have  no  information  as  to  whether  the  conference  took  place  which  the  Court 
had  proposed  to  hold  with  the  parties  in  order  to  effect  an  equitable  arrance-[411]-ment 
of  the  matter.  The  deliverance  of  the  Court  sets  forth  that  the  defenders  did  not  appear 
in  Court,  but  that  it  was  pronounced  on  **  the  said  Lords  being  weil  and  ripely  advysit, 
and  after  mature  deliberation  had  by  them  thereuntill." 

The  terms  of  that  deliverance,  which  is  dated  27th  February  1633,  are  somewhat 
confused.    But  on  carefully  analysing  its  terms  its  import  appears  to  be  this  : — 

1.  The  Court  thereby  negatived  the  demand  of  the  town  council  for  a  participa- 
tion in  the  patronage  of  the  bursars. 

2.  It  did  not  authorise  either  the  judicial  proposal  of  the  pursuer  in  the  summons 
to  buy  only  as  much  land  as  could  then  be  procured  with  the  £10,000  Scots,  and  to 
divide  the  rents  thereof  among  the  bursars,  in  lieu  of  a  fixed  annualrent  of  £1000, — 
or  the  extrajudicial  proposal  of  the  town  council  by  buy  feu-duties  instead  of  a  right 
of  annualrent.    But — 

3.  It  ordained  Sir  Alexander  Irvine  himself  (who,  besides  being  the  custodier  of 
the  £10,000,  was  also  the  patron  of  the  bursaries)  to  perform  specifically  the  direction 
in  the  testament  to  employ  the  £10,000  Scots  in  his  hands  upon  land,  to  the  effect 
of  providing  a  right  of  annualrent  of  the  full  amount  of  £1000  for  behoof  of  the  ten 
bursars,  as  specified  in  the  will.  The  decree  prescribes  arrangements  by  which  Sir 
Alexander  was  directed  to  effect  that  end,  and  at  the  same  time  to  be  compensated 
for  the  inadequacy  of  the  fund.  These  arrangements  were  that,  in  the  first  place, 
he  himself  was,  by  the  term  of  Whitsunday  1640,  to  provide  lands  which  shoidd  be 
worth  in  yearly  rent  at  least  the  sum  of  £1000  Scots,  and  the  title  to  which  was  to  be 
vested  in  his  own  person  heritably  and  irredeemably.  Secondly,  that  to  enable  him 
to  do  so,  he  was  to  employ  the  £10,000,  which  had  previously  been  lying  idle  in  his 
hands  as  custodier  thereof,  for  his  own  use  without  being  accoimtable  for  any  profit 
the  same  might  yield  to  him  until  that  tenn  of  Whitsunday  1640,  being  a  period  of 
about  seven  years.  The  arrangement  was  thus  speculative  on  the  part  of  Sir  Alexander, 
inasmuch  as,  within  that  pericxl,  land  worth  at  least  £1000  Scots  was  to  be  so  acquired 
by  him,  although  the  £10,000,  and  such  profit  as  he  might  make  thereon,  should 
still  be  inadequate  for  the  purpose, — while,  on  the  other  hand,  any  reversion  of  the  fee 
of  these  lands,  after  creating  the  right  of  annualrent  thereon,  should  belong  to  himself 
as  his  own  property  in  fee-simple.  And  thirdly,  on  the  arrival  of  the  term  of  WTiit- 
Sunday  1640,  he  was  to  constitute  the  right  of  annualrent  of  £1000  Scots  for  behoof 
of  the  bursars,  in  strict  conformity  with  the  will,  over  the  lands  so  to  be  provided. 
The  decerniture  of  the  Court  was  in  these  terms :  that  Sir  Alexander,  the  pursuer 
of  the  action,  should  "  hsywe  retention  and  keeping  of  the  said  soume  of  £10,000  money 
w*out  payment  of  @rent  or  profet  for  the  samen  quhill  the  feist  and  terme  of  Whit- 
sounday  1640  years.  At  the  q^  terme  decernis  and  ordainis  the  said  persewar  to 
provyde,  for  the  use  of  the  said  ten  scollars  and  bursars  of  the  college  and  scollee  of 
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New  Aberdeen,  sufficient  well  holden  lands,  for  employing  the  said  sum  of  £10,000, 
worth  in  yearly  rent  to  the  sum  of  £1000  money,  q"^  lanck  sal  be  bocht  and  acquirit 
he  him  heritablie  without  reversion  to  the  use  and  behove  foresaid  against  that  term 
wHout  farther  delay,  according  to  the  destination  and  mortification  of  the  said  imiqll. 
laird  of  Drum,  and  his  mind  speit.  in  his  latter  will." 

Although  there  is  a  confusion,  to  which  I  shall  presently  advert,  in  the  mode  of 
expressing  this  deUverance,  yet  these  concluding  words  serve  as  a  key  to  its  meaning, 
to  the  effect  of  excluding  any  construction  of  it  which  would  import  an  innovation 
of  the  subject  of  that  destination  and  mortification  which  the  testator  had  expressly 
specified  in  his  settlement.  Whatever  confusion  or  obscurity  there  may  be  in  the 
direction  as  to  the  mode  of  carrjring  through  the  arrangements,  there  iB  left  no  doubt 
that  the  result  of  them  was  to  be  that  the  right  of  annualrent  of  £1000  Scots  was  what 
was  to  be  mortified,  according  to  the  mind  of  the  testator  as  specified  in  his  latter  will. 

The  confusion  to  which  I  have  referred  appears  to  me  to  arise  from  the  words  "  for 
employing  the  said  sum  of  £10,000  "  having  been  misplaced  in  the  sentence,  so  as 
to  render  it  ungrammatical  and  almost  imintelligible.  These  words, — although-  they 
are  plainly  the  introduction  to  that  part  of  the  sentence  which  states  how  the  lands, 
after  being  purchased,  were  to  be  employed, — are  introduced  into  the  middle  of  the 
prior  part  of  the  sentence,  which  prescribes  what  is  to  be  the  worth  of  these  lands,  and 
the  title  by  which  they  were  to  be  vested  in  Sir  Alexander's  person.  To  [412]  render 
the  sentence  grammatical  and  intelligible,  I  think  it  should  be  read  as  if  the  words 
just  quoted  did  not  precede,  but  followed ,  those  stating  what  were  to  be  the  worth, 
and  the  title  of  the  lands ;  and  then  the  sentence  would  read  grammatically  and  in- 
telligibly, thus, — ^"  At  the  quilk  term,  decernis  and  ordainis,  the  said  persewar  to  pro- 
vide for  the  use  of  the  ten  scoUars  and  bursars  of  the  college  and  scolles  of  New  Aberdeen 
sufficient  well  holden  lands,  worth  in  yearly  rent  to  the  sum  of  £1000  money,  quilk 
lands  sail  be  bocht  and  acquirit  be  him  heritablie,  without  reversion,  for  employing 
of  the  said  sum  of  £10,000  to  the  use  and  behove  foresaid  agains  that  term,  without 
farther  delay,  according  to  the  destination  and  mortification  of  the  said  umquhile 
Laird  of  Drum  and  his  mynd  speit.  in  his  latter  will."  That  the  right  to  be  provided 
by  Sir  Alexander  was  still  to  be  the  very  right  of  annualrent  specified  in  the  testa- 
ment itself,  is  farther  made  clear  by  the  sequel  of  the  decree  ;  for  it  ordains,  that  while 
Sir  Alexander  and  his  successors  themselves  were  to  retain  the  patronage  of  the  bursaries, 
and  were  to  be  free  from  all  action  and  suit  for  the  £10,000  otherwise  than  is  provided 
in  that  sentence,  this  was  to  be  without  prejudice  to  the  town  council  "  to  suit  *  execu- 
tion of  this  decreet "  against  the  laird  of  Drum  for  "  wareing  "  the  £10,000  "  for  the 
use  of  the  said  scoUars  to  be  brought  up  at  the  scolles  of  Aberdeen,  in  manner  spect. 
in  the  said  testament  and  decreet."  Tlius  the  Court  did  not  change  the  character 
of  the  right  which  was  bequeathed  to  the  bursars  by  Sir  Alexander's  settlement,  or 
substitute  in  lieu  of  the  right  of  annualrent  a  right  of  a  different  kind ;  but,  on  the 
contrary,  it  only  devised  and  enacted  means  for  carrying  that  bequest  into  execution 
in  precise  accordance  with  the  testator's  intention  as  specified  in  his  testament,  notwith- 
standing the  inadequacy  of  the  fund  which  he  had  left  for  that  piurpose. 

If  then,  at  Whitsunday  1640,  Sir  Alexander  not  only  had  bought  lands  worth  at 
least  £1000  Scots  of  free  yearlv  rent,  and  had  obtained  the  same  vested  in  his  own 

Esrson  by  a  vaUd  heritable  and  irredeemable  title,  but  had  also  constituted  over  such 
nds,  habili  modo,  a  right  of  annualrent  of  £1000  Scots,  in  favour  of  the  bursars,  in  the 
terms  specified  in  his  uither's  latter  will, — he  would  have  executed  the  bequest  in  that 
will,  and  would  also  have  obeyed  the  deUverance  of  the  Court  in  the  decree  of  1633. 

The  only  remaining  Question  then  is,  whether  Sir  Alexander  himself  converted 
the  right,  which  belonged  to  the  bursars,  by  the  testamentary  bequest,  and  by  the 
decree  of  Court,  from  a  right  of  annualrent  to  a  right  of  fee,  by  his  granting  the  bond 
of  1656  ]  Although  the  phraseology  of  that  document  also  is  somewhat  obscure 
and  complicated,  its  object  plainly  enough  was  merely  to  set  apart  certain  lands,  whicli 
already  belonged  to  Sir  Alexander,  as  the  subjects  over  which  the  right  of  annual- 
rent  was  to  be  duly  constituted  in  terms  of  the  testament,  and  of  the  decree  of  the 
Court,  without  his  purchasing  other  lands  for  that  purpose.  That  the  purpose  for 
which  he  granted  that  deed  was  not  to  innovate,  but  to  perform,  what  was  provided 
in  the  testament  and  confirmed  by  the  decree  of  the  Court,  appears  from  his  express 

*  The  word  *  suit "  is  misprinted  "  sist  "  in  the  printed  copy  of  the  decree  in  process. 
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avowal  in  this  document  itself,  "  that  I  ever  have  been  willing,  and  most  willing,  to 
obtemper  and  fulfil  my  said  deceast  father  his  latter  will  and  testament  anent  the  morti- 
fication and  destination  of  the  said  simi  of  £10,000,  and  to  obey  the  said  decreet  accord- 
^^'y>  <iuhilk  I  have  done  hitherto  since  the  term  of  Whitsunday  1640 ;  ^  meaning 
thereby  no  doubt  that  since  that  date  he  had  paid  to  the  bursars  a  yearly  sum  of 
£1000.  And  in  the  operative  clause  of  this  docimient  he  expressly  states  that  what 
he  thereby  did  was "  for  implement  and  fulfilling  of  that  part  of  my  said  deceast  father's 
testament  anent  the  mortification  and  destination  of  the  said  sum,  and  Lords  of  Session 
their  decreet  above  written."  And  the  document  is  throughout  quite  in  accordance 
with  the  intention  thus  repeatedly  and  emphatically  avowed.  It  sets  forth  that  the 
granter  had  provided  the  lands  of  Kinmuck  and  Richarcharie  and  others.  These 
lands  had  previously  belonged  to  himself  as  part  of  his  estate  of  Drmn,  and  the  object 
of  this  document  plainly  was  to  put  them  into  the  same  predicament  as  if  he  had  bought 
them  from  a  third  party,  in  onler  to  execute  his  father's  bequest  by  the  purchase  of 
lands,  in  order  to  grant  a  right  of  annualrent  thereon  in  conformity  with  what  had 
been  directed,  as  already  stated,  by  the  decree  of  the  Court.  This  [413]  deed  accord- 
ingly bears  that  he  thereby  mortified,  destinated,  and  appointed  these  lands  for  the 
behoof  of  the  bursars,  to  the  effect  to  which  I  shall  immediately  advert.  He  did  not 
thereby  dispone  the  fee  of  these  lands  to  the  bursars,  or  to  any  person  for  their  behoof  ; 
nor  did  he  become  bound  to  grant  any  such  disposition  to  or  for  them.  On  the  con- 
trary, the  operative  clause  is  expressly  qualified  with  the  condition  that  that  mortifica- 
tion, destination,  and  appointment  was  only  to  be  "  to  the  effect  the  said  ten  scholars 
and  bursars  may  be  sufficiently  secured  in  the  lands  and  others  above  written  for  pay- 
ment to  them  according  to  the  division  above  written  of  the  maills,  farms,  and  duties 
of  the  said  lands  yearly,  extending  to  the  said  sum  of  £1000  yearly,  in  all  time  there^ 
after."  Now,  a  right  over  lands  to  such  a  qualified  effect  is  just  a  right  of  annualrent. 
Although  at  an  earlier  period  heritable  rights  of  annualrent  had  been  held  to  operate 
only  by  poinding  of  the  ground,  it  had  been  settled  before  the  middle  of  the  seven- 
teenth century  that  such  rights  of  annualrent  were  by  law  to  be  made  available  out 
of  the  rents,  maills,  and  duties  of  the  land  over  which  they  were  constituted.  Three 
different  decisions  to  that  effect  were  pronounced  during  the  period  between  1629 
(the  year  the  deed  of  settlement  was  granted)  and  1656  (the  year  when  this  bond 
was  executed)  — See  Hamilton,  15th  July  1629,  Mor.  p.  56;  Annandale,  20th 
July  1633,  ib.  p.  567  ;  and  Guthrie,  15th  March  1637,  ib.  p.  567  ;  and  there  are  subse- 
quent cases  to  the  same  effect 

The  granter  further  thereby  binds  himself  and  his  heirs  and  successors  in  the 
lands  and  rents  "  to  make,  seal,  subscribe,  and  deliver  to  the  said  ten  scholars  and 
their  successors  to  the  said  bursars,  all  contracts,  dispositions,  charters,  procuratories 
of  resignation,  and  other  securities  requisite."  This  was  an  obUgation  to  grant  the 
appropriate  feudal  titles.  But  titles  to  what  1  Titles  to  the  lands  to  the  special  effect 
expressly  and  repeatedly  specified  in  the  deed, — ^that  is  to  say,  to  the  effect  of  the  bursars 
being  secured  in  the  annualrent  of  £1000  yearly  in  all  time  thereafter.  As  already 
stated,  such  right  of  annualrent  is  a  species  of  feudal  right,  and  is  constituted  like 
other  feudal  rights  by  conveyance  of  the  right,  with  obligation  to  infeft,  procuratory 
of  resignation  (S  it  is  to  be  held  of  the  granter*s  superior),  and  precept  of  sasine,  whether 
it  is  to  be  held  of  the  granter  himself,  or  of  his  superior ;  and  it  is  completed  by  infef t- 
ment  in  favour  of  the  annualrenter.  This,  therefore,  was  just  an  obli^tion  to  con- 
stitute habUi  modo  an  heritable  right  of  annualrent  out  of  the  lands  of  Kinmuck  and 
Richarcharie,  which  the  granter  thereby  set  apart  for  that  purpose.  And  if  he  had 
then  granted  such  a  right  of  annualrent  out  of  these  lands,  I  am  of  opinion  that  the 
obligation  contained  in  this  bond,  as  well  as  in  the  original  testament  of  1629,  and 
in  the  deliverance  of  the  Court  in  1633,  would  have  been  duly  implemented.  And 
hence  the  right  of  the  bursars  to  obtain  such  a  right  of  annualrent  was  not  innovated 
by  that  bond. 

This  being  the  case,  it  only  remains  to  inquire  whether  anything  has  since 
taken  place  which,  on  the  one  hand,  has  extinguished  the  obligation  which  was  so 
incurred  by  the  defender's  predecessor,  or,  on  the  other  hand,  now  entitles  the  bursars 
to  demand  the  fee  of  these  lands,  instead  of  such  a  right  of  annualrent  out  of  them. 

The  defender  maintained  on  the  record  that  that  obligation  has  been  extinguished 
by  both  the  positive  and  the  negative  prescription ;  but  as  he  has  professed  his  willing- 
ness to  waive  that  question,  and  to  grant  such  a  right  of  annualrent,  it  is  not  nec^ssarj' 
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to  inquire  whether  or  not  these  pleas  are  well  founded.  I  shall,  therefore,  only  say 
that  I  could  not  have  sustained  these  pleas  to  the  effect  of  relieving  him  from  the 
obligation  to  constitute  such  a  right.  I  think  that  every  payment  obtained  by  or  for 
the  bursars  operated  as  an  interruption  of  prescription. 

But  both  parties  found  upon  the  long  usage  which  has  followed  upon  these  docu- 
ments as  explaining  their  meaning.  I  have  accordingly  examined  all  the  evidence 
adduced  as  to  that  usage,  and  having  formed  a  clear  opinion  that  the  meaning  indi- 
cated by  their  own  terms  is  what  I  have  stated,  it  is  sufficient  for  me  to  say  as  to  the 
usage,  that,  at  all  events,  I  have  found  nothing  in  it  which  is  inconsistent  with  that 
construction.  On- the  contrary,  such  usage,  in  so  far  as  it  has  any  effect,  tends  to 
confirm  that  meaning. 

Without  going  into  the  details,  I  shall  state  generally  the  grounds  of  this  opinion. 

1.  During  the  period  of  more  than  two  centuries  which  have  elapsed  since  the 
date  of  the  last  of  these  documents,  the  amount  of  the  sums  paid  to  and  received 
[4141  by  ^^  ^^r  bursars  under  this  provision,  does  not  appear  to  have  ever  exceeded 
£1000  Scots  in  any  one  year.  This  might  have  been  of  no  significance,  if,  during 
all  that  period,  the  rents  of  the  lands  had  never  exceeded  that  sum.  But,  in  the  first 
place,  although  during  a  considerable  portion  of  that  period,  the  yearly  rent  yielded 
Dy  only  one  of  the  siibjects,  viz.  Kinmuck,  was  less  than  £1000,  we  have  not  been 
informed  how  much  rent  was  then  being  yielded  by  the  other  subject,  called 
Richarcharie.  This  last-mentioned  subject  appears  to  have  been  sold  by  some  laird  of 
Drum,  in  consequence  probably  of  embarrassments  in  which  the  family  appear  to 
have  been  involved  some  generations  ago.  It  was  of  course  a  breach  of  duty  on  the 
part  of  the  seller  to  make  such  a  sale,  and  a  neglect  of  duty  on  the  part  of  the  town- 
council  (who  were  authorised  by  the  decree  to  sue  for  performance  of  the  testament 
and  of  that  decree),  to  permit  such  a  sale.  But  as  the  sale  actually  was  made,  it  was, 
at  least,  the  duty  of  both  these  parties  to  see  that  the  price  of  them  should  still  be  made 
available  for  the  benefice,  to  the  effect  that  in  the  meanwhile  the  interest  thereof  should 
be  made  available  to  the  extent  of  making  up  the  £1000  aryear  to  the  bui^sars.  And 
as  we  are  not  informed  what  would  have  been  the  amount  of  the  income  from  that 
fund,  we  cannot  assume  that,  even  during  the  period  while  the  rent  of  Kinmuck  alone 
was  less  than  £1000  yearly,  the  proper  income  of  the  whole  fund  would  have  been 
insufficient  for  payment  of  the  fuD  amount.  But,  in  the  second  place,  the  significance 
of  the  usage,  in  so  far  as  it  depends  upon  the  amount  of  the  yearly  payment,  became 
at  length  unambiguous  by  the  free  yearly  rent  of  Kinmuck  alone  having  become  more 
than  £1000  Scots  yearly.  On  20th  August  1808,  the  then  Laird  of  Drum  wrote  a 
letter  to  the  Principal  of  Marischal  College,  intimating  the  prospect  that  in  181 C  he 
would  be  enabled  to  make  up  to  the  bursars  £1000  Scots  yearly,  instead  of  about  £57, 
which  they  had  been  receiving,  and  concluding, — "  As  the  .town  of  Aberdeen  refused 
the  money  when  offered,  and  both  they  and  the  college  have  an  interest  in  the  payment 
of  the  bursaries,  I  expect  that  both  will  relieve  me  of  all  claim  on  the  lands  after  the 
payments  are  made  up  to  £1000."  The  Principal,  on  28th  September,  after  consulting 
the  faculty  of  the  college,  repUed, — "  I  have  now  the  pleasure  of  informing  you  that 
we  unanimously  acceded  to  your  proposal,  but  we  are  at  the  same  time  of  opinion  that, 
as  the  town  of  Aberdeen  had  refused  the  offer  when  it  was  formerly  made,  that  body 
had  thereby  renounced  their  right  of  interference.  How  far  this  opinion  is  well  founded, 
you  will  judge  for  yourself."  And  accordingly,  although  from  about  that  time  the 
rent  of  Kinmuck  has  considerably  exceeded  £1000  Sc^ts  yearly,  yet  the  reversion 
never  has  been  paid  to  the  bursars,  but  has  been  retained  as  their  own  by  the  owners 
of  the  property,  although,  as  already  stated,  the  pursuers,  the  town-council,  were 
authorised  oy  the  decree  of  the  Court,  notwithstanding  their  decUnature  of  the  trust, 
to  enforce  the  bequest  as  specified  in' the  testament  and  in  the  decree. 

2.  The  parties  who  have  been  in  possession  of  Kinmuck  (to  which  alone  the  con- 
clusions of  the  present  action  relate)  since  the  date  of  the  decree,  by  whom  also  the 
tacks  thereof  have  been  let,  and  who  have  drawn  the  rents  during  that  long  period, 
have  been  the  defender's  predecessors  and  himself,  except  during  a  short  period  when 
an  apparent  heir  had  decUned  to  enter  to  his  predecessors.  The  bursars  never  claimed 
the  possession  or  management  of  the  property,  nor  have  they  ever  levied  the  rents. 
They  have  annually  received  payment  from  the  Lairds  of  Drum,  of  sums  under  the 
mortification,  yet  these  payments  have  never  been  received  by  them  in  the  character 
of  owners  of  the  lands,  or  as  landlords  of  the  tenants. 
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3.  As  already  mentioned,  that  portion  of  the  lands  provided  by  Sir  Alexander 
Irvine  in  1633,  called  Bicharcharie,  was  sold  by  the  proprietor  of  Drum.  Had  the 
ownership  of  that  subject  belonged  to  the  bursars,  the  price  would  have  belonged 
to  them  ;  but  it  is  not  alleged  to  have  ever  been  claimed  by  them,  or  by  any  party  for 
their  behoof.  Moreover,  at  the  renewals  of  the  leases  of  the  lands  of  Kinmuck  prior 
to  1808,  grassums  were  received  by  the  Lairds  of  Drum,  by  whom  the  leases  were 
granted,  and  if  the  bursars  had  been  the  owners  of  the  lands,  those  grassums  would 
have  belonged  to  them.  But  it  does  not  appear  that  these  grassums  were  ever  received 
or  even  claimed  by  them,  or  by  any  one  for  their  behoof,  even  although  at  that  period 
they  were  not  receiving  the  full  amount  of  the  annualrent.  It  may  have  been 
quite  wrong  on  the  part  of  the  Lairds  of  Drum  at  the  time  to  [415]  withhold  such 
revenue  as  arose  from  these  sources  from  the  bursars.  But  the  fact  of  the  bursars 
and  the  town-council  (who  were  authorised  to  sue  for  the  enforcement  of  their  rights) 
never  having  sought  the  remedy  which  would  have  belonged  to  them,  if  their  position 
had  been  that  of  owners  of  the  lands,  leads  to  the  inference  that  such  was  not  truly 
their  position. 

4.  The  pursuers  found  upon  entries  in  certain  documents,  shewing  that  annual 
burdens,  particularly  duties  payable  to  the  crown,  minister's  stipend,  schoolmaster's 
salary,  and  the  expense  of  repairing  churches,  were  paid  out  of  the  rents,  and  that 
only  the  residue  was  accounted  for  to  the  bursars.  But  this  took  place  only  when 
the  whole  of  the  rents  of  Kinmuck  were  less  in  amount  than  that  of  the  annuity ; 
and  this  was  consistent  with  the  right  of  the  bursars,  being  only  an  annualrent  payable 
forth  of  the  lands,  because  by  law  itself  such  public  burdens  are  payable  proportionally 
by  annualrenters,  and  by  the  owners  of  the  lands — See  Fleming,  18th  June  1663,  M. 
p.  8273 ;  Bruce,  23d  June  1675,  M.  p.  11,185.  Hence  such  burdens  fell  wholly  on 
the  annuitants  when  the  whole  of  the  rents  were  absorbed  by  their  right  of  annualrent. 
Moreover,  the  feu-duties  payable  to  the  Crown  were  of  course  preferable  to  the  right  of 
the  annuitant,  and  the  minister's  stipend  was  payable  out  of  the  teinds,  and  the  teinds 
do  not  appear  to  have  been  included  in  the  subjects  out  of  which  the  annualrent  was 
payable. 

On  the  whole,  the  usage  appears  to  have  been  at  least  quite  in  accordance  with 
what,  as  I  think,  was  the  true  meaning  of  the  documents ;  and  the  result,  in  my 
opinion,  is, — 

1.  That  what  was  provided  to  the  bursars  by  the  testament  of  1629  was  to  be,  not  a 
right  to  the  fee  of  lands,  but  a  heritable  right  of  annualrent  constituted  out  of  lands. 

2.  That  the  effect  of  the  decree  of  1633  was  to  impose  upon  Sir  Alexander  Irvine, 
then  of  Drum,  an  obligation  to  constitute  that  right  of  annualrent  over  lands ;  and, 
for  that  purpose,  first,  to  purchase  and  obtain  vested  in  his  own  person  lands  yielding 
a  free  yearly  rent  of  £100P  Scots,  and  then  to  constitute  the  right  of  annualrent  over 
the  same. 

3.  That  the  effect  of  the  document  of  1 656  was  to  set  apart  the  lands  therein  specified, 
as  those  over  which  the  right  of  annualrent  was  to  be  constituted  habUi  modo  by  Sir 
Alexander ;  and  that  the  defender,  as  representing  him,  is  now  bound  so  to  constitute 
the  right  of  annualrent  over  these  lands,  so  far  as  the  same  have  descended  to  him. 

4.  But  that,  as  that  right  of  the  bursars,  although  it  remains  effectual  and  entire, 
has  not  been  innovated  nor  converted  into  a  right  to  claim  the  fee  of  these  lands,  tlie 
defender  ought  to  be  assoilzied  from  the  conclusions  of  the  present  action  for  enforcing 
such  a  claim. 

Lord  Deas. — ^This  is  an  action  at  the  instance  of  the  University  of  Aberdeen,  tlie 
Provost,  Magistrates,  and  Town  Council  of  Aberdeen,  the  Masters  of  the  Granmiar 
School,  and  the  bursars  connected  with  the  University,  against  Mr.  Irvine  of  Drum  ; 
and,  although  the  conclusions  of  the  action  are  multifarious  in  from,  they  all  resolve, 
substantially,  into  a  demand  to  have  it  found  and  declared  that  the  lands  of  Kinmuck 
belong  in  property  to  the  bursars,  and  that  Mr.  Irvine  should  either  be  decerned  to 
dispone  the  lands  to  the  magistrates  and  council  as  trustees  for  the  bursars,  or  to  make 
up  a  title  to  the  lands  so  as  himself  to  hold  them  in  trust  for  their  behoof.  The  summons 
raises  no  question  except  as  to  the  actual  property  of  the  lands.  Absolvitor  from 
the  action  will  consequently  decide  nothing  beyond  the  question  of  property.  All 
rights  of  action  against  Mr.  Irvine  based  on  a  different  footing  wiU  remain  entire. 

Of  course  it  is  incumbent  on  the  pursuers  to  shew  how  it  is  that  they  are  entiUed 
to  the  property  of  these  lands,  which,  ex  facie  of  the  titles,  belong  to  the  defender  Mr. 
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Irvine.  The  pursuers  say  they  do  this  by  means  of  three  documents— the  will  of 
26th  December  1629,  the  decreet  of  27th  February  1633,  and  the  bond  of  12th  April 
1656— these  documents  being  construed,  they  further  say,  by  the  subsequent  usage, 
as  importing  that  the  lands  were  to  be  held,  out  and  out,  for  behoof  of  the  bursars. 

There  was  a  great  deal  of  discussion  at  the  bar  as  to  the  apphcability  of  the  positive 
and  negative  prescription  to  the  case.  Prescription  was  pleaded,  I  think,  chiefly  or 
golely  on  the  part  of  the  defender.  I  am  of  opinion  that  there  is  no  room  [416]  for 
prescription  here,  either  positive  or  negative,  and,  having  a  good  deal  to  say  otherwise, 
I  shall  not  pause  to  state  the  grounds  of  that  opinion. 

The  material  question  comes  to  be,  what  is  the  legal  import  and  effect  of  the  above 
documents,  reading  them,  as  the  pursuers  say  they  must  be  read,  with  the  aid  of  any 
light  which  may  be  obtained  from  what  followed  upon  them  ? 

The  first  in  the  order  of  date  is  the  will  of  1629.  And,  although  the  case  cannot 
be  decided  upon  the  will  alone,  without  considering  the  other  documents,  it  is  necessary 
and  important,  as  the  first  step,  to  see  distinctly  what  was  the  import  and  effect  of 
that  will. 

Now  the  will  bears  to  mortify  a  sum  of  £10,000  Scots  money,  which  is  therein 
stated  to  have  been  then  in  the  possession  and  keeping  of  the  testator's  wife,  "  to  be 
presently  deUvered  to  the  provost,  bailies,  and  council  of  Aberdeen,  and  to  be  bestowed 
and  employed  by  them  upon  land  and  annualrent  in  all  time  hereafter  to  the  effect 
following,  to  wit,"  £320  Scots  to  be  yearly  employed  on  four  scholars  at  the  Grammar 
School  of  Aberdeen  for  four  years — each  of  them  £80 ;  £400  Scots  to  be  paid  yearly 
to  four  students  of  philosophy  at  the  College  of  New  Aberdeen  for  four  years — each 
of  them  £100 ;  400  merks  Scots  to  two  students  of  divinity  at  that  College  for  four 
years — each  of  them  200  merks  ;  "  and  the  odd  twenty  merks,  which,  with  the  deduc- 
tions above  specified,  compleatt  the  said  haill  annualrents  of  £10,000,  I  ordain  to  be 
given  to  any  man  the  town  of  Aberdeen  shall  appoint  for  ingathering  and  furthgiving 
of  the  said  annualrent  to  the  said  scholars  as  is  above  designed." 

What  is  substantively  bequeathed  thus  is  a  sum  of  £10,000  Scots  money.  But 
the  will  assumes  that  the  interest  or  annualrent  of  this  sum  will  amount  to  £1000 
Scots  per  annum,  being  at  the  rate  of  ten  per  cent.,  which  is  understood  to  have  been 
the  current  rate  of  interest  at  that  time.  On  this  assumption  the  will  appropriates 
a  specific  sum  annually  for  each  set  of  bursars — ^the  gross  sums  so  appropriated  amount- 
ing in  whole,  together  with  the  sum  to  be  allowed  to  the  collector,  to  the  full  annual 
amount  of  £1000  Scots.  Then  follows  a  stipulation  that  the  bursars  shall  be  presented 
by  the  testator's  heirs  and  successors.  Lairds  of  Drum  for  the  time  being,  "  to  the  town 
ci  Aberdeen,  provost  and  bailies  thereof,  and  their  successors,  who  shall  be  holden 
to  receive  them  yearly,  upon  their  presentation,  and  shall  stand  obliged  and  comptable 
for  the  said  annualrents  to  be  employed  as  is  above  appointed  in  all  time  coming."  It 
appears  that  the  magistrates  and  council  of  Aberdeen  declined  to  receive  the  money, 
lliey  seem  to  have  ]^en  afraid  that  if  they  accepted  it  they  might  be  held  responsible 
under  the  will  to  make  forthcoming  the  full  amount  of  "  the  said  annualrents  to  be 
employed  as  is  above  appointed  in  all  time  coming,"  although  the  current  rate  of  interest 
might  fall  below  ten  per  cent.  They  seem  also  to  have  been  dissatisfied  that  they  were 
to  have  no  share  in  the  patronage.  They  were  not,  however,  willing  that  the  bequest 
should  be  altogether  lost  to  the  university,  and  accordingly  persuaded  the  widow  to 
pay,  and  Sir  Alexander  Irvine,  the  son  and  heir  of  the  testator,  to  receive  from 
her  the  £10,000  Scots.  This  was  done  on  a  discharge  prepared  by  the  magistrates 
and  council  themselves,  simply  warranting  the  widow  against  all  claim  and  action 
thereanent  at  their  instance.  Their  object  probably  was  to  endeavour  to  transfer 
to  Sir  Alexander  the  responsibility  they  were  unwilling  to  take  upon  themselves. 
But  Sir  Alexander,  who  received  the  money  reluctantly,  had  no  desire  to  keep  it,  and 
he  immediately  tendered  pajnnent  of  it  to  the  magistrates  and  council  under  the  form 
of  a  notarial  protest.  On  22d  May  1 630,  however,  they  finally  refused  to  receive  it,  "  and 
disassentit  to  have  any  burdene  of  the  ressit  or  employment  of  the  saidis  moneyes,  or 
any  meddling  therewith." 

It  thus  appears — ^whatever  the  effect  of  the  fact  may  be — that  it  was  not  from  any 
wish  of  his  own  that  Sir  Alexander  either  received  or  retained  the  money  ;  but  rather 
that  he  was  induced  to  do  so  unwillingly,  in  order  that  the  testator's  object  in  making 
the  bequest  might  not  be  altogether  defeated.  This  could  not,  I  think,  impose  upon 
Sr  Alexander  any  higher  obUgation,  at  the  utmost,  than  would  have  been  incumbent 


448    UNIVERSITY  OP  ABERDEEN,  ETC.  V.  IRVINE  [1866]     IV.  MAOPHEESON,  417. 

on  the  magistrates  and  council  of  Aberdeen,  if  the  money  had  been  accepted  by  them. 
The  first  question  to  be  considered,  therefore,  is,  how  would  the  magistrates  and  council 
of  Aberdeen  have  been  bound  to  have  invested  the  capital  if  they  had  received  it  ? 

This,  of  course,  depends  upon  the  direction  in  the  will.  But  to  understand  that 
[417]  direction,  in  the  technical  language  in  which  it  is  expressed,  some  knowledge  is 
necessary  of  the  forms  of  deeds  and  securities  in  use  in  Scotland  at  that  period.  The 
money  was  directed  **  to  be  bestowed  and  employed  by  them  upon  land  and  annualrent 
in  all  time  hereafter."    What  did  that  import  f 

I  agree  with  Lord  Curriehill  that  it  imported  that  a  bond  of  annualrent  over  land 
should  be  obtained  by  the  magistrates  and  council  in  return  for  an  advance  of  the 
capital  sum. 

The  bond  of  annualrent  and  the  wadset  (of  which  last  nothing  further  need  be 
here  said)  were  then  the  usual  forms  of  securities  granted  for  advances  over  land  in 
Scotland.  The  bond  of  annualrent  had  been  introduced,  hke  its  predecessor  the  rent- 
charge,  to  evade  the  prohibition  of  the  canon  law,  in  force  prior  to  the  Beformation, 
against  the  taking  of  interest.  The  bond  of  annualrent  took  the  granter  bound,  in 
consideration  of  the  sum  advanced,  to  infeft  the  party  advancing  the  money,  who 
was  called  the  annualrenter,  in  all  and  haill  a  specified  money  annualrent  to  be  uplifted 
and  taken,  half-yearly  or  yearly,  furth  of  all  and  haill  the  particular  lands  described 
in  the  bond.  In  its  original  form  the  bond  contained  no  personal  obligation  either 
to  pay  the  annualrent,  or  to  repay  the  principal  sum.  The  effect  of  it  was,  as  Mr.  Boss 
explains  (Lect.  v.  2,  p.  544),  that  the  annualrenter  "  purchased  an  annuity  absolutely, 
like  a  piece  of  land,  without  the  power  of  calling  up  his  money."  The  bond  did  not 
necessarily  or  universally  contain  even  a  power  of  redemption  or  reversion  in  favour 
of  the  granter;  and,  if  thus  conceived,  in  its  rigidly  feudal  form,  it  created  a 
permanent  annuity  which  could  not  be  extinguished  except  by  mutual  consent. 

It  seems  probable,  from  what  Mr.  Erskine  says  (iL  2,  5),  that  by  1630  (when  the 
testator  died)  it  had  become  not  unusual  to  insert  in  the  bond  of  annualrent,  in  addition 
to  a  clause  of  redemption,  a  personal  obligation  to  pay  the  annualrent  regularly,  and 
to  repay  the  principal  sum,  if  required,  on  a  certain  stipulated  notice  being  given. 
The  effect  of  these  clauses,  if  inserted,  was  of  course  to  reduce  the  bond  and  inf eftment 
to  a  mere  temporary  security.  But,  by  omitting  these  clauses,  parties  might,  if  they 
chose,  still  create  a  permanent  right  of  annualrent,  and  indeed  there  is  nothing  in  the 
law  to  prevent  that  being  done  at  the  present  day.  An  annualrenter,  under  that  form 
of  bona  and  infeftment,  although  entitled  to  the  rents  to  the  extent  of  his  annualrent, 
would  have  to  bear  the  loss  if  the  rents  proved  to  be  less  than  the  annualrent.  All 
reasonable  risk  of  that  result,  however,  could  be  avoided  by  taking  the  bond  over  lands 
yielding  a  sufficiently  large  surplus  rental. 

I  think  it  far  from  clear  that  the  magistrates  and  council  of  Aberdeen,  if  they  had 
accepted  the  trust,  would  really  have  been  responsible  to  make  good  an  annualrent 
beyond  the  current  rate  of  interest  which  they  could  get  at  the  time.  But  be  that 
as  it  may,  if  the  magistrates  and  council  had  obtained  from  Sir  Alexander  Irvine,  when 
he  received  the  £10,000  Scots  in  1630,  a  bond  of  annualrent  in  either  of  the  two  forms 
(permanent  or  temporary)  I  have  mentioned,  for  £1000  Scots  per  annum,  over  lands 
3deldingasufficient  rental  to  render  the  regular  payment  of  that  annualrent  permanently 
secure,  I  can  have  no  doubt  that  the  money  bequeathed  would  have  been  thereby 
"  bestowed  and  employed  upon  land  and  annualrent,"  in  accordance  with  the  will 

A  deed  in  the  form  of  our  "  heritable  bond  "  would  have  had  the  same  effect.  For 
the  deed  which  has  come  to  appropriate  the  name  of  "  heritable  bond  "  combines  all 
that  was  contained  in  the  bond  of  annualrent,  with  the  addition  of  a  conveyance  of 
the  lands  themselves  in  security  both  of  the  principal  sum  and  annualrent.  But  this 
"  heritable  bond "  was  not  known  in  1630.  Dallas,  who  wrote  more  than  a  century 
later,  gives  a  form  of  it ;  and  he  gives  also  an  improved  form  of  the  bond  of  annual- 
rent  under  the  general  head  of  "  Heritable  Bonds  " ;  but  he  carefully  explains  at  the 
same  time  the  difference  between  the  two.  The  modern  bond  and  disposition  in  security 
would  probably  not  have  accomplished  the  testator's  purpose  even  if  he  had  known 
of  it.  But  that  form  of  security  has  only,  as  your  Lordships  know,  come  into  general 
use  within  living  memory. 

Unless,  however,  the  rights  of  parties  have  been  altered  by  what  has  taken  place 
since  the  refusal  of  the  money  and  notarial  protest  of  May  1 630, 1  am  clearly  of  opinion 
that  upon  the  defender  granting,  as  he  offers  to  do,  in  favour  of  the  pursuers,  a  bond 
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of  aimualrent,  or  heritable  bond,  securing  in  perpetuity  £1000  [418]  Scots  over  a 
portion  of  his  lands  yielding  a  sufficient  surplus  rental  to  exclude  all  reasonable  risk  of 
there  ever  being  a  deficiency,  an  investment  for  the  future  would  be  made  sufficient 
to  satisfy  the  requirements  of  the  will. 

But  the  important  and  difficult  question  is  whether,  by  the  decreet  of  1633,  and 
the  bond  of  1656,  or  either  of  them,  the  defender  has  become  bound,  in  place  of  a  boud 
of  annualrent  for  £1000  Scots,  to  convey  to  the  pursuers,  or  to  hold  in  his  own  name, 
for  behoof  of  the  charity,  the  property  of  the  lands  described  in  the  summons  ? 

If  I  am  right  in  my  construction  of  the  will,  it  was  not  within  the  power  of  the 
pursuers  in  1656  to  have  taken  or  accepted  of  a  conveyance  to  land  in  place  of  a  bond 
of  annualrent  for  the  purposes  of  the  bequest. 

The  land  might  no  doubt  improve  in  value,  but  it  might  fall  in  value.  The  testator 
did  not  authorise  a  purchase  of  land  He  may  have  been  too  sanguine  in  his  expectation 
that  the  then  current  rate  of  interest  would  be  permanently  maintained.  But  what 
he  contemplated  was  a  fixed  annual  income,  out  of  which  specific  annual  sums  were 
to  be  paid  to  the  bursars,  and  a  specific  sum  to  the  collector.  He  considered  a  bond 
of  annualrent  to  be  the  best  or  likeliest  mode  of  securing  his  object,  and  he  directed 
accordingly.  Neither  Sir  Alexander  Irvine  nor  the  magistrates  and  council,  nor 
both  together,  were  entitled  to  depart  from  the  directions  the  testator  had  thus  given. 

The  magistrates  and  council  might,  no  doubt,  decline  to  interfere  in  the  matter 
at  all,  but  if  they  did  interfere,  their  duty  was  to  carry  out  the  direction  in  the  will. 
If  they  are  now  entitled,  at  the  distance  of  between  two  and  three  centuries,  when  the 
land  has  greatly  risen  in  value,  to  claim,  for  the  charity,  the  property  of  the  land  which 
they  never  claimed  before,  this  result  will  have  been  brought  about,  not  by  their  having 
hitherto  done  their  duty,  but  by  their  having  failed  to  do  it,  and  having  thereby  brought 
Sir  Alexander  Irvine's  heirs  into  a  position  §ir  Alexander  never  meant  either  himself  or 
them  to  occupy,  of  benefiting  the  charity  at  their  own  risk  and  expense.  If  the  land 
had  fallen  in  value,  so  as  to  be  now  inadequate  for  the  purposes  of  the  bequest,  I  have  no 
doubt  it  might  have  been  disclaimed  and  repudiated  on  behalf  of  the  charity.  It  may 
be,  however,  that  the  charity  ia  entitled  to  claim  benefit  from  the  land  having  risen 
in  value»  although  the  defender  as  Sir  Alexander  Irvine's  heir  must  have  borne  the 
loss  if  there  had  been  a  fall.  Whether  they  are  so  entitled,  comes  really  to  be  the  question 
in  the  present  ca^e.  But,  on  considering  that  question,  it  is  necessary  to  attend  very 
carefully  to  all  the  circumstances,  which  are  special  and  peculiar. 

I  am  not  disposed  to  hold  that  the  charity  can  suffer  from  failure  in  duty  on  the 
part  of  the  magistrates  and  council  any  more  than  from  failure  of  duty  on  the  part 
of  Sir  Alexander  Irvine.  Still  it  is  important  to  keep  in  view  that  the  whole  embarrass- 
ment originated  in  what  I  cannot  but  regard  as  a  failure  in  duty  on  the  part  of  the 
magistrates  and  council.  I  do  not  say  they  were  bound  to  have  accepted  the  money 
which  the  testator's  widow  offered  to  them  in  1630.  But,  looking  to  the  relative  position 
in  which  they  stood  towards  the  new  College  and  Grammar  School  of  Aberdeen,  I 
think  that,  especially  after  having  interfered,  as  they  did,  to  the  effect  of  persuading 
the  widow  to  hand  over,  and  Sir  Alexander  Irvine  to  receive,  the  money  bequeathed, 
it  was  their  duty,  if  they  were  to  decline  accepting  the  trust  themselves,  to  have  applied 
to  the  Court  for  the  appointment  of  other  trustees  who  might  have  enforced  and 
carried  out  the  conditions  of  the  will.  No  doubt  Sir  Alexander  Irvine  might,  himself, 
have  made  a  judicial  application  of  that  kind.  But  the  call  upon  him  to  do  so  was 
leas  direct.  He  was  originally  under  no  responsibility  for  the  money  whatever.  The 
sum  mortified  was  not  a  sum  to  be  paid  by  the  testator's  heir  or  executor  from  his 
general  estate.  It  was  a  specific  bequest  of  "  ten  thousand  pounds  Scots  money,  which 
is  now  in  possession  and  keeping  of  Marion  Douglas,  my  spouse,  all  in  gold  and  weight," 
and  which  was  to  be  delivered  by  her  direct  to  the  provost,  bailies,  and  council  of  Aber- 
deen. The  money  was  ear-marked  as  it  were,  and  the  lady  was  its  sole  depositary. 
It  was  not  intended  to  pass  either  through  or  into  the  hands  of  Sir  Alexander,  the 
deceased's  heir  and  executor,  at  all. '  The  lady  was  quite  alive  to  this,  as  we  see  from 
her  letter  to  the  magistrates  and  council  of  21st  May  1630,  in  which,  while  on  the 
faith  of  their  assurances  that  they  would  see  her  husband's  will  carried  out,  she  agrees 
to  comply  with  their  urgent  solicitations,  to  hand  over  the  moneys  to  her  son,  she 
repeats  that  her  ground  of  hesitation  was,  "  because  my  husband  com-{419]-mitted 
some  trust  to  me  thereanente,  for  it  was  his  onlie  will  that  they  sowld  goe  directlie 
from  my  handes  to  youres."    The  magistrates  and  council  had  given  her  repeated 
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assurances  to  the  effect  which  we  find  expressed  in  their  letter  to  her  of  8th  May  1630, 
that,  upon  the  money  being  delivered  to  her  son,  **  as  for  the  employment  thairof  we 
shall,  God  willing,  have  cair  according  to  the  trust  committed  to  us  be  the  defunct," 
"  so  that  your  Ladyeship  shall  not  need  to  busie  yourselff  to  seek  any  bond  of  your  sone 
for  wareing  of  the  moneys,  since  that  charge  is  incumbent  onlie  to  him  and  us."  When, 
therefore,  the  money  was  received  by  Sir  Alexander  Irvine,  he  came  to  stand  more 
in  the  position  of  a  borrower  from  or  custodier  for  behoof  of  the  magistrates  and 
council  of  Aberdeen  than  anything  else.  Sir  Alexander  had  neither  right  nor  desire 
to  retain  the  money.  Accordingly,  he  tendered  delivery  of  it  forthwith  to  the  magis- 
trates and  council,  but  they  declined  to  accept  of  it  unless  he  would  sanction  their 
depositing  it  in  bank,  till  it  should  accumulate  sufficiently  to  purchase  lands  yielding 
£1000  Scots  or  fifteen  chalders  of  victual  of  yearly  rent,  "  and,  withall,  that  the  said 
town  of  Aberdeine  have  a  hand  in  the  patronage  and  presentatioun  of  the  bursares," 
both  of  which  stipulations  would  have  been  contrary  to  the  express  terms  of  the  will. 
Failing  these  conditions  being  complied  with,  they  expressly  declined,  as  we  have  seen; 
to  have  anything  to  do  with  the  receipt  or  employment  of  the  money,  "  or  any  meddling 
therewith." 

Sir  Alexander  being  thus  left  in  the  position  of  a  debtor  without  a  creditor,  raised 
a  summons,  which  resulted  in  the  decree  of  27th  February  1633. 

Now,  it  certainly  appears  to  have  been  one  of  the  objects  of  that  summons  to  get, 
in  addition  to  the  power  of  investment  conferred  by  the  will,  a  power  (alternatively) 
to  invest  in  a  purchase  of  land,  if  the  magistrates  and  council  should  still  decline  the 
tender,  repeated  in  the  summons,  of  payment  of  the  money,  and  the  Court  should  not 
authorise  consignation,  which  was  also  tendered,  or  order  the  money  to  be  otherwise 
disposed  of.  But  I  do  not  think  it  was  Sir  Alexander's  object,  in  raising  the  summons, 
to  place  himself  under  an  imperative  obligation  to  purchase  land  to  the  exclusion  of 
other  modes  (if  there  were  such)  of  limiting  and  defining  the  responsibility  he  found 
himself  under.  On  the  contrary,  what  the  sunambns  concluded  for  was  not  that 
he  should  be  ordained  to  buy  land  with  the  money,  but  that  it  should  be  found  and 
decerned  "  that  it  sail  be  leesum  "  (that  is,  lawful)  to  him  to  do  so.  The  decemiture 
must  be  read  in  connection  with  the  terms  of  the  conclusion  on  which  it  proceeded, 
and,  reading  it  so,  it  cannot,  I  think,  be  regarded  as  going  further,  in  any  view,  than 
decreeing  that  a  purchase  of  land  should  be  lawful.  I  agree,  however,  with  your  Lord- 
ship that  it  is  not  clear  that  even  this  was  intended,  for  the  decemiture  bears  to  be 
"  according  to  the  destination  and  mortification  of  the  said  umquhil  laird  of  Drum  and 
his  mynd  exprest  in  his  latter  will " ;  and,  if  I  read  the  will  rightly,  a  power  to  purchase 
land  was  not  in  accordance  with  the  mind  of  the  testator  as  expressed  in  that  will. 

The  magistrates  and  council  had  lodged  no  defences.  They  bad  made  no  judicial 
appearance  in  the  action.  They  seem,  however,  to  have  been  allowed,  extrajudicially, 
in  a  manner  quite  exceptional,  to  communicate  to  the  Judges  their  views  on  the  matter. 
But  these  views  were  mainly  directed  to  the  securing  for  themselves  the  patronage 
of  presenting  one-half  of  the  bursars.  They  no  doubt  suggested  that,  if  Sir  Alexander 
Irvine  should  be  authorised  to  buy  lands,  thjs  should  only  be  on  condition  of  accumulat- 
ing the  principal  and  interest  till  the  amount  should  be  sufficient  to  buy  lands  yielding 
at  least  £1000  Scots  of  yearly  rent.  But  they  expressed  no  anxiety  for  a  purchase  of 
lands.  On  the  contrary,  their  instructions,  of  3d  January  1633,  to  their  delegate. 
Bailie  LesUe,  bore,  ""  In  cais  the  laird  of  Drum  be  decemit  to  keep  the  moneyis,  let  it  be 
declairet  be  the  Lordis  to  whome  he  sal  be  comptabill  for  employment  thairof,  and 
satisfieing  of  the  bursares,  conforme  to  his  umquhill  fatheris  will." 

The  magistrates  and  council,  however,  did  not  propose  to  be,  themselves,  the  parties 
to  whom  the  laird  of  Drum  should  be  accoimtable  if  allowed  to  keep  the  money.  That 
would  have  solved  all  difficulty.  Because  all  that  would  have  required  to  have  been 
done  then  would  have  been  to  have  adjusted  the  terms  of  a  bond  of  annualrent  to  be 
granted  by  him  to  them.  It  was  the  want  of  a  trustee  or  trustees  to  whom  such  a  bond 
could  be  granted,  which  alone  lent  countenance  t6  the  reasonableness  of  Sir  Alexander 
Irvine's  application  for  an  alternative  power  to  purchase  land  with  the  money ;  and, 
assuming  the  Court  to  have  thought  they  [420]  might  go  that  length,  I  cannot  read 
the  decreet  as  going  the  further  length  of  making  it  imperative  on  hmi  to  do  so  in  place 
of  following  out  the  direction  in  the  will,  if  that  could  still  be  done. 

Moreover,  I  think  the  decreet  could  not  legally  have  that  effect.  It  was  a  mere 
decreet  in  absence.    The  magistrates  and  council,  even  if  they  had  represented  the 
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charity,  lodged  no  defences  and  entered  no  appearance.  Their  extrajudicial  negotia- 
tions went  for  nothing,  as  regarded  the  character  of  the  decreet,  which  bears  expressly 
to  proceed  on  the  footing  of  **  the  said  defenders  being  lawfully  summoned  to  this  actioun, 
caUit  and  not  compeirit."  But  the  magistrates  and  council  did  not  represent  the 
charity.  They  had  never  accepted  the  trust.  They  had,  on  the  contrary,  expressly 
decUned  to  accept  of  it.  A  decreet  so  pronounced  authorising  a  purchase  of  land  could 
not  bind  the  charity,  if  a  purchase  of  land  was  contrary  to  the  will  of  the  testator.  And 
if  it  did  not  bind  the  charity,  it  could  not  well  bind  the  party  who  had  obtained  the 
decreet ;  at  least  it  could  not  bind  him  if  he  never  acted  upon  it  by  making  a  purchase, 
or  imposed  the  risks  of  that  purchase  ex  facie  of  the  title  deeds  upon  the  charity. 

Now,  whatever  may  be  said  of  the  effect  of  the  subsequent  bond,  d  which 
immediately,  one  thing  is  certain,  that  neither  Sir  Alexander  Irvine,  nor  any  of 
his  successors,  ever  did  make  a  purchase  of  land  in  terms  of  the  decreet.  If  he  and 
they  were  lawfully  decerned  to  do  it,  they  have  not  yet  done  it,  and  the  legitimate 
result  of  that  would  be  that  they  may  be  compelled  to  do  it  still. 

That  is  probably  not  a  course  the  defender  would  object  to.  But  it  is  not  a  com- 
petent course  in  tlus  action.  And  it  is  not  a  course  which  I  could  agree  to  sanction, 
because  I  think  it  contrary  to  the  will.  If  between  the  date  of  the  decreet  and  the 
date  of  the  bond  of  1656,  any  party  interested  had  applied  for  and  obtained  the  appoint- 
ment of  trustees  in  place  of  the  magistrates  and  council  as  having  declined  to  accept,  I 
think  the  trustees  so  appointed  would  have  been  entitled  to  have  required,  and  that 
Sir  Alexander  Irvine  would  have  been  fully  exonerated  by  granting,  a  Dond  of  annual- 
rent  in  terms  of  the  will. 

The  space  of  230  years  has  elapsed  since  the  date  of  that  decreet,  but  during  all 
that  period  nothing  has  occurred  to  affect  the  right,  as,  I  think,  it  then  stood,  of  those 
representing  the  charity  to  demand,  and  of  Sir  Alexander  Irvine  or  his  successors  to  be 
exonerated  by  granting,  a  bond  of  annualrent  in  terms  of  the  will,  unless  that  change 
has  been  effect^  by  the  bond  of  12th  April  1656,  upon  which,  therefore,  this  case  comes 
substantially  to  turn. 

The  bond  of  1656,  be  the  effect  of  it  what  it  may,  was  not  in  accordance  with  the 
decreet  of  1633,  if  that  decreet  be  read  as  importing  either  an  obligation  or  a  permission 
to  buy  land.  The  lands  described  in  the  bond  had  belonged  to  Sir  Alexander  Irvine 
and  his  father,  the  testator,  before  the  date  of  the  bond  for  at  least  sixty  years,  having 
been  acquired  by  the  testator  himself  in  or  prior  to  1596  (cond.  and  ans.,  art.  6  and  7). 
The  magistrates  and  council  of  Aberdeen,  having  failed  to  obtain  any  share  in  the 
partonage  of  the  bursaries,  seem  to  have  taken  no  further  interest  in  the  matter  of 
the  investment  subsequent  to  the  decreet  of  1633.  Upwards  of  twenty-two  years 
had  elapsed  from  the  date  of  that  decreet,  and  no  call  had  been  made  upon  Sir  Alexander 
Irvine  either  to  make  a  purchase,  or  to  grant  a  deed  of  any  kind.  The  bond  of  1656 
appears  to  have  been  his  own  voluntary  act,  and  the  important  question  comes  to  be. 
What  is  the  import  and  effect  of  that  bond  i  Does  it  clearly  import  that  the  lands  of 
Einmuck  and  Kicharcharie  were  to  be  thenceforth  the  absolute  property  of  the  charity, 
with  no  claim  beyond  1  Or  may  it  not  be  fairly  held  to  import  that  these  lands  were 
to  be  subject  to  an  annualrent  of  £1000  Scots  for  the  purposes  of  the  will  I 

It  appears  to  me  that  there  is  nothing  in  the  bond  of  1656  to  exclude  this  last  con- 
struction. The  charity  would  have  been  entitled,  I  think,  to  have  so  construed  it  at  the 
tima  That  is  the  construction  which  is  alone  consistent  with  the  will,  and  it  is  there- 
fore the  construction  which,  in  dubio,  is  to  be  preferred. 

It  is  true  that  the  bond  narrates  the  decreet  as  well  as  the  will.  But  the  bond 
does  not  construe  the  decreet  as  having  superseded  the  will.  On  the  contrary,  the 
bond  sets  forth  that  **  I  have  ever  been  wilUng  and  most  willing  to  obtemper  and  fulfill 
my  said  deceast  father  his  latter  will."  On  this  narrative  the  obligatory  clauses  of  the 
bond  bear, — **  Therefore,  and  to  the  effect  the  said  ten  scholars  and  bursars  may  be 

Slid  yearly  furth  of  the  maills  and  duties  of  the  said  lands,  accord-[421]-ing  to  the 
viaon  above  written  "  (that  is,  the  division  in  the  will,  for  no  other  is  mentioned), "  I, 
the  said  Alexander  Irvine,  my  heirs,  and  successors,  has  mortified,  destinate,  and  ap- 
pointed "  the  lands  described,  with  the  pertinents,  "  for  the  use  and  behoof  of  the  said 
ten  scholars  yearly."  Then  comes  a  statement  of  the  effect  to  which  the  lands  are 
mortified,  viz.  **  to  the  effect  the  maills,  farms,  and  duties  thereof  may  be  paid  to  them 
yearly  for  their  maintenance,  according  to  the  divisions  above  written."  These  last- 
quoted  words,  taken  by  themselves,  might  seem  to  refer  to  the  rents,  whether  less  or 
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more  than  £1000  Scots.  But  three  things  are  to  be  here  observed, — Ist,  *"  The  diviaioDs 
above  written  "  were  the  divisions  in  the  will  into  precise  sums  to  each  class  ol  bursars, 
and  to  the  collector,  making  precisely  £1000  Scots  in  all ;  2d,  The  bond  had  just  inune- 
diately  before  set  forth  that  the  lands  were  then  worth  £1000  Scots  of  free  rent,  after 
paying  the  burdens,  and  we  see  from  what  is  afterwards  said  about  the  tacks,  that  the 
lands  were  then  all  let  to  tenants,  so  that  what  is  called  the  yearly  worth  of  the  lands 
obviously  was  the  yearly  rents  payable  under  the  tacks  current  at  the  time  ;  3d,  The 
efiect  to  which  the  lands  were  to  be  mortified  is  again,  and  more  explicitly  set  forth  in 
the  words  which  immediately  follow  the  words  just  quoted, — "  And  that  for  implement 
and  fulfilling  of  that  part  of  my  said  deceast  father's  settlement  anent  the  mortification 
and  destination  of  the  said  sum,  and  Lords  of  Session  their  decreet  above  written,  and 
to  the  effect  the  said  ten  scholars  and  bursars  may  be  sufficiently  secured  in  the  said 
lands  and  others  above  written,  for  payment  to  them,  according  to  the  division  above 
written,  of  the  maills,  farms,  and  duties  of  the  said  lands  yearly,  extending  to  "  (meaning, 
I  think,  to  the  extent  of)  "  the  said  sum  of  ane  thousand  pounds  yearly,  in  all  time 
thereafter." 

It  appears  to  me  that,  with  reference  to  this  clause,  and  the  general  terms  of  the 
bond  of  1656,  if  a  claim  on  behalf  of  the  charity  had  been  made  soon  after  its  date  upon 
Sir  Alexander  Irvine  to  grant  a  bond  of  annualrent  over  his  lands  of  Rinmuck  and 
Richarcharie  for  £1000  ^ts  per  annum,  the  claim  woidd  have  been  irresistible.  I  see 
nothing  to  prevent  that  or  a  similar  daim  from  being  effectually  made  still.  The  lands 
have  never  been  disponed  to  or  accepted  by  the  charity  as  satisfaction  of  the  bequest. 
The  charity,  even  upon  the  footing  of  having  accepted  or  acquiesced  in  the  bond  of 
1656,  could  not  have  been  required,  at  the  date  of  this  action,  to  have  taken  the  pro- 
perty of  the  lands  as  implement  of  that  bond,  if  it  had  been  for  the  interest  of  the  charity 
to  have  repudiated  the  property. 

Nevertneless,  if  the  bond  of  1656  had  been  followed  by  a  disposition  and  infeftment, 
vesting  the  property  of  the  lands  in  Sir  Alexander  Irvine  in  trust  for  the  charity  (on 
the  footing  of  the  non-acceptance  of  the  proper  trustees),  I  should  have  been  disposed 
to  hold  that  the  charity,  although  entitled,  even  now,  to  have  repudiated  the  property 
if  it  had  entailed  a  loss,  might  have  claimed  the  benefit,  as  there  has  been  a  gain. 

But  two  things  would,  in  that  view,  have  been  very  different  from  what  they  are. 
In  the  first  place,  the  bond  of  1656  would  have  been  solemnly  construed,  at  the  time, 
as  importing  an  obligation  to  grant  a  disposition,  and  not  a  bond  of  annualrent ;  and, 
in  the  second  place,  the  charity  would  have  stood,  on  the  face  of  the  titles,  all  along 
exposed  to  the  risks,  as  well  as  entitled  to  the  advantages  attending  a  right  ai  property 
in  the  lands, — ^for  instance,  to  the  risk  of  the  lands  being  forfeited  to  the  superior  under 
a  declarator  ob  non  sUutum  carumem,  or  a  declarator  of  non-entry. 

But  the  property  of  the  lands  was  never  conveyed  in  trust,  or  otherwise,  to  or  for 
behoof  of  the  charity.  The  bond  of  1656  was  neither  a  bond  of  annualrent  over  the 
lands,  on  the  one  hand,  nor  was  it  a  conveyance  of  the  property  of  the  lands,  on  the 
other.  It  conferred  upon  the  charity  no  real  right  in  the  lands  of  any  kind,  either 
property  or  security.  The  words,  "  mortify,  destinate,  and  appoint,"  as  your  Lord- 
ships very  well  know,  are  not  words  of  disposition  or  conveyance  of  lands  in  Scotland. 
These  words  would  be  utterly  ineffectual  for  any  such  purpose.  If  a  conveyance  of 
the  right  of  property  had  been  intended,  the  words  used  would  have  been  "  alienate 
and  dispone,"  or  "  sell,  convey,  alienate,  and  dispone,"  the  word  "  dispone  "  (as  we  all 
know)  being  essential.  In  short,  no  Scotch  conveyancer  will  say  that  the  bond  of 
1656,  in  any  view  of  it,  conveys  the  property  of  the  lands,  or  creates  a  real  right  of  any 
kind  in  the  lands.  It  is  a  deed  of  obligation  merely.  The  granter  binds  himself  to 
implement  that  obligation  by  [422]  executing  **all  contracts,  dispositions,  charters, 
procuratories  of  resignation,  and  other  securities  requisite,  containing  all  clauses  neces- 
sary, with  absolute  and  ample  warrandice  at  sdl  hands,  and  that  at  what  time  and  how 
soon  I  and  my  foresaids  be  desired."  That  is  neither  more  nor  less  than  the  usual 
redundant  clause  of  style  in  which  an  obligation  is  expressed  to  grant  all  further  deeds 
necessary  to  carry  out  the  objects  of  the  particular  deed  in  which  the  clause  occurs. 

If  a  proper  bond  of  annualrent,  to  the  amount  of  £1000  Scots  per  annum,  by  Sir 
Alexander  Irvine  in  favour  of  himself  as  trustee  for  the  charity,  with  absolute  wai^ 
randice,  and  infeftment  thereon,  had  followed  upon  the  bond  of  1656, 1  do  not  see  how 
it  could  have  been  disputed  that  Sir  Alexander  had  granted  all  "  securities  requisite, 
containing  all  clauses  necessary,  with  absolute  and  ample  warrandice  at  all  hands,* 
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to  the  very  effect  which  the  bond  of  1656  bears  to  have  been  its  object,  viz.,  "  to  the 
effect  the  said  ten  schoUars  and  bursars  may  be  paid  yearly  furth  of  the  mails  and 
duties  of  the  said  lands  according  to  the  division  aoove  written." 

Nobody  until  now  ever  called  upon  Sir  Alexander  Irvine,  or  his  successors,  to  grant 
any  deed  in  implement  of  the  bond  of  1656.  I  think  he  ou^ht  to  have  done  so 
voluntarily,  just  as  he  granted  the  bond  itself  voluntarily.  But  his  omission  to  do  so 
cannot  impose  on  him  the  obligation  to  grant  any  other  and  more  burdensome  deeds 
or  "  securities,"  than  he  undertook  by  the  bond  to  grant,  if  the  undertaking  in  the 
bond  was  itself  in  accordance  with  the  will,  which  it  appears  to  me  to  have  been. 

The  pursuers  have  condescended  upon  certain  circumstances,  instructed  by  the 
writings  produced,  as  having  followed  upon  the  bond  of  1656,  which  they  say  favour 
the  construction  they  put  upon  that  bond.  I  have  considered  these  circumstances, 
and  attentively  and  repeatedly  read  all  the  documentary  evidence,  and  I  am  humbly 
of  oranion  that  nothing  has  occurred  since  the  date  of  the  bond  of  1656  materially 
to  affect  the  case  one  way  or  the  other.  I  shall,  however,  briefly  notice  each  of  the 
circumstances  relied  on  by  the  pursuers  in  their  order. 

I.  It  is  said  (cond.  art.  10)  tnat  in  1676  Alexander  Irvine,  then  of  Drum,  claimed 
(although  unsuccessfully)  exemption  for  Kinmuck  from  augmentation  of  stipend  *"  in 
respect  the  hail  rent  thereof  was  mortified  to  the  college  of  Aberdeen  for  maintaining 
of  bursars." 

Now,  it  is  quite  true  that  the  claim  of  exemption  was  made  in  the  words  quoted. 
But  it  is  also  true  that  the  rents  of  Kinmuck  and  Richarcharie  then,  and  for  long  after- 
wards, fell  short  of  the  £1000  Scots,  so  that  this  claim  did  not  imply  a  right  to  the  pro- 
perty in  place  of  to  a  bond  of  annualrent.  Indeed,  the  decree  of  augmentation  is  rather 
adverse  to  that  view  than  otherwise ;  for  it  bears,  "  out  of  the  parsonage  teinds  of  the 
town  and  lands  of  Kinmuck,  with  the  pertinents  belonging  to  the  said  laird  of  Drum, 
of  old  stipend,"  so  much,  and  of  new  augmentation  so  much. 

IL  It  is  said  that  in  1687  an  exemption  was  obtained  for  the  lands  of  Kinmuck 
and  Richarcharie  from  the  Lords  of  the  Treasury,  from  cess,  &c.,  as  being  mortified 
lands.  But  here,  again,  the  remark  applies  that  the  rents  fell  short  of  the  £1000  Scots 
payable  out  of  them,  and,  moreover,  the  exemption  was  allowed  only  to  the,  extent , 
of  the  specific  sums  payable  to  the  different  bursars.  The  certificate  or  "  defclaration  " 
by  the  heads  of  the  College  and  Grammar  School,  dated  9th  February  1687,  specifies 
the  sums  payable  to  the  ten  bursars  for  which  the  rents  "  were  these  many  years  past, 
and  yet  are,  wholly  applied."  And  the  Act  of  10th  March  1687  by  the  Lords  of  the 
Treasury  does  the  same,  and  then  bears  to  "  free  the  said  rents  from  payment  of  all 

CUic  burdens,  viz.  arrears  of  taxation,  cess,  and  supply,  in  so  far  as  the  same  may 
extended  to  the  sums  above  specified  paid  to  the  ten  bursars  above  mentioned." 

III.  The  lands  of  Richarcharie  were  adjudged  by  the  creditors  of  Alexander  Irvine 
(5th  of  Drum)  and  sold  in  1713.  And  it  is  said  that  after  the  sale  other  rents  were 
for  some  time  am)Ued,  along  with  the  rents  of  Kinmuck,  to  make  up  the  difference 
to  the  bursars.  This  allegation,  however,  is  not  proved,  and  I  do  not  see  its  importance 
if  it  were  so,  as  it  is  obviously  not  meant  to  be  said  that  the  bursars  ever  received  more, 
in  any  one. year,  than  £1000  Scots.  The  adjudication  and  sale  of  the  lands  of  Rich- 
archarie only  illustrates  the  observation,  which  is  undoubted,  that  the  charity  never 
obtained  any  real  right  in  the  lands. 

rV.  The  pursuers  refer  to  the  proceedings  in  a  process  of  ranking  and  sale 
[423]  brought  by  the  creditors  of  John  Irvine  of  Drum  in  1733.  The  substance  of 
what  took  place  in  that  process  was  this :  The  summons  brought  bv  the  creditors 
included  Kinmuck  amongst  the  lands  to  be  sold  for  payment  of  the  debts,  but  men- 
tioned at  sametime  the  mortification  for  the  maintenance  of  the  bursars  "  by  Alexander 
Irvine  of  Drum,  grandfather  to  Alexander  Irvine  of  Drum  who  entailed  the  estate," 
and  that,  except  the  patronage,  the  family  had  since  had  no  benefit  of  these  lands, 
"  the  rents  being  taken  up  entirely  with  the  maintenance  of  these  bursars."  The  same 
statement  appears  in  the  proof,  and  in  the  scheme  made  up  of  the  rental  and  value 
of  the  lands,  and  in  the  decree  of  ranking  and  sale  of  2d  June  1736,  as  well  as  in  the 
d«;reet  of  adjudication  of  5th  July  1737,  obtained  by  the  Earl  of  Aberdeen  and  Mr. 
Patrick  Duff,  who,  on  behalf  of  themselves  and  the  other  creditors,  seem  to  have 
adjudged,  in  the  usual  way,  for  the  general  behoof.  The  process  of  ranking  and  sale 
seems  to  have  been  throughout  a  friendly  proceeding,  the  leading  creditors  being 
members  of  the  family  under  bonds  of  provision,  &c.,  who  were  desirous  to  free  the 
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estate  from  debt ;  and,  accordingly,  the  whole  estate  was  bought  in,  at  what  was, 
no  doubt,  an  easy  price,  by  Mr.  Alexander  Tytler,  in  his  own  name,  but  truly  for  behoof 
of  the  heir  and  creditors,  the  latter  of  whom  were  represented  by  the  Earl  of  Aberdeen 
and  Mr.  Duff,  on  the  understanding,  which  was  accordingly  carried  out,  that  the  lands 
of  Upper  and  Nether  Ruthvens  should  be  conveyed  to  the  Earl,  and  the  lands  of  Upper 
and  JNether  Parks  of  Drum  to  Mr.  Duff,  and  that  all  the  rest  of  the  lands  (subject  to 
a  warrandice  given  over  them  to  the  Earl  and  Mr.  Duff)  should  be  conveyed  back, 
by  a  deed  of  entail,  to  John  Irvine  and  the  heirs  male  of  his  body,  &c. 

The  pursuers  make  three  remarks  on  these  proceedings :  1st,  They  remark  that 
the  summons  calls. the  mortification  a  mortification  of  the  lands  of  ^nmuck.  But 
little  weight  can  be  given  to  that,  especially  when  we  see  that  the  summons  and  decree 
of  sale  describe  the  deed  of  mortification  as  a  deed  by  Alexander  Irvine,  the  testator 
(for  he  was  the  grandfather  of  Alexander  Irvine,  the  entailer),  whereas  the  only  deed 
which  refers  to  the  lands  at  all  is  the  deed  of  Sir  Alexander,  the  father  of  Alexander 
the  entailer.  2d,  The  pursuers  remark  that  the  rents  are  stated  to  be  taken  up  entirely 
by  the  maintenance  of  the  bursars,  so  that  the  family  had  no  benefit  by  the  lands. 
But  that,  as  already  noticed,  was  correct  in  any  view,  so  long  as  the  rents  fell  short  of 
the  bursaries ;  and  it  was  quite  right  to  state  the  fact,  even  if  the  object  had  not  been 
throughout,  as  it  obviously  was,  to  discourage  competition  and  get  back  the  main  part 
of  the  estate  on  the  easiest  terms  possible.  3d,  The  pursuers  further  remark  that  the 
lands  of  Kinmuck  are  not  described  in  the  conveyance  by  Mr.  Tytler  to  John  Irvine. 
This  is  quite  true,  but  I  fail  to  apprehend  how  the  omission,  whether  intentional  for 
some  rea^n  unexplained,  or  accidental,  can  aid  the  pursuers'  argument.  The  lands 
of  Einmuek  were  included  in  the  summons  and  decree  of  sale.  It  could  not  be  intended 
that  Mr.  Tytler  was  to  retain  them,  he  being  a  mere  trustee ;  and  if,  in  aid  of  the  titles 
subsequently  made  up  to  Kinmuck  by  the  Drum  family,  any  denudation  of  the  personal 
right  (for  it  never  was  more),  held  by  Tytler  be  necessary,  that  may  be  got  still.  If 
necessary  at  all,  it  was  and  would  still  be  equally  necessary,  whether  the  title  to  Kinmuck 
in  the  person  of  the  proprietor  of  Drum  was  to  be  in  trust  for  behoof  of  the  charity,  or 
for  his  own  absolute  oehoof.  With  the  exception  of  the  period  between  1741  and  1758, 
when,  for  the  re-ason  stated  in  the  record,  a  judicial  factory  subsisted  (on  wliich,  however, 
no  argument  was  founded  by  the  pursuers),  the  rents  of  Kinmuck  have  been  uplifted 
by  the  proprietor  of  Drum  subsequent  to  the  decree  of  sale  in  the  same  way  as  formerly. 
During  the  factory  the  leases  of  Kinmuck  were  granted  by  the  factor  with  consent  of 
Alexander  Irvine  as  heritable  proprietor  of  the  lands  of  Kinmuck ;  and  at  all  other 

Eeriods,  both  before  and  after  the  factory,  the  leases  of  Kinmuck  were  granted  solely 
y  Irvine  of  Drum  (for  the  time  being)  as  heritable  proprietor  of  the  lands  of  Kinmuck. 
In  the  course  of  the  proceedings  as  to  that  factory  the  bond  of  1656  was  obtained  from 
Tytler  and  put  on  record,  and  an  extract  of  it  furnished  to  the  magistrates  and  council 
of  Aberdeen  in  February  1741.  From  that  time  downwards  (if  not  previously)  its 
tenor  must  have  been  well  known  to  them,  but  no  change  of  administration  or  other- 
wise was  demanded  in  consequence  until  now. 

V.  The  pursuers  referred, — but  I  do  not  know  that  they  founded  any  argument  on 
it, — to  a  letter  addressed  by  Alexander  Irvine  of  Drum  to  the  Principal  of  [^41  Maris- 
chal  College  on  25th  August  1808,  in  which  he  stated  that  the  rents  of  Kinmuck, 
out  of  which  the  bursars  had  been  generally  paid,  had  never  amounted  to  £1000  Scots 
in  any  one  year,  but  that  he  expected  in  1816  to  be  enabled  to  make  them  up  to  that 
sum ;  and  on  the  other  hand,  he  had  to  propose  that  he  should  be  relieved  of  any  future 
claim  in  the  event  of  a  rise  in  the  rents  of  these  lands,  as  he  wished  to  discontinue  the 
practice  of  taking  grassums.  He  added,  "  As  the  town  of  Aberdeen  refused  the  money 
wjien  offered,  and  botli  they  and  the  college  have  an  interest  in  the  payment  of  the 
bursaries,  I  expect  both  will  reUeve  me  of  all  claim  on  the  lands  after  the  payments 
are  made  up  to  £1000."  The  Principars  answer  to  this  letter,  imderdate  28th September 
1808,  was  that  it  had  been  laid  before  the  Faculty,  and  "  I  have  now  the  pleasure  of 
informing  you  that  we  unanimously  acceded  to  your  proposal,  but  we  are,  at  the  same 
time,  of  opinion  that,  as  the  town  of  Aberdeen  had  refused  the  offer  when  it  was  formerly 
made,  that  body  had  thereby  renounced  their  right  of  interference." 

I  do  not  look  upon  these  letters  as  importing  anything  more  on  the  one  side  than 
an  expectation  that  no  question  would  be  agitated  as  to  a  claim  to  the  rents  beyond 
£1000  Scots  per  annum,  and  an  intimation  on  the  other  that  the  college  did  not  con- 
template raising  any  such  question.    It  does  not  appear  how  much  either  of  these 
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parties  knew  at  that  time  either  of  the  law  or  the  fa^ts,  and  I  think  nothing  can  be  held 
to  have  been  thereby  conceded  on  either  side.  The  pursuers  say  (cond.  art.  29)  that 
the  acquiescence  of  the  college  was  retracted,  and  that  **  a  similar  unsuccessful  attempt 
was  made  to  get  the  magistrates  of  Aberdeen  to  consent  to  a  limitation  of  the  rights 
of  the  bursars  and  scholars."  But,  of  neither  of  these  allegations  is  there  any  evidence, 
and  it  would  not  be  a  favourable  fact  for  the  magistrates  and  council  that  they  were 
made  aware  that  a  rise  of  rents  beyond  £1000  S(>ots  was  expected  to  take  place  in  or 
about  1816,  and  that  they  did  nothing  in  consequence  till  1861. 

Indeed,  it  is  a  fact  not  without  significance  the  other  way  that,  although  the  pursuers 
say  the  rents  have  exceeded  £1000  Scots  ever  since  1821,  and  the  defender  admits  that 
they  have  done  so  ever  since  1828,  no  claim  to  the  surplus  rents  (so  far  as  appears)  was 
ever  asserted  till  this  action  was  raised.  If  there  had  been  a  usage  of  paying  more  than 
£1000  Scots  per  annum,  that  would  doubtless  have  been  a  usage  inconsistent  with  the 
defender's  construction  of  the  bond  of  1656.  But  in  no  one  year  has  more  than  £1000 
Scotseverbeen  paid.  If  a  perpetual  bond  of  annualrent  for£1000Scots  had  been  granted, 
either  in  1630  or  1656,  in  the  form  I  have  mentioned,  nothing  more  than  the  free  rents 
of  the  lands  described  in  the  bond  could  have  been  realised  under  it  by  the  charity, 
any  more  than  if  the  lands  had  been  the  property  of  the  charity.  The  fact  that  less 
than  £1000  Scots  per  annum  was  paid  to  the  bursars  while  the  rents  were  less,  is  not 
therefore  a  fact  inconsistent  with  construing  the  bond  of  1656  as  an  obligation  to  grant 
a  bond  of  annualrent,  any  more  than  with  construing  it  as  an  obligation  to  convey  the 
property  of  the  lands.  If  the  rents  had  exceeded  the  £1000  Scots  from  the  date  of  the 
bond  of  1656  downwards,  the  fact  that  nothing  more  than  £1000  Scots  had  been  paid 
would,  I  think,  have  been  conclusive  in  favour  of  the  defender's  construction  of  that 
bond.  A  usage  of  that  kind  from  1821  or  1828  downyrards  is  very  much  weaker  in 
support  of  the  defender's  construction  of  the  bond  of  1656,  because  the  usage  did  not 
commence  contemporaneously  with  the  bond,  but  still  it  is  something,  and  it  is  virtually 
the  only  thing  in  tne  way  of  usage  to  construe  the  bond  which  we  have  in  the  case. 

On  the  wnole,  I  am  disposed  to  think  that,  whatever  questions  there  may  be  of 
past  accounting,  which  we  are  not  here  called  upon  to  consider,  the  offer  which  the 
defender  makes  in  the  concluding  part  of  article  17th  of  his  statement  of  facts  is  suffi- 
cient to  satisfy  his  obligations  for  tne  future.  I  think  he  is  bound  to  grant  a  bond  of 
annualrent  such  as  is  there  mentioned,  and  that  his  oblication  to  do  so  may  be  enforced, 
if  necessary,  at  the  suit  of  any  party  interested ;  but,  after  the  best  consideration  I  can 
give  to  the  case,  I  think  he  is  not  bound  to  do  more,  and  that  by  granting  such  a  bond 
he  will,  in  that  respect,  have  fulfilled  the  testator's  will. 

LoBO  Ardmillan. — ^The  question  here  is  of  much  interest  and  importance ;  but 
after  the  most  careful  consideration,  I  have  come  to  be  clearly  of  the  same  opinion 
with  your  liordships.  There  can  be  no  doubt  that  the  original  testament  bears  the 
construction  put  upon  it  by  Lord  Curriehill.  I  do  not  think  it  was  seriously  main- 
[425]-fcained  that  it  bears  a  different  construction,  and  if  Sir  Alexander  Irvine  of 
Drum,  the  son  of  the  testator,  had  immediately  after  his  father's  death,  gianted  a  right 
of  annualrent  well  secured  on  land,  of  the  value  of  the  £1000  Scots  per  annum,  it 
can  hardly  be  questioned  that  that  would  have  been  a  fulfilment  of  his  obligation.  If 
so,  that  must  still  be  the  true  standard  and  measure  of  the  obligation,  unless  it  has  been 
innovated  on,  and  altered  by  the  subsequent  procedure. 

With  r^ard  to  the  effect  of  the  subsequent  documents  foimded  on,  it  is  to  be 
observed,  that  the  original  testament  puts  the  fund  under  specific  limitations.  The 
total  amount  is  specified,  the  number  of  persons  to  be  benefited,  the  sum  to  be  bestowed 
on  each,  and  the  appropriation  of  the  small  annual  balance  is  fixed.  Under  that  deed, 
therefore,  neither  the  increase  of  the  whole  annual  sum,  nor  of  the  number  of  bursars, 
nor  of  the  allowance  to  each,  was  a  thing  provided  for  or  contemplated.  The  bequest 
is  limited  as  to  the  total  sum,  as  to  the  number  of  beneficiaries,  and  as  to  the  sum  for 
each.  Any  change  that  introduced  a  fluctuating  and  uncertain  sum  was  a  change 
not  intended  by  the  testator. 

Now,  both  in  the  decree  and  the  bond  the  directions  in  the  testament  in  this  respe<;t 
are  uniformly  and  carefully  adhered  to ;  and  therefore  I  think  it  is  throughout  the 
ruling  deed,  and  if  not  altered,  it  is  the  deed  to  which  we  must  now  give  effect. 

With  regard  to  the  decree,  I  do  not  see  that  the  will  was  iudicially  construed  by  the 
Court.  There  is  evidence  as  to  the  nature  and  the  purpose  of  the  proceedings  which 
terminated  in  that  decree,  from  which  I  gather  that  the  consideration  given  by  the 
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Court  to  the  matter  was  rather  imthe  exercise  of  their  salutary  and  equitable  juris- 
diction, than  in  the  decision  of  a  disputed  question,  raised  in  foro  conterUiaso.  I  think 
that  there  are  expressions  in  the  bond  of  1656,  and  especially  towards  the  dose  of  that 
deed,  regarding  the  division  of  the  fund,  which  are  much  more  alUed  in  significance  to 
the  creation  of  a  right  of  annualrent  than  to  the  constitution  of  a  feudal  right  of  property. 
Looking,  again,  to  the  terms  of  the  inductive  clause,  "  therefore,  and  to  the  effect  the 
said  ten  scholars  be  paid  yearly  furth  of  the  maills  and  duties  of  the  said  lands,"  I  think 
that  it  is  most  important  to  observe  the  peculiar  expression  "  furth  of  the  maills  and 
duties."  That  expression  is  different,  both  in  grammar  and  in  law,  from  the  phrase 
"  furth  of  the  lands."  It  implies  that  there  is  a  part  of  the  maills  and  duties  to  be  so 
disposed  of,  and  that  there  may  be  a  portion  of  these  maills  and  duties  not  so  disposed. 

The  scholars  and  bursars  are  to  be  paid  "  according  to  the  division  above  written," 
that  is,  a  division  of  a  certain  annual  sum,  in  certain  specific  proportions,  and  I  cannot 
read  that  direction  except  as  equivalent  to  **  according  to  the  amount  and  the  mode 
of  distribution  specified  in  the  deed." 

After  the  inductive  clause,  the  bond  proceeds,  "  to  the  effect  the  maills,  farms,  and 
duties  thereof  may  be  paid  to  them  yearly  for  their  maintenance,  according  to  the 
divisions  above  written,  iS^c,  and  to  the  effect  the  said  ten  scholars  and  bursars  may 
be  sufficiently  secured  in  the  said  lands  and  others  above  written,  for  payment  to  them 
according  to  the  division  above  written,  of  the  maills,  farms,  and  duties  of  the  said 
lands  yearly,  extending  to  the  said  sum  of  £1000  yearly."  That  is,  as  I  construe  it, 
to  the  extent  of  the  sum  of  £1000  yearly,  and  that  is  the  natural  sequence  of  the 
expression  in  the  inductive  clause  to  which  I  have  adverted,  that  the  payment  is  to 
be  "  furth  of  the  maills  and  duties  of  the  lands." 

I  think  the  bond  is  capabU  fairly  of  that  construction ;  and  if  so,  then  that  is  the 
construction  most  in  accordance  with  the  original  testament,  and  with  the  true  intent 
of  the  testator. 

I  have  only  to  add  that,  if  I  had  not  been  able  to  form  an  opinion  satisfactory  to 
my  own  mind,  on  the  construction  of  these  three  documents,  I  should  not  have  been 
disposed  to  give  effect  to  the  pleas  of  prescription  maintained  by  the  defender. 

Lord  President.— I  have  had  a  good  deal  of  difficulty  in  this  case,  there  being 
aspects  of  it  which  are  very  strong  in  one  direction,  and  circumstances  which  are  very 
strong  in  the  other.  I  agree  with  your  Lordships  in  thinking  that  the  original  deed 
had  reference  merely  to  an  annual  payment  out  of  the  sum  of  £10,000  for  bursaries, 
and  that  that  is  the  only  sound  reading  of  it.  Passing  over  the  correspondence,  and 
the  steps  taken  with  a  view  to  get  the  money  invested,  and  the  declinature  of  the 
magistrates  to  receive  it,  we  come  to  the  action  raised  by  Sir  Alexander  Irvine.  The 
decree  there  is  not  so  clear  by  any  means  as  the  will.  1  think  it  is  the  least  clear  of 
the  three  writings  that  we  have  to  deal  with.  It  is  [426]  not  very  easily  read  in  any 
view  of  it.  We  see  that  there  was  a  difficulty  about  dealing  with  this  money,  and  that 
Sir  Alexander  Irvine  put  himself  very  much  into  the  hands  of  the  Court.  He  was 
disposed  to  do  either  what  he  liimself  proposed,  or  to  put  the  money  in  the  hands  of 
the  Court,  and  let  them  do  with  it  as  tney  Uked.  The  magistrates  of  Aberdeen  made 
no  formal  appearance  in  the  action,  but  there  was  a  good  deal  of  communing  with 
them.  They  were  watching  and  influencing  the  proceedings ;  and  at  last  that  decree 
was  pronounced,  the  decemiture  of  which,  instead  of  being  the  clearest,  is  the  most 
difficult  part  to  read.  I  have  at  various  times  had  great  fifficulty  and  doubts  as  to 
the  true  reading  of  that  decemiture,  and  I  am  not  certain  that  there  is  any  very  clear 
or  satisfactory  reading  of  it  one  way  rather  than  another. 

But  I  think  that  the  deed  which  follows  it,  viz.  the  bond,  points  in  the  direction 
of  the  will,  rather  than  of  the  other  reading  suggested,  according  to  which  there  was 
to  be  a  purchase  of  lands,  which  were  to  be  the  property  of  the  bursars,  or  set  apart 
for  the  bursaries,  the  values  of  which  were  to  rise  or  fall  according  to  the  value  of  these 
lands.  There  is  something  in  the  decree  itself  also  which  points  a  little  the  same  way. 
I  allude  to  the  delay  that  is  to  take  place  in  the  investment.  The  decree  does  not  say 
that  Sir  Alexander  Irvine  is  to  set  aside  the  interest  of  the  £10,000,  and  to  add  that 
to  the  capital  sum,  and  to  invest  the  fund  thus  accumulated  in  the  purchase  of  lands. 
VVhat  it  says  is,  that  he  need  not  invest  the  money  or  acquire  the  lands  till  a  certain 
time,  thereby  leaving  the  money  in  his  hands  to  make  the  best  of  it  he  can  in  the  inter- 
val. At  the  end  of  that  time  he  is  to  acquire  sufficient  lands  for  employing  a  sum 
which  will  yield  an  annualrent  of  £1000.     If  the  accumulation  in  the  meantime  had 
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been  more  than  sufficient  to  do  that,  he  was  to  have  the  difference  himself ;  if  less, 
he  was  to  make  it  up  out  of  his  own  pocket.. 

That  part  of  the  case,  then,  is  very  peculiar.  But  that  seems  to  have  been  the 
arrangement  or  transaction  to  which  Sir  Alexander  agreed.  What  it  was  that  the 
bursars  were  to  get  at  the  end  of  the  time  mentioned  is  doubtful  upon  this  decree. 
But  I  think  that  if  we  find  that  the  deed  which  follows  it  is  more  in  accordance  with 
the  will  than  with  the  supposition  that  lands  were  to  be  purchased,  and  that  these  lands 
were  to  be  the  property  of  the  bursars,  and  that  the  rents,  great  or  small,  were  to  be 
the  measure  of  the  sum  to  be  distributed,  then  I  think  that  the  construction  of  the 
decree  which  would  harmonise  with  the  will  and  with  the  subsequent  bond,  is  the 
one  that  ought  to  be  adopted.  Now,  I  do  think  that  the  reading  of  the  bond  is  more 
in  accordance  with  the  will  than  with  the  opposite  construction.  I  think  that,  in 
arguing  this  case  (and  we  had  a  very  able  argument),  too  little  attention  was  paid  to 
the  natiire  of  the  securities  that  were  in  use  at  the  time  when  this  transaction  took 
piace,  and  to  the  language  of  the  law  at  that  time  in  reference  to  such  securities, 
which  your  Lordships  have  expounded  to-day  as  to  bonds  of  annualrent.  I  think 
that  if,  after  that  bond  was  given,  an  annualrent  of  £1000  had  been  granted  out  of 
lands  previously  belonging  to  Sir  Alexander  Irvine,  or  acquired  by  him  for  the  purpose 
of  enabling  him  to  grant  the  annualrent,  it  would  have  been  satisfaction  of  this  will, 
and  of  the  decree  which  was  to  enforce  the  will. 

A  good  many  things  happened  afterwards  that  were  very  curious  in  their  course, 
some  of  them  pointing  in  one  direction,  and  some  in  the  other.  One  of  the  things 
that  pressed  most  upon  my  mind,  and  which  1  was  desirous  to  hear  your  Jjordships' 
views  upon,  was,  that  for  a  considerable  time  Sir  Alexander  Irvine,  or  rather  his 
successors,  did  not  pay  the  full  sum  of  £1000 ;  and  there  w^  a  letter  by  an  ancestor 
of  the  defender  in  1808  which  was  very  peculiar.  He  there  says,  **  two  divinity 
bursaries,  of  200  merks  each,  making  part  of  the  above  £1000,  have  not  for  a  long 
time  been  paid ;  but  as  I  do  not  wish  to  retain  any  part  of  the  mortification,  it  is  my 
intention  to  revive  these  a  few  years  hence.  On  the  other  hand,  I  have  to  propose 
that  I  be  relieved  from  any  future  claim,  in  the  event  of  a  rise  of  the  rents  of  the 
lands  of  Einmiick." 

Now,  an  argument  was  founded  upon  that,  to  the  effect  that  he  contemplated  that 
the  future  rents,  whatever  they  might  amount  to,  would  be  available  for  tne  bursars, 
and  that  he  was  making  a  transaction  to  get  rid  of  that  liability ;  and  on  his  part, 
again,  it  seemed  to  be  cx>ntended  that  a  transaction  of  that  kind  was  made  at  that 
time,  on  which  he  founds  a  plea.  Now,  I  do  not  think  there  was  such  a  transaction 
there  as  would  have  relieved  Sir  Alexander  Irvine,  if  the  original  liability  had  been 
such  as  is  contended  for  by  the  pursuers.  I  do  not  think  that  the  plea  of  [427]  pi^^- 
seription  that  was  founded  on  this  transaction  was  a  good  plea.  The  matter  is  still 
open  to  the  observation,  that  he  contemplated  that  unless  he  secured  himself  by  some 
sort  of  acquiescence  on  the  part  of  the  college  or  those  interested,  he  would  be  liable 
for  aU  the  future  rents,  which  he  expected  to  be  greatly  increased  on  the  next  letting 
of  the  land. 

That  weighed  very  much  with  me  for  a  time.  I  think,  however,  that  if  this  letter 
admits  of  an  explanation  consistent  with  the  construction  which  I  am  disposed  to 
give  to  the  will,  the  decree,  and  the  bond,  it  ought  not  stand  in  the  way  of  arriving 
at  the  same  conclusion  with  your  Lordships. 

In  the  first  place,  the  liability  of  the  lands  for  the  annualrent  did  not  involve  a 
personal  obligation  for  payment,  and  therefore,  if  the  rents  did  not  amount  to  what 
was  necessary  to  pay  the  bursars,  he  was  not  personally  liable  to  make  that  good  But 
there  was  something  which  he  had  to  guard  against,  which  I  think  may  account  for 
his  writing  this  letter.  He  admits  in  the  letter  that  for  a  long  time  the  full  sum  of 
the  bursars'  claims  has  not  been  paid,  and  particularly  that  two  divinity  bursaries 
have  not  been  paid,  and  he  says  it  is  his  intention  to  revive  these  in  a  few  years  hence. 
But  he  wants  a  transaction  by  which  he  is  to  be  relieved  from  all  future  claims  after 
these  few  years  have  elapsed.  Now,  there  were  liabilities  at  that  time,  and  there  were 
prospective  liabihties  to  he  incurred,  not  by  him  personally,  but  by  his  lands.  In  the 
first  place,  he  had  been  taking  grassums,  and  I  think  a  claim  might  have  been  raised 
in  reference  to  these  grassums,  a  claim  to  account  for  them,  to  the  effect  of  making 
up  the  unpaid  bursaries.  But,  in  the  next  place,  if  there  was  a  deficit  of  the  rents 
to  pay  the  bursars,  and  if  that  had  gone  on  tor  some  years,  so  that  there  was  a  sum 
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of  bursary  money  due,  I  am  not  prepared  to  say,  that  if  the  lands  were  re-let  at  an 
increased  rent,  the  arrears  might  not  have  been  made  good  out  of  that  increased  rent. 
Therefore  he  had  that  risk  to  contend  with  ;  and  that  seems  to  me  very  much  in  accord- 
ance with  the  wording  of  this  letter.  It  was  a  transaction  to  protect  him  from  being 
liable  in  future  for  anything  more  than  the  yearly  sums  payable.  If  he  had  not  obtained 
the  rise  of  rents  he  expected,  it  might  be  that  by  that  letter  he  had  placed  himself  under 
a  personal  obligation  to  make  go^  the  sum  though  the  rents  fell  short.  But  that  is 
not  the  kind  of  question  we  have  to  deal  with,  and  I  am  at  present  merely  considering 
whether  there  is  or  is  not  a  sufficient  explanation  of  this  part  of  the  case  consistent 
with  what  I  think  is  the  proper  reading  of  the  will,  the  decree,  and  the  bond.  I  think  • 
there  is  ;  and  having  got  over  that  difficulty,  I  think  the  other  matters  that  followed 
on  these  deeds  are  consistent,  at  all  events  none  of  them  inconsistent,  with  the  reading 
I  am  inclined  to  give  to  the  deeds.  I  think  they  are  consistent  with  that  reading, 
but  I  must,  at  the  same  time,  say  that  I  think  a  great  portion  of  them  are  equally 
consistent  with  the  other  reading,  and  therefore,  that  they  do  not  throw  much  light 
upon  the  case. 

On  the  whole,  I  am  inclined  to  concur  in  your  Lordships'  judgment.  I  think  it 
proceeds  on  the  true  reading  of  the  deeds,  and  that  we  ought  to  alter  the  interlocutor 
of  the  Ix)rd  Ordinary. 

The  Court  pronounced  this  interlocutor : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  assoilzie  the  defender  from  the  conclusions  of  the 
libel,  and  decern :  Find  the  pursuers  liable  to  the  defender  in  expenses ;  allow  an 
account,"  &c. 
Patrick,  M*Ewen,  &  Garment,  W.S.— Arthur  Forbes  Gordon,  W.S.— Agents. 

[Reversed,  1868,  6  M.  (H.  L.)  29.  Referred  to,  Trs.  of  Carnegie  Park  Orphanage, 
1892,  19  R.  605.] 


No.  86.  IV.  Macpherson,  427.    9  Feb.  1866.     2d  Div.— Lord  Jerviswoode,  L 

Peter  Beattie  (Inspector  of  Poor  of  Barony),  "PuvsvLer.—Fraser— Burnet 

W.  D.  Wood  (Inspector  of  Poor  of  Dailly),  Defender.— 

Sol.-Gen,  Yovm^g— Millar, 

Poor — Statutory  Notice. — Notice  of  a  pauper  having  become  chargeable  was  given 
by  the  relieving  parish  to  the  parish  of  settlement,  which  denied  liability.  Afterwards 
the  pauper  ceased  for  about  twenty  months  to  require  relief,  but  she  was  then  again 
placed  on  the  roll  of  the  parish  which  had  formerly  relieved  her.  Held  that  at  this 
second  time  she  "  became  chargeable  "  in  the  sense  of  the  71st  section  of  the  Poor-law 
Act,  and  that,  consequently,  new  notice  to  the  parish  of  settlement  was  requisite  to 
preserve  recourse  against  it. 

[428]  Poor — Mora, — Notice  of  a  pauper  having  become  chargeable  was  given  by  the 
relieving  parish  to  the  parish  of  settlement,  which  deni^  habih'ty.  No  further 
claim  was  made  by  the  former  for  six  and  a-half  years.  Held  that  the  mere  lapse 
of  this  period  was  not  sufficient  to  sustain  a  plea  of  mora. 

This  was  an  action  by  the  Barony  Parish  of  Glasgow  against  the  parish  of  Dailly, 
for  repayment  of  advances  made  to  and  for  relief  from  the  future  maintenance  of  a 
pauper,  Mrs.  Carlyle,  and  her  children,  on  the  ground  that  Dailly  was  the  birth  settle- 
ment of  her  husbandi,  who  was  supposed  to  be  dead.  The  pauper,  Mrs.  Carlyle,  became 
chargeable  on  the  Barony  in  February  1853,  and  continued  in  receipt  of  relief  until 
February  1854. 

In  August  1853  the  Barony  gave  the  statutory  notice  to  Dailly.  That  parish 
denied  liability. 

In  February  1854  the  pauper  ceased  to  be  on  the  poor-roll,  and  from  that  time 
until  November  1 855,  she  was  not  a  proper  object  of  parochial  relief.  On  2d  November 
1855  she  again  became  chargeable,  and  continued  on  the  poor-roll  of  the  Barony  Parish 
until  the  present  time. 
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No  notice  was  given  to  Dailly  until  1st  October  1860. 

In  1864  this  action  was  raised,  concluding— (1)  for  declarator  that  the  pauper  had 
a  settlement  in  the  parish  of  Dailly;  (2)  for  repayment  of  £137,  15s.  7d.,  being  the 
amount  of  advances  from  February  1853  to  January  1864;  and  (3)  for  declarator 
that  the  defender  was  liable  for  future  aliment. 

The  defender  pleaded ; — (1)  Notice  of  chargeabiUty  not  having  been  given  by  the 
parish  of  Barony  to  the  parish  of  Dailly,  as  required  by  the  statute,  the  claim  sued 
tor  is  untenable.  (2)  In  any  view,  as  the  notice  given  in  1853  could  apply  only  to 
relief  afforded  in  the  period  during  which  Mrs.  Carlyle  and  her  children  remained 
paupers,  the  pursuer  cannot  recover  the  relief  which  is  said  to  have  been  administered, 
without  statutory  notice  to  the  defender,  in  the  course  of  subsequent  periods  of 
pauperism.  (3)  The  claim  sued  for,  and  especially  that  part  of  it  which  covers  relief 
said  to  have  been  afforded  to  the  pauper  between  1853  and  1860,  is  barred  and 
excluded  by  mora,  and  implied  abandonment. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "  Finds,  1st,  That  the  pauper- 
ism of  Mrs.  Anne  M*Cartney  or  Carlyle  .  .  .  commenced  on  or  before  the  26th 
February  1853,  and  that  notice  of  the  said  pauper  and  her  children  having  become 
chargeable  was  not  given  to  the  inspector  of  the  parish  of  Dailly,  defender,  until  the 
24th  of  August  of  the  said  year,  previous  to  which  period  aUment  had  been  supplied 
to  the  pauper  to  the  amount  of  £6,  19s.  6d;  2d,  that  statutory  notice  of  the  said 
paupers  having  become  chargeable  was  given  by  the  pursuer  to  the  defender  on  or 
about  the  24th  August  1853,  and  that  on  the  1st  February  1854  the  defender  wrote  to 
the  pursuer  denying  liabiUty,  on  the  ground  that  the  settlement  of  the  paupers  was 
in  the  parish  of  6irvan,  in  which  it  was  alleged  Poter  Carlyle,  the  husband  of  the  said 
pauper,  Mrs.  Carlyle,  had  acquired  a  settlement  by  industrial  residence;  3d,  that 
in  the  defences,  No.  7  of  process,  lodged  in  the  present  action,  the  defender  repeated 
the  same  ground  of  non-liability,  and  averred  that  although  Peter  Carlyle  was  born 
in  the  defender's  parish,  he  had  left  it  in  early  Hfe,  and  had  long  lived  in  Girvan,  and 
that,  in  particular,  he  had  resided  in  Girvan  for  at  least  five  years  continuously  before 
1853  without  having  recourse  to  common  begging,  and  without  having  received  or 
applied  for  parochial  rehef,  and  that  he  retain^  in  1853  the  settlement  which  he  had 
so  acquired ;  and  4th,  that  the  pursuer  afforded  parochial  relief  to  the  said  pauper 
and  her  children  for  the  periods  and  to  the  amount  set  forth  in  the  second  and  third 
articles  of  the  revised  condescendence  on  his  behalf :  Further,  and  with  reference 
to  the  above  findings,  sustains  the  first  plea  in  law  for  the  defender,  in  so  far  only  as 
the  same  is  appUcable  to  the  sum  of  £6,  1 9s.  6d.  referred  to  in  the  preceding  first  finding, 
but  quoad  ultra  repels  the  same  and  the  remaining  pleas  in  [429]  defence,  and  fincb, 
declares,  and  decerns  in  terms  of  the  first  and  third  conclusions  of  the  summons : 
Decerns  also,  in  terms  of  the  second  conclusion  of  the  summons,  for  £137,  15s.  7d. 
of  principal,  and  £40,  lOs.  lOd.  of  periodical  interest,  but  under  deduction  of  the  said 
sum  of  £6,  19s.  6d.,  and  the  proportion  of  interest  thereon,  to  which  extent  the  pursuer 
has  restricted  the  conclusions  of  the  summons  :  Decerns  also  for  interest  on  this  sum 
now  decerned  for  from  2d  July  1864  till  paid  :  Finds  the  defender  liable  to  the  pursuer 
in  the  expenses  of  process,  of  which  allows  an  account,"  &c.  * 

*  "  Note. — ^This  case  is  of  importance  to  the  partiesfasTCspects  pecuniary  amount, 
and  is  further  one  of  considerable  nicety  as  respects  the  plea  of  mora  maintained  in 
defence,  and  the  appUcation  of  which  to  the  facts  which  here  present  themselves  has 
been  supported  on  the  one  side  and  resisted  on  the  other  with  much  ingenuity. 

"  It  appears  to  the  Lord  Ordinary  to  be  unnecessary  that  he  should  here  comment 
on  the  various  decisions  quoted  in  the  debate.  The  result  of  them  all,  as  he  conceives, 
is  that  the  plea,  as  one  of  equity,  must  be  considered  in  strict  relation  to  the  special 
circumstances  in  which  it  is  urged.  As  appUed  to  cases  of  the  present  class,  there  is  on 
the  side  of  the  argument  for  the  pursuer  the  strong  plea  that  his  parish  has  been  called 
on  to  pay  for  the  support  of  a  pauper  which  rightfully  that  of  the  defender  ought  all 
along  to  have  borne,  and  must  have  borne,  had  not  a  ground  of  defence  been  set  up  and 
maintained  which  is  now  admitted  to  have  no  sound  foundation  on  which  to  rest. 

"  On  the  other  hand,  it  is  trUe  that  the  pauperism  of  those  to  whom  the  reUef  was 
afforded  was  not  continuous,  and  that  the  pursuer  did  not  renew  the  notice  of  their 
having  been  chargeable  for  a  very  considerable  period.  Yet  looking  to  the  fact  that 
the  defender,  even  after  this  action  was  in  Court,  denied  liability  on  the  original  grounds. 
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The  defender  reclaimed.  * 

Lord  Jusuck-Clerk. — My  Lords,  this  action  is  brought  to  recover  a  sum  of  £137, 
158.  7d.,  being  the  aggregate  amount  of  a  variety  of  advances  made  by  the  Barony 
Parish  of  Glasgow  for  support  of  a  pauper  and  her  children ;  and  the  action  is  directed 
against  the  parish  of  Dailly,  who  admit  that  the  pauper's  settlement  is  in  that  parish. 
The  grounds  of  defence  stated  to  the  action  are  want  of  statutory  notice,  and  mora, 
and  we  have  now  to  dispose  of  these  separately. 

It  is  necessary  to  attend  to  the  fact«.  The  account  sued  for  begins  in  February 
1853,  and  terminates  in  January  1864,  a  period  of  nearly  eleven  years.  It  appears 
that  no  statutory  notice,  in  terms  of  the  Tlst  section  of  the  Poor-I^aw  Act,  was  given 
to  Dailly  till  24th  August  1853,  and  therefore  for  the  period  between  February,  when 
chargeabilit^  began,  and  August  1853,  the  pursuer  has  no  claim  of  relief,  and  no 
question  arises.  The  pauper  continued  to  receive  aliment  from  August  1853  till  23d 
February  1854,  and  if  there  be  no  good  defence  on  the  ground  of  mora,  then  Barony 
is  entitled  to  recover  this  part  of  the  account.  But  from  February  1854  to  November 
1855  nothing  is  charged  tor  the  pauper,  and  this  interval  of  twenty  months  is  a  very 
important  element  in  the  case. 

It  is  averred  by  Dailly,  that  durine  this  period  no  aliment  was  furnished  by  Barony, 
because  the  pauper  Mrs.  Cariyle  and  her  children  had  then  ceased  to  be  proper  objects 
of  parochial  relief,  and  that  is  admitted  by  the  pursuer.  In  that  state  of  the  fact  the 
(mestion  arises  whether,  when  the  pauper  became  again  charge-[430}^ble  on  3d 
November  1855,  it  was  necessary  for  the  Barony  Parish  to  give  another  notice  under 
the  7 1st  section,  in  order  to  secure  recourse  against  Dailly  for  the  aliment  to  be  furnished 
after  that  date.  This  is  an  important  question,  and  we  have  had  a  good  deal  of  argu- 
ment addressed  to  us  on  the  legal  construction  of  the  7 1st  section,  as  well  as  arguments 
ah  ineonvenienti.  I  confess,  however,  that  I  do  not  attach  much  importance  to  the 
latter.  We  must  give  a  fair  and  reajBonable  construction  to  the  section,  always  having 
regard  to  the  kind  of  subject  the  statute  is  dealing  with. 

Now,  the  words  of  the  statute  are,  "  that  in  all  cases  in  which  relief  shall  be  afforded 
by  one  parish  or  combination  to  a  poor  person  having  a  settlement  in  another  parish 
or  combination,  written  notice  of  such  poor  person  having  become  chargeable  shall 
be  given  to  the  inspector  of  the  poor  of  the  parish  or  combination  to  which  such  poor 
person  belongs ;  and  the  parish  or  combination  affording  relief  shall  not  be  entitled 
to  recover  for  any  charges  or  expenses  incurred  in  respect  of  such  poor  person,  except 
from  and  after  the  date  of  such  notice."  A  written  notice  is  therefore  required  when 
a  poor  person  has  become  chargeable  ;  and  the  question  is,  whether  this  poor  person, 
having  been  chargeable  from  February  1853  to  February  1854,  and  then  ceased  to 
be  chargeable,  and  having  again  become  chargeable  in  November  1855,  whether  the 
latter  chargeability  was  within  the  meaning  of  the  Act  of  Parliament,  the  occurrence 
of  a  poor  person  having  become  chargeable  ?  It  has  been  represented  to  us  that  it 
would  be  unreasonable  to  require  a  new  notice  after  every  break  in  the  continuity  of 
pauperism.  Now,  I  should  be  sorry  so  to  construe  the  Act  of  Parliament.  Many 
breaks  may  occur  in  the  continuity  of  the  aliment,  after  which  no  fresh  notice  would 
be  requisite  ;  for  a  poor  person  may  cease  to  be  chargeable  without  being  restored  to 
the  position  of  a  person  of  industry,  capable  of  acquiring  an  industrial  settlement.  It 
would  be  inconsistent  with  the  true  meaning  of  the  statute  to  say  that  whenever  a 
pauper  obtains  relief  after  a  break  in  the  chargeability,  however  limited,  that  poor 
person  has  "  become  chargeable  "  in  the  sense  of  the  Act. 

the  Lord  Ordinary  thinks,  on  the  whole,  that  that  party  cannot  with  justice  maintain 
the  plea  of  mora, 

"  As  respects  the  sum  of  £6,  19s.  6d.,  advanced  before  the  first  notice,  it  appears  to 

the  Lord  Ordinary  not  to  be  chargeable  against  the  defender  under  the  71st  section 

.  of  the  statute.    But  as  the  pursuer  intimated  on  revisal  his  willingness  to  depart  from 

and  restrict  his  demands  by  this  amount,  the  Lord  Ordinary  is  not  prepared  to  say  that 

the  finding  of  expenses,  if  otherwise  justifiable,  ought  thereby  to  be  affected." 

*  Pursuer's  Authorities.— Sesth.  v.  Taylor,  Jan.  21,  1848,  10  D.  377 ;  Jack  r. 
Simpson,  ante,  vol.  ii.  1221. 

Defender's  Authorities.— Jack  v.  Fraser,  July  19,  1861,  4  Poor-Law,  Mag.  p.  22; 
Hay  V.  Knox,  June  20,  1850,  12  D.  1060;  Hay  r.  Jack,  Feb.  15,  1853,  15  D.  388; 
Jack  V.  Simpson,  ante,  vol.  ii.  1221. 
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But  the  other  extreme  way  be  presented.  Suppose  that  a  pauper  obtains  relief 
in  his  youth,  and  then  ceases  to  be  chargeable,  and  becomes  an  industrious  citizen, 
and  continues  self-supporting  for  twenty  years,  but  without  ever  having  acquired 
another  settlement,  he  then  falls  into  poverty,  and  becomes  again  a  proper  object  of 
parochial  reliet ; — ^in  such  a  case,  can  it  seriously  be  argued  that  a  new  notice  would 
not  be  required  1  Yet  the  pursuer's  argument,  to  be  consistent,  impUes  that  it  would 
not.  It  is  maintained  that  a  notice  once  given  is  a  standing  notice  for  the  full  period 
of  the  poor  person's  life.  I  can  just  as  Uttle  adopt  that  conclusion,  as  hold  that  every 
short  break  in  the  continuity  of  the  aliment  requires  a  new  notice.  We  have  been 
told  that  any  middle  course,  making  every  case  wholly  dependent  on  the  discretion 
of  the  Court,  would  lead  to  imcertainty  perfectly  intolerable.  I  am  not  afraid  of  any 
such  result.  We  cannot  foresee  every  case  which  way  occur,  but  we  may  lay  down  a 
general  rule  which  will  apply  in  most  cases.  Wherever  it  can  be  fairly  and  distinctly 
alleged,  a^  here,  that  for  a  considerable  period  of  time  a  person  has  ceased  to  be  a  proper 
object  of  parochial  reUef ,  and  has  become  self-supporting,  if  he  should  again  be  admitted 
to  the  roll  of  paupers,  he  is  in  the  position  of  a  poor  person  having  become  chargeable 
within  the  meaning  of  the  section.  I  think  this  is  the  fair  and  reasonable  construction 
of  the  Act  of  Parliament,  and  one  not  calculated  to  entail  any  hardships  on  those  engaged 
in  the  practical  administration  of  the  poor-law. 

Applying  that  test  to  the  facts  of  the  present  case,  I  am  of  opinion  that  the  break 
of  twenty  months  was  of  such  a  nature,  that  when  the  pauper  again  came  back  to  the 
Barony  Parish  in  December  1855,  and  applied  for  relief,  it  was  a  new  and  independent 
chargeability  in  the  sense  of  the  clause,  and  that  a  new  notice  was  required.  This 
view  has  the  effect  of  defeating  the  pursuer's  claim  for  advances  made  between  3d 
November  1855  and  1st  October  1860,  when  a  new  notice  was  given. 

As  regards  the  aliment  subsequent  to  October  1860,  and  prior  to  1855,  the  only 
defence  is  the  plea  of  mora.  We  have  been  told  that  there  can  be  no  Twora,  because, 
when  the  notice  was  originally  given  in  August  1853,  the  parish  of  Dailly  repudiated 
the  claim,  and  denied  all  liability.  I  confess  I  cannot  understand  that  argument,  for 
I  do  not  see  how  the  plea  of  mora  can  have  any  existence,  except  where  the  [431]  parish 
of  settlement  denies  liability.  Where  there  is  an  admission,  there  can  be  no  mora  ; 
the  relieving  parish  then  becomes  the  agent  of  the  parish  which  admits  its  Kability.  It 
is  only  in  the  case  of  a  denial  that  the  plea  emerges.  Do  the  circumstances,  then,  of 
the  present  case  found  the  plea  of  mora  1  It  seems  to  me  that  all  the  elements  necessary 
to  raise  that  plea  are  awanting,  excepting  mere  lapse  of  time ;  all  the  other  circum- 
stances are  in  favour  of  the  pursuer ;  and  I  am  aware  of  no  case  where  the  lapse  of 
such  a  period  of  time  as  exists  here  has  been  held  per  se  sufficient  to  sustain  the  plea  ; 
and  I  am,  therefore,  for  repelling  the  defence  so  far  as  the  plea  of  mora  is  concerned. 

Lord  Cowan. — I  concur  in  your  Lordship's  construction  of  the  71st  section.  I 
have  been  assisted  in  arriving  at  this  opinion  by  considering  that  the  object  of  requiring 
notice  to  be  given  is  to  enable  the  parish  receiving  it  to  make  timeous  inquiry ;  and  if 
satisfied,  to  make  provision  for  the  pauper's  support  in  the  assessment  which  should 
meet  the  liabilities  of  each  year. 

I  have  hesitation  in  repelling  the  defence  of  mora.  Six  and  a-half  jjears  is  a  long 
time,  and  I  remember  a  case  in  which  a  lapse  of  seven  years  waa  held  sufficient  to  sustain 
the  plea.    But  though  I  have  difficulty,  I  am  not  disposed  to  differ. 

liORDS  Benholmg  and  Neaves  concurred  with  the  Lord  Justice-Clerk. 

This  interiocutor  was  pronounced : — ^"  Eecall  the  said  interlocutor :  Find  that 
the  pauper  became  chargeable  to  the  Barony  Parish,  pursuer,  in  February  1853,  and 
continued  chargeable  till  the  23d  February  1854 :  Find  that  statutory  notice  of  her 
haring  become  chargeable  was,  for  the  first  time,  given  to  the  parish  of  Dailly  by  the 
inspector  of  Barony,  on  the  24th  of  August  1853  :  Find  that  from  the  23d  of  February 
1854  to  2d  November  1855  the  said  pauper  was  not  a  proper  object  of  parochial  relief : 
Find  that  on  the  2d  November  1855  the  said  pauper  again  became  chargeable  to 
the  parish  of  Barony :  Find  that  no  statutory  notice  was  on  that  occasion  given  by 
the  Barony  parish  to  the  parish  of  Dailly,  of  the  pauper  having  become  chargeable, 
and  that  no  such  notice  was  given  till  Ist  October  1860  :  Find  that  the  pursuer  is  not 
entitled  to  recover  any  part  of  the  sums  advanced  to  the  pauper  after  she  became  a 
second  time  chargeable  on  2d  November  1855,  and  before  the  notice  of  1st  October 
1860  was  given  :  Repel  the  plea  of  mora,  and  in  respect  of  the  above  findings  decern 
against  the  defender  for  £32,  lis.  5d.,  being  the  amount  of  advances  made  to  the  pau]  or 
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between  24th  August  1853  and  23d  February  1854,  and  of  advances  made  subsequent 
to  1st  October  1860,  with  periodical  interest  thereon :  Find  the  pursuer  entitled  to 
expenses  down  to  the  closing  of  the  record :  Find  the  defender  entitled  to  the  expenses 
of  process  after  the  closing  of  the  record,  but  to  the  extent  only  of  three-fourth  parts 
of  the  taxed  amount  thereof,  and  remit  to  the  Auditor  to  tax  the  said  expenses,  and  to 
report." 

John  Thomson,  S.S.C.— Patrick,  M*Ewen,  &  Carbient,  W.S.— Agents. 


No.  87.  IV.  Macphkrson,  431.    9  Feb.  1866.    2d  Div.— Lord  Barcaple,  R 

Francis  Kiernan  (Mi-s.  Campbeirs  Executor),  Pursuer.— ffordoa— 

J.  T.  Anderson, 
Douglas  Wimberley  and  Another  (Campbeirs  Tutors),  Defenders.— 

Dv/ndas—Macpherson. 

Entail — Bond  of  Annuity — Liferent. — ^A  deed  of  strict  entail  gave  power  to  the  heirs 
of  entail  "  to  provide  and  secure  their  lawful  wives  "  "  in  competent  liferent  provi- 
sions out  of  the  lands,"  "  and  to  grant  bonds  or  obUgations  for  the  same,"  it  being 
provided  that  these  should  not  be  ourdens  upon  or  aflfect  the  lands,  but  should  aflfect 
only  the  rents.  An  heir  of  entail  having  executed  a  bond  of  annuity  in  favour  of 
his  wife,  held  that  the  widow's  right  under  the  bond,  being  merely  a  right  of  liferent, 
could  not  affect  the  rents  of  the  entailed  estate  accruing  iSter  [432]  her  death  ;  and, 
therefore,  (2)  that  the  executor  of  the  widow,  who  had  not  drawn  the  sum  due  to 
her  under  her  bond  of  annuity,  had  no  right  to  recover  the  arrears  from  an  heir  of 
entail  who  had  succeeded  since  the  widow's  death,  and  who  did  not  represent  the 
heir  during  whose  possession  the  arrears  had  accumulated. 

This  was  an  action  of  declarator  and  payment  raised  by  Kiernan,  as  executor  of  the 
deceased  Mrs.  Campbell,  widow  of  the  late  Lieut. -Colonel  Campbell  of  Kilmartin,  after- 
wards of  Blackball,  a^inst  the  tutors  of  Alexander  D.  Campbell,  heir  in  possession  of 
the  entailed  estate  of  Blackball,  in  order  to  have  it  found  and  declared  that  the  arreare 
of  annuity  due  to  Mrs.  C-ampbell  under  a  bond  of  annuity,  with  interest  thereon,  formed 
a  charge  on  the  rents  of  the  estate,  due  and  to  become  due ;  and  farther,  that  the  said 
arrears  and  interest  formed  a  just  debt  of,  and  may  be  recovered  from  the  defender, 
the  heir  of  entail  in  possession,  to  the  extent  of  the  rents  which  have  been  or  may  yet 
be  drawn  by  him  from  the  said  estate.    There  was  also  a  petitory  conclusion  for  pajnnent. 

The  estate  of  Kilmartin  was  held  under  a  strict  entail,  which,  inter  alia,  provided 
against  alterations  of  the  order  of  succession,  and  also  that  it  "  shall  not  be  lawful  for 
the  substitutes  or  heirs  of  tailzie  to  sell,  wadset,  alienate,  or  dispone,  either  irredeemably 
or  under  reversion,  nor  to  excamb,  nor  yet  to  burden  with  infeftments  of  annualrent, 
or  any  other  servitudes  or  burden  whatever,  the  tailzied  lands  and  others  hereby  dis- 
poned, nor  any  part  thereof,  excepting  only  as  is  hereinafter  excepted,  nor  to  set  tacks 
or  rentals  of  the  said  tailzied  lands  and  estate,  or  any  part  thereof,  for  any  longer  space 
than  nineteen  years,  and  without  diminution  of  the  rental,  nor  yet  to  contract  debts, 
or  even  to  commit  treason,  nor  to  do  any  other  fact  or  deed  of  omission  or  commission, 
civil. or  criminal,  directly  or  indirectly,  in  any  sort  whereby  the  said  tailzied  lands  and 
estate,  or  any  part  thereof,  may  be  afi'ected,  adjudged,  or  any  manner  of  way  evicted." 
Then  followed  a  variety  of  usual  clauses,  winding  up  with  a  provision  that  the  wives 
and  husbands  of  the  heirs-substitutes  shall  be  excluded  from  all  right  of  courtesy  and 
terce— "  But  excepting,  nevertheless,  and  reserving  from  the  said  limitations  and  clauses 
irritant,  full  power  and  liberty  to  the  substitutes  and  heirs  general  and  of  taiUie  before 
specified,  and  each  of  them,  notwithstanding  of  the  premises,  to  provide  and  secure 
their  lawful  wives  and  husbands  respectively,  in  competent  liferent  provisions  out  of 
the  lands  and  others  above-mentioned,  and  to  grant  bonds  or  obligations  for  the  same 
not  exceeding  one-fourth  part  of  the  free  rents  of  the  said  taillied  lands  and  estate,  .  .  . 
And  providing  always  that  it  shall  neither  be  liesome  or  lawful  to  the  said  wives  or 
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husbands  to  whom  annuities  may  be  granted  in  manner  foresaid,  nor  to  the  said  heirs 
general,  or  of  taillie,  or  any  of  them,  to  sell  or  alienate  any  part  of  the  said  taillied  lands 
and  estate,  under  the  irritancy  before  written,  for  payment  of  such  annuities  to  wives 
or  husbands,  nor  shall  the  same  be  any  burden  upon  or  anywa3rs  a£fect  the  property 
of  the  said  taillied  lands  and  estate,  nor  shall  any  adjudication  or  other  diligence  be 
competent  against  or  for  evict^ig  the  said  tailUed  lands  and  estate  for  the  said  annuities 
or  provisions,  which  are  only  to  be  a  ground  for  affecting  the  rents,  maills,  and  duties 
of  the  same,  without  prejudice  to  the  said  wives  or  husbands  of  using  all  legal  diligence 
and  execution  against  the  persons  of  the  said  heirs,  or  any  other  estate,  real  or  personal, 
belonging  to  them,  or  against  the  tenants  and  possessors  of  the  said  taillied  lands  and 
estate,  and  the  rents,  maills,  and  duties  thereof  as  aforesaid,  for  recovering  payment  of 
their  said  provisions  respectively  as  accords,  such  annuities  being  hereby  declared  pre- 
ferable on  the  rents  of  my  estate  in  the  order  of  their  date  or  time  to  all  debts  whatever 
to  be  contracted,  or  provisions  to  be  granted  by  any  heir  or  substitute,  till  the  prior 
annuities  and  provisions  are  fully  paid  off,  and  which  annuities  and  provisions  are  at 
all  times  expressly  hereby  provided  to  be  preferable  on  the  rents  of  my  taillied  lands 
and  [433]  estate  to  the  private  debts  of  the  heirs  or  substitutes  of  taillie  in  possession 
thereof." 

In  1827  lieut-CoIonel  Campbell,  the  heir  of  entail  in  possession,  granted  a  bond  of 
annuity  of  £300  a-year  in  favour  of  his  wife,  Mrs.  Campbell. 

A  private  Act  of  Parliament  was  obtained  vesting  the  estate  of  Kilmartin  in 
trustees,  with  a  power  of  sale  to  pay  entailer's  debts,  and  with  directions  to  reinvest 
the  surplus  in  lands  to  be  entailed  in  the  same  terms  as  the  Kilmartin  entail. 

The  trustees  sold  Kilmartin,  and,  in  order  to  give  the  purchaser  a  good  title,  Mrs. 
Campbell  renounced  her  annuity,  on  condition  that  it  should  subsist  as  a  burden  over 
the  balance  of  the  price,  and  be  reconstituted  over  anv  lands  bought  therewith. 

In  1831  the  trustees  bought  the  estate  of  Blackball,  and  conveyed  it  to  Lieut- 
Colonel  Campbell,  "  But  always  with  and  under  the  real  and  preferable  burden  of  the 
annuity  of  £300,  payable  half-yearly,  to  the  said  Mrs.  Mary  Shearer  Hemsworth  or 
Campbdl,  wife  of  the  said  Lieut.-Colonel  John  Campbell,  when  she  shall  become  his 
widow ;  and  providing  and  declaring,  as  it  is  hereby  specially  provided  and  declared, 
that  the  said  annuity  shall  not  be  a  burden  upon  or  anjrwise  affect  the  property  of  the 
said  tailzied  subjects  and  estate  above  conveyed,  nor  shall  any  adjudication  or  other 
diligence  be  competent  against  or  for  evicting  the  said  taillied  lands  and  estate  for  the 
said  annuity,  which  is  omy  to  be  a  ground  for  affecting  the  rents,  maills,  and  duties  of 
the  same,  without  prejudice  to  the  said  annuitant  using  all  legal  diligence  and 
execution  against  the  persons  of  the  said  heirs  of  entail,  or  any  other  estate,  real  or 
personal,  bdonging  to  them,  or  against  the  tenants  or  possessors  of  the  said  taillied 
lands  and  estate,  and  the  rents,  maills,  and  duties  thereof,  as  aforesaid,  for  recovering 
payment  of  her  said  annuity  as  accords,  such  annuity  being  hereby  declared  preferable 
on  the  rents  of  the  said  estate,  and  that  to  all  debts  whatever,  Contracted  or  to  be 
contracted  by  the  said  Lieut.-Colonel  John  Campbell,  or  anv  of  the  said  heirs ;  and 
these  presents  are  also  granted  with  and  under  the  whole  conditions,  provisions, 
limitations,  prohibitions,  restrictions,  clauses  irritant  and  resolutive,  exceptions, 
declarations,  powers,  faculties,  and  reservations,  and  others  hereinafter  expressed,  and 
no  otherwise,  all  as  contained  in  "  the  deed  of  entail  of  Kilmartin. 

In  1832  Lieut.-Colonel  Campbell,  on  the  narrative  that  it  was  proper  that  he 
should  execute  another  bond  of  annuity  in  favour  of  his  wife,  "  to  the  same  amount, 
and  secured  over  the  said  lands  and  estate  of  Blackball  in  the  same  manner  as  the  one 
before  recited  which  she  held  over  the  estate  of  Kilmartin  before  the  sale  thereof," 
granted  the  bond  of  annuity  now  in  question,  on  which  his  wife,  Mrs.  Campbell,  was 
infeft 

This  bond  of  annuity  recited  the  above-quoted  clauses  of  the  entail,  and  contained 
this  assignation  to  the  rents : — "  And,  moreover,  I  hereby  assign  and  convey  to  the 
said  Mary  Shearer  Hemsworth  or  OampbcU,  her  heirs  and  assignees,  as  much  of  the 
first  and  readiest  of  the  rents,  maills,  and  duties  of  the  said  lands  and  others  which 
shall  be  due  at  the  time  of  my  decease,  and  which  shall  become  due  thereafter,  during 
the  life  of  the  said  Mary  Shearer  Hemsworth  or  Campbell,  as  will  completely  satisfy 
and  pay  her  the  annuity,  which  for  the  time,  and  in  the  events  foresaid,  shall  happen 
to  exist,  and  the  interest  thereof  while  remaining  unpaid,  and  termly  penalties  alx)ve 
«P«afied,  if  incurred." 


464  KiERNAN  V.  Campbell's  tutors  [1866]   iv.  icagphebsok,  m. 

Colonel  Campbell  predeceased  his  wife  in  1856.  He  was  succeeded  in  the  estate  of 
Blackball  by  his  nephew,  Major  Campbell 

Mrs.  Mary  Hemsworth  or  Campbell  died  in  1860. 

Major  Campbell  died  in  1861.  He  was  succeeded  in  the  entailed  estate  by  his 
son,  Alexander  D.  Campbell,  who  neither  represented  him,  nor  Colonel  Campbell,  the 
preceding  heir. 

[434]  During  Mrs.  Hemsworth  or  Campbell's  life  no  part  of  the  annuity  due  to  her 
was  claimed  by  or  paid  to  her,  except  a  sum  of  £130  remitted  in  1857  to  a  relative  oa 
her  account.  Mrs.  Campbell,  by  testament,  nominated  the  pursuer  Kieman  to  be 
her  executor. 

Major  Campbell's  personal  estate  proved  insufficient  to  pay  his  debts. 

The  pursuer  in  1864  raised  this  action  against  the  tutors  of  Major  Campbell's  son, 
as  heir  of  entail,  for  payment  of  the  arrears  of  Mrs.  Campbell's  annuity,  amounting, 
with  interest,  to  £556,  14s.  8d. 

The  pursuer  pleaded ;— (2)  The  defenders,  as  representing  the  heir  of  entail  now  in 
possession  of  the  entailed  estate  of  Blackball,  are  UaUe  in  pa3rment  as  concluded  for,  in 
respect  of  the  terms  of  the  bond;  and,  separatim,  of  their  intromissions  with  the  rents 
of  the  estate. 

The  defenders  pleaded  ;--(l)  By  the  bond  of  annuity  foimded  on,  the  security 
conferred  over  the  rents  of  the  estate  of  Blackball  was  limited  to  those  which  should 
be  due  at  the  time  of  the  decease  of  the  late  Colonel  John  Campbell,  or  which  should 
become  due  thereafter  during  the  life  of  his  widow.  (2)  In  no  view  can  the  said 
security  be  held  to  attach  to  rents  which  fell  due  after  the  death  of  both  the  annuitant 
and  the  heir  in  possession  at  the  time  when  the  termly  payments  of  the  annuitv 
ought  to  have  been  made.  (3)  The  last  heir  in  possession  of  the  estate  of  Blackhall 
having  survived  the  annuitant,  and  not  being  represented  by  the  present  defender, 
Alexander  Douglas  Campbell,  no  liability  can  be  held  to  attach  to  the  said  Alexander 
Douglas  CampMl  or  his  estate,  or  to  the  rents,  mulls,  and  duties  of  the  estate  of 
Blackhall,  or  to  the  defenders,  as  introraitting  therewith.  (4)  In  the  circumstances,  the 
defenders  are  entitled  to  be  assoilzied  from  the  conclusions  of  the  action,  with  expenses. 

The  Lord  Ordinary  pronounced  this  interlocutor : — **  Finds  that  the  late  Lieutenant- 
Colonel  John  Campbell,  institute  in  possession  of  the  entailed  estate  of  Blackhall  under 
the  deed  of  entail  thereof,  died  on  16th  April  1856,  leaving  a  widow,  the  now  deceased 
Mrs.  Mary  Shearer  Hemsworth  or  CampMl,  in  whose  favour  he  had  executed,  imder 
power  contained  in  the  said  deed  of  entail,  the  bond  of  annuity,  dated  3d  May  1832, 
founded  upon  in  this  action,  on  which  she  was  inf eft  in  June  thereafter :  Finds  that 
the  said  LieutenantColonel  John  Campbell  was  succeeded  in  the  said  entailed  estate  by 
Major  Colin  Campbell,  who  continued  in  possession  of  the  estate  imtil  his  death  on 
27th  April  1861,  when  he  was  succeeded  in  the  estate  by  his  son,  Alexander  Douglas 
Campbell,  a  pupil,  who  is  represented  by  his  tutors  as  defenders  in  this  action :  Finds 
that  the  said  Mrs.  Mary  Shearer  Hemsworth  or  Campbell  died  on  9th  May  1860, 
during  the  lifetime  of  the  said  Major  Colin  Campbell,  the  father  of  the  said  pupal: 
Finds  that  it  is  not  alleged  that  the  said  pupil  represents  his  father,  the  said  Major 
Colin  Campbell,  or  his  granduncle  the  said  Lieutenant-Colonel  John  Campbell,  the 
grantor  of  the  said  bond  of  annuity :  Finds  that  this  action  has  been  brougnt  by  the 
pursuer,  as  executor  of  the  said  Mrs.  Mary  Shearer  Hemsworth  or  Campbdl,  against 
the  defenders  as  tutors  of  the  said  Alexander  Douglas  Campbell,  to  have  an  arrear  or 
balance  of  the  annuity  under  the  said  bond,  which  is  alleged  to  have  been  unpaid  at 
the  death  of  the  said  Mrs.  Campbell,  declared  to  form  a  charge  on  the  rents  due,  and 
to  become  due,  from  the  said  entailed  estate,  and  for  recovery  of  the  said  balance : 
Finds  that  by  the  terms  of  the  power  in  the  said  deed  of  entail  under  which  the  said  bond 
of  annuity  was  granted,  and  of  the  said  bond  of  annuity  itself,  and  of  the  infeftment 
which  followed  thereon,  the  said  annuity  or  arrear  thereof  does  not  form  a  charge  on 
the  rents  of  the  said  entailed  estate  for  any  period  subsequent  to  the  death  of  the  said 
Major  Colin  Campbell,  and  the  said  Alexander  Douglas  Campbell,  as  an  heir  of  entail, 
is  not  Uable  for  the  said  annuity,  or  arrear  thereof :  Sustains  the  second,  third,  and 
fourth  pleas  in  law  for  the  defenders :  Assoilzies  them  from  the  whole  conclusions 
[435]  of  the  Ubel,  and  decerns :  Finds  the  pursuer  Kable  in  expenses :  Allows,"  &c.* 

*  "  Note.— This  action  is  brought  by  the  executor  of  Mrs.  Campbell,  the  widow  of 
a  former  heir  of  entail  of  the  estate  of  BiackhaU,  to  have  it  dedared  that  arrears  of 
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[436]  The  pursuer  reclaimed. 
The  Court  ordered  case& 


annuity,  which  accrued  during  her  life  under  a  bond  of  annuity  granted  bv  her 
husband  in  her  favour,  under  powers  contained  in  the  deed  of  entail,  form  a  charge 
on  the  rents  due,  and  to  become  due,  from  the  estate,  and  may  be  recovered  from 
the  defenders  as  tutors  of  the  present  heir  in  possession,  who  is  a  pupil.  The 
summons  also  contains  a  conclusion  for  payment  dependent  upon  the  declaratory 
conclusion. 

"*  It  appears  to  the  Lord  Ordinary  that  the  action  proceeds  on  a  misapprehension 
as  to  the  true  nature  of  the  right  of  heritable  liferent  annuity  held  by  the  late  Mrs. 
Campbell  under  her  bond  of  annuitv.  By  the  clause  in  the  deed  of  entail,  |)ower  is 
given  to  the  heirs  of  entail  to  provide  and  secure  their  wives  and  husbands  in  com- 
petent liferent  provisions  out  of  their  lands,  and  to  grant  bonds  or  obligations  for  the 
same  not  exceeding  one-fourth  part  of  the  free  rents.  It  is  provided  that  it  shall  not 
be  lawful  to  the  annuitants,  nor  to  the  heirs  of  entail,  to  sell  or  alienate  any  part  of 
the  entailed  estate  for  pavment  of  the  annuities,  and  that  the  same  shall  not  be  a 
burden  upon,  or  affect  the  property  of,  the  lands.  It  is  further  provided  that  no 
adjudication  or  other  diligence  shall  be  competent  against  or  for  evictmg  the  lands  for 
the  annuities,  which  are  only  to  be  a  groimd  for  affecting  the  rents,  without  prejudice 
to  the  annuitants  using  all  legal  diligence  against  the  persons  of  the  said  heirs,  or  any 
other  estate,  real  or  personal,  belonginjs  to  them,  or  against  the  tenants  and  possessors 
of  the  entailed  estate  and  the  rents.  &e  meaning  of  the  power  thus  expressed  and 
limited  seems  to  be  that  an  heir  of  entail  may  constitute  in  favour  of  a  wife  an  heritable 
liferent  annuity  payable  out  of  the  lands  or  the  rents  during  the  lifetime  of  the 
annuitant,  and  for  which  the  heir  in  possession,  and  drawing  the  rents  during  that 
period,  shall  be  liable.  It  is  only  for  an  annuity  of  this  kind,  viz.  a  liferent  provision 
out  of  the  lands,  that  the  heirs  are  empowered  to  grant  bonds  or  obligation,  and  that 
diligence  is  authorised  against  subsequent  heirs  and  the  rents.  In  the  view  which  the 
Lord  Ordinary  takes  of  the  nature  of  the  right,  it  is  only  the  rents  subject  to  the  life- 
rent, and  the  heirs  of  entail  who  have  received  these  rents,  that  can  be  made  liable  for 
the  annuity.  Mrs.  Gampbeirs  provision,  conferred  in  terms  of  this  power,  being  a  life- 
rent constituted  by  infeftment,  she  had  a  real  liferent  right  in  the  lands,  in  virtue  of 
which  she  was  entitled  to  attach  the  rents  for  payment  of  her  annuity  during  her  life. 
But  on  her  death,  her  infeftment,  and  direct  right  under  it  to  attach  the  rents,  came 
to  an  end.  A  right  of  a  different  kind  may  have  survived  in  her  executor  to  attach 
the  rents  falUng  due  during  the  life  of  Major  Colin  Campbell,  the  last  heir,  on  the 
ground  that,  having  receivwl  the  rents  out  of  which  her  annuity  was  payable,  he  was 
personally  liable  for  the  arrears  due  to  her. 

"  The  bond  of  annuity  appears  to  be  framed  on  this  constiniction  of  the  power  in 
the  ^itail.  The  assignation  of  rents  which  it  contains  is  limited  to  those  which  should 
be  due  at  the  death  oi  the  grantor,  and  which  should  become  due  thereafter  during 
the  life  of  Mrs.  Campbell.  The  Lord  Ordinary  thinks  that  this  is  in  precise  conformity 
with  the  power.  But  even  if  the  bond  is  more  limited  in  regard  to  tne  right  which  it 
confers  than  the  clause  in  the  entail  required,  it  is  the  terms  of  the  bond  that  must 
regulate  the  present  question. 

"The  matter  would  have  been  different  if  the  fee  of  the  lands  could  have  been 
affected  for  payment  of  the  annuity.  It  has  been  repeatedly  held  that,  where  the 
lands  can  be  adjudged  for  an  annuity  granted  under  a  power  in  an  entail,  the  security 
is  as  ample,  and  the  liability  of  future  heirs  as  unlimited,  as  they  would  have  been  for 
an  entailer's  debt.  The  cases  chiefly  relied  upon  by  the  pursuer  were  of  this  nature, 
and  therefore  do  not  apply  to  a  provision  as  to  which  it  is  effectually  provided  that  it 
shall  not  affect  the  fee  of  the  estate— Erskine  v.  Mar,  7  S.  844 ;  Howden  v.  Porterfield, 
12  S.  734;  Richmond,  16  S.  172.  The  case  of  Boyd  v,  Boyd,  13  D.  1302,  in  regard 
to  a  provision  under  the  Aberdeen  Act,  was  also  referred  to  by  the  pursuer,  but  has 
no  application  to  the  present  case.  The  question  there  was,  whether  a  widow,  who 
was  infeft  in  her  provision  some  years  after  her  husband's  death,  was,  in  virtue  of  her 
infeftment,  [436]  entitled  to  be  preferred  in  competition  with  a  personal  creditor  of  the 
succeeding  heir  for  arrears  of  annuity  for  the  period  prior  to  her  infeftment  1  It  was 
heU  that  she  was  entitled  to  be  so  preferred,  on  the  same  principle  on  which  an 
heritable  creditor  is  preferable  for  arrears  of  interest  which  have  fallen  due  prior  to  his 
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The  pursuer  argued : — (1)  the  heirs  of  entail,  as  they  succeed  to  the  pro-[43>7]-porty, 
become  personally  uable  for  arreai-s  of  annuity,  although  due  for  a  penod  prior  to  the 

infeftment  on  his  bond.  The  case  was  thus  not  treated  as  involving  a  question  of 
entail  law.  In  no  view  could  it  have  been  an  authority  in  the  present  question,  as 
both  the  annuitant  and  the  heir  during  whose  possession  the  arrears  had  accrued 
were  alive. 

"  The  Lord  Ordinary  is  of  opinion  that  the  views  above  explained,  and  the  findings 
in  the  interlocutor,  dispose  of  the  whole  case  raised  on  the  summons.  But  it  Ib  stated, 
as  matter  of  fact,  that  an  annuity  to  Mrs.  Campbell  of  the  same  amount  as  that 
contained  in  the  bond  afterwards  granted  by  her  husband,  was  declared  a  real  and 
preferable  burden  on  the  estate  by  the  deed  of  entail  of  Blackball.  No  plea  is  founded 
upon  this  statement,  and  the  Lord  Ordinary  is  of  opinion  that  the  conclusions  of  the 
simimons  exclude  any  such  ground  of  action.  The  point,  indeed,  was  not  at  all 
adverted  to,  until  the  Lord  Ordinary  called  attention  to  the  statement  in  the  conde- 
scendence after  the  argument  had  been  concluded.  It  was  then  maintained  that  the 
pursuer  is  entitled,  in  the  present  action,  to  found  upon  the  constitution  of  a  real 
Durden  in  the  deed  of  entail.  If,  contrary  to  the  opinion  of  the  Lord  Ordinary,  the 
question  were  efEectually  raised  in  this  action,  he  woidd  hold  that  the  real  burden  con- 
stituted by  the  deed  of  entail  cannot,  in  the  circumstances  of  the  case,  support  the  claim 
of  the  pursuer.  But  he  thinks  that  the  point  is  much  more  nice  and  difficult  than  that 
which  is  raised  by  the  pleas  of  the  pursuer,  and  he  regrets  that,  having  been  altogether 
overlooked  in  the  original  debate,  it  was  not  afterwards  made  the  subject  of  a  full 
argument  on  either  side. 

"  The  entailed  estate  of  Eilmartin  was  sold  for  payment  of  debt,  and  the  estate  of 
Blackball  was  purchased  with  the  residue  of  the  price,  and  entailed  on  the  same  series 
of  heirs  under  Act  of  Parliament.  The  entail  of  Kilmartin  contained  the  same  power 
as  to  provisions  to  wives  and  husbands  as  that  which  is  in  the  Blackball  entail.  When 
Kilmartin  was  sold,  the  husband  of  Mrs.  Campbell  was  the  heir  of  entail  in  possession, 
and  she  was  inf eft  under  a  bond  of  annuity  on  Kilmartin  of  the  same  amount,  and  in 
the  same  terms,  as  that  which  she  afterwards  got  over  Blackball.  The  widow  of  a 
previous  heir  of  entail  was  also  infeft  in  a  like  annuity.  Both  widows  renounced  their 
annuities  over  Kilmartin  on  condition  of  being  secured  in  similar  annuities  out  of  the 
estate  to  be  purchased  with  the  residue  of  the  price.  Accordingly,  the  entail  convey- 
ance of  Blackball  was  made  under  the  real  and  preferable  burden  of  these  two  annuities 
which  enters  the  sasine  in  favour  of  Mrs.  Campbell's  husband  as  institute.  *  It  is 
provided  and  declared  that  the  said  annuities  shall  not  be  a  burden  upon,  or  anywise 
affect  the  property  of,  the  said  tailzied  subjects  and  estate  above  conveyed ;  nor  shall 
any  adjudication,  or  other  diligence,  be  competent  against  or  for  evicting  the  said 
tailzied  lands  and  estate  for  the  said  annuities,  which  are  only  to  be  a  ground  for 
affecting  the  rents,  maills,  and  duties  of  the  same,  without  prejudice  to  the  said 
annuitants  using  all  legal  diligence  and  execution  against  the  persons  of  the  said  heirs 
of  entail,  or  any  other  estate,  real  or  personal,  belonging  to  them,  or  against  the 
tenants  or  possessors  of  the  said  tailzied  lands  and  estate,  and  the  rents,  maills,  and 
duties  thereof,  as  aforesaid,  for  recovering  payment  of  their  said  annuities,  as  accoixls.' 
This  clause  is  substantially  the  same  as  that  by  which  the  power  to  grant  provisions  to 
wives  and  husbands  is  qualified.  After  Mrs.  Campbeirs  husband  was  infeft  as 
institute,  he  granted  in  her  favour  the  bond  of  annuity  founded  upon  in  this  action. 
The  pursuer  apparently  treats  the  bond  as  having  been  granted  in  corroboration  of  the 
right  constituted  in  favour  of  Mrs.  Campbell  by  the  real  burden  in  the  deed  of 
entail. 

"  The  estate  cannot  be  adjudged  for  the  annuity  constituted  by  the  deed  of  entail. 
But  the  obligation  for  the  annuity  being  imposed  by  the  entail  itself,  it  is,  in  the 
opinion  of  the  Lord  Ordinary,  to  be  treated  as  an  entailer's  debt  In  this  view,  it  will 
form  a  claim  against  the  rents  and  successive  heirs  of  entail  so  long  as  any  balance  of 
the  annuity  remains  unpaid,  unless  there  be  a  defence  against  it,  [437]  founded  upon 
the  origin  and  nature  of  the  annuity  so  constituted.  The  Lord  Ordinary  thinks  that 
there  is  such  a  defence.  The  observations  already  made  in  regard  to  the  right  of  Mrs. 
Campbell  under  her  bond  of  annuity  over  Blackball,  apply  equally  to  her  annuity  con- 
stituted by  bond  over  Kilmartin.  li  the  Lord  Ordinary  is  right  in  these  views,  and  if 
Kilmartin  had  never  l)eeii  disentailed,  Mrs.  Campbell's  executor  could  not  have  made 
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succession  opening  to  them;  and  this  because  the  entail  contains  no  exclusion  of 
personal  liability  of  the  heirs, — because  the  heir  of  entail  who  constituted  the  annuity 
was  entitled  to  grant  "  bonds  or  obligations  for  the  same,*" — and  because  the  entail 
contains  an  express  declaration  imposing  personal  liabihty  for  the  annuity  on  the 
whole  heirs  of  entail  taking  the  estate.  (2)  Even  if  the  entail  excluded  the  annuitant's 
right  to  proceed  against  the  heirs  of  entail  directly  and  personally,  the  annuitant  was 
entided  to  claim  payment  of  arrears,  just  as  in  the  case  of  arrears  of  annualrent,  out 
of  the  rents  of  the  estate  (which,  in  the  entail,  were  expressly  declared  to  be  subject 
to  such  payments),  and  might  proceed  against  the  heir  of  entail  personally,  in  respect 
of  intromission  with  the  rents.  (3)  The  death  of  the  annuitant  does  not  deprive  her 
representative  of  the  same  remedies  which  would  have  been  competent  to  the  annuit- 
ant if  in  lifa  (4)  The  death  of  the  primary  debtor  or  representative  of  the  estate 
—that  is,  the  heir  in  receipt  of  the  rents  for  the  years  during  which  the  arrears  fell 
due— does  not  operate  as  an  extinction  of  the  remedies  which  would  have  been  other- 
wise competent  to  the  annuitant  if  in  life,  or  to  her  representative  after  her  death ; 
although  the  heir  who  bears  the  burden  of  the  payment  of  the  arrears  of  the  annuity, 
which  should  have  been  paid  by  preceding  heirs  of  entail,  may  have  a  good  claim  of 
relief  against  the  representatives  of  the^e  heirs  of  entail.  On  the  whole,  therefore,  the 
pursuer,  as  representing  Mrs.  Campbell,  in  virtue  of  the  powers  contained  in  the  deed 
of  entail,  and  of  the  exercise  of  these  powers  by  the  bond  of  provision  in  her  favour,  is 
entitled  to  recover  from  the  heir  of  entail  in  possession  of  the  estate  of  Blackball, 
represented  by  the  defenders,  the  balance  of  the  annuity  thereby  provided  and  secured 
to  her,  and  now  sought  to  be  recovered  in  the  present  action.  * 

The  defenders  argued; — ^The  provisions  of  the  bond  must,  in  a  question  with  the 
substitute  heir  now  in  possession,  be  read  by  the  light  of  the  faculty  [438]  conferred 
inthe]Kihnartin  entail.  The  faculty  conferred  by  that  deed  is  a  relaxation  of  the 
prohibition  against  alienation,  and  not  of  that  against  contracting  debt.  The  granting 
of  annuities  is  an  alienation  and  not  a  contracting  of  debt,  and  therefore  the  rules 
relating  to  debts  contracted  in  virtue  of  powers  in  an  entail  have  no  application  to  the 
present  case.  Farther,  the  words  in  which  the  Eilmartin  entail  confers  the  faculty 
of  granting  annuities  exclude  any  construction  which  can  import  a  personal  obligation 
to  transmit  against  the  heir  in  possession  after  the  extinction  of  the  liferent,  and, 
therefore,  every  clause  either  in  the  Blackball  entail  or  in  the  bond  of  annuity  granted 
by  Colonel  Campbell,  which  can  bear  any  such  construction,  must  be  disregarded  in 
determim'ng  the  liabilities  of  the  defenders  as  representing  the  substitute  now  in 
possession,  and  for  the  same  reasons  any  words  contemplating  accumulation  of  arrears 
of  annuities  must  also  be  disregarded.    There  thus  remains  only  an  infeftment  in  an 

the  present  claim  for  aiTears  of  annuity  against  an  heir  succeeding  to  that  estate  after 
her  death.  The  Act  of  Parliament  imder  which  Blackball  was  purchased  has  not  been 
produced.  But  it  is  not  alleged  that  it  authorised  the  conferring  upon  Mrs.  Campbell 
of  any  more  extensive  rights,  or  the  imposing  upon  the  heirs  of  entail  of  any  more 
extensive  burdens,  than  those  which  previously  existed  under  the  bond  of  annuity  on 
Kilmartin.  The  condition  on  which  she  renoimced  her  former  annuity,  as  recited  in 
the  entail,  was,  that  she  should  be  secured  in  a  similar  annuity  out  of  the  estate  to  be 
purchased.  If  the  new  entail  gave  her  a  right  different  and  more  extensive,  in  respect 
that  her  representatives  would  have  a  claim  for  arrears  of  the  annuity  against  heirs 
succeeding  after  her  death,  it  would  be  liable  to  be  set  aside  as  ultra  vires.  But  the  Lord 
Ordinary  thinks  that  the  clause  in  the  entail  must  be  construed  with  reference  to  the 
origin  and  natme  of  the  annuity  referred  to  in  the  deed  itself,  which  does  not  profess  to 
constitute  a  new  annuity,  but  declares  the  previously  existing  annuity,  of  which  the 
history  has  been  already  set  forth,  to  be  a  real  burden.  The  Lord  Ordinary  is  of 
opinion  that  when  the  clause  is  so  construed,  it  must  be  held  that  the  right  of  the 
annuitant  is  of  the  same  kind,  and  limited  in  the  same  way,  as  that  which  she  previously 
held  under  her  bond  on  the  estate  of  Kilmartin. 

*  Pursuer's  Authorities.— Cr&wioTd  v.  Hotchkis,  March  11,  1809,  F.  C. ;  Cleghorn 
r.  Elliot,  1833. 11  S.  259,— House  of  Lords,  1839,  MX.  &  R.  1033;  Erskine  v.  Earl 
of  Mar,  1829,  7  S.  844;  Macdonald  v.  Macdonald,  1832,  10  S.  584;  Howden  v. 
Porterfield,  1834, 12.S.  734;  Richmond  v.  Richmond,  1837, 16  S.  172;  Kerr  r.  Keith 
and  Cochrane  (Ashkirk  case).  House  of  Lords,  1842,  1  Bell  App.  386;  Stirling  v. 
Dalrymple,  Dec.  14,  1814,  F.  C. ;  Boyd  v.  Boyd,  1851,  13  D.  1302. 
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annuity  out  of  the  lands  payable  during  the  survivance  of  the  late  Mary  Shearer 
Hemsworth  or  Campbell,  aiid  an  assignation  to  the  rents  to  fall  due  during  her 
widowhood.  From  its  very  nature  the  infeftment  in  the  annuity  is  as  Uttle  available 
to  the  pursuer  as  the  assignation  to  the  rents  falling  due  during  the  annuitant's  life  is 
admitted  to  be,  the  liferent  annuity  being  a  temporary  alienation  of  an  estate  carved 
out  of  the  entail,  the  infeftment  having  flown  off  by  the  death  of  the  annuitant,  and 
the  right  to  the  annuity  being  incapable  of  transmission  in  any  form  to  affect  the 
property  of  the  estate  or  the  subsequent  heirs  in  possession ;  and,  consequently,  the 
judgment  of  the  Lord  Ordinary  reclaimed  against  is  well  founded.  * 

At  advising, — 

Lord  Cowan.—  The  somewhat  difficult  and  important  question  in  entail  law  for 
decision  under  this  record,  has  been  decided  by  the  Lord  Ordinary  against  the  pursuer, 
and,  on  consideration  of  the  full  argument  now  before  us,  I  concur  in  his  Lordship's 
views. 

The  claim  advanced  in  the  action  is  by  the  executor  of  the  deceased  Mrs.  Mary 
Hemsworth  or  Campbell,  widow  of  Lieutenant-Colonel  John  Campbell,  sometime  heir 
of  entail  in  possession  of  the  entailed  estate  of  Kilmartin,  and  afterwards  of  Blackball. 
In  virtue  of  powers  conferred  by  the  deed  of  entail,  C(donel  Campbell  executed  a  bond 
providing  his  wife  with  an  annuity  out  of  the  rents,  on  which  infeftment  followed  in 
her  favour. 

Colonel  Campbell  died  in  April  1856,  and  was  succeeded  by  his  nephew.  Major 
Colin  Campbell.  He  possessed  the  estate  till  his  death  in  April  1861.  Colonel 
Campbell's  widow  survived  until  May  1860,  precteceasing  Major  Colin  Campbell,  who 
was  thus  the  only  heir  in  possession  of  the  estates  during  the  existence  of  his  uncle's 
widow. 

The  annuity  or  liferent  provision  secured  to  her  by  infeftment  was  not  uplifted  by 
Mrs.  Campbell  except  to  a  partial  extent,  and  at  her  death  arrears  were  due  amounting, 
with  interest  at  1st  December  1863,  to  £556,  14s.  8d.  As  in  right  of  this  debt,  the 
pursuer  has  brought  the  present  action  against  the  heir  of  entail  now  in  possession  of 
the  entailed  estate  and  his  tutors,  to  have  it  found  and  declared  that  the  said  arrears, 
with  interest  till  paid,  form  "  a  charge  on  the  rents  due,  and  to  become  due  "  of  the 
entailed  estate,  **  preferable  to  all  debts  whatever  contracted  or  provisions  granted  by 
any  heir  of  entail  in  possession  of  the  said  estate  subsequent  to  the  date  of  the  said 
bond  of  annuity. **  And  further,  that  the  said  an-ears  of  annuity  and  interest  form  a 
just  debt  against  the  pupil  defender,  at  least  to  the  extent  of  the  rents  already  drawn 
or  to  be  drawn  by  him  and  his  tutors  from  the  estate.  These  declaratorv  conclusions 
are  followed  by  a  petitory  demand  [439]  for  decree  against  the  defenders  to  make 
payment  accordinglv  of  said  sum  and  interest. 

*  To  understand  the  claim  thus  advanced,  and  to  bring  the  legal  grounds  on  which 
it  is  vindicated  into  view,  it  must  be  borne  in  mind  that  the  drfender  does  not  repre- 
sent either  Colonel  Campbell,  the  granter  of  the  annuity,  or  Major  Colin  Campbell, 
who  alone  possessed  the  entailed  estate,  and  drew  the  rents  while  the  annuity  sub- 
sisted. The  pupil  defender  has  succeeded  to  the  estate  in  his  own  right  as  heir  of 
entail,  and  he  can  therefore  be  subjected  to  no  burden  or  debt  other  than  the  deed  of 
entail  entitled  Colonel  Campbell  to  impose  upon  the  heirs  succeeding  to  him  in  the 
estate. 

Now,  laying  out  of  view  entailer's  debts,  for  which  all  the  heirs  called  to  the 
succession  are  necessarily  liaUe,  a  deed  of  entail  may  either  enable  the  heir  in  posses- 
sion to  burden  or  affect  the  lands  themselves,  and  their  fruits,  or  it  may  enable  the 
heir  to  grant  obligations  and  bonds  to  be  binding  personally  on  the  succeeding  heirs, 
while  the  estate  itself  is  declared  not  affectable  for  such  debts  to  any  effect  or  by  any 
diligence.  From  the  conclusions  of  the  summons  in  this  cAse,  it  is  manifest  that  the 
pursuer's  claim  is  not  made  on  the  footing  of  a  personal  obligation  having  been 
imposed  upon  the  successive  heirs  for  the  debt  here  in  question.  It  is  upon  the  effect 
of  the  bond  of  annuity,  and  the  widow's  infeftment  thereon,  that  the  pursuer  relies 

*  Defenders'  Atti/i<?ri^itf«.--Ros8,  Lect.  2,  417;  Craig,  1,  10,  37;  Stair,  2,  5,  sees. 
3,  4,  5,  and  2,  6,  sees.  6  and  7;  Ersk.  2,  8,  31,  and  2,  9,  sees.  41,  43,  and  64;  Ersk. 
Princ.  2,  9,  34;  Sandford  on  Entails,  p.  368;  Cant  v.  Borthwick,  1726,  M.  15,554; 
Stat.  1491,  c.  26;  Sandford,  Her.  Sue.  2,  p.  119;  Lang  v.  Duke  of  Douglas,  1752, 
M.  8246 ;  Karnes'  Hist.  Law  Tracts,  p.  1G5;  Kinloch  r.  Kochead,  1701,  M.  560. 
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for  success  in  having  the  debt  due  him  declared  to  be  a  charge  upon  the  rente  of  the 
entailed  estate  in  all  time  coming,  till  pdd.  The  primary  question  thus  is,  whether 
the  deed  of  entail  gave  power  to  the  heir  in  possession  for  the  time,  to  grant  bonds  of 
provision  or  annuity  in  such  terms  as  to  have  the  legal  effect  in  a  question  with  suc- 
ceeding heirs  of  entail  asserted  in  this  action ;  for  unless  the  deed  of  entail  conferred 
power  on  the  heirs  in  possession  for  the  time  so  to  deal  with  the  estate  and  ite  fruite, 
it  can  scarcely  be  contended  that  the  bond  of  annuity,  however  expressed,  can  legally 
impose  any  obligation  upon  an  heir  taking  the  estate  under  the  destination. 

From  the  statements  in  the  record  it  will  be  seen  that  the  estate  of  Kilmartin,  over 
which  this  annuity  was  originally  constituted,  was,  in  virtue  of  statutory  powers 
obtained  for  the  purpose,  sold  for  payment  of  debte  by  wliich  the  lands  were  burdened, 
and  that  with  the  surplus  of  the  price  other  lands,  now  forming  the  entailed  estate  of 
Blackball,  were  purchased  and  settled  on  the  same  heirs  and  under  the  same  provisions 
and  fetters  in  all  respecte  as  those  contained  in  the  original  entail  of  Kilmartin,  and 
subject  also  to  the  same  burdens  of  liferent  provisions,  inter  alia^  of  the  annuity  in 
question,  and  which  was  accordingly  of  new  created  a  burden  on  the  estate  of  Blackball 
to  the  same  effect  as  it  stood  over  the  estate  of  Kilmartin.  As  r^ards  the  present 
question,  it  is  of  no  consequence  whether  the  terms  of  the  Kilmartin  or  those  of  the 
BlackhaU  entail  be  taken,  as  they  are  in  every  essential  respect  the  same. 

The  deed  of  entail  contains  all  the  provisions  and  fetters  necessary  for  the  constitu- 
tion of  a  strict  entail  in  terms  of  the  Act  1685.  There  is  a  prohibition  against  the 
alteration  of  the  order  of  succession,  against  alienations  either  irredeemably  or  under 
reversion,  and  against  the  burdening  dt  the  lands  with  infeftments  of  annualrent,  or 
any  other  servitudes  or  burden  whatever,  "  excepting  only  as  is  hereinafter  excepted," 
and  there  follows  a  prohibition  against  the  contraction  of  debt,  and  other  usual  provi- 
sions, all  being  protected  by  the  usual  resolutive  and  irritant  clauses.  Clear  it  is  that 
under  such  a  deed  of  entail,  had  no  permissive  power  followed,  each  heir  succeeding  to 
the  estate  must  have  been  effectually  restrained  from  imposing  any  burden  or  creating 
any  debt  that  could  possibly  affect  the  succeeding  heirs  called  to  the  succession,  or  the 
laiKk  themselves  and  the  rents  thereof.  It  is  vain  to  say  that  each  heir,  as  he  suc- 
ceeded, was  fiar  of  the  estate,  for  although  he  was  truly  such,  it  was  impossible  for 
him  to  shake  himself  free  of  the  fetters  that  the  deed  of  entail,  by  which  he  was  called 
to  the  succession,  had  legally  and  effectually  imposed  on  all  the  heirs  of  the  destination. 
The  deed,  however,  goes  on  to  except  and  reserve  from  the  limitations  and  clauses 
irritant,  full  power  and  liberty  to  the  heirs  in  possession  of  the  estate  "  to  provide  and 
secure  their  lawful  wives  and  husbands  respectively " "  in  competent  liferent  provisions  "* 
out  of  the  lands  and  others  above  mentioned,  and  to  grant  bonds  "  or  obligations  for 
the  same,  not  exceeding  one-fourth  part  of  the  free  rents.  ** 

It  appears  to  me  that  it  was  to  this  power  of  providing  and  securing  a  liferent 
[440]  provision  out  of  the  lands,  that  the  exception  to  the  limitation  against  the 
creation  of  infeftmente  of  annualrent  or  other  servitudes  or  burdens,  had  special 
reference.  There  is  no  other  permissive  power  in  the  deed  to  create  any  righte  of  that 
kind.  But,  however  that  may  be,  it  is  certain  that  the  burden  allowed  to  be  created 
was  not  of  a  permanent  character.  It  was  merely  a  liferent  annuity  to  be  secured  by 
infeftment  in  favour  of  the  wife  or  husband.  Such  a  right  could  only  subsist  during 
the  lifetime  of  the  Annuitant.  The  widow  or  widower  was  clothed  with  a  real  security, 
which  could  be  made  effectual  out  of  the  rente  as  they  fell  due,  preferable  to  any  other 
burden  that  could  be  created  by  the  heir  at  the  time  in  possession.  But  as  the 
annuity  terminated  with  the  life  of  the  annuitant,  the  infeftment  by  which  it  was 
secured  necessarily  terminated  with  it.  It  ceased  to  exist  as  a  burden  on  the  lands, 
and  could  have  no  l<^al  effect  or  operation  subsequent  to  the  annuitant's  death.  No 
more  than  the  infeftment  of  a  liferenter,  to  whom  an  estate  has  been  conveyed  in 
liferent,  while  the  fee  is  given  to  another,  or  than  that  of  a  widow  infeft  in  locality 
lands,  can  exist  beyond  the  life  of  the  liferenter  or  widow,  can  it  upon  any  sound 
principle  be  maintained  that  the  infeftment  created  in  security  of  a  liferent  annuity 
out  of  lands,  continues  to  subsist  after  the  death  of  the  annuitant.  The  estates  created 
by  them,  or  the  righte  secured,  are  so  far  essentially  of  the  same  character.  Now,  it 
will  scarcely  be  pretended  that,  in  a  question  with  the  fiar,  the  rente  of  the  estate 
falling  due  after  the  liferenter's  death  could  be  attoched  for  arrears  of  rent  accruing 
during  the  liferenter's  life,  and  which  had  been  omitted  to  be  uplifted.  Or,  in  the 
case  of  a  liferent  constituted  by  locality,  could  it  be  maintained  that  the  fiar,  after  the 
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liferenter's  death,  is  open  to  have  his  rent  attached  for  arrears  due  out  of  the  locality 
lands  1  I  can  see  no  principle  for  this.  But  on  the  same  principle,  the  liferent 
annuitant  secured  over  the  whole  rents,  must  make  the  annuity  effectual  out  of  the 
sut)ject  of  it,  while  the  infeftment  subsists,  and  if  this  is  not  done,  it  is  vain  to  attempt 
the  attachment  of  rents  subsequently  accruing,  and  which  are  now  the  property  of 
another.  And  it  will  be  seen  that  the  several  provisions  in  the  deed  which  relate  to 
the  liferent  annuities  permitted  to  be  mnted  by  this  entail  are  consistent  with  this 
view  of  the  true  character  of  the  right  here  in  question,  and  with  no  other. 

There  is  (1)  the  power  to  grant  bonds  or  obligations  for  the  liferent  provisions. 
This  obviously  has  regard  to  the  character  of  the  right,  and  must  be  held  as  intended 
merely  to  enable  the  annuitant  to  complete  the  security  by  infeftment,  and  to  recover 
the  annuity  as  it  fell  due,  from  the  rents  of  the  lands  accruing  during  the  subsistence 
of  the  annuity,  and  from  the  heirs  of  entail  in  the  enjoyment  of  the  estate,  and  draw- 
ing those  rents  over  which  the  annuitant's  real  security  extended.  No  obligation  of 
any  more  extensive  character  is  either  expressly  or  impHedly  permitted  to  be  executed. 
There  is  no  power  conferred  to  direct  these  bonds  and  obligations  against  all  the  heirs 
of  entail  as  they  succeed.  This  is  the  more  remarkable,  because  permissive  power  to 
execute  bonds  of  provision  to  children  is  so  expressed  as  to  present  a  striking  contrast 
to  the  power  of  providing  and  securing  liferent  provisions  to  wives  and  husbands. 
For  whUe  in  the  latter  case  no  power  whatever  is  given  by  the  entailer  to  bind  and 
oblige  subsequent  heirs  of  entail,  the  bonds  for  the  children's  provisions  are  allowed  to 
be  granted  in  such  terms  as  to  be  binding  on  all  the  substitutes  and  heirs  of  tailzie 
succeeding  to  the  estate,  and  to  be  effectual  against  the  rents  and  profits  of  the  same, 
to  the  effect  thereinafter  mentioned.  The  reason  of  this  difference  obviously  is,  that 
the  liferent  annuity  which  the  widow  was  entitled  to  draw  out  of  the  rents  was  not 
intended  to  subsist  as  a  debt  after  her  death,  against  any  of  the  heirs  of  tailzie  other 
than  those  intromitting  with  the  rents  during  its  subsistence,  while  the  provisions  to 
children  were  to  subsist  as  debts  till  paid  off,  but  which,  it  was  provided,  should  take 
place  within  ten  years  after  the  death  of  the  granter. 

There  is  (2)  an  express  provision  that  neither  the  annuities  to  wives  or  husbands, 
nor  the  bonds  of  provision  to  children,  should  be  any  burden  upon  or  anywise  affect 
the  property  of  the  tailzied  lands  and  estate,  which  it  is  provided  are  only  to  be  a 
groimd  for  affecting  the  rents,  maills,  and  duties  of  the  same,  without  prejudice  to 
legsJ  diligence 'and  execution  against  the  persons  and  estate  of  the  said  heirs;  and 
there  follows  a  declaration  with  regard  to  the  preferable  ranking  of  the  claims  of  the 
annuitants  and  children  in  competition  with  the  private  debts  of  the  heirs  or  substitutes 
of  tailzie.  This  part  of  the  deed  is  founded  on  oy  the  pursuer,  [441]  as  if  it  expressly 
conferred  a  special  right  by  preference  over  the  rents  of  the  estate,  no  matter  when 
falling  due,  whether  during  or  after  the  subsistence  of  the  annuities ;  but  the  clause 
cannot  be  so  read.  Its  terms  relate  not  merely  to  the  liferent  provisions  of  wives  or 
husbands,  but  to  the  provisions  of  children  also;  and  the  true  reading  of  what  is 
provided  for  by  the  entailer  is  that  the  rents  which,  according  to  the  character  of  the 
right,  are  impledged  for  payment  of  the  annuities  or  provisions,  shall  be  preferably 
devoted  to  that  purpose,  and  be  open  to  be  attached  for  payment  of  the  annuities  while 
they  subsist,  or  of  the  provisions  to  children  during  the  ten  years  within  which  they 
must  be  finally  discharged.  Any  other  view  would  be  inconsistent  with  the  provisions 
of  the  deed  as  to  the  heirs  taking  the  estate  not  being  burdened  with  more  than  one 
liferent  provision,  or  at  least  with  a  second  of  a  restricted  amount,  and  no  more.  And 
such  a  view  of  the  clause  might  have  the  effect  of  arrears  being  allowed  to  accumulate 
during  the  widow's  lifetime  to  such  an  extent  as  to  deprive  the  succeeding  heir  of  his 
enjoyment  of  the  rents  and  estate  for  a  series  of  years,  and  so  militate  against  his 
power  of  providing  for  his  own  wife  and  children,  while  such  burden  subsisted  over 
the  rents.  This  is  a  result  plainly  inconsistent  with  the  terms  of  the  leading  clause 
conferring  the  power,  with  the  character  of  the  provision  out  of  the  lands  allowed  to 
be  secured  by  infeftment,  and  with  the  allowance  given  simply  to  grant  bonds  and 
obligations  for  those  annuities. 

Altogether,  then,  I  cannot  but  regard  the  power  conferred  by  this  deed  of  entail  to 
be  of  the  limited  character  and  effect  which  I  have  endeavoured  to  explain.  It  is  not 
a  permanent,  but  a  temporary  burden  that  is  allowed  to  be  created.  The  right  ceased 
to  exist  when  the  liferenter  died.  The  infeftment  which  secured  it  could  not  but  cease 
also.    It  behoved  to  do  so  from  its  very  nature,  as  a  limited  estate  bm^dening  the 
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radical  right  given  to  the  heirs  successively  called  to  the  enjoyment  of  the  estate.  No 
obligation  was  permitted  to  be  imposed  upon  any  of  the  heirs  substitute  of  tailzie  for 
such  liferent  provisions,  although  those  heirs  who  were  in  possession  while  the  liferent 
subsisted  mi^ht  become  personally  liable  from  their  intromitting  with  the  rents,  with- 
out paying  the  liferent  provision  with  which  they  were  burdened. 

No  express  decision  bearing  upon  this  question  has  been  referred  to,  I  do  not 
doubt,  if  any  such  authority  exists,  it  would  have  been  brought  before  the  Court  in 
the  course  of  the  elaborate  argument  contained  in  these  written  pleadings.  It  was 
thought  not  improbable  that  some  question  of  the  kind  might  have  occurred  with 
regard  to  liferent  provisions  granted  under  the  Aberdeen  Act.  This  does  not  seem  to 
be  the  case,  and  upon  examining  the  several  provisions  of  that  statute,  it  is  not  sur- 
prising to  me  it  should  be  so.  Those  provisions  are  very  carefully  expressed  so  as  to 
confine  the  liferent  provision  and  infeftment  to  the  rents  and  profits  of  the  estate 
during  the  subsistence  of  the  liferent  and  the  relative  infeftment.  I  see  no  reason  to 
think  that  a  preference  could  be  claimed,  in  virtue  of  a  bond  of  annuity  under  the 
Act,  over  rents  accruing  subsequent  to  the  annuitant's  death.  I  think  it  would  be 
inconsistent  with  the  whole  provisions  of  the  Act  so  to  hold.  The  decision  in  Boyd  v. 
Boyd,  to  which  reference  is  made  by  the  pursuer,  has  certainly  no  application  to  the 
present.  The  competition  was  between  the  widow,  founding  upon  her  liferent  infeft- 
ment, and  a  creditor,  adjudger  of  the  Uferent  interest  of  the  heir  in  possession,  found- 
ing upon  an  adjudication  led  subsequent  to  the  date  of  the  widow's  Uferent.  As  both 
the  widow  and  the  heir  who  succeeded  the  granter  of  the  liferent  provision,  and 
whose  creditor  it  was  that  had  led  the  adjudication,  were  in  existence,  it  is  plain  that, 
however  instructive  otherwise,  the  decision  can  have  no  application  here. 

The  other  decisions  referred  to  and  founded  on  by  the  pursuer  related  either  to 
obhgations  created  by  the  entailer  himself  or  to  provisions  allowed  to  be  created  so  as 
to  affect  the  lands,  or  to  debts  and  obligations  which  the  deed  of  entail  specially  declared 
should  affect  the  heirs  of  entail  personally  as  they  successively  took  the  estate,  or  to 
bonds  of  provision  to  children,  which  from  their  nature  could  not  raise  any  such 
point  for  decision  as  that  which  we  have  now  to  decide.  It  is  not  necessary  to  allude 
more  specially  to  these  authorities.  The  true  effect  of  them  on  the  argument,  and 
their  consLstency  with  the  general  principles  laid  down  by  our  institutional  writers, 
in  treating  of  that  class  of  rights  affecting  lands  to  which  this  case  belongs,  are  satis- 
factorily demonstrated  in  the  able  pleading  for  the  defender. 

[442]  Th®  particular  terms  of  the  bond  granted  by  Colonel  Campbell  to  his  widow 
do  not  require  much  observation.  The  bond,  it  is  said,  professes  to  bind  the  whole 
subsequent  heirs  of  entail.  This  cannot,  however,  be  of  any  avail,  assuming  that  the 
true  construction  of  the  deed  of  entail  is,  that  no  heir  is  liable  for  the  annuity  who 
does  not  represent  the  granter  of  the  bond,  and  who  has  not  intromitted  with  the 
rents  accruing  during  the  lifetime  of  the  widow,  and  the  subsistence  of  her  right. 
Such  heir  takes  the  estate  by  virtue  of  his  own  right  under  the  destination,  free  of 
every  burden  which  the  preceding  heirs  may  have  attempted  to  create  without  power 
to  do  so,  by  the  terms  of  the  deed  of  entail.  In  this  bond  of  annuity,  however,  it  is 
not  immaterial  to  observe  that  the  assignation  to  the  rents — a  very  important  clause 
in  such  a  bond — is  so  expressed  as  to  be  entirely  consistent  with  that  view  of  the 
burden  allowed  to  be  created  by  this  entail,  in  virtue  of  wives  or  husbands,  for  which 
the  defender  contends.  By  its  terms  there  is  assigned  to  the  annuitant,  her  heirs  and 
assignees,  "as  much  of  the  first  and  readiest  of  the  rents,  &c.,  which  shall  be  due  at 
the  time  of  my  decease,  and  which  shall  become  due  thereafter  during  the  life  of  the 
said'  annuitant.  It  would  seem,  therefore,  that  the  framer  of  this  bond  of  annuity, 
if  not  the  granter,  never  contemplated  that  the  widow  should  have  any  right  to 
attach  the  rents  of  the  estates  for  payment  of  her  annuity,  except  those  that  should 
become  due  during  her  own  lifetime. 

The  pursuer  has  referred  in  some  parts  of  the  argument  to  the  terms  of  the  entail 
of  Hackhall  executed  under  the  statutory  powers  obtained  for  the  sale  of  Kilmartin, 
and  the  reinvestment  of  the  surplus  price  after  payment  of  debts,  as  if  there  was 
thereby  constituted  a  higher  right  than  that  which  could  have  been  constituted  in 
favour  of  his  widow  by  Colonel  Campbell  under  the  powers  contained  in  the  Kilmartin 
entail.  To  this  matter  the  Lord  Ordinary  has  referred  at  the  close  of  his  note  to  the 
interlocutor.  It  is  more  than  doubtful  whe^il^er,  any  such  plea  is  properly  raised  by 
the  summons  and  record.    But  supposing  it  to  be  so,  I  cannot  think  it  open  to  serious 
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question  that  the  extent  of  the  oUigation  of  the  heirs  of  entail  must  be  measured 
exclusively  by  the  sound  construction  of  the  original  deed  of  entail  In  the  first  place, 
any  more  enlarged  right  apparently  conferred  by  the  terms  of  the  Blackball  entail 
would  be  objectionable  as  inconsistent  with  the  statutory  powers  aa  which  the 
granters  of  that  deed  acted  in  its  execution.  And,  moreover,  in  the  second  place,  the 
words  on  which  the  argument  is  based,  when  the  whole  instrument  is  reaa,  are  not 
incapable  of  being  construed  in  perfect  consistency  with  an  intention  that  no  higher 
or  other  right  or  interest  in  the  lands  or  in  the  rents  thereof  was  truly  intended  to  be 
conferred,  or  has  in  fact  been  conferred,  than  that  which  was  permissible  under  the 
original  entail  of  Kilmartin. 

On  the  whole,  I  am  of  opinion  that  the  interiocutor  should  be  adhered  to  in  its 
substantial  findings,  subject  to  a  slight  modification,  to  bring  its  terms  into  accordance 
with  the  principles  on  which  it  proceeds,  as  these  are  explained  in  the  note. 

IjORDS  Benholme  and  Neaveb  concurred. 

Lord  Justicis-Glerk. — ^I  am  of  the  same  opinion.  The  true  ground  of  decision  is 
that  the  lady  was  a  liferentrix,  and  not  a  mere  annuitant ;  in  that  lies  the  distinction 
between  this  and  many  of  the  cases  quoted  to  iis.  A  liferent  of  this  class  is  not  a 
right  in  security,  nor  exactly  a  right  of  property,  though  a  right  of  the  same  kind. 
It  is  a  jus  ulendi  fruendi,  a  temporary  right  to  use  and  enjoy  a  subject,  which  carries 
a  right  only  to  the  fruits  or  rents ;  and  to^thoee  rents  alone  which  fall  due  during  the 
life  of  the  Uferenter,  and  no  others. 

If  this  lady  had  had  a  liferent  of  the  whole  rentis,  she  would  have  had  no  right  to 
any  rents  but  those  falling  due  during  her  Ufe.  What  difference  does  it  make  that 
she  had  only  one-fourth  of  the  rents )    There  is  no  difference  in  principle. 

There  is  one  finding  in  the  Lord  Ordinary's  interlocutor  which  is  not  accurate, 
and  which  is  scarcely  consistent  with  the  rest  of  the  findings,  "  the  said  annuity  or 
arrear  thereof  does  not  form  a  charge  on  the  rents  of  the  said  entailed  estate  subsequent 
to  the  death  of  Major  Colin  Campl^ll."  It  should  be  subsequent  to  the  death  of  the 
liferentrix.    To  that  extent  we  shall  vary,  and  otherwise  adhere. 

The  Court  pronounced  this  interlocutor : — *"  Vary  the  said  interlocutor  in  so  far 
as  it  finds  '  that  the  said  annuity  or  arrear  thereof  does  not  form  a  charge  on  the 
rents  of  the  said  entailed  estate  for  any  period  subsequent  to  the  death  of  the  said 
Major  Colin  Campbell,'  and,  [443]  instead  thereof,  find  that  the  liferent  provision  in 
favour  of  the  deceased  Mrs.  Mary  Campbell  does  not  form  a  charge  against  the  rents 
of  the  entailed  estate  accruing  and  falling  due  after  the  death  of  the  said  Mrs.  Mb&ry 
Campbell :  Quoad  ultra  adhere  to  the  said  interlocutor,  and  refuse  the  prayer  of  the 
reclaiming  note :  Find  the  defenders  entitled  to  expenses  since  the  date  of  the  said 
interlocutor,  and  remit,"  &c. 

Baxter  &  Mftcheix,  W.S.— Macnaughton  &  Fini.ay,  W.S.— Agenta. 


No.  88.  IV.  Macpherson,  443.    10  Feb.  1866.    1st  Div.— M. 

William  Hunter  Tait,  Petitioner.— iScof^. 
William  Wood,  Respondent.— Pari. 

Presumption  of  Life — Absence  for  Twelve  Years  without  Tidings. — The  Court  refused  to 
hold  that  there  was  any  presumption  of  the  death  of  a  person  who  in  1853,  when 
fourteen  years  of  age,  had  gone  to  sea  as  an  apprentice  in  a  trading  ship,  and  of 
whom  nothing  had  been  heard  for  twelve  years,  the  last  tidings  being  that  he  had 
been  discharg^  cured  from  the  hospital  at  Callao,  in  South  America,  in  <j^uary  1854. 

This  was  a  petition,  praying  the  Court  to  authorise  the  respondent,  the  factor  loco 
absentis  of  Andrew  Burnet  Tait,  to  convey  and  pay  over  to  the  petitioner,  his  only 
brother,  the  funds  and  estate  belonging  to  the  said  Andrew  Burnet  Tait,  or  otherwise 
the  free  annual  proceeds  thereof,  in  each  year,  on  the  petitioner  (should  the  Court 
think  it  necessary)  finding  caution  to  repeat  the  same  to  his  brother,  in  the  event  of 
his  being  still  alive,  and  afterwards  laying  claim  thereto.  The  statements  in  the 
petition  shewed  that,  if  Andrew  Burnet  Tait  was  dead  without  issue,  the  petitioner 
was  entitled  to  the  property. 
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The  respondent  had,  on  18th  March  1862,  been  appointed  by  the  Court  factor  loco 
absentis  to  Andrew  Bumet  Tait,  on  the  application  of  his  brother,  the  petitioner.  In 
the  petition  for  that  appointment,  it  was  stated  that  "  the  petitioner's  said  brother 
went  abroad  as  a  sailor  in  the  year  1853,  and  was  last  heard  of  at  Callao,  in  South 
America ;  but  the  petitioner  has  since,  after  inquiry,  been  unable  to  obtain  any  infor- 
mation regarding  him,  and  cannot  therefore  communicate  with  him.*" 

The  factor  lodged  answers  to  the  present  petition,  explaining  the  steps  that  had 
been  taken  to  obtain  tidings  of  Andrew  Gurnet  Tait. 

From  these,  and  from  the  petition,  it  appeared  that  Andrew  Burnet  Tait,  in 
February  1853,  when  of  the  age  of  fourteen  and  some  months,  had  entered  into  an 
indenture  as  an  apprentice  mariner  with  Skinner,  Nofman,  and  Co.  of  Glasgow,  and 
in  that  or  the  following  month  had  sailed  from  Glasgow  in  their  ship  the  Tongatahoo, 
on  a  trading  voyage  by  waj'  of  Melbourne  and  Callao,  at  which  latter  place  he  fell  sick, 
and  was  left  in  hospital.  Inquiries  were  made  respecting  him  through  that  firm,  and 
on  31st  October  1854,  the  British  consul  at  Callao  wrote,  with  the  information  that 
the  boy  had  entered  the  hospital  sick  on  10th  December  1853,  and  had  been  dis- 
char|;ed  on  13th  January  1854  cured,  with  the  remark  opposite  his  name  in  the 
hospital  books,  **  to  seek  employment."  The  consul  added,  that  he  concluded  the  boy 
must  have  embarked  in  some  foreign  vessel,  and  that  he  had  accounted  to  the  Corn- 
miaBioners  of  the  Navy  for  the  wages  due  to  him,  which  had  been  placed  in  the 
consul's  hands  by  the  master  of  the  Tongatahoo. 

After  various  attempts  to  obtain  tiding?,  through  mercantile  houses  and  the  public 
departments,  all  of  which  proved  fruitless,  the  respondent,  early  in  1863,  prepared  an 
advertisement,  setting  forth  that  Andrew  Burnet  Tait,  if  alive,  was  entitled  to  a  share 
of  certain  trust-fun<£  and  estate,  and  offering  a  suitable  reward  to  any  one  who 
should  afford  information  regarding  [444]  him  subsequent  to  1854,  and  "especially, 
if  he  18  deceased,  to  any  one  furnishing  evidence  of  his  death."  This  advertisement 
was,  in  the  months  of  April,  May,  June,  July,  and  August  of  1863,  inserted  in  a 
number  of  British  and  foreign  newspapers,  the  latter  induding  papers  published  in 
Melbourne,  Sydney,  New  York,  lima,  and  San  Francisco.  No  information,  however, 
was  obtained  in  consequence,  and  the  last  news  received  was  that  furnished  in  the 
letter  from  the  British  consul  at  Callao  of  31st  October  1854. 

It  was  stated  in  the  petition  that  "  the  said  Andrew  Burnet  Tait  received  a  good 
education,  and  was  perfectiy  able  to  communicate  with  his  friends  by  letter;  but 
since  he  left  this  country,  no  communication  has  been  received  from  him.  He  was 
well  aware  that  there  was  considerable  heritable  and  moveable  property  belonging  to 
him,  or  in  which  he  had  an  interest ;  but  with  regard  to  this  he  has  never  sent  any 
directions.  ...  He  has  now  been  twelve  years  absent  from  this  country,  and  not- 
withstanding the  most  extensive  inquiries  regarding  him,  no  information  of  any  kind 
has  been  obtained.    He  is  now  believed  to  be  dead." 

The  answers  mentioned,  as  the  chief  modern  cases  in  which  applications  like  the 
present  had  been  successful,  Fairholme,  March  18,  1858,  20  D.  813;  Garland,  Nov. 
12, 1841,  4  D.  1 ;  Campbell's  Trustees,  Feb.  1,  1834,  12  S.  382;  Hyslop,  June  15, 
1830,  8  S.  919 ;  Fettes,  July  7,  1825,  4  S.  149 ;— and  as  those  in  which  such  applica- 
tions had  failed,  Barstow,  March  14,  1862,  24  D.  790;  Fife,  June  16,  1855,  17  D. 
951 ;  Campbell,  June  17,  1824,  3  S.  145.  Reference  was  also  made  to  Kennedy,  Feb. 
18,1851,13  D.  705;  Chambers,  July  14,  1849,  11  D.  1359;  Stirling,  March  11, 
1847,  9  D.  923;  Lapsley,  Nov.  19,  1845,  8  D.  34;  Bruce,  Feb.  25,  1834,  12  S.  486 ; 
Reid,  Jan.  14,  1834,  12  S.  278;  Whyte,  March  9,  1829,  7  S.  555;  Don,  June  5, 
1813,  F.  C. ;  Aflhburton,  Feb.  7,  1811,  F.  C. 

In  support  of  the  petition,  it  was  submitted  that  the  reasonable  conclusion  from 
the  facts  was,  that  Andrew  Burnet  Tait  was  dead,  and  that,  as  the  petitioner  was 
ready  to  find  caution  to  repeat,  there  was  no  risk  in  having  the  property,  or  at  all 
events  the  annual  proceeds,  made  over  to  him.  Authorities— Ruth ven,  Mor.  11,629 ; 
Dickson  on  Jividence,  p.  228. 

The  Court  said  they  must  refuse  the  petition.  The  case  was  far  short  of  those  in 
which  applications  founded  on  the  presumption  of  death  had  been  granted. 

The  f blowing  interlocutor  was  pronounced : — "Refuse  the  desire  of  said  petition, 
and  find  the  petitioner  liable  ...  in  expenses,"  &c. 

A.  Hill,  W.S.— R.  M*Wiluam,  S.S.C.— Agente. 
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No.  89.  IV.  Macpherson,  444.     15  Feb.  1866.    2d  Div.— Sheriff  of  Wigton 

and  Kirkcudbright,  I. 

Hugh  Murphy,  Petitioner  and  Advocator.— 3f air. 
William  M^Keand,  Defender  and  B^fondent—Pattisoti. 

Advocation — Decree  in  Absence. — On  the  calling  of  an  advocation,  the  advocator 
moved  to  have  the  cause  advocated  in  respect  that  no  appearance  was  made  for  the 
respondent.  The  Court  refused  the  motion,  and  appointed  intimation  to  be  made 
to  the  respondent. 

Process — Proof — Appeal  to  Sheriff — Review — Statute  16  cfe  17  Vict.  cap.  80,  sects.  10 
and  19. — Held  that  an  interlocutor  by  a  Sheriff-substitute  renewing  an  allowance 
of  proof  being  the  same  as  an  interlocutor  allowing  proof,  may  be  appealed  under 
sect.  19  of  the  Sheriff-court  Act. 

Hugh  Murphy  presented  a  petition  for  interdict  in  the  Steward-court  of  Kirkcud- 
bright against  the  sale  of  a  quantity  of  larch  bark,  which  he  alleged  to  be  his  property, 
which  had  been  poinded  while  in  the  possession  of  Joseph  Mitchell  by  William 
M'Keand  for  a  debt  due  to  him  by  James  Bankine,  whom  he  alleged  to  be  proprietor 
of  the  bark. 

The  circumstances  are  fully  brought  out  in  the  note  to  the  interlocutor  [445]  of 
the  Sheriff.  A  proof  was  allowed  to  the  petitioner  on  the  2d  of  February,  and  the  diet 
fixed  for  the  13th.  It  was  adjourned  till  the  15th,  and  subsequently,  on  the  motion 
of  the  petitioner's  agent,  till  the  16th.  On  that  day  no  appearance  was  made  for  the 
petitioner,  and  no  proof  was  led.  On  the  25th  the  petitioner  moved  for  a  new  diet  of 
proof,  when  the  Steward-substitute  pronounced  the  following  interlocutor : — "  Having 
considered  the  petitioner's  motion  to  have  a  new  diet  fixed  for  leading  the  proof 
allowed  by  the  interlocutor  of  the  2d  inst.,  and  the  respondent's  motion  to  recall  the 
interim  interdict  formerly  granted,  and  either  dismiss  the  process  with  expenses,  or 
grant  circumduction,  refuses  the  respondent's  motion;  renews  the  diet  for  the 
petitioner's  leading  proof  under  the  interlocutor  of  the  2d  inst.,  but  only  on  payment 
to  the  respondent  of  the  sum  of  £1,  10s.  sterling,  on  account  of  the  inconvenience  and 
loss  occasioned  by  the  petitioner's  failure  to  proceed  with  his  proof  on  the  16th  inst, 
and  on  payment  of  said  sum  allows  and  appoints  said  proof  to  commence  here  on 
Wednesday  the  1st  proximo,  at  11  A.M.,  and  decerns." 

On  appeal,  the  Sheriff  altered  the  interlocutor,  and  pronounced  the  following 
interlocutor,  which  was  brought  under  review : — "  The  Sheriff  having  considered  the 
several  interlocutors  appealed  against,  the  appellant's  reclaiming  petition,  the  answers 
thereto,  record,  and  process,  sustains  the  appeal,  for  the  reasons  referred  to  in  the 
subjoined  note ;  reverses  the  interlocutor  app^ed  against ;  refuses  the  pursuer's  petition 
for  interdict ;  recalls  the  interim  interdict  granted  on  24th  January  last,  and  decerns : 
Finds  the  pursuer  liable  in  expenses,  as  the  amount  may  be  ascertained  before  the 
Steward-substitute,  and  remits  the  account  to  the  Auditor  for  taxation."  * 

*  "  Note. — By  this  process  the  pursuer  seeks  interdict  against  the  sale  of  about 
thirty  tons  of  larch  bark,  poinded  at  the  defender's  instance,  for  a  debt  owing  to  him 
by  a  James  Eankine.  The  bark,  when  poinded,  was,  on  the  face  of  the  diligence,  in 
the  custody,  not  of  the  pursuer,  but  of  a  John  Mitchell,  and  all  that  the  pursuer  has 
alleged  on  the  closed  record  to  connect  himself  with  the  bark  is,  that  it  is  *  the  property 
of  the  petitioner.'  The  defender  called  the  attention  of  the  pursuer  to  the  vagueness 
of  this  statement — (See  Minute  of  Defence).  But  the  pursuer  did  not  amend  it  before 
closing.  Such  a  statement  appears  to  the  Sheriff  to  be  much  too  vague  to  support 
the  process,  or  to  be  admitted  to  probation.  The  pursuer  had  no  presumption  of 
property  in  his  favour  arising  from  possession.  And  the  Sheriff  thinks  it  was  incum- 
Dent  on  the  pursuer  to  have  disclos^,  in  distinct  and  specific  terms,  the  time  at  which, 
the  person  from  whom,  and  the  manner  or  transaction  by  which  he  acquired  the 
alleged  right  of  property  in  the  bark  But  he  has  failed  to  make  any  sufficient  state- 
ment of  circumstances  relevant  to  infer  that  he  was  proprietor  at  the  date  of  the 
defender's  poinding.    And  the  process  appears  to  the  Sheriff  to  be  therefore  untenable. 

"  2.  Farther,  it  appears  to  the  Sheriff  that  there  was  not  sufficient  cause  assigned 
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[446]  The  case  was  called  on  the  2(1  of  November  1865,  when  no  appearance  was 
made  for  the  respondent  either  by  counsel  or  agent.  The  advocator  moved  for  a 
judgment  in  his  favour.  The  Court  refused  the  motion,  and  ordered  that  special 
intimation  should  be  made  to  the  respondent  of  the  dependence  of  the  cause,  and  of 
the  non-appearance. 

The  advocator  argued ; — This  interlocutor  of  the  SheriflF-subetitute  is  not  one  that 
can  be  competently  brought  under  review.  It  is  not  an  interlocutor  allowing  proof, 
but  it  is  an  order  renewing  an  allowance  of  proof,  and  as  such  is  not  appealable  under 
the  19th  section  of  the  Sheriff-court  Act.  Even  if  it  were  competent,  it  would  be 
inexpedient  to  allow  such  an  appeal,  as  the  Sheriff-substitute  is  in  a  much  better 
position  to  determine  such  a  matter  than  the  Sheriff. 

The  respondent's  counsel  was  not  called  upon  to  reply. 

Lord  JTustice-Clbbk.— This  is  a  small  case,  but  it  belongs  to  a  class  of  cases  of 
great  practical  importance,  because  there  is  no  way  in  which  more  mischief  arises  than 
by  granting  interim  interdict,  where  the  circumstances  do  not  warrant  such  a  course 
of  procedure. 

On  the  24th  of  January  the  petitioner  presented  an  application  for  interdict,  and 
interim  interdict  was  granted  on  a  statement,  upon  which,  had  it  come  before  me, 
he  never  would  have  got  it. 

The  defence  stated  was,  1st,  an  objection  to  the  vague  character  of  the  averments ; 
and,  2d,  a  denial  that  the  bark  in  question  was  the  property  of  the  petitioner.  In 
these  circumstances  the  Sheriff-substitute  allowed  a  proof  of  the  averments  on  the 
2d  of  February,  and  the  diet  was  appointed  for  taking  the  proof  on  the  13th.    I  am 

for  renewing  the  allowance  of  proof,  even  if  proof  should  have  been  allowed  at  all. 
This  was  a  summary  process  for  the  purpose  of  stopping  a  sale  under  diligence ;  and 
the  pursuer  was  not  entitled  to  interpose  delays  in  oringing  the  question  to  decision. 
It  is  observed,  however,  that  though  the  bark  was  poinded  on  11th  January,  and  the 
sale  under  warrant  was  publicly  advertised  on  13th  to  take  place  on  25th  January, 
the  pursuer  did  not  present  his  petition  for  interdict  until  the  24th,  when  he  obtained 
interim  interdict,  ex  parte.  Thereafter,  on  2d  February,  he  was  allowed  to  adduce 
proof,  which,  by  subsequent  interlocutor  of  the  10th,  was,  appointed  to  be  led  on  the 
15th;  on  the  14th,  in  consequence  of  the  absence  of  the  pursuer's  agent,  the  16th 
was  fixed  as  an  adjourned  diet.  And  on  the  16th,  instead  of  being  prepared  with  his 
proof,  the  record  bears  that '  the  petitioner's  agent  did  not  appear,  nor  was  the  process 
produced  at  the  calling  of  this  proof.' 

"  And  from  No.  10  of  process  it  appears  that  afterwards  caption  was  necessary  on 
22d  February  to  procure  return  of  the  process.  After  such  conduct  and  pro- 
[446]-crastination  on  the  part  of  the  pursuer  of  a  summary  process  such  as  the 
present,  it  does  not  appear  to  the  Sheriff  that  there  was  ground  for  the  indulgence 
granted  by  the  last  of  the  interlocutors  appealed  against. 

*"  3.  The  Sheriff  thinks  it  right  to  advert  to  the  interim  interdict  granted  on  24th 
January.  He  observes  it  was  contained  in  the  interlocutor  appointing  the  petition  to 
be  intimated  to  the  defender,  and  that  petition  the  pursuer  delayed  to  present  until 
the  day  immediately  preceding  the  advertised  date  of  sale.  When  an  applicant  so 
delays,  he  has  Uttle  cause  to  complain  if  interim  interdict  be  refused,  unless  he  has 
assigned  sufficient  cause  for  the  delay.  But,  farther,  it  is  observed  that  the  interim 
interdict  was  not  procured  from  the  ordinary  Steward-substitute,  Mr.  Dunbar.  Why 
the  petition  was  not  put  before  him  in  order  that  he  might  exercise  his  judgment 
as  to  granting  or  refusing  interim  interdict  does  not  appear.  But,  unquestionably, 
interdicts  or  other  warrants  having  the  effect  of  interfering  with  the  use  or  possession 
of  diligence  or  property  should  not  be  granted  without  great  caution.  No  doubt,  it 
may  be  occasionally  necessary  to  grant  them  under  different  emerging  circumstances, 
and  sometimes  without  caution, — though  it  may  be  also  safe  and  proper  to  grant  con- 
ditionally and  on  caution,  or  not  at  all — See  M'GIashan's  Treatise,  p.  410,  and. 
M'Laurin^s  Treatise,  p.  470,  as  well  as  the  doctrine  laid  down  from  the  chair  in  the 
recent  case  of  Itankine,  30th  Nov.  1864,  anUy  vol.  iii.  p.  128.  These  authorities  shew 
very  clearly  the  necessity  of  careful  deliberation  before  granting  or  refusing  interdict. 
In  the  present  case  the  interim  interdict  appears  to  have  been  procured  on  a  most 
va^e  and  insufficient  statement,  and  by  a  party  who  had  no  reason  to  complain  if  it 
had  been  refused." 
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doubtful  if  that  proof  should  have  been  allowed.  The  SherifE-substitute's  own  judicial 
enmgements  prevented  the  proof  from  being  taken  at  that  diet,  and  he  accordindy 
ordered  an  adjournment  for  two  days  to  enable  him  to  take  the  proof,  and  in  his 
interlocutor  he  complied  with  the  provisions  of  the  Act  in  setting  out  the  ground  of 
adjournment.  On  the  14th,  the  day  before  the  proof  was  to  have  been  taken,  a 
motion  was  made  by  the  petitioner  for  an  adjournment,  in  respect  of  the  unavoidable 
absence  of  his  agent  in  Edinburgh.  There  is  great  doubt  if  that  is  a  sufficient  or  good 
cause  for  adjournment.  The  proof  might  li^ve  been  led  by  any  agent  in  the  Court, 
and  if  the  petitioner's  agent  was  unavoidably  absent,  he  might  have  api^ied  to  one  of 
the  other  agents  to  conduct  the  case  for  him.  The  Sheriff-substitute  was  indulgent, 
and,  on  the  assurance  that  every  exertion  should  be  made  by  the  petitioner's  agent 
[447]  to  proceed  with  the  proof  on  the  adjourned  diet,  made  idlowanoe  for  the  agent's 
absence,  and  adjourned  the  case  until  the  16th.  On  that  day  there  was  no  appearance 
entered  for  the  petitioner.  The  effect  of  this  would  appear  to  be  that  under  the  10th 
section  of  the  statute  the  petitioner  was  no  longer  in  a  position  to  say  that  he  had  any 
right  to  a  proof.  He  had  failed  to  avail  himself  of  the  allowance  granted  by  the 
Sheriff.  The  SherifE^ubstitute  should  evidently  have  dismissed  the  petition.  But 
nine  days  elapsed  before  anything  was  done,  and  this  although  the  interim  interdict 
was  standing.  At  last,  on  the  25th,  a  new  motion  is  made,  and  the  Sheriff-Bubstitute 
grants  the  motion  most  indulgently,  and  on  grounds  that  appear  to  me  altogether 
inadequate.  He  says — "  The  neglect  on  the  part  of  the  petitioner's  agent  has  been 
great.  The  adjournment  of  the  proof  on  the  14th  was  granted  under  circumstances 
which  should  have  induced  him  to  use  every  exertion  to  proceed  at  the  adjourned  diet 
The  adjournment  was  granted  more  for  the  agent's  than  the  client's  convenience,  and 
if  it  had  been  opposed  by  the  respondent  it  is  very  doubtful  if  it  would  have  been 
allowed.  The  adjourned  diet  was  nxed  for  the  16th,  on  a  representation,  on  the  part 
of  the  petitioner's  agent,  that  he  could  attend  and  proceed  with  the  proof  on  that  day. 
But  he  neither  attended  on  that  adjourned  diet,  nor  offered  any  excuse  for  his  absence. 
It  appears  that  the  reason  of  this  miscarriage  was  his  unexpected  detention  in 
Edinburgh  on  important  business."  It  seems  to  me  that  there  was  quite  sufficient 
ground  for  the  SheriffHsubstitute  to  come  to  a  directiy  opposite  conclusion.  There  is 
no  question  that  the  respondent  could  competently  bring  this  interlocutor  under 
review.  I  have  no  doubt  that  an  interlocutor  reviving  allowance  of  proof  is  the  same 
as  one  allowing  a  proof.  This  is  an  interiocutor  anew  sdlowing  a  proof,  and  such  inter- 
locutors are  just  those  that  can  be  competently  appealed. 

It  is  unnecessary  to  go  into  all  the  Sheriff's  reasons  to  shew  that  his  interlocutor 
is  right.  One  is  enough — a  party  is  allowed  to  prove  himself  proprietor  of  certain 
articles,  and  has  failed  to  avail  himself  of  that  allowance. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor: — ^" Repel  the  reasons  of  ad- 
vocation, and  remit  simpliciter  to  thej  Sheriff :  Find  the  respondent  entitled  to 
expenses,  and  remit  to  the  Auditor  to  tax  and  report." 

William  Officer,  S.S.G.— W.  S.  Stdart,  S.S.C— Agents. 

[Distinguished,  Kinnes  v.  Fleming,  1881,  8  R.  386.] 


No.  90.  IV.  Macphkrson,  447.    16  Feb.  1866.    1st  Div.— Sheriff  of 

Dumfriesshire,  C. 

Mrs.  Sarah  T.  Hyslop  or  Harley  Maxwell  and  Others  (Maxwell's 

Trustees),  Petitioners  and  Advoo'diov^. —  Patton— Duncan, 

The  Glasgow  and  South-Wkstern  Railway  Company,  Respondents.— 

Sol. -Gen.  Young— CI ork— Johnstone. 

Railway — Jurisdiction — Sheriff. — A  railway  company  having  erected  a  bridge  over  a 
river  upon  ground  acquired  by  them  under  their  statute,  subsequently  constructed 
a  weir  in  the  river  for  protection  of  the  bridge,  upon  ground  not  acquired  by  them, 
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and  the  weir  was  not  objected  to  for  thirteen  years.  A  petition  was  then  presented 
to  the  Sheriff  by  the  proprietor  of  the  ground  on  which^  the  weir  was  erected,  pray- 
ing for  removal  thereof.  Held  (diss.  Lord  Gurriehill),  that  having  regard  to  the 
length  of  possession  by  the  railway  company,  and  to  the  terms  of  the  Railway 
Clauses  (Scotland)  Act,  1845,  sec.  16,  the  Sheriff  had  no  jurisdiction  to  entitle  him 
to  order  removal  of  the  structure,  and  petition  dismissed. 

Sheriff — Petition — Property. — ^An  application  to  a  Sheriff  for  removal  of  erections 
upon  heritable  property  is  competently  made  by  way  of  ptition. 

Sheriff — Jurisdiction. — Observed,  that  an  application  to  a  Sheriff  by  one  having  a  title 
to  heritage,  on  account  of  interference  therewith  by  another,  is  not  rendered  in- 
competent by  the  latter  merely  averring  a  competing  title  to  the  heritage. 

This  petition  was  presented  in  June  1864  to  the  Sheriff  of  Dumfriesshire  by  the 
trustees  of  the  late  Alexander  Harley  Maxwell,  proprietors  of  Portrack,  against  the 
Glasgow  and  South-Westem  Railway  Company.  The  respondents'  line  passes  through 
the  lands  of  the  petitioners,  crossing,  by  means  of  a  wooden  bridge,  the  river  Nith, 
where  it  flows  through  said  lands. 

[448]  The  petition  set  forth,  that  about  fifteen  feet  below  the  bridge,  the  defenders 
unwarrantably  and  illegally  placed  across  the  channel  of  the  river  a  row  of  large  logs 
or  beams  of  wood,  fixed  by  ^ee  in  the  sclum  of  the  river,  which  at  that  point  forms 
part  of  the  petitioners'  propertv ;  and  they  have,  from  time  to  time,  placed  in  the 
space  between  the  said  row  of  logs  and  said  bridge,  and  at  last  nearly  filled  up  said 
space  with  lar^e  stones,  laid  in  the  form  of  a  rough  pavement,  thus  forming  a  weir  or 
dam  across  the  river.  That  in  consequence  of  said  weir  or  dam,  the  flow  of  the  river 
is  interrupted  and  thrown  upon  the  lands  of  the  petitioners,  to  the  risk  and  injury  of 
the  same,  and  of  the  embankments  thereof  on  the  south  side  of  the  river.  That  upon 
a  piece  of  ground  belonging  to  the  petitioners,  the  defenders  have  illegally  and  un- 
warrantaUy  constructed  a  stone  drain,  about  eighteen  inches  square,  and  have  laid 
down  a  metal  pipe,  thirty  inches  in  diameter.  Said  drain  extends  along  the  petitioners' 
lands  a  distance  of  about  forty  yards,  where  it  is  joined  to  said  metal  pipe,  which  is 
led  over  the  bank  of  the  Nith  into  the  bed  or  alveus  thereof,  a  distance  of  twenty-five 
yards  or  thereby.  That  said  pipe  forms  an  obstruction  to  the  flow  of  the  river, 
whereby  in  floods  the  pursuers'  lands  are  more  than  formerly  subjected  to  inundation, 
and  large  quantities  of  sand,  gravel,  and  rubbish,  are  deposited  on  said  ground  and  on 
the  banks  and  bed  of  the  river,  the  natural  current  of  the  water  is  altered,  the  sectional 
area  through  which  the  river  has  to  flow  is  reduced,  and  great  damage  has  been  and 
is  being  done  to  the  pursuers'  embankment  on  the  southmost  side  of  the  river.  That 
the  pursuers'  lands  are  thus  and  otherwise  injuriously  affected  by  the  said  works  and 
operations  of  the  defenders.  The  petitioners  prayed  jbhe  Sheriff  to  ordain  the  defenders 
to  remove  the  said  row  of  beams,  &c.,  placed  across  the  river  immediately  below  their 
said  bridge,  and  also  the  said  drain  and  pipe,  together  with  the  sand  or  other  deposit 
which  has  accumulated  on  the  said  lainls,  or  on  the  banks  or  channel  of  said  river,  in 
eonsequence  of  the  defenders'  operations  or  erections  complained  of ;  and  to  ordaiii 
the  d^ender  to  restore  the  channel  of  the  river  immediately  at,  below,  and  above  their 
said  bridge :  as  also  the  surface  of  the  piece  of  ground  above  described,  as  well  as  the 
banks  of  the  river  ex  adverso  thereof ;  and  the  portion  of  the  bank  of  said  lands  on  the 
soath  side  of  the  river,  to  the  same  state  and  condition  as  the  same  were  before  the 
operations  and  erections  complained  of  were  executed;  and  in  the  event  of  the 
defenders'  refusal  or  failure,  to  grant  warrant  to  and  authorise  the  petitioners  to 
remove  the  said  row  of  beams  or  logs  of  wood  and  stones  placed  as  aforesaid,  and  also 
the  said  dnun  and  pipe  and  accumulations  of  sand  or  gravel  or  other  deposit,  and  to 
restore  the  said  lands,  banks,  and  channel  of  the  river  as  aforesaid,  all  at  the  expense 
and  at  the  risk  of  the  defenders. 

A  record  was  made  up  by  revised  condescendence  and  revised  answers.  It  appeared 
from  the  statements  of  the  petitioners,  t^t  the  erections  complained  of  had  been  made 
b^ore  Mr.  Maxwell's  death,  which  took  place  in  September  1853. 

The  defenders  averred  that  the  ground  on  which  the  erections  complained  of 
are  constructed  belongs  to  them,  but  that  if  it  does  not,  they  are  willing  to  acquire 
the  same  in  terms  of  the  Lands  Clauses  Consolidation  Act,  1845,  sect.  117.  They 
averred  that  in  pursuance  of  the  powers  conferred  upon  them  by  their  Act,  and  by  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  they  served  upon  the  late  Mr. 
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Alexander  Harley  Maxwell,  the  then  proprietor  of  Portrack,  two  statutory  notices 
whereby  they  gave  him  notice,  in  terms  oi  said  Acts,  that  the  lands  therein  referred 
to  would  be  required  to  be  taken  and  used  by  the  said  company  for  the  purpose  of 
the  railway ;  and  that  the  works  complained  of  were  all  executed  in  terms  of  these 
powers.  They  are  all  situated  upon  lands  belonging  to  the  respondents,  [449]  &zid  they 
are  absolutely  necessary  for  the  safety  of  the  railway.  No  other  title  was  produced 
or  founded  on  by  the  railway  company.* 

The  petitioners  pleaded ; — (1)  As  the  around  upon  which  the  drain  and  pipe, 
and  the  logs  of  wood,  &c.,  have  been  placed  by  the  defenders,  belongs  in  property  to 
the  pursuers,  and  as  the  defenders  cannot  produce  and  do  not  possess  any  title  author- 
ising  the  construction  of  the  works  complained  of,  the  pursuers  are  entitled  to  decree 
of  removal  as  craved.  (3)  The  question  of  disputed  ownership  in  the  said  ground 
upon  which  the  drain,  &c.,  have  been  constructed,  can  competently,  and  ought  to  be, 
inquired  into  by  the  Sheriff,  with  the  view  of  disposing  of  the  conclusions  for  removal. 
(4)  The  defenders  cannot  plead  a  possessory  right,  or  obtain  a  possessory  judgment, 
in  respect  their  alleged  possession  of  the  works  complained  of  is  sine  tiiulo,  and  amounts 
to  an  act  of  encroachment  on  the  pursuers'  property. 

The  defenders  pleaded  ;—{l)  The  action  is  incompetent.  (2)  The  respondents 
having  been  in  possession  of  the  works  complained  of  for  upwards  of  seven  years,  the 
present  application  ought  to  be  refused.  (3)  The  present  application  being  an  attempt 
in  a  summary  form,  and  in  an  incompetent  Court,  to  declare  a  right  of  property  in 
the  lands  on  which  the  works  complained  of  are  constructed,*  the  same  ought  to  be 
dismissed.  « 

The  Sheriff-substitute  (Trotter)  repelled  the  defenders*  first  and  second  pleas, 
reserved  the  third  to  be  considered  with  the  merits,  and  allowed  a  proof  before  answer. 
On  appeal  the  Sheriff  (Napier)  pronounced  his  interlocutor  : — "  Recalls  the  interlocutor 
appealed  against :  Finds,  in  point  of  fact,  that  the  question  raised  by  the  petitioners 
in  this  case  is  substantially  a  question  of  heritable  right :  Finds,  in  point  of  law,  that 
it  is  not  competent  for  the  Sheriff  of  a  county  to  adjudicate  or  declare  in  such  a  question  : 
Therefore  sustains  the  defenders'  third  plea  in  law,  dismisses  the  action,  and  finds  the 
pursuers  liable  in  the  expenses  of  process,  **  &c. 

[450]  I'be  petitioners  advocated,  and  argued'; — ^The  allegations  of  the  petitioners 
must  be  assumed  to  be  true,  and  the  question  then  is,  has  the  Sheriff  jurisdiction  1 

*  Railways  Clauses  Consolidation  (Scotland)  Act,  1845,  section  16  : — "  Subject 
to  the  provisions  and  restrictions  in  this  and  the  special  Act,  and  any  Act  incorporated 
therewith,  it  shall  be  lawful  for  the  company,  for  the  purpose  of  constructing  the 
railway,  or  the  accommodation  works  connected  therewith  hereinafter  mentioned, 
to  execute  the  following  works  (that  is  to  say),  they  mav  make'  or  construct  in,  upon, 
across,  imder,  or  over  any  lands,  or  any  streets,  hills,  valley,  roads,  railroads,  or  tram- 
roads,  rivers,  canals,  brooks,  streams,  or  other  waters  within  the  lands  described  in 
the  said  plans,  or  mentioned  in  the  said  books  of  reference,  or  any  correction  thereof, — 
such  temporary  or  permanent  inclined  planes,  tunnels,  embankments,  acqueducts, 
bridges,  roads,  ways,  passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fencings, 
as  they  think  proper.  They  may  alter  the  course  of  any  river  not  navigable,  canals, 
brooks,  streams,  or  water-courses,  and  of  any  branches  of  navigable  rivers,  such  branches 
not  being  themselves  navigable,  within  such  lands  for  the  purpose  of  constructing 
and  maintaining  tunnels,  bridges,  passages,  or  other  works  over  or  under  the  same, 
and  divert  or  alter,  as  well  temporarily  as  permanently,  the  course  of  any  such  rivciB 
or  streams  of  water,  roads,  streets,  or  ways,  or  raise  or  sink  the  level  of  any  such  rivers 
or  streams,  roads,  streets,  or  ways,  in  order  the  more  conveniently  to  carry  the  same 
over  or  under,  or  by  the  side  of  the  railways,  as  they  may  think  proper.  They  may 
make  drains  or  conduits  into,  through,  or  under  anv  lands  adjoining  the  railway, 
for  the  purpose  of  conveying  water  from  or  to  the  railway.  They  may  from  time  to 
time  alter,  repair,  or  discontinue  the  before-mentioned  works,  or  any  of  them,  and 
substitute  others  in  their  stead,  and  they  may  do  all  other  acts  necessary  for  making, 
maintaining,  altering,  or  repairing  and  using  the  railway :  Provided  always,  that  in 
the  exercise  of  the  powers  by  this  or  the  special  Act  granted,  the  company  shall  do  as 
little  damage^as  can  be,  and  shall  make  f ml  satisfaction  in  manner  herein  and  in  the 
special  Act  and  any  Act  incorporated  therewith  provided,  to  all  parties  interested  for 
all  damage  by  them  sustained  by  reason  of  the  exercise  of  such  powers." 


IV.  MACPHEESON,  451.     MAXWELL,  ETC.  V.  GLAS.  &  S.-W.  RY.  CO.  [1866]      479 

The  thing  complained  of  is  the  instant  and  continuous  operation  of  an  existing  obstruc- 
tion, and  that  is  a  question  the  Sherifi  can  try.  Further,  these  structures  are  on  the 
petitioners'  ground ;  they  have  a  title,  the  railway  company  has  none.  There  is  no 
.defence  of  property  or  heritable  right,  for  the  company  has  no  title ;  neither  is  there 
room  for  a  possessory  judgment,  because  the  defenders  have  no  title  of  possession  of 
any  kind. 

Argued  for  railway  company ; — ^The  Sheriff  has  no  jurisdiction  beyond  maintaining 
the  possession  in  statu  quo ;  out  tlus  is  not  a  question  of  possession  but  of  right,  the  prayer 
of  the  petition  being  for  removal  of  the  structures.  The  respondents  had  alleged  a 
right  to  the  ground,  and  that  was  enough  to  exclude  the  Sheriff's  jurisdiction. 

At  advising, — 

Lord  President. — This  case  comes  before  us  in  the  form  of  an  advocation  from 
the  Sheriff-court  of  Dxmifries.  It  originated  in  an  application  by  Mrs.  Maxwell  and 
others  against  the  Glasgow  and  South-Western  Railway  Company,  complaining  of 
injury  done  to  the  property  of  Mrs.  Maxwell  by  certain  operations  that  had  been  per- 
formed on  the  sdum  of  the  river,  and  on  a  piece  of  ground  which  the  petitioners  say 
belongs  to  them.  The  Sheriff  sustained  a  certain  plea,  by  which  he  found  that 
this  was  a  question  of  heritable  right,  and,  therefore,  that  it  was  "  not  competent  for 
the  Sheriff  of  a  county  to  adjudicate  or  declare  in  such  a  question." 

An  advocation  w^as  presented  against  that  judgment,  and  we  heard  an  argument 
upon  it.  But  it  appeared  to  the  Court  that  whatever  might  be  the  merits  or  demerits 
of  that  argument,  the  case  could  not  be  disposed  of  on  the  footing  on  which  the  Sheriff 
had  disposed  of  it,  and  that  the  interlocutor  of  the  Sheriff  could  not  stand.  But  that 
did  not  exhaust  the  case,  and  we  desired  further  argument,  which  we  have  had.  The 
arguments  that  were  submitted  to  us  were  very  clear  and  very  able,  but  I  did  not  feel 
that  these  arguments,  though  each  of  them  very  forcible  in  its  own  direction,  met  each 
other  properly,  or  grappled  with  the  argument  of  the  other  party,  and  I  had  some  diffi- 
culty in  seeing  the  principles  on  which  the  case  was  to  be  disposed  of  with  reference  to 
these  arguments.  I  certainly  could  not  adopt  the  view  that  was  taken  in  the  first 
argument,  on  the  part  of  the  railway  company,  which  was  an  argument  intended  to 
support  the  Sheriff's  interlocutor,  and  which  endeavoured  to  support  it  upon  grounds 
that  I  think  were  altogether  unsound  in  reference  to  the  question  of  the  jurisdiction 
of  the  Sheriff.  For  it  was  contended  to  us  then  in  very  strong  terms,  and  with  apparent 
confidence,  that  the  moment  a  title  alleged  to  be  a  competing  title  to  the  sdum  in  dispute 
was  produced,  the  Sheriff  was  necessariljr  to  stop  short,  that  he  had  no  power  to  go 
further,  that  he  was  not  entitled  to  consider  these  titles ;  and  not  only  so,  but  it  was 
even  contended  that  if  there  was  an  averment  of  property  upon  the  part  of  the  defender, 
that  stopped  the  Sheriff  from  proceeding.  That  last  is  quite  out  of  the  question,  and 
so  is  the  first,  viz.  that  the  Sheriff  cannot  look  at  the  title,  because  it  comes  to  this, 
that  though  the  title  of  the  one  party  was  clearly  a  title  to  the  subject,  and  the  title  of 
the  other  party  was  a  title  to  something  else  which  was  clearly  not  the  subject,  the 
Sheriff  was  not  to  go  on  ;  that  if  a  party  was  assailed  by  an  encroachment  on  the  part 
of  his  neighbour,  all  he  had  to  do  was  to  draw  from  his  charter-chest  a  charter  of  some 
place  or  other,  and  say,  "  There  is  an  end  of  the  Sheriff's  jurisdiction."  And  so  that 
argument  did  not  prevail  with  us.  But  the  question  was  afterwards  argued  on  other 
grounds  of  a  more  general  kind  in  one  sense,  and  which  are  very  important  in  them- 
selves. Now,  it  is  necessary  to  see  what  is  the  position  of  the  parties  in  reference  to 
this  application.  As  I  imderstand  it,  this  railway  company,  having  obtained  powers 
from  rarliament  to  make  their  railway,  take  certain  ground  and  make  their  railway, 
and  make  this  bridge  over  the  Nith.  They  have  performed  these  operations.  They  have 
made  the  railway,  and  they  have  made  the  bridge,  and  these  worKs  have  been  in  exist- 
ence for  a  considerable  length  of  time.  The  petition  states  that  they  have  also  made 
a  certain  weir  in  the  river  below  the  bridge,  which  has  the  effect  of  impeding  the  current, 
and  which  has  been  proved  now  to  have  had  the  effect  of  injuring  the  banl^  of  the  river, 
which  are  the  property  of  the  petitioners,  and  they  say  that  that  structure  upon  the 
solum  [461]  of  the  river  was  an  imwarrantable  structure,  and  is  upon  their  property. 
They  also  complain  that  on  one  side  of  the  river  there  is  a  triangular  piece  of  ground 
which  belongs  to  them,  and  which  the  railway  company  have  used  in  this  way,  that 
in  draining  land  further  from  the  railway,  as  I  understand  it,  they  have  brought^^a 
pipe  of  large  diameter  through  this  piece  of  triangular  ground,  and  have  projected 
it  into  the  river  some  forty  feet ;  that  from  that  pipe  there  is  a  great  discharge  at  times, 
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and  that  by  projecting;  it  into  the  riyer  it  impedes  the  progress  of  the  water  when  the 
river  is  in  flood,  and  throws  it  up  upon  the  land,  and  that  a  great  deposit  has  occurred 
from  that  upon  this  piece  of  ground  which  belongs  to  the  complainers,  and  that  it  is 
thereby  injured,  and  that  the  railway  company  have  no  right  so  to  encroach  upon  the, 
land  of  the  petitioners.  There  are  allegations  on  the  part  of  the  defenders  that  the 
land  belongs  to  them,  but  the  title  which  they  produce  clearly  shews  that  that  cannot 
be  so.  The  petition  prays  for  the  removal  of  these  things,  for  the  removal  of  the  struc- 
ture that  has  been  erected  on  the  solum  of  the  river,  and  for  the  removal  of  the  drain 
which  has  been  made  through  this  triangular  piece  of  ground,  partly  a  stone  drain, 
and  for  the  removal  of  the  pipe.  It  also  requires  the  removal  of  the  deposit  that  has 
been  made  upon  the  triangular  piece  of  ground,  and  the  repair  of  the  banks  that  have 
been  damaged.  The  petition  does  not  say  how  long  these  structures  have  existed ; 
but  it  seems  pretty  clear,  and  I  think  that  the  statement  of  the  defenders  is  not  now 
disputed  by  the  petitioners,  that  these  structures  have  existed  for  a  good  many  years. 
The  difference  between  them  seems  to  be,  whether  they  have  existed  thirteen  or  sixteen 
years,  and  I  do  not  think  that  is  a  matter  of  much  consequence. 

Now,  the  question  that  arises  is,  in  the  first  place,  whether  the  Sheriff  can  enter- 
tain an  appUcation  for  the  removal  of  these  structures.  A  question  was  debated 
before  us  as  to  whether  it  could  be  done  by  petition,  or  required  a  summons.  I  have 
no  doubt  that  if  it  is  competent  for  the  Sheriff  to  do  it  at  all,  a  petition  is  the  proper 
form  of  approaching  him.  I  do  not  recollect,  in  my  experience,  of  seeing  any  case 
in  which  a  Sheriff  was  approached  by  an  ordinary  summons  in  order  to  compel  the 
performance  of  operations  such  as  are  here  in  question.  But  that  does  not  solve  this 
case,  for  the  question  remains,  can  the  Sheriff  entertain  the  application,  and  proceed 
to  act  upon  it  1  Now,  the  railway  company  say, — ^"  We  had  authority  to  make  the 
railway  and  the  bridge,"  and  that  is  unquestionaUe.  .  They  say, — "  We  have  done 
this  on  the  land  we  took  " ;  but  they  say  further, — "  The  operations  which  are  now 
complained  of  were  made  long  ago, — about  the  time  that  we  completed  our  railway, — 
and  were  necessary  for  the  protection  of  the  bridge  and  railway,  and  they  were  made 
under  the  authority  of  the  Bailway  Clauses  Act,  which  authorised  us  to  make  the 
operations  necessary  for  the  construction  and  maintenance  of  the  railway,"  and  they 
fotmd  specially  on  the  16th  section.  The  Bailway  Clauses  Act  does  iiot  prescribe 
particular  proceedings  preliminary  to  making  such  operations,  but  if  it  did,  there  is 
no  allegation  here  that  certain  formalities  were  omitted ;  and  even  if  there  were,  it 
would  be  a  question  to  be  inquired  into,  whether  they  went  through  these  proceedings, 
or  did  not,  and  whether  the  failure  to  do  so  was  a  ground  for  removing  the  structures. 
Now,  that  being  the  position  of  matters,  and  these  operations  having  existed  for  a 
period  of  thirteen  or  sixteen  years, — and  I  think  it  would  have  been  the  same  thing  if 
they  had  existed  for  twenty  or  thirty  years, — ^the  question  comes  to  be,  whether  the 
Sheriff  has  the  proper  authority  to  remove  them,  on  an  application  to  have  this  done, 
without  any  other  proceeding  taken  to  establish  the  right  of  the  party  to  have  them 
removed.  I  think  there  are  matters  in  this  petition  which,  if  they  had  stood  alone, 
the  Sheriff  would  have  been  perfectly  entitled  to  deal  with.  But  I  doubt  the  power 
of  the  Sheriff  to  deal  with  the  removiu  of  the  structures.  It  is  said  that  the  petitioners 
are  complaining  of  injury  which  they  are  sustaining,  and  that  the  application  is  to 
remove  the  cause  of  that  injury.  But  that  might  equally  apply  to  a  structure  that 
was  erected  any  distance  of  time  before,  if  it  was  causing  the  injury.  The  application 
is  not  to  apply  any  curative  process, — any  remedy  wWch  will  leave  the  structures. 
The  application  is  to  remove  the  structures.  Now,  I  exceedingly  doubt  the  power 
of  the  Sheriff  to  remove  a  structure  which  has  stood  so  long,  and  which  was  made 
under  the  authority,  or  under  the  ostensible  authority  of  an  Act  of  Parliament,  and  has 
been  allowed  to  stand  all  this  time,  as  made  under  that  ostensible  authority.  It  is  said 
that  some  stones  have  been  [462]  added  recently.  I  do  not  think  that  is  the  substantial 
matter, — certainly  not  as  regards  the  pipe ;  and  as  to  the  other,  it  is  not  said  that 
that  is  what  has  caused  the  damage.  I  understand  the  petitioners  to  complain  of  the 
thing  altogether.  They  do  not  ask  the  removal  of  the  stones  said  to  have  been 
recently  put  there.  It  is  there  my  difficulty  lies.  This  petition  does  not  contain 
merely  a  demand  to  have  the  banks  repaired,  and  to  have  the  deposit  removed.  If 
the  petition  had  been  limited  to  that  matter,  I  think  the  Sheriff  was  the  proper  and 
the  only  proper  authority  to  deal  with  it ;  and  if  this  had  been  an  operation  in  the 
course  of  progress,  or  had  been  a  very  recently  performed  operation,  the  Sheriff  might 
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have  dealt  with  it  as  a  pofismory  question ;  and  if  the  railway  company  had  not  had 
poflsession  for  a  sufficient  time,  they  might  not  have  been  allowed  to  maintain  their 
Btrueture.  I  do  not  giye  any  opinion  on  that,  but  it  might  have  been  a  question  to 
be  discussed  before  the  Sheriff,  and  he  had  jurisdiction  to  deal  with  that  Question  as 
to  whether  he  was  to  pronounce  a  possessory  judgment  or  not.  But  tnere  is  no 
question  of  that  kind  nere.  It  is  not  a  question  foimded  upon  possession.  The 
possession,  such  as  it  is,  has  been  with  the  railway  company.  The  occupation  of  the 
solum  of  the  river  has  been  with  the  railway  company,  no  doubt,  for  a  limited  use, 
but  that  does  not  signify  anything  to  the  question  of  occupation.  The  occupation 
of  the  triangular  piece  of  ground  for  the  purpose  for  which  it  is  used,  has  also  been 
with  the  railway  company.  They  have  had  occupation  of  it,  and  that,  I  think,  is  aU  the 
kind  of  possession  wnich  they  can  have.  It  may  have  been  for  a  limited  purpose, 
but  it  is  not  said  that  they  are  using  it  for  any  other  than  a  limited  purpose ;  and, 
therefore,  upon  the  whole,  I  think  that  the  prayer  of  this  petition  for  removal  ought 
not  to  be  granted, — at  all  events,  until  the  right  is  established  by  declarator,  or  other- 
wise, to  have  them  removed. 

As  to  granting  the  minor  parts  of  the  prayer  of  the  petition,  we  had  no  separate 
argument  upon  them,  and  they  were  treated  at  the  bar  as  so  linked  to  each  other, 
as  they  are  in  the  prayer,  that  probably  it  would  not  suit  the  purpose  of  the  petitioners 
to  maintain  the  petition  to  that  limited  effect.  It  savs, — "  To  remove  the  beams  of 
wood  and  stones,  and  also  the  drain,  and  to  order  the  aefenders  to  restore  the  channel 
of  the  river  immediately  below  the  bridge,  as  also  the  surface  of  the  triangular  piece 
of  ground  above  described,  as  well  as  the  banks  of  the  river  ex  adverso  thereof,  &c. 
These  are  apparently  concomitants  of  the  operation  of  removal,  and  I  think  they  are 
not  claimed  as  separate  curative  or  preventive  matters.  If  these  more  limited  purposes 
are  to  be  accomplished,  I  think  they  would  be  better  done  in  another  petition,  than 
mixed  up  with  this  one.  I  therefore  think  that  this  petition  should  be  refused.  I 
observe  that  the  Sheriff-substitute  pronounced  a  jud^ent  which  was  favourable 
to  the  petitioners  upon  one  of  the  pleas  ;  but  I  fancy  tne  whole  case  is  brought  here 
by  the  advocation,  and  that  we  must  deal  with  the  whole  matter.  I  am  afraid,  there- 
fore, that  we  must  refuse  this  petition. 

Lord  Curriehill. — I  feel  difficulty  in  this  case,  and  I  shall  state  my  views  in  a 
few  sentences. 

This  petition,  which  is  presented  by  the  owners  of  the  estate  of  Portrack,  com- 
plains of  two  things.  One  of  the  complaints  is,  that  on  a  part  of  that  estate,  consisting 
of  the  alveus  of  the  river  Nith,  the  defenders  have  placed  an  obstruction  across  the 
stream,  the  effect  of  which  is  to  throw  the  force  of  the  water  on  to  the  south  bank  of 
the  river,  and  thereby  endanger  the  embankment.  The  other  complaint  is,  that  the 
defenders  have  put  a  drain  and  pipe  on  the  petitioners'  lands  on  the  north  side,  and  in 
the  channel  of  the  river.  The  petitioners  say  that  these  operations  are  unlawful, 
being  made  on  their  land,  and  that  they  cause  damage  ;  and  they  therefore  pray  for 
the  removal  of  these  structures.  There  is  also  a  prayer  to  the  effect  that  the  damage 
to  the  embankment  should  be  restored ;  but  that  is  mixed  up  with  the  prayer  for 
removal.  Now,  reading  the  petition  by  itself,  without  reference  to  the  answers,  and 
assuming,  as  I  must  do,  in  hoc  statu,  the  truth  of  the  statements  it  contains,  I  ask 
myself,  is  the  petition  incompetent  ?  Has  the  Sheriff  no  jurisdiction  to  decide  one 
way  or  the  other  1  And  if  he  has  jurisdiction,  is  this  application  made  in  an  incom- 
petent form  ¥  And  is  there  no  power  in  the  Sheriff  to  order  the  removal  of  these 
structures  ?  On  the  face  of  the  petition  itself,  I  know  nothing  which  would  warrant 
an  affirmative  answer  to  these  questions. 

But  defences  are  given  in,  and  in  these  there  are  statements  which,  if  established, 
[4fi3]  would  entitle  the  defenders  to  decree  of  absolvitor.  There  can  be  no  doubt  of 
that.  The  defenders  state  that  the  ground  is  their  own ;  that  they  had  acquired 
it  in  virtue  of  their  Act  of  Parliament ;  that  they  made  these  erections  under  the 
authority  of  Acts  of  Parliament ;  that  the  erection  of  these  structures  was  made  with 
the  consent  of  the  owners  of  the  subjects,  and  has  been  acquiesced  in  for  a  long  time. 
It  would  have  been  the  duty  of  the  Sheriff,  if  these  things  had  been  established,  to 
have  refused  the  petition.  But  no  inqury  has  been  allowed,  and  all  these  allegations 
arc  expressly  denied  by  the  petitioners ;  and  thejquestion  is,  whether  or  not  we  are  in 
a  situation  to  dismiss  the  petition  on  these  mere  statements  of  the  defenders,  although 
these  are  denied  by  the  petitioners.    I  cannot  see  how  this  can  be  done  in  hoc  statu. 
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It  has  been  argued  that  the  Sheriff  has  no  jurisdiction,  because  there  is  here  a 
competition  of  heritable  right.  But,  in  my  opinion,  there  is  no  such  competition 
of  heritable  right  raised  by  the  petitioners ;  and  I  am  not  prepared  to  say  that  such 
an  objection  to  jurisdiction  could  be  raised  by  the  defenders,  even  if  they  produced 
an  heritable  title.  But  they  have  made  no  such  production.  In  my  opinion,  the 
Sheriff's  interlocutor  ought  to  be  altered,  and  his  jurisdiction  sustained. 

The  next  objection  ^eaded  by  the  defenders  is,  that  a  petition  is  not  a  competent 
form  of  application,  and  that  it  ought  to  have  been  in  the  form  of  a  summons.  1  think 
that  objection  also  is  not  well  founded.  I  have  never  seen  a  summons  of  this  kind 
in  the  Sheriff-court. 

Another  objection  was  spoken  of,  viz.  whether  defenders  are  entitled  to  the  benefit 
of  a  possessory  judgment.  I  am  not  certain  whether  or  not  that  plea  was  maintained ; 
and  although  I  asked  the  question  at  the  debate,  I  did  not  get  a  distinct  answer.  At 
all  events,  1  think  that  no  such  objection  is  tenable.  I  tlmik  that  some  fallacy  has 
arisen  from  the  use  of  the  word  removing ;  the  meaning  of  which  here  is,  not  that  the 
respondents  shall  be  removed  from  the  lands,  but  that  the  structures  erected  by  them 
shall  be  demoUshed  and  taken  away.  But  in  no  view  can  the  plea  of  possessory  judg- 
ment be  available  to  them  in  this  case.  No  such  title  has  been  produced  by  the  defenders. 
The  only  one  referred  to  is  a  bounding  title ;  and  the  grounds  forming  the  site  of  the 
subjects,  on  which  the  structures  complained  of  have  been  erected,  are  not  included 
within  these  boundaries. 

The  next  objection  is  that  these  operations  were  performed  under  the  authority 
of  the  Railway  Acts,  If  this  is  so,  that  would  be  a  conclusive  defence.  But  we  have 
no  proof  of  that,  and  I  do  not  see  how  I  can  decide  that  question  without  proof,  without 
assuming  in  favour  of  the  defenders  the  truth  of  these  disputed  allegations. 

It  has  also  been  pleaded  that  the  Sheriff  has  no  power  to  order  the  removal  of  struc- 
tures erected  by  one  party,  without  right  or  authority,  on  the  ground  of  another.  I 
think  that  plea  was  as  ill  foimded  as  the  other  objections.  If  piles  of  wood,  stones,  or 
iron  pipes,  are  wrongfully  placed  on  the  groimd  belonging  to  any  person,  without  his 
consent,  the  Sheriff  of  the  Dounds  has  unquestionably  power  to  compel  the  wrongdoer 
to  remove  the  obstruction. 

Lord  Deas. — ^The  petitioners  in  this  case  are  the  proprietors  of  the  estate  of  Portrack. 
In  1847  an  Act  of  Parliament  was  passed  empowering  parties,  now  represented  by  the 
respondents,  to  make  a  railway  through  this  property ;  and,  acting  under  the  authoritv 
of  their  Act,  the  railway  company  built  a  bridge  over  the  Nith  where  it  flows  througn 
the  property.  This  was  done  soon  after  the  Act  had  been  obtained  The  petitioners, 
the  proprietors  of  Portrack,  now  complain  of  two  things — 1st,  That  a  drain  or  pipe 
has  been  made  or  laid  down  by  the  company,  extending  for  about  40  yards  across  a 
triangular  piece  of  ground  said  to  belong  to  the  petitioners ;  and  2dly,  That  the  company 
have  constructed  a  weir  across  the  river  immediately  below  the  bridge,  the  effect  of 
which  operations  is  said  to  be  to  throw  a  greater  quantity  or  force  of  T^ater  than  formerly 
on  the  banks,  and  otherwise  to  injure  the  petitioners'  lands. 

The  statements  as  to  the  time  when  these  operations  were  performed  are  very  vague, 
but  the  fair  reading  of  them  is  that  the  operations  were  performed  during  the  lifetime 
of  the  late  Mr.  Maxwell,  who  died  in  September  1853.  The  works  com^^ned  of  had 
therefore  been  in  existence  for  at  least  thirteen  years  before  this  petition  to  have  them 
removed  was  presented.  There  is  no  room  for  doubt  that  this  is  what  the  petitioners 
mean  to  set  forth,  for  the  Solicitor-General  candidly  [4541  offered  at  the  bar,  on  behalf 
of  the  railway  company,  to  consent  to  the  petitioners  amending  their  statements  if 
they  really  meant  to  say  that  the  operations  complained  of  had  taken  place  more  recently 
and  subsequent  to  the  death  of  Mr.  Maxwell,  but  the  petitioners  did  not  avail  themselyes 
of  the  offer  so  made.  The  case  is  therefore  to  be  dealt  with  as  a  case  in  which  nothing 
is  complained  of  as  done  recently,  or  within  the  possessory  period  of  seven  years. 

A^ain,  the  company  have  all  along  been  in  the  occupation  of  this  drain  and  weir. 
As  a  drain  and  as  a  weir,  the  company  have  been  the  sole  occupants,  though  they  may 
not  have  been  in  the  occupation  of  the  ground  as  their  own  property.  I  tate  it  to  admit 
of  no  doubt  that  a  party  may  be  as  trmy  in  the  occupation  or  lawful  possession  of  some- 
thing on  his  neighbour's  ground  as  of  something  on  his  own.  I  must  assume  then 
that  the  company  have  suimittedly  had  peaceaUe  possession  of  the  drain  and  weir 
since  their  construction.    The  contrary  is  not  averred,  nor  meant  to  be  averred,    r' 

Now,  I  have  no  doubt  that  the  Sheriff  has  jurisdiction  in  regard  to  heritable  pro- 
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Erty,  to  the  effect  of  deciding  all  possessory  questions  as  to  that  property.  It  will  not 
r  the  ezeicifie  of  that  jurisdiction  that  the  parties  produce  conflicting  titles  to  the 
proprty.  That  occurred  in  the  late  case  of  Johnstone  t?.  Murray  (24  D.  709),  where 
both  parties  claimed  a  right  of  property  in  Lochmaben.  It  is  the  province  of  the  Sheriff 
insuchcaseeto  regulate  the  possession  so  long  as  no  decreeof  declarator  has  been  obtained, 
and  to  the  effect  of  doing  so,  he  may  incidentally  consider  whether  the  titles  relied  on 
are  prima  facie  sufficient  to  support  the  possession.  An  heritable  right  affecting  the 
property  of  another  is  in  this  respect  in  tne  same  position  with  the  right  of  property 
itself.  The  Sheriff  has  jurisdiction  in  <][uestions  relative  to  the  possession  of  that  right, 
equally  as  in  questions  relative  to  possession  of  the  property  over  which  the  ri^ht  extends. 
But  when  one  proprietor  not  only  allows  another  to  make  a  drain  through  his  property 
(which  may  be  as  essential  as  the'drain  is  said  to  have  been  here  for  taking  off  the  water 
from  the  railway),  but  allows  that  drain  to  be  peaceably  possessed  and  enjoyed  for 
more  than  seven  years,  I  am  not  prepared  to  say  that  the  Sheriff  can  summarily  order 
that  drain  to  be  removed.  Or  suppose  a  party  is  allowed  to  build  his  house  on  the  very 
verge  of  his  property,  so  that  his  eavesdrop  faUs  on  his  neighbour's  ground,  and  this 
is  acquiesced  in  for  more  than  seven  years,  could  the  Sheriff  summarily  order  the  house 
to  be  taken  down  without  a  declarator  being  resorted  to  to  settle  the  right  of  eavesdrop  1 
1  doubt  that  very  much.  But  these  are  questions  much  less  clear  than  the  question 
which  occurs  here.  Because  here  the  railway  company  have  an  undoubted  right  to 
do  what  they  did,  provided  they  went  about  it  rightly  and  regularly,  which  must  in 
the  meantime  be  presumed.  Their  title  was  the  !]^ways  Clauses  (Scotland)  Act,  sec. 
16,  which  authorises  them  to  construct  in,  upon,  or  across  any  lands,  rivers,  streams, 
&c.,  described  in  the  plans,  or  mentioned  in  the  book  of  reference,  such  temporary  or 
permanent  bridges,  conduits,  drains,  piers,  cuttings,  &c.,  as  they  may  think  proper, — 
to  divert  or  alter  temporarily  or  permanently  the  coiuw  of  any  such  rivers  or  streams, 
j-to  raise  or  sink  the  level  of  any  such  rivers  or  streams— to  make  drains  or  conduits 
into,  through,  or  under  any  lands  adjoining  the  railway  for  conveying  the  water  from 
the  railway,  and  from  time  to  time  to  alter,  repair,  or  discontinue  these  works,  tlie  com- 

a  always  making  full  satisfaction  to  the  parties  interested  for  the  damage  sustained 
em* 

If  the  railway  company  proceeded  in  an  irregular  manner,  and  without  the  consent 
of  Mr.  Maxwell,  to  exercise  their  statutory  powers  in  constructing  the  drain  and  weir 
in  question,  br  if  they  failed  to  make  proper  compensation,  these  matters  may  com- 
petently be  made  the  subject  of  a  declaratory  and  petitory  action  in  this  Court,  in  which 
the  wrong  done  and  its  consequence  may  be  ascertained  and  determined.  But  until 
that  shall  be  done,  the  province  of  the  Sheriff  is  not  to  invert,  but  to  preserve  the  posses- 
sion  as  it  has  been  had  during  the  last  seven  years.  The  object  of  the  weir  was  no  doubt 
to  diminish  the  current  with  a  view  to  the  safety  of  the  bridge.  The  removal  of  the 
weir  might  endanger  the  security  of  the  bridge,  and  bring  down  that  portion  of  the 
railway.  If  the  petitioners  had  proposed,  at  their  own  hand,  to  remove  either  the  weir 
or  the  drain,  I  think  the  Sheriff's  duty  woidd  have  been  to  grant  interdict  if  applied 
for  at  the  instance  of  the  railway  company.  The  law  apphcable  to  such  cases  is 
familiariy  stated  by  Mr.  Erskine  in  his  Principles,  thus: — "  Where  the  property  of  a  subject 
is  contested,  [456]  ^^^  lawful  possessor  is  entitled  to  continue  his  possession  till  the  point 
of  right  be  discussed ;  and  if  he  has  lost  it  by  force  or  stealth,  the  judge  will,  upon  sum- 
manr  application,  immediately  restore  it  to  him," — (ii.  1,16). 

It  k  not  because  the  parties  are  at  issue  upon  a  question  of  heritable  right,  but 
because  they  are  not  at  issue  upon  any  possessory  question  connected  with  such  herit- 
able right,  that  the  petition  is  incompetent.  When  tne  Solicitor-General  (for  the  railway 
company)  stated  incidentally,  while  the  petitioners'  case  was  being  opened,  that  none  of 
the  toings  complained  of  were  alleged  to  nave  been  done  within  seven  years,  it  appeared 
to  me  that  he  had  sufficiently  explained,  in  a  sentence,  how  it  was  that  the  petition  was 
incompetent.  If  that  simple  view  had  been  adhered  to,  the  discussion  might  have  been 
limitea  to  ascertaining  whether  it  correctlv  represented  what  was  meant  to  be  averred. 
It  turns  out  to  be  a  correct  statement,  'the  petition  is  to  be  dealt  with  as  proceeding 
upon  the  footing  that  the  works  complained  of  were  constructed  more  than  seven  years 
before  the  date  of  the  petition,  and  that  the  use  of  them  has  been  peaceably  enjoyed 
by  the  railway  company  ever  since.  Upon  that  assumption  such  a  summary  apphca- 
tion,  to  whatever  Court  presented,  was  incompetent  on  the  face  of  it.  The  peaceable 
possession  for  the  possessory  period  cannot  be  thus  summarily  inverted.    As  regards 


484      MAXWELL,  KTC.  V.  GLA8.  &  S.-W.   RY.  CO.  [1866]     IV.  MA0PHEB80K,  456. 

the  Sheriff-court  this  is  peculiarly  clear,  for  in  that  Court  no  summary  application  is 
competent  unless  under  authority  (rf  the  Act  of  Sederunt  10th  July  1839,  sec.  137, 
which  is  limited  to  cases  **  which  require  extraordinary  despatch.  No  case  is  hdd  to 
require  extraordinary  despatch  where  the  object  is  to  invert  possession  allowed  to  be 
peaceably  enjoyed  for  the  last  seven  years.  Where  there  is  no  pof«essory  question 
raised,  the  Sheriff  has  no  jurisdiction,  either  in  a  summary  form  or  in  any  other,  in  the 
matterof  heritable  rights,  and  this  Ithink  was  what  the  Sheriff  had  in  his  mind,  although 
the  way  in  which  his  interiocutor  is  expressed,  and  the  arguments  urged  in  support  of 
it  in  the  first  debate,  created  a  dubiety  in  the  minds  of  some  of  your  Lordships  which 
might  not  otherwise  hAve  arisen. 

I  agree  with  your  Lordship  in  the  chair,  that  a  summary  application  for  authority 
to  repair  or  put  right  anything  which  had  gone  wrong  with  the  works,  or  to  take 
steps  to  prevent  or  arrest  damage  anticipated  or  in  progress,  might  have  been  quite 
competent.  But  that  was  not  the  nature  of  this  petition.  The  object  was  siunmary 
and  total  removal,  and  I  think  that  was  quite  incompetent. 

Lord  Ardmillan. — I  think  that  the  question  which  the  advocators  have  now 
raised  is  of  extreme  importance,  but  not,  to  my  mind,  attended  with  much  difficulty. 
I  have,  however,  considered  it  with  great  anxiety,  for  it  was  urged  by  my  friend  Mr. 
Patton  with  an  ability  and  earnestness  which  commands  and  deserves  attention. 

The  terms  of  the  prayer  of  this  petition  are  peculiar,  and  the  petition  is,  in  my 
opinion,  clearly  of  a  summary  character,  and  not  for  regulating  but  for  inverting 
possession. 

A  warrant  in  terms  of  the  prayer  of  this  petition  would  be  a  summary  warrant  for 
entire  removal  of  the  structure  referred  to ;  for  the  prayer  for  restoration  of  the  channd 
and  banks  is  only  subsidiary  to  the  demand  for  removal. 

I  need  not  repeat  my  opinion  on  the  ground  taken  by  the  Sheriff  in  his  judgment. 
On  that  point  I  agree  with  your  Lordship  in  the  chair.  I  cannot  hold  that  a  title 
inapplicable  on  the  face  of  it,  or  a  title  merdy  alleged  but  not  produced,  is  enough  so  to 
raise  a  question  of  competition  of  heritable  right  as  necessarily  to  take  the  case  at  once 
out  of  the  jurisdiction  of  the  Sheriff.  If  the  Sheriff  had  before  him  a  competent  pro- 
cess  for  regulating  possession,  then,  to  that  extent  and  effect,  he  had  jurisdiction. 

But,  on  the  different  ground  which  has  now  been  argued,  I  am  of  opinion  that  the 
result  of  the  Sheriff's  judmient,  though  not  the  precise  ground  of  it,  was  right,  and  that 
this  petition,  framed  as  I  have  explained,  ought  to  have  been  dismissed. 

The  summary  jurisdicUon  of  the  Sheriff,  in  the  maintaining  and  regidating  of 
possession,  is  most  important  and  valuable.  But  the  Sheriff  has,  except  in  some  very 
special  and  exceptional  cases,  no  summary  jurisdiction  to  invert  possession.  Kay, 
more,  it  is  my  opinion  that  a  warrant  to  invert  the  peaceable  and  unchallenged  poesessicm 
of  years,  by  removing  a  work  erected,  as  appears  on  the  petitioners'  statements,  above 
thirteen  years  ago,  at  least  more  than  seven  years  ago,  ought  not,  on  summary  applici^ 
tion,  and  in  the  exercise  of  summary  jurisdiction,  to  be  [466]  granted,  even  by  this 
Court.  The  removal  of  part  of  the  props,  or  protections  of  a  Inidge,  erected  for  above 
seven  years,  under  powers  contained  or  supposed  to  be  contained  in  an  Act  of  Parlia- 
ment, appears  to  me  to  be  just  one  of  the  strongest  illustrations  of  the  unsuitaUeness 
and  incompetency  of  a  petition  for  summary  warrant  of  removal  in  such  a  caae.  It  is 
quite  inappropriate,  is  required  by  no  urgent  necessity,  and  is,  I  think,  without  pre- 
cedent or  authority.  It  is  not  proposed  to  remove  the  bridge,  but  to  remove  that 
which  protects  the  bridge,  and  to  do  so  by  summary  warrant.  This  is  to  me  very 
startling.  I  do  not  rest  my  opnion  on  the  form  of  procedure  by  petition.  If  aft^r 
the  lapse  of  so  many  years  the  Sheriff  can  order  the  removal  of  this  structure  on  the 
statements  here  made,  I  do  not  doubt  the  competency  of  apjdying  to  him  by  petition. 
I  am  not  aware  of  any  procedure  by  summons  for  such  a  purpose.  I  never  saw  such  an 
action  ;  and  on  this  point  I  agree  with  your  Lordship.  But,  under  the  circum^tanceB 
set  forth,  the  matter  is  not  for  the  Sheriff  at  all.  A  warrant  to  invert  possession  cannot 
be  granted  to  one  party  if  the  other  party  can  obtain  interdict  to  protect  the  possession. 

If  Mr.  Maxwell  had  proceeded  at  his  own  hand  to  remove  this  weir,  and,  it  may  be, 
by  doing  so,  to  endanger  the  bridge  and  the  safety  of  the  public,  I  think  that  an  inter- 
dict would  have  been  granted  by  the  Court  on  summary  apf^cation  by  the  railway 
company,  to  protect  the  works  of  the  company  from  danger  by  such  a  proceeding,  and 
to  maintain  the  existing  possession.  That  is,  I  think,  according  to  the  true  principle 
and  theory  of  our  law,  which  opens  the  gat«  oif  justice  for  deliberate  trial  of  the  question 
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of  right,  and  in  the  meantime  refuses  summary  warrant  to  invert  possession,  and  will 
even,  on  necessity  arising,  grant  summary  warrant  to  maintain- the  eidsting  possession 
till  the  question  of  right  is  decided.  **  Uti  passidetis^^  which  was  the  Prsetorian  edict 
in  the  Soman  law,  is  the  foundation  of  the  Scottish  law  of  possessory  right.  It  is  one  of 
the  bulwarks  of  peace  and  order  in  society,  that  possession  for  seven  years  shall  not  be 
lightly  or  summarily  disturbed.  This  is  the  general  principle  and  rule,  and  is  accord- 
ing to  the  practice,  as  I  understand  it,  in  the  Sheriff-courts  ;  and  it  is  Specially  appro- 
pnate  to  the  case  of  works  executed  under  an  Act  of  Parliament.  I  give  no  opinion  on 
the  construction  of  the  Act  of  ParUamcnt  (1 6th  sect.).    It  would  be  premature  to  do  so. 

*"  There  is  no  rule  of  our  law  more  salutary,  or  better  established,  than  that  which 
declares  that  a  party  who  has  enjoyed  peaceable  possession  for  seven  years  is  entitled  to 
be  protect^  in  it  a£;ainst  summarv  inversion  of  the  state  of  possession."  "  Non  mens 
hie  sermoy  sed  quod  prcBcepit  OfeUusJ'  I  cannot,  indeed,  add,  "  Rusiicus  ahnormis 
sapiens,"*  for  these  are  the  words  of  Lord  Balgray  in  the  case  of  Liston  v.  Galloway,  3d 
December  1835,  concurred  in  by  the  Lord  President,  Lord  Gillies,  and  Lord  Mac- 
kenzie ;  and  I  humbly  think  that  they  state  with  equal  precision  and  authority  the 
law  of  this  case. 

Nothing  but  urgent  and  immediate  necessity  can  support  an  application  for  the 
summary  inversion  of  possession  in  the  manner  here  craved  by  the  petitioners.  If  the 
statements  of  recent  and  continuing  injury,  which  are  more  or  less  distinctly  made  on 
this  record,  should  be  well  founded,  then  a  different  remedy  on  a  different  petition  may 
be  competent,  but  not  the  remedy  of  summary  and  entire  removal  here  demanded. 
The  fact  of  existing  and  long  continued  possession  cannot  be  disputed.  This  is  not  an 
action  for  interdict  of  some  wrong  in  the  course  of  being  committed ;  nor  is  this  an 
action  for  removal  of  some  new  work  recently,  perhaps  secretly  or  suddenly,  erected  to 
the  disturbance  of  present  possession.  Such  actions  are  of  a  possessory  character,  and 
in  order  that  they  may  the  better  preserve  the  existing  possesion,  they  may  proceed  in 
the  Sheriff-court,  and  may  be  in  a  summary  form.  But  here  the  works  have  been  long 
constructed;  the  railway  company  profess  to  have  executed  them  under  statutory 
powers ;  and  they  have  occupied  the  structure  for  use  of  their  works,  which  is  the 
appropriate  mode  of  possessing  such  a  subject ;  the  possession  is  now  as  it  has  been  for 
years,  and  there  is  no  necessity  set  forth  for  summary  procedure  by  removal.  The  law 
is  open  to  the  petitioners.  They  might  have  prayed  for  regulation  of  possession,  as  has 
been  explained.  If  they  desire  declarator  of  right,  they  can  bring  an  action  of  declarator 
with  the  necessary  conclusions ;  but,  without  doing  so,  they  proceed  in  the  Sheriff- 
oourt,  and  seek  to  invert  possession  by  summary  warrant.  They  demand  the  immedi- 
ate and  entire  removal  of  the  weir  and  drain.  This  is,  in  my  opinion,  an  incompetent 
proceeding  as  laid,  [457]  ctnd  under  the  circumstances  allied  The  general  rule  is 
against  the  summary  inversion  of  long  continued  peaceful  possession.  There  may  be 
exceptions,  but  no  grounds  for  exceptional  procedure  are  here  alleged.  On  the  con- 
trary, the  nature  of  the  operations,  the  long  period  which  has  elapsed,  and  the  important 
public  interests  involved  in  the  construction  of  the  railway  works,  and  in  the  safety  of 
the  bridge,  seem  to  me  to  make  this  a  case  in  which  the  maintenance  of  the  existing 
possession  is  pecuUarly  appropriate  and  salutary.  Accordingly,  I  am  of  opinion  that  we 
should  advocate  the  cause,  recall  the  interlocutor  of  the  Sheriff,  and  dismiss  the  petition. 

The  C!ourt  pronounced  this  interlocutor :  — "  Advocate  the  cause :  Recall  the 
interlocutor  of  the  Sheriff  of  14th  March  1865,  and  also  the  interlocutor  of  the  Sheriff- 
substitute  of  15th  December  1864 :  Dismiss  the  original  petition  which  prays  for 
removal  of  the  weir,  and  of  the  drain  and  pipe  referred  to,  and  decern  :  Find  no  ex- 
penses due  to  either  party  in  the  Sheriff-court,  and  find  the  advocators  Uable  to  the 
respondents  in  expenses  in  the  advocation,  subject  to  material  modification,"  &c. 
John  Walker,  W.S.— Gibson-Craig,  Dalzi£l»  &  Brodiks,  W.S.— Agents. 
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No.  91.  IV.  Macpherson,  457.    16  Feb.  1866.    Ist  Div.—Lord  Kinloch.  M. 

James  Morris,  Pursuer.— (?ord<wi—W.  M.  Thomson. 

The  Fraternity  and  Incorporation  of  the  Guildry  of  Dunfermline 

AND  Others,  Defenders.— Patton—Hwuter.- 

Corporation — Laws — Usage. — Held  that  rules  of  an  ancient  gufldry,  made  in  1852, 
whereby  the  terms  of  admission  of,  inter  cUios,  sons-in-law  were  regulated,  fell  to  be 
construed  in  conformity  with  the  previous  usage  of  the  guildry,  and  that,  according 
to  the  usage  of  the  guildry  a  son-m-law  could  not  be  a<unitted  a  member  of  the  in- 
corporation, as  a  son-in-law,  after  his  wife's  death. 

The  Fraternity  and  Incorporation  of  the  Guildry  of  Dunfermline  has  existed  from 
an  ancient  date,  and  has  long  enjoyed  valuable  privileges  within  the  burgh  of  Dun- 
fermline. It  Is  possessed  of  considerable  property,  both  heritable  and  moveable,  the 
administration  of  which  has  latterly  been  the  principal  object  of  the  body.  By  the 
usage  of  the  Guildry  prior  to  1852  sons  and  sons-in-law  of  guild-brethren  had  been 
admitted  on  more  favourable  terms  than  strangers. 

In  1852  a  set  of  rules  and  regulations  were  adopted  by  the  Guildry,  the  first  three 
of  which,  relating  to  the  entry  of  members,  were  as  follows : — *"  1.  Any  individual 
having,  neither  by  birth  nor  marriage,  any  claim  or  title  to  be  admitted  a  member  of 
the  Fraternity  and  Incorporation,  shall  be  admitted  a  member  on  payment  of  £30 
sterling.  2.  Sons  and  sons-in-law  of  guild-brethren,  excepting  as  herein  after  men- 
tioned, shall  be  admitted  members  of  the  Fraternity  and  Incorporation  as  follows,  viz. 
If  not  exceeding  twenty-one  years  of  age,  by  pavment  of  the  sum  of  £1,  Is. ;  and  if 
exceeding  that  age,  according  to  the  scale  or  table  of  fees  hereimto  annexed,  which  is 
hereby  declared  to  form  part  of  these  rules,  in  the  same  manner  as  if  it  were  herein 
engrossed.  3.  Where  an  individual  has  been  admitted  a  member  of  the  Fraternity, 
in  virtue  of  a  right  acquired  through  marriage  with  the  daughter  of  a  guild-brother, 
his  children  by  a  previous  marriage  shall  not  be  admitted  members  of  the  Fraternity 
and  Incorporation  otherwise  than  is  specified  in  the  first  article  hereof." 

In  October  1862  James  Morris,  surgeon  in  Dunfermline,  applied  for  admission  to 
the  Guildry  as  a  son-in-law,  in  respect  of  his  marriage  to  Ann  Keid,  a  daughter  of  the 
deceased  Andrew  Reid,  who  had  been  a  guild-brother. 

The  Guildry  refused  to  admit  Morris  as  a  son-in-law,  on  the  ground  that  his  wife 
had  died  before  the  application  was  made.  Dr.  Morris  then  raised  the  present  action 
against  the  Fraternity  and  Incorporation  of  the  Guildry  [458]  of  Dunfermline,  and 
the  Dean  of  Guild  and  others,  managers,  concluding  for  declarator  that  the  pursuer 
was  entitled  to  be  admitted  as  a  son-in-law,  and  that  the  defenders  should  be  ordained 
to  admit  him  on  the  terms  fixed  for  the  admission  of  a  son-in-law. 

The  pursuer  averred ; — "  (Cond.  2)  The  affairs  of  the  said  Fratemitv  are  at  present, 
and  were  on  31st  October  1862,  managed  according  to  rules  and  refi;ulations  approved 
of  at  general  meetings  of  the  Fraternity  on  6th  May  1852  and  14tn  December  1860. 
These  rules  and  regulations  were  drawn  up  and  approved  of  by  the  members  of  the 
Guildry,  for  the  purpose  of  establishing  a  complete  code  for  the  regulation  of  all  matters 
connected  with  the  Guildry,  and  with  the  view  of  superseding  allprevious  rules,  ref- 
lations, practice,  and  customs  which  had  formerly  existed,  and  been  observed  with 
more  or  less  uniformity,  in  the  conduct  of  the  affairs  of  the  Guildry,  and  regarding 
the  import  and  effect  of  which  the  members  held  conflicting  opinions.  At  all  events, 
they  were  so  drawn  up  and  approved  of  for  the  purpose  of  establishing  one  definite 
rule,  whereby  the  admission  of  members  should  be  regulated.  The  rules  and  regu- 
lations approved  of  as  aforesaid,  put  an  end  to  all  disputes  regarding  antecedent  usages 
and  customs  of  the  Guildry,  at  all  events  as  regards  the  admission  of  members,  and  they 
have  continued  in  force,  and  been  acted  on  and  dealt  with  by  the  members  ever  since 
they  were  enacted  bv  the  Guildry,  as  containing  the  whole  laws  of  the  Fraternity,  and 
the  test  by  which  alone  all  questions  connected  with  its  affairs,  and,  at  all  events,  all 
questions  connected  with  the  admission  of  members,  fell  to  be  determined." 

The  defenders  stated ;— "  (Stat.  7)  These  rules  and  regulations,  while  they  alter  the 
system  of  administering  the  fimds,  contain  no  new  enactments  in  regard  to  the  terms  of 
membership,  or  the  form  of  admission  to  the  privileges  of  the  Incorporation.    Sons 
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and  sons-in-law  still  continue  to  be  the  privileged  class ;  but  it  is  explained  in  the  rules 
and  regulations  of  1852,  that  in  the  case  of  sons  and  sons-in-law  the  privilege  is  only  to 
extend  to  the  children  of  the  wife  through  whom  the  right  of  membership  was  acquired. 
These  rules  and  regulations  were  not  intended  to  apply  to  any  matters  connected  with 
the  Guildry  not  specially  referred  to  in  them.  In  particular,  they  were  not  intended  to 
supersede,  and  did  not  in  point  of  fact  supersede,  former  usage  as  regards  admission 
of  those  members  who  applied  in  the  character  of  sons-in-law.  The  expression  •  sons- 
in-law  *  was  imported  into  the  printed  rules  from  the  former  minutes,  and  was 
intended  to  bear  the  same  meaning  and  interpretation  that  immemorial  custom  had 
affixed  to  it.** 

The  pursuer  pleaded ; — (1)  Under  and  in  terms  of  the  rules  and  regulations  of  the 
Guildry  of  Dunfermline,  the  pursuer,  being  a  son-in-law  of  a  guild-brother,  is  entitled 
to  be  admitted  in  that  character  a  member  and  guild-brother  of  the  Guildry.  (3)  No 
alle^zed  practice  or  custom  prior  to  the  enactment  of  the  rules  and  regulations  of  the 
Guildry  can  be  allowed  to  set  aside  or  control  said  rules,  and  the  statements  in  the  de- 
fences regarding  such  alleged  practice  or  custom,  and  the  practice  or  custom  of  other 
guildries,  are  irrelevant. 

The  defenders  pleaded; — (1)  The  pursuer  having  neglected  to  make  application 
to  be  admitted  a  member  of  the  Guildry  during  the  lifetime  of  his  wife,  has  lost  all  right 
to  be  admitted  in  the  capacity  of  a  son-in-law.  (2)  The  practice  of  the  Guildry,  from 
its  foundation  down  to  the  present  time,  having  been  to  admit  as  members  of  the  Guildry, 
in  right  of  their  wives,  only  those  sons-in-mw  of  guild-brethren  whose  applications 
were  made  during  the  lifetime  of  their  wives,  the  pursuer's  claim  was  rightly  refused. 
(3)  No  change  in  uiat  practice  having  ever  been  made  either  by  the  rules  and  regulations 
of  1852  or  otherwise,  the  present  action  is  unfounded. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — **  Finds  that  the  pur-[459]-suer 
is  a  son-in-law  of  a  guild-brother  of  the  Guildrfr  of  Dunfermline,  in  the  true  sense  and 
sound  construction  of  the  rules  and  regulations  libelled  :  Finds,  declares,  and  decerns, 
in  terms  of  the  conclusions  of  the  libel :  Finds  the  defenders  liable  to  the  pursuer  in  the 
expenses  of  process,"  &c.* 

*  "  Note. — By  the  existing  *  Rules  and  Regulations  for  administering  the  revenue 
and  managing  the  afEairs  of  the  Guildry  of  Dunfermline,'  it  is  provided  that  *  sons  and 
sons-in-law  of  guild-brethren  '  shall  be  admitted  to  the  Guilary  on  certain  specified 
terms,  more  favourable  than  those  applicable  to  '  any  individual  having  neither  by 
birth  nor  marriage  any  claim  or  title.' 

*"  The  pursuer  admittedly  married  a  daughter  of  Andrew  Reid,  a  member  of  the 
Guildry.  She  died  oft  29th  March  1862.  In  October  of  the  same  year  the  pursuer 
applied  to  be  admitted  to  the  Guildry  as  the  son-in-law  of  a  guild-brother.  He  was 
refused  admission  in  this  character,  on  the  ground  that  his  privilege  had  been  lost  by 
the  prior  death  of  his  wife. 

**  The  Lord  Ordinary  is  of  opinion  that  this  decision  of  the  Guildry  was  erroneous. 
He  conceives  the  death  of  his  wife  not  to  have  destroyed  the  character  of  son-in-law  to 
Mr.  Reid,  previously  belonging  to  the  pursuer.  In  common  parlance,  he  was  still  Mr. 
Reid's  son-in-law.  All  his  relations  by  affinity  contracted  in  that  name  continued  in 
force.  He  was  'the  brother-in-law  of  Mr.  Reid's  sons  and  of  Mr.  Reid's  daughters ; 
and  he  could  not  marry  the  latter,  just  because  he  remained  their  brother-in-law.  His 
children,  if  he  had  any,  continued  Mr.  Reid's  grand-children,  which  implied  their 
father  being  Mr.  Reid's  son-in-law  just  as  much  as  their  mother  being  Mr.  Reid's 
daughter.  If  a  lega<;v  had  been  left  to  '  the  sons-in-law  of  Andrew  Reid,'  the  Lord 
Orcfinary  cannot  doubt  that  the  pursuer  would  have  been  entitled  to  partake  in  it. 
The  same  implication  fairly  arises  in  regard  to  the  presumable  meaning  of  the  regula- 
tions. The  privilege  was  one  given  to  guild-brethren  in  the  person  of  their  sons  and 
sons-in-law ;  and  there  is  no  more  reason  why  a  son-in-law  should  lose  the  privilege  by 
the  death  of  his  wife  than  a  son  by  the  death  of  his  father.  The  benefit  may  be  fairly 
presumed  to  have  been  intended  to  descend  to  the  guild-brother's  grandchildren  ;  and 
to  this  it  is  immaterial  when  their  mother  died.  The  regulations  themselves  bear  that 
children  by  a  previous  marriage  with  one  not  the  daughter  of  a  guild-brother  shall  not 
succeed  to  the  privilege ;  and  this  may  be  considered  to  have  the  nature  of  an  exception 
proving  the  rule. 

"  It  was  maintained  by  the  defenders  that  the  usage  of  the  Guildry  was  against 
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The  defendera  reclaimed,  and,  after  hearing  parties,  the  Court  allowed  a  ^ 
before  answer  *"  as  to  the  usage  of  the  Ouildry  of  Dunfermline  relative  to  the  admission 
or  non-admission  of  sons-in-law." 

Proof  having  been  led,  parties  were  again  heard  The  import  of  the  proof  is  given 
in  the  opinion  of  the  Lord  President. 

At  advising. — 

Lord  President. — ^The  position  of  the  pursuer  in  this  case  is,  that  he  was  married 
to  the  daughter  of  a  guild-brother,  and  that  his  wife  died  before  he  applied  to  be  admitted 
as  a  guild-brother ;  and  the  question  raised  is,  whether,  although  he  is  a  son-in-law  of  a 
guild-brother,  he  is  or  is  not  entitled  to  admission  at  the  low  rate  charged  for  sons-in-law. 
The  defence  stated  is,  it  is  true,  that  sons-in-law  are  entitled  to  admission  to  the  Guildry 
at  the  low  rate  of  entry-money,  but  not  unless  they  make  their  application  for  admission 
before  the  death  of  their  wives, — [460]  i-^-  thev  must  be  at  the  time  of  their  application 
not  merely  sons-in-law,  but  the  husbands  of  daughters  of  guild-brethren. 

The  claim  of  the  pursuer  is  founded  on  the  ruJes  of  the  Guildry  made  in  1852,  and 
particularly  on  sections  1  and  2  of  these  rules.  In  the  2d  rule  it  is  provided  that  *"  sons 
and  sons-in-law  of  guild-brethren  "  shall  be  admitted  members  of  the  Fraternity,  and 
the  question  is,  whether  the  pursuer,  having  been  married  to  the  daughter  of  a  guild- 
brother,  and  thereby  become  a  son-in-law,  is  not  entitled  to  admission  as  such,  although 
his  wife  has  died,  that  circumstance  not  having  ousted  him  from  the  position  of  a  son- 
in-law.  The  question  has  been  raised  as  to  whether  these  rules  were  intended  to 
extinguish  the  previous  practice,  or  to  ignore  the  previous  practice,  or  any  practice, 
of  the  Guildry,  whatever  it  may  have  been  before,  and  to  start  afresh  with  these  rules 
as  a  complete  code,  regulatine  the  auaUfication  and  rights  of  guild-brethren ;  and  if 
this  be  so,  it  is  then  contendedthat  tne  words  must  be  read  in  their  popular  sense,  and 
not  with  reference  to  any  quaUfication  that  may  be  put  on  them  by  the  usage  of  this 
Fraternity.  On  the  other  hand,  it  is  contended  that  these  rules  do  not  regulate  every- 
thing connected  with  the  Fraternity,  but  were  merely  collected  for  the  purpose  of 
putting  in  force  what  were  understood  to  be  the  rules  of  the  Guildry,  especially  as 
regulating  the  revenues  of  the  corporation,  and  that  they  were  not  intended  to  alter  the 
meaning  of  any  expressions  in  use  at  a  previous  period ;  and  it  is  said  that  prior  to  1852 
the  usage  of  the  Guildry  was  to  admit  persons  who  were  sons-in-law  of  guild-brethren 
in  that  character,  but  only  during  the  lives  of  their  wives.  I  think,  in  regard  to  the 
condition  of  things  prior  to  1852,  there  does  not  appear  to  have  been  any  written  rule 
of  this  Guildry,  but  that  usage  was  the  rule,  as  it  is  in  all  these  corporations.  But 
then  it  has  been  made  a  question  here  whether  there  is  usage  or  not.  It  is  contended, 
on  the  one  hand,  that  there  is  no  instance  on  record  of  the  admission  of  a  son-in-law 
in  that  character  after  his  wife's  death,  and,  on  the  other  hand,  that  there  is  no  instance 
of  the  rejection  of  an  application  for  admission  in  such  circumstances.  There  is  one 
instance  referred  to,  viz.  that  of  Henderson,  who  was  admitted  in  1781  after  his  wife's 
death.  But  the  defenders  sav  that  that  was  an  excentional  case,  as  he  had  applied  for 
admission  before  his  wife's  death,  and  that  it  was  tnrough  some  inadvertence  of  the 
officials  he  had  not  been  admitted.  I  think  that  is  the  true  meaning  of  that  proceeding, 
and  the  admission  is  specially  put  on  the  footing  of  the  appUcation  having  been  made 
before  his  wife's  death.  But  except  that  case,  there  is  no  instance  of  admission  of  a 
son-in-law  after  his  wife's  death.  There  is  no  instance  of  an  applicatioh  by  a  son-in-law 
after  his  wife's  death  having  been  tabled  and  refused ;  but  tnere  are  cases  mentioned 
of  persons  who  would  have  been  in  that  position  had  they  pressed  their  application, 
and  if  they  were  admissible  ;  and  they  are  not  mentioned  as  parties  who  did  not  care 

the  admission  of  a  son-in-law,  as  such,  after  his  wife  had  died.  The  Lord  Ordinary 
somewhat  doubts  the  relevancy  of  alleged  usage  to  overcome  an  express  rule.  But  he 
thinks,  besides,  that  no  usage  would  be  of  avail  except  that  of  positively  excluding 
such  parties  on  applications  made  by  them.  Tlie  counsel  for  the  Guildry  fairly  stated 
that  he  could  not  bring  the  usage  up  to  this  point.  He  could  only  say  that  the  persons 
whom  the  books  shewed  to  have  been  admitted  were  sons-in-law  in  the  lifetime  of  their 
wives.  This  might  happen  from  no  others  applying.  The  evidence  proposed  to  be 
led  as  to  the  understanding  of  the  rule  by  members  of  the  Guildry,  or  others  who  might 
have  an  interest  to  become  members,  the  Lord  Ordinary  considers  clearly  inadmissible. 
If  possible,  still  more  so  would  be  a  roving  proof  in  regard  to  the  practice  of  other 
guildries.'* 
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about  applying  for  admission,  but  as  parties  who  were  deterred  from  applying  after 
consulting  with  those  who  had  most  knowledge  of  the  rules  of  the  Guildry,  and  the 
usage  which  constitutes  the  law  of  the  incorporation  ;  and  there  are  instances  mentioned 
of  persons  urged  by  their  friends  to  enter  before  the  death  of  their  wives,  for  fear  they 
might  lose  the  privilege.  I  think  the  preponderance  of  oral  testimony  is  in  favour 
of  it  being  the  usage  of  the  corporation  to  exclude  sons-in-law,  as  such,  after  their 
wives'  death  ;  and  I  think  that  the  fact  of  there  being  no  instance  recorded  of  such 
admission,  affords  strong  corroborative  evidence  of  the  practice.  I  therefore  think 
it  is  established  that  the  usage  prior  in  1852  was  not  to  admit  sons-in-law  after  the 
death  of  their  wives. 

Then  comes  the  question,  whether  the  rules  of  1852  are  to  be  regarded  as  abrogating 
that  usage  or  not  ?  Sons-in-law  were  admissible  prior  to  1852,  and  the  question  is, 
whether  the  term,  as  used  in  the  rules  of  1852,  is  used  in  a  different  sense  from  what 
it  had  been  in  the  whole  history  of  this  incorporation.  I  cannot  hold  that.  Had  it 
been  so,  the  i^rase  would  have  been  made  more  expHcit,  and  I  am  not  satisfied  that 
these  regulations  were  intended  to  alter  anything  except  the  table  of  fees. 

On  these  grounds,  I  think  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
altered. 

Lord  Curriehill. — ^The  question  depends  on  the  meaning  of  the  expression  "  sons- 
in-law  "  in  the  sense  of  these  regulations,  and  accordingly  I  proceed  at  once  to  inquire 
what  the  term  means  as  there  used.  Hie  expression  itself  is  ambiguous ;  [461]  it  may 
mean  sons-in-law  whose  wives  are  alive,  or  those  whose  wives  are  dead.  How,  then, 
are  we  to  decide  which  of  the  two  is  here  meant  ?  I  think  this  is  to  be  settled  by  the 
meaning  which  the  words  had  in  the  usage  and  language  of  the  incorporation  before  these 
rules  were  made,  and  that  according  to  that  usage,  the  persons  so  described  were  sons-in- 
law  whose  wives  were  alive  at  the  date  of  the  apphcation.  It  was  to  husbands  of  existing 
daughters  the  privilege  belonged.  The  daughters  were  the  parties  intended  to  be 
benefited,  and,  like  the  political  franchise,  it  could  be  conferred  on  the  husband  only 
during  the  subsistence  of  the  marriage,  although,  if  then  acquired  by  a  husband,  he 
did  not  lose  it  after  his  wife's  death,  ^at  is  plainly  the  meaning  of  the  phrase  through- 
out the  whole  history  of  the  incorporation,  and  so  strong  was  the  understanding  in 
the  corporation,  that  no  son-in-law  of  a  guild-brother  ever  would  apply  for  admission 
after  his  wife's  death.  I  therefore  concur  with  your  Lordship  in  tnmking  that  the 
meaning  of  the  word  has  been  ascertained  in  the  appropriate  manner  by  usage,  so 
as  to  exclude  the  claim  of  the  pursuer  in  this  action. 

Lords  Dsas  and  Ardmillan  concurred. 

This  interlocutor  was  pronounced  : — "  Recall  the  interlocutor  of  the  Lord  Ordinary 
submitted  to  review  :  Assoilzie  the  defenders  from  the  conclusions  of  the  action,  and 
decern  :  Find  the  pursuer  liable  to  the  defenders  in  expenses,"  &c. 

George  Wilson,  S.S.C.--Morton,  Whiiehead,  &  Greig,  W.S.— Agents. 


No.  92.  IV.  Macpherson,  461.    17  Feb.  1866.    Ist  Div.— Lord  Benholme,  C. 

WiLLUM  Egbert  Montignani,  and  Mrs.  Jane  Dobson  or  Montignani, 
his  Wife,  Petitioners.  —Mackenzie. 

Judicial  Factor — Husband  and  Wife— Parent  and  Child. — A  sum  was  destined  in 
liferent  to  a  married  woman,  exclusive  of  the  jus  mariti  and  right  of  administration 
of  her  husband,  and  in  fee  to  her  children.  The  sum  having  been  advanced  to  her 
husband  on  heritable  bond  with  that  destination,  and  he  having  sold  the  property 
over  which  it  was  secured,  the  Court,  on  the  petition  of  the  husband  and  wife  (the 
only  child  of  the  marriage  then  in  existence  being  a  pupil),  appointed  a  judicial  factor 
over  the  fee  of  the  simi,  and  the  fiars'  interest  in  the  bond  and  heritage,  in  order  that 
the  security  might  be  discharged,  and  the  sum,  when  paid,  might  be  invested  on 
heritable  security,  with  the  same  destination. 

This  was  a  petition  at  the  instance  of  William  Robert  Montignani,  and  Mrs.  Jane 
Dobson  or  Montignani,  his  wife,  for  the  appointment  of  a  judicial  factor  over  the  fee 
8.R.R.  MAGPHKBSON— vol.  IV.  16* 
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of  three  sums  of  £600,  £400,  and  £450,  secured  by  three  bonds  and  dispositions  in 
security,  the  said  sums  being  part  of  the  residue  of  the  means  and  estate  of  Mr.  Robert 
Dobson,  Mrs.  Montignani's  father,  to  the  Uferent  of  which  she  had  succeeded,  in  terms 
of  his  trust-disposition  and  settlement.  The  fee  of  the  said  sums  belonged  under  the 
deed  to  Maria  touisa  Montignani,  a  pupil,  the  only  child  of  Mrs.  Montignani,  or,  in 
the  event  of  Mrs.  Montignani  having  other  children,  to  her  children  in  such  proportions 
as  by  the  said  deed  was  provided. 

The  petition  prayed  for  the  appointraent  of  a  judicial  factor  over  the  fee  of  the  said 
sums,  and  over  the  fiars'  right  and  interest  in  the  bonds  and  dispositions  in  security, 
and  the  subjects,  in  so  far  as  conveyed  thereby,  and  in  order  that  the  sums  might  be 
invested,  when  paid  up,  on  heritable  security,  under  the  same  destination  as  that  con- 
tained in  the  said  bonds,  and  for  authority  to  the  judicial  factor  to  uplift  two  of  the 
said  sums,  and  to  discharge  two  of  the  bonds. 

On  6th  October  1865  the  Lord  Ordinary  officiating  on  the  Bills  pronounced  an 
interlocutor,  refusing  the  prayer  of  the  petition,  "  in  respect  no  sufficient  cause  has 
been  shewn  to  the  Lord  Ordinary  for  the  appointment  of  a  judii^ial  factor  on  the  herit^ 
able  estate  of  the  pupil,  with  the  powers  craved  under  this  petition." 

The  petitioners  having  reclaimed,  the  First  Division,  on  24th  November  [462]  1B65, 
appointed  them  "  to  give  in  a  minute,  stating  the  grounds  on  which  they  support  their 
application." 

A  minute  was  accordingly  given  in,  from  which  it  appeared  that  by  his  trust- 
disposition  and  settlement,  the  said  Robert  Dobson  directed  his  triistees  to  convey 
the  free  residue  of  his  estate  to  his  children,  equally  among  them,  excepting  the  shares 
of  his  daughters,  in  regard  to  which  he  directed  ms  trustees  to  hold  the  same  in  trust 
for  their  behoof  during  their  respective  lives,  and  to  pay  over  the  interest  to  them 
half-yearly,  and  at  their  deaths  to  pay  to  their  children  respectively  the  principal  sums, 
in  such  proportions  as  the  daughters  should  appoint,  "  or  otherwise,  at  the  request  of 
my  said  daughters,  to  lay  out  the  principal  sums  on  sufficient  heritable  security,  to 
be  taken  payable  to  themselves  in  liferent,  and  to  their  children  respectively  in  fee, 
and  declaring  that  the  provisions  in  favour  of  my  said  daughters  shall  be  held  as  strictly 
alimentary,  and  exclusive  of  the  jus  mariti  of  their  husbands,  and  liable  neither  to  the 
debts  nor  deeds  of  their  husbands."  In  consequence  of  the  failure  of  the  trustees 
appointed  in  the  trust-settlement,  a  judicial  factor  was  appointed  on  the  trust-estate 
on  or  about  27th  October  1857,  who,  at  the  request  of  Mrs.  Montignani,  and  as  author- 
ised by  the  trust-settlement,  advanced  to  Mr.  Monti^ani  the  sum  of  £1450  on  the 
following  bonds  and  dispositions  in  security,  granted  by  him  over  various  house  pro- 
perties in  Edinburgh  belonging  to  him,  and  which  were  duly  completed  by  registration 
m  the  Register  of  Sasines,  viz. : — (1)  Bond  for  £600  on  house  A ;  (2)  Bond  for  £400 
on  houses  A  and  B ;  (3)  Bond  for  £450,  and  for  previous  sums  of  £600  and  £400,  on 
houses  A,  B,  and  C.  The  destination  in  each  of  these  bonds  and  dispositions  in  security 
was  to  Mrs.  Montignani  in  liferent,  for  her  liferent  use  allenarly,  and  exclusive  of  the 
jus  mariti  and  right  of  administration  of  her  said  hiisband,  and  of  any  future  husband 
she  might  marry,  and  to  Maria  Louisa  Montignani,  only  child,  and  to  such  other 
lawful  child  or  children  as  might  thereafter  be  bom  of  Mrs.  Montignani,  in  such  pro- 
portions as  she  should  appoint,  and,  failing  such  appointment,  equally  amongst  them, 
and  their  heirs  and  assignees,  in  fee.  Mr.  Montignani  subsequently  sold  the  two 
houses  A  and  0,  over  which  the  whole  foresaid  sums  were  secured.  The  house  B  was 
not  a  sufficient  security  by  itself  for  the  sum  of  £400.  The  purchaser  of  the  house 
A  was  willing,  in  the  meantime,  that  the  security  for  £600  should  continue  a  bond 
on  that  property,  but  both  he  and  the  purchaser  of  the  house  C  insisted,  before  paying 
the  prices,  and  accepting  a  conveyance  from  Mr.  Montignani  to  these  respective  houses, 
that  they  should  be  vaBdly  and  effectually  disburden^  of  the  bonds  and  dispositions 
in  security  second  and  third  above  mentioned ;  and  for  that  purpose  they  requested 
Mr.  Montignani  to  obtain  the  appointment  of  a  judicial  factor  on  the  fiars'  right  and 
interest  in  the  second  and  third  mentioned  sums  and  bonds  and  dispositions  in  security. 
Mr.  Montignani  was  willing  to  pay  up  the  said  sums  of  £400  and  £450.  The  present 
application  was  therefore  made  by  him  to  the  Court  for  the  appointment  of  a  judidal 
factor  over  the  fee  of,  and  the  fiars'  interest  in  the  foresaid  sums  and  bonds  and  dis- 
positions in  security.  Without  such  an  appointment,  it  was  submitted  that  the 
petitioner  Mr.  Montignani  could  not  obtain  a  valid  and  sufficient  discharge  of  the  said 
sums  and  securities,  and  could  not,  therefore,  clear  the  records  of  the  same,  or  grant 
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a  clear  title  ix)  the  purchasers.  Mrs.  Montignani,  indeed,  could  efEectually  discharge 
these  bonds  and  dispositions  in  security,  and  sums  of  money,  so  far  as  ner  liferent 
therein  was  concerned,  because  she  held  the  same  exclusive  of  the  jus  mariti  and  power 
of  administration  of  her  husband.  But  Maria  Louisa  Montignani,  their  only  child, 
hemg  a  pupil,  her  natural  guardian  and  administrator-in-law  was  the  petitioner  Mr. 
Montignani,  and  his  interests  as  debtor  in  the  bonds  being  adverse  to  those  of  his  said 
daughter,  as  a  creditor  therein,  he  could  not  effectually  concur  with  [463]  her  in  dis- 
charging the  bonds  and  dispositions  in  security,  and  hamself  of  the  debt  therebv  con- 
stituted. Besides,  she  had  not  the  sole  right  to  the  whole  fee  of  the  said  bonds  and 
dispositions  in  security  and  sums;  but  only  right  thereto  along  with  such  lawful  chil- 
dren as  might  be  born  of  Mrs.  Montignani  by  her  present  or  by  any  future  husband. 
The  difficulty  would  be  removed  by  the  appointment  of  a  judicial  factor  over  the  fiars' 
right  and  interest  in  the  said  bonds  and  dispositions  in  security,  and  sums  of  money, 
and  in  no  other  way.    Such  an 'appointment  was  justified  by  authority.* 

It  had  been  suggested  that  the  subjects  might  be  disburdened  by  giving  intimation 
and  premonition  under  the  provisions  in  the  bonds  to  the  creditors  to  appear  and  receive 
payment  of  the  sums  due,  and  thereupon  to  grant  discharges, — ^by  consignation  in 
oank  of  the  sums  due  in  the  event  of  the  cremtors  failing  to  appear,  and  discharge 
the  same, — ^and  by  thereafter  raising  a  summons  of  declarator  of  redemption  of  the 
subjects  from  the  bonds,  taking  decree  therein,  and  recording  the  decree  in  the  register 
of  sasines.  But  here  no  such  due  intimation  and  premonition  could  be  given  to  the 
fiars,  because  Maria  Louisa  Montignani  is  not  the  sole  fiar,  and  the  other  children 
who  might  be  bom  of  her  mother  would  have  a  right  to  participate  therein  as  fiars. 
Further,  she  was  a  pupil,  and  the  debtor  making  the  premonition  was  her  father  and 
administrator-in-Iaw.  The  validity  of  a  decree  of  declarator  of  redemption  in  such 
circumstances  would  be  very  doubtful. 

But  even  if  these  objections  were  overcome,  the  money  would  remain  in  bank 
at  bank  interest,  and  could  not  be  invested  in  heritable  security  without  the  appoint- 
ment of  a  judicial  factor. 

The  Court  pronounced  the  following  interlocutor : — ^"  Recall  the  interlocutor 
of  the  Lord  Ordinary  submitted  to  review,  and  appoint  Mr.  Thomas  Martin,  G.A., 
to  be  judicial  factor  over  the  fee  of  the  sums  of  £600,  £400,  £450,  amounting  together 
to  the  accumulated  sum  of  £1450,  contained  in  the  bonds  and  dispositions  in  security, 
all  mentioned  in  the  petition,  and  over  the  fiars'  right  and  interest  in  and  to  the  said 
bonds  and  dispositions  in  security,  and  in  and  to  the  said  subjects  themselves,  in  so 
far  as  conveyed  in  security  of  the  said  sums  for  the  interest  of  Maria  Louisa  Montignani, 
also  mentioned  in  the  petition,  and  of  any  other  lawful  children  who  may  be  born 
of  the  petitioner,  Mrs.  Jane  Dobson  or  Montignani,  and  in  order  that  the  said  sums  may 
be  invested  when  paid  upon  heritable  security,  for  behoof  of  the  said  Mrs.  Jane  Dobson 
or  Montignani  in  uferent,  for  her  liferent  use  allenarly,  and  exclusive  of  the  jtLS  mariti 
and  right  of  administration  of  the  petitioner  William  Robert  Montignani,  her  husband, 
and  of  any  future  husband  she  may  marry,  and  of  Maria  Louisa  Montignani,  only  child, 
and  of  such  other  lawful  child  or  children  as  may  be  hereafter  born,  of  the  said  Mrs. 
Jane  Dobeon  or  Montignani,  in  such  proportions  as  she  shall  appoint,  and  failing  such 
appointment,  equally  among  them  and  their  heirs  and  assignees  in  fee,  he,  the  said 
lliomas  Martin,  always  finding  caution  before  extract,  and  decern  ad  interim.'' 

John  Stewart,  W.S.—Agent. 


No.  93.  IV.  Macpherson,  464.     17  Feb.  1866.     1st  Div.— C. 

Mrs.  Christy  M'Lean  or  M'Quei<3^,  'Reclaimer.— Macdanald. 
Malcolm  M*Lean  and  Othmis,  Respondent^.— rft,ow.s. 

Process — Reclaiming  Note — Appending  Record — Act  of  Sederunt  2iih  December  1838, 
sect.  12. — Held  that  it  was  no  objection  to  the  competency  of  a  reclaiming  note, 

*  Johnston  t?.  Wilson,  July  11,  1822,  1  S.  558,  N.E.  596 ;  Mann,  July  19,  1851, 
14  D.  12  ;  Lamb,  March  11,  1857,  19  D.  700 ;  Gowans,  March  9,  1849,  11  D.  1028 ; 
Prentice,  March  9,  1849,  11  D.  1029. 
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that  the  record  was  not  appended,  but  merely  a  reference  given  to  the  record  and 
appendices,  the  latest  of  which  was  boxed  more  than  two  years  previously. 

This  case  had  been  before  the  Court  on  a  previous  occasion,  the  record  having 
been  boxed  to  the  Court  on  18th  February  1860,  along  with  a  reclaiming  note,  and 
various  papers  had  been  boxed  since  that  date,  the  last  of  them  being  an  appendix 
D,  boxed  9th  November  1863.  On  26th  January  1866  the  Lord  Ordinary  pronounced 
an  interlocutor,  against  which  the  defender  McQueen  reclaimed,  the  reclaiming  note 
bearing  on  the  margin  : — "  Note. — Reference  is  respectfully  made  to  reclaiming  note 
for  defenders,  boxed  18th  February  (1860)  appendix  A  .  .  .  and  additional  appendix 
D  for  defenders,  boxed  9th  November  1863."  When  the  case  was  called  in  the  Single 
Bills,  the  pursuer  objected  to  the  competency  of  the  note,  in  respect  the  record  was  not 
appended  to  it,  more  than  two  years  having  elapsed  since  the  last  paper  had  been 
boxed,*  and  cited  Thomson  v,  Forbes.t  and  Fraaer  r.'Lovat.J 

Answered  for  the  reclaimer ; — ^The  Act  of  Sederunt  does  not  render  a  reclaiming 
note  incompetent  because  of  the  failure  to  append  the  record.  The  provision  is  one 
for  the  convenience  of  the  Judges,  to  whom  tne  reclaimer  is  ready  to  furnish  ooi»es 
of  the  record  if  necessary.    This  was  the  view  taken  in  Fraser's  case. 

Lord  PRE8iDE3fT. — I  do  not  think  this  is  a  good  objection  to  the  competency.  In 
the  case  of  Thomson,  the  Judicature  Act  was  founded  on.  That  was  the  Act  which 
introduced  records,  and  described  the  mode  of  bringing  interlocutors  under  review 
of  the  Court  by  reclaiming  note ;  but  it  did  not  provide  for  reiterated  boxing  of  the 
record.  Then  the  Acts  of  Sederunt  came  into  operation.  I  do  not  think  that  the  Act 
of  Sederunt  of  December  1838,  which  provides  for  boxing  or  furnishing  to  the  Judges 
copies  of  the  record  after  the  lapse  of  a  certain  time,  makes  a  reclaiming  note  incom- 
petent because  this  is  not  done,  for  it  is  not  made  a  condition  of  the  reclaiming  note 
that  this  shall  be  done ;  it  does  not  say,  that  along  with  the  reclaiming  note,  there  shall 
be  boxed  copies  of  the  record.  The  case  of  Fraser  goes  upon  this  view,  and  I  am  for 
following  it  in  this  case. 

The  Court  repelled  the  objection,  and  found  the  respondents  liable  in  £5,  5s.  of 
expenses. 

Thomas  Ranken,  S.S.C— Lindsay  &  Paterson,  W.S.-— Agents. 


No.  94.  IV.  Macphkrson,  465.    23  Feb.  1866.    1st  Div.— Lord  Kinloch,  M. 

ALEXANDfat  Simpson  and  William  Smith  (Gilbert  Oollow's  Trustees), 

Pui'suei's.  --Gordon  --Fraser, 

James  Walter  Ferrier  Connell,  and  James  Oonnell,  his  Administrator- 

in-Law,  Deienders.—Millar—Marskall. 

Margaret  Grierson,  Defender.  —PatUm  —Clark—Lee. 

Entail — Destination  to  '^  my  own  nearest  of  Hndrtd  " — General  Disposition — Con- 
struction,— A  deed  of  entail  contained  a  final  destination  "  to  my  own  nearest  of 
kindred,  and  their  heirs  and  disponees  whomsoever."  Held  that  as  the  expression 
"  my  own  nearest  of  kindred  "  limited  the  succession  to  persons  of  the  blood  of  the 
entailer,  it  contained  a  good  tailzied  destination  effectual  against  prior  substitutes. 

*  A.  S.,  24th  Dec.  1838,  sect.  12.—"  As  it  is  provided  by  sect.  77  of  Act  of  Sederunt 
1 1th  July  1838,  that  when  any  of  the  proceedings  or  documents  in  a  cause  have  once 
been  printed  and  boxed  to  the  Judges,  it  shall  not  be  necessary  at  any  subsequent 
stage  of  the  cause  to  box  the  same  again,  but  only  to  refer  to  them  ;  and  this  regula- 
tion having  been  found  inconvenient  after  a  lapse  of  time,  it  is  therefore  enacted  that 
this  regulation  shall  be  held  to  apply  only  to  proceedings  or  documents  which  have 
been  boxed  within  two  years  previous  to  the  date  at  which  they  shall  be  again  referred 
to ;  after  which  printed  copies  of  the  former  proceedings  shall  be  boxed  or  furnished 
to  the  Judges  of  the  Inner-House,  before  which  the  cause  may  be  again  brought." 

t9D.  1061.  t21D.  1185. 
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Opinions,  as  to  the  effect  of  a  general  conveyance  of  heritage  in  carrying  subjects 
held  under  special  destinations,  and  under  entails  subsequently  ascertained  to  be 
ineffectual. 

By  deed  of  entail,  dated  30th  March  1779,  and  duly  recorded,  William  CoUow 
entailed  his  estate  of  Auchenchain  on  a  series  of  heirs,  with  a  final  destination  "  to 
my  own  nearest  of  kindred,  and  their  heirs  and  disponees  whomsoever."  By  another 
de«d  of  entail,  dated  2d  April  1779,  and  also  duly  recorded,  he  entailed  his  lands  of 
Over-Kirkcudbright  and  Blackstoun  on  another  series  of  heirs,  with  a  final  destina- 
tion "  to  mv  own  nearest  of  kindred,  and  their  heirs  and  assignees  ana  disponees  whom- 
soever.'* 'fhis  entail  included  a  destination  to  the  heirs-female  of  one  John  CoUow, 
the  entailer's  grandson;  and  one  of  the  defenders  in  the  present  case  claimed  the 
lands  of  Over-Kirkcudbright  and  Blackstoun,  as  possessing  that  character.  The 
case,  however,  in  regard  to  both  entails,  was  decided  on  the  clauses  of  final  destination 
above  set  forth. 

On  3l8t  March  1859  Gilbert  CoUow,  a  substitute  heir  in  possession  of  both  estates, 
under  destinations  preceding  the  final  destinations,  executed  a  trust-disposition  and 
settlement,  by  whicn  he  gave,  eranted,  assigned,  and  disponed  to  and  in  favour  of 
trustees  (the  pursuers),  **  all  and  sundry  lands  and  heritages,  goods  and  gear,  debts 
and  sums  of  money,  and,  in  general,  the  whole  estate,  means,  and  effects,  heritable 
and  moveable,  real  and  personal,  of  whatever  kind  and  denomination,  which  shall 
belong  to  me  at  the  time  of  my  decease,  together  with  the  whole  titles,"  &c.  The 
truster,  after  providing  for  pa3rment  of  his  debts,  directed  his  trustees  to  pay  a  variety 
of  legacies,  twenty-one  in  number,  and  varying  in  amount,  concluding  with, "  Farther, 
the  sum  of  £900  to  the  said  Samuel  Dabsiel,  .  .  .  and  the  sum  of  £500  to  his  children, 
{Movided  the  residue  and  remainder  of  my  trust-estate  hereby  conveyed  shall  amount 
to  that  sum,  or  such  lesser  sum  as  the  said  residue  shall  amount  to,  and  that  in  equal 
shares  and  proportions ;  and  if  the  residue  and  remainder  of  my  estate  shall  exceed 
the  said  sum  of  £500  ...  I  direct  and  appoint  my  said  trustees  ...  to  distribute 
and  pay  the  said  residue  and  remainder  above  that  sum  to  and  among  the  whole  of 
the  legatees  above  mentioned,  and  that  in  proportion  to  the  respective  amounts  of 
the  legacies  bequeathed  to  each,  .  .  .  and  I  nereby  give  to  my  trustees  power  of  sale, 
by  public  roup  or  private  bargain,"  &c.  The  aggregate  amount  of  the  legacies  be- 
queathed, including  the  last-mentioned  sum  of  £500,  was  £5250.  The  deed  did  not 
mention  the  entailed  estates,  the  value  of  which  as  fee-simple  property  was  alleged 
by  the  defenders  to  be  between  £30,000  and  £40,000.  It  was  admitted,  that  at  the 
date  of  his  trust-disposition,  Gilbert  Collow  was  possessed  of  sufficient  personal  estate 
to  meet  the  whole  of  the  legacies,  and  to  leave  a  residue  for  division. 

Gilbert  Collow  died  on  7th  March  1863.  At  the  date  of  his  trust-disposition,  one 
Dr.  James  Grierson  was  aUve,  who  was  entitled  after  Gilbert  Collow  to  succeed  to  the 
entailed  estates  under  the  destinations  in  both  deeds  of  entail  prior  to  the  final  destina- 
tion to  the  entailer's  "  own  nearest  [466]  oi  kindred  and  their  heirs,"  &c.  Dr.  James 
Grierson  died  without  issue  on  14th  September  1861 ;  and  after  his  death  (disregard- 
ing the  destination  in  the  Over-Kirkcudbright  entail  to  the  heirs  female  of  John 
Collow),  there  was  no  heir  of  entail  entitled  to  succeed  prior  to  persons  claiming  under 
the  final  destination. 

The  pursuers,  Gilbert  Collow's  trustees,  raised  the  present  action  against  a  number 
of  pirties,  as  having  or  pretending  to  have  interest  under  the  entails,  for  the  purpose 
of  having  it  found  and  declared  that,  in  virtue  of  his  trust-disposition  and  settlement, 
they  had  right  to  the  lands  included  in  the  said  deeds  of  entail,  and  that  the  same  were 
legally  and  effectually  conveyed  to  them  thereby.  They  pleaded ;— "  The  said  Gilbert 
Collow,  by  the  failure  of  the  substitutes  called  after  him  in  the  said  deeds  of  entail, 
hekl  said  estates  freed  from  the  fetters  of  the  entails,  and  was  entitled  to  deal  with  the 
same  as  unlimited  fiar,  and  the  same  are  validly  conveyed  to  the  pursuers  by  his  trust- 
disposition  and  deed  of  settlement  for  the  purposes  of  that  deed." 

Two  defenders  appeared,  each  of  whom  claimed  to  be  entitled  to  the  estates  under 
the  final  destination  in  the  entails  to  the  entailer's  **  own  nearest  of  kindred  and  their 
heirs."  The  one,  James  W.  F.  Council,  claimed  in  the  character  of  the  nearest  heir 
in  heritage,  being  the  great-great-grandson  of  the  entailer's  brother.  The  other. 
Miss  Grierson,  claimed  as  the  nearest  of  kin  to  the  entailer,  being  his  sister's  grand- 
daughter.   They  both  maintained  that  the  entails  did  not  come  to  an  end  in  Ciilbert 
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Collow*s  person,  and  that,  even  if  they  did  come  to  an  end  in  his  person,  his  trust- 
disposition  did  not  operate  to  convey  the  estates  to  his  trustees. 

The  Lord  Ordinary,  on  16th  June  1865,  pronounced  the  following  interlocutor  :— 
"  Finds  that  according  to  the  sound  construction  of  the  trust-disposition  and  deed  of 
settlement  libelled,  it  was  not  intended  to  comprehend,  and  did  not  either  in  fact  or 
law  comprehend  the  entailed  estates  of  Auchenchain,  Over-Kircudbright,  and  others 
libelled  ;  assoilzies  the  defenders  from  the  conclusions  of  the  libel,  and  decerns :  Finds 
the  pursuers  liable  to  the  defenders  in  the  expenses  of  process,  subject  to  modi- 
fication." * 


*  **  Note. — The  pursuers  are  trustees  under  the  trust^lisposition  mortis  cavsa 
of  the  deceased  Gilbert  CJoUow.  This  trustndisposition  was  executed  on  31st  March 
1859.    Gilbert  Collow,  the  granter,  died  on  7th  March  1863. 

"  By  this  trust-disposition  there  were  conveyed  to  the  trustees  '  All  and  sundry 
lands  and  heritages,  goods  and  gear,  debts  and  sums  of  money,  and  in  general  the  whole 
estate,  means,  and  effects,  heritable  and  moveable,  real  and  personal,  of  whatever  kind 
and  denomination,  which  shall  belong  to  me  at  the  time  of  my  decease.'  The  object 
of  the  trust  is  to  pay  debts  and  expenses,  and  certain  legacies  amounting  to  upwards 
of  £5000.  The  last  of  these,  one  for  £500,  is  only  to  be  paid  if  there  is  a  surplus  to  that 
extent.  If  the  residue  should  yidd  more,  it  is  "to  be  divided  amongst  the  legatees  in 
proportion  to  their  different  legacies.  A  power  of  sale  of  the  trust  property  is  given 
*  by  public  roup  or  private  bargain.' 

"The  pursuers,  the  trustees  in  this  settlement,  maintain  that,  under  the  general 
conveyance  of  all  lands  and  heritages,  the  deed  comprehends  two  entailed  estates, 
in  which  the  granter  was  vested  as  heir  of  entail  at  the  time  of  the  settlement  and  at 
his  death.  It  is  alleged  that  these  estates  came  before  bis  death  to  belong  to  Gilbert 
Collow  in  fee-simple,  in  consequence  of  all  the  heirs-substitute  deceasing  prior  to  the 
devolution  on  the  entailer's  *  own  nearest  of  kindred,  and  their  heirs  and  disponecs 
whatsoever.'  It  is  admitted  that  at  the  execution  of  the  trust-disposition  mortis  causa 
at  least  one  of  these  heirs-substitute  was  in  existence.  It  is  not  said  that  there  is  any 
defect  in  the  fencing  clauses,  irritant  or  resolutive.  But  what  is  contended  ia— that 
by  the  failure  of  the  heirs-substitute  prior  to  this  ultimate  devolution  the  fetters 
of  the  entail  had  gone  off ;  the  estate  was  fee-simple  in  Gilbert  Collow's  person,  and 
fell  under  the  general  conveyance  of  all  lands  and  heritages  in  the  trustKhsposition. 
The  contention  of  the  pursuers  is  maintained  on  the  ground  that  a  general  con- 
veyance of  all  the  lands  and  heritages  which  shall  belong  to  the  granter  at 
the  time  of  his  death  necessarily  sweeps  into  [467]  the  conveyance  all  heritable 
property  which  shall  be  found  in  point  of  law  to  be  fee-simple  property  of  the 
granter  at  his  decease.  The  Lord  Ordinary  cannot  accede  to  a  proposition  main- 
tained thus  absolutely,  and  he  thinks  it  would  be  much  to  be  regretted  if  such 
a  proposition  were  held  estabUshed,  as  this  would  lead  in  many  cases  to  results 
widely  at  variance  with  the  granter's  intentions.  The  Lord  Ordinary  considers  it 
to  be  the  fixed  doctrine  of  the  law  that  such  a  general  conveyance  is  susceptible  of 
construction  according  to  the  true  intention  of  the  granter,  as  fairly  gathered  from 
the  deed,  viewed  in  connection  with  the  circumstances  in  which  it  was  executed. 
If  it  is  plain  that  the  granter  did  not  intend  to  convey  a  specific  heritable  estate, 
under  the  general  terms  employed,  the  mere  generality  of  these  terms  will  not  he 
sujQ&cient  to  comprehend  that  estate,  and  it  will  be  held  excluded  from  the  disposi- 
tion. The  general  words,  it  must  be  remembered,  are  not  words  having  per  se  the 
effect  of  conveying  any  particular  property.  They  must  be  made  effectual  by 
proceedings  of  adjudication,  raised  on  the  ground  of  their  expressing  an  intention  to 
convey.  Intention  is  therefore  the  proper  subject  of  inquiry,  when  this  general  con- 
veyance is  sought  to  be  made  effectual  against  a  particular  estate.  If  that  estate 
was  not  intended  to  be  conveyed,  the  law  rightly  and  wisely  holds  it  excepted  from 
the  ostensible  conveyance. 

"  There  are  several  authorities  to  this  effect,  of  which  the  Lord  Ordinary  tliinks 
it  necessary  only  to  refer  to  the  following : — Farquharson  v.  Farquharson,  2d  March 
1756.  Diet.  2290,  affirmed,  House  of  Lords,  20th  February  1759,  6  Paton,  724; 
Fleming  v.  Fleming,  3d  December  1800.  Diet.  ImpUed  Will.  App.  No.  1 ;  Hepburn 
V.  Hepburn,  10th  February  1800,  22  D.  730. 

**  Applying  this  principle,  the  Lord  Ordinary  has  formed  a  very  clear  opinion  that 


IV.  MACPHERSON,  467.     COLLOW's  TRS.  V.  CONNELL  AND  OTHERS  [1866]      495 


[4 

TJ 


'467]  AgainBt  this  interlocutor  the  pursuens  reclaimed. 

""he  defender  James  W.  F.  Conndl  also  reclaimed  on  the  subject  of  expenses. 


Gilbert  Gollow  had  no  intention  of  comprehending  in  his  trust-disposition  the  entailed 
estates  now  in  question ;  and,  in  reaching  this  opinion,  the  Lord  Ordinary  assumes, 
in  point  of  law,  that  the  estates  were  in  such  a  condition  anterior  to  his  death  that  he 
might,  if  he  had  so  pleased,  have  disposed  of  them  as  fee-simple  properties ;  for  this 
the  Lord  Ordinary  conceives  a  necessary  condition  of  the  argument  on  this  branch 
of  the  case,  A  very  able  argument  to  the  contrary  was  presented  to  the  Lord  Ordinary. 
He  has  not  thought  it  necessary  to  pronounce  an  express  judgment  on  the  point. 
He  would  therein  be  deciding  not  merely  a  point  in  the  question  with  the  pursuers, 
but  a  point  in  the  competition  between  the  heirs  of  entail  appearing  as  defenders.  The 
argument  may  be  material  in  the  question  of  intention,  as  suggesting  that  the  point 
was  at  best  open  to  fair  controversy.  But  in  the  primary  discussion  as  to  whether  the 
estates  are  comprehended  in  the  trust-disposition,  it  must  be  assumed  that  they  might 
effectually  have  been  disposed  of  by  Gilbert  CoUow ;  for,  on  the  opposite  assumption, 
the  question  of  intention  would  not  arise  at  all. 

"  That  Gilbert  Collow  had  no  intention  of  comprehending  the  entailed  estates  in 
his  trustrdisposition  appears  to  the  Lord  Ordinary  to  be  deducible  from  very  obvious 
considerations.  The  general  conveyance  of  lands  and  heritages  is  plainly  inserted  in 
the  deed  with  no  special  reference,  but  as  the  ordinary  stereotpyed  clause  of  everv 
general  settlement.  At  the  time  of  executing  the  deed  (which  is  the  date  at  which 
intention  is  to  be  looked  for),  Gilbert  Collow  had  unquestionably  no  power  to  convey 
the  entailed  estates,  for  admittedly,  James  Grierson,  one  of  the  heirs-substitute,  was 
then  alive,  himself  a  suj£cient  obstacle,  and  the  probable  germ  of  multitudes  of  other 
heirs-substitute.  There  was  no  immediate  prospect  of  the  estates  devolving  on  the 
entailer's  *  own  nearest  of  kindred,  and  their  heirs  and  disponees  whatsoever.'  Even 
had  there  been  such  a  prospect,  and  if  the  Court  now  decided  that  this  destination 
was  equivalent  to  a  devolution  on  the  entailer's  heirs  and  assignees,  there  is  no  room 
for  thmking  that  Gilbert  Collow  was  advised  as  to  the  true  import  of  the  devolution, 
or  that  he  (and  his  advisers  too)  would  not  have  been  sufficiently  mystified  by  such  an 
argument  on  the  point  as  the  Lord  Ordinary  had  addressed  to  liim  ;  but  the  case  had 
not  arisen,  for  James  Grierson  was  still  alive — an  heir-substitute  who  could  not  be 
disappointed — and  the  possible  father  [468]  ^^  many  more.  It  is  alien  from  all  fair 
probabiHty  that  Gilbert  Collow  would  intend  to  comprehend  in  his  trust-disposition 
entailed  estates  over  which  he  had  at  the  moment  no  power  whatever,  and  as  to  which 
there  is  no  ground  for  thinking  that  he  would  ever  imagine  the  power  of  disposal  would 
come  to  him.  The  Lord  Ordinary  cannot  bring  himself  to  believe  in  the  possibility  of 
any  such  intention. 

"  But  the  settlement  is  farther  framed  in  a  way  altogether  adverse  to  the  idea  of 
its  being  intended  to  comprehend  the  entailed  estates.  It  evidently  comprehends 
a  limited  estate,  to  be  turned  into  money  and  distributed,  and  an  estate  as  to  which 
the  testator  doubted  if  it  would  not  be  exhausted  by  payment  of  about  £5000  of  legacies. 
It  is  admitted  that  at  his  death  Gilbert  Collow  left  enough  of  personalty  to  answer  all 
the  legacies.  But  at  the  date  of  the  trust-settlement  he  was  not  quite  sure  that  there 
would  be  enough  in  the  estate  conveyed  to  pay  the  postponed  legacy  of  £500.  If  there 
was  more  than  sufficient  for  this  purpose,  he  provided  that  the  surplus  should  be  divided 
amongst  the  legatees  (most  of  them  apparently  strangers  in  blood),  proportionally 
therein— pretty  evidently  contemplating  that  any  surplus  would  be  inconsiderable. 
This  is  as  unhkely  a  proceeding  as  can  well  be  imagined,  on  the  supposition  of  the  con- 
veyance intentionally  comprehending  the  two  entailed  estates.  These  estates  are  said 
to  have  produced  of  yearly  revenue  upwards  of  £1200,  and  to  be  worth  of  capital 
£30,000  to  £40,000, — and  this  is  said  to  1^  stated  by  the  pursuers  themselves  in  a  petition 
for  a  judicial  factor  over  the  estates,  presented  by  them  to  the  Court,  though  they  now 
evade  admitting  the  state  of  the  fact.  The  Lord  Ordinary  is  by  no  means  satisfied 
that  a  judicial  statement,  standing  on  the  records  of  Court,  is  not  good  evidence  for 
the  Court  in  the  circumstantial  question.  But,  independently  altogether  of  the  precise 
arithmetical  value  of  the  estates,  the  Lord  Ordinary  is  satisfied  that  the  arrangements 
of  the  trust-deed  are  such  as  would  be  made  by  no  man  possessed  of  the  ordinary 
sentiments  which  actuate  testators  if  he  was  then  deaUng  with  two  entailed  family 
estates.    Every  reasonable  conception  as  to  the  mode  in  which  two  such  estates  would 
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[468]  Argued  for  the  pursuers ;— Gilbert  Collow's  general  dispodtion  was  com- 
prehensive  enough  to  conyey  all  his  property  both  heritable  and  moveable,  and  evidence 
Mrith  the  view  of  shewing  that  he  did  not  intend  to  convey  these  particular  estates 
was  inadmissible.*  An  adjudication  in  implement  was  no  longer  necessary,  as  the 
Lord  Ordinary  assumed,  to  give  effect  to  the  conveyance.!  With  regard  to  the  question 
of  power,  the  Lord  Ordinary  had  not  pronounced  a  decision ;  but  it  was  suomitted 
that  the  entail  came  to  an  end  in  Gilbert  CoUow's  person,  for  a  destination  to  "  my 
nearest  of  kindred  and  their  heirs,"  was  not  in  effect  different  from  a  destination  to 
"  heirs  whomsoever."  J 

[469]  Argued  for  the  defenders  ; — ^The  triister  did  not  contemplate  the  conveyance  of 
the  entailed  estates,  for  he  doubted  if  the  property  conveyed  would  suffice  to  meet  the 
legacies  he  left ;  and  there  was  an  heir  of  entail,  Dr.  James  Grierson,  in  existence  at 
the  date  of  the  deed.§  But  it  was  unnecessary  to  consider  the  question  of  intention ; 
for  the  truster  had  not  power  to  convey  the  entailed  estates.  Whether  **  my  own  nearest 
of  kindred  "  was  equivalent  to  "  next-of-kin,"  or  meant  the  nearest  heir  in  heritage, 
the  expression  certainly  indicated  connection  by  blood,  and  there  was  therefore  a  good 
tailzied  destination.  Even  supposing  that  more  than  one  person  could  claim  the  char- 
acter, the  entail  would  not  be  brought  to  an  end,  until  the  succession  actually  opened 
to  several  persons.    The  position  of  heirs  portioners  was  analogous.|| 

At  advising, — 

Lord  I^esident. — ^This  is  an  action  at  the  instance  of  the  trustees  of  the  late  Mr. 
Gilbert  CoUow  of  Auchenchain,  for  the  purpose  of  having  it  found  that  the  estates 
of  Auchenchain  and  Over-Kirkcudbright  have  been  conveyed  to  the  trustees  by  the 
general  disposition  and  settlement  executed  by  Mr.  GoUow. 

That  disposition  and  settlement  conveys  *"  all  and  sundry  lands  and  he^iitages,  goods 

be  disposed  of  points  to  the  contrary.    The  supposition  is,  in  the  view  of  the  Lord 
Ordinary,  incredible. 

"  If  the  Lord  Ordinary  is  right  in  his  conclusion  that  the  trust-disposition  does 
not  in  sound  construction  comprehend  the  ^itailed  estates  in  question,  this  leads  directly 
to  absolvitor  in  favour  of  the  defenders.  The  pursuers,  bding  in  the  wrong  on  a  point 
on  which  only  being  in  the  right  would  justify  Utigation,  must  pay  expenses ;  but 
expenses  are  found  due,  subject  to  modification,  as  the  pursuers  must  not  pay  the  cost 
of  discussing  questions  proper  to  the  ddFenders  themse^es,  and  this  too  to  both  their 
antagoniBtfi. 

*Weir  V.  Steel,  1745,  Mor.  11,359;  Elchies,  Presumption,  No.  17;  Hchies' 
Notes,  vol.  ii.  348 ;  Blair  t?.  Blair,  Nov.  16,  1849,  12  D.  97  ;  Farquharson  t;^  Farquhar- 
son,  1756,  Mor.  2290 ;  EgUnton  v.  EgUnton,  May  28,  1861,  23  D.  1369 ;  Leitch's 
TrTistees  v.  Leitch,  1829,  3  W.  &  S.  366 ;  Thoms  v.  Thoms,  Dec.  19,  1866,  anier  p. 
252 ;  Brown  v.  Coventry,  BelPs  8vo  Cases,  310;  Greig  v.  Johnstone,  1833,  6  W.  & 
S.  406;  Robson  v.  Robson,  1794,  Mor.  14,958;  Hamilton  v.  Douglas,  1762,  Mor. 
4358;  Hyslop  v.  Maxwell's  Trustees,  Feb.  11,  1834,  12  S.  413;  Bell's  Principles, 
sect  1694;  Wigram  on  Wills,  p.  7 ;  Erskine,  3,  8,  47 ;  Sandford  on  Her.  Succ.  vol. 
i,  180. 

t  21  &  22  Vict.  c.  76,  sect.  12. 

X  Erskine,  3,  8,  32  ;  Gordon  v.  Mosse,  Dec.  19,  1851,  14  D.  269 ;  Steele  t'.  Coupar, 
Feb.  15,  1853,  15  D.  385 ;  Primrose  v.  Primrose,  Feb.  9,  1854,  16  D.  498. 

§  Hepburn  v.  Hepburn,  Feb.  10, 1860,  22  D.  730;  Fleming  v.  Fleming,  1800,  Mor. 
"  ImpUed  Will,"  App.  No.  1 ;  CampbeU  v.  Campbell,  1743,  Cr.  and  St.  343 ;  Forlong 
V.  Taylor's  Executors,  1838,  3  S.  and  MX.  177 ;  Stringer  r.  Gardiner,  27  Beav.  37 ; 
Livingstone  i;.  Livingstone,  Nov.  7,  1684,  anUy  vol.  iii.  20 ;  Milne  v.  Milne,  June  6, 
1826,  4  S.  679;  Thomson  t\  Lyell,  Nov.  18,  1836,  15  S.  32 ;  Wigram  on  Wills,  pp. 
65,  81 ;  Duff  on  Deeds,  p.  314. 

II  Erskine,  3,  9,  2  ;  Russell's  Lect.  on  Conv.  pp.  254,  257 ;  WiUiams  on  Executors, 
p.  1006  ;  Elmsley  v.  Young,  2  Mylne  and  K.  780  ;  Gordon  v.  Gordon,  March  1,  1862, 
24  D.  687 ;  Farquhar  v.  Farquhar,  Nov.  28,  1838,  1  D.  121 ;  Farquhar  v.  HamUton, 
Feb.  3, 1842,  4  D.  600 ;  Mure  v.  Mure,  Feb.  16, 1837, 15  S.  581,  in  H.  L.,  3  S.  and  M'L. 
237  ;  Leny  v.  Leny,  June  28,  1860,  22  D.  1272  ;  Ker  t\  Innes,  1810,  5  Pat.  444  ;  Hay 
V.  Hay,  1788,  Mor.  2315  ;  Baillie  r.  Tennant,  1766,  Mor.  14,941 ;  Campbell  v.  Campbell, 
1770,  Mor.  14,949 ;  Stewart  v.  Richardson,  1824,  2  S.  App.  149 ;  Tinnoch  v.  M^Lewiian, 
Nov.  26,  1807,  F.C. ;  Braid  r.  Eiilston,  Jan.  20,  1860,  22  D.  433. 
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and  gear,  debts  and  sums  of  money,  and  in  general  the  whole  estate,  means,  and  effects, 
heritable  and  moveable,  real  and  personal,  of  whatever  kind  and  denomination,  which 
shall  belong  to  me  at  the  time  of  my  decease,  together  with  the  whole  titles,  &c.,  of  my 
said  estate  and  effects  above  conveyed ;  "  and  the  truster  binds  and  obliges  himself  and 
his  heirs  and  successors  **  to  grant  all  necessary  deeds  and  writings  in  favour  of  my 
trustees  for  implementing  and  fulfilling  the  above  general  disposition  of  my  heritable 
and  moveable  means  and  estate." 

These  estates  of  Auchenchain  and  Over-Earkcudbright,  which  were  held  by  Mr. 
Gollow,  had  descended  to  him  as  heir  under  an  entail,  or  rather  under  two  entails, 
executed  by  a  Mr.  William  CoUow ;  and  at  the  time  when  Mr.  Gilbert  Collow  executed 
his  general  settlement  these  estates  were  held  by  him  under  the  fetters  of  the  entail, 
but  after  the  deed  was  executed,  and  before  the  time  of  his  death,  an  heir  of  entail,  one 
James  Grierson,  who  is  said  to  have  been  the  last  substitute  heir  of  entail,  died ;  and 
it  is  said  that  the  estates  then  came  to  be  in  the  person  of  Mr.  Gilbert  Collow  fee-simple 
property.  The  question  is  raised,  whether,  under  these  circumstances,  the  deed  was 
sufficient  to  carry  these  estates. 

At  the  time  when  Mr.  Collow  executed  the  deed  he  had  no  power  to  convey  them, 
but  it  is  said  that  before  his  death  he  had  the  power ;  and  it  is  said  that  we  must  read 
the  deed  as  applicable  to  the  state  of  circumstances  existing  at  the  time  of  his  death. 
The  Lord  Ordinary  has  held  that,  on  a  sound  construction  of  the  deed,  it  is  not  to  be 
interpreted  as  carrying  the  estates  of  Auchenchain  and  Over-Earkcudbright,  and  he 
has  stated  the  grounds  on  which  it  appears  to  him  that  it  could  not  have  been  the  pur- 
pose of  Mr.  CoDow  to  convey  them,  but  that,  on  the  contrary,  his  purpose  was  not  to 
convey  them. 

It  woidd  be  very  difficult  now  to  say  that  Mr.  Collow  had  at  the  time  when  he 
executed  the  deed  the  intention  to  convey  these  estates.  But  that  does  not  serve 
[470]  the  purpose ;  because  the  question  stUl  remains,  whether,  when  an  estate  comes 
to  be  a  fee-simple  estate,  which  was  previously  bound  by  the  fetters  of  an  entail,  the 
general  disposition  has  not  the  effect  of  carrying  it,  just  as  it  may  carry  an  estate 
coming  to  the  granter  in  any  other  way.  That  is  a  very  important,  and  a  very  nice 
question. 

But  another  objection  has  been  taken,  which  must  be  disposed  of  first,  and  it  is, 
that  the  entail  had  not  come  to  an  end  in  the  lifetime  of  Mr.  Gilbert  Collow,  and  that 
he  had  not  the  power  to  convev  these  estates  even  after  the  death  of  Mr.  Grierson.  That 
question  arises  on  the  terms  of  the  entails. 

The  entails  of  Auchenchain  and  of  Over-Kirkcudbright  raise  the  same  question ; 
but  there  is  a  farther  question  on  the  latter  entail.  Mr.  Connell  contends  that  the 
entail  did  not  come  to  an  end  by  the  death  of  Mr.  Grierson.  Another  party  also  con- 
tends that  it  did  not  come  to  an  end  by  his  death.  There  is  a  question  between  these 
two  parties  as  to  which  is  the  true  heir  of  entail,  supposing  the  entail  not  to  have  come 
to  an  end.    That  question  is  depending  in  another  action  before  us. 

The  first  question  is  in  reference  to  that  clause,  which  occurs  in  both  entails,  and 
which,  after  the  failure  of  a  number  of  other  heirs,  destines  the  estate  "  to  my  own 
nearest  of  kindred,  and  their  heirs  and  assignees  and  disponees  whomsoever.  The 
contention  on  one  side  is,  that  that  clause  is  substantially  the  same  as  if  the  destination 
had  been  **  to  my  own  nearest  heirs " ;  or,  at  all  events,  that  the  entail  necessarily  came 
to  an  end  by  that  destination.  The  words,  however,  are  not  "^  to  my  own  heirs  and 
assignees,"  but  "  to  my  own  nearest  of  kindred,  and  their  heirs  and  assignees."  To  shut 
out  the  words  **  nearest  of  kindred,"  and  to  give  them  no  effect,  would  he  a  liberty  which 
we  cannot  take  with  the  deed.  We  must  read  these  words  as  if  they  had  some  meaning. 
I  hold  that  the  words  "*  nearest  of  kindred  "  are  equivalent  to  ""  nearest  in  blood  "  to  the 
party  himself ;  and  I  think  that  there  are  parties  here  who  can  claim  that  character. 
Miss  Grierson,  for  example,  is  the  granddaughter  of  the  entailer's  sister.  Mr.  Connell 
also  traces  his  relationslup  to  the  entailer ;  and  I  think  there  is  no  difficulty  in  finding 
persons  of  kindred  to  the  entailer,  although  there  may  be  difficulty  in  deciding  between 
their  different  ckuuns. 

But  there  remains  the  further  question,  whether  by  the  expression ""  my  own  nearest 
of  kindred  "  the  entailer  means  to  call  one  person  or  several  persons,  and  if  several 
persons  are  called,  whether  the  entail  is  not  Drought  to  an  end.  I  do  not,  however, 
think  that  the  effect  is  to  terminate  the  entail  in  the  person  of  the  heir  who  precedes 
the  nearest  of  kindred.    The  case  is  analogous  to  that  of  heirs-portioners.    But  in  that 
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case  I  hold  that  the  entail  does  not  come  to  an  end  until  heirs-portioners  succeed.  It 
is  impossible  to  read  the  cases  of  Farquhar  and  of  Mure  without  coming  to  that  con- 
clusion. I  therefore  hold  here  that  Gilbert  Collow  did  not  hold  these  two  estates  in 
fee-simple,  and  that  he  had  no  power  to  convey  them. 

That  being  so,  it  is  unnecessary  to  enter  into  the  farther  question  as  to  what  was 
the  intention  of  Mr.  Callow.  But  if  it  were  necessary  to  go  into  that  question,  it  is 
pretty  clear  to  my  mind  that  he  had  not  the  intention  to  convey  these  estates.  What 
he  contemplated  was,  I  think,  to  convey  his  estate  other  than  these  two  estates.  The 
discussion  that  has  taken  place  has  led  me  to  entertain  even  a  stronger  impression  to 
that  effect  than  I  had  before.  But  my  judgment  is  rested  on  the  ground  that  Mr. 
Collow  had  not  the  power  to  convey  these  estates. 

Lord  Curriehill. — ^The  only  Question  before  us  is,  whether  the  entailed  estates 
of  Auchenchain  and  Over-Kirkcudbright  were  included  in  the  general  disposition,  by 
which  the  granter  conveyed  to  his  trustees  "  all  and  sundry  lands  and  heritages,"  &c., 
which  shomd  belong  to  him  at  the  time  of  his  death  ?  The  negative  of  this  question 
is  maintained  on  two  grounds, — ^first,  that  the  granter  had  not  power  to  convey  these 
estates  ;  and,  secondly,  that  he  did  not  intend  to  do  so. 

I.  The  ground  upon  which  his  power  to  convey  these  estates  is  disputed  is,  that 
he  held  them  under  strict  statutory  entails,  and  that  there  was  at  least  one  heir  of 
entail  then  alive  ;  and  he,  as  the  Lord  Ordinary  says,  was  the  probable  germ  of  other 
heirs-substitutes.  But  it  is  said  that  the  want  of  power  was  obviated  by  the  death  of 
that  substitute  without  issue,  between  the  date  of  the  deed  and  the  death  of  the  granter. 
It  is  admitted  that  that  death  did  take  place.  But  the  question  remains,  whether  there 
were  not  one  or  more  heirs  of  entail  still  subsisting  ?  As  to  both  entails  there  is  a 
destination,  after  the  failure  of  a  number  of  substitutes,  to  the  [471]  entailer's  "  own 
nearest  of  kindred,  and  their  heirs  and  assignees  and  disponees  whomsoever  " ;  and  the 
question  of  power  comes  very  much  to  depend  on  this,  whether  there  exist^  at  the  time 
of  the  truster's  death  any  individual  failing  under  that  description.  It  is  admitted 
that  there  then  existed,  and  still  exist,  two  persons  who  are  known  to  be  of  the  entailer's 
kindred— one  a  grandniece  of  the  entailer  through  his  sister  Jean  Collow,  the  other 
his  great-great-grandnephew  through  his  brother  John  Collow.  That  being  the  case, 
I  am  of  opinion  that  one  or  other  of  these  persons  falls  under  the  description  of  the 
nearest  of  kindred  of  the  entailer,  and,  therefore,  that  one  or  other  of  them  is  the  heir 
of  entail.  I  do  not  give  any  indication  as  to  which  of  them  is  so ;  but  I  think  both  o^ 
them  are  in  the  position  of  being  of  the  kindred  of  the  entailer,  and  that  one  or  other 
of  them  is  the  nearest  of  kindred  in  the  sense  of  the  entail.  I  think,  therefore,  that  the 
fetters  of  the  entail  remained  in  operation  at  the  time  of  the  truster's  death,  and  that 
he  had  no  power  to  include  the  entailed  eiftates  in  the  trust-deed. 

As  to  one  of  these  estates — that  of  Over-Kirkcudbright— there  is  a  farther  question, 
whether  there  was  not  at  the  date  of  the  deed  a  person  in  existence,  falling  under  the 
description  of  the  heir-female  of  John  Collow,  the  entailer's  grandson  1  That  is  a 
disputed  question ;  but  we  are  not  called  upon  to  solve  it  in  the  present  case.  For  I 
concur  with  your  Lordship  in  holding  that,  at  all  events,  on  the  other  ground  I  have 
mentioned,  the  truster  haid  no  power  to  convey  either  of  these  estates. 

n.  The  other  question,  whether  or  not  the  trust-deed  would  have  included  these 
estates,  supposing  the  power  to  have  existed,  is  a  question  of  construction  of  that  deed. 
It  is  one  on  which  I  have  felt  great  diflficulty,  and  I  have  changed  my  opinion  on  it  in 
the  course  of  the  discussion.  I  think  the  question  was  scarcely  put  to  us  in  the  right 
point  of  view.  It  was  put  as  a  question,  whether  the  truster  intended  to  convey  these 
estates  1  But  the  words,  taken  literally,  are  quite  suflScient  to  carry  everything  that 
belonged  to  him.  They  prima  facie  included  the  entailed  estates,  which  confessedly^ 
belonged  to  him,  if  he  had  power  to  dispose  of  them ;  and,  therefore,  I  think  the  proper 
point  of  view  in  which  to  regard  the  question  (on  that  assumption),  is  whether  heintended 
to  exclude  these  estates  from  the  general  conveyance  1  But  such  a  general  disposition, 
when  occurring  in  gratuitous  and  in  mortis  causa  settlements,  has  been  frequently 
subject  to  a  different  construction.  When  such  words  occur  in  an  onerous  conveyance 
inter  vivos, — as,  for  instance,  in  a  trust-deed  for  behoof  of  creditors,  there  is  no  doubt 
that  they  would  carry  all  that  the  party  had  the  power  to  convey.  But  when  they 
occur  in  a  deed  intended  to  regulate  the  succession  to  the  granter's  property  after  hiJB 
death,  and  there  are  other  deeds  regulating  the  succession  to  him  of  special  portions 
of  liis  succession,  these  special  destinations  have,  in  different  cases,  been  held  not  to  be 
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affected  by  such  general  dispositions.  Thus,  it  is  a  principle  clearly  recognised  in  such 
cases,  that  where  there  is  a  special  provision  of  destination  of  a  separate  subject  granted 
by  the  testator  himself,  and  he  afterwards  grants  a  general  disposition  in  favour  of 
other  parties,  the  general  words  are  held  not  to  revoke  the  special  destination  of  the 
separate  subject.  Under  the  title  "  Presumption  "  in  the  Dictionary,  there  is  a  whole 
class  of  cases  of  that  kind,  and  if  this  entail  had  been  granted  by  the  truster  himself, 
I  should  have  had  no  dijflSculty  in  holding  that  the  general  conveyance  would  not  have 
included  the  entailed  estates.  And  although  the  truster  himself  was  not  the  granter 
of  the  entails  of  his  estates  of  Auchenchain  and  Over-Kirkcudbright,  still  the  succes- 
sion to  him  in  these  special  subjects  after  his  death  was  regulated  by  subsisting  destina- 
tions which  he  did  not  expressly  alter ;  and  the  question  is,  whether  or  not  the  general 
terms  of  his  trust-deed  are  to  be  construed  as  importing  an  intention  by  him  to  revoke 
these  destinations  1  The  question  whether,  in  such  cases,  there  is  an  implied  re- 
vocation of  the  special  destinations,  has  been  made  the  subject  of  anxious  consideration 
both  in  this  Court  and  in  the  House  of  Lords  in  a  series  of  cases  in  which  it  was  held 
that  such  revocation  of  the  destination  in  the  existing  investiture  was  not  to  be  implied. 
There  are  two  earlier  cases  to  that  effect  than  those  mentioned  by  the  Lord  Ordinary,  viz. 
Strachan,  July  7,  1732  (Mor.  11,356),  and  Campbell  v.  Campbell,  June  12,  1740  (Mor. 
14,855).  In  that  case  it  was  held  by  this  Court  that  a  general  dispNOsition  in  a  testator's 
settlement  did  not  include  his  right  to  funds  which  belonged  to  him  at  the  time  of  his 
death,  in  respect  that  the  title  under  which  he  acquired  right  to  these  funds  contained 
a  substitution  thereof  in  favour  of  other  parties ;  and  the  granter  of  the  general  dis- 
[472]  position  did  not  expressly  alter  that  destination,  and,  indeed,  had  died  without 
having  come  to  the  knowledge  of  his  having  acquired  that  ri^ht.  That  judgment 
was  affirmed  by  the  House  of  Lords  on  17th  February  1743  (Craigie  and  Stewart, 
p.  343).  Then  came  the  case  of  Farquharson,  March  2,  1756  (M.  6956  and  2290,  and 
5  Brown's  Sup.  844),  in  which  there  was  a  judgment  of  the  same  kind.  In  that  case 
also  the  judgment  was  affirmed  by  the  House  of  Lords.  That  was  foUowed  by  the 
other  two  cases  mentioned  in  the  Lord  Ordinary's  note. 

Looking  at  the  circumstances  of  the  present  case,  I  think  that  an  alteration  of  the 
destination  in  the  investiture  is  not  to  be  impUed.  The  testator  knew  he  was  the  pro- 
prietor of  these  entailed  estates ;  and,  at  the  time  he  executed  his  general  disposition, 
he  must  have  believed  that  he  would  die  possessed  of  them,  as  then,  at  all  events,  the 
entails  were  still  effectual,  and  he  could  not  anticipate  that,  before  his  death,  he  would 
have  power  to  convey  them.  Such  having  been  the  state  of  matters  at  the  date  of 
the  general  settlement,  he  must  then  have  intended  these  estates  to  be  excluded  from 
the  general  conveyance.  And,  if  so,  the  question  is,  is  there  ground  for  presuming 
that  between  the  date  of  the  deed  and  the  time  of  his  death  he  altered  his  intention  1 
I  think  that,  giving  fair  effect  to  the  principle  recognised  in  the  cases  to  which  I  have 
alluded,  it  must  be  held,  that  as  the  succession  to  him,  quoad  these  special  subjects, 
was  already  regulated  by  the  very  investitures  under  which  he  held  them,  there  is  no 
ground  for  presuming  that  he  intended  to  alter  the  destinations  in  their  investiture. 

This  opinion  derives  confirmation  in  the  present  case  from  the  fact,  that  the  destina- 
tion could  not  be  altered  by  him  otherwise  than  by  his  renewing  the  feudal  investiture 
with  the  superior.  On  his  death  the  only  party  who  could  be  served  heir  to  him  would 
have  been  not  his  heir-at-law,  but  the  heir  of  entail  as  the  heir  of  investiture.  Then 
the  question  is,  did  he  disinherit  his  heir  of  entail  1  I  think  that  if  he  had  intended 
to  alter  the  ruling  destination  in  his  own  investitures,  by  which  the  succession  was 
regulated,  of  the  entailed  estates,  he  would,  after  he  had  the  power  to  do  so,  have  granted 
a  special  disposition  conveying  them  to  his  trustees.  And  as  he  did  nothing  of  the 
kind,  this  is,  I  think,  an  additional  element  in  the  case  to  shew  that,  as  in  the  authorities 
to  which  I  have  referred,  it  is  not  to  be  presumed  that  he  had  not  intended  to  send 
these  estates  away  from  the  heirs  of  investiture. 

On  these  pounds  I  concui  with  the  Lord  Ordinary  in  the  view  he  has  taken  as 
to  the  intention  of  the  truster,  although  that  is  certainly  a  question  of  great  nicety. 
It  is,  however,  unnecessary  to  rest  the  decision  of  the  case  on  this  ground,  because 
I  concur  with  your  Lordship  in  holding  that  the  testator  had  not  power  to  alter  the 
destinations. 

Lord  Deas. — This  is  an  action  at  the  instance  of  the  trustees  under  the  deed  of 
settlement  of  the  late  Mr.  Gilbert  Collow,  for  the  purpose  of  having  it  found  and  declared 
that  the  two  estates  of  Auchenchain  and  Over-Kirkcudbright  belong  to  them  in  virtue 
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of  his  mortis  causa  trust-deed  and  settlement,  which  conveys  to  them  in  general  terms 
all  the  property,  both  heritable  and  moveable,  which  belonged  to  him  at  the  time  of  his 
death.    The  deed  is  dated  in  1850,  and  he  died  in  March  1863. 

Speaking  generally,  two  answers  are  made  to  this  claim, — (1)  that  neither  of  these 
estates  belonged  absolutely  to  Mr.  GoUow,  he  being  a  mere  heir  of  entail,  who  had  no 
power  to  convey  them  away  from  the  subsequent  heirs  of  entail ;  and  (2)  that  his 
general  trust-disposition  and  settlement  cannot  be  held  in  the  circumstances  to  have 
conveyed  these  estates,  even  supposing  that  he  had  the  power. 

It  is  perfectly  clear  that  if  Mr.  Gilbert  GoUow  was  a  mere  heir  of  entail,  and  had 
no  power  to  convey  the  estates,  the  other  question,  as  to  his  intention  to  convey  them, 
and  whether  the  deed  operated  as  a  conveyance  of  them,  cannot  arise. 

The  primary  question,  therefore,  which  it  is  necessary  to  decide,  is,  whether  he 
had  the  power ;  and  if  we  are  of  opinion  that  he  had  not  the  power,  it  seems  to  me 
that  any  opinion  we  may  entertain  as  to  his  intention  is  immaterial.  It  cannot  be 
made  matter  of  decision,  for  we  cannot  be  called  on  to  decide  a  question  which  does 
not  arise. 

In  the  first  {dace,  then,  it  is  maintained  in  regard  to  each  of  the  entails,  that  the 
entail  was  not  at  an  end  in  Mr.  Gilbert  CoUow's  person,  because  there  is  a  destination 
in  each  to  the  entailer's  "  own  nearest  of  kindred,  and  their  heirs  and  assignees  and 
disponees  whomsoever,  absolutely  and  irredeemably."  This,  it  is  said,  is  a  good  tailzied 
destination  in  favour  of  the  entailer's  nearest  of  kindred,  and  that  [473]  although  that 
destination  may  make  the  estate  a  fee-simple  estate  in  the  persons  of  the  nearest  of 
kindred,  it  did  not  make  it  a  fee-simple  estate  in  the  person  of  the  immediately  pre- 
ceding heir,  Mr.  Gilbert  Collow. 

There  is  a  further  objection  in  the  case  of  the  estate  of  Over-Kirkcudbright, — that 
there  is  a  destination  in  favour  of  the  heirs-female  of  the  entailer's  gran(^n,  John 
CoUow,  and  that  that  destination  biingji  in  an  existing  person  who  holds  that  character. 

I  shall,  however,  go  no  further  at  present  than  what  is  common  to  both  entails, 
because  that  is  sufficient. 

I  am  of  opinion,  with  your  Lordships,  that  the  destination  to  the  entailer's  own 
nearest  of  kindred,  is  a  good  tailzied  destination.  It  cannot  be  doubted  that  the  words 
"  my  own  nearest  of  kindred  "  applied  to  Uood  relations  only.  There  may  be  a  subor- 
dinate question  as  to  who  are  the  nearest  of  kindred  within  the  meaning  of  the  deed, — 
whether  the  words  are  to  be  held  synonymous  with  "  next-of-kin,"  who  would  succeed 
ab  intestato  to  the  deceased's  moveable  estate,  or  whether,  this  being  a  destination  of 
an  heritable  estate,  the  words  are  to  be  held  to  mean  the  nearest  heir  in  heritage  who 
shall  be  of  the  blood  of  the  entailer  1  I  am  of  opinion,  with  your  Lordships,  that, 
whichever  of  these  views  may  be  adopted,  there  is  here  a  good  tailzied  destination.  It 
is  quite  settled  that  when  at  the  close  of  a  tailzied  destination,  the  estate,  failing  the 
party  last  called,  goes  to  "  heirs  and  assignees  whomsoever,"  the  entail  is  at  an  end  in 
the  person  of  the  party  last  called^  who  consequently  takes  the  estate  in  fee-simple.  But 
so  long  as  the  destination  is  limited  to  heirs  of  the  Uood,  I  am  not  aware  that  there  is 
any  ground  for  saying  that  it  is  not  a  good  tailzied  destination,  if  such  heirs  be  intdligibly 
described. 

The  difficulty  certainly  presents  itself  that,  in  the  view  contended  for  by  one  of  the 
parties,  there  might  be  several  next-of-kin,  who  would  take  the  estate  pro  indiviso 
amongst  them.  It  happens,  no  doubt,  here  that  there  is  only  one  person  who  claims 
the  cimracter  of  next-of-kin ;  but  there  might  have  been  several,  and  then  the  question 
would  have  arisen,  whether  this  plurality  of  itself  put  an  end  to  the  entail  1  But 
supposing  it  would  have  done  so,  that  would  create  no  greater  difficulty  than  arises  in 
the  case  where  heirs-portioners  are  not  excluded.  In  that  case,  if  the  succession  opens 
to  several  female  heirs  equally  near,  the  entail  comes  to  an  end  in  their  persons  ;  but 
the  mere  fact  that  this  may  happen,  does  not  bring  it  to  an  end  in  the  person  of  the  heir 
who  immediately  precedes. 

In  any  view,  therefore,  I  am  of  opinion  that  there  is  here  a  good  tailzied  destination, 
and  consequently,  that  Mr.  Gilbert  Collow  had  not  the  power  to  convey  these  estates. 

Being  of  that  opinion,  I  am  not  willing  to  deal  with  the  other  question,  because  it  is 
a  question  of  great  difficulty.  There  are  three  different  situations  in  particular  in 
which  such  a  question  might  arise  as  to  the  effect  of  a  general  disposition  and  settlement 
— (1)  where  the  estate  is  undoubtedly  a  fee-simple  estate  in  the  person  of  the  granter 
of  the  deed  of  settlement,  but  it  has  come  to  him  after  the  date  of  the  deed  ;  (2)  where 
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the  maker  of  the  settlement  is  an  heir  of  entail,  but  there  is  a  flaw  in  the  entail,  of  which 
he  may  have  been  altogether  ignorant ;  and  (3)  where  there  is  a  simple  substitution, 
which  he  could  undoubtedly  evacuate,  if  he  wished  to  do  so. 

I  shall  only  say,  that  as  to  the  second  of  these  cases,  my  impression  has  always  been 
against  holding  that  the  entail  would  be  broken  by  the  general  deed  of  settlement.  An 
opposite  view  mi^ht  lead  to  this,^that  if,  upon  the  discovery  of  a  flaw  in  an  entail,  it 
turned  out,  upon  looking  back,  that  some  previous  heir  (it  might  be  two  or  three  genera- 
tions back)  had  left  a  general  deed  of  settlement  of  his  whme  heritable  and  moveable 
estates,  or  even  a  general  trust-deed  for  behoof  of  creditors,  with  a  reversionary  right 
to  himself,  and  his  own  heirs  and  assignees,  the  entailed  estate  would  be  carried  by  that 
deed,  to  the  prejudice  of  the  heir  now  in  possession,  who  had  made  up  titles  as  the 
limited  fiar  of  the  estate.  I  should  not  be  disposed  to  countenance  that  doctrine,  nor 
even  readily  to  hcid  that  the  heir  in  possession,  by  any  mere  general  deed,  had  evacu- 
ated a  regular  tailzied  destination,  which,  even  if  he  knew  that  there  was  believed  to  be 
some  flaw  in  the  entail,  he  might  either  not  wish  his  general  representatives  to  litigate 
about,  if  it.  was  doubtful,  or  that  it  should  not  be  taken  advantage  of,  however  clear. 

The  case  of  an  heir  in  whose  person  the  tailzied  destination  has  come  to  an  end,  is, 
however,  a  different  case.  I  have  looked  into  all  the  authorities  referred  to,  [474]  in- 
eluding  the  case  particularly  noticed  by  Lord  Gurriehill,  and  it  appears  to  me  that  none 
of  them  are  conclusive  of  the  question  which  the  Lord  Ordinary  has  decided  here.  I 
think  it  a  question  attended  with  great  difficulty,  and,  as  we  are  not  called  upon  to 
decide  it,  I  prefer  to  reserve  my  opinion  upon  it. 

Lord  .^ldiollan. — Aa  to  the  first  question  in  this  case,  whether  Mr.  Gilbert  Gollow 
had  the  power  to  convey  these  estates,  I  have  come,  without  much  difficulty,  to  the 
eonclusion  that  he  had  not.  It  is  a  case  occiuring  midway  between  two  classes  of  cases, 
on  which  there  is  authority.  In  the  first  place,  when  an  entailed  destination  comes  to 
heirs  whomsoever,  whether  of  the  entailer,  or  of  the  last  heir  of  entail,  the  entail  is  at 
an  end  in  the  person  of  the  heir  who  is  to  be  succeeded  by  heirs  whomsoever.  It  has 
ceased  to  be  suecessio  prasdUecta,  and  the  succession  is  governed  f)er  vim  legis,  not 
per  voluntaiem  haminis.  In  the  case  of  Primrose,  and  in  the  case  of  Leny,  that  pdnt 
was  f uUy  considered,  and  was  clearly  settled,  on  the  footing  that  the  entail  was  at  an 
end,  because  there  was  no  protected  destination  beyond  the  existing  heir  of  entail.  In 
the  second  place,  there  is  the  case  of  the  succession  of  heirs-portioners ;  and  in  regard 
to  them,  it  is  settled  by  the  decisions  in  the  cases  of  Loclchart  Mure  in  1838,  and 
Farquhar  in  1842,  that  the  entail  does  not  come  to  an  end  in  the  person  of  the  heir 
preceding  the  opening  of  the  succession  to  heirs-portioners ;  and  for  this  among  other 
reasons,  that  it  is  a  matter  of  uncertainty  during  the  life  of  the  preceding  heir,  whether 
there  will  be  heirs-portioners  or  not.  One  of  two  heirs-portioners  may  die,  and  then 
the  one  that  survives  will  take ;  or  both  of  them  may  die,  and  then  the  heir  next 
called  takes.  So  it  was  held  distinctly  in  the  case  of  Farquhar  that  the  entail  ceased, 
not  before  the  heirs-portioners,  but  with  them. 

Here  the  destination  is  to  "  my  own  nearest  of  kindred,  and  their  heirs  and  disponees 
whomsoever."  I  agree  with  your  Lordships  in  holding  that  the  "  nearest  of  kindred  " 
must  be  persons  of  the  blood  of  the  entailer.  It  is  a  limited  class ;  and  whether  the 
the  class  shall  be  represented  by  one  or  by  many,  is  uncertain  till  the  succession  opens. 
If  there  is  only  one  person  who  answers  the  description  of  nearest  of  kindred,  no 
difficulty  arises.  But  even  if  there  are  several  persons,  so  that,  on  the  succession  open- 
ing to  them,  the  estate  divides,  there  is  no  other  position  in  principle  that  that  of  heirs- 
portioners,  who  take  under  the  entail,  but  with  whom  the  entail  closes.  There  seems 
to  be  no  material  distinction  in  principle  between  the  two  cases ;  and,  in  the  case  of 
heirs-portioners,  the  point  is  quite  settled.  If  this  is  the  proper  view  of  the  case,  it 
follows  that  Gilbert  Cbllow  did  not  cease  to  be  under  the  fetters  of  the  entail  even  after 
the  death  of  Dr.  James  Grierson,  because  the  destination  to  the  entailer's  nearest  of 
kindred,  being  of  his  blood,  was  still  interposed  between  him  and  the  heirs  and  disponees 
whomsoever.  That  interposed  destination,  being  suecessio  prcedUecta,  did  not  leave 
the  succession  to  be  disposed  of  by  law.  It  was  provisione  hominis,  not  provisione 
legis. 

This  is  sufficient  for  decision  of  the  whole  question  before  us ;  but,  aa  the  case  may 
go  farther,  I  shall  not  hesitate  to  state  that,  even  though  Gilbert  CoUow  had  held  these 
estates  under  a  simple  destination,  I  should  still  be  of  opinion  that  he  did  not  intend  to 
convey  them  by  his  general  disposition  ;  and,  even  a  little  farther,  that  he  did  intend  to 
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convey  the  residue  of  his  property,  excluiding  these  two  estates.  There  are  several 
passages  in  this  deed  much  more  easily  reconcilable  with  that  view  of  his  intention 
than  with  the  contrary.  I  do  not  admit  parole  proof  of  intention,  or  seek  any  evidence 
of  intention  beyond  the  deed.  But  reading  the  deed  fairly  with  reference  to  the  ascer- 
tained circumstances,  I  reach  the  intention.  In  the  case  of  Hepburn  I  felt,  and  still 
feel,  no  difficulty  in  coming  to  a  similar  conclusion.  In  the  case  of  Chisholm  *  there 
was  very  little  difficulty.  Here  I  feel  that  there  is  more  difficulty.  But,  on  the  whole, 
I  come  to  the  result  that  Gilbert  Collow  did  not  intend  to  convey  these  estates.  He  held 
under  an  investiture,  in  terms  of  an  entail  made  by  another  person ; — ^he  was  cer- 
tainly under  the  fetters  of  the  entail  when  he  made  the  deed ; — and,  even  up  to  the 
date  of  his  death,  he  plainly  contemplated  a  residue  so  small  as  to  be  quite  incompatible 
with  the  idea  of  his  meaning  to  include  these  estates.  Whether  there  was  or  was  not 
an  entail,  there  was  at  least  an  existing  destination ;  and  it  is  not  easy  to  come  to  the 
conclusion  that  Gilbert  Collow  intended  to  break  that  destination.  I  rather  think 
[475]  that  the  opposite  inference  is  more  legitimate,  and  that  he  intended  not  to  include 
these  estates  in  the  general  conveyance.  But,  at  all  events,  I  think  that  he  had  not 
the  power  to  convey  them. 

The  following  interlocutor  was  pronounced : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  except  as  to  expenses ;  and  in  place  thereof  find  that  the 
estates  of  Auchenchain  and  Over-Kirkcudbright,  and  others  libelled,  were  held  by  the 
late  Gilbert  Collow  at  the  time  of  his  death  as  heir  of  entail  under  the  fetters  imposed  by 
the  deeds  of  entail  reiEerred  to,  and  that  he  had  no  power  to  convey  these  estates,  or 
either  of  them,  to  the  pursuers,  his  general  disponees  :  Therefore,  find  that  the  general 
conveyance  in  his  trust-disposition  does  not  comprehend  the  said  estates,  or  either  of 
them ;  assoilzie  the  defenders  from  the  conclusion  of  the  summons,  and  decern :  'Find 
the  reclaimers,  Mr.  Simpson  and  another,  liable  to  both  sets  of  respondents  in  expenses 
since  the  date  of  the  Lord  Ordinary^s  interlocutor  reclaimed  against :  Appoint  an 
accotmt  to  be  given  in ;  and  when  lodged,  remit  the  same  to  the  Auditor  to  tax  and  to 
report :  Farther,  refuse  the  reclaiming  note  for  the  said  James  Walter  Ferrier  Connell 
and  another ;  and  subject  to  the  present  interlocutor,  refuse  the  prayer  of  the  reclaim- 
ing note  for  said  Alexander  Simpson  and  another;  the  said  James  Walter  Ferrier 
Connell  and  his  administrator-in-law  not  being  entitled  to  the  expenses  of  their  own 
reclaiming  note,  which  has  been  refused." 
Maclachlan,  Ivory,  &  Rodger,  W.S.— A.  &  A.  Campbetj^  W.S. — Mackenzie  A- 

Kermack,  W.S.— Agents. 

[Commented  upon,  Thorns  v.  Thoms,  1868,  6  M.  704.'I 
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Walter  Francis,  Duke  of  Buccleuch  and  Queensberry,  and  Others. 

Tursner^.—Patton—Shand—Jofunstone. 

Alexander  Cowan  and  Sons,  and  Others,  Defenders.— Zford-Adt?.  Moncreiff— 

SoL-Gen.  Young— Gordon— Clark— Giford— A,  Moncrieff—J,  C.  Tliomson. 

Process — Conjunction — Statute  48  Geo.  III.  c.  151,  sect.  9. — Circumstances  in  which 
two  actions  of  declarator  and  interdict,  raised  by  riparian  proprietors  for  the  pur- 
pose of  putting  a  stop  to  the  pollution  of  a  river  by  paper-mills  occupied  by  the 
defenders,  were  conjoined  with  a  similar  action  raised  several  years  before  against 
other  defenders. 

Nuisance — River— Issues. — ^In  an  action  of  declarator  and  interdict  brought  by  ripa- 
rian proprietors  against  the  occupants  of  paper-mills  to  prevent  the  pollution  of 
a  river  to  the  nuisance  of  the  pursuers,  held  (1)  that  it  waa  not  necessary  for  the 

*  Chisholm  v.  Chisholm-Batten,  Dec.  9,  1864,  ante,  vol.  iii.  202. 
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pursuers  to  put  the  word  "  wrongfully  "  in  their  issues  in  addition  to  **  nuisance," 
the  term  "  nuisance  "  denoting  a  species  of  legal  wrong ;  (2)  that  it  was  not  neces- 
sary for  the  defenders  to  take  a  counter-issue  of  prescriptive  right  to  pollute  the 
river. 

Acquiescence,  —  Plea  of  acquiescence  repelled,  where  no  facts  averred  importing 
acquiescence,  though  it  was  averred  that  there  had  been  acquiescence. 

Process  —  Proof  —  IHLigatce. — In  an  action  of  declarator  and  interdict  brought  to 
prevent  paper-manufacturers  polluting  a  stream,  diligence  granted  to  the  pursuers 
to  recover  the  defenders'  books  shewing  the  materials  used  by  them  in  their  works ; 
but  .diligence  to  recover  books,  shewing  the  sums  expended  on  buildings  with  the 
view  of  proving  the  increased  extent  and  value  of  the  mills,  refused. 

Appeal  to  the  House  of  Lords, — Circumstances  in  which  leave  to  appeal  refused. 

See  ante,  vol.  ii.  p.  653. 

In  1841  an  action  of  declarator  and  interdict  was  raised  at  the  instance  of  the 
Duke  of  Buccleuch,  Bobert  Viscount  Melville,  Sir  Francis  Walker  Drummond,* 
proprietors  respectively  of  the  lands  of  Dalkeith,  Melville,  [476]  and  Hawthomden 
(and  of  two  other  pursuers  who  subsequently  withdrew  from  the  action),  for  the  pur- 
pose of  preventing  the  pollution  of  the  river  North  Esk,  which  flows  through  the 
lands  of  Hawthomden,  Melville,  and  Dalkeith,  by  the  paper-mills  erected  on  its  banks. 
The  action  was  directed  against  Alexander  Cowan  and  Sons,  paper-makers  at  Bank 
Mill,  Valleyfidd  Mill,  and  C)w  Mill ;  James  Brovm,  paper-maker  at  Esk  Mill ;  William 
GadeU  and  Company,  paper-makers  at  Auchendinny  Mill ;  William  Somerville  and 
Son,  paper-makers  at  Dalmore  Mill  (the  above  mills  being  on  the  North  Esk,  above 
the  properties  of  all  the  pursuers) ;  Cameron  and  Company,  paper-makers  at  Spring- 
field Mill ;  Alexander  Annandale  and  Son,  paper-makers  at  Polton  Mill ;  and  William 
Brooks,  paper-maker  at  St.  Leonard's  Mill  (the  three  last  mills  being  situated  on  the 
river  above  the  properties  of  tHfe  Duke  of  Buccleuch  and  Lord  Melville,  but  below 
those  of  the  other  pursuers),  — aUeging  **  that  not  only  have  the  pursuers  been  deprived 
of  the  benefit  which  they  formerly  enjoyed  in  the  use  of  the  said  water,  and  of  the 
amenity  and  beauty  which  it  added  to  their  properties,  but  it  has  been  converted  into 
a  nuisance  of  an  intolerable  description  by  certain  proprietors  of  paper-mills,  or  their 
tenants,  who  carry  on  their  works  on  the  banks  oit  the  stream,  ana  who  pollute  the 
water  by  discharging  into  it  the  dirty  and  noxious  refuse  of  the  materials  employed 
at  their  works,"  and  concluding  for  declarator  **  that  the  pursuers  have  good  and  un- 
doubted right  to  have  the  water  of  the  North  Esk,  so  far  as  it  flows  through  or  by 
their  properties,  transmitted  in  a  state  fit  for  the  use  and  enjoyment  of  man  and  beast, 
and  that  the  said  defenders  have  no  right  to  pollute  or  adidterate  the  said  water,  nor 
to  use  it  or  the  channel  of  the  stream  in  any  way,  or  for  any  purpose,  such  as  to  render 
the  said  water  noxious  or  unwholesome,  or  unfit  for  all  its  natural  primary  purposes 
to  the  pursuers,  or  in  any  way  to  destroy  the  amenity  of  the  said  stream ; "  and  that 
the  defenders  should  be  interdicted  "  from  discharging  into  the  said  water  of  Esk, 
from  their  respective  paper-works,  any  impure  stuff  or  matter  of  any  kind,  whereby 
the  said  water  in  its  progress  through  or  along  the  property  of  the  pursuers,  or  any  of 
them,  may  be  polluted  or  rendered  unfit  for  domestic  use,  or  for  the  use  of  cattle,  or 
its  amenity  in  any  way  diminished,  or  the  rights  of  the  pursuers  therein  in  any  way 
injured  or  affected."  There  was  also  an  alternative  conclusion,  that,  in  the  event  of 
the  defenders  being  found  entitled  to  continue  the  use  of  the  water  for  their  works, 
they  were  bound  to  make  use  of  it  in  the  manner  least  injurious  to  the  pursuers,  and 
to  use  all  necessary  and  proper  precautions  to  restore  the  water  to  the  stream,  after 
having  been  used,  in  as  pure  a  state  as  possible. 

The  action  having  fallen  asleep,  was  wakened  in  1863,  and  insisted  in  against 
Messrs.  Cowan  and  Company  of  Valleyfield  Mills,  Somerville  and  Son  of  Dmmore 
Mill,  and  Annandale  and  Son  of  Polton  Mill,  but  not  against  the  other  defenders,  as 
being  no  longer  proprietors  of  their  respective  mills.  Amended  defences  were  lodged, 
in  which  it  was  stated  that  these  three  firms  had  been  dissolved  during  the  dependence 
of  the  action,  and  consequently  were  no  longer  proprietors  of  the  mills. 

*  Bobert  Viscount  Melville  and  Sir  Francis  Walker  Drummond  having  died  in 
the  course  of  the  action,  Henry  Viscount  Melville  and  Sir  James  Williams  Drummond 
were,  on  7th  July  1863,  sisted  in  their  room. 
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In  May  1864  two  new  actions  were  raised,  one  at  the  instance  of  the  Duke  of  Buc- 
cleuch.  Lord  MelviUe,  and  Sir  James  Williams  Drummond,  against  Alexander  G>wan 
and  Sons  (the  new  firm),  paper-makers  at  Bank  Mill,  Valleyleld  Mill,  and  Low  Mill, 
James  Brown  and  Company  at  £sk  Mill,  and  William  Somerville  and  Son  at  Dalmore 
Mill ;  and  the  other  at  tne  instance  of  tlie  Duke  of  Buccleuch  and  Lord  Melville  against 
Alexander  Annandale  and  Son,  paper-makers  at  Polton  Mill,  A.  F.  Somerrme  at 
Kevock  Mill,  and  WiUiam  Tod  and  Son  at  St.  Leonard's  Mill,  concluding  for  declarator 
and  interdict  in  terms  identical  with  those  used  in  the  first  action.  The  ayerments 
in  the  first  action  were  also  repeated,  and  the  nuisance  was  stated  to  have  greatly 
increased  of  late  years.    The  defenders  [ilT]  averred  that  for  more  than  forty  years 

Erior  to  the  date  of  the  first  action,  and  since  that  time,  the  water  of  the  North  Esk 
ad  been  so  much  polluted  by  the  drainage  received  into  it  from  towns  and  villages, 
and  by  the  refuse  of  manufactories  carried  on  on  its  banks,  that  it  had  not  been  fit 
for  man  or  beast,  and  that  for  forty  years  and  upwards,  or  for  time  immemorial  prior 
to  the  raising  of  this  (the  first)  action,  the  manufacture  of  kelp  has  been  carried  on 
in  various  localities  upon  the  North  Esk,  and  the  river  used  for  all  purposes  in  con- 
nection with  such  manufactories.  No  complaints  were  made  tiU  1841,  or  thereby, 
and  the  proprietors  on  the  banks  of  the  river  acquiesced  in  that  use  of  the  stream. 

The  pursuers  pleaded ; — (1)  The  water  of  the  said  stream  being,  by  and  through 
the  operations  of  the  defenders,  polluted  and  rendered  unfit  for  domestic  use,  the 
watering  of  cattle,  or  any  of  the  primary  purposes  of  a  stream,  the  pursuers  are  entitled 
to  decree  in  terms  of  the  first  conclusion  of  the  summons.  (2)  The  water  of  the  said 
stream,  as  it  passes  through  the  grotinds  of  the  pursuers,  being  rendered,  through 
the  operations  of  the  defenders,  a  nuisance,  as  above  set  forth,  the  pursuers  are  entitled 
to  decree  against  the  defenders,  in  terms  of  one  or  other  of  the  conclusions  of  the  sum- 
mons. (3)  The  defenders  are  bound  to  conduct  their  works  so  that  the  wat«r  used 
by  them  therein  may  be  restored  to  the  stream  free  from  all  noxious  and  offensive 
matters,  or  at  least  in  as  pure  a  state  and  condition  as  possible.  (4)  The  defenders 
are  not  entitled,  on  the  ground  that  a  certain  amount  of  pollution  of  the  stream  has 
at  any  time  existed  or  l^n  tolerated,  to  increase  the  pollution  thereof  by  new  and 
enlarged  operations  at  existing  works,  or  by  the  erection  of  new  works,  and  any  such 
increased  pollution  is  illegal,  and  ought  to  be  interdicted. 

Certain  preUminary  pleas  taken  by  the  defenders  in  the  first  action  were  disposed 
of  on  9th  February  1864,  ante,  vol.  ii.  p.  653. 

In  the  several  defences  to  the  three  actions,  pleas  on  the  merits  were,  inier  alia, 
stated  to  the  effect — (1)  That  the  water  having  been  for  more  than  forty  years  previous 
to  the  dates  of  the  actions,  and  ever  since,  so  much  polluted  as  to  be  unfit  for  the  primary 
uses,  the  action  was  unfounded.  (2)  That  the  defenders  had  a  prescriptive  right  to 
the  use  of  the  water  for  their  manidacture.  (3)  That  the  actions  were  excluded  by 
acquiescence  on  the  part  of  the  pursuers  and  their  predecessors. 

Becords  having  been  made  up,  the  pursuers  proposed  certain  issues  in  each  of  the 
three  actions. 

Parties  not  being  agreed  upon  the  issues,  the  Lord  Ordinary  reported  the  cases 
to  the  Second  Division.  In  the  course  of  the  discussion  of  the  issues  in  the  second 
action,  it  was  suggested  from  the  bench  that  the  three  actions  should  be  conjoined. 
The  pursuers  moved  for  conjunction.    The  defenders  opposed  the  motion. 

Argued  for  the  pursuers ; — ^The  case  was  one  of  continuous  pollution  of  the  same 
river.  The  previous  decision,  afiSirming  the  competency  of  calling  the  different  de- 
fenders in  the  first  action  together,  was  in  favour  of  conjunction.  All  the  defenders 
stated  a  common  defence.  The  grounds  for  conjunction  were  very  much  the  same 
as  the  statutory  grounds  for  remits  cb  contingentiam.  Here  the  actions  rdated  to 
the  same  subject-matter,  and  they  also  had  a  contingency.  It  was  a  matter  of  con- 
venient arrangement,  in  the  discretion  of  the  Court.  * 

Argued  for  the  defenders ; — ^The  pursuers  and  defenders  in  the  three  actions  were 
different.  The  defenders  in  the  first  action  would  be  pre{478l-j^^ced  by  impordng 
matter  of  a  subsequent  date,  and  vice  versa ;  cases  suitable  for  remitting  ch  contingen- 

*  Western  Bank  v.  Douglas,  22  D.  447 ;  Ivory's  Forms  of  Process,  ii.  51 ;  Beve- 
ridge's  Forms  of  Process,  ii.  600-1 ;  Downie  v.  Earl  of  Moray,  3  S.  471 ;  Maodowall 
V,  Campbell,  16  S.  629 ;  Lindsay  v.  Chapman,  4  S.  490 ;  Wauchope  v.  North  British 
Railway  Company.  4  Macq.  348. 
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tiam^  were  not  always  cases  for  conjunction.  It  was  not  a  matter  of  pure  discretion, 
but  of  competency.  * 

On  6th  February  the  motion  for  conjunction  was  disposed  of. 

LOBD  Ju8TICE>Clerk. — ^We  are  now  to  dispose  of  the  motion  made  by  the  pursuers 
in  these  three  actions  to  have  them  conjoined.  It  seems  to  me  necessary  to  recall 
the  circumstances  connected  with  the  raising  of  these  actions,  and  to  understand 
exactly  the  position  in  which  they  are  now  placed,  in  order  properly  to  dispose  of  this 
motion.  The  first  action  was  raised  in  the  year  1841,  at  the  instance  of  several  noble- 
men and  gentlemen  who  were  proprietors  of  lands  on  the  banks  of  the  river  £sk,  and  it 
was  directed  against  a  variety  of  defenders,  who  were  the  owners  or  occupants  of  paper- 
mills  on  that  stream,  the  object  being  to  put  down  and  prevent  for  the  future  a  certain 
pollution  of  the  stream,  which  was  said  to  be  caused  by  the  paper-millers  throwing 
certain  refuse  from  their  mills  into  the  stream.  That  case  lay  over  for  a  very  long 
period  of  time,  in  consequence  of  the  attempts  of  the  parties, — I  believe  very  sincerely 
gone  about, — ^to  make  some  arrangement  that  should  provide  for  the  just  rights  of  the 
pursuers,  and  still  not  interfere  with  the  works  of  the  defenders.  But  after  a  long 
series  of  years,  it  appears  that  these  attempts  were  entirely  unsuccessful.  It  is  alleged 
that  the  pollution  not  only  continued,  but  was  greatly  increased,  and  in  these  circum- 
stances the  pursuers  revived  the  action  of  1841,  and  prepared  to  go  to  trial  in  that 
action.  The  case  came  before  us  in  the  year  1864,  upon  a  reclaiming  note  against  a 
judgment  of  Lord  Ormidale,  Ordinary,  and  we  then  held  that  the  pursuers,  as  pro- 
prietors of  lands  at  various  parts  of  the  banks  of  this  stream,  had  such  a  community  of 
interest  that  they  were  entitled  all  to  sue  together,  for  the  purpose  of  protecting  the 
stream  against  pollution,  and  we  held,  at  the  same  time,  that  they  were  entitled  in  one 
action  to  call  all  the  defenders  who,  they  alleged,  were  wrongdoers  in  this  respect, — 
who  were  engaged  in  the  pollution  of  the  stream  in  the  same  manner  generally.  Now, 
without  stating  in  detail  who  were  the  pursuers  of  the  original  action  of  1841,  which  is 
not  of  very  much  importance,  it  is  important  to  know  who  were  the  defenders,  and  what 
were  the  mills  represented  by  the  defenders  in  that  first  action.  There  were  three  mills, 
— Bank  Mill,  Vafleyfield  Mill,  and  Low  Mill,  which  were  carried  on  by  Alexander  Cowan 
and  Sons ;  there  was  the  Esk  Mill,  which  was  carried  on  by  a  person  named  James 
Brown;  Auchendinny  Mill,  carried  on  by  Cadell  and  Company;  Dalmore  Mill,  by 
William  Somerville  and  Son;  Springfield  Mill,  by  Cameron  and  Company;  Polton 
Mill,  by  Annandale  and  Son;  and  St.  Leonard's  Mill,  by  William  Brooks.  There 
were  thus,  in  all,  nine  mills,  which  were  represented  by  the  defenders  in  that  first 
action,  and  these  defenders  were  all  alleged  in  uiat  first  action  to  be  polluting  the  stream 
by  throwing  into  it  impure  refuse  from  their  works.  The  three  first  mills,  Bank  Mill, 
Valle3rfield  Mill,  and  Low  Mill,  have  continued  in  operation  ever  since,  and  the  occu- 
pants of  these  mills  are  alleged  to  have  been,  during  the  whole  time  from  the  raising  of 
that  action  in  1841  till  the  present,  engaged  in  polluting  this  stream  in  the  same  manner. 
Esk  Mill,  however,  the  fourth,  is  no  longer  occupied  by  Mr.  James  Brown,  but  by 
another  company,  to  which  apparently  he  does  not  belong,  and  therefore,  in  so  far  as 
the  first  action  is  concerned,  Esk  Mill  does  not  seem  to  be  represented  by  any  party  who 
is  responsible  for  the  pollution  at  the  time  complained  of  in  the  action  of  1841.  Auchen- 
dinny Mill,  the  next  in  order,  has  been  burned  down,  and  is  no  longer  a  paper-mill,  and 
therefore  need  not  be  taken  into  account  at  all.  Dalmore  Mill  has  passed  into  the  hands 
of  another  firm,  of  the  same  name  apparently,  but  not  otherwise  connected.  Spring- 
field Mill  has  been  shut  up,  and  is  no  longer  used  as  a  paper-mill,  and  it  also  may  be 
held  to  be  dropped  out  of  this  inquiry  altogether.  Polton  Mill  is  going  on,  and  is  alleged 
to  have  been  going  on  from  1841  down  to  the  present  time,  uninterruptedly,  in  the 
occupation  of  a  firm  called  Alexander  Annandale  and  Son,  although  the  partners  of 
that  firm  at  present  are  different  from  [479]  these  who  were  its  partners  when  the 
action  was  raused  in  1841.  With  regard  to  St.  Leonard's  Mill,  which  is  the  lost  on  the 
list,  the  mill  is  now  occupied  by  William  Tod  and  Son,  in  place  of  Mr.  Brooks,  who  was 
its  original  occupant.  Now,  in  the  first  action,  as  it  was  revived  and  came  before  us 
for  consideration  upon  the  points  that  I  have  already  adverted  to ;  the  only  defenders 
appearing  were  the  representatives  of  the  firm  of  Alexander  Cowan  &  Sons,  who  were 

♦  Gray  v.  Kerr,  15  S.  494;  M'Kay  v.  Greenhill,  20  D.  1251;  Cuthbertson  v, 
Toung,  13  D.  1308 ;  Turner  v.  Tunnock's  Trustee,  ante,  vol.  ii.  509 ;  National  Ex- 
chimge  Company  v.  Drew  and  Dick,  23  D.  1278. 
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the  original  defenders,  for  the  mills  of  Bank  Mill,  Vallejrfield  Mill,  and  Low  Mill,  the 
representatives  of  William  Somerville  and  Son,  who  had  been  the  occupants  of  Dalmore 
Mill,  and  the  representatives  of  the  firm  of  Alexander  Annandale  and  Son,  who  had  been 
the  occupants  of  Polton  Mill.  When  the  action  was  revived  and  came  before  us,  these 
were  the  only  parties  remaining  as  defenders  in  the  action  of  1841.  But  there  coujd 
be  no  doubt  of  the  right  of  the  pursuers,  according  to  the  judgment  which  we  pro- 
nounced in  1864,  to  go  on  with  their  action  ac^ainst  these  parties,  who  were  still  in  the 
field  as  defenders,  and  to  prove  against  them  the  pollution  that  had  been  committed  bv 
Cowan  and  Sons,  Somerville  and  Son,  and  Annandale  and  Son,  at  the  difEerent  mills 
occupied  by  them  prior  to  the  institution  of  that  action  in  1841.  But  it  was  clear 
enough  that  in  this  state  of  the  process,  arising  from  the  long  period  that  it  had  been 
allowed  to  lie  over,  there  were  a  number  of  paper-mills  on  this  stream  that  were  not 
represented  in  the  action  at  all ;  and  the  pursuers  seem  to  have  thought,  and  I  must 
say,  I  think  not  unreasonably,  that  in  order  to  a  trial  of  this  question  of  pollution,  it 
was  very  desirable  to  bring  into  Court  all  the  parties  who,  subsequent  to  the  original 
complaint  in  1841,  had  come  to  be  engaged  in  such  operations  as  tended  in  the  same 
manner  as  was  complained  of  in  the  action  of  1841,  to  pollute  the  stream.  And,  ac- 
cordingly, they  have  raised  two  other  actions.  If  they  had  proceeded  upon  the  plan 
of  the  action  of  1841,  they  would  probably  have  raised  only  one  other  action.  But,  for 
what  cause  I  do  not  know,  they  have  thought  fit  to  divide  their  second  proceeding  into 
two  actions, — one  relating  to  the  mills  which  lie  above  Hawthomden,  and  consequently, 
above  the  lands  of  all  the  pursuers,  and  the  other  relating  to  the  mills  which  He  between 
Hawthomden  and  Melville  Castle  and  Dalkeith.  This  does  not  make  much  difference 
in  the  question  now  before  us.  The  pursuers  are  not  the  same  in  these  two  actions,— 
that  is  to  say,  there  are  three  pursuers  in  the  first  action,  the  Duke  of  Buccleuch,  Lord 
Melville,  and  Sir  James  Drummond  of  Hawthomden,  while  in  the  second  action  there 
are  onlv  two  pursuers,  the  Duke  of  Buccleuch  and  Lord  Melville,  the  mills  complained 
of  in  the  second  action  lying  below  Hawthomden,  and  consequently  not  producing 
any  nuisance  to  the  proprietor  of  that  estate.  The  consequence  of  the  raising  of  these 
two  actions  is  this,  that,  with  the  exception  of  Auchendinny  Mill,  which  has  been 
burned  down,  and  of  Springfield  Mill,  which  has  been  given  up,  and  is  no  longer  a  paper- 
mill,  all  the  mills  that  were  originally  represented  by  defenders  in  the  first  action  are 
now  a^ain  represented  in  one  or  other  of  these  second  actions ;  and,  in  addition,  there 
is  another  mill  represented  in  the  third  action,  as  it  is  called, — Kevock  Mill, — which  is 
occupied  by  a  person  called  Alexander  Fullarton  Somerville,  a  defender.  Now  it  appears 
that  Mr.  Somerville's  business  as  a  paper-maker  did  not  begin  till  the  year  1848  at 
Kevock  Mill ;  but  it  was  explained  to  us  in  the  course  of  the  discussion,  that  although 
that  was  so,  the  mill  itself  was  really  in  existence  anterior  to  the  institution  of  the  first 
action,  viz.  in  1839.  So  that  it  was  there,  not  actually  polluting  the  stream  at  the 
time  the  action  of  1841  was  raised,  but  erected  for  the  purpose  of  carrying  on  the  busi- 
ness of  paper-making,  and  so  likely  enough,  if  it  adopted  the  same  method  of  manufac- 
ture as  the  others,  to  be  very  soon  engaged  in  the  same  alleged  pollution.  Now,  in 
that  state  of  the  actions,  the  proposal  is  made  to  conjoin  them,  for  this  purpose,  that 
the  question  of  pollution  may  be  tried, — the  question  whether  the  paper-mills  upon 
the  Esk,  by  the  manner  in  which  they  conduct  their  operations,  and  by  reason  of  the 
refuse  which  they  throw  into  the  river,  pollute  that  stream  to  the  nuisance  of  the 
pursuers.  I  took  the  liberty  of  saying,  when  the  first  action  was  before  us,  and  in 
disposing  of  the  question  then  raised,  that  it  seemed  to  me  in  the  highest  degree  ex- 
pedient that  the  question  as  to  the  pollution  of  the  river  Esk  should  be  tried  once  for 
all,  before  one  jury ;  and  I  think  so  still ;  and  I  think,  further,  that  it  is  highly  ex- 
pedient, and  conducive  to  the  interests  of  all  parties,  that  at  that  trial  of  the  question 
of  pollution,  all  parties  should  be  represented  who  have  any  interest  in  the  matter.  It 
appears  to  me,  therefore,  that  in  point  of  [480]  convenience  or  expediency,  the  pro- 
posal of  the  pursuers  is  a  reasonable  and  a  proper  one.  The  only  question  is,  whether 
there  is  any  objection  to  it  in  respect  of  competency,  or  in  respect  of  any  rule  of  practice. 
As  regards  the  matter  of  competency,  it  is  somewhat  important  to  observe,  that  in  the 
practice  of  this  Court,  from  a  very  early  period,  actions  which  were  in  any  way  naturally 
or  necessarilv  connected  with  one  another,  were  always,  as  much  as  possible,  brought 
together  imaer  the  jurisdiction  of  the  same  Court,  or  part  of  the  Court,  and  dealt  with, 
as  much  as  possible,  in  conjunction ;  and  the  rules  as  to  remits  ob  contingentiam  go 
back  to  a  very  early  period.    But  they  are  recognised  distinctly  enough  in  the  statute 
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of  48  Geo.  III.  cap.  151,  sect.  9,  where  it  is  provided  that  one  cause  shall  be  remitted  to 
another  where  the  second  cause  relates  to  the  same  subject-matter  or  thing,  or  has  a 
connection  or  contingency  therewith ;  and  although  these  are  words  of  very  lar^e 
and  comprehensive  signification,  I  think  they  have  been  pretty  well  understood  in 
practice  to  mean,  that  where  there  is  such  a  connection  between  two  causes,  that  it  is 
expedient  they  should  go  on  side  by  side,  and  before  the  same  Judge,  then  the  one 
shall  be  remitted  to  the  other.  It  does  not  by  any  means  follow,  that,  because  they  are 
remitted  to  the  same  Judge,  they  shall  therefore  be  conjoined,  and  form,  by  means  of 
that  conjunction,  one  process ;  because,  when  they  come  to  be  considered  by  the  same 
Judge,  it  may  often  appear  to  him  that,  instead  of  conjoining  the  two  processes,  the 
proper  course  is  to  sist  one,  and  proceed  with  the  other ;  and  that  is  just  one  of  the 
things  that  he  is  enabled  to  do  by  having  both  the  processes  before  him.  The  object 
of  the  remit  is  answered,  because  he  has  then  the  power  of  seeing  and  determining  what 
is  the  proper  order  in  which  these  cases  should  be  tried.  But  if  it  is  not  desirable  that 
the  one  should  be  kept  separate  from  the  other,  that  the  one  should  be  tried  before  the 
other,  or  that  the  one  should  be  tried  or  disposed  of  in  a  different  form  or  manner  from 
the  other,  and  if  they  have  a  natural  contingency,  and  raise  the  same  question,  then  I 
think  the  leaning  of  the  mind  of  the  Court  will  generally  be  to  a  conjunction.  It  is,  no 
doubt)  always  a  question  of  discretion,  supposing  there  is  a  natural  connection  between 
the  two  processes,  to  say  whether  they  ought  to  be  conjoined.  They  may  be  so  com- 
plicated, and  there  may  be  such  shades  of  distinction  between  the  questions  which  they 
raise,  that  confusion  and  perplexity  and  embarrassment  may  be  produced  by  conjoining 
them,  or  trying  them  together ;  and  of  course  if  there  is  the  least  prospect  of  that,  the 
Court  will  never  do  it.  But  if  that  is  not  so,— if  they  raise  one  issue, — ^if  the  same  issue 
will  try  both  causes,  then  is  it  not  expedient  that  that  issue  should  be  tried  once  for  all 
in  the  two  processes,  and  that  for  that  purpose  the  processes  should  be  conjoined  1 
These  appear  to  me  to  be  the  considerations  which  ought  to  influence  the  Court 
generally  in  disposing  of  a  motion  of  this  kind.  Now,  let  us  see  what  is  the  connection 
between  these  processes,  and  what  is  the  issue  that  the  different  actions  raise  ?  The 
object  of  the  first  action,  as  its  conclusions  clearly  shew,  is  to  have  it  found  and  declared 
that  the  pursuers,  as  riparian  proprietors,  are  entitled  to  the  use  of  the  water  of  the 
river  in  a  pure  state,  fit  for  the  consumption  of  man  and  beast,  and  that  the  defenders 
are  not  entitled,  by  the  discharge  of  refuse  from  their  mills,  to  convert  it  from  a  pure 
into  a  polluted  condition ;  and  the  second  conclusion  of  the  action  prays  for  a  prohibi- 
tion against  such  pollution  accordingly.  Now  that  is  really*  the  whole  of  the  action  in 
so  far  as  we  are  at  present  concerned ;  because  the  alternative,  or  subsidiary  conclusions 
in  the  first  summons,  are  really  such  as  it  is  not  necessary  to  try  by  any  separate  issue 
before  a  jury,  and  come  into  operation  only  in  certain  contingencies  after  a  trial  of 
the  main  question  shall  have  taken  place.  The  conclusions  of  the  two  new  actions  are 
exactly  the  same  as  those  of  the  first ;  and  therefore  the  main  question,  and  the  only 
question  which  is  to  be  tried  at  present  in  all  these  actions,  is  this,  whether  the  defenders, 
paper-makers  on  the  banks  of  the  river  Esk,  have,  by  discharging  the  refuse  of  their 
mills  into  the  water,  polluted  the  stream,  to  the  nuisance  of  the  proprietors  on  the  banks. 
That  is  the  only  thing  to  be  tried  in  all  these  actions.  Now,  it  appears  to  me  that  all 
considerations  of  expediency  are  in  favour  of  conjoining  these  processes  for  the  purpose 
of  having  that  question  tried,  once  for  all,  by  one  jury,  in  the  presence  of  all  the  parties 
who  have  an  interest  in  that  question ;  and  therefore  I  am  for  granting  the  motion 
of  the  pursuers. 

The  other  Judges  concurred. 

[481]  The  Court  conjoined  the  actions. 

The  pursuers  ultimately  proposed  the  following  issues  in  the  conjoined  actions  : — 
*  1.  Whether,  between  1st  January  1835  and  1st  October  1853,*  the  defenders,  the 
first-mentioned  firm  of  Alexander  Cowan  and  Sons,  did,  by  discharging  refuse  or 

*The  issue  originally  proposed  in  the  action  of  1841  ran  thus: — "Whether  in 
and  prior  to  1841,"  &c.  Tne  defenders  objected  to  so  much  latitude  in  point  of  time, 
and  argued ; — ^The  pursuers  had  complained  of  acts  done  in  1841,  and  were  not  entitled 
to  extend  their  proof  as  to  the  condition  of  the  water  for  thirty  or  forty  years  farther 
back.  They  ought  to  be  confined  in  the  issue  to  1841,  or  from  1838  to  1841.  The 
Court  having  indicated  an  opinion  that  some  limit  within  a  few  years  of  the  date  of 
the  action  should  be  taken,  the  issues  in  the  conjoined  actions  were  framed  accordingly. 
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impure  matter  at  or  near  their  milb  of  Bank  Mill,  Valleyfield  Mill,  and  Low  Mill,  or 
any  of  them,  pollute  the  water  of  the  stream  or  river  called  the  North  Esk,  to  the 
nuisance  of  the  pursuers  or  their  authors,  as  proprietors  of  thdr  respectiye  lands  afore- 
said, or  of  one  or  more  of  them  ?  2.  Whether,  between  1st  October  1853  and  20th 
May  1864,  the  defenders  Alexander  Cowan  and  Sons,  the  present  occupants  of  said 
mills,  did,"  &c. 

Issues  in  the  same  terms  were  proposed  against  the  other  defenders,  the  dates 
being  altered  to  suit  the  various  periods  of  occupancy.  The  issues  which  apptied  to 
the  mills  situated  below  Hawthomden,  read  thus  : — "  To  the  nuisance  of  the  pursuers, 
the  Duke  of  Buccleuch  and  Lord  Melville,"  &c.  The  words  "  or  their  authors  "  were 
put  into  the  issues  to  cover  the  case  of  Henry  Lord  Melville  and  Sir  James  Williams 
brummond,  who  had  succeeded  to  their  estates  in  the  course  of  the  first  action,  which 
was  raised  by  their  predecessors. 

As  the  pursuers  maintained  that,  even  if  a  considerable  amount  of  pollution  had 
previously  existed,  they  would  still  be  entitled  to  a  verdict  if  the  defenders  had  in- 
creased the  pollution  so  as  to  aggravate  the  nuisance,  thev  proposed  additional  issues 
to  cover  that  case,  in  the  event  of  the  Court  thinking  such  issues  necessary. 

The  defenders  boxed  the  following  counter  issues,  with  a  note,  submitting  that 
they  were  entitled  to  maintain  their  defences  without  counter  issues,  but  that  they 
had  been  submitted  to  meet  the  case  of  the  Court  being  of  a  different  opinion : — 
"  1.  Whether,  for  forty  years  and  upwards,  or  for  time  immemorial,  the  water  of  the 
said  stream  has  been  used  for  the  purposes  of  the  said  mills,  or  any  of  them,  and  re- 
turned polluted  to  the  stream  after  being  so  used  1  2.  Whether,  for  forty  years  and 
upwards,  or  for  time  immemorial,  the  defenders  and  their  predecessors  have  been 
in  use  to  discharge  the  water  used  for  the  purposes  of  the  said  miUs,  or  any  of  them, 
polluted,  into  the  said  stream  1  3.  Whether  the  pursuers,  or  their  authors,  or  any 
of  them,  have  acauiesced  in  the  use  complained  of,  of  the  said  stream  ?  4.  Whether, 
for  forty  years  and  upwards,  or  for  time  immemorial,  the  said  stream,  as  it  flows  through 
the  lands  of  Hawthomden,  Melville,  and  Dalkeith,  or  of  one  or  more  of  them,  has  been 
unfit  for  domestic  and  other  primary  uses  ?  " 

The  Somervilles  proposed  to  take  only  the  last  two  of  these  issues. 

The  pursuers  argued ; — It  was  unnecessary  to  put  the  word  "  wrongfully  "  in  the 
issues,  the  word  "nuisance"  was  sufficient.*  It  was  desirable  that  the  pursuers 
should  be  joined  in  the  issues,  to  avoid  confusion.  There  was  a  common  wrong  sufi'ered 
by  them,  and  they  sought  the  same  remedy,  riz,  interdict.  It  might  be  different 
in  an  action  of  damages.  As  to  the  counter  [482]  issues,  the  first  three  were  ir- 
relevant, as  there  were  no  averments  to  found  the  defence  of  acquiescence. 

Argued  for  the  defenders ; — ^They  were  entitled  to  have  the  wond  "  wrongfully  " 
inserted  in  the  issues.t  The  pursuers  undertook  to  prove,  first,  that  the  act«  were 
done  wrongfully  ;  secondly,  that  they  were  done  to  their  nuisance.  It  was  not  neces- 
sary for  the  defenders  to  take  a  counter  issue  of  acquiescence.  There  were,  however, 
sufficient  averments  of  acquiescence.  There  was  no  joint  wrong  complained  of,  and 
the  pursuers  ought  not  to  be  joined  in  the  issues.  The  issue  against  the  first  firm  ol 
Cowans  ought  not  to  come  down  twelve  years  later  than  the  action  against  them. 

The  pursuers  objected  to  the  counter  issues  as  not  raised  by  the  record.  They 
did  not  insist  on  the  additional  issues,  but  would  maintain  at  the  trial  that  they  were 
entitled  to  a  verdict,  if  the  defenders  were  proved  to  have  either  polluted  the  water 
previously  pure,  or  greatly  added  to  a  pollution  already  begun. 

ITie  pursuers  having  withdrawn  the  additional  issues,  the  Court  approved  of  the 
other  issues  proposed  bv  them,  holding  that  "  nuisance  "  being  a  species  of  1^1  wrong, 
it  would  be  tautological  to  insert  "  wrongfully  "  in  the  issues.  The  counter  issues  were 
held  to  be  unnecessary. 

The  Court,  at  the  same  time,  repelled  the  defenders'  pleas  of  acquiescence,  in  respect 
that  there  were  no  facts  averred  on  record  from  which  acquiescence  could  be  inferred. 

The  Court,  on  15tli  February  1866,  pronounced  the  following  interlocutor : — 
"  Having  heard  counsel  farther  on  the  record  and  proposed  issues,  repel  the  plea  of 

*  Macf.  and  Clegh.  pp.  358-61  ;  Gardner  v,  Fraser,  22  D.  1501 ;  Ersk.  ii.  1,  2, 
Ivory's  note ;  Skene  v.  Maberly,  2  Murray,  353  ;  Dunn  v,  Hamilton,  15  S.  859,  Lord 
Gillies'  opinion ;  Jamieson,  M.  voce  Property,  Appx.  4 ;  Kames'  Equity,  i.  49. 

t  Gogar  Burn,  Macf,  and  Clegh.  363 ;  Rutherfurd  v.  Kinneil,  ib.  p.  360. 
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aoquieacence  stated  for  all  the  defenders  in  the  three  conjoined  actions,  being  the 
second  plea  for  the  defender  Annandale  in  the  first  action,  and  the  eighth  plea  in  law 
for  all  the  other  defenders  in  all  the  three  conjoined  actions,  in  respect  there  are  no 
relevant  averments  on  record  to  support  the  said  plea  :  Find  that  it  is  not  necessary 
to  prepare,  or  send  to  the  jury,  any  counter  issues  for  the  purpose  of  trying  any  ques- 
tion of  fact  raised  for  the  defenders  :  Approve  of  the  amended  issues  for  the  pursuers, 
No.  105  of  process,  and  appoint  them  to  be  the  issues  for  the  trial  of  the  cause ;  and 
remit  to  the  Lord  Ordinary,  reserving  all  questions  of  expenses." 

On  23d  February  the  defenders  presented  a  petition,  under  the  Acts  48  Geo.  III. 
c.  151,  sect.  15,  and  6  Geo.  lY.  c.  120,  sect.  5,  for  leave  to  appeal  against  the  judgment 
of  13th  February  1864,*  repelling  the  defenders*  preliminary  pleas,  the  interlocutor 
conjoining  the  actions,  and  the  interlocutor  approving  of  the  issues,  and  repelling 
the  plea  of  acquiescencct 

The  pursuers  opposed  the  inotion.| 

Lord  Jubtic&Cijsrx. — I  cannot  certainly  subscribe  to  the  doctrine  that  previous 
cases  are  not  to  be  taken  into  view  in  disposing  of  a  question  of  this  kind.  I  think 
very  great  light  is  to  be  had  from  them ;  and  from  these  cases  I  deduce  the  general 
rule  of  practice,  upon  which  I  think  we  should  act  in  the  present  case — never  to  grant 
leave  to  appeal  at  this  stage  of  a  case  unless  there  is  some  great  and  pressing  expediency 
to  recommend  it.  Now,  the  sort  of  argument  which  we  hear  in  support  of  a  petition 
of  this  kind  never  varies ;  and  the  speech  of  the  SoUcitor-General  upon  the  present 
occasion  is  just  a  repetition  of  a  speech  which  I  remember  he  delivered  in  tne  case 
of  Grordon  v.  Davidson,  which  is  a  most  instructive  case.  He  represented  to  us,  that 
to  allow  that  case  to  go  on  to  trial  without  having  the  preliminary  questions  settled 
by  a  judgment  of  the  House  of  Lords,  would  be  attended  by  the  greatest  possible  eml^r- 
rassment.  He  said,  that  in  that  [4&8]  event  he  should  not  know  how  to  conduct  his 
case — ^that  the  issues  were  absolutely  bristling  with  legal  difficulties  which  would 
start  up  on  every  occasion  at  the  trial — and  there  never  would  be  an  end  of  bills  of 
exception  and  motions  for  new  trial.  Now,  what  was  the  result  of  that  case.  The 
case  went  to  trial,  and  it  certainly  occupied  a  considerable  time — a  week,  I  think ; 
but  it  issued  in  a  verdict  for  the  d^enders,  the  Solicitor's  own  clients ;  and  there  was 
no  bill  of  exceptions,  and  no  motion  for  a  new  trial,  and  no  appeal  to  the  House  of 
Lords ;  and  the  case  is  at  an  end.  After  that  little  bit  of  experience,  I  am  not  very 
much  disposed  to  listen  to  the  representations  that  are  made  in  support  of  this  petition. 
I  think  the  questions  which  we  have  decided  here  as  preliminary  questions  before  going 
to  trial,  were  not  attended  with  any  great  difficulty ;  and  I  do  not  think  any  of  your 
Lordships  experienced  difficulty  in  disposing  of  them.  The  opinions  which  we  deUvered 
in  disposing  of  what  are  properly  the  preliminary  defences — which  was  the  first  matter 
before  us — shew  that  none  of  us  entertained  the  slightest  doubt  about  our  judgment, 
or  the  grounds  of  our  judgment,  in  that  case.  'Die  idea  of  acquiescence,  which  is 
the  only  i^ea  disposed  of  since  that  time,  has  no  ground  to  rest  upon  at  all ;  and  it  is 
out  of  the  question  that  that  plea  should  ever  receive  any  effect  in  this  cause.  The 
only  other  matter  that  has  been  disposed  of,  is  a  judgment  conjoining  the  processes, 
and  fixing  the  form  of  issue.  Now,  that  is  a  matter  upon  which — ^with  the  greatest 
possible  respect  for  the  judgment  of  the  Court  of  Appeal — ^I  think  we  ase  better  judges 
than  they  are ;  and  I  should  be  very  sorry  if  anything  should  happen  to  disturb  what 
we  have  done,  either  in  regard  to  the  conjoining  of  the  processes,  or  the  fixing  of  the 
form  of  issues.  I  think,  therefore,  this  is  one  of  tne  clearest  cases  I  ever  saw  for  refusing 
the  petiti<»L 

The  other  Judges  concurred. 

The  pursuers  moved  for  a  diligence  to  recover  the  books  of  the  defenders,  that 
excerpts  might  be  taken  therefrom  of  all  entries  therein  relative  to — (1)  the  materials 
used  by  them  in  their  respective  mills ;  (2)  the  expenditure  on  buildings  and  machinery 
at  their  respective  mills ;  and  (3)  the  paper  manufactured  by  them  at  their  respective 
milk,  and  all  accounts,  sale-notes,  and  invoices  relative  to  these  subjects.    All  plans, 

*  Ante^  voL  ii.  653. 

t  Losh,  &c.,  V.  Martin,  20  D.  721 ;  Western  Bank  v.  Douglas,  &c.,  22  D.  447. 

X  Western  Bank  v.  Douglas,  22  D.  502,  Lord  Justice-Clerk's  opinion ;  Longworth 
V.  Saturday  Review,  ante,  vol.  iii.  1049 ;  Gordon  v,  Davidson,  ante,  vol.  ii.  758  ; 
Jardine*s  Trustees  v,  Carron  Co.,  ante,  vol.  ii.  1372. 
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sections,  and  sketches  of  the  defenders'  mills,  and  of  the  filtering-ponds,  refuse-heaps, 
and  other  works  connected  therewith,  on  the  banks  of  the  river  North  Esk,  and  tne 
connections  thereof  with  the  riyer  or  with  the  mill-lades ;  and  also  of  the  vats,  breaking- 
in  engines,  and  other  engines,  boilers,  and  other  machinery  in  said  mills,  and  of  the  pipes 
or  other  means  of  discharge  therefrom. 

The  pursuers  stated  that  this  diligence  was  necessary  to  enable  them  to  ascertain 
the  kind  and  extent  of  the  materials  employed  in  the  works,  and  passing  from  them 
into  the  river.  They  wished  to  get  evidence  as  to  the  expenditure  on  buHdings,  with 
the  view  of  shewing  their  increase  in  value. 

Lord  Justice-Clerk. — To  make  an  impression  upon  the  jury,  you  are  entitled  to 
prove  that  the  mill  at  such  and  such  a  place  has  been  doubled  in  value,  but^you  are  not 
entitled  to  get  access  to  the  private  books  of  the  defenders.  You  can  put  one  of  the 
defenders  in  the  box  to  prove  this.  With  regard  to  the  demand  for  plans  and  sketches 
of  the  mills,  I  suppose  this  is  made  on  the  analogy  of  plans  for  coal  workings ;  but  that 
is  a  very  different  matter.  I  think  as  regards  these  plans  the  demand  is  out  of  the  ques- 
tion ;  and,  with  regard  to  the  other  documents  required,  we  must  limit  the  diligence 
to  such  excerpts  from  the  books  of  the  defenders  as  shew  the  nature  and  quantities  of 
the  whole  of  the  materials  used  in  the  various  mills.  A  diligence  is  a  valuable  instru- 
ment, but  it  is  liable  to  abuse,  as  overlaying  cases  with  irrelevant  matter ;  and  this  is 
one  of  the  reasons  why  jury  trials  are  often  made  so  tedious  and  expensive. 

Gordon, — Some  limitation  should  be  made  as  to  the  period  to  be  embraced  by  the 
diligence. 

Lord  Justice-Clerk — We  must  give  it  for  the  whole  period  of  forty  years  embraced 
in  the  issue.    Both  parties  are  to  blame  for  the  extent  of  that  period. 

J.  &  H.  G.  Gibson,  W.S.— Whttb-Milijir  &  Robson,  S.S.C— Agents. 

[Affirmed,  1876,  4  R.  (H.  L.)  14.] 


No.  96.  IV.  Macpherson,  484.    23  Feb.  1866.    Bill-Chamber,  2d  Div.— Lord 

Mure,  I. 

Colonel  Willl^m  Graham,  Oomplainer.— Pyper— ifacfeenzi^. 

James  M'Clelland  Junr.  (Liquidator  of  the  Western  Bank),  Respondent.— 

SoL-Gen.  Young^Shand—J,  T.  Anderson. 

Partnership — Bank — Transfer. — Two  of  a  body  of  trustees,  as  a  quorum,  signed  a  trans- 
fer of  bank  shares  in  their  favour  as  trustees,  which  transjfer  bore,  "  we  do  hereby  agree 
to  take  and  accept  the  said  capital  stock,  and  hereby  become  partners  of  the  said  com- 
pany, and  bind  and  oblige  ourselves  as  such  to  implement,  perform,  and  fulfil  the 
whole  obligations  and  conditions,  rules  and  r^ulations,  contained  in  the  company's 
contract  of  copartnery,  which  are  here  held  as  repeated  brevitatis  causa,"*  The 
trustees  did  not  sign  the  contract  of  copartnery.  Held  that  the  legal  effect  of  signing 
this  transfer  was  the  same  as  of  signing  the  contract  of  copartnery. 

Partnership — Liability  inter  sodos — Joint  Stock  Companies  Act^  21  <6  22  Vict,  c.  60, 
sec.  1 4. — Held  that  in  the  voluntary  winding  up  of  a  company  under  the  above  statute, 
payment  of  calls  might  be  exacted  from  a  contributory  after  the  whole  debts  due  to 
the  creditors  of  the  company  had  been  paid ;  the  object  of  the  winding-up  Act  being 
not  only  to  provide  for  the  payment  of  the  debts  of  a  company,  but  also  to  equalise 
the  losses  of  the  contributories. 

Trust — Trustees'  Liability — Sclidum  or  pro  rata, — Two  marriage-contract  trustees 
signed  a  transfer  of  shares  to  them,  and  thus  became  partners  of  a  bank.  In  the 
winding  up  of  the  bank,  the  Uquidator  obtained  decree  as  a  contributory  for  the 
amount  of  calls  against  one  of  them  only,  and  charged  him  for  pa3nnent.  On  a  sus- 
pension of  this  charge,  the  note  was  passed  to  try  the  question  whether  the  one  trustee 
was  liable  in  sdidum. 

This  was  a  suspension  of  a  charge  upon  a  decree  obtained  at  the  instance  of  the 
liquidator  of  the  Western  Bank  against  the  suspender,  Colonel  Graham,  as  a  contri- 
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butory,  as  one  of  the  marriage-contract  trustees  of  Mr.  and  Mrs.  Sandford.  On  Gth 
and  14th  February  1840,  the  complainer,  Colonel  Graham,  Lord  Douglas  Hallyburton, 
Sir  John  Hay,  Montague  Bere,  and  Sir  William  Scott,  Mr.  and  Mrs.  Sandf  ord's  marriage- 
contract  trustees,  sold  and  transferred  to  the  complainer.  Colonel  Graham,  Lord  D. 
Hallyburton,  Sir  John  Hay,  Montague  Bere,  and  Sir  Henry  Seton  Stewart,  as  Mr. 
and  Mrs.  Sandford*s  marriage-contract  trustees,  certain  shares  of  the  Western  Bank. 
Colonel  Graham  and  Sir  Henry  S.  Stewart  signed  the  transfer  as  two  and  a  quorum  of 
the  trustees  to  whom  the  shares  were  transferred. 

The  transfer  so  signed  contained  this  clause : — "  We,  the  said  trustees,  do  hereby 
agree  to  take  and  accept  the  said  capital  stock,  and  hereby  become  partners  of  the  said 
company,  and  bind  and  oblige  ourselves  as  such  to  implement,  perform,  and  fulfil  the 
whole  obligations  and  conditions,  rules  and  regulations,  contained  in  the  company's 
contract  of  copartnery,  which  are  here  held  as  repeated  hrevitatis  causa  J* 

The  transfer  was  registered  in  the  register  of  transfers  of  the  bank. 

The  trustees  to  whom  the  shares  were  transferred  did  not  sign  the  contract  of  co- 
partnery. 

The  trustees  held  these  shares  at  the  time  when  the  bank  stopped.  In  the  list  of 
shareholders  given  up  under  the  Joint-Stock  Companies  Acts,  the  entry  with  reference 
to  the  shares  stood : — "  Lieutenant-Colonel  William  Graham  of  Mossknowe,  Ecclefechan, 
Lord  Hallyburton,  Sir  John  Hay,  Baronet,  of  Park,  and  Montague  Bere  of  Morebattle, 
Devon,  trustees  for  E.  D.  and  Mrs.  Joanna  Grace  Sandford,  Edinburgh." 

On  7th  March  1859  the  then  liquidators  of  the  bank,  Messrs.  Lumsden,  Gairdner, 
and  Raleigh,  presented  a  petition  founded  on  the  104th  section  of  the  Act  19  &  20  Yict. 
c.  47,  subdivision  6,  praying  that  the  Court  should  find  the  proceeding  "  just  and  baie- 
fidal,"  and  should  pronounce  decree  against  the  several  contributories  named  in  a  list 
annexed  to  the  petition.  On  this  petition  decree  in  absence  was  obtained  against  the 
several  contii-[486]-butories  named  in  the  Ust,  for  the  sums  certified  to  be  due  by  them 
in  respect  of  their  shares. 

In  that  Ust  occurred, — "lieutenant-Colonel  William  Graham,  of  Mossknowe, 
Ecclefechan ;  Lord  Hallyburton ;  Sir  John  Hay,  Baronet,  of  Park ;  and  Montacue 
Bere,  of  Morebattle.  Devon,  trustees  for  E.  D.  and  Mrs.  Joanna  Grace  Sandford,  Edin- 
burgh.'* At  this  time  Lord  Douglas  Hallyburton,  Sir  John  Hay,  and  Mr.  Bere,  were 
dead.    Sir  H.  S.  Stewart's  name  was  omitted. 

In  November  1865  the  complainer.  Colonel  Graham,  was  charged  on  this  decree 
by  James  M*Clelland,  junior,  who  had  been  appointed  sole  liquidator  on  the  resignation 
of  the  liquidators  formerly  named. 

The  suspender  pleaded ; — (2)  The  pretended  decree  is  inept,  in  respect  that  the 
persons  named  in  the  list  of  contributories,  and  against  whom  decree  was  pronounced 
as  trustees,  were  not  the  trustees  of  Mr.  and  Mrs.  Sandford,  or  the  persons  who  held 
the  shares,  and  in  whose  name  they  were  registered.  (3)  The  charge  is  irregular  and 
inept,  in  respect  that  the  decree  and  warrants  therein  set  forth  are  insufficient  to  war- 
rant the  same,  and  that  there  are  no  legal  and  sufficient  warrants  to  validate  the  same. 
(4)  All  persons  interested  have  not  been  called.  It  is  neither  just  nor  beneficial  that 
the  respondent  should  be  entitled  to  call  upon  the  complainer  to  pay  the  sums  charged 
for,  without  having  constituted  the  same  either  against  his  former  co-trustees,  or  their 
representatives.  (5)  Further,  the  decree  cannot  be  enforced  against  the  complainer, 
aj3  he  could  not,  imder  or  in  respect  of  the  same,  operate  his  relief  against  the  repre- 
sentatives of  his  co-trustees,  and  in  particular,  of  the  co-trustee  who  accepted  the  transfer 
along  with  him.  (6)  The  complainer  is  not  liable  in  payment  of  the  sums  charged  for, 
in  respect  that  the  debts  of  the  bank,  for  payment  of  which  the  decree  was  pronounced, 
have  all  been  paid ;  that  these  sums  are  not  required  for  the  purpose  of  enabling  the 
respondent  to  pay  the  debts  due  to  creditors  of  the  bank ;  and  that  the  complainer 
is  not  liable  to  contribute  any  sum  for  the  adjustment  of  the  rights  of  the  shareholders 
inter  se.  (7)  The  complainer,  by  accepting  the  transfer  of  the  shares,  did  not  incur 
any  personal  liability  as  a  partner  of  the  bank,  but  only  held  and  was  liable  on  the 
shares  in  his  representative  character  of  a  trustee,  and  he  is  not  liable  in  the  sums 
charged  for,  in  respect  that  he  has  ceased  to  be  a  trustee,  and  that  he  has  no  trust-funds 
in  his  possession. 

The  respondent  averred ; — (Stat.  14)  "  The  creditors  of  the  bank  are  not  yet  fully 
satisfied  and  paid.  Many  of  the  contributories,  shareholders  of  the  said  bank,  have 
paid  their  calls  in  full ;  other  shareholders  have  only  paid  a  part  of  said  calls  ;  and  a 
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number  of  shareholders,  including  the  complainer,  have  not  paid  any  part  of  the  second 
call.  After  the  creditors  are  satisfied,  it  will  be  necessary  for  the  respondent  to 
proceed,  in  terms  of  the  Joint^Stock  Companies  Act,  1856,  sect.  104  (9),  to  adjust  the 
rights  of  the  contributories  amongst  themselves.  To  enable  the  respondent  to  satisfy  the 
creditors,  to  pay  the  costs,  charges,  and  expenses  of  winding  up  the  company,  and 
to  adjust  the  rights  of  the  .contributories  among  themselves,  it  is  necessary  that  the 
respondent  should  enforce  payment  of  the  calls  from  the  contributories  who  have 
failed  to  pay  them." 

The  Lord  Ordinary  passed  the  note  on  caution.  * 

[486]  l*'^^  respondent  reclaimed,  and  argued  that  the  case  was  the  same  as  Lumsden 
V.  Buchanan,  22a  June  1865,  ante,  vol.  iii.  (H.  L.)  p.  89,  in  which  the  individual  liability 
for  calls  of  persons  holding  shares  as  trustees  was  fixed,  and  founded  on  the  3d  article 
of  the  contract.! 

*  **  Note.— This  is  a  suspension  of  a  charge  upon  a  decree  pronounced  on  the 
15th  of  March  1859,  in  a  summary  application  at  the  instance  of  the  Uquidators  of 
the  Western  Bank  against  the  complainer  as  a  contributory,  but  in  his  character  of 
one  of  the  trustees  under  the  marriage-contract  of  Mr.  and  Mrs.  Sandf ord.  The  Lord 
Ordinary  was  pressed  to  refuse  the  note,  in  respect  of  the  judgment  of  the  House  of 
Lords  in  the  ca8e\)f  Lumsden  v.  Buchanan  and  others,  22d  June  1865,  and  of  the  fact 
that  the  name  of  the  complainer  was  in  the  Hst  of  contributories  [486]  against  whom 
the  above  decree  was  pronounced ;  and  it  was  contended  that,  as  there  was  no  sub- 
stantial  difference  between  the  case  of  the  complainer  and  that  of  the  trustees  against 
whom  judgment  was  given  by  the  House  of  Lords  in  the  caiie  of  Buchanan,  the  matter 
could  at  once  be  disposed  of  in  the  Bill-Chamber. 

"  There  is,  however,  a  separate  question  here  raised,  depending  upon  facts  which 
require  investigation,  and  which  cannot  therefore  be  determined  except  upon  a  passed 
note, — namely,  Whether,  seeing  that  the  decree  charged  on  waa  pronounced  entirely 
ex  pa/rte,  and  without  inquiry,  under  a  petition  founded  upon  the  104th  section  d  the 
Act  19  &  20  Vict.  cap.  47,  subdivision  (6),  which  author&ed  the  liquidators  to  make 
calls  for  the  payment  of  debts,  and  was  rested  and  depended  for  its  relevancy  upon 
the  allegation  that  there  were  debts,  payment  of  which  was  required,  the  respondent 
is  now  entitled  to  take  proceedings  against  the  complainer  under  that  decree,  provided 
the  liquidators  have  already,  as  is  alleged,  paid  ofi  all  the  debts  ? 

**  This  is  a  question  which  appears  to  have  been  anticipated  as  not  unHkely  to  arise, 
when  proceedings  were  first  taken  by  the  liquidators  in  this  Court,  against  contri- 
butories under  the  Jcnnt-Stock  Companies  Act,  but  was  not  then  disposed  of  (Lumsden, 
&c.,  December  14,  1858,  21  D.  p.  113) ;  and  it  is  one  which  the  Lord  Ordinal^  con- 
ceives that  the  complainer  is  entitled  to  have  tried.  As  parties,  however,  are  directly 
at  issue  as  to  whether  or  not  the  creditors  have  been  paid, — the  complainer  alleging 
(reason  6)  that  since  the  date  of  the  decree,  the  creditors  have  all  been  paid,  while  the 
respondents,  on  the  other  hand,  allege  (statement  14)  that  they  have  not, — ^it  appears 
to  the  Lord  Ordinary  to  be  necessary  to  pass  the  note,  in  order  that  this  fact  may  be 
ajBcert^ned. 

**  Even  as  regards  the  merits  of  the  case,  the  Lord  Ordinary,  as  at  present  adrised, 
is  not  satisfied  that  the  complainer  is  exactly  in  the  same  position  as  those  trustees 
who  were  found  personally  liable  in  the  case  of  Buchanan,  or  that  the  decision  in  that 
case  will  necessarily  rule  the  present,  for  the  judgment  of  the  House  of  Lords  appears 
to  have  proceeded  mainly  upon  the  fact  that  those  trustees  had  signed  the  contract 
of  copartnery,  binding  '  themselves,  their  heirs,  and  successors ' ;  and  they  assoilced 
Dr.  Buchanan,  because  he  had  not  signed  the  contract,  although  his  name  was  entered 
in  the  company's  books  as  a  partner  along  with  his  co-trustees,  and  also  in  the  list  of 
contributories  against  whom  the  decree  here  founded  on  was  pronounced.  Now,  the 
complainer  is  in  the  same  position  as  Dr.  Buchanan  in  the  above  respect.  He  never 
actually  signed  the  contract ;  and  the  Lord  Ordinary  is  disposed  to  think  that  upon 
this  ground  also,  and  apart  from  the  special  question  raised  upon  the  decree,  the  com- 
plainer is  entitled  to  have  the  note  passed,  to  try  the  question  whether,  by  accepting 
a  transfer  of  stock  expressly  and  solely  qua  trustee,  he  is  to  be  considered  as  in  the  same 
category  with  those  who  signed  the  contract,  or  is  not,  like  Dr.  Buchanan,  free  from 
personal  liability,  in  respect  of  his  never  having  signed  it  ? " 

t  Article  3  of  the  contract  provides  that  the  holding  or  being  entitled  to  a  share 
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The  suspender  argued  that  the  decree  should  not  be  enforced,  because  the  names 
of  the  trustees  were  incorrectly  entered  in  the  list  certified  by  [487]  the  liquidators. 
The  name  of  Sir  Henry  Seton  Stewart  was  not  there,  and  at  the  date  of  the  petition, 
Lord  Hallyburton,  Sir  John  Hay,  and  Montague  Bere,  were  dead,  and  their  repre- 
sentatives were  not  mentioned.  The  charge  had  not  been  given  in  name  of  the  liqui- 
dators at  whose  instance  the  decree  was  obtained.  Further,  the  decree  sought  to  be 
enforced  was  a  decree  against  the  trustees  named  in  it  jointly  for  £5500,  not  a  decree 
against  the  suspender  for  that  sum, — not  against  him  and  the  other  trustees  for  it, 
jointly  and  severally.  Further,  the  case  differed  from  that  of  Lumsden  v.  Buchanan, 
inasmuch  as  the  suspender  had  not  signed  the  contract ;  and  further,  the  debts  of  the 
company  were  now  all  paid,  and  the  decree  was  sought  for  the  purpose  of  equalising 
the  losses  among  the  contributories.  The  suspender  further  stated  that  in  June  1862 
he  had  resigned  the  office  of  trustee. 

Lord  Justice-Clerk. — I  should  be  very  unwilling  to  pass  a  note  of  suspension  of  a 
charge  on  such  a  decree,  except  on  some  clearly  relevant  allegation,  or  on  an  allegation 
raising  some  question  not  yet  decided  in  this  branch  of  law,  because  it  was  the  policy 
of  the  Joint-Stock  Acts  to  make  recovery  of  calls  very  summary  ;  and  to  provide  that 
shareholders  should  not  have  a  ground  for  suspending,  excent  by  shewing  that  they 
were  not  partners  or  proper  contributories.  The  first  grouna  that  is  relied  on  by  the 
suspender  is,  that  he  and  the  other  joint-owners  of  the  shares  in  question  hold  them  as 
trustees ;  and  they  say  that  the  existence  of  the  trust  exempts  them  from  personal 
liability  for  payment  of  the  calls  upon  grounds  in  law  not  a^ected  by  the  judgment 
in  the  recent  case  of  Lumsden  v,  Buchanan.  The  ground  of  difference  suggested 
between  that  case  and  the  present  is,  that  in  that  case  the  parties,  who  as  trustees  were 
held  personally  liable,  had  subscribed  the  contract  of  copartnery ;  whereas  the  suspender 
in  the  present  case  has  not  subscribed  the  contract  of  copartnery,  but  has  become  a 
shareholder  in  the  company  only  by  subscribing  and  accepting  the  transfer.  The 
question  therefore  is,  whether  the  legal  effect  of  subscribing  the  transfer  is  the  same 
as  subscribing  the  contract  of  copartnery.  Upon  that  point  I  entertain  not  the  slightest 
doubt.  I  think  the  effect  is  the  same.  I  think  this  is  clearly  shewn  both  by  the  terms 
of  the  transfer  itself,  and  by  the  terms  of  the  contract  of  copartnery.  Under  the  fifth 
head  of  the  contract  of  copartnery  there  is  a  declaration  that  no  one  can  acquire  shares 
without  putting  himself  in  the  same  position  as  the  person  from  whom  he  acqiiired 
them,  as  regard  both  rights  and  liabihties.  But  no  doubt  it  may  be  said  that  this  is  a 
clause  in  a  contract  which  the  party  has  not  subscribed.  But  this  is  met  by  the  form 
of  transfer.  The  form  of  transfer  is  prescribed  by  the  11th  section  of  the  contract  of 
copartnery.  Colonel  Graham  and  Sir  H.  Seton  Stewart,  who,  on  the  part  of  the  trust- 
estate,  accepted  of  this  transfer,  agreed  *"  to  take  and  accept  the  said  capital  stock,  and 
hereby  become  partners  of  the  company,  and  bind  and  oblige  ourselves  as  such  to 
implement  the  purposes,  and  fulfil  the  whole  conditions,  rules,  and  regulations  con- 
tained in  the  contract  of  copartnery,  here  held  as  repeated  brevitatis  causa."  Therefore, 
in  so  far  as  this  ground  of  suspension  is  concerned,  it  is  quite  impossible  to  distinguish 
this  case  from  that  of  Limisden. 

In  the  second  place,  it  is  said  that  the  liquidator,  under  existing  circumstances, 
is  not  entitled  to  enforce  this  decree.  The  circumstances,  it  is  said,  are  completely 
changed  since  the  Court  gave  him  this  decree,  and  that  change  is,  that  the  whole  debts 
'of  the  company  have  been  paid.  This  is  admitted  on  the  part  of  the  respondent,  under 
the  qualification  that  the  liquidator  has  either  paid  all  the  debts,  or  at  least  is  in  funds 
to  pay  them.  The  question  comes  to  be,  whether  the  decree  obtained  in  1859  can  be 
made  available  to  compel  a  contributory,  who  has  not  paid  up  his  shaie  of  the  funds 

or  shares  of  the  capital  stock  of  the  said  company,  whether  by  an  original  subscriber, 
an  assumed  subscriber,  or  the  purchaser  from  an  heir,  or  other  representative  of  such 
subscriber,  whether  original  or  assumed,  should  "  constitute  the  rights  and  infer  the 
liabilities  of  partnership  of  the  said  company,  subject  always  to  the  regulations  there- 
anent  hereinmer  expressed  " ;  and  also  Chat,  according  to  the  number  of  shares  of  said 
stock  belonging  to  the  said  parties,  they  should  "  proportionally  be  entitled  to  such  profits, 
and  shall  in  like  manner  be  liable  for  such  loss,  as  shall  be  consequent  upon  the  prosecu- 
tion of  the  business  of  the  company,  and  to  which  extent,  pro  rata,  they  shall  be  bound, 
and  hA«by  bind  and  oblige  themselves,  and  their  aforesaids  respectively,  to  free  and 
relieve  each  other  of  the  whole  debts,  obligations,  and  engagements  of  the  company." 

S.R.R.  BIACPHERSON— VOL.  IV.  17 
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necessary  to  pay  the  debts,  to  pay  up  that  share  for  the  purpose  of  equalising  the  loss 
among  the  other  partners  ;  or,  in  other  words,  whether  the  decree  can  be  made  available 
for  purposes  of  contribution,  apart  from  purposes  of  payment.  That  appears  to  me 
to  depend  on  the  5th  section  of  21  and  22  Vict.  c.  60,  which  applies  to  cases  of  judicial 
winding-up.  But  section  14  applies  to  cases  of  voluntary  winding-up,  and  through  that 
section  the  powers  given  by  section  5  are  made  appUcable  to  the  present  case.  There 
is  a  double  object  in  this  Act.  The  first  is  to  pay  the  creditors  of  the  company ;  the 
second  is  to  [488]  equalise  the  losses  of  contributories.  I  am,  therefore,  of  opinion 
that  this  objection  also  is  imfounded. 

The  third  plea  maintained  on  the  part  of  the  suspender,  and  which,  so  far  as  I  can 
find  from  the  note  of  the  Lord  Ordinary,  does  not  appear  to  have  been  mentioned  to  him, 
is,  that  the  decree  which  is  sought  to  be  enforced  by  the  charge  is  a  decree  which  pro- 
ceeds upon  a  petition  praying  for  decree  against  the  several  contributors  namea  in 
the  list  annexed  to  the  petition.  Colonel  Graham's  name  stands  in  the  Ust  thus  :— 
"  lieutenant-Colonel  William  Graham  of  Mossknowe,  Ecclefechan ;  Lord  HaUyburton ; 
Sir  John  Hay,  Bart.,  of  Park ;  and  Montague  Bere  of  Morebattle,  Devon,  trustees  for 
£.  X>.  and  Mrs.  Joanna  Grace  Sandford,  Edinburgh,"  and  the  sum  set  against  these 
names  is  £5500.  The  parties  entered  here  as  contributories  are  {Jainly  jointly  interested 
in  fifty-five  shares, — are  jointly  Uable  to  jpay  £5500.  The  objection  stated  is,  that  this 
is  not  a  decree  against  these  gentlemen  jointly  and  severally.  It  is  a  remarkable  fact 
that,  while  the  two  gentlemen  who  made  themselves  partners  of  the  company  by  signing 
the  transfer,  were  Colonel  Graham  and  Sir  Henry  Seton  Stewart,  it  is  the  name  of 
only  one  of  these  that  appears  in  the  decree ;  and  the  question  is,  whether,  under  these 
circumstances,  decree  has  gone  out  against  Colonel  Graham  for  payment  in  sdidum. 
The  question  is  one  of  some  difficulty.  If  the  hquidator  had  put  the  names  both  of 
Colonel  Graham  and  Sir  Henry  Stewart  into  the  list,  I  should  have  had  no  difficulty 
in  holding  them  jointly  and  severally  Uable.  But  I  cannot  read  this  at  present  as  a 
decree  against  Colonel  Graham  in  sdidum.  I  am  therefore  for  passing  the  not«  to 
try  this  question. 

The  other  Judges  concurred. 

The  Court  pronounced  this  interlocutor : — "  Refuse  the  desire  of  the  reclaiming 
note,  and  adhere  to  the  interlocutor  reclaimed  against." 

D.  J.  Macbrair,  S.S.C.— Davidson  &  Symk,  W.S.— Agents. 


No.   97.  IV.  Macphkrson,   488.    24  Feb.   1866.    1st  Div.— Lord  Jervis- 

woode,  C. 

John  Okmiston,  Vursnev.—Scoit. 
Redpath,  Brow^%  and  Company,  Defenders.— ^SoZ.-fi^m.  Yaumg—Gifford. 

Reparation — Summoning  a  party  to  pay  a  debt  already  paid, — A  party  having  been 
summoned  to  pay  a  debt  which  he  had  previously  paid,  and  having  been  chargw^ 
on  a  decree  in  absence,  raised  an  action  of  damages  against  the  pursuer.  Averments 
which  held  not  relevant  to  entitle  the  pursuer  to  an  issue. 

This  was  an  action  by  John  Ormiston  against  Sedpath,  Brown,  and  Company, 
concluding  for  £100  "  by  way  of  damages  and  reparation,  and  as  a  solatium^'  under 
the  following  circumstances  : — The  defenders  employed  the  Scottish  Trade  Protection 
Society  to  recover  an  account  due  to  them  by  the  pursuer.  The  pursuer  paid  the 
amount,  and  got  a  receipt  therefor,  but,  as  the  defenders  explained,  through  an  omission 
to  enter  the  same  as  discharged  in  the  book  kept  for  the  purpose  by  the  society,  a  small- 
debt  summons  was  issued  against  the  pursuer  for  the  amount. 

The  pursuer  averred ;— (Cond.  7)  "  Notwithstanding  of  said  account  having  been 
already  paid,  the  pursuer,  to  his  great  surprise  and  annoyance,  was,  on  12th  August 
1865,  served  with  a  copy  complaint,  at  the  instance  of  the  said  Redpath,  Brown,  and 
Company,  setting  forth  that  he  was  owing  to  them  the  sum  of  £1,  5s.  8d.,  wliich  he 
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refused  or  delayed  to  pay,  being  the  very  same  account  already  referred  to  as  paid, 
and  therefore  concluding  that  he  ought  to  be  decerned  and  ordained  to  make  payment 
to  the  complainers,  with  expenses,  and  with  a  citation  subjoined,  citing  the  pursuer 
to  compear  before  Her  Majesty's  Justices  of  the  Peace  for  the  shire  of  Edinburgh  on 
2l8t  August  1865.  It  was  handed  open  into  the  pursuer's  house,  and  left  there  for 
him."  (Cond.  8)  "  The  account  for  which  the  pursuer  was  thus  summoned  was  for 
the  same  goods  for  wliich  he  had  previously  paid  to  their  [489]  agents,  the  Trade  Pro- 
tection Society ;  and  not  being  due  the  defenders  any  sum,  he  thought  that  nothing 
more  would  be  heard  of  the  matter,  and  did  not  attend  the  Court  on  21st  August." 

The  defenders  explained  how  the  error  arose,  and  stated  "  that  the  pursuer  did  not 
think  proper  to  intimate  to  the  defenders,  or  to  said  society,  that  he  had  already  paid 
said  account,  and  thus  save  himself  further  trouble.  If  he  had  done  so,  the  error, 
which  was  purely  accidental,  would  have  been  at  once  rectified." 

They  pleaded ;— (1)  The  statements  of  the  pursuer  are  irrelevant,  and  insufficient 
to  support  the  conclusions  of  the  summons.  (2)  It  is  not  a  relevant  ground  of  damage 
that  a  demand  has  been  made,  an  action  raised,  or  decree  taken  for  a  debt  not  really 
due.  Even  when  dihgence  is  used  on  ex  fade  legal  warrants,  and  without  maUce, 
no  damage  is  due.  In  the  present  case,  nothing  having  been  done  beyond  giving  a 
charge  which  the  pursuer  did  not  implement,  he  has  no  claim  for  damages.  (3)  The 
decree  having  been  pronounced  in  consequence  of  the  pursuer's  failure  to  appear, 
and  the  pursuer  having  also  failed  to  get  himself  reponed,  or  to  intimate  to  the  defenders 
or  to  the  society  that  he  had  paid  the  debt  claimed,  he  has  no  ground  of  complaint. 
(4)  The  action  is  excluded,  the  small-debt  decree  standing  unreduced.  (5)  The  pursuer 
b^g  himself  to  blame  for  the  judicial  proceedings  taken,  and  having  suffered  no 
damage,  the  defenders  should  be  assoilzied,  with  expenses. 

The  Lord  Ordinary  reported  the  case,  with  the  issue  proposed  by  the  pursuer,  with 
the  subjoined  note.* 

Argued  for  the  defenders ; — The  action  is  not  relevant.  It  is  not  said  that  the 
summons  was  issued  knowingly,  with  the  intention  of  inflicting  a  wrong ;  it  is  only 
said  it  was  issued  negUgentiy.  It  was  the  pursuer's  duty  when  summoned,  to  appear, 
and  he  would  have  got  expenses.  The  object  of  the  inducim  \a  to  give  a  party  summoned 
time  to  put  matters  right  either  before  the  case  is  called  or  when  it  is  in  Court. 

At  advising,  the  opinion  of  the  Court  was  delivered  by  the 

Lord  President. — This  case  is  attended  with  considerable  difficulty.  It  is  an 
action  at  the  instance  of  Mr.  Ormiston  against  Redpath,  Brown,  and  Company,  for 
damages,  on  the  ground  that,  within  a  very  short  time  after  he  had  paid  a  debt  which 
they  claimed  from  him,  they  proceeded  to  take  out  a  summons  and  to  serve  it  on  him ; 
and,  having  obtained  decree  in  absence,  gave  him  a  charge  for  payment  of  the  very 
sum  which  he  had  paid.  It  is  admitted  that  Bedpath,  Brown,  and  Company  were  not 
the  active  parties  in  the  matter,  but  that  they  had  put  the  case  into  the  hands  of  the 
Scottish  Trade  Protection  Society  to  recover  the  debt ;  and  it  is  the  proceedings  of  that 
society  that  the  pursuer  complains  of.  There  can  be  no  doubt,  however,  that  Redpath, 
Brown,  and  Company  are  responsible  for  the  actings  of  the  society,  and  they  do  not 
say  that  they  are  not. 

The  pursuer  makes  the  statement,  and  it  is  not  disputed,  that  this  debt  had  been 
paid  to  the  society  a  short  time  before  they  issued  the  summons  and  took  decree.  It 
is  said,  however,  that  these  proceedings  originated  in  a  mistake.  It  is  explained  that 
the  business  of  the  society  is  conducted  by  a  number  of  clerks,  each  of  whom  has  charge 
of  a  separate  department,  and  that  the  clerk  who  issued  the  summons  was  [490]  Dot  in 
the  knowledge  that  payment  had  been  received,  but  had  been  omitted  to  be  entered 
in  the  proper  book.    I  have  no  idea  that  a  society  of  this  kind,  by  subdividing  their 

*  "  Note. — The  leading  matter  of  complaint  on  the  part  of  the  pursuer  here  is, 
that  a  summons  was  proceeded  with,  decree  taken  against  him,  and  a  charge  given 
thereon,  while  the  supposed  debt  in  relation  to  which  legal  proceedings  had  been  adopted 
had  truly  been  paid. 

"  The  defenders  insist  that,  if  any  issue  be  allowed  here  to  the  pursuer,  it  must 
put  to  the  jury  the  question  whether  or  not  these  proceedings  were  taken  maliciously. 
The  Lord  Ordinary  is  not  satisfied  that  this  contention  is  well-founded,  as  it  may  well 
be  that  the  pursuer  has  good  ground  of  complaint  here,  although  he  cannot  estabUsh 
maUce  on  the  part  of  the  defenders." 
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duties  in  the  way  here  described,  can  escape  the  responsibility  which  would  attach 
to  any  other  agent,  or  that  it  is  enough  to  say  that  one  department  takes  charge  of  one 
part  of  the  business,  and  another  of  another  part, — in  short,  that  the  one  hand  does  not 
Know  what  the  other  hand  is  doing.  Such  a  statement  cannot  be  received.  The 
society  is  just  a«  much  responsible  as  if  it  were  one  person.  It  is  also  clear  that  Mr. 
Ormifiton  has  just  ground  to  be  dissatisfied  with  the  proceedings  of  the  fitxjiety  in  this 
case ;  for,  even  on  their  own  shewing,  it  was  carelessness  that  led  to  their  proceeding 
against  him,  and  taking  decree  when  no  debt  was  due.  I  beheve  that  this  society  has 
existed  for  a  considerable  time,  and  that  its  objects  are  good,  if  regularly  and  carefully 
conducted.  But  if  the  proceedings  of  such  a  society  are  conducted  carelessly  and 
negligently,  and  if  it  uses  its  powers  against  parties  who  are  not  debtors  at  all,  then, 
instead  of  being  useful  to  the  community,  it  becomes  an  evil  and  mischievous  institu- 
tion. I  do  not  know  that  this  society  is  in  the  habit  of  acting  as  they  did  here ;  but 
when  a  case  Uke  the  present  is  brought  under  our  notice,  I  think  it  is  only  right  to  give 
them  that  caution. 

But  the  main  question  still  remains,  whether  the  pursuer  is  entitled  to  the  remedy 
he  asks  1  I  confess  that,  looking  to  the  circumstances  which  have  occurred,  I  have 
great  difficulty  in  granting  any  issue  here.  I  do  not  mean  to  say  that  a  party  who 
has  been  frequently  harassed  by  proceedings  recklessly  taken  against  him  when  no 
debt  was  due,  may  not  have  a  claim  of  damages  against  the  person  who  institutes 
the  proceedings.  But  I  think  that  in  the  present  case  there  is  a  want  of  sufficient 
statement  to  support  a  claim  of  damages.  I  can  give  no  effect  to  some  of  the  pleas 
stated  in  defence,  as  that  the  pursuer  should  have  reduced  the  decree,  and  that  he  should 
have  appUed  to  the  Sheriff  for  a  rehearing.  These  pleas  are  quite  extravagant.  Neither 
do  I  give  any  opinion  on  the  general  question,  whether  a  person  who  is  wrongously 
sued  and  obtains  absolvitor  has  a  claim  of  damages  against  his  opponent.  But  I  think 
there  are  some  things  which  the  pursuer  here  ought  to  have  done,  and  which  he  did 
not  do,  and  there  is  a  want  of  statement  on  the  record.  For  instance,  he  has  not  stated 
any  good  excuse  for  not  having  gone  to  the  Court  when  the  case  was  called.  It  might 
be  that  he  had  a  good  excuse,  but  he  does  not  state  it.  He  merely  says  that  it  was 
inconvenient  for  him  to  do  so  ;  and  that  he  thought  the  society  would  see  their  error, 
and  that  -nothing  more  would  be  heard  of  the  matter.  These  are  not  good  excuses. 
He  should  have  gone  to  Court  and  produced  his  receipt,  and  been  the  triumphant 
defender.  But  besides  not  stating  any  good  excuse  for  not  doing  what  he  ought  to 
have  done,  he  has  not  said  that  the  society  issued  the  summons  in  the  knowledge  that 
they  had  received  payment  of  the  money.  It  is  one  thing  to  issue  a  summons  totally 
forgetting  that  the  sum  claimed  has  been  paid — ^it  is  another  and  a  very  different  thing 
to  issue  a  summons  when  the  party  either  knew  or  ought  to  have  known  that  the  debt 
was  paid.  Now,  upon  that  matter,  there  is  no  allegation  here.  I  think  that  though 
the  conduct  of  the  society  was  not  altogether  excusable,  and  that  the  defenders  have 
stated  some  pleas  that  ought  not  to  have  been  put  on  record,  the  pursuer  has  not  stated 
such  a  case  as  would  warrant  us  in  granting  him  an  issue.  I  would,  therefore,  suggest 
that  the  judgment  of  the  Court  should  be  to  dismiss  the  action,  and  to  find  neither  party 
entitled  to  expenses. 

This  interlocutor  was  pronounced : — "  The  Lords,  on  the  report  of  Lord  Jervis- 
woode,  and  having  heard  the  counsel  for  the  parties,  Find  that,  in  the  state  of  the  closed 
record,  there  is  no  issuable  matter  in  it :  Therefore  dismiss  the  action,  and  decern : 
Find  no  expenses  due  by  or  to  either  party,  and  decern." 

Alexander  Duncan,  S.S.C— White-Millar  &  Robson,  S.S.C.— Agents. 

[Commented  upon,  Davies  &  Co.  v.  Brown  &  Lyell,  18G7,  5  M.  842.] 


No.  98.  IV.  Macpherson,  491.     24  Feb.  1866.    2d  Div.— Lord  Jerviswoode,  R 

William  Allan  Inglis,  PiuTauer.— Gordon— ffi^ord. 
John  Inglis,  Defender.— iSo/.-G^.  Yomig-J.  T,  ATidersan, 

Reparation — Written  Slander, — It  is  no  objection  to  the  relevancy  of  an  action  for 
damages  for  written  slander  that  the  words  used  were  not  in  themselves  calumnious. 
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if  the  pursuer  avers  that  they  were  intended  to  convey  and  did  convey  a  calumnious 
meaning  to  those  to  whom  they  were  addressed. 

This  was  an  action  of  damages  for  injury  sustained  by  the  pursuer  in  his  business 
and  reputation  by  a  circular  written  by  the  defender.  The  pursuer  and  defender 
were  both  grain-merchants  in  Musselburgh.  They  had  customers  in  common  in 
Berwickshire. 

After  some  disputes  between  the  parties,  the  defender  wrote  the  following  letter, 
and  sent  it  to  a  number  of  his  customers  : — "  Steam  Mills,  Musselburgh,  July  1865. — 
Dear  Sir, — ^William  A.  Inglis,  who  recently  acted  as  agent  for  the  sale  of  my  flour 
in  your  diistrict,  intimates  to  me  that  he  has  got  a  number  of  my  empty  sacks  into  his 
posBesaion,  for  which  he  demands  payment,  or  as  many  of  his  sacks  in  lieu  thereof. 
Presuming  that  these  sacks  must  have  come  into  his  hands  by  some  irregularity  of  some 
of  my  customers,  I  now  beg  to  request  you  to  be  careful,  when  returning  my  sacks, 
to  put  on  the  full  name  and  address,  John  Inglis,  Steam  Mills,  Musselburgh.  Should 
you  not  be  careful  on  this  point,  it  may  lead  to  trouble  in  settling  up. — Yours  truly, 
John  Ingus,  p.  Rob.  Lambert." 

The  pursuer  averred  (Cond.  8)  "The  said  circular  falsely,  calumniously,  and 
mahciously  represented  and  insinuated  that  the  pursuer,  having  acted  as  the  defender's 
agent  for  the  sale  of  his  the  defender's  flour,  had,  without  any  good  right  or  title,  got 
into  his  possession  a  number  of  the  defender's  empty  sacks,  which  he  dishonestly 
retained  and  declined  to  deliver  up,  except  on  receiving  payment  for  them,  or  as  many 
of  his  the  pursuer's  sacks  in  lieu  thereof.  The  defender,  by  the  said  circular,  falsely, 
maliciously,  and  calumniously  represented  and  insinuated  that  the  pursuer  had,  as 
the  defender's  agent,  got  a  number  of  the  defender's  sacks,  which  the  pursuer  dis- 
honestly and  wrongously  refused  to  deliver  up,  and  wrongously  retained.  Farther, 
the  defender,  by  the  said  circular,  falsely,  maliciously,  and  calumniously  represented 
and  insinuated  that  the  pursuer  had  taken  advantage  of  his  previous  connection 
with  the  defender  as  agent,  and  of  the  similarity  of  their  the  pursuer  and  defender's 
names,  dishonestly  to  obtain,  and  afterwards  dishonestly  to  retain,  for  his  own  use, 
sacks  belonging  to  the  defender,  which  the  pursuer  was  not  entitled  to  use  and 
retain." 

The  defender  pleaded  ; — (2)  The  circular  set  forth  in  the  condescendence  not  being 
libellous  or  calumnious  in  its  terms,  and  containing  no  false,  malicious,  or  calumnious 
representations  or  insinuations  regarding  the  pursuer,  the  defender  ought  to  be  assoilzied. 

The  Lord  Ordinary  reported  the  case,  with  a  note.* 

[492]  The  defender  argued  that  there  was  no  issuable  matter  in  the  record.  The 
letter  was  not  of  a  calumnious  nature,  and  the  pursuer  was  not  entitled  to  give  an 
innuendo  to  the  letter  which  could  not  reasonably  be  inferred  from  the  words  used.t 

Lord  Justice-Clerk. — It  is  important  to  keep  in  view  that  this  is  a  case  of  alleged 
written  slander. 

In  such  a  case  it  is  of  no  consequence  for  the  defender  to  aver,  that  the  terms  of 
the  writing  are  perfectlv  innocent,  and  do  not  bear  the  construction  put  upon  them. 
If  the  pursuer  alleges  that  the  writing  did  convey  to  the  minds  of  those  who  read  it 
an  injurious  charge,  the  burden  hes  on  the  pursuer  to  satisfy  the  jury  that  the  injurious 

*  "  Note. — The  terms  of  the  letter  or  circular  of  which  the  pursuer  complains 
appear  to  the  Lord  Ordinary  to  be  so  far  ambiguous  as  to  render  it  questionable  whether 
or  not  they  are  such  as  to  infer  an  intent  on  the  part  of  the  defender  to  injure  the 
pursuer.  But  the  opinion  of  the  Lord  Ordinary  is,  that  there  is  a  case  relevant  for 
inquiry,  and  that  the  pursuer  is  therefore  entitled  to  an  issue.  Some  discussion  took 
place  as  to  the  terms  on  which  such  issue  ought  to  be  framed — ^the  pursuer  maintaining, 
on  the  one  hand,  that  the  issue.  No.  50  of  process,  as  it  now  stands,  is  properly 
constructed  for  the  trial  of  the  cause  ;  while  it  is  objected  to  on  the  part  of  the  defender, 
Ist,  on  the  broad  ground  that  there  is  no  case  relevant  to  warrant  the  issue  at  all ; 
and  2dly,  and  alternatively,  assuming  that  inquiry  is  to  be  granted,  '  malice  '  on  the 
part  of  the  defender  must  be  set  forth  in  the  issue. 

"  The  opinion  of  the  Lord  Ordinary  is,  that  the  pursuer  is  not  bound  to  rest  his  case 
on  the  allegation  of  malice  here,  and  that,  on  the  whole,  he  is  entitled  to  an  issue,  without 
thereby  undertaking  the  onus  of  proving  maUce." 

t  Kennedy  v.  Allan,  15th  June  1848,  10  D.  p.  1293. 
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constructiou  he  puts  oju  the  letter  was  that  which  it  was  iutended  by  the  writer  it 
should  convey  to  the  readers,  and  which  it  did  convey. 

If  that  be  made  out,  the  pursuer  is  entitled  to  reparation,  and  therefore  the  objec- 
tion that  the  action  is  irrelevant  is  not  sound. 

Lord  CJowan. — ^The  case  rests  not  only  on  the  letter,  but  on  a  long  statemetit 
shewing  how  out  of  the  letter  may  be  drawn  insinuations  injurious  to  the  pursuer. 

Lord  Benhoukie. — There  is  enough  here  to  allow  an  issue.  There  is,  to  my  mind, 
a  clear  suggestion  and  desire  to  represent  the  defender's  conduct  as  dishonest. 

Lord  Neaves. — I  am  of  the  same  opinion.  There  is  a  manifest  distinction  in  our 
position,  according  as  a  document  is  libelled  on. 

If  a  party  reUes  solely  on  a  document,  then,  because  he  does  not  innuendo  it,  we 
must  interpret  it.  But  here  the  pursuer  states  on  record  that  the  letter  represented, 
and  meant  to  convey,  insinuations  of  dishonesty.  How  can  we  judge  in  what  the  sting 
of  a  slander  consists  ]  The  most  atrocious  slander  may  lurk  under  the  most  innocent 
looking  words.  Some  sore  point  alluded  to  which  no  stranger  could  discover,  but  the 
allusion  to  which  may  be  injurious  and  slanderous.  When  such  is  averred  the  pursuer 
is  entitled  to  have  the  case  decided  by  a  jury. 

This  issue  was  adjusted ; — "  Whether  the  defender,  in  or  about  July  1865,  wrote  and 
circulated  among  the  pursuer's  customers  a  letter  in  the  terms  set  forth  in  the  schedule 
hereunto  annexed ;  and  whether  the  said  circular  is  of  and  concerning  the  pursuer ; 
and  fabeljr  and  calumniously  represents  that  the  pursuer  having,  without  right  or 
title,  obtamed  a  number  of  the  defender's  empty  sacKs,  dishonestly  retained  swd  sacks, 
and  dishonestly  refused  to  give  them  up  to  the  defender,  to  the  loss,  injury,  and  damage 
of  the  pxu-suer  ?    Damages  laid  at  £500." 

The  case  went  to  trial,  and  the  jury  found  for  the  defender. 

Jas.  Renton,  S.S.C— White-Millar  &  Robson,  S.S.C.— Agents. 

[Commented  upon,  Serton  v.  Ritchie  &  Co.,  1890,  17  R  eSO.J 


No.  99.  IV.  Macpherson,  492.     27  Feb.  18G6.     1st  Div.— Loixi  Jerviswoode,  C. 

The  British  Fisheries  Society,  Complainers. —Ckri—ZMncan. 

jAm<:s  Hendihson  (Treasurer  to  the  Coramissioners  of  Supply  for  the  coimty 

of  Caithness),  Respondent.— Soi.-ffeji.  Yomig— Millar, 

Police— Assessment— General  Police  Act,  20  <&  21  Vict.  c.  12.— Held  that  a  society 
incorporated  by  statute,  which  had  authority  to  appoint  constables  within  the 
limits  of  a  harbour  belonging  to  it,  was  nevertheless  liable  to  assessment  under  the 
General  Pohce  Act,  20  &  21  Vict.  c.  72,  for  support  of  the  poUce  of  the  coimty  in 
which  the  harbour  was  situated,  there  not  being  in  the  society's  special  Acts  any 
provision  exempting  it  from  such  assessment. 

HoRNE,  HoRNE,  &  Lyell,  W.S.—G.  L.  Sinclair,  W.S.— Agents. 


No.  100.  IV.  Macpherson,  493.    27  Feb.  1866.    Ist  Div.— Sheriff  of  Fifeshire,  C. 

(Ieorge  Dewar,  Pursuer  and  Respondent.— Pattan—iT/iorws. 
David  Pearson,  Defender  and  Advocsiov.— Gordon —Scott. 

Proof— Reference  to  Oath  of  party  already  examined  as  ^'itness—X^y  Vict.  c.  20,  sect.  5. 
— In  an  action  for  several  years'  salary  as  clerk,  in  which  pirt  of  the  claim  was  subject 
to  the  triennial  prescription,  a  proof  scripto  was  allowed  as  to  that  jmrt,  and  a  proof 
proiit  de  jure  as  to  the  remainder.  The  pursuer  having  examined  the  defender 
as  a  witness  under  the  proof  praat  de  jure,  held  that  he  was  not,  in  consequence  of 
having  done  so,  precluded  by  16  Vict.  c.  20,  sect.  5,  from  referring  to  the  oath  of  the 
defender  the  constitution  and  resting  owing  of  the  prescribed  portion  of  the  claim. 

George  Dewar  raised  in  1862  an  action  in  the  Sheriff-court  of  Fifeshire  against 
Messrs.  Pearson  and  Jackson,  writei-s,  Kirkcaldy,  and  David  Pearson  and  Thomas 
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Jackson,  the  indiyidual  partners  of  that  firm,  concluding  for  payment  of  £445,  5s.  8d., 
allied  to  be  due  to  the  pursuer  for  salary  or  wages  as  an  apprentice  and  clerk  from 
18th  June  1852  to  17th  September  1860,  together  with  interest. 

The  defenders  pleaded ; — (1)  The  claims  of  the  pursuer  being  prescribed,  resting 
owing  can  only  be  proved  scripto  vel  juramento.  The  Sheriff-substitute  sustained 
this  plea  as  regards  the  claim  for  the  years  prior  to  June  1858,  but  repelled  it  ^uoad 
ultra  ;  and  "  finds  that  the  pursuer  can  prove  his  account  so  far  as  anterior  to  June 
1858  only  by  writ  or  oath  of  the  said  defenders ;  allows  him  a  proof  of  their  writ  accord- 
ingly, and  assigns  the  3d  June  next  (1863)  at,  &c.  for  leading  the  proof;  allows  him 
a  proof  prout  de  jure  of  his  account  for  the  period  subsequent  to  June  1858,  so  far  as 
denied,  &c.  and  assigns  the  said  date  for  leading  the  same."  This  interlocutor  was 
adhered  to  by  the  Sheriff  on  appeal. 

Thereafter  a  proof  was  led  in  the  case,  in  the  course  of  wliich  both  of  the  defenders 
were  called  and  examined  as  witnesses  by  the  pursuer.  On  a  consideration  of  this 
proof,  the  Sheriff  pronounced  an  interlocutor  on  15th  July  1864,  whereby,  while 
finding  the  claim  of  the  pursuer  for  the  period  subsequent  to  18th  June  1858  proved, 
he  "  finds  that  the  pursuer  has  failed  to  prove  by  the  writ  of  the  defenders  the  debts 
sued  for,  in  so  far  as  averred  to  have  been  incurred  prior  to  the  18th  of  June  1858, 
and  prescribed,"  and  in  regard  thereto,  "  allows  the  pursuer  to  put  in  a  minute  of  refer- 
ence to  the  oath  of  the  defenders." 

The  pursuer  put  in  a  minute  of  reference  accordingly,  referring  to  the  oath  of  the 
two  defenders  the  constitution  and  resting  owing  of  the  claim  sued  for  prior  to  the 
18th  June  1858. 

The  defenders  lodged  answers  to  the  minute,  submitting  that  the  reference  was 
incompetent,  on  the  ground  that  oy  the  Act  16  Vict.  c.  20,  sect.  5,  it  is  enacted  "  that 
it  shall  not  be  competent  to  any  party  who  has  called  and  examined  the  opposite  party 
as  a  witness,  thereafter  to  refer  the  cause,  or  any  part  of  it,  to  his  oath,"  and  that  the 
pursuer  had  called  and  examined  the  defenders  as  witnesses  in  the  case. 

The  Sheriff,  by  interlocutor  dated  29th  October  1864,  sustained  the  reference. 

Thereafter  the  defenders  were  examined  under  the  reference,  and  their  depositions 
were  held  by  the  Sheriff-substitute  and  Sheriff  as  affirmative  of  the  reference. 

A  note  of  advocation  was  presented  by  Pearson,  one  of  the  defenders,  which  was 
reported  to  the  First  Division. 

Argued  for  the  advocator  ; — That  under  16  Vict.  c.  20,  sect.  5,  it  was  incompetent 
to  refer  any  part  of  the  cause,  as  was  done  here,  to  the  oath  of  the  defenders  after  they 
had  been  examined  as  witnesses  in  causa. 

Argued  for  the  respondent,  the  pursuer ; — That  the  reference  in  the  present  case 
was  as  to  a  part  of  the  claim,  regarding  which  the  defenders  were  [494]  not  and  could 
not  be  examined  as  witnesses,  and  that  the  statute  did  not  exclude  such  a  reference.  * 

Lord  President. — I  think  the  object  of  the  statute  is,  that  a  party  to  a  cause  who 
has  been  examined  as  a  witness  should  not  be  subjected  to  a  re-examination.  But  that 
implies  that  he  has  already  been  examined  on  the  same  subject.  That  is  what  the 
statute  means,  when  it  provides  that,  if  a  party  has  been  examined  as  a  witness,  his 
antagonist  cannot  then  refer  the  cai^se,  or  any  part  of  it,  to  his  oath,  and  not  that  a 
proof  being  allowed  as  to  one  branch*  or  particular  part  of  a  case,  it  shall  then  be  in- 
competent to  refer  the  remaining  points  to  the  oath  of  the  party  who  has  been  exanuned 
as  a  witness  on  the  subject  of  the  proof  allowed.  The  prohibition  mav  even  extend 
to  referring  to  his  oath  any  part  of  the  cause  he  might  competently  have  been  examined 
about  when  in  the  witness  box.  But  what  was  referred  here  was  a  matter  as  to  whicli 
the  defenders  were  not  and  could  not  be  examined  as  witnesses.  I  think  the  interlocutor 
is  right. 

The  other  Judges  concurred. 

The  CJourt  pronounced  this  interlocutor : — "  Repel  the  reasons  of  advocation  : 
Remit  the  cause  simpliciter  to  the  Sheriff,  and  decern  :  Find  the  advocator  liable 
in  expenses  to  the  respondent  in  this  Court :  Allow  an  account,"  &c. 

William  Officer,  S.S.C. — David  Crawford,  S.S.C.— Agents. 

^    *  Dickson  on  Evidence,  p.  1002. 
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No.  101.  IV.  Macpherson,  494.    27  Feb.  1866.*    2d  Div.— Lord  Barcaple,  R. 

John  Ballantynk,  Pursuer. —jSimcfta^. 
Sophia  Wright  or  Ballantynk,  Defender.— W.  M.  Thomson. 

Husband  and  Wife — Interim  Aliment  and  Expenses — Nullity  of  Marriage. — Declar- 
ator of  nullity  of  marriage  having  been  pronounced  by  a  Lord  Ordinary  in  an  action 
at  the  instance  of  a  husband  against  his  wife,  on  the  ground  of  her  being  the  wife  of 
another,  motion  thereafter  by  the  defender  for  interim  aliment  and  expenses  refused. 
Question^  Whether  it  is  competent  to  award  interim  aliment  to  a  wife  in  an  action 
of  declarator  of  nullity  of  marriage  brought  against  her  by  her  husband  on  the 
ground  of  her  being  the  wife  of  another. 

This  action  was  raised  at  the  instance  of  John  Ballantyne,  residing  in  Glasgow, 
against  Sophia  Wright  or  Winthrop,  "  wife  of  George  Winthrop,  tailor,  residing  in 
Sunderland,  and  also  designing  herself  wife  of  the  said  John  Ballantyne,"  and  con- 
cluded for  declarator  that  an  ex  facie  regular  marriage  celebrated  between  the  parties 
on  18th  September  185G  was  null,  "  the  said  Sophia  Wright  or  Winthrop  having  been, 
at  the  date  of  the  celebration  of  said  pretended  marriage,  the  lawful  wife*  of  the  said 
George  Winthrop,  who  is  still  alive,  and  the  marriage  between  the  said  Sophia  Wright 
and  George  Winthrop  still  subsisting." 

In  the  course  of  the  action  the  Lord  Ordinary  granted  to  the  defender  several 
awards  of  aUment  and  expenses.  On  9th  June  18C5  he  granted  her  a  decerniture 
for  £5  in  name  of  aliment,  and  £15  on  account  of  expenses.  ^ 

After  a  proof  the  Lord  Ordinary,  on  28tli  June  18C5,  pronounced  the  following 
interlocutor  : — "  Finds,  decerns,  and  declares,  in  terms  of  the  conclusions  of  the  hbel ; 
and  appoints  the  cause  to  be  put  to  the  motion-roll  on  Friday  first,  that  parties  may 
be  heard  on  the  question  of  expenses." 

On  the  defender's  motion  for  further  expenses,  which  was  made  at  the  hearing 
on  the  proof,  the  Lord  Ordinary,  on  1st  July  1865,  pronounced  the  following  inter- 
locutor ;— "  Having  heard  parties'  procurators  on  the  motion  formerly  made  by  the 
defender  at  the  hearing  on  the  proof  for  her  expenses  of  process  against  the  pursuer, 
in  so  far  as  the  same  have  not  already  been  decerned  for,  refuses  the  motion." 

The  defender  reclaimed  against  both  interlocutors. 

[495]  Argued  for  the  reclaimer ; — The  defender  was  entitled  to  interim  aliment, 
and  expenses  of  process,  until  a  final  judgment  was  pronounced. 

The  pursuer  argued ; — K  there  was  a  presumption  of  marriage  when  this  action 
was  instituted,  that  presumption  was  very  much  weakened,  if  not  destroyed,  by  the 
finding  of  the  Lord  Ordinary  for  the  pursuer.  The  defender  had  already  obtained 
upwards  of  £70  from  the  pursuer,  and  the  last  award  of  £20  had  produced  no  visible 
result  but  the  appearance  of  the  defender's  coimsel  for  half  an  hour  while  the  proof 
was  being  led  against  her. 

Lord  Justice-Clerk. — If  it  were  necessary  ciow  to  determine  the  competency  of 
awarding  interim  aliment  in  a  case  of  declarator  of  nulUty  of  marriage  brought  by  the 
husband  on  the  ground  of  a  previous  marriage  subsisting  on  the  part  of  the  wife,  I 
should  have  considerable  hesitation  before  deciding.  But  there  is  here  enough  to 
enable  us  to  refuse  this  motion  without  considering  that  question. 

There  is  here  an  interiocutor  of  tlie  Lord  Ordinary  annulling  the  marriage,  and 
another  in  which  he  has  refused  the  defender  expenses.  As  at  present  advised,  it 
appears  to  me  that  the  one  point  follows  the  other,  and  if  we  should  award  expenses,  we 
should  be  going  directly  in  the  teeth  of  the  Lord  Ordinary's  interlocutor.  It  is  said 
that  there  was  a  presumption  at  the  time  of  raising  the  action,  that  the  marriage  sought 
to  be  declared  null  was  valid.  Against  that  presumption  we  have  the  Lord  Ordinary's 
judgment  oh  the  merits; — and  the  fact,  as  stated  at  the  bar  and  not  contradicted, 
that  the  award  of  £20  given  in  June  Ifust  produced  no  visible  result,  but  the  appearance 
of  the  defender's  counsel  for  half  an  hour  while  the  proof  was  being  led  against  her  has 
satisfied  me  that  there  is  no  necessity  for  awarding  any  interim  aliment  in  this  case 
even  if  it  be  competent. 

*  Decided  Dec.  1.  1866, 
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Lord  Cowan.— I  am  of  the  same  opinion.  The  general  question,  whether  the 
female  party  maintaining  her  status  as  the  pursuer's  wife  in  an  action  like  the  present 
has  right  to  exp^ises  of  process  even  when  unsuccessful,  has  been  disposed  of  by  the 
Lord  Ordinary  both  by  Ws  judgment  on  the  merits  declaring  this  marriage  null,  and 
by  his  subsequent  judgment  refusing  to  give  expenses  of  process  additional  to  those 
already  awarded.  Both  these  judgments  are  brought  under  review  by  the  reclaiming 
note,  and  when  the  case  comes  before  us  in  regular  course,  we  shall  have  the  whole 
question  discussed.  I  do  not  think  that  we  should  anticipate  that  the  Lord  Ordinary 
was  wrong,  by  entertaining  now  the  motion  for  an  intermediate  award  beyond  what 
has  been  given  by  the  Lord  Ordinary,  pending  the  discussion  of  the  reclaiming  note. 
For,  as  at  present  advised,  I  consider  that  there  is  no  ground  for  interfering  with  the 
Lord  Ordinary's  interlocutor.  But  a  motion  is  made  for  a  further  allowance  in  name 
of  aliment,  and  were  it  not  for  the  sum  so  recently  decerned  for  by  the  Lord  Ordinary, 
there  might  be  more  room  for  that  motion.  As  the  case  stands,  however,  I  think 
there  is  no  suflScient  ground  to  give  any  further  allowance,  in  hoc  statu  at  least. 

The  other  Judges  concurred. 

The  Ck)UBT  pronounced  the  following  interlocutor : — "  The  Lords  having  heard 
counsel  on  the  motion  of  the  defender  for  interim  decreet  for  aliment  and  expenses, 
Befuse  the  same." 

David  Crawford,  S.S.C— Alexander  Ross,  S.S.C— Agents. 


No.  102.  IV.  Macpherson,  495.    28  Feb.  1866.    2d  Div.— Lord  Kinloch,  I. 

Walter  Duncan  Macalisteb  and  Another,  Pursuers.— ilfi//ar. 

Norman  Macalister  and  Others  (Dimcan  Macalister's  Trustees  and 

Executors),  Defenders.— ffi.j^ord— J.  ff.  Smith. 

Warrandice — Expenses — Lease. — An  express  clause  of  absolute  warrandice  must 
be  construed  literally,  and  receive  full  effect,  even  in  a  gratuitous  deed,  where,  if 
the  warrandice  had  been  implied,  it  would  have  been  from  fact  and  deed  only. 

Duncan  Macalister  and  his  wife  obtained  a  tack  of  the  lands  of  Glassnakill,  for 
thirty-eight  years  from  1832,  in  favour  of  themselves,  and  the  longest  liver  of  them ; 
whom  failing,  to  Norman  MacaUster,  their  son,  and  his  heirs  and  assignees.  The 
rent  payable  was  £10  per  annum. 

[496]  On  10th  December  1842  (his  wife  being  then  dead)  Dimcan  Macalister  exe- 
cuted a  subtack  of  these  lands,  in  which  he  designed  himself  "  principal  tacksman,*' 
in  favour  of  his  son  Archibald  Macalister,  "  and  that  for  all  the  days,  years,  and  space 
of  twenty-eight  years,"  being  the  remaining  years  still  to  run  of  the  tack  of  the  said 
subjectfi  after-mentioned,  under  which  the  said  Duncan  Macalister  holds  and  possesses 
the  same.  This  subtack  contained  this  clause  of  warrandice  : — "  In  the  peaceable 
poesefision  of  which  subjects  hereby  subset,  the  said  Duncan  Macalister  binds  and  obliges 
himself,  his  heirs  and  successors,  to  maintain  and  defend  the  said  Archibald  Macalister 
and  his  foresaids,  during  the  space  foresaid,  at  all  hands  and  against  all  deadly,  as  law 
will."    The  rent  under  this  sublease  was  £19,  10s. 

Duncan  Macalister  died  in  1854.  In  an  action  at  the  instance  of  Norman  Mac- 
alister, it  was  found  by  the  Court  (21  D.  560)  that  Duncan  had  no  right  to  grant  the 
said  subtack  to  Archibald,  and  Archibald  was  consequently  evicted. 

Archibald  being  dead,  his  representatives  brought  this  action  of  damages  against 
Duncan's  representatives  for  the  loss  and  damage  sustained  through  this  eviction, 
which  was  conjoined  with  two  actions  of  multiplepoinding,  raised  for  the  distribution 
of  Duncan  Macalister's  estate. 

The  pursuers  pleaded ; — (1)  The  deceased  Duncan  Macalister  having,  by  the  sub- 
tack, warranted  the  peaceable  possession  of  the  subjects  thereby  subset  to  Archibald 
I^IacaUster,  and  his  heirs  and  successors,  during  the  currency  thereof,  at  all  hands 
and  against  all  deadly,  and  the  said  subtack  having  been  challenged,  and  the  subjects 
thereby  subset  having  been  evicted,  the  said  deceased  Duncan  Macalister  was,  and  his 
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representatives  are,  liable  if)  the  said  Archibald  Macalistcr  and  his  representatives 
in  the  loss  and  daitiage  thereby  occasioned  to  them. 

The  defenders  pleaded ; — (fi)  The  subtack  in  favour  of  x\rchibald  conferred  no 
right  beyond  the  life  of  Duncan  Macalister,  the  granter.  Under  this  condition  it 
was  accepted,  and  its  termination  at  Duncan  Macalister's  death  founds  no  claim  of 
damages  at  the  instance  of  Archibald  or  his  representatives.  (7)  The  subtack  being 
gratuitous,  and  a  pure  donation  by  Duncan  Macalister  to  Archibald,  no  claim  of 
damages  arises  on  the  warrandice. 

The  Lord  Ordinary  pronounced  this  interlocutor : — *"  Finds  that,  by  the  deed  of 
subtack,  dated  12th  December  1842,  granted  by  the  said  Duncan  Macahster  in  favour 
of  the  said  Archibald  Macalister,  the  said  Duncan  Macalister  came  under  an  obligation 
of  warrandice,  by  which  he  warranted  to  the  said  Archibald  Macalister  possession 
of  the  subjects  let  for  twenty-eight  years,  from  Whitsunday  1842  as  to  the  houses, 
grass,  and  pasturage,  and  the  separation  of  the  crop  of  that  year  from  the  ground 
as  to  the  arable  land,  and  finds  that  the  representataves  of  the  said  Duncan  Macalister 
are  liable  to  the  representatives  of  the  said  Archibald  Macalister  in  the  amount  of 
loss  and  damage  sustained  by  the  eviction  of  the  subjects  at  the  instance  of  Norman 
Macalister ;  and  appoints  the  caufie  to  be  enrolled,  in  order  to  be  proceeded  with  in 
accordance  with  the  before- written  findings."  * 

*  "  Note. — ^The  trustees  of  the  deceased  Alexander  Macalister  of  Strathaird,  in 
accordance  with  instructions  in  his  trust-settlement,  executed,  in  1834,  a  deed  of  lease, 
by  which  they  let  '  to  Jessy  Macalister '  (a  daughter  of  Strathaird)  *  and  Duncan 
Macalister  '  (her  husband),  '  and  the  longest  liver  of  them  ;  whom  failing,  to  their  son 
Norman  Macalister,  and  his  heirs  and  assignees,  the  farm  and  lands  of  Glasnakill, 
as  presently  possessed  by  the  said  Duncan  Macalister,  and  that  for  the  space  of  thirty- 
eignt  years  from  and  after  the  term  of  Whitsunday  1832  '  as  to  the  houses  and  grass, 
and  the  separation  of  the  crop  as  to  the  arable  ground  The  rent  payable  wajs  £10 
per  annum. 

**  On  12th  December  1842,  Duncan  Macalister  (his  wife  being  then  dead)  executed 
a  deed  of  subtack  in  favour  of  his  son  Archibald  Macalister,  by  which  he  let  *  to  the 
said  Archibald  Macalister  and  his  heirs,  All  and  Whole  the  farm  and  lands  of  [497]  G\»&' 
nakill,  as  presently  possessed  by  the  said  Dimcan  Macalister,  and  that  for  all  the  days, 
years,  and  space  of  twenty-eight  years,  being  the  remaining  years  still  to  run  of  the 
tack  of  the  said  subjects  after  mentioned,  under  which  the  said  Duncan  Macalister 
holds  and  posesses  the  same,  from  and  after  the  said  Archibald  Macalister's  entry 
to  the  premises,  which  is  hereby  declared  to  have  commenced  at  the  term  of  Whit- 
sunday last  1842  as  to  the  houses,  grass,  and  pasturage,  and  at  the  separation  of  the 
crop  of  that  year  from  the  ground  as  to  the  arable  ground.' 

"After  the  death  of  Duncan  Macalister  in  1854,  his  son  Norman  Macalister,  in 
whose  favour,  failirtg  his  father  and  mother,  Strathaird's  trustees  had  executed  the 
original  lease,  took  proceedings  against  his  brother  Archibald,  for  the  purpose  of  having 
it  found  that  this  subtack  was  ultra  vires  of  their  father,  who  had  only,  as  he  con- 
tended, a  liferent  interest  in  the  lease.  It  was  maintained,  on  the  other  hand,  that 
the  words  *  whom  failing '  in  the  lease  left  in  the  person  of  Duncan  Macalister  an  un- 
qualified right  of  tenancy  in  the  first  instance ;  and  that  Norman  Macalister,  who 
was  only  introduced  failing  his  father  and  mother,  was  either  a  mere  conditional  insti- 
tute, who  only  took  if  his  father  and  mother  had  not  taken,  or  a  substitute,  who  sue 
ceeded  only  if  the  right  was  not  disponed  away  by  the  primary  holder.  A  long  litigation 
ensued,  which  terminated  in  a  judgment  of  the  Second  Division  of  the  Court,  pronounced 
on  22d  February  1859,  by  which,  affirming  the  judgment  of  Lord  Neaves,  their  Lord- 
ships found  the  subtack  ultra  vires  of  Duncan  Macalister,  so  far  as  extending  beyond 
his  own  lifetime,  and  so  brought  to  a  period  the  right  of  subtenancy  in  Archibald 
Macalister — Macalister  v,  Macauster,  22d  February  1859,  21  D.  560. 

"  The  representatives  of  Archibald  now  insist  against  the  representatives  of  Duncan, 
his  father,  for  payment  of  the  loss  and  damage  incurred  through  this  eviction  of  the 
subjects, — ^holding  an  obligation  of  warrandice  for  the  full  space  of  twenty-eight  years 
to  have  been  incurred  by  Duncan,  as  granter  of  the  subta<5k.  The  action  to  tnis  effect, 
being  a  proper  action  of  damages,  fell,  in  the  natural  course  of  events,  to  be  remitted 
for  trial  by  jury.  But  the  parties  joined  in  requesting  the  Lord  Ordinary  to  dispose, 
as  a  preliminary  point  of  law,  of  the  plea  raised  by  Duncan's  representatives — that  no 
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[497]  The  defenders  reclaimed.  * 

The  pursuers  relied  on  the  undernoted  authorities.! 

[498]  Lord  Justice-Clerk. — It  is  all-important  to  keep  in  mind  that  this  is  not  a 
question  of  implied  warrandice,  where,  if  the  deed  had  been  shown  to  be  gratuitous,  the 
warrandice  would  have  been  from  fact  and  deed  only. 

The  dictum  of  Stair  is  important  on  this  subject : — "  Warrandice  is  a  common 

legal  obligation  of  warrandice  by  Duncan  Macalister,  at  least  no  obligation  extending 
beyond  the  period  of  his  own  life,  is  contained  in  the  subtack  in  question.  The  Lord 
Ordinary  thought  it  right  to  comply  with  this  request,  understanding  that  to  do  so 
would  probably  facilitate  a  settlement  of  the  points  remaining  behind. 

*Tho  Lord  Ordinary  has  had  no  difficulty  in  reaching  the  conclusion  that  the 
subtack  contains  a  proper  obligation  of  warrandice  for  the  whole  space  of  twenty- 
eight  years  for  which  the  right  bears  to  be  granted.  Its  words  appear  to  him  to  admit 
of  no  other  construction.  It  bears  to  be  granted  '  for  all  the  days,  years,  and  space 
of  twenty-eight  years,  being  the  remaining  years  still  to  run  of  the  tack  of  the  said 
subjects  after  mentioned,  under  which  the  said  Dr.  Duncan  Macalister  holds  and 
possesses  the  same.'  And  it  contains  an  express  clause  setting  forth — '  In  the  peaceable 
possession  of  which  subjects  hereby  subset  the  said  Dr.  Du'rican  Macalister  binds  and 
obliges  himself,  his  heirs  and  successors,  to  maintain  and  defend  the  said  Archibald 
Macalister  and  his  foresaids  during  the  space  foresaid,  at  all  hands  and  against  all 
deadly,  as  law  will.'  This  is  an  undoubted  warrandice  ;  and  the  Lord  Ordinary  cannot 
read  it  as  expressing  anything  else  than  a  warranty  of  the  possession  for  twenty-eight 
years.  There  is  no  limitation  of  the  warrandice  to  any  other  or  shorter  period.  The 
representatives  of  Duncan  contend  that  the  clause  only  warrants  the  right  so  far  as 
Duncan  himself  possessed  it  and  had  it  to  give.  But  the  Lord  Ordinary  cannot  find 
such  limitation.  It  is  plain  to  him  that  Duncan  had  been  advised  that  he  had  full 
power  of  disposal  of  the  right  of  tenancy,  and  was  acting  on  this  advice.  And  no 
wonder  he  should  do  so  ;  for  a  long  and  well-contested  litigation  was  afterwards  main- 
tained on  the  assumption  of  his  possessing  an  absolute  right  of  tenancy.  The  concep- 
tion was  a  [498]  mistake  on  Duncan's  part.  But  it  is  just  this  description  of  mistake 
which  leads  so  often  to  a  person  executing  a  deed  beyond  his  powers,  and  so  involving 
liimself  in  damages  for  breach  of  warrandice. 

"  It  was  said  that  the  subtack  was  a  family  transaction,  and  substantially  a  donation  ; 
in  regard  to  which  the  fair  presumption  is,  that  no  warrandice  was  granted  which 
would  involve  a  claim  on  the  father.  But  the  obvious  answer  is,  that  the  father  did 
de  facto  grant  an  obligation  of  warrandice  ;  and  the  only  question  is,  what  is  the  extent 
of  the  obligation  1  fi  a,  father  does  not  intend  warrandice,  he  should  not  insert  a 
clause  of  warrandice  in  his  deed.  The  Lord  Ordinary  cannot,  on  any  implication 
of  probable  intention,  interpret  the  clause  in  the  deed  differently  from  what  he  would 
do  if  the  clause  occurred  in  a  similar  deed  betwixt  strangers.  To  do  otherwise  would 
involve  a  principle  perilous  in  the  extreme.  The  original  lease,  at  the  almost  nominal 
rent  of  £10,  was  itself  a  family  transaction.  The  sublease  was  for  a  subrent  of  £19,  10s., 
implying  a  surplus  rent  of  £9,  10s.  This  involved  a  profit,  though  small,  to  the  prin- 
cipal tenant.  It  may  be  fairly  presumed  that,  in  taking  this  sublease,  the  whole 
arrangements  of  the  subtenant  for  twenty-eight  years  to  come  were  adapted  to  the 
belief  of  a  sur^  tenancy  for  that  period.  The  Lord  Ordinary  feels  it  impossible,  on 
any  vague  idea  of  a  family  transaction,  to  give  to  the  clause  of  warrandice  any  other 
than  what  he  thinks  its  proper  legal  construction. 

"  The  Lord  Ordinary  had  an  argument  presented  to  him  as  to  the  alleged  prefer- 
ence of  this  claim  of  reparation  over  the  claims  of  all  other  creditors  on  the  trust^estate 
of  Duncan  Macalister,  by  virtue  of  an  arrestment  used  against  the  trustees.  It  appears 
to  the  Lord  Ordinary  premature  to  enter  on  this  question.  Though  he  has  found 
liability  generally  to  arise  under  the  clause  of  warrandice,  it  remains  to  settle  whether 
any  and  what  is  the  amount  of  damage  due.  It  is  desirable  that  the  claims  of  the 
creditors  be  pecuniarily  liquidated,  and  it  be  seen  whether  any  and  what  deficiency 
exists  in  the  trust-estate  to  answer  these  claims,  before  any  claim  of  preference  is  raised 
into  controversy." 

*  Gordon  v,  Ruxton,  1797,  Hume,  798 ;  Kinloch  v.  Fraser,  7  S.  819. 

t  Stair,  2,  3,  4,  6  ;  Ersk.  2,  3,  25-27  ;  Coventry  v.  Coventry,  12  S.  895';  Strong  v. 
Strong,  Jan.  29,  1851,  13  D.  548  ;  Craig  v.  Hepburn,  M.  16,623. 
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obligeinent,  both  in  irifeftments  and  other  rights,  and  it  is  sometimes  expressed,  and 
then  it  is  regulated  according  to  the  tenor  of  it,  whether  it  be  absolute  warrandice,  or 
from  fact  and  deed,  or  only  from  future  or  voluntary  fact  and  deed.  But  ofttimes 
where  warrandice  is  not  expressed  it  is  impUed,  as  rights  are  to  be  warranted  which  are 
granted  for  an  equivalent  cause  onerous  ;  but  in  the  case  where  the  disposition  was 
only  of  all  right  the  disponer  had,  the  cause  onerous  inferred  not  absolute  warrandice, 
but  only  from  the  disponer's  future  voluntary  deed.  Absolute  warrandice  is  also 
implied  where  the  disposition  or  infeftment  bears  *  vendidit,*  because  that  imports  an 
equivalent  price.  But  not  so  if  it  were  expressed  under  the  terms  of  aUenation,  which 
is  common  to  both  gratuitous  and  onerous  dispositions.  Warrandice  from  the  future 
fact  and  deed  of  the  disponer  and  his  heirs  is  implied  in  pure  donations,  and  was  extended 
to  a  legacy  rei  aliencB  scienter  legaias ;  but  ought  not  to  be  extended  to  future  necessary 
deeds  on  causes  preceding  the  gratuitous  disposition,  which  the  disponer  is  or  may  be 
compelled  to  fulnl,  neither  to  any  anterior  deed,  because  he  who  disponeth  is  presumed 
but  to  dispone  such  right  as  he  hath,  but  posterior  inconsistent  deeds  are  fraudulent." 
And  further  on  he  says, "  but  whatever  warrandice  be  expressed,  it  must  be  accordingly 
observed."  Now,  it  thus  appears,  that  where  warrandice  is  implied,  we  must  be  guided 
as  to  its  extent  by  the  nature  of  the  deed ;  but  where  the  warrandice  is  express,  entirely 
by  the  tenor  of  the  clause ;  because,  in  the  latter  case,  the  parties  have  deUberately 
fixed  what  the  warrandice  is  to  be. 

This  is  also  the  meaning  of  Erskine : — "  Express  warrandice  prevails  over  that 
which  is  implied,  though  Craig  seems  to  af&rm  the  contrary,  for  all  obligations  in 
lawful  matters  must  be  binding  on  the  parties  obhged.  And  therefore,  if  one  who 
makes  a  gratuitous  grant  shall,  sciens  et  vrudens,  bind  himself  in  absolute  warrandice, 
he  ought  both  in  law  and  equity  to  be  tied  by  his  obligation." 

The  meaning  of  this  is  plain.  If  a  man,  with  nis  eyes  open,  knowing  that  the 
[499]  cl^^  he  is  granting  is  a  gratuitous  deed,  and  that  a  clause  of  absolute  warrandice 
is  not  applicable,  does  nevertheless  oblige  himself  in  absolute  warrandice,  that  is  to  be 
enforced  according  to  the  letter. 

It  is  not  relevant  to  inquire  whether  Duncan  Macalister  knew  or  did  not  know  he 
had  a  right  to  subset  for  the  whole  years  of  his  tack,  because  whatever  he  thought 
would  not  affect  the  clause  of  the  warrandice  he  granted. 

He  undertook  to  defend  and  maintain  Archibald  in  the  peaceable  possession  of  the 
farm,  whatever  his  own  right  might  be,  and  hence,  when  Archibald  was  evicted,  he  or 
his  representatives  must  be  Uable  under  the  obligation  he  had  undertaken. 
I  therefore  think  the  Lord  Ordinary  has  come  to  a  right  conclusion. 
Lord  Cowan. — I  concur.  We  are  only  called  upon  to  construe  this  clause,  and  as  it 
is  an  express  clause  of  warrandice,  we  can  give  no  effect  to  the  contention  of  the  defender 
that  the  deed  was  gratuitous.  The  clause  of  warrandice  in  the  subtack  is  curiously 
expressed.  The  ordinary  clause  of  warrandice  is  that  to  be  found  in  the  original  tack. 
It  is — "  Which  tack  the  said  trustees  bind  and  oblige  themselves,  and  their  successors  in 
office,  to  warrant  from  all  facts  and  deeds  done  or  to  be  done  by  them  in  prejudice 
thereof,  and  bind  and  oblige  the  said  trust-estate,  and  heirs  of  entail  of  the  said  Alex- 
ander Macalister,  to  warrant  this  tack  at  all  handJs  and  against  all  mortals,  as  law  will."" 
That  clause  is  in  the  ordinary  terms.  Here  we  have  a  remarkable  clause — "  In  the 
peaceable  possession  of  which  subjects  hereby  subset,  the  said  Dr.  Duncan  Macalister 
binds  and  obliges  himself,  his  heirs  and  successors,  to  maintain  and  defend  the  said 
Archibald  Macalister  and  his  foresaids,  during  the  space  foresaid,  at  all  hands  and 
against  all  deadly,  as  law  will."  It  may  have  been  so  expressed  ex  preposito  to  meet  the 
circumstances,  and  in  order  to  provide  for  Archibald,  so  that,  if  he  did  not  retain  pos- 
session of  the  farm  which  his  father  wished  him  to  have,  he  should  have  a  daim  upon 
his  father's  heirs.  "  The  space  foresaid  "  in  this  clause  shews  that  the  warrandice  was 
meant  to  extend  over  the  whole  space  of  twenty-eight  years,  which  is  the  only  space 
mentioned.  On  the  whole,  I  think  the  Lord  Ordinary's  interlocutor  should  be  adhered 
to. 

Lords  Benholme  and  Neaves  concurred. 

The  Court  pronounced  this  interlocutor : — "  Refuse  the  desire  of  the  reclauning 
note  ;  adhere  to  the  interlocutor  reclaimed  against :  Find  the  reclaimers  liable  in  the 
expenses  incurred  since  the  date  of  the  said  interlocutor,"  &c. 

A.  Mackintosh,  S.S.C— Adam  &  Sang,  S.S.C— Agents. 
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No.  103.  IV.  Macpherson,  499.    1  Mar.  1866.     Ist  Div.— Lord  Barcaple- 

Susanna  Rattray,  Suspender  and  Pursuer.— SoL-G^m.  Young —Giford. 

The  Tayport  Patknt  Slip  Company  (Limited),  and  Others, 

Uelendevs.—Patton—N,  C.  Campbell. 

Issue — Reparation — Culpa — Master  and  Servant — Contractor, — ^A  pursuer  averred 
that  the  defenders  (adjoining  proprietors)  conducted  certain  operations  on  their 
property  "  in  a  reckless  and  dangerous  manner,  in  blasting  rock  and  other  materials, 
&c.,  and  they  and  the  defender  R.  D.,  who  is  their  contractor  for  the  works,"  had  not 
taken  due  precautions,  &c.,  whereby  damage  was  occasioned  to  the  pursuer's  pro- 
perty. Issue  adjusted, — ^Whether  the  defenders,  the  said  A  B  and  Co.,  and  the 
defender,  the  said  R  D.,  or  either,  and  which  of  them,  blasted,  &c.,  culpably,  reck- 
lessly, and  in  a  dangerous  manner,  to  the  loss,  injury,  and  damage  of  the  pursuer  % 

These  were  conjoined  actions — (1)  of  suspension  and  interdict,  and  (2)  of  declarator 
and  damages,  both  at  the  instance  of  Miss  Susanna  Rattray,  heritable  proprietor  of 
subjects  in  Tayport,  a^inst  the  Tayport  Patent  Slip  Company  (Limited),  and  Robert 
Derrick,  contractor.  The  pursuer  concluded  for  declarator  of  right  of  way,  of  a  servi- 
tude of  bleaching  and  drying  clothes,  and  pasturing  cattle,  and  also  prayed  for  interdict 
against  the  defenders  "  blasting  rock  and  other  materials  in  a  reckless  and  dangerous 
manner,  and  without  proper  precautions  for  the  safety  of  the  pursuer's  life  and  pro- 
[500]-perty,  and  from  causing  stones  or  other  materials  to  fall  into  or  upon  the  pursuer's 
said  property."  The  condescendence  stated  that  the  defenders  were  in  course  of  con- 
structing a  patent  slip  and  shipbuilding  yard,  and  had  unwarrantably  taken  for  this 
purpose  the  ground  used  as  a  bleaching  green,  and  had  also  interfered  with  certain 
rights  of  way.  Article  16  stated: — "The  defenders  have  further  conducted  their 
operations  on  the  said  subjects,  and  on  the  ground  which  is  immediately  adjoining  to 
the  pursuer's  subjects,  in  a  reckless  and  dangerous  manner,  in  blasting  rock  and  other 
materials,  so  far  as  to  prepare  the  ground  for  the  patent  slip  and  shipbuilding  yard 
and  premises,  and  they  and  the  defender  the  said  Robert  Derrick,  who  is  their  con- 
tractor for  the  works,  have  on  many  occasions  failed  to  take  due  precautions  in  firing 
the  blast,  and  heavy  stones  and  debris,  which  have  been  shot  into  the  air,  have  fallen 
into  and  upon  the  pursuer's  garden  and  garden  wall,  and  upon  her  house."  (Ans.  16) 
**  Admitted  that  the  defender  Robert  Derrick  contracted  with  the  defenders  for  the 
execution  of  the  operations  here  referred  to,  and  explained  that  they  were  executed  by 
him,  and  not  by  the  defenders.  Quoad  ultra  denied,  and  explained  that  the  defenders 
were  in  no  way  impUcated  in  any  of  the  alleged  faults  here  referred  to." 

The  Lord  Ordinary  reported  the  case,  with  the  issues  proposed.  The  following 
was  that  applicable  to  the  averment  in  article  16  : — "  Whether,  in  or  about  the  months 
of  June,  July,  August,  September,  October,  and  November  1864,  the  defenders  blasted, 
or  caused  to  be  blasted,  rock  and  other  materials  near  the  pursuer's  property  in  Ferry- 
Port-on-Craig,  recklessly,  and  in  a  dangerous  manner,  to  the  loss,  injury,  and  damage 
of  the  pursuer  %    Damages  laid  at  £500."  * 

Lord  President. — ^The  question  raised  here  is,  whether  there  is  a  sufficient  state- 
ment for  this  issue.  That  is  all  we  have  to  deal  with.  I  think  it  would  be  construing 
that  statement  too  strictly  to  hold  that  it  is  not  sufficient.  It  may  be  that  the  pro- 
prietors ha4  control  over  the  contractor,  and  if  that  is  so,  we  can  hardly  exclude  an  issue 
against  them.  But  the  case  of  the  company  is,  that  they  had  no  such  control  over  the 
contractor,  who  did  the  injury,  and  I  therefore  think  that  the  issue  must  be  so  framed 
as  to  try  the  case  in  either  of  these  aspects.  I  do  not  think  that  this  touches  the  general 
question  as  to  the  liability  of  an  employer  for  the  illegal  act  of  a  contractor  employed 
by  him. 

*  "  Note. — ^The  defenders  maintain  that  the  pursuer  is  only  entitled  to  the  fourth 
issue  as  against  the  defender  Derrick,  on  the  the  ground  that  the  company  are  not 
liable  for  their  contractor.  The  Lord  Ordinary  does  not  think  this  a  well  founded 
contention,  it  being,  however,  necessary  for  the  pursuer,  in  order  to  entitle  her  to  a 
verdict  against  the  company,  to  prove  that  the  blasting  took  place  in  circumstances  to 
make  it  their  act,  though  performed  by  their  contractor." 
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The  following  issue  was  adjusted :— "  Whether  in  or  about  the  months  of  June, 
July,  August,  September,  October,  and  November  1864,  the  defenders,  the  Tayport 
Patent  Slip  Company  (Limited),  and  the  defender  Robert  Derrick,  or  either,  and  which 
of  them,  blasted,  or  caused  to  be  blasted,  rock  and  other  materials  near  the  pursuer's 
property  in  Ferry-Port-on-Craig,  culpably,  recklessly,  and  in  a  dangerous  manner,  to 
the  loss,  injury,  and  damage  of  the  pursuer.     Damages  laid  at  £500." 

Laurence  M.  Macara,  W.S.— J.  M.  &  J.  Balfour,  W.S.— Agents. 


No.  104.  IV.  Macpheiwon,  501.    2  Mar.   186C.    Whole  Couit,  2d  Div.— 

Lord  Jerviswoode,  R. 

John  Gordon,  Vur^uer.—SoL-Geii.  Young— Gifford— Crawford. 
James  Brands  Allan  and  Others  (Colonel  Gordon's  Trustees),  Defenders. 

—Patton  --Clark  —Lee. 
Charli«:s  Hknry  Gordon  (Heir  whatsoever  of  Colonel  Gordon). 

Jurisdiction — Declinator, — Declinator  by  the  Lord  President,  on  the  ground  that  his 
grandniece  was  married  to  the  pursuer,  repelled. 

Entail — Trust — Succession. — A  testator  directed  his  trustees  to  purchase  lands  with 
the  residue  of  his  estate,  and  to  execute  an  entail  thereof  in  favour  of  A  and  his  heirs 
whatsoever ;  whom  faiUng,  to  B  and  his  heirs  whatsoever,  excluding  heirs-por- 
tioners ;  whom  failing,  to  the  heirs  and  assignees  of  the  testator.  A  and  B  were 
natural  sons  of  the  testator.  B  predeceased  his  father  without  issue.  In  an  action 
brought  by  A  against  the  trustees  and  heir-at-law  of  the  testator,  concluding  for 
declarator  that  the  trust-deed  did  not  contain  an  effectual  direction  to  the  trxistees 
to  execute  a  valid  entail,  and  that  the  pursuer  had  right  to  the  residue  as  absolute 
proprietor,  and  concluding  for  payment  thereof, — held  that  a  deed  of  entail,  in  the 
terms  above  set  forth,  would  not  be  an  effectual  entail,  but  would  vest  the  lands  in 
the  pursuer  as  a  fee-simple  proprietor, — and  further  held,  in  conformity  with  the 
opinions  of  the  majority  of  the  whole  Court,  given  on  the  assumption  that  such  an 
entail  would  not  be  effectual  {diss.  Lords  Currieliill,  Neaves,  Kinloch,  Ormidale, 
and  Mure),  (1)  that  the  trustees  were  not  entitled,  with  the  view  of  making  effectual 
the  testator's  intention,  to  execute  an  entail  in  favour  of  A  and  the  heirs  of  his  body, 
instead  of  A  and  his  heirs  whateoever ;  (2)  that  although  the  granter's  direction 
to  execute  an  effectual  entail  with  the  above  destination  could  not  be  carried  out, 
in  respect  that  the  destination  was  not  sua  natura  a  tailzied  destination,  yet  that  the 
direction  to  convey  in  the  terms  prescribed  still  subsisted ;  (3)  that  as  A's  right 
under  the  deed  was  a  right  to  have  an  estate  conveyed  to  him  in  terms  which  would 
vest  in  him  a  fee-simple  estate,  and  as  the  granter's  intention  of  securing  an  entailed 
estate  could  not  be  effectual.  A,  as  the  only  party  interested,  was,  in  the  circum- 
stances, entitled  to  demand  the  residue  in  money. 

Entail  Amendment  Act,  11  <fe  12  Vict.  c.  36,  sect.  43. — Opinions  that  the  provisions 
of  this  statute  with  reference  to  lands  held,  or  money  to  be  invested  in  the  purchase 
of  lands  to  be  held  under  entails  defective  in  the  prohibitions  against  contracting 
debt,  &c.,  did  not  apply  to  lands  held,  or  money  to  be  invested  in  lands  to  be  held 
under  entails  which  were  sua  natura  invalid. 

The  late  Colonel  John  ({ordon  of  Cluny,  the  pursuer's  father,  died  on  16th  Julv 
1858,  possessed  of  large  estates,  situated  both  in  Scotland  and  abroad.  He  left  the 
following  testamentary  writings  : — 

1.  A  will  in  the  English  fonn  dated  24th  April  1837,  with  codicil  annexed  dated 
21st  June  1852.  By  these  he  conveyed  his  whole  real  and  personal  estates,  situated 
in  England  or  elsewhere  out  of  Scotland,  to  certain  trustees,  and  directed  them  to 
pay  over  the  free  proceeds  thereof  to  the  trustees  under  his  Scotch  settlement  dated  2  let 
June  1852. 

2.  A  general  trust-disposition  and  settlement  in  the  Scotch  form  dated  2l8t  June 
1852,  containing  a  general  conveyance  of  his  whole  heritable  and  moveable  estates 
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in  favour  of  James  Brands  Allan,  John  Gordon  (the  pursuer),  and  others,  as  trustees 
for  the  purposes  therein  set  forth. 

3.  Another  trust-deed  and  settlement  in  the  Scotch  form  dated  28th  May  1853, 
with  codicil  annexed  dated  30th  June  1854.  This  deed,  besides  containing  a  general 
conveyance  of  the  granter's  whole  estates,  heritable  and  moveable,  contained  a  special 
conveyance  to  his  heritable  estates,  therein  described,  in  favour  of  the  same  trustees 
as  in  the  former  Scotch  settlement,  the  trust  purposes  being  set  forth  in  precisely  the 
same  terms  in  both  deeds. 

The  succession  to  Colonel  Gordon's  estates  thus  fell  to  be  regulated  by  the  last  of 
these  deeds. 

The  sixth  purpose  of  the  trust  was  set  forth  in  the  following  terms : — "  Sexto, 
After  accomplishing  all  the  other  purposes  of  this  trust,  the  said  trustees  are  hereby 
directed  to  lay  out  and  invest  the  whole  residue  that  may  remain  of  my  heritable  ana 
personal  estates  in  the  purchase  of  lands  [502]  and  heritages,  situated  as  near  and 
convenient  as  they  can  be  reasonably  had  to  my  said  estate  of  Cluny  and  mv  other 
principal  estates,  and  to  execute  a  deed  or  deeds  of  strict  entail,  in  terms  of  the  fore- 
said Act  of  the  ParUament  of  Scotland  passed  in  the  year  1685,  intituled  *  Act*con- 
cerning  Tailzies,'  of  the  whole  of  the  foresaid  lands  so  to  be  purchased  as  aforesaid, 
to  and  in  favour  of  my  said  eldest  son,  John  Gordon,  now  Captain  John  Gordon,  and 
his  bars  whatsoever ;  whom  failing,  to  my  said  youngest  son,  Charles  Gordon,  and 
his  heirs  whatsoever ;  whom  failing,  to  any  persons  to  be  named  in  any  deed  of 
nomination  to  be  executed  by  me  at  any  time  during  my  Ufe — the  eldest  heir-female 
and  the  descendants  of  her  body  excluding  heirs-portioners,  and  succeeding  always 
without  division ;  and  faihng  of  such  nomination,  or  of  the  persons  so  to  be  named, 
and  their  heirs,  then  to  my  own  heirs  whatsoever  and  their  assignees ;  but  under 
the  provision  and  declaration  foresaid,  that  the  whole  heirs  of  entail  succeeding  under 
such  deed  or  deeds  of  entail  shall  be  bound  and  obliged  constantly  to  bear,  use,  and 
retain  the  si^rname  of  *  Gordon,'  and  arms  and  designation  of  *  Gordon  of  Cluny,' 
in  all  time  after  their  succession  to,  or  obtaining  possession  of,  the  lands  and  estates 
so  to  be  entailed  by  my  said  trustees,  as  their  proper  surname,  arms,  and  designation  ; 
declaring  always,  that  my  said  third  sister,  Charlotte  Gordon  or  Johnstone  or  Wey- 
land,  and  the  descendants  of  her  body,  shall  be  excluded  and  debarred  from  the 
succession  to  the  said  entailed  estates  :  And  my  said  trustees  shall  ca\ise  the  said  deed 
or  deeds  of  entail,  to  be  executed  by  them,  to  be  recorded  in  the  Register  of  Tailzies, 
and  also  in  the  Books  of  Council  and  Session,  and  proper  feudal  titles  completed 
thereon,  so  as  to  render  the  same  effectual  in  terms  of  law ;  declaring  that  the  pur- 
chases may  be  made  by  my  said  trustees  from  time  to  time,  as  may  be  judged  most 
eligible,  according  to  the  state  of  the  trust-funds,  and  the  opportunities  which  may 
offer  of  making  suitable  and  convenient  purchases  :  Further,  as  it  is  my  particular 
wish  and  desire  that  my  family  burial-place  in  Edinburgh  shall  descend  along  with 
my  entailed  estates,  I  hereby  direct  my  said  trustees  to  include  the  same  in  the  deed 
of  entail  to  be  executed  by  them  in  favour  of  my  eldest  son.  Captain  John  Gordon, 
and  his  heirs  whatsoever ;  whom  faiUng,  the  other  substitutes  above  mentioned,  so 
as  the  said  burial-place  may  always  remain  in  the  family,  and  go  along  with  my  en- 
tailed lands  and  estates  in  Mid-Lothian,  and  remain  inseparable  therefrom  in  all  time 
coming."  The  deed  then  proceeds, — "  Lastly,  After  the  residue  or  free  reversion  of 
my  estates  shall  be  so  invested  in  the  purchase  of  lands  and  heritages,  and  the  same 
settled  and  secured  in  manner  foresaid,  I  appoint  my  said  trustees  to  denude  of  this 
trust :  .  .  .  And  I  hereby  revoke  and  recall  all  deeds  of  settlement  and  deeds  of  tailzie 
or  provision,  and  all  other  deeds  heretofore  executed  by  me,  in  so  far  as  the  same  are 
or  may  be  inconsistent  with  these  presents ;  but  with  this  express  provision  and  de- 
claration, that  if  this  deed  of  settlement  should  be  reduced  or  set  aside,  or  from  any 
cause  become  inoperative  or  ineffectual,  then  the  foresaid  deeds  of  settlement,  deeds 
of  tailzie  or  provision,  and  other  deeds  executed  by  me  previous  to  the  date  of  these 
presents,  shall  remain  valid  and  effectual,  and  receive  full  force  and  effect  in  all  courts 
of  law  or  equity,  anything  herein  contained  to  the  contrary  notwithstanding,  it  being 
my  express  wish  and  desire  that  if  the  present  deed  of  settlement  is  not  to  be  given 
effect  to,  my  previous  deeds  for  settling  and  securing  the  succession  to  my  heritable 
estates  in  the  persons  of  my  said  sons,  Captain  John  Gordon  and  Charles  Gordon, 
in  preference  to  all  other  persons,  and  for  making  a  suitable  provision  to  my  said 
daughter,  Susan  Gordon,  shall  continue  in  full  force  and  effect,  so  that  the  succession 
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to  my  heritable  estates  may  be  secured  preferably,  and  in  the  first  place,  to  my  own 
sons  and  their  heirs  whatsoever,  before  any  other  person  can  claim  to  succeed  to^me, 
and  that  my  said  daughter  may  be  fully  secured  in  the  [503]  provisions,  either  now 
or  formerly  secured  or  settled  on  her, — reserving  always  full  power  to  me,  at  any  time 
of  my  life,  to  alter,"  &c. 

Colonel  Gordon  left  no  lawful  issue,  and  of  his  two  natural  sons,  Captain  John 
Gordon  and  Charles  Gordon,  mentioned  in  the  sixth  purpose  of  the  trust,  the  former 
alone  survived,  Charles  having  predeceased  his  father  without  leaving  issue. 

The  whole  prior  purposes  of  the  trust  having  been  fulfilled,  the  residue,  amounting 
to  upwards  of  £250,000,  came  to  be  held  by  the  trustees  for  the  purpose  of  purchasing 
lands,  and  of  executing  deeds  of  entail  in  terms  of  the  sixth  direction  of  the  trust-deed. 

In  February  1863  the  present  action  was  raised  by  Captain  John  Gordon  against— 
(1)  Colonel  Gordon's  trustees  under  the  trust-settlement  of  28th  May  1853 ;  and  (2) 
Lieutenant-Colonel  Charles  Henry  Gordon,  nephew  and  heir  whatsoever  of  Colonel 
Gordon  the  truster. 

The  summons  concluded  (1)  for  declarator  that  the  trust-settlement  of  28th  May 
1853»and  codicil  "  do  not  contain  a  valid  or  effectual  direction  to  the  defenders,  the 
said  trustees,  to  make  and  execute  a  valid  and  eflPectual  deed  or  deeds  of  strict  entail 
of  the  lands  directed  to  be  purchased  with  the  residue  of  the  trust-estate  of  the  said 
deceased  Colonel  John  Gordon,  now  vested  in  the  defenders,  the  said  trustees,  and 
that  the  said  residue  is  subject  to  the  debts  and  deeds  of  the  pursuer,  and  that  the  pursuer 
is  entitled  to  the  said  residue  as  his  own  absolute  property,  free  from  the  conditions 
and  restrictions  of  ^tail,  and  to  have  the  said  residue  paid  over  and  transferred  to 
him  in  fee-simple  for  his  own  absolute  use,  and  that  according  to  the  true  intent  and 
meaning  of  the  deeds  of  settlement  of  the  said  deceased  Colonel  John  Gordon  "  ;  and  for 
declarator  that  the  defenders,  as  trustees  foresaid,  "  are  not  entitled  to  purchase  lands 
with  the  residue  of  the  trust-estate  vested  in  them  by  virtue  of  the  said  deed  of  settlement 
and  codicil,  and  are  not  entitled  to  convey  the  lands  so  purchased  by  a  deed  of  strict  entail 
in  favour  of  the  pursuer  and  the  heirs  mentioned  in  the  said  trust-deed  and  codicil, 
but  are  bound  to  pay  over  the  said  residue  of  the  trust-estate  to  the  pursuer  as  his 
absolute  and  unlimited  property  " ;  and  for  payment  by  the  trustees  of  "  the  sum  of 
£251,598,  15s.  4d.  sterling,  being  the  amount  of  the  personal  estate  situated  in  Scot- 
land which  belonged  to  the  said  deceased  Colonel  John  Gordon  at  the  date  of  his  death," 
with  interest,  but  under  deduction  of  the  truster's  debts  paid  by  the  trustees,  and 
any  sums  of  residue  already  invested  by  them  in  the  purchase  of  lands  in  implement 
of  the  direction  contained  in  the  trust-deed. 

The  pursuer  averred, — (Cond.  10)  "  Charles  Gordon  having  predeceased  the 
truster  without  heirs,  and  the  truster  having  nominated  no  other  heirs,  any  lands 
which  might  be  purchased  with  said  residue  would  devolve  on  the  pursuer,  the  destina- 
tion in  the  deed  of  entail  thereof  directed  to  be  execute  by  purpose  sixth  of  the  said 
disposition  and  deed  of  trust-settlement  of  the  said  deceased  Colonel  John  Gordon 
being  to  the  pursuer  and  his  heirs  whatsoever,  the  eldest  heir-female  and  the  descendants 
of  her  body  excluding  heirs-portioners,  and  succeeding  always  without  division  ;  whom 
failing,  then  to  the  heirs  whatsoever  of  the  said  deceased  Colonel  John  Gordon,  and 
their  assignees,  excluding  the  truster's  third  sister,  Charlotte  Gordon,  or  Johnstone, 
or  Weyland,  and  the  descendants  of  her  body.  But  the  said  trust-deed  of  the  said 
Colonel  John  Gordon  does  not  direct  the  said  trustees  to  execute  an  effectual  strict 
entail  of  the  lands  to  be  purchased  with  said  residue,  according  to  the  Act  1685,  c.  22, 
inasmuch  as  it  directs  the  lands  so  to  be  purchased  to  be  disponed  to  and  settled  upon 
the  pursuer  *  and  his  heirs  whatsoever,'  without  specifying  any  particular  class  or 
classes  of  heirs  different  from  those  to  whom  the  said  lands  would  descend  according 
to  the  legal  order  of  succession."  (Cond.  11)  "  The  said  destination  in  favour  of  the 
pursuer  '  and  his  heirs  whatsoever,'  excluding  heirs-portioners,  [604]  directed  by  said 
trust-deed  to  be  inserted  in  the  deed  or  deeds  of  entail  of  the  lands  to  be  purchased 
with  said  residue,  is  not  a  destination  conceived  in  accordance  w^ith  the  sound  legal 
construction  and  requirements  of  the  Act  1685,  nor  can  a  valid  and  effectual  strict 
entail  be  constituted  in  such  terms."  (Cond.  13)  "  The  pursuer  does  not  vrish  the 
said  residue  invested  in  the  purchase  of  lands  to  be  conveyed  to  him  and  his  heirs 
\id;iatsoever  in  the  terms  specified  in  the  trust-deed,  and  as  lie  has  been  advised  that  under 
a  disposition  or  alleged  deed  of  tailzie,  such  as  that  directed  by  the  trust-deed,  he  would 
be  fee-simple  proprietor  of  the  lands  so  conveyed,  he  has  required  the  trustees,  instead 
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of  investing  the  residue  in  lands,  to  pay  over  the  residue  to  himself,  that  he  may  dispose 
thereof  at  pleasure."  The  pursuer  also  set  forth  the  43d  section  of  the  Entail  Amend- 
ment Act,  11  &  12  Vict.  c.  36,  which  provides  that  where  any  tailae  shall  not  be 
valid  and  effectual,  in  terms  of  the  Act  1685,  "  in  regard  to  the  prohibitions  against 
aKenation,  contraction  of  debt,  and  alteration  of  the  order  of  succession,  but  shall  be 
invalid  as  regards  any  one  of  these,  such  tailzie  shall  from  the  date  of  the  Act  be  deemed 
invalid  as  regards  all  the  prohibitions,  and  shall  be  subject  to  the  deeds  and  debts  of  the 
heir  in  possession,  and  his  successors  " ;  and  which  further  provides,  that  *"  where  any 
money,  or  other  property,  real  or  personal,  has  been  or  shall  be  invested  in  trust  for 
the  purpose  of  purchasing  lands  to  be  entailed,  or  where  any  lands  are  or  shall  be 
directed  to  be  entailed,  but  the  direction  has  not  been  carried  into  effect,  such  trust- 
money  or  other  projperty,  and  such  lands,  though  still  unentailed,  may  be  dealt  with 
under  this  Act  in  all  respects  as  such  lands  might  have  been  dealt  with  if  entailed  in 
terms  of  such  trust  or  directions." 

The  pursuer  pleaded; — (1)  The  trust-disposition  of  Colonel  John  Gordon  does 
not  contain  directions  to  the  trustees  to  execute  a  valid  and  effectual  deed  of  entail 
of  the  estates  and  others  thereby  conveyed,  and  thereby  directed  to  be  purchased, 
and  the  pursuer,  under  the  said  trust-deed,  is  absolute  and  fee-simple  proprietor  of 
the  whole  residue  of  the  trust-estate.  (2)  There  being  no  vaUd  direction  to  and  no 
power  in  the  trustees  to  execute  a  vaUd  and  effectual  entail  under  the  said  trust-deed, 
the  pursuer,  as  the  absolute  and  fee-simple  proprietor  of  the  residue,  is  entitled  to 
prevent  the  trustees  from  investing  the  same  in  land,  and  the  trustees,  on  the  pursuer's 
requisition,  are  bound  to  pay  over  the  residue  to  him.  (3)  It  being  incompetent  by 
the  law  of  Scotland,  and  under  the  Act  1685,  to  entail  an  estate  upon  a  person  and 
his  heirs  whatsoever,  with  or  without  an  exclusion  of  heirs-portioners,  and  without 
specifying  any  particular  class  or  clashes  of  heirs,  the  direction  in  the  disposition  and 
aeed  of  trust-settlement  is  invaUd  and  ineffectual  to  make  a  strict  entail,  and  the 
pursuer  is  entitled  to  stop  an  ineffectual  and  useless  purchase,  and  an  inept  entail, 
and  he  is  entitled  to  decree  of  declarator  as  concluded  for.  (4)  The  destination  to  the 
pursuer  and  his  heirs  whatsoever  being  a  fee-simple  destination,  the  exclusion  of  heirs- 
portioners  in  the  pretended  deed  of  entail  directed  to  be  executed  cannot  alter  the  nature 
of  the  deed  from  a  fee-simple  conveyance  to  a  deed  of  strict  entail ;  and,  therefore,  as 
the  intended  conveyance  to  the  pursuer  would  be  a  conveyance  in  fee-simple,  he  is 
entitled  instead  thereof  to  demand  payment  of  the  uninvested  money.  (5)  The  unin- 
vested residue  of  the  trust-estate  being  the  property  of  the  pursuer,  he  is  entitled  to 
deal  therewith  at  pleasure,  and  to  prevent  the  same  from  being  invested  in  lands  con- 
trary to  his  wishes. 

Colonel  Gordon's  trustees  alone  defended  the  action.  They  pleaded, — (1)  The 
conclusions  of  the  action  are  ill-founded,  and  the  defenders  are  entitled  to  absolvitor, 
in  respect  that  under  the  trust-deed,  according  to  the  sound  construction  thereof, 
the  trustees  are  bound  to  apply  the  residue  in  the  purchase  of  lands  as  therein  directed, 
and  to  execute  a  deed  or  deals  of  strict  entail  of  the  lands  so  to  be  purchased  in  favour 
of  the  persons  therein  [505]  mentioned,  and  containing  the  declarations  and  pro- 
visions therein  specified.  (2)  The  pleas  maintained  by  the  pursuer,  being  ill-founded 
in  law  and  in  fact,  ought  to  be  repelled,  and  the  defenders  ought  to  be  assoilzied  from 
the  conclusions  of  the  action. 

The  question  thus  raised  between  the  parties  turned  upon  the  effect  to  be  given 
to  the  direction  contained  in  the  sixth  purpose  of  the  trust-deed.  The  only  part  of 
the  deed  which  need  be  referred  to,  in  addition  to  those  above  quoted,  is  the  narrative 
with  which  the  deed  commences : — "  I,  Lieutenant-Colonel  John  Gordon  of  Cluny, 
considering  that  upon  the  28th  December  1833,  I  executed  a  deed  of  strict  entail  of 
my  estates  of  Cluny  and  others,  in  the  counties  of  Aberdeen,  Banff,  Mid-Lothian,  and 
Nairn,  in  favour  of  myself  and  the  heirs-male  and  female  of  my  body ;  whom  failing, 
to  any  person  or  persons  to  be  named  by  me  in  any  nomination  or  other  writing  to  be 
executai  by  me  at  any  time  of  my  life ;  whom  failing,  to  the  other  heirs  and  substitutes 
therein  mentioned  :  That  on  the  15th  day  of  October  1835  I  executed  a  deed  of  exercise 
of  my  reserved  powers  under  said  entail,  whereby  I  called  to  the  succession  of  my  said 
entailed  estates  Charles  Gordon,  my  youngest  natural  son,  then  living  in  family  with 
me  at  Cluny  Castle,  and  his  heirs  whatsoever ;  whom  failing,  my  eldest  natural  son, 
John  Gordon,  now  Captain  John  Gordon  of  the  Aberdeenshire  Militia,  and  now  or 
lately  residing  with  me  at  Cluny  Castle,  and  his  heirs  whatsoever;  whom  failing, 
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the  other  heirs  and  substitutes  therein  mentioned :  That  of  the  same  date  I  executed 
a  general  disposition  and  deed  of  settlement  in  favour  of  the  trustees  therein  named 
of  my  whole  real  and  personal  estates  (including  my  entailed  estates  for  special  pur- 
poses), then  belonging  or  that  might  belong  to  me  at  the  time  of  my  death,  and  that 
for  the  uses,  ends,  and  purposes  therein  specified :  That  upon  the  24th  day  of  April 
1837  I  executed  a  last  will  and  testament  for  regulating  the  succession  to  my  Engush 
and  West  India  Estates,  and  by  which  the  same  were  made  over  to  the  trustees  in  my  said 
deed  of  settlement  for  the  purposes  therein  specified :  That  upon  the  4th  day  of  January 
1847  I  executed  a  supplementary  deed  of  settlement  for  regulating  the  succession  to 
my  estates  of  South  Uist,  Benbecula,  and  Barra,  in  the  county  of  Inverness,  and  the 
estate  of  Midmar,  in  the  county  of  Aberdeen,  acquired  by  me  by  purchase  since  the 
date  of  my  said  deed  of  entail,  and  for  the  other  purposes  therein  specified :  That  upon 
the  21st  day  of  February  1852  I  granted  a  disposition  of  my  estate  of  Midmar  in  favour 
of  myself  in  liferent,  and  of  my  said  eldest  son  John  Gordon,  and  his  heirs  and 
assignees,  in  fee,  for  the  purpose  of  qualifying  him,  in  terms  of  the  Act  of  Parliament, 
as  a  deputy-lieutenant  in  the  county  of  Aberdeen,  .  .  .  but  he  has,  by  bond  and  obli- 
gation, of  date  the  24th  day  of  February  1852,  agreed  to  hold  the  said  estate  under 
the  title  of  a  strict  entail,  as  I  may  direct,  and  to  renounce  and  discharge,  upon  his 
succession  under  such  entail,  his  infeftment  under  said  disposition,  and  to  hold  and 
enjoy  the  estate  under  such  entail  exclusively :  That  upon  the  21st  day  of  June  1852, 
I,  on  the  narrative  and  for  the  causes  therein  specified,  executed  a  new  disposition 
and  deed  of  settlement  of  my  whole  estates  and  efi'ects,  heritable  and  moveable,  real 
and  personal,  then  belonging  or  that  should  belong  to  me  at  the  time  of  my  decease, 
and  that  to  and  in  favour  of  James  Brands  Allan,  Esquire,  M.D.  of  the  University 
of  Edinburgh;  lately  residing  at  Guny  Castle,"  and  others,  "  as  trustees,  for  the  uses, 
ends,  and  purposes  therein  specified:  .  .  .  And  now,  seeing  that  the  titles  to  my 
present  heritable  estates  in  Scotland  are  underetood  to  be  complete,  and  the  estates 
feudally  vested  in  my  person,  so  that  I  am  in  a  position  to  grant  a  special  conveyance 
to  the  whole  Scotch  heritable  estates  at  present  belonging  to  me,  and  thereby  enable 
my  said  trustees,  under  my  own  authority,  to  complete  their  titles  after  my  death  to 
these  estates,  without  the  necessity  of  having  recourse  either  to  the  Court  of  Session 
or  to  my  heir-at-law  for  that  pur-{506]-po8e ;  ^^^  *bat  it  is  my  wish  and  desire  that 
my  said  trustees  should  be  saved  the  delay,  expense,  and  inconvenience  which  might 
occur  from  any  such  reference  to  the  Supreme  Court  or  my  heir-at-law,  so  far  at  least 
as  regards  the  real  estates  after  disponed,  standing  already  duly  vested  in  my  person  : 
Therefore  I  do  hereby  give,  grant,  assign,  and  dispone  to  and  in  favour  of  the  said 
James  Brands  Allan,  .  .  .  my  said  eldest  son  Captain  John  Gordon,  ...  as  trustees, 
for  the  ends,  uses,  and  purposes  after  specified,  and  to  their  assignees,  the  lands,"  &c. 
The  import  of  the  deeds  here  referred  to,  in  so  far  as  they  can  be  supposed  to  bear  on 
the  construction  of  the  clause  in  question,  is  given  by  Ix>rd  Ormidale,  postea,  p.  528. 

The  third  purpose  of  the  trust  contained  a  direction  to  the  trustees  to  execute  an 
entail  of  the  lands  held  by  the  truster  similar  in  terms  to  those  set  forth  in  the  direction 
contained  in  the  sixth  purpose,  and  the  trustees  carried  out  this  direction  by  executing 
an  entail  in  favour  of  the  pursuer,  **  the  said  Captain  John  Gordon,  and  his  heirs  what^ 
soever,  the  eldest  heir  female  and  the  descendants  of  her  body  excluding  heirs-portioners, 
and  succeeding  always  without  division  through  the  whole  course  of  the  female  suc- 
cession ;  whom  failing,  then  to  the  heirs  whatsoever  of  the  said  deceased  Colonel  John 
Gordon  and  their  assignees,  but  expressly  excluding  always  Charlotte  Gordon  and 
the  heirs  whatsoever  of  her  body." 

The  pursuer  having  been  advised  that  this  entail  was  ineflfectual,  and  that  he  was 
entitled  to  deal  with  the  land  thus  acquired  by  him  as  a  fee-simple  proprietor,  subse- 
quently sold  part  of  one  of  the  estates.  The  piirchaser,  in  order  to  try  the  question 
of  title,  brought  a  suspension  as  of  a  threatened  charge  for  payment  of  the  price.  It 
was  ultimately  held  in  this  suspension,  in  conformity  with  the  opinions  of  all  the  Judges 
except  Lord  Curriehill,  that  the  entail  was  ineffectual,  and  tnat  the  pursuer  was  a 
fee-simple  proprietor. --See  Macgregor  v.  Gordon,  22d  January  1864,  ante,  vol.  iii. 
p.  148. 

In  the  present  action  the  Ix)rd  Ordinary,  on  7th  March  1866,  pronounced  the 
following  interlocutor : — "  Finds  that  the  disposition  and  deed  of  trust-settlement 
of  the  deceased  Colonel  John  Gordon  dated  28th  May  1853,  and  codicil  thereto  dat«d 
30th  June  1854,  under  which  the  defenders  act,  do  not  contain  a  vahd  or  effectual 
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direction  to  the  defenders,  as  trustees,  to  make  and  execute  an  entail  which  would  be 
Talid  and  effectual  as  such,  in  the  sense  of  the  statute  1685,  cap.  22,  and  consequently, 
that  under  the  provisions  of  the  statute  of  the  11th  &  12th  Vict.  cap.  36,  the  deed  of 
ent^  contemplated  by  the  truster,  and  which  his  trustees  are  directed  to  make  and 
execute  as  aforesaid,  must  be  held  as  invalid  and  ineffectual  as  respects  the  directions 
of  the  truster  regarding  the  investment  of  the  trust-money,  funds,  and  other  property 
held  by  them,  and  directed  to  be  entailed  as  aforesaid :  Therefore,  and  with  reference 
to  the  foresaid  finding,  repels  the  first  plea  in  law  stated  in  defence  for  the  trustees ; 
and  to  the  extent  above  specified,  finds,  declares,  and  decerns,  in  terms  of  the  first 
conclusion  of  the  summons ;  and  decerns  and  ordains  the  defenders  to  make  payment 
to  the  pursuer  of  the  sum  of  £261,698,  16s.  4A  sterUng,  with  interest  as  concluded  for, 
but  iinder  deduction  always  of  the  debts  of  the  said  Colonel  John  Gordon  paid  by  the 
'  trustees,  and  of  any  sums  already  paid  by  the  defenders  to  the  pursuer,  and  of  any  sum 
or  sums  of  the  said  residue  already  invested  by  them  in  the  purchase  of  lands,  in  imple- 
ment of  the  direction  contained  in  the  trust-deed ;  and  finds  no  expenses  due  to  either 
party." 

The  defenders  reclaimed. 

The  Second  Division  of  the  Court  ordered  cases,  and  thereafter,  on  23d  June  1865, 
pronounced  the  following  interlocutor : — **  Appoint  the  cases  and  previous  papers 
to  be  laid  before  the  Judges  of  the  First  Division  and  permanent  Lords  Ord&nary, 
in  order  to  their  Lordships  giving  their  opinions  [607]  ii^  writing  on  the  question 
whether  the  pursuer  is,  in  the  circumstances  of  the  case,  entitled  to  decree  in  terms  of 
t^e  petitory  conclusions  of  the  summons." 

On  29th  November  1865  the  following  interlocutor  was  pronounced : — **  The 
Lords  of  the  Second  Division  having  advised  with  the  Lords  of  the  First  Division  and 
the  permanent  Lords  Ordinary,  appoint  counsel  to  be  heard  before  the  whole  Court 
on  Tuesday  next,  the  5th  of  December,  on  the  whole  conclusions  of  the  summons ; 
but  on  the  assumption  that  a  deed  of  entail  in  favour  of  the  pursuer  and  his  heirs 
whatsoever,  whom  faiUng,  to  Charles  Gordon  and  his  heirs  whatsoever,  excluding 
heirs-portioners,  whom  failing,  to  the  heirs  and  assignees  of  the  granter,  though  con- 
taining complete  prohibitory,  irritant,  and  resolutive  clauses,  in  terms  of  the  statute 
1685,  would  not  be  an  entail  effectual  under  the  statute  1685,  but  would  vest  a  fee- 
simple  estate  in  the  pursuer." 

Argued  for  the  pursuer ; — It  had  been  already  decided  by  the  Court  in  the  case  of 
Macgregor  v.  Gordon  that  an  entail,  in  the  terms  prescribed  by  the  sixth  purpose  of 
the  trust,  would  vest  a  fee-simple  estate  in  the  pursuer ;  and,  in  terms  of  the  interlocutor, 
the  present  argument  proceeded  on  that  assumption. 

The  first  question  was,  whether  or  not  the  pursuer  was  the  only  person  intei*ested 
in  the  sixth  purpose,  and  that  depended  upon  the  effect  of  a  deed  executed  in  the  terms 
prescribed.  A  conveyance  in  favour  of  A  and  his  heirs  whatsoever  could  not  be  made 
an  effectual  entail,  nor  could  be  followed  by  an  effectual  substitution.  A  conveyance 
in  these  terms  conferred  a  feudum  simplex  on  the  disponee,  leaving  his  succession 
to  be  regulated  by  law.  There  was  no  substitution  of  heirs  to  the  disponee — no  destina- 
tion— no  tailzie.  These  terms  were  identical,  and  appUed  only  where  the  deed  pointed 
out  a  series  of  heii-s — heirs  who  should  succeed  in  virtue  of  the  deed.  The  fetters 
and  prohibitions  of  an  entail  could  only  be  applied  when  there  was  a  tailzie,  and  they 
could  always  be  appUed  when  there  was  a  tailzie — i.e.  a  nomination  of  heirs  to  succeed 
by  virtue  of  the  deed.  A  mere  reference  to  the  general  law  of  succession  was  not  a 
nomination  of  hcsredes  fadi.  The  disponee  being  thus  vested  in  the  estate  as  a  feudum 
simplex,  the  succession  being  left  to  law,  the  fetters  and  prohibitions  of  an  entail 
could  not  be  applied.  The  direction  was,  therefore,  a  direction  to  execute  a  fee-simple 
conveyance,  and  the  trustees  had  no  power  to  execute  any  other  conveyance.  They 
could  not,  at  their  own  hand,  nominate  a  series  of  hceredes  facti  not  prescribed  by  the 
granter,  and  then  impose  the  fetters.* 

The  pursuer  being  entitled  to  have  a  fee-simple  conveyance,  was  now  entitled, 
as  the  sole  beneficiary,  to  put  an  end  to  the  trust.  The  truster  had  no  doubt  intended 
that  the  lands  should  be  entailed ;  but  as  an  entail  of  the  nature  prescribed  by  him 

♦  Campbell,  May  12,  1838,  16  S.  1004;  Campbell's  Trustees  v,  Campbell,  14  S. 
770 ;  Clydesdale,  M.  14,530 ;  Kerr  v.  Innes,  June  18,  1810,  5  Pat.  320. 
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wafi  impossible  in  law,  there  was  nothing  to  be  gained  by  the  trustees  going  through 
the  form  of  executing  an  entail. 

The  right  of  a  beneficiary  might  be  limited  by  rights  granted  in  favour  of  others, 
or  by  restrictions  imposed  for  his  own  benefit ;  but  here  the  pursuer's  rights  a^  benefi- 
ciary under  the  sixtn  purpose  were  not  limited  by  any  rights  granted  in  favour  of  any 
person  either  in  existence  or  that  might  exist.  There  was  no  duty  to  the  testator 
requiring  the  trustees  to  insist  on  buyinc;  lands,  and  on  conveying  them  in  fee-simple 
to  the  sole  beneficiary  by  means  of  a  deed  in  the  form  of  an  ineffectual  entail.  As  the 
trustees  were  in  safety  to  pay  the  residue  to  the  piirsuer,  and  as  there  was  duty  to  the 
testator  to  prevent  them,  they  were  not  entitled  to  refuse.  At  present  the  pursuer 
might  sell  his  interest  in  the  trust  to  a  stranger ;  so  that  the  trustees  by  going  through 
the  process  of  purchasing  could  secure  no  possible  result  [508]  hut  that  of  diminishing 
the  value  of  the  estate.  Nothing  was  more  common  in  practice  than  an  arrangement  ' 
among  the  whole  beneficiaries  in  a  trust  to  call  upon  the  trustees  to  denude ;  and 
when  this  was  done  it  was  held  that  the  trustees  could  not  refuse  to  do  so.*  The 
right  of  beneficiaries  to  prevent  a  conversion  directed  by  a  trust-deed  had  also  been 
recognised- 1 

Heirs  of  entail  had  been  found  entitled  to  require  payment  of  money  held  by  Par- 
liamentary trustees  and  others  for  the  purchase  of  lands  to  be  held  under  entails  which 
had  been  ascertained  to  be  defective.^  Apart  from  alimentary  provisions,  where  the 
law  gave  effect  to  restrictions  imposed  for  behoof  of  the  beneficiary,  there  could  be 
no  limitation  on  the  right  of  a  sole  beneficiary.  The  law  of  England,  which  on  this 
matter  was  based  upon  the  same  principles  as  the  law  of  Scotland,  afforded  similajr 
illustrations.§ 

Argued  for  the  defenders ; — ^Though  the  defenders  did  not  admit  that  an  entail 
in  the  terms  prescribed  would  not  be  valid,  they  could  not  dispute  that  the  cases  of 
Leny  of  Dalswinton,  and  Macgregor  v.  Gordon,  were  adverse  to  them.  But  it  was  not 
necessary  that  the  deed  should  be  in  the  terms  prescribed.  If  the  fair  construction 
of  the  trust-deed  led  to  the  conclusion  that  by  heirs  whatsoever  of  John  Gordon,  the 
truster  meant  the  heirs  whatsoever  of  his  body,  the  trustees  were  entitled  to  execute 
a  deed  with  the  latter  destination,  and  that  destination  could  be  effectually  fenced. 
The  truster  had  directed  an  effectual  entail  to  be  made,  and  that  could  be  executed  if 
it  was  clear  that  by  heirs  whatsoever  of  John  Gk)rdon,  he  intended  the  heirs  of  his  body. 
That  he  did  so  was  obvious,  John  Gordon  being  a  natural  child.  In  many  cases  designa- 
tions of  heirs  in  destinations  had  received  peculiar  constructions,  from  other  parts  of 
the  deed  shewing  that  the  granter  had  used  them  in  a  special  sense.)!  Further,  even 
if  it  were  impossible  for  the  trustees  to  execute  an  effectual  entail  under  this  direction, 
there  was  no  reason  why  a  deed  in  the  terms  prescribed  might  not  be  effectual  as  a 
simple  destination.  If  the  pursuer  should  die  without  altering  the  destination,  the 
lands  would  be  carried  to  the  parties  called  as  substitutes.    In  any  view,  the  pursuer's 

*  Rainsford  v.  Maxwell,  Feb.  6,  1852,  U  D.  450 ;  Pretty  r.  Newbigging,  March 
1,  1854,  16  D.  667 ;  Foulis  v.  Foulis,  Feb.  3,  1857,  19  D.  362 ;  Martin  r.  Bannatyne, 
March  8,  1861,  23  D.  705;  Robertson  t\  Davidson,  November  24,  1846,  9  D.  152; 
Brown  i;.  Campbell,  March  16,  1855,  17  D.  759;  M*Lachlan's  Executors  v.  Scott, 
January  16,  1850,  12  D.  467. 

t  Grindlay  v.  Grindlay's  Trustees,  Nov.  9,  1853,  16  D.  27 ;  Graham  v.  Lynedoch's 
Trustees,  March  15,  1852,  15  D.  558,— H.  L.,  2  Mac(L  295. 

t  Broun  v.  Bank  of  Scotland,  Dec.  14,  1838,  1  D.  251 ;  Gilmour  i\  Caddell,  July 
5,1838,16  8.1261. 

§Jarman  on  Wills  (ed.  1861),  vol.  i.  pp.  367,  564,  567;  Yates  v.  Compton,  2  P. 
Williams,  308 ;  Barnes  t\  Rowley,  3  Vesey,  305 ;  Palmer  r.  Crawford,  3  Swanston, 
482;  Dawson  t\  Heam,  1  Russell  &  Mylne,  606;  Ford  r.  Batley,  17  Beavan,  303; 
in  re  Brown,  27  Beavan,  324 ;  Pulteney  v.  Darlington,  1  Brown's  Chancery  Cases, 
222 ;  Braddish  v.  Gee,  Ambler,  229 ;  Stokes  v.  Cheek,  July  2,  1859,  29  L.  J.  Chanc. 
922 ;  Short  v.  Wood,  1  P.  Williams,  47a 

II  Sprott,  May  22,  1828,  6  S.  833  ;  Campbell's  Trustees  r.  Campbell,  May  17,  1836, 
14  S.  770;  Stirling's  Trustees,  1  D.  130;  Seaton,  16  D.  658;  Ersk.  iii.  8,  sect.  4; 
Weir  V.  Steele,  1745,  M.  11,359;  Clydesdale,  M.  14,930;  Tinnoch  v.  M'Clewnan, 
November  25,  1817,  F.C.  ;  Braid  v.  Waddell,  Jan.  20,  1860,  22  D.  433;  Macewan 
V.  Pattison,  ante,  vol.  iii.  779.        i  . 
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only  right  was  to  demand  implement  of  the  direction.  He  must  take  tlie  benefit, 
subject  to  the  conditions  under  which  it  was  given.  If  the  truster's  intention  had  so 
entirely  failed  that  the  deed  should  not  be  executed,  the  pursuer  had  no  right  of  any 
kind.  *  The  43d  section  of  the  Entail  Amendment  [509]  Act  applied  only  to  the  case 
of  entails  defective  in  one  of  the  prohibitions.  It  did  not  apply  where  the  proliibitions 
were  perfect,  and  the  destination  in  fee-simple. 

The  case  was  again  called  before  the  whole  Court  on  17th  January  1866. 

Lord  President. — I  have  to  state  that  since  the  debate  the  pursuer  has  been  married 
to  my  grandniece,  and  being  thus  related  by  affinity  to  one  of  the  parties,  I  tender 
my  declinator. 

Lord  Justice-Clerk. — ^I  move  that  this  declinator  be  repelled.  The  point  has 
been  already  settled  by  several  decisions.  In  the  case  of  Sir  William  Erskine  v.  Eobert 
and  Henry  Drummond,  28th  Jime  1787  (M.  2418),  the  Lord  President  declined  in 
respect  Mr.  Henry  Drummond  was  married  to  his  brother's  daughter.  The  declinator 
was  repelled,  and  the  determination  was  ordered  to  be  marked  in  the  Books  of  Sederunt, 
which  shews  that  it  was  intended  that  it  should  be  followed  as  a  precedent  in  future. 
It  had  been  previously  decided,  in  the  case  of  Calder  v.  Ogilvie,  31st  January  1.712 
(M.  197),  that  a  Judge  might  vote  in  the  cause  of  one  who  was  married  to  his  niece, 
unless  where  the  niece  was  the  proper  party,  and  the  husband  was  only  called  for  his 
interest.  These  decisions  proceeded  upon  the  statute  1594,  c.  212,  which  only  pro- 
hibited Judges  from  voting  where  their  father,  or  brother,  or  son  was  a  party,  and  upon 
the  Act  1681,  c.  13,  which  extended  the  prohibition  to  all  relations  in  the  first  degree, 
whether  by  consanguinity  or  affinity,  and  farther  provided  that  no  Judge  should  sit 
or  vote  in  any  cause  where  he  is  uncle  or  nephew  to  the  pursuer  or  defender.  The 
latter  part  of  the  Act  of  1681  did  not,  however,  exclude  uncles  or  nephews  by  affinity. 
Similar  decisions  were  pronounced  in  three  cases  referred  to  in  Brown*s  Supplement, 
vol.  5,  p.  424. 

The  other  Judges  concurred.    The  declinator  was  accordingly  repelled. 

The  consulted  Judges  returned  the  following  written  opinions  : — 

Lord  President. — On  the  assumption  expressed  in  the  interlocutor  of  29th  Nov- 
ember 1865,  under  which  the  subsequent  very  full  and  able  argument  from  the  bar 
proceeded,  and  which  I  hold  to  be  a  correct  assumption  in  law,  I  am  of  opinion  that 
the  pursuer  is,  in  the  circumstances  of  the  case,  entitled  to  decree  in  terms  of  the 
petitory  conclusions  of  the  summons.  The  assumption  is  "  that  a  deed  of  entail  in 
favour  of  the  pursuer  and  his  heirs  whatsoever, — whom  failing,  to  Charles  Gordon 
and  his  heirs  whatsoever,  excluding  heirs-portioners,  whom  failing,  to  the  heirs  and 
assignees  of  the  granter,  though  containing  complete  prohibitory,  irritant,  and  resolu- 
tive clauses  in  terms  of  the  statute  1685, — would  not  be  an  entail  effectual  under  the 
statute  1685,  but  would  vest  a  fee-simple  estate  in  the  pursuer." 

1st,  The  reason  why  such  a  deed  would  not  be  an  entail  effectual  under  the  statute 
1685,  is  not  that  the  fettering  clauses  would  be  defective  in  their  structure,  but  that 
the  destination  prescribed  is  one  to  which  the  fetters,  sanctioned  by  the  statute  1685, 
however  skilfully  constructed,  could  not  be  applied.  According  to  the  law  of  entail, 
as  interpreted  by  decisions,  a  deed  or  destination  in  favour  of  a  particular  person  and 
"  his  heirs  whatsoever,"  is  not  a  tailzied  destination.  It  does  not  give  to  the  "  heirs 
whatsoever  "  the  rights  or  remedies  which  belong  to  heirs  of  entail  under  the  statute 
1685,  and  consequently  it  leaves  the  person  last  named  before  them  unfettered  owner. 
The  instruction  given  by  the  late  Colonel  Gordon  to  his  trustees,  was  to  make  a  deed 
in  favour  of  the  pursuer  and  "  his  heirs  whatsoever."  The  trustees  are  not  authorised 
to  make  a  deed  in  favour  of  the  pursuer  and  a  different  class  of  heirs — e.g.  "  the  heirs 
of  his  body."  If  they  were  to  do  so,  they  would  be  introducing  a  destination  different 
from  that  which  the  truster  has  described,  or,  in  other  words,  substituting  heirs  of  their 
own  selecting  or  choosing,  and  whereby,  in  certain  events,  the  estate  might  be  sent 
in  a  direction  different  from  that  which  the  truster  intended  or  would  have  sanctioned. 
The  trust-deed  does  not  empower  them  to  do  that.  The  truster  may  have  expected 
that  a  deed  such  as  he  directed  to  be  made  would  be  an  entail  effectual  under  the  statute 
1685,  and  probably  he  would  not  have  been  singular  in  entertaining  such  an  opinion. 
But  had  he  been  advised  that  a  deed  with  such  a  destination  would  not  have  that  effect, 

*  Grieve,  June  9,  1830,  8  S.  896 ;  Robertson,  9  D.  152 ;  Scott,  June  18,  1847. 
9  D.  1273 ;  Balderston  v.  Fultgn,  19  D.  293. 
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and  that,  to  make  an  entail  effectual  under  the  statute  1685,  it  would  be  nec^sary 
to  make  a  different  destination  of  the  estate,  [510]  I  do  not  know  whether  he  would  have 
directed  any  entail  to  be  made ;  or,  if  he  would  have  directed  an  entail  to  be  made, 
I  do  not  know  what  destination  he  would  have  prescribed.  I  can  at  best  only  form 
conjectures  on  these  points ;  and  although  it  is  trite  law  that,  in  construing  instructions 
to  trustees,  we  are  to  construe  them  according  to  the  intentions  of  the  truster,  in  so 
far  as  he  has  disclosed  his  intentions,  it  is  equally  trite  law  that  we  are  not  to  conjecture 
or  speculate  as  to  what  he  might  or  would  have  done  in  regard  to  a  matter  as  to  which 
he  does  not  appear  to  have  had  any  intention.  Still  less  are  we  to  alter  what  he  has 
directed  to  be  done,  in  order  that  we  may  give  effect  to  the  result  of  such  conjectures 
or  speculations.  I  am,  therefore,  of  opinion  that,  in  this  case,  the  legal  obstacle  to 
making  an  entail  that  would  be  effectual  under  the  statute  1685  is  one  that  cannot 
be  removed 

2d,  The  direction  to  the  trustees  being  to  give  to  the  pursuer  and  his  heirs  what- 
soever an  estate  effectually  entailed  under  the  statute  1685,  and  there  b^ng  an  in- 
superable obstacle  to  giving  full  effect  to  that  direction,  the  next  question  iSj  whether 
the.piursuer  can,  under  this  trust-deed,  take  benefit  to  any  other  effect,  or  whether  the 
trust-fund  does  not  fall  into  intestacy,  and  go  to  the  truster's  heirs  ah  intestato.  I 
am  of  opinion  that  the  fund  does  not  fall  into  intestacy,  and  that  the  piursuer  can  take 
benefit  under  the  trust-deed,  although  he  does  not  get  that  benefit  in  the  same  form, 
or  in  all  respects  to  the  same  effect,  as  the  truster  may  have  contemplated,  and  pre- 
sumably would  have  preferred  if  law  would  have  permitted. 

From  the  terms  of  the  trust-deed  itself,  as  well  as  from  the  nature  o£  the  reference 
it  makes  to  other  deeds,  it  is  clear  that  the  settled  leading  purpose  of  the  truster  was 
to  make  the  pursuer  his  heir  or  beneficiary  in  preference  to  his  own  heirs-at-law ; 
and  although  he  may  have  thought  that  the  further  purpose  of  perpetuity  of  succession 
after  the  pursuer  could  through  the  instrumentality  of  the  statute  1685  be  secured  by 
a  deed  containing  such  a  destination  as  he  directed,  the  failure  of  that  ulterior  object, 
by  reason  of  its  impracticability,  is  not  to  be  held  as  destructive  of  the  practicable 
leading  object — ^viz.  the  making  the  pursuer  the  primary  beneficiary  under  the  deed. 
Itherefore  thinkthat  the  trust-deed  is  not  inoperative  or  ineffectual,  and  that  the  trustees 
would  fulfil  their  duty  under  the  sixth  purpose  of  the  trust  by  purchasing  lands  and 
making  a  deed  in  the  form  of  a  deed  of  entail  in  favour  of  the  pursuer  and  his  heirs 
whatsoever,  whom  failing,  &c.,  as  prescribed  in  the  trust,  although  such  a  deed  would 
not  effectually  impose  on  the  pursuer  the  fetters  of  the  statute  1685,  but  would  place 
him  practically  in  the  position  of  a  proprietor  in  fee-simple. 

3d,  The  pursuer  contends  that,  as  he  would  be  the  unfettered  proprietor  of  any 
lands  that  might  be  so  purchased  and  settled,  and  might  immediately  sell  them,  and 
reconvert  them  into  money,  he  is  entitled  to  demand  from  the  defenders  immediate 
payment  of  the  money,  whereby  the  delay  and  expense  of  making  purchases  and  re-sales 
of  lands  would  be  avoided.  That  demand  is  resisted  by  the  trustees,  and  there  can  be 
no  doubt  of  their  title  to  resist  it.  They  are  the  proper  defenders  of  the  trust,  and  of 
any  interests  under  the  trust  that  could  be  affected  by  this  question.  But  being  of 
opinion  that  the  pursuer  is  entitled  to  have  the  lands  conveyed  to  him  and  his  heirs 
whatsoever,  in  precise  conformity  with  the  terms  of  the  destination  prescribed  by  the 
trust-deed,  and  that  his  position  and  rights  in  reference  to  the  lands  so  conveyed  would 
be  that  just  described,  I  am  further  of  opinion  that  under  the  trust  he  alone  has  any 
recognisable  interest  in  the  question  whether  lands  shall  be  purchased  and  conveyed, 
or  the  money  be  handed  over.  Further,  the  truster  having  contemplated  that  an 
entail  effectual  imder  the  statute  1685  might  be  made  with  such  a  destination  as  he 
directed,  I  regard  the  direction  to  purchase  lands  as  a  part  or  concomitant  of  the 
direction  to  make  such  an  entail,  as  a  step  necessary  towards  that  end.  But  as  such 
an  entail  cannot  be  made,  the  object  for  which  apparently  lands  were  to  be  purchased 
cannot  be  achieved,  and  consequently  there  is  now  no  good  reason  for  going  through 
the  process  of  making  such  purchase.  On  both  of  these  grounds  I  am  of  opinion 
that  in  the  circumstances  of  this  case  the  pursuer  is  entitled  to  have  the  money  paid 
over  to  him.  Cases  may  occur  in  which  a  direction  to  trustees  to  purchase  land  must 
be  literally  followed  out.  Reasons  may  appear  on  the  face  of  the  deed  or  otherwise  for 
not  allowing  the  direction  to  be  departed  from.  But,  ift  the  present  case,  it  appears 
to  me  that  there  are  on  the  face  of  the  deed  reasons  why  the  direction  as  to  the  purchase 
of  land  should  not  be  literally  followed  out. 
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[511]  Lord  Curriehill. — ^The  summons  contains  several  declaratory  conclusions, 
followed  by  a  petitory  conclusion  against  the  defenders,  the  trustees  of  the  late  John 
Gordon  of  Quny,  for  payment  of  £251,598,  15s.  4d.  (under  certain  deductions),  as  the 
free  residue  of  that  gentleman's  executry  estate.  The  only  question  upon  which  the 
opinion  of  the  consulted  Judges  is  required  by  the  interlocutor  of  the  Second  Division, 
of  22d  June  last,  is, — whether  the  pursuer  is,  in  the  circumstances  of  the  case,  etititled 
to  decree  in  terms  of  that  petitory  conclusion  ?  By  the  interlocutor  of  29th  November 
last,  their  Lordships,  although  they  appointed  counsel  to  be  heard  before  the  whole 
Court,  on  the  whole  conclusions  of  the  summons,  on  the  assumption  therein  set  forth, 
did  not  thereby  require  the  opinion  of  the  consulted  Judges  on  the  declaratory  con- 
clusions. As  they  have  thus  reserved  to  themselves  the  disposal  of  these  conclusions, 
and  the  opinions  of  the  consulted  Judges  would  not  be  countable  as  votes  in  the  judg- 
ment upon  them,  I  shall  of  course  state  no  opinion  as  to  what  that  judgment  should  be. 
At  the  same  time,  it  appears  to  be  unavoidable  to  deal,  to  some  extent,  with  the  principles 
which  are  involved  in  the  merits  of  the  declaratory  conclusions,  in  forming  an  opinion 
upon  the  petitory  one. 

The  pursuer  claims  the  executry  estate  in  virtue  of  a  provision  in  the  testamentary 
trust-settlement  of  Colonel  Gordon,  dated  28th  May  1853,  and  we  must  therefore 
see  clearly  what  is  the  precise  nature  and  effect  of  that  provision. 

And,  1.  It  does  not  contain  any  direction  or  authority  to  the  trustees  to  pay  or 
make  over  all,  or  any  part,  of  the  truster's  executry  funds  to  the  pursuer.  Hence, 
what  he  is  demanding,  in  virtue  of  this  provision,  is  not  what  was  thereby  provided  to 
him. 

2.  Nor,  on  the  other  hand,  does  the  provision  consist  of  a  de  presenti  conveyance 
by  the  truster  to  the  pursuer  of  any  specific  heritable  estate.  It  does  not  vest  in  him 
any  right  of  property.  It  leaves  the  immediate  right  to  the  defunct's  estates  and  effects 
vested  in  the  persons  of  his  trust-disponees.  And  hence,  in  virtue  of  an  elementary 
principle  in  our  law  of  succession,  the  constitution  of  that  trust  did  not  deprive  the 
defunct's  representatives  of  their  legal  right  to  his  succession,  but  was  a  resulting  trust 
for  their  behoof,  imless  the  beneficial  right  to  the  trust-estate  was  effectually  provided 
by  the  traster  to  some  third  party. 

3.  What  the  truster  did  thereby  direct  his  trustees  to  do  was,  in  the  first  place, 
to  employ  the  executry-funds  in  the  purchase  of  lands,  the  title  to  which,  however, 
was  to  be  taken,  in  the  first  instance,  to  themselves  as  his  trustees. 

4.  The  direction  by  the  truster  as  to  what  was  to  be  done  with  such  lands  was 
"  to  execute  a  deed  or  deeds  of  strict  entail  in  terms  of  the  foresaid  Act  of  Parhament 
of  Scotiand,  passed  in  the  year  1685,  entituled  an  Act  concerning  Tailzies,  of  the  whole 
of  the  foresaid  lands  so  to  be  purchased  as  aforesaid,  to  and  in  favour  of  my  said  eldest 
son  John  Gordon  "  (the  pursuer)  "  and  his  heirs  whatsoever  "  ;  whom  failing,  parties 
who  either  have  never  existed,  or  have  predeceased  the  truster ;  and  failing  them, 
"  to  my  own  heirs  whatsoever  and  their  assignee." 

What  then  was  the  nature  and  the  extent  of  the  right  which  the  trustees  were  thus 
directed  to  confer  upon  the  pursuer,  in  the  lands  which  were  to  be  purchased  with 
the  executry  1  It  was  to  be  only  such  a  limited  ownership  of  these  lands  as  would  be  in 
conformity  with  that  Act  of  1685.  By  our  law  the  jus  dominii  of  land  admits  of  being 
disintegrated  in  many  ways,  and  different  elements  thereof  may  be  bestowed  on  different 
persons — e.g.  it  may  be  split  into  liferent  and  fee — dominium  directum  and  dominium 
utile,  and  any  number  of  new  superiorities ;  or  rights  of  annualrent,  of  wadset,  or 
security  for  debt,  may  be  carved  out  of  it.  And  among  other  modes  of  so  disintegrating 
such  jus  dominiiy  and  distributing  its  elements,  it  is  competent  in  virtue  of  that  statute 
to  limit  the  fiar's  right,  so  as  to  deprive  him  of  some  of  the  most  important  attributes 
of  the  right  of  property,  and  in  particular  to  deprive  him  of  any  power  over  the  rents 
or  produce  of  the  lands  beyond  those  arising  during  his  own  hfetime.  And  accordingly 
the  only  provision  which  the  truster  made  in  favour  of  the  pursuer,  by  the  sixth  purpose 
of  his  trust,  consisted  in  a  direction  to  the  trustees  to  carve  out  of  the  jus  dominii  of  the 
lands  a  jight  of  that  Umited  and  temporary  kind  in  his  favour.  The  trust-deed  con- 
ferred upon  him  a  jxls  crediti,  and  a  corresponding/tw  actionisy  to  claim  from  the  trustees 
for  his  own  behoof  a  grant  of  only  such  a  qualified  and  temporary  right. 

As  to  what  may  be  called  the  reversion  of  the  jus  dominii  beyond  what  was 
[612]  directed  to  be  given  to  the  pursuer,  the  trustees  were  directed  to  provide  that 
the  pursuer's  heirs  whatsoever,  as  substituted  heirs  of  entail,  should  successively  have 
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such  rights  thereto  as  the  statute  allows  to  be  created  in  favour  of  such  substitutes. 
The  trustees  themselves  were  the  parties  who,  according  to  the  truster's  intention,  were 
to  be  the  obligants  to  these  parties  also  in  such  provisions.  In  this  respect  the  position 
of  the  substitutes  (supposing  at  present  the  provision  in  their  favour  to  have  been 
effectual)  would  have  been  different  from  what  it  would  have  been,  if  the  truster  himself 
had  made  the  entail,  by  conveying  the  estate  irrevocably  to  the  pursuer  himBelf  as 
institute,  with  a  destination  to  substituted  heirs.  In  that  case  the  pursuer,  aa  having 
been  made  the  owner  of  the  estate,  would  himself  have  been  rendered  the  obUgant 
in  the  jus  crediti  of  the  substitutes.  But  so  long  as  the  right  of  property  remained 
vested  in  the  truster  himself  or  his  trustees,  they,  and  not  the  pursuer,  were  the  obligants 
under  such  jus  crediti,  assuming  at  present  that  such  jus  crediti  was  effectually  created. 

4r.  The  main  purpose  for  which  the  truster  directed  this  entail  to  be  made  appears 
to  have  been  to  perpetuate  his  name  with  the  ownership  of  the  lands  so  appointed 
to  be  purchased  and  entailed  ;  for  he  directed  it  to  be  an  express  condition  of  the  entail 
that  the  successive  owners  in  possession  should  constantly  bear,  use,  and  retain  the 
surname  of  "  Gordon,"  and  the  arms  and  designation  of  "  Gordon  of  Cluny,"  in  all 
time  thereafter. 

5.  Another  condition  of  the  trust  wa£,  that,  in  the  event  of  that  trust-deed  becoming 
inoperative  or  ineffectual  from  any  cause,  then  certain  other  deeds  of  settlement — 
six  in  number,  I  think — which  he  had  previously  executed,  and  which  are  specified 
in  this  trustnleed,  should  remain  valid  and  effectual,  and  receive  full  force  and  effect. 

Such  being  the  deed  upon  which,  and  upon  which  alone,  the  pursuer  is  claiming 
the  immediate  and  entire  right  to  all  the  executry  estate  left  by  the  truster,  the  ques- 
tion is,  does  the  sixth  purpose  of  that  deed  confer  upon  him  such  a  right '?  Although 
it  does  not  do  so  in  terminis,  he  pleads  in  support  of  his  claim  that  such  an  entail  as 
the  trustees  are  directed  to  make  would  not  be  effectufil  in  law ;  that  therefore  no 
prson  whatever,  except  himself,  would  have  had  any  right  to  the  lands  directed  to 
be  purchased,  if  such  a  purchase  were  made,  and  such  entail  granted  ;  and  that  there 
thus  being  no  interest  in  any  other  person  to  have  these  directions  executed,  he  is 
legally  entitled  to  immediate  payment  of  the  whole  of  the  executry  funds. 

The  pursuer  has  not  cited  any  precedent  or  authority  for  this  demand.  And  it 
is  not  clear  on  principle,  that  when  a^  testator  directs  his  trustees  to  employ  his  funds 
in  making  a  provision  of  a  certain  specified  kind  in  favour  of  a  gratuitous  legatee, 
such  donee  can  compel  the  trustees  to  disregard  the  condition  of  the  donation,  merely 
because  the  donee,  if  the  provision  were  duly  implemented,  might  himself  be  able 
to  defeat  that  condition.  At  all  events,  I  do  not  think  that  such  an  unprecedented 
demand  ought  to  be  complied  with,  unless  the  claimant  establish  that,  beyond  all 
doubt,  no  other  party  whatever  has  any  interest  in  having  the  prescribed  conditions 
of  the  provision  carried  into  execution.  It  appears  to  me  that  in  the  present  case 
the  Court  cannot  compel  the  trustees  so  to  depart  from  the  directions  of  the  trust- 
deed  under  which  they  are  acting,  without  exposing  the  trustees  themselves  to  risk 
of  personal  responsibility ;  and  without  likewise  exposing  possible  rights  of  third 
parties,  some  of  whom  are  not  even  parties  to  this  action,  and  as  to  whom  any  decree 
in  it  would  be  res  inter  alios  judicata,  to  the  risk  of  being  infringed.  The  parties 
to  whom  I  allude  consist  of  three  classes, — ^first,  the  parties  whom  the  truster  appointed 
to  be  the  substitutes  under  the  entail ;  secondly,  the  parties  to  whom  he  conc^tionally 
provided  his  trust-estate  by  the  prior  deeds  of  settlement ;  and  thirdly,  his  legal  repre- 
sentatives, including  both  his  heir  in  heritage  and  his  next  of  kin,  or  heirs  in  mobUums. 
I  am  not  at  present  expressing  an  opinion  that  any  of  these  classes  of  persons  have  rights 
which  would  be  infringed  by  a  decree  being  pronounced  so  different  from  the  directions 
of  the  trust-deed ;  but  I  see  such  serious  risks  of  that  being  the  case  as  appear  to  me 
to  make  it  incumbent  on  the  Court,  in  hoc  statu  at  lea^t,  to  refuse  to  pronounce  such 
a  decree.  I  shall  briefly  indicate  what  appears  to  me  to  be  some  of  these  risks,  as 
to  each  of  these  three  classes  of  persons. 

1.  The  truster  directed  that  the  persons  whom  he  described  as  "the  heirs  what- 
[513]-soever  "  of  the  pursuer  should  be  placed  in  the  position  of  substituted  heirs  of 
tailzie  under  the  entail  which  he  required  the  trustees  to  make.  If  that  direction 
was  effectual,  then  all  persons  falling  under  that  description,  whether  in  existence 
or  in  spe,  would  have  a  jus  qucesitum  to  a  certain  effect  in  the  trust-funds.  But  the 
pursuer  maintains  that  a  direction  to  entail  an  estate  to  substitutes  so  described  is 
ineffectual.    I  think  that  a  direction  to  destine  an  estate  to  the  heirs  whatsoever  of 
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a  nominatim  stirps  is  ambiguous,  and  that  its  efficacy  depends  upon  which  of  two 
meanings  it  is  intended  to  express — ^that  is  to  say,  whether  it  is  according  to  the  rules 
of  intestate  succession,  or  according  to  the  rules  of  tailjsied  succession — the  granter 
truly  intends  the  desceftt  to  take  place.  On  the  one  hand,  if  the  granter's  meaning 
be  that  the  descent  of  the  persons  so  described  is  to  take  place  according  to  the  rules 
of  legal  or  intestate  succession,  I  think  that  the  destination  is  not  an  effectual  substitu- 
tion of  heirs  under  the  statute  1685 ;  because,  according  to  these  laws,  such  order 
of  descent,  in  some  contingencies,  carries  away  the  succession  to  persons  not  con- 
nected by  blood  with  the  stirps.  That  such  is  the  effect  of  the  rules  of  intestate  suc- 
cession is  well  expounded  in  the  opinions  of  some  of  the  Judges  in  the  case  of  Macgregor 
V.  Grordon,  1864,  3  Macph.  148,  and  in  the  prior  cases  of  Primrose,  16  D.  p.  598, 
and  of  Leny,  22  D.  1272  ;  and  in  that  exposition  I  entirely  concur.  Nor  do  I  think 
that  in  the  present  case  the  objection  could  be  obviated,  as  has  been  contended  for  by 
the  defenders,  by  holding  that  the  trustees  are  entitled  to  limit  the  destination  to  the 
heirs  of  the  body  of  the  pursuer.  I  think  that  the  trustees  would  not  be  warranted 
to  describe  the  substitutes  in  the  deed  of  entail  by  any  terms  other  than  those  directed 
by  the  truster  himself,  leaving  the  true  meaning  of  that  destination  to  be  ascertained 
according  to  the  appropriate  rules  of  construction. 

On  the  other  hand,  if  the  meaning  of  the  granter  of  such  a  provision  be  that  the 
descent  is  to  take  place  according  to  the  rules  of  tailzied  succession,  the  effect  of  one  of 
these  rules  would  be  to  render  impossible  the  occurrence  of  such  a  diversion  of  the 
succession  from  the  blood  of  the  stirps  as  might  be  produced  by  the  operation  of  the 
rules  of  intestate  succession.  The  rule  of  tailzied  succession  to  which  I  refer  is  this — 
that  when  a  class  of  heirs  of  tailzie  is  described  as  consisting  of  heirs  of  any  kind  what- 
ever of  a  certain  stirps,  the  only  person  who  can  succeed  under  such  destination  on 
each  renewal  of  the  investiture,  is  he  who  shall  then  be  in  the  position  of  being  the 
nearest  heir,  of  the  prescribed  character,  to  the  stirps ;  and  that  the  persons  who 
shall  be  successively  in  that  position  shall  always  exclude  or  cut  off  from  the  succession 
such  persons  as  are  nearest  heirs  of  the  same  character  of  the  immediately  preceding 
owners,  unless,  indeed,  these  persons  happen  (as  is  often  the  case)  to  be  likewise  the 
nearest  heirs,  in  the  prescribed  character,  of  the  stirps  himself.  I  endeavoured  to 
expound  and  illustrate  this  rule  of  tailzied  succession  in  my  opinion  in  the  case  of  Mac- 
gregor V,  Gordon,  above  mentioned ;  and  I  refer  to  that  opinion  for  my  view  of  this 
matter ;  but  it  must  be  taken  from  my  opinion  as  stated  by  myself,  and  not  from 
glosses  of  it  which,  by  mistake,  are  attributed  to  me  in  the  reported  opinions  of  some 
of  my  brethren,  which  indicate  that  my  view  on  ^this  subject  was  misunderstood. 
This  rule  of  tailzied  succession  is  in  daily  observance  in  Scottish  conveyancing ;  and 
it  is  as  effectual  in  keeping  the  succession  within  the  blood  of  the  stirps  when  the 
substitutes  are  his  heirs-general  as  when  they  are  the  heirs  of  his  body,  or  his  heirs  of 
any  other  kind ;  because  persons  standing  in  the  relation  of  heirs  of  any  kind  to  a 
stirpe  must  necessarily  be  connected  with  him  by  consanguinity.  A  number  of  entailed 
estates  in  Scotland  are  accordingly  held  under  destinations  to  heirs-general.  In  par- 
ticular, those  entailed  estates  which  are  held  under  destinations  to  heirs-female  of  a 
stirps  are  in  this  predicament.  The  heirs-general  are  described  in  such  entails  by  that 
form  of  expression,  because  the  entailers,  from  some  predilection  for  male  successors 
in  their  estates,  have  called  such  heirs  to  the  succession — in  the  event  of  the  non-exist- 
ence or  the  failure  of  lineal  male  issue  of  such  stirps ;  and  in  the  conventional  language 
of  Scottish  conveyancing  the  expression  "  heirs-female "  in  such  cases  does  not  mean 
heirs  of  the  female  sex  only,  but  (to  use  Erskine's  words — ^iii.  8,  48)  is  **  a  well-known 
term  denoting  the  heir-at-law,  after  the  failure  of  the  lineal  male  issue."  It  truly 
means  in  such  a  case  heirs  whatsoever,'  even  although  they  should  be  females.  And 
since  entails  are  effectual  under  destinations  to  heirs-at-law  of  a  stirps, — even  when 
these  have  been  described  by  such  artificial  language,  [514]  ^^^  their  succession  has 
been  made  dependent  upon  a  condition  which  might  eventually  have  excluded  them, — 
a  fortiori  are  entails  effectual  under  destinations  to  the  heirs-at-law  of  a  stirps  in  cases 
where  the  entailers  (having  no  such  predilection  for  successors  of  the  male  sex)  call 
such  heirs  to  the  succession  by  explicit  and  unambiguous  language,  and  without  exjwsing 
them  to  the  risk  of  such  exclusion  1  The  operation  of  this  rule  of  tailzied  succession 
18  also  exemplified  by  the  descent  of  those  Scottish  peerages  which  are  destined  to 
the  heirs-general  of  the  grantees ;  and  which  (as  the  descent  of  such  honours  takes 
place  according  to  the  rules  of  tailzied  succession)always  descend  to  the  personswho  stand 
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in  the  position  of  the  heir&-general  of  the  ^antees  (the  eldest  heir-portioner  succeeding 
without  division),  to  the  exclusion  of  all  who  are  strangers  in  blood  to  them. 

The  question  then  is,  whether  it  was  according  to  the  rules  of  intestate  succession — 
or  according  to  the  rules  of  tailzied  succession — Colonel  Gofdon  truly  intended  the 
descent  to  take  place  of  the  persons,  in  favour  of  whom,  under  the  description  of  "  the 
heirs  whatsoever "  of  the  pursuer,  he,  by  the  trust-settlement  of  28th  May  1853, 
appointed  the  estate  to  be  entailed.  That  intention  is  to  be  gathered  in  the  usual 
manner  from  the  language  and  the  general  object  and  scope  of  the  trust-deed  itself. 
Although  I  do  not  feel  difficulty  at  present  in  that  question,  I  abstain  from  expressing 
any  opinion  upon  it,  for  several  reasons — ^First,  because  parties  who  may  possibly  be 
interested  as  deeply,  at  least,  as  the  pursuer  himself  in  that  question — viz.  the  legal 
representatives  of  the  truster,  and  likewise  the  persons  who  were  made  beneficiaries 
under  his  former  deeds  of  settlement — are  not  parties  to  the  present  action,  and  any 
judgment  in  it  to  their  prejudice  might  be  challengeable  by  them  as  res  inter  alios ; 
secondly,  because,  although  the  trustees  have  appeared  in  this  action  in  support  of 
the  entail,  and  have  stated  in  support  of  it  one  plea,  which  appears  to  me  to  be  untenable, 
they  have  not  argued  nor  even  stated  on  the  record  the  plea  upon  which  the  claim 
of  the  substituted  heirs  appears  to  me  to  depend — ^viz.  the  plea  that  it  was  according 
to  the  laws,  not  of  intestate  succession,  but  of  tailzied  succession,  the  truster  intended 
the  descent  of  these  heirs  to  be  regulated.  The  pursuer,  consequently,  has  not  met 
or  discussed  such  a  plea.  And  on  the  ground  of  that  plea  being  competent  to  and 
omitted  by  the  trustees,  a  judgment  against  them  in  this  action  might  possibly  here- 
after be  challengeable  by  the  beneficiaries.  And,  thirdly,  because  the  decision  of  the 
declaratory  conclusions  of  this  action  may  possibly  depend  upon  this  very  question ; 
and  the  decision  of  these  conclusions  remains  exclusively  with  their  Lordships  of  the 
Second  Division;  and  we  do  not  certainly  know  what  it  may  be.  All,  therefore, 
I  at  present  say  regarding  this  question  is,  that  the  pursuer  has  not  hitherto  made  it 
clear  to  me  that  the  class  of  persons,  whom  the  truster  directed  to  be  placed  in  the 
position  of  substitutes  or  heirs  of  entail,  can  never  have  any  right  or  interest  in  the 
executry  funds  in  dispute ;  and  that  therefore  the  pursuer  is  not  in  hoc  statu  entitled 
to  call  upon  the  Court  to  decern  the  trustees  to  pay  over  all  these  funds  to  himself, 
instead  of  employing  them  according  to  the  directions  of  the  trust-deed. 

2.  But  even  assuming  that  the  executry  funds  could  not  be  efi'ectually  employed 
for  the  purpose  specified  in  the  sixth  purpose  of  the  trust-deed,  would  it  necessarih' 
follow  that  the  trustees  are  bound  to  pay  all  these  funds  to  the  pursuer  ?  Is  it  certain 
that,  in  that  case,  neither  of  the  other  two  classes  of  persons  already  referred  to  would 
have  any  interest  in  these  funds  1  Neither  the  persons  who  are  beneficiaries  under 
the  truster's  former  settlements,  nor  the  truster's  next  of  kin,  who  are  his  legal  heirs 
in  mobilibtis,  have  been  called  as  parties  in  this  action ;  and  therefore  any  decree  in 
this  action  would,  qiwad  such  parties,  be  res  inter  alios  acta  et  judicata,  and  would 
therefore  be  of  no  effect  in  any  subsequent  question  between  them  and  either  the 
pursuer,  or  the  defenders,  of  the  present  action.  And  although  the  heir-at-law  of 
the  truster  has  been  called  as  a  defender,  yet  aa  he  has  not  entered  appearance,  no 
decree  in  absence  would  even  quoad  him  be  res  judicata.  Nor  have  the  trustees  even 
professed  to  undertake  the  duty  of  defending  the  action  on  behalf  of  these  parties. 
It  appears  that  they  do  not  consider  that  they  have  a  duty  to  perform  to  these  parties, 
in  the  event  of  the  directions  in  the  trust-deed,  as  to  providing  an  entailed  estate, 
being  found  to  be  ineffectual.  In  the  record  they  have  stated  no  defence  against 
the  action  in  reference  to  such  a  contingency.  And  in  their  printed  case  to  the  Court, 
what  they  say  with  refer-[515]-ence  to  such  a  state  of  matters  is  only,  that  **  if  the 
pursuer's  argument  involves  the  idea  that  Colonel  Gordon's  purpose  of  making  an 
entail  has  failed,  the  defenders  submit  that  it  is  for  your  Lordships'  consideration 
whether  the  sixth  purpose  of  the  trust  has  not  failed  altogether."  But  as  they  neither 
have  pleaded  in  the  record  in  this  action  any  defence  in  reference  to  that  contingency, 
nor  have  convened  the  parties  who  may  be  interested  in  that  question  by  any  appro- 
priate action,  the  Court  cannot  be  called  upon  to  decide  that  question  in  the  present 
action,  in  which  the  persons  who  may  have  the  interest  in  it  neither  are  themselves 
parties  nor  are  represented  by  the  defenders. 

With  regard  to  the  former  of  these  classes  of  persons — viz.  the  beneficiaries  under 
the  former  settlements — ^I  do  not  know  who  they  are  or  what  is  the  import  of  the 
provisions  which  were  made  in  their  favour.     I  therefore  cannot  even  conjecture 
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what  is  the  nature  of  the  questions  which  any  claim  on  their  part  might  raise.    All 
I  can  say,  in  present  circiunstances,  as  to  tms  matter,  is,  that  with  the  conditional 

frovision  of  the  trust-deed  of  1853  in  favour  of  these  parties  staring  us  in  the  face, 
think  the  pursuer  is  not  entitled  to  demand  immediate  payment  to  himself  of  the  funds 
which  were  so  conditionally  provided  to  them,  in  an  action  in  which  they  have  neither 
appeared,  nor  even  been  called  as  parties. 

3.  Even  assuming  that  the  provision  in  the  trust-deed  is  ineffectual  both  as  to  the 
heirs  of  entail,  and  as  to  the  beneficiaries  under  the  prior  settlements,  still  the  question 
would  remain,  whether  or  not,  in  virtue  of  the  principle  of  law,  that  testamentary 
trust-funds,  in  as  far  as  these  are  not  effectually  provided  to  third  parties,  are  held 
for  behoof  of  the  legal  representatives  of  the  truster,  would  come  into  operation  1  There 
are  two  aspects  of  this  question. 

One  is,  whether  the  sixth  purpose  is  so  entirely  ineffectual  that  the  pursuer  would 
not  have  right  to  any  share  whatever  of  these  funds  1  This  suggests  the  inquiry, 
what  was  the  truster's  object  in  his  directions  as  to  the  employment  of  this  fund  1 
As  already  stated,  he  appears  to  have  been  ambitious  of  perpetuating  his  surname  of 
Gordon,  and  the  arms  and  designation  of  Gordon  of  Cluny,  to  remote  posterity,  in 
connection  with  lands  forming  part  of  the  territory  of  Scotland.  The  statute  1685 
afforded  him  the  means  of  doing  so  by  settling  land  in  the  manner  therein  prescribed, 
so  that  only  a  quaUfied  and  temporary  right  thereto  should  be  vested  in  the  immediate 
disponee, — ^and  a  similar  temporary  and  qualified  right  should  belong  to  each  of  a  series 
of  other  persons  successively.  He  directed  his  executry  funds  to  be  employed  in  pur- 
chasing land,  in  order  that,  by  this  means,  it  might  in  effect  serve  the  purpose  of  a 
permanent  memorial  for  commemorating  his  name,  designation,  and  arms,  in  all 
future  time.  But,  ex  hypothesis  his  provision  of  his  executry  funds  for  that  purpose 
is  ineffectual ;  that  purpose  cannot  be  accomplished ;  no  such  memorial  can  be  created ; 
no  such  temporary  and  qualified  right  can  oe  conferred  on  these  parties  as  will  place 
the  pursuer  in  the  position  of  an  institute,  or  the  proposed  heirs  of  entail  in  the  position 
of  substitutes,  in  conformity  with  that  statute.  And  what  is  the  consequence  1  On 
the  one  hand,  is  it  that  the  pursuer  is  to  get  all  the  funds  which  were  appropriated 
for  effecting  the  abortive  scheme  1  Or,  on  the  other  hand,  is  it  that, — ^as  no  such 
temporary  and  limited  rights  as  were  directed  to  be  created  in  favour  of  the  institute, 
and  of  the  substitutes  respectively,  in  the  lands  which  were  directed  to  be  purchased, 
can  be  effectually  created, — ^the  funds  which  were  provided  for  that  purpose  have  not 
been  effectually  given  to  any  party,  and  must  therefore  be  retained  by  the  trustees 
in  whom  the  right  thereto  is  still  vested,  for  behoof  of  the  truster's  legal  representatives  1 

The  other  aspect  of  this  question  is,  whether,  although  the  projected  employment 
of  the  executry  funds  in  creating  an  entailed  estate  has  failed,  yet,  as  the  truster  in- 
tended the  pursuer  to  take  a  temporary  and  limited  beneficial  interest  in  this  fund, 
whereby  he  would  have  been  entitled  to  the  revenues  thereof  during  his  own  lifetime,  is 
he  not  at  least  entitled  to  the  revenue  of  the  money  during  his  lifetime  %  lliere  would, 
perhaps,  be  strong  groimds  in  equity  for  his  claiming  a  surrogatum  to  that  extent. 

But  even  if  this  were  the  case,  why  should  such  a  surrogatum  for  a  Hmited  and 
temporary  right,  which  has  entirely  failed,  amount  to  more  than  such  a  proportion 
of  the  funds,  which  was  directed  to  be  employed  in  the  abortive  scheme,  as  would 
be  commensurate  with,  and  proportioned  to,  the  hmited  and  temporary  right  which 
he  would  have  had  in  the  provision  if  it  had  been  vahd  and  effectual  1  His  right 
[516]  ii^  the  estate,  qua  institute,  under  the  entail,  had  it  taken  effect,  would,  as 
already  stated,  have  been  so  limited  as  to  have  given  him  no  power  over  the  revenue 
of  the  subjects,  beyond  the  period  of  his  own  li^time.  The  Ufe-interest  of  the  owner 
of  an  entailed  estate  admits  of  being  valued,  and  may  be  sold  voluntarily  by  its  owner, 
or  judicially  by  his  creditors.  Now,  suppose  that  the  provision  in  the  trust^eed 
had  been  effectual — ^that  with  a  free  balance  of  the  executry  fund,  amounting  to  say 
£200,000,  land  had  been  purchased  and  entailed — the  value  of  the  pursuer's  life-interest 
as  institute  would  probably  not  have  amounted  to  one  half  thereof,  or  say  £100,000. 
And  if,  in  consequence  of  the  entire  failure  of  that  provision,  he  were  now  to  be  entitled 
to  an  equitable  surrogatum  for  the  same  out  of  the  executry,  why  should  the  amount 
of  that  surrogatum  be  twice  as  much  as  that  of  the  lapsed  right  would  have  been, 
for  which  it  is  given  only  as  an  equitable  equivalent  ?  Or  why  should  it  not  be  limited, 
as  his  right  as  institute  would  have  been,  to  the  income  during  his  own  lifetime,  or 
to  a  slump  sum  as  the  estimated  value  thereof  7 
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The  pursuer  appears  to  think  that  his  position  is  the  same  as  it  would  have  been 
if  Colonel  Gordon  had  actually  conveyed  to  him, — and  infeft  him  in, — a  landed  estate 
as  institute  under  an  irrevocable  deed  of  entail,  and  if  it  had  afterwards  been  discovered 
that,  from  some  defect  in  the  entail,  it  was  ineffectual  under  the  statute.  But  is 
this  truly  the  case  ?  If  that  had  been  his  position,  the  jus  dominii  would  have  been 
vested  in  the  pursuer  himself,  and  the  entailer  and  his  legal  representatives  would  have 
been  entirely  divested  of  the  fee  of  the  estate.  They  could  never  have  reacquired  right 
to  it  without  a  reconveyance  from  the  pursuer,  which  he  would  have  been  under  no 
obUgation  to  grant.  And  the  effect  of  a  discovery  that  the  jus  crediti  conferred  upon 
the  substitutes  was  ineffectual,  would  have  been,  that  the  jus  dominii  already  vested 
in  the  pursuer  would  have  remained  vested  in  him,  free  from  any  such  claim.  But 
in  the  present  case  no  right  of  property  has  been  conveyed  to,  or  vested  in,  the  pursuer. 
Even  if  the  executry  funds  had  been  employed  in  purchasing  lands  before  the  alleged 
inefficiency  of  the  provision  was  discovered,  the  right  of  fee  of  such  lands  would  still 
have  been  vested  in  Colonel  Gordon's  own  trustees ;  and  the  pursuer's  right,  even 
supposing  it  to  be  effectual,  would,  sua  natura,  have  been  nothing  more  than  a 
personal  and  gratuitous  jus  crediti,  or  jus  actionis,  to  claim  from  the  trustees  a  limited 
and  temporary  right  to  such  lands.  And  how  could  he  claim  from  the  owner  or  his 
trustees  compensation  in  money  beyond  the  value  of  the  abortive  donation  1  And 
on  what  principle  could  the  lapse  of  the  claims  of  the  heirs  of  entail  to  that  property 
make  such  claims  accresce  to  the  pursuer  ?  The  effect  of  the  inefficacy  of  such  claims 
may  be  to  relieve  the  owner  of  the  estate  thereof :  but  the  ownership  of  the  estate 
still  remains  with  Colonel  Gordon's  trustees;  and  that  too  for  behoof  of  his  legal 
representatives,  in  so  far  as  the  right  thereto  has  not  been  effectually  given  away  t^ 
other  parties. 

The  purpose  for  which  I  have  stated  these  matters  interrogatively  is  not  to  indicate 
an  opinion  that  the  answers  should  be  against  the  pursuer.  Far  from  it.  If  the  ques- 
tions shall  ever  be  fairly  discussed  and  considered  with  the  parties  interested  therein, 
the  decision  upon  all  of  them  may  possibly  be  in  his  favour,  and  the  funds  in  dispute 
may  be  found  to  belong  to  him.  Or  it  may  be  that  his  right  to  claim  the  f  imds  may  be 
admitted,  or  not  disputed,  by  the  only  other  parties  who  could  compete  with  him  for 
them.  My  object  is  merely  to  state  that  these  are  questions  which  suggest  them- 
selves for  discussion  between  the  pursuer  and  third  parties,  before  his  present  claim 
on  the  trustees  can  be  effectually  adjudicated  upon  by  the  Court ;  and  that  the  pur- 
suer's claim  to  the  funds  cannot  now  be  disposed  of  in  the  present  action,  in  respect 
that  the  persons  who  appear  to  be  interested  in  these  questions  are  not  parties  thereto, 
and  that  indeed  such  questions  are  not  even  properly  raised  on  the  record  by  the  de- 
fenders who  have  appeared. 

While  I  thus  think  that  the  pursuer  cannot  enforce  his  claim  in  the  present  action, 
the  law  affords  him  other  adequate  means  of  having  its  merits  tried.  His  appropriate 
remedy  is,  to  institute  a  process  of  multiplepoinding  in  the  name  of  the  trustees,  in 
which  all  concerned  may  be  convened,  viz.  the  pursuer  himself ;  the  trustees,  as 
representing  the  substituted  heirs  who  are  in  sve ;  the  parties  who  are  beneficiaries 
under  the  prior  settlements  of  the  truster ;  and  his  legal  representatives.  Such  an 
action  may  be  brought  either  by  the  pursuer  or  by  the  defenders. 

On  the  whole,  my  opinion  upon  the  question  stated  in  the  interlocutor  of  the  23d 
June  1865  is,  that  considering  the  vast  amount  of  the  sum  in  dispute,  the  unpre- 
[517]^odented  character  of  the  claim  of  the  pursuer,  the  limited  extent  and  character 
of  the  only  defence  pleaded  against  it  on  the  record,  the  absence  of  parties  who  may  have 
rights  to,  or  interest  in,  this  large  fund,  and  the  risk  of  prejudging  large  and  important . 
questions,  the  pursuer,  in  hoc  statu,  is  not  entitled  to  decree  in  terms  of  the  petitory 
conclusion  of  the  summons ;  and  that  this  conclusion  at  least  ought  either  to  be  dis- 
missed, reserving  entire  the  rights  of  ail  concerned,  or  to  be  sisted  until  the  pursuer's 
claim  shall  be  disposed  of  in  an  appropriate  action. 

As  their  Lordships  of  the  Second  Division  have  not  yet  pronounced  judgment  on 
the  declaratory  conclusions  of  the  summons,  to  which  this  petitory  conclusion  is  merely- 
a  sequel,  it  is  proper  to  keep  in  view  that  their  judgment,  when  it  shall  be  pronounced 
on  all  these  conclusions,  may  affect  the  merits  of  the  petitory  conclusion  ;  and  that, 
therefore,  my  opinion  on  the  petitory  conclusion  is  given  upon  it  only  as  the  case  at 
present  stands. 

Lord  Deas. — ^In  reference  to  the  pleas  maintained  in  defence :  1st,  I  am  of  opinion 
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that  the  morUa  causa  trustees  of  the  late  Colonel  Gk)rdon  are  not  in  a  position  to  execute 
8  valid  and  effectual  entail  of  any  lands  which  might  be  purchased  by  them  with  the 
proceeds  of  his  residuary  estate.  The  only  question  imder  this  head,  open  for  con- 
sideration under  the  interlocutor  of  29th  November  1865  and  relative  decisions,  is, 
whether  the  direction  to  entail  in  favour  of  the  truster's  eldest  son,  John  Gordon,' 
and  his  heirs  whatsoever,  whom  failing,  the  truster's  youngest  son,  Charles  Gordon, 
and  his  heir§  whatsoever,  &c.,  can  be  construed  as  a  direction  to  entail  in  favour  of 
John  Gordon  and  the  heirs  of  his  body ;  whom  failing,  Charles  Gordon,  and  the  heirs 
of  his  body,  &c.  1  Two  considerations  (and  two  only)  are  said  to  support  this  con- 
struction :  (1st)  The  truster's  direction  that  the  entail  shall  be  a  strict  entail,  in  terms 
of  the  statute  1685 ;  and  (2d)  The  circumstance  that,  as  John  Gordon  and  Charles 
Gordon  were  natural  children,  they  could  have  no  heirs  except  heirs  of  the  body. 

The  £rst  of  these  grounds  seems  to  me  to  be  inconsistent  with  one  of  the  findings 
in  the  judgment  in  the  case  of  Leny.  There  the  truster  had  directed  that  the  estate, 
"  when  purchased,  shall  be  made  over,  by  a  deed  of  entail  according  to  the  formalities 
necessary  in  such  cases  in  Scotland,  to  be  enjoyed  by  my  said  nephew,  Lieutenant 
James  Macalpine,  and  his  lawful  heirs  for  ever  in  regular  succession."  It  was  not 
doubted  that  this  was  a  direction  to  make  a  strict  and  effectual  entail ;  and  one  of  the 
{deas  maintained  in  defence  was,  that  assuming  the  existing  entail  to  be  set  aside, 
a  new  entail  might  be  made  in  favour  of  James  Macalpine  Leny,  "  whom  failing,  to 
the  heirs  of  his  body,"  &c.  But  the  interlocutor  negatived  this,  by  finding  that 
*"  according  to  the  sound  legal  construction  of  said  last  will  and  testament,  no  other  or 
different  conveyance  was  thereby  authorised,"  than  a  conveyance  to  James  Macalpine 
Leny  and  his  lawful  heirs  for  ever  in  regular  succession.  The  all  but  unanimous 
opinions  (if  not  technically  the  judgment  itself)  in  the  recent  case  of  Macgregor  v, 
Grordon,  appear  to  me  to  be  to  a  similar  effect ;  and,  at  all  events,  where  the  truster 
has  directed  an  entail  in  favour  of "  heirs  whatsoever,"  I  cannot  hold  him  to  have  meant 
"  heirs  of  the  body,"  simply  because  he  directed  that  the  entail  should  be  a  strict  entail 
in  terms  of  the  statute  1685,  and  that  the  one  destination  would  be  a  good  tailzied 
destination,  while  the  other  would  not. 

The  second  ground  is  more  plausible,  but  by  no  means  satisfactory.  It  does  not 
appear  whether  Colonel  Gordon  knew  the  law  of  succession  in  bastardy  or  not.  But 
if  it  be  assumed  that  he  did  not  know  it,  he  cannot  well  be  supposed  to  have  framed  his 
deed  with  reference  to  it ;  and  if  it  is  to  be  presumed  that  he  did  know  it,  the  question 
occurs,  why  did  he  use  the  one  phraseology  if  he  meant  his  trustees  to  use  the  other  1 
Why  did  he  direct  them  to  entail  in  favour  of  heirs  whatsoever,  if  he  meant  them  to 
entail  in  favour  of  heirs  of  the  body  ?  For  it  must  be  kept  in  view  that  unless  the 
direction  be  read  as  a  direction  to  use  the  different  phraseology  **  heirs  of  the  body  " 
in  the  deed  of  entail,  the  object  in  view  ooxdd  not  be  attained.  A  deed  of  entail  in 
favour  of  a  party  and  his  heirs  whatsoever  would  be,  ex  facie,  a  fee-simple  title.  Third 
parties  might  not  even  know,  and  would  not  be  bound  to  inquire  into  the  fact  of  the 
bastardy.  .That  fact  may  be  a  legitimate  element  in  ascertaining  the  intentions  of 
Colonel  Gordon,  but  it  cannot  supersede  the  necessity  of  carrying  out  these  intentions 
(when  ascertained)  by  a  proper  tailzied  destination  in  the  deed  of  entail.  There  is  here, 
however,  not  merely  [518]  a  want  of  evidence  that  Colonel  Gordon  meant  **  heirs  of 
the  body  "  to  be  inserted  in  the  entail,  but  the  real  evidence  goes  the  other  way,  for  not 
only  does  he,  in  the  deed  of  entail  first  narrated  in  his  general  settlement  of  1853, 
distinguish  accurately  between  heirs  of  the  bodv  and  heirs  whatsoever,  but  in  the  deed 
of  15th  October  1835,  also  narrated  in  that  settlement,  by  which  he  varied  his  previous 
entail  so  as  to  call  his  said  two  sons  to  the  succession  immediately  after  himself,  the 
destination  is  to  each  of  them,  successively,  and  his  heirs  whatsoever.  This  is  one 
of  the  deeds  which  the  subsisting  general  settlement  provides  shall  come  into  operation 
if  the  settlement  itself  shall  from  any  cause  become  ineffectual ;  and  I  do  not  see  how 
it  can  reasonably  be  held  that  Colonel  Gordon  intended  the  destination  ih  the  deed 
of  entail  to  be  made  by  his  trustees  to  be  expressed  differently,  in  this  respect,  from  the 
destination  in  the  deed  of  entail  he  had  executed  himself.  The  legitimate  inference 
rather  seems  to  be,  that  he  considered  a  destination  to  heirs  whatsoever  a  good  tailzied 
destination, — a  view  in  which  he  was  mistaken. 

2d.  I  do  not,  however,  think  that  the  effect  of  this  mistake  is  to  void  entirely  the 
bequest  of  the  residue.  The  mistake  regarded  the  law  merely.  Lands  can  be  pur- 
chased and  conveyed  in  the  precise  terms  directed  by  the  truster,  but  the  conveyance 
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would  not  be,  in  law,  an  effectual  entail.  If  it  had  appeared  that  the  truster  meant 
the  gift  of  the  residue  to  be  void  unless  there  could  be  an  effectual  entail,  I  do  not  say 
that  we  could  have  done  otherwise  than  aUow  effect  to  that  intention.  But  I  think 
the  contrary  appears.  The  parties  primarily  favoured  are  the  truster's  two  sons, 
in  their  order— his  natural  sons,  no  doubt,  but  still  his  sons,  whom  he  had  brought  up 
and  educated  as  members  of  his  family.  The  first  of  the  two  deeds  he  executed  under 
date  15th  October  1835  proceeds  upon  the  narrative  that,  in  performance  of  a  promise 
to  his  deceased  daughter,  he  was  desirous  to  call  to  the  succession  of  his  entailed  estates 
his  two  natural  sons,  Charles  and  John  Gordon,  then  residing  in  family  with  him  at 
Quny  Castle.  He  accordingly  did  so  in  the  terms  already  referred  to.  His  trust- 
settlement,  of  the  same  date,  provides  £1000  yearly  for  the  maintenance  and  education 
of  each  of  these  sons  till  the  age  of  twenty-nve,  when  the  succession  was  to  open  to 
Charles  under  the  entail  just  mentioned,  and  to  John  under  an  entail  of  certain  other 
estates,  to  be  executed  by  the  trustees  in  favour  of  him  (John)  and  his  heirs  whatsoever, 
whom  failing,  Charles  and  his  heirs  whatsoever,  &c.  It  seems  to  me  impossible  to  read 
these  deeds,  and  the  various  other  mortis  causa  deeds  executed  by  Colonel  Gordon, 
from  that  date  down  to  the  date  of  his  death,  some  twenty-three  years  afterwards, 
without  being  satisfied  that  his  two  sons,  John  and  Charles,  were  the  personce  predUectcB 
whom  he  wished  mainly  to  favour,  and  that  it  would  be  doing  much  more  violence 
to  Colonel  Gordon's  intentions,  as  discoverable  on  the  face  of  his  deeds,  to  hold  the 
bequest  of  the  residue  to  be  void,  than  to  hold  that  that  residue,  or  the  lands  to  be 
purchased  with  it,  must  be  made  over  to  John  (the  survivor  of  the  two  sons)  in  fee- 
simple.  If  Colonel  Gordon  had  known  that  a  destination  to  heirs  whatsoever  would 
not  be  an  effectual  tailzied  destination,  I  do  not  doubt  he  would  have  varied  that 
destination.  But  if  he  had  been  told  that  a  good  tailzied  destination  was  an  impossibility 
(which  is  virtually  the  position  in  which  matters  stand  now), — ^for  instance,  if  an  Act 
had  been  passed  in  his  luetime  prohibiting  all  strict  entails, — I  see  no  reason  to  suppose 
that  he  would  consequently  have  withdniwn  the  bequest  of  the  residue.  The  result, 
I  think,  is  not  to  void  the  bequest,  but  simply  to  raise  the  next  question — whether 
lands  must  be  purchased  and  conveyed  under  the  proposed  destination  (which  would 
vest  a  fee-simple  estate  in  the  pursuer),  or  whether  the  pursuer  is  entitled  at  once  to 
payment  of  the  money  1 

3d.  I  do  not  regard  this  third  question — ^more  than  any  of  the  others — as,  in  any 
proper  sense,  an  appeal  to  the  discretion  of  the  Court.  The  question  is,  has  the  pursuer 
a  right  to  claim  the  money  ?  I  am  disposed  to  think  that  he  has — ^not,  however,  upon 
any  principles  of  English  law,  which  1  do  not  profess  to  understand, — but  upon  the 
ground  that,  in  the  curcumstances,  the  truster  cannot  be  held  to  have  directed  the  con- 
trary, with  reference  to  the  gift  of  residue  which  (if  I  am  right  under  head  2d)  he  must 
now  be  assumed  to  have  made. 

A  mortis  causa  trust-deed,  such  as  we  have  here,  vests  the  fee  of  the  estate,  heritable 
and  moveable,  in  the  trustees,  during  the  subsistence  of  the  trust.  The  dominium 
of  the  estate  does  not  pass,  in  the  meantime,  to  the  beneficiaries.  They  [519]  have  a 
jus  crediti  merely.  A  testator  may,  consequently,  by  directions  in  his  mmtis  causa 
trust-deed,  exercise  considerable  powers  over  his  estate  after  his  death.  He  may  direct 
his  trustees  not  to  distribute  any  part  of  the  proceeds  for  a  given  period.  He  may 
direct  them  to  make  various  changes  upon  the  nature  of  the  estate  before  parting  with 
it.  He  may  give  many  other  directions  about  it  which  will  faU  to  be  carried  out  after 
his  death.  Supposing,  therefore,  that  Colonel  Gordon  had  directed  the  lands,  which 
were  to  be  purchased,  to  be  ultimately  conveyed  to  his  son  John  Gordon  in  fee-simple, 
I  think  he  might,  nevertheless,  have  so  expressed  himself  as  to  have  debarred  John 
Gordon  from  claiming  the  residue  in  money,  or  otherwise  interfering  to  prevent  the 
purchases  (assuming  their  practicability)  from  being  carried  out.  But  it  appears  to 
me  sufficiently  clear,  that  the  reason  why  Colonel  Gordon  directed  lands  to  be  purchased 
was,  simply,  that  there  might  be  a  strict  and  effectual  entail  executed  in  terms  of  the 
statute  1685  ;  and  that,  failing  this  being  practicable,  he  had  no  object  to  serve  either 
by  the  purchase  of  land  or  the  postponement  of  his  son's  enjoyment  of  the  residue  after 
his  own  death.  He  had  amply  provided  for  both  his  sons,  supposing  both  had  survived 
him ;  and  I  see  no  reason  to  think  that  he  would  have  desired  to  restrict  the  one  in 
order  that,  faiUng  him,  the  other  might  become  absolute  fiar,  or  to  restrict  the  survivor 
of  the  two  in  order  that  the  next  party  succeeding  might  become  absolute  fiar,  or  that 
he  desired  to  interpose  mere  temporary  obstacles  (which  would  be  the  utmost  effect 
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of  the  proposed  purchases  and  conveyances)  to  the  evacuation  of  the  destination,  so  as 
to  give  a  chance  to  some  remoter  party  to  come  into  possession  before  the  evacuation 
had  been  accompHshed.  I  think  that,  on  the  contrary,  it  accords  more  with  Colonel 
Grordon's  obvious  predilections  and  intentions  that  his  son  who  has  survived  him 
should  have  the  absolute  power  of  disposal  of  the  residuary  estate,  than  that  somebody 
to  follow  immediately  or  soon  after  him  should  have  it.  The  object  of  the  bequest 
of  the  residue  cannot,  I  think,  be  said  to  have  failed  ;  but  the  object  for  which  alone 
land  was  directed  to  be  purchased  (viz.  the  execution  of  an  effectual  statutory  entail) 
has  failed ;  and  the  conclusion,  upon  the  whole,  I  arrive  at  is,  that  the  pursuer  is 
entitled  to  decree  in  terms  (substantially)  of  the  conclusions  of  his  summons. 

I  come  to  this  conclusion  irrespective  of  the  enactment  11th  &  12th  Vict.  cap.  36, 
sec.  43,  which  I  think  is  not  applicable. 

Lord  Ardmillan. — In  the  nrst  place,  I  am  of  opinion  that  in  construing  the  direc- 
tions in  the  sixth  purpose  of  the  trust-deed  of  Colonel  Gordon  the  words  prescribing  the 
destination  must  be  conBtrued  in  the  same  manner  and  on  the  same  principles  or  canons 
of  interpretation  as  in  a  deed  of  entail.  In  that  part  of  the  trustKlirections  which  relates 
to  the  imposition  of  fetters,  it  is  true  that,  if  the  meaning  be  clear,  the  same  accuracy 
and  precision  of  expression  is  not  required  as  in  the  clauses  of  the  executed  deed  of 
entail.  But  in  construing  the  words  of  destination  we  must  take  no  hberties.  The 
destination  which  the  truster  directs — ^the  Hne  along  which  he  expresses  his  intention 
to  send  his  estates — ^is  the  most  impprtant  part  of  that  will  which  he  embodied  in  his 
trust-deed.  If,  in  other  parts  of  the  trust-deed  there  are  sufficient  elements  for  ascer- 
taining his  meaning,  these  elements  may  be  taken  into  consideration  in  construing  the 
expressions  used  in  directing  the  destination.  But  if  no  materials  for  ascertaining  his 
will  as  to  destination  can  be  gathered  from  the  trust-deed  of  Colonel  Gordon  sufficient 
to  impress  on  the  words  "  heirs  whatsoever  "  in  the  sixth  purpose  a  meaning  different 
from  their  ordinary  signification,  then  these  words  must  receive  their  ordinary  signifi- 
cation. 

Now,  I  have  no  doubt  that,  in  their  ordinary  signification,  these  words  do  not  mean 
"  heirs  of  the  body,"  but  mean  heirs  in  general,  the  heirs-at-law  ;  and  I  am  of  opinion 
that  there  are  no  materials  within  this  trust-deed  to  enable  us  to  put  on  the  words  a 
different  construction.  We  must  not  conjecture  the  intention  of  the  truster.  If  we 
cannot  find  his  will  so  expressed  within  the  trust-deed  as  to  qualify  the  words  of  the 
sixth  purpose,  then  we  cannot  speculate  on  the  subject ;  we  must  take  his  will  as  to 
the  destination  just  as  he  has  expressed  it.  To  alter  the  expression  "  heirs  whatsoever  " 
into  "  heirs  of  his  body,"  or  into  "  heirs  whatsoever  of  his  body,"  without  authority  for 
doin^  so  within  the  body  of  the  deed,  would  be  to  vary  the  will  of  Colonel  Gordon,  or, 
in  other  words,  to  make  a  will  for  him  different  from  what  he  made  for  himself. 

[520]  In  the  second  pla<5e,  I  am  of  opinion  that  a  deed  of  entail  executed  exactly  in 
terms  of  the  sixth  purpose  would  not  be  vaKd  and  effectual  as  a  strict  entail  under  the 
Act  1685.  This  has  been  settled  by  decisions  which  in  this  Court  must  be  held  as  con- 
clusive. It  is  important,  however,  to  observe  why  this  trust-deed  does  not  authorise 
the  making  of  a  strict  entail.  Now,  it  js  the  destination  that  is  inconsistent  with  entail. 
There  can  be  no  entail  where  the  succession  flows  just  as  the  law  directs.  If  there  is  no 
successio  predilecta — ^if  the  heirs  take  provisione  legis,  and  not  provisione  hominis, 
there  is  no  entail.  Accordingly,  there  is  in  this  trust-deed  no  defect  in  the  directions  to 
protect  by  fetters,  but  there  is  no  tailzied  succession  to  protect,  and  the  result  is,  that  if 
the  sixth  purpose  of  this  trust^ieed  is  exactly  fulfilled,  the  pursuer  will  hold  the  estates 
in  fee-simple. 

In  the  third  place,  I  am  of  opinion  that  the  sixth  purpose  of  the  trust-deed  contains 
a  gift  of  the  entire  residue,  and  that  the  bestowing  of  this  gift  is  the  primary  and  para- 
mount object  of  the  direction  in  the  sixth  purpose.  Thus  reading  the  sixth  purpose,  I 
think  that  the  gift  does  not  become  void  so  as  to  throw  the  residue  into  intestacy, 
because  a  valid  entail  cannot  be  executed.  The  directions  of  the  truster  can  be  literally 
fulfilled.  There  is  no  failure  of  his  purpose  as  he  has  expressed  it.  If  the  deed,  executed 
exactly  as  he  has  directed,  would  not  be  a  valid  entail,  that  might  perhaps  be  viewed  as 
a  result  different  in  some  degree  from  what  may  be  conjectured  to  be  his  intention, 
but  it  would  not  be  contrary  to  his  expressed  will ;  it  would  indeed  be  in  literal  fulfil- 
ment of  his  will  The  fact  of  the  pursuer's  illegitimacy,  and  of  his  incapacity  to  succeed 
as  heir,  or  take  otherwise  than  as  donee,  seems  to  me  to  give  peculiar  importance  and 
prominence  to  the  will  of  Colonel  Gordon  to  make  to  him  the  gift  of  the  residue,  and 
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the  lands  to  be  purohaaed  therewith  ;  and  I  cannot  arrive  at  any  other  conclusion  than 
that,  according  to  a  sound  construction  of  the  trustdeed,  the  purpose  to  entail  is  subor- 
dinated to  the  purpose  to  bestow. 

In  the  fourth  place,  I  am  of  opinion  that  there  is  no  person,  except  the  pursuer, 
legally  interested  in  the  estate  bestowed  on  him.  There  is  no  valid  substitution,  and 
no  ulterior  interest,  which  can  be  held  as  a  jus  credili  against  him,  or  which  law  will 
protect  against  him.  Therefore  I  think  that  the  pursuer  is  now  entitled  to  dispose  of 
his  interest,  that  his  disposition  thereof  could  not  oe  succeesfuUy  challenged,  and  that, 
in  the  question  whether  he  shall  get  a  conveyance  of  lands  purchased  with  the  residue, 
or  get  payment  of  the  residue  in  money,  there  is  no  person  living  or  nasciturus  but  the 
pursuer,  who  is  or  can  be  interested. 

In  the  last  place,  I  am  of  opinion  that,  in  these  circumstances,  the  pursuer  is  entitled 
to  succeed  in  this  action. 

It  rather  appears  to  me  that  some  of  the  English  cases  which  were  quoted  are,  or 
may  be,  unsafe  guides  in  deciding  a  question  regarding  the  beneficial  interest  created 
by  a  Scottish  trust^ieed ;  but  to  the  principle  of  these  decisions,  as  I  understand  it,  I 
assent.  I  think  the  trustees  were  entitled  to  decline  to  pay  this  large  sum  without 
judicial  authority.  If  there  was  any  conflicting  interest,  that  authoritv  would  be 
refused ;  nay,  even  without  a  conflicting  interest,  if  there  was  any  special  reason  for 
maintaining  the  trust,  and  protecting  the  estate  against  the  pursuer,  the  Court  would 
probably  refuse  to  sanction  any  departure  from  the  Uteral  words  of  trust-direction. 
But  no  such  case  is  before  us.  Here  there  is  no  conflicting  interest,  and  no  special 
reason,  such  as  weakness,  improvidence,  or  intemperance,  in  respect  of  which  the 
estate  is  to  be  protected  from  the  pursuer  himself,  and  dealt  with  as  alimentary  ;  and, 
in  such  circumstances,  and  reserving  my  opinion  in  a  special  case,  such  as  the  case  of  an 
ahmentary  provision,  I  think  the  pursuer  is  entitled  to  decree  in  terms  of  the  petitory 
conclusions  of  the  summons. 

Lord  Kinloch. — I  am  of  opinion  that  this  case  must  be  determined  on  the  assump- 
tion that  the  direction  to  execute  an  entail  in  favour  of  the  pursuer  "  and  his  heirs 
whatsoever,"  is  to  be  carried  into  efiect  by  the  execution  of  a  deed  in  these  precise  terms, 
withoilt  any  limitation  to  heirs  of  the  body,  or  any  other  qualification.  I  conceive  the 
terms  of  Colonel  Gordon's  trustrsettlement  to  admit  of  no  other  course.  There  is  a  fixed 
and  understood  distinction  between  "  heirs  whatsoever," — ^meaning  thereby  the  legal 
course  of  succession, — and  "  heirs  whatsoever  of  the  body,"  which  the  truster  must  be 
presumed  to  have  known,  and  in  [521]  that  knowledge  to  have  chosen  the  words 
employed  by  him.  It  is  true  that  in  some  cases  heirs,  called  generally,  have  been  held 
limited  to  heirs  of  the  body.  But  in  these  cases  the  context  of  the  deed  generally  sup- 
plied the  interpretation.  There  is  no  such  explanation  in  the  present  case.  There  is 
no  reason  whatever  for  qualifying  the  words,  except  that  thereby  an  effective  entail 
might  be  made ;  and  that  reason  is  a  bad  one. 

It  must  further  be  held, — and  is  assumed  in  the  interlocutor  remitting  the  case 
for  our  opinion, — ^that  an  entail  executed  in  these  unqualified  terms  *"  would  not  be  an 
entail  eflectual  under  the  statute,  bpt  would  vest  a  fee-simple  estate  in  the  pursuer." 
That  this  result  is  neither  obviated  by  the  exclusion  of  heirs-portioners,  nor  by  any 
other  proposed  provision,  follows  on  the  decision  of  the  Court  in  the  case  of  Mac^regor 
V.  Gordon,  Ist  December  1864,  3  Macph.  148. 

I  am  of  opinion  that,  notwithstanding  this  result,  the  pursuer  is  entitled  to  have 
a  deed  executed  in  his  favour  in  terms  .of  the  direction  in  the  trust-settlement.  I 
conceive  this  equally  to  arise  from  the  necessity  of  implicitly  carrying  out  the  truster's 
directions.  It  is  probable  that  he  did  not  anticipate  that  a  fee-simple  right  would 
arise  out  of  the-  ostensible  entail ;  though  I  doubt  it  I  am  entitled  to  assume  this  being 
his  belief,  where  the  law  construes  a  fee-simple  right,  and  nothing  else,  out  of  the  ex- 
pressions employed.  The  failure  of  the  proposed  entail  is  not  from  the  imperfect 
expression  of  a  fettering  clause,  but  simply  from  the  entail  flying  ofi"  by  the  devolution 
on  heirs  whatsoever,  as  it  might  have  done  had  it  contained  a  previous  nomination  of 
several  specific  substitutes,  all  of  whom  predeceased  the  truster.  I  am  by  no  means 
sure  that  the  truster  is  not  in  law  to  be  held  to  have  known  this  legal  result.  But  I 
have  a  very  clear  opinion  that  no  speculation  on  this  point  can  be  allowed  to  interfere 
with  the  execution  of  directions  plainly  expressed  and  easily  executed.  I  am  not  the 
least  prepared  to  hold  that  the  idea  of  an  entail  was  so  prevalent  in  the  truster's  mind 
that,  if  given  to  understand  that  a  valid  entail  could  not  be  effectuated,  he  would  have 
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cancelled  the  deed,  and  allowed  his  large  property  to  go  to  his  heirs  ab  intestate.  Look- 
ing to  the  preference  in  his  affections  manifestly  given  to  the  pursuer,  my  inclination 
is  to  hold  the  reverse,  and  to  consider  that  the  truster,  if  he  could  be  now  interrogated, 
would  prefer  the  pursuer  obtaining  a  fee-simple  right  to  his  obtaining  nothing  at  all. 
But  I  conceive  all  speculation  in  regard  to  this  matter  to  be  excluded.  The  directions 
of  the  deed  are  clear  and  unambiguous.  I  must  hold  the  truster  to  have  instructed 
the  deed  to  be  executed  in  the  terms  prescribed  by  him,  whatever  might  be  the  legal 
consequences.  I  think  it  would  be  of  perilous  precedent  if  a  truster's  directions  were 
not  to  be  strictly  carried  out,  merely  because  of  a  doubt  as  to  whether  he  fully  knew 
the  legal  result,  or  a  guess  (for  it  can  be  no  more)  as  to  what  he  would  have  done  had 
he  known  it. 

There  then  arises  what  is  the  true  practical  question  in  the  present  case,  viz. 
whether  the  pursuer  is  entitled  to  insist  that,  in  place  of  the  trustees  employing  the 
residue  of  the  trust-estate  in  purchasing  lands  to  be  conveyed  to  him,  they  shall  at  once 
pay  him  over  the  money  ]  The  direction  of  the  trust-deed  is  : — "  After  accomplishing  all 
the  other  purposes  of  this  trust,  the  said  trustees  are  hereby  directed  to  lay  out  and 
invest  the  whole  residue  that  may  remain  of  my  heritable  and  personal  estates  in  the 
purchase  of  lands  and  heritages,  situated  as  near  and  convenient  a«  they  can  reason- 
ably be  had  to  my  said  estate  of  Cluny  and  my  other  principal  estates,  and  to  execute  a 
deed  or  deeds  of  strict  entail  in  terms  of  the  foresaid  Act  of  the  Parliament  of  Scotland, 
passed  in  the  year  1G85,  entituled  An  Act  concerning  Tailzies,  of  the  whole  of  the  lands 
80  to  be  purchased  to  and  in  favour  of  my  said  eldest  son,  John  Gordon,  now  Captain 
John  Gordon,  and  his  heirs  whatsoever,"  &c.  The  pursuer  contends  that  he  is  en- 
titled to  obtain  a  judgment  of  the  Court,  by  which  substantially  the  trustees  shall  be 
ordained  to  take  no  proceedings  for  executing  these  directions,  but  at  once  to  pay 
ovOT  to  the  pursuer  the  entire  residue  of  the  trust-estate. 

The  pursuer  rests  his  right  to  obtain  this  judgment  on  a  broad  general  principle, 
said  to  be  universally  applicable,  that  wherever  the  intentions  of  a  truster,  in  directing 
a  specific  piece  of  property  to  be  purchased  and  conveyed,  may  be  defeated  by  the 
party  benefited  thereafter  disposing  of  the  property  (which,  of  course,  may  happen 
in  any  case  where  there  is  not  an  effectual  entail),  and  if  no  one  else  be  interested,  the 
beneficiary  is  entitled  to  demand  that  the  money  should  at  once  [522]  be  paid  over  to 
him.  That  such  a  principle,  or  something  nearly  resembling  it,  has  been  adopted  in 
En^ish  law,  seems  to  be  unquestionably  true.  A  trustworthy  authority  in  that  law, 
as  quoted  by  the  pursuer,  thus  lays  it  down  : — "  Where  the  purpose  of  the  gift  is  the 
benefit  solely  of  the  donee  himself,  he  can  claim  the  gift  without  applying  it  to  the 
purpose,  and  that — ^it  is  conceived — ^whether  the  purpose  be  in  terms  obligatory  or  not. 
Thus,  if  a  sum  of  money  be  bequeathed  to  purchase  for  any  person  a  ring,  or  an 
annuity,  or  a  house,  or  to  set  him  up  in  business,  or  for  his  maintenance  and  education, 
or  to  bind  him  apprentice,  or  towards  the  printing  of  a  book,  the  profits  on  which 
are  to  be  for  his  benefit,  the  legatee  may  claim  the  money  without  appljdng  it,  or  bind- 
ing himself  to  apply  it,  to  the  specified  purpose,  and  even  in  spite  of  an  express  declara- 
tion by  the  testator,  that  he  shall  not  be  permitted  to  receive  the  money." — (Jarman 
on  Wills,  i.  367,  edit.  1861.)  The  pursuer  quotes  several  cases  decided  in  England 
on  this  principle,  and  indeed  where  the  principle  was  applied  with  unflinching  logic ; 
as  not  only  an  intended  annuitant  was  held  entitled  to  insist  on  the  money  being  paid 
over  to  him,  in  place  of  being  employed  in  the  purchase  of  an  annuity,  but,  in  another 
case,  the  annuitant  having  died  shortly  after  the  testator's  death,  his  executors  were 
found  entitled  to  obtain  the  money  equally. 

I  cannot  find  that  this  general  principle  has  ever  been  adopted  in  the  law  of  Scot- 
land. The  cases  referred  to  by  the  pursuer  are  far  from  inferring  such  adoption.  I 
think  the  principle  unsound,  and  one  which  should  not  now  be  introduced. 

I  conceive  the  leading  principle  of  our  law  to  be  that  of  giving  full  effect  to  the 
directions  of  a  testator  or  truster.  Where  the  truster  has  the  full  disposal  of  his  money, 
and  only  bestows  it  conditionally,  or  after  it  is  invested  in  a  particular  form,  I  consider 
the  right  of  the  beneficiary  to  be  a  conditional  right — ^that  is  to  say,  a  right  to  obtain 
the  bequest  in  that  form,  and  no  other.  To  say  that  after  so  obtaining  it  he  can  turn 
it  again  into  money — ^which  can  be  said  in  every  case  where  there  is  not  an  entail — I 
conceive  to  be  no  good  reason  why  the  truster's  intention  should  not  in  the  first  in- 
stance be  carried  out.  In  the  many  contingencies  of  human  life,  this  power  of  disposal 
by  the  beneficiary  may  never  be  exercised.    In  some  instances  the  disposal  will  be 
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prevented  by  an  honourable  respect  for  the  intentions  of  the  testator.  But  however 
this  may  be,  I  conceive  that  the  mere  power  of  after  disposal  by  the  beneficiary  affords 
no  sound  or  legitimate  reason  for  giving  the  bequest  in  any  other  form  than  that 
prescribed  by  the  testator.  To  carry  out  the  testator's  instructions  is,  I  think,  the 
overruling  principle.  What  majr  happen  afterwards  belongs  to  the  contingencies 
of  a  world  of  chance,  with  which  1  think  that,  on  sound  principle,  neither  the  testator's 
trustees,  nor  the  Court  which  controls  them  in  their  duty,  have  anything  whatever 
to  do. 

It  is  said  that  in  the  present  case  no  one  else  is  interested  besides  the  pursuer,  and 
none,  therefore,  has  a  right  to  prevent  his  demand  being  complied  with.  But  I  think 
that  in  saying  this  there  is  an  undoubted  right  overlooked — ^I  mean  the  right  of  the 
testator  or  truster  to  have  the  directions  of  his  settlement  implicitly  carried  into  effect. 
I  consider  this  not  only  to  be  a  legitimate,  but  in  the  strictest  sense  a  legal  interest.  So 
much  has  it  been  so  regarded,  that  in  many  cases  in  which  the  legal  representatives 
have  been  entirely  excluded  from  the  succession,  as  where  the  residue  has  been  bestowed 
in  charity,  these  representatives  have  been  allowed  to  appear  in  Court,  to  the  effect 
of  seeing  that  the  testator's  intentions  were  properly  followed  out.  I  conceive  that 
this  could  only  proceed  on  a  recognition  of  the  principle  that  the  instructions  of  the 
deceased  testator  created  a  legal  right  to  strict  fulfilment  of  his  intentions.  And 
this  appears  to  me  the  grand  regulating  principle  applicable  to  all  wills  and  all  tnist- 
settlements. 

It  may  frequently  happen  that  the  testator  or  truster  had  especial  and  favourite 
views  as  to  the  disposal  of  his  money,  which,  unless  his  trustees  are  under  an  obligation 
to  follow  out,  no  one  else  may  have  a  legal  interest  to  enforce.  What  is  to  be  said  to 
the  case  of  his  instructing  that  the  lands  to  be  bought  should  be  lands  within  a  particu- 
lar county,  or  lands  which  he  specifies  by  name  f  He  might  have  very  strong  and 
very  legitimate  views  in  so  instructing.  Upon  what  ground  is  his  will  in  this  respect 
to  be  set  at  nought,  and  the  beneficiary  to  be  entitled  to  carry  off  the  money  1  The 
present  case  is  very  nearly  that  supposed ;  for  the  truster  specifies  the  locality  within 
which  the  lands  are  to  be  purchased,  though  the  limits  are  not  so  narrow  as  in  the 
case  which  I  have  just  figured. 

[523]  The  case  has  ako  been  put  of  the  money  being  directed  to  be  employed  in 
building  a  mansion-house  on  a  fee-simple  family  estate.  The  illustration  may  be 
varied  by  assuming  that  the  instruction  is  to  lay  it  out  on  improvements  on  the  estate 
— ^fencing,  draining,  and  the  like.  In  such  a  case  it  might  with  equal  soundness  be 
maintained,  that  because  the  next  day  after  the  mansion-house  was  built,  or  the 
improvements  completed,  the  heir  could  sell  the  estate,  with  all  the  improvements, 
therefore  the  instructions  of  the  testator  are  not  to  be  carried  out,  but  the  money  to 
be  at  once  paid  over  to  the  heir.  Many  such  illustrations  will  easily  occur.  In  truth, 
one  great  objection  to  sanctioning  the  principle  contended  for  by  the  pursuer  is  its 
comprehensiveness  of  application.  No  one  can  at  present  foresee  the  variety  of  cases 
to  which  it  will  become  appHcable.  It  simply  goes  to  exclude  the  fufilment  of  a  tes- 
tator's directions  as  to  the  disposal  of  his  money  in  every  case  whatever  in  which  the 
thing  purchased  is  not  brought  within  the  fetters  of  an  entail.  The  principle  extends 
by  analogy  to  many  other  cases  than  that  of  a  direction  to  purchase  lands.  If  the 
principle  be  sanctioned,  it  will  be  idle  for  any  proprietor  to  direct  his  trustees  to  convey 
his  lands,  after  the  trust  purposes  have  been  satisfied,  to  a  series  of  substitjit*  heirs 
by  way  of  simple  destination  ;  for,  according  to  the  principle  legitimately  followed  out, 
the  first  heir  called  will  be  entitled,  simply  because,  after  the  lands  are  conveyed,  he  is 
not  tied  up  from  selling  them,  or  from  altering  the  succession,  to  insist  that  the  trustees 
shall  at  once  convey  them  to  himself  and  his  heirs  whatsoever.  It  is  difficult  to  see 
how,  on  the  pursuer's  principle  a  right  of  annuity  can  ever  be  effectually  directed  t^ 
be  purchased  by  trustees,  although  in  many  cases  the  character  and  circumstances 
of  the  intended  annuitant  may  make  this  the  only  kind  of  right  expedient  to  be 
bestowed.  According  to  the  pursuer,  and  to  the  express  tenor  of  the  English  decisions, 
the  intended  annuitant  may,  immediately  on  the  testator's  death,  demand  the  money, 
and  that  very  night  squander  it  all  at  the  gaming-table.  Nor,  perhaps,  may  this 
result  be  avoided  by  declaring  the  annuity  alimentary ;  for  the  principle  still  recurs, 
that  the  annuitant  is  the  only  party  interested,  that  his  benefit  and  his  alone  was 
contemplated,  and  that,  not  being  under  any  obligation  to  have  this  benefit  forced  on 
him,  he  is  entitled  to  elect  to  have  the  money.    The  result  holds  in  England,  according 
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to  the  authority, "  even  in  spite  of  an  express  declaration  by  the  testator  that  he  shall 
not  be  permitted  to  receive  the  money." 

I  am  of  opinion  that  such  a  principle  is  unsupported  by  sound  reason  or  policy ; 
and  I  could  not  sanction  its  application,  unless  tliereto  compelled  by  an  overwhelm- 
ing weight  of  authority  in  our  own  law,  which,  and  which  alone,  I  am  called  on  to 
administer.  I  can  find  no  such  authority.  I  am  of  opinion  that  the  principle  is  not 
such  as  should  now  for  the  first  time  be  introduced ;  and  I  am  not  without  consider- 
able anxiety  as  to  the  consequences  which  may  follow  its  introduction. 

The  trustees  are,  in  the  present  case,  expressly  instructed  to  buy  with  the  residue 
of  the  trust-estate  "  lands  and  heritages  situated  as  near  and  convenient  as  they  can 
be  reasonably  had  to  my  said  estate  of  Cluny  and  my  other  principal  estates."  By 
an  after  clause  the  truster  declares  "  that  the  purchases  may  be  made  by  my  said 
trustees  from  time  to  time,  as  may  be  judged  most  eligible,  according  to  the  state  of 
the  trust-funds,  and  the  opportunities  which  may  offer  of  making  suitable  and 
convenient  purchases." 

The  object  of  the  truster  in  this  direction  was  clearly  not  to  endow  the  pursuer 
with  a  sum  of  money.  It  was  to  make  him  a  landed  proprietor  in  a  particular  locality 
— a  most  legitimate  object,  and  one  which  might  have  connected  with  it  the  most  im- 
portant results,  both  to  the  pursuer  himself  and  to  others.  The  pursuer  now  says 
that  he  is  entitled  to  have  the  money,  and  that  it  is  not  to  be  invested  as  directed,  because 
he  may  and  will  sell  the  estates  as  soon  as  they  are  bought  and  conveyed.  I  have  no 
impUcit  confidence  that  the  pursuer  will  not  change  his  mind  after  the  estates  have 
become  his.  The  purchase  of  the  lands  will  occupy  some  time  to  effect.  The  pursuer 
.may  die  before  this  is  accomphshed,  or  in  various  conceivable  ways  may  be  prevented 
from  executing  his  purpose.  Is  it  on  an  estimate  of  such  contingencies  that  the 
question  is  to  depend,  whether  the  directions  of  the  truster  are  to  be  followed  out  as  he 
has  expressly  given  them  ?  I  cannot  bring  my  mind  to  think  so.  1  am  of  opinion 
that  such  contingencies  should  be  all  thrown  out  of  view ;  and  that  the  only  sound 
and  safe  principle  (as  I  consider  it)  should  be  held  by^-viz.  that  the  directions  of  the 
truster  should  be  impUcitly  carried  into  [524]  effect,  whatever  may  afterwards  occur, 
Practically,  this  is  to  hold  that,  except  to  the  extent  of  its  being  found  that  an  effectual 
entail  cannot  be  made  by  the  trustees,  the  piu^uer  is  not  entitled  to  prevail  in  the 
conclusions  of  the  present  summons, 

I  have  merely  to  add,  by  way  of  explanation,  that  I  consider  the  43d  section  of 
the  Entail  Amendment  Act,  11  &'l2  Vict.  cap.  36,  to  have  no  application  to  the  present 


Lord  Jerviswoode. — I  am  of  opinion  that  the  pursuer  is  entitled  to  decree  in  terms 
of  the  petitory  conclusions  of  the  summons  ;  and  as  I  concur  fully  in  the  views  of  the 
Lord  President,  and  generally  in  those  of  the  consulted  Judges  who  arrive  at  a  similar 
result,  I  should  have  been  content  to  have  intimated  this  concurrence.  But  as  the 
interlocutor  here  brought  under  review  of  the  Second  Division  of  the  Court  was  pro- 
nounced by  me,  it  may  be  right  to  say  briefly,  that  while  it  follows,  if  the  views  to  which 
I  have  referred  shall  ultimately  prevail,  that  interlocutor  must,  as  respects  its  substance, 
be  found  to  be  correct,  I  am  satisfied  that  the  reference  therein  made  to  the  provisions 
of  the  statute  of  the  11th  &  12th  Victoria,  cap.  36,  was  erroneous,  and  that  these  are 
not  applicable  to  the  present  case. 

The  true  character  of  the  right  of  the  pursuer  in  the  estate  held  in  trust  by  the 
defenders  remains  for  consideration,  subject  to  the  assumption  stated  in  the  interlo- 
cutor of  the  29th  November  1865,  to  the  effect  that  a  deed  executed  in  the  terms  there 
specified  would  vest  a  fee-simple  estate  in  the  pursuer.  Supposing,  then,  that  the 
trustees  had  found  themselves,  or  were  now,  in  a  position  to  make  an  investment  in 
lands  to  the  amount  of  the  whole  trust-funds  held  by  them,  and,  having  made  purchase, 
were  to  proceed,  as  in  such  case  they  wo«ld  be  bound  to  do,  to  make  over  the  estate, 
in  terms  of  the  instructions  of  the  truster,  to  the  pursuer  and  his  heirs  whatsoever, 
the  unquestionable  effect  of  such  proceeding  would  be  to  place  the  pursuer  in  the 
position  of  proprietor  of  that  estate  in  fee-simple. 

But  the  right  under  the  trust-deed  is  not  less  completely  vested,  as  I  conceive,  in 
the  pursuer  at  this  moment ;  and  if  this  be  so,  can  it  be  maintained  with  any  success 
that  the  mere  delay  or  failure  on  the  part  of  the  trustees  to  find  a  proper  subject  for 
investment  is  to  defeat  or  even  affect  the  right  of  the  pursuer  in  the  trust-estate,  as 
that  right^exists  in  its  substance  and  reality  T 
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I  cannot  bring  my  mind  to  answer  this  question  in  the  affirmative.  I  assume  it 
to  be  true  that  the  truster  believed  he  was  securing  a  tailzied  estate  only  to  the  pursuer, 
and  a  tailzied  succession  therein.  But  can  it  for  a  moment  be  listened  to  here,  that, 
failing  his  successful  accomplishment  of  that  object,  he  intended  to  deprive  the  pursuer 
of  all  right  whatever  in  or  to  the  trust-estate,  for  the  benefit  of  some  heir  whatsoever 
of  the  pursuer,  who  cannot  at  present  be  ascertained,  and  who,  were  he  to  attain  to  the 
succession,  might  in  his  turn,  as  I  assume  to  be  clear,  deal  with  that  estate  at  his 
pleasure '? 

I  see  no  grounds  on  which  such  a  suggestion  can  be  adequately  supported. 
The  truster  has  not  erred  here  as  to  the  person  whom  he  desired  primarily  and  chieny 
to  benefit.  He  has  erred  merely  in  matter  of  law.  as  respects  the  validity  of  the  entail 
which  he  contemplated,  and  in  this  respect  is  in  a  position  similar  to  that  of  many  other 
makers  of  such  deeds,  the  destinations  in  which  have  failed,  or  which  have  carried 
their  estates  in  a  direction  not  at  all  within  the  limits  of  their  expectation. 

Thus  the  position  of  this  matter  is,  that  the  pursuer  has  the  advantage,  first,  of 
being  entitled  to  demand  from  the  trustees  the  precise  fulfilment  of  their  duties  under 
the  direction  of  the  truster ;  and,  second,  in  respect  of  possessing  the  radical  interest 
and  equitable  title  in  the  tru-st-estate,  to  bring  these  parties  to  the  Court,  to  have  it  found 
that,  as  such  fulfilment  of  the  truster's  directions  would  operate  so  as  to  vest  in  him 
a  fee-simple  estate,  it  is  consequently  in  his  power,  and  is  his  right,  now  to  demand 
from  them,  and,  failing  their  obedience,  to  call  for  a  finding  that  they  are  bound  to  make 
a  conveyance  of  that  estate  to  him,  in  the  form  least  cumbrous,  and  most  advantageous 
for  his  interests,  without  proceeding  to  make  investments  and  conveyances  which  may 
tend  to  his  loss  and  detriment  in  a  pecuniary  sense,  but  which  must  fail,  just  as  com- 
pletely as  a  present  transfer  of  the  estate  to  the  pursuer  could  be  supposed  to  do,  to 
secure  the  substance  of  the  trust-estate,  as  an  entailed  subject,  against  the  acts  and 
deeds  of  the  pursuer. 

[525]  Lord  Orbodale. — The  questions  raised  in  this  case  not  only  involve  interests 
of  great  magnitude  as  regards  their  pecuniary  value  or  amount,  but  are  also  very 
important  with  reference  to  the  principles  of  law  upon  which  they  depend. 

The  pursuer,  Mr.  Gordon,  concludes  for  decree  of  declarator,  to  the  eff'ect  that  the 
trust-disposition  and  settlement  of  his  father,  the  late  Colonel  John  Gordon,  of  1853, 
and  relative  codicil  of  1854,  "  do  not  contain  a  vahd  and  effectual  direction  to  the 
defenders  "  (the  trustees  acting  under  the  disposition  and  settlement)  **  to  make  and 
execute  a  valid  and  effectual  deed  or  deeds  of  strict  entail  of  the  lands  directed  to  be 
purchased  with  the  residue  of  the  trust-estate  of  the  said  deceased  Colonel  John  Gordon, 
now  vested  in  the  defenders,  the  said  trustees  ;  and  that  the  said  residue  is  subject  to 
the  debts  and  deeds  of  the  pursuer,  and  that  the  pursuer  is  entitled  to  the  said  residue 
as  his  own  absolute  property,  free  from  the  conditions  and  restrictions  of  entail,  and 
to  have  the  said  residue  paid  over  and  transferred  to  him  in  fee-simple  for  his  own 
absolute  use,  and  that  according  to  the  true  intent  and  meaning  of  the  deeds  of  settle- 
ment of  the  said  Colonel  John  Gordon."  The  summons  also  concludes  that  it  should 
be  declared  that  the  defenders,  Colonel  Gordon's  trustees,  are  not  entitled  to  purchase 
lands  with  the  residue  of  his  estate,  and  convey  them  to  the  pursuer  and  the  heirs 
mentioned  in  the  trust-deed,  "  but  are  bound  to  pay  over  the  said  residue  of  the  trust- 
estate  to  the  pursuer  as  his  absolute  and  unlimited  property."  Corresponding  petitory 
conclusions  then  follow. 

The  only  parties  against  whom  the  pursuer  has  directed  his  action  are  Colonel 
Gordon's  trustees,  and  Charles  Henry  Gordon,  described  as  his  nephew  and  heir  what- 
soever. And  the  defenders.  Colonel  Grordon*s  trustees,  have  not  thought  it  necessary 
for  their  own  safety,  or  for  any  other  reason,  to  call  into  the  field,  through  the  medium 
of  a  declaratory  multiplepoinoing  or  other  process,  any  other  parties  having,  or  who 
may  be  reasonably  supposed  to  have,  such  %n  interest  in  the  matters  in  dispute  as 
entitles  them  to  an  opportunity  of  being  heard.  In  particular,  they  have  not  tnought 
it  necessary  to  call  the  next  of  kin,  or  heirs  in  mobilibus,  of  the  late  Colonel  John  Gordon, 
or  the  persons  in  whose  favour  he  had  executed  some  earlier  deeds  of  entail  and  settle- 
ment, which  in  certain  views,  afterwards  adverted  to,  may  be  held  still  to  be  operative. 
In  this  position  of  the  case  one  course  which  might  be  followed  is  to  postpone  giving 
any  judgment  either  for  or  against  the  pursuer  till  all  parties  having  an  interest  in 
the  disputed  matters  have  had  an  opportunity  of  being  heard.  But  whether  that  course 
be  followed  or  not,  no  affirmative  decree  of  the  nature  of  a  declarator  can  be  given 
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that  lands  must  be  puitihased  with  the  residue  of  Colonel  Gordon  s  trust-estate,  and 
invested  under  strict  entail,  for  there  is  no  action  before  the  Court  with  a  conclusion 
to  that  efifect,  or  in  which  such  a  decree  could  be  pronounced ;  although,  no  doubt, 
that  might  be  made  the  ground  of  an  absolvitor  from  the  pursuer's  action. 

The  question,  however,  which,  sooner  or  later,  must  be  determined — whatever  form 
its  solution  may  take,  and  whether  another  action  may  be  necessary  or  not  before  its 
solution  is  arrived  at — is,  whether  the  pursuer  is  entitled  to  prevail  in  the  conclusions 
of  his  action  1  And  this  question  raises,  in  my  view  of  it,  some  others  which  require 
very  serious  consideration.  In  particular,  it  must  be  considered — Ist,  Whether  an 
effectuial  entail  may  not  be  made  as  directed  by  Colonel  Gordon  in  his  trust-disposition 
and  settlement  of  1853  1  2dly,  Whether,  supposing  an  entail  cannot  be  made  as 
directed  in  the  deed  of  1853,  Colonel  Gordon's  earlier  deeds  of  settlement  must  not  be 
held  to  have  come  into  operation  ?  3dly,  Whether,  on  the  assumption  that  these 
two  questions  are  determined  in  the  negative,  does  it  follow  that  tne  large  residue 
in  dispute,  amounting,  it  is  said,  to  upwards  of  £250,000,  is  to  be  held  as  belonging 
to  the  pursuer,  or  is  to  be  dealt  with  as  intestate  succession  ?  And  4thly,  Whether, 
without  in  the  meantime  dealing  with  any  of  the  preceding  questions  with  a  view 
to  their  final  determination  in  the  present  process  as  it  now  stands,  the  correct  course 
is  not  to  sist  the  present  process  till  the  defenders,  Colonel  Gordon's  trustees,  have 
brought  another  more  suitable  one  for  having  them  raised  and  disposed  of,  and  by 
which  all  parties  interested  have  been  called,  and  had  an  opportunity  of  being  heard  "? 

I.  In  order  to  arrive  at  a  right  decision  of  the  question,  whether  an  efi'ectual  entail 
can  be  made  under  Colonel  Gordon's  trust-disposition  and  settlement  of  1853,  it  appears 
to  me  to  be  essential  to  ascertain  what  were  his  intentions  in  that  [526]  respect,  and 
especially  so  when  it  is  kept  in  view  that  the  question  arises  under  a  deed  of  the  nature 
of  a  will,  and  not  under  a  deed  of  entail  or  other  feudal  operative  title  of  conveyance 
already  completed.  In  deciding  on  the  import  of  a  formal  and  completed  title  strict 
effect  must  be  given  to  its  terms  according  to  their  ordinary  technical  signification, — 
whatever  may  nave  been  in  reality  the  object  or  intention  of  the  granter, — ^the  legal 
presumption  in  that  case  being  that  what  has  been  done  was  meant  to  be  done.  But 
not  exactly  so  in  reference  to  deeds  of  the  nature  of  a  will,  in  the  construction  or  inter- 
pretation of  which  greater  latitude  is  allowable,  and  even  words  or  expressions  usually 
considered  technical  are  subject,  according  to  circumstances,  to  control  and  modifica- 
tion, in  order  that  the  object  and  intention  of  the  testator  may  be  carried  into  effect, 
and  not  frustrated.  Accordingly,  in  the  first  Balgowan  case  (Murray  t'.  Graham, 
3d  May  1849,  6  Bell's  Appeal  Cases,  p.  450),  Lord  Brougham,  in  reference  to  this 
distinction,  observed  that  the  rule  applicable  to  an  entail  "  is  totally  different  from  a 
question  as  to  the  words  of  a  contract  or  as  to  the  words  of  a  will,  which  are  not  governed 
by  the  principles  of  the  law  of  entail  of  real  property,  because  in  these  cases  you  gather 
the  intention  of  the  party  making  the  instrument,  be  it  a  contract  or  be  it  a  will,  in 
whatever  way  you  can ;  and,  accordingly,  both  in  Scotland  and  England  in  such  cases, 
in  order  to  get  at  the  general  intention  of  the  party,  you  look  to  words,  not  only  within 
the  particular  clause  whereupon  the  difficulty  in  the  construction  arises,  but  you  look 
to  other  clauses  in  the  instrument,  for  the  purpose  of  learning  what  the  party  making 
it  really  meant.  You  gather  his  intention  from  these  other  clauses  taken  together 
with  the  clause  upon  which  the  difficulty  arises,  that  clause  itself  not  being  explicit 
and  clear ;  and  then,  provided  he  has  intended  that  which  the  law  allows  him  to  intend 
and  to  do,  you  give  effect  to  the  intention  by  your  decision.  But  that  is  not  so  in  the 
law  of  entail ;  you  are  not  to  gather  what  the  intention  of  the  maker  of  the  deed  is 
from  looking  at  all  the  instrument,  and  to  say  I  have  no  doubt  Mr.  So-and-so  meant 
to  entail  his  estate,  and  to  fetter  succeeding  heirs.  The  question  is  whether  he  has 
done  that."  In  accordance  with  the  distinction  thus  explained  by  Lord  Brougham, 
the  Lord  Justice-Clerk  (Boyle)  had  previously,  in  giving  his  opinion  in  this  Court 
in  the  case  of  StirUng  r.  Stirling's  Trustees  (30th  Nov.  1838,  1  D.  130),  remarked— 
"  In  the  case  before  us  we  are  bound  to  give  effect  to  the  will  of  Sir  Thomas  Stirling 
if  clearlv  manifested,  and  w^e  are  not  obli^  to  go  upon  the  rule  of  strict  interpretation 
which  has  been  adopted  in  the  law  of  entail."  And  although  these  cases  related  to 
entails,  it  appears  to  me  to  be  an  entire  mistake  to  hold  that  the  distinction  illustrated 
by  them  cannot  arise  except  as  betwixt  a  contract  or  will  and  the  fettering  clauses  of 
a  deed  of  entail ;  for  in  the  case  of  Sprot  v.  Sprot,  22d  May  1828,  6  S.  833,  the  Lord 
President  (Hope)  put  it  thus  :— "  If  we  had  been  here  judging  as  to  the  import  of  the 


550  GORDON  l\  (IORDON's  TRUSTEES  [1866]      IV.  MACPHEBflOK,  627. 

words  under  a  foriual  dis|)()siti()n  or  feudal  title,  we  iimst  have  construed  theiu 
a^'^^ording  to  what  is  the  established  and  technical  meaning.  But  we  are  here  called 
Ujwn  to  judge  of  the  meaning  of  a  trust-deed  or  will ;  and  in  that  case  it  is  our  duty  to 
asc^ertain  from  tlie  whole  deed  what  was  his  true  intention  and  meaning."  And  again, 
in  the  second  Balgowan  case  (Graham  v.  Stewart,  15th  March  1853,  15  D.  564), 
the  Lord  President  (M*Neill)  said  the  case  "  appeai-s  to  me  to  belong  to  that  class  of  cases 
which  have  been  treated  as  instructions  to  trustees,  and  to  be  ruled  by  the  intentions 
of  the  maker ;  not  to  that  class  which  have  been  treated  as  operative  deeds  of  con- 
veyance, to  be  ruled  by  the  technical  structure  of  the  clauses."  Nor  can  the  decisions 
in  the  cases  of  I^eny  r.  Leny,  28tli  June  1860,  22  D.  1272,  and  Macgregor  v.  Goixlon, 
1st  December  1864,  3  Macpli.  148,  be  appealed  to  as  governing  the  pi-esent  in  regard 
to  the  question  of  construction,  for  in  these  cases  the  question  arose  on  regularly  com- 
pleted operative  deeds  of  conveyance,  deeds  of  entail,  while  here  the  question  arises 
on  the  trust-settlement  or  wall  of  Colonel  Gordon. 

Adopting,  then,  the  rule  of  construction  applicable  to  a  will  as  explained  in  the 
cases  referred  to,  and  applying  it  to  the  trust-settlement  or  will  of  Colonel  Gordon 
of  1853,  the  first  thing  to  be  ascertained  is  his  intention.  Did  Colonel  Gordon  intend 
that  the  residue  of  his  estate  should  be  secured  under  a  strict  entail  in  favour  of  the 
pursuer  as  institute,  and  a  certain  series  of  heirs  as  substitutes  ?  Or  did  he  intend 
that  it  should  be  handed  over  to  the  pursuer,  free  and  unfettered,  to  do  with  as  he 
pleased  ?  These  questions,  1  think,  admit  of  but  one  answer.  Not  [527]  only  is  there 
in  his  settlement  of  1853  a  most  explicit  direction  to  his  trustees  to  execute  a  deed  or 
deeds  of  strict  entail  in  terms  of  the  statute  1685,  and  a  line  of  heii-s  is  specified  through 
whom  the  entailed  estate  is  to  pass — the  heirs  in  possession  for  the  time  always  bearing 
the  name  and  arms  of  Gordon — but  he  also  instructs  his  trustees  to  cause  tlie  entail 
to  be  recorded  in  the  Register  of  Tailzies  and  in  the  Books  of  Council  and  Session, 
and  "  proper  titles  completed  thereon,  so  as  to  render  the  same  effectual  in  terms  of 
law."  He  likewise  directs  his  family  burying-place  to  be  included  in  the  entail,  **  so  that 
it  may  always  remain  in  the  family,  and  go  along  with  my  entailed  lands  and  estates  in 
Midlotliian,  and  remain  inseparable  therefrom  in  all  time  coming."  And  then  he  says  : 
— ^"  Lastly,  after  the  residue  or  free  remission  of  my  estates  shall  be  so  invested  in  the 
purchase  of  lands  and  heritages,  and  the  same  settled  and  secured  in  manner  foresaid, 
I  appoint  my  trastees  to  denude  of  this  trust." 

The  only  doubt,  therefore,  that  can  reasonably  be  suggested  is,  not  whether  the 
truster's  object  and  intention  were  to  have  a  strict  and  valid  entail  executed,  but 
whether  he  has,  by  the  terms  in  which  his  will  and  direction  to  that  effect  are  expressed, 
and  especially  by  that  part  which  directs  that  the  entail  should  bo  executed  in  favour 
of  the  pursuer  as  institute,  and  "  his  heirs  whatsoever,"  rendered  it  impossible  that 
his  object  and  intention  can  be  legally  accomphshed. 

It  must,  I  am  aware,  be  taken  as  indisputable  in  the  present  discussion,  after  the 
decision  of  tliis  Court  in  the  Dalswinton  case  (Leny  r.  Leny),  and  in  Macgregor  r. 
Gordon,  that  a  deed  of  entail  conceived  in  favour  of  the  pursuer  and  "  his  heirs  what- 
soever," although  containing  complete  prohibitory,  irritant,  and  resolutive  clauses 
in  terms  of  the  statute  1685,  would  not  be  effectual;  and,  accordingly,  the  inter- 
locutor under  which  the  present  case  has  been  submitted  for  opinion  to  the  consulted 
Judges,  proceeds  expressly  on  that  assumption.  But  is  it  to  be  held  as  imperative 
that  the  deed  of  entail  which  Colonel  Gordon's  trustees  are  directed  to  execute  by  liis 
settlement  of  1853,  must  be  conceived  in  favour  of  the  pursuer  as  institute,  and  "  his 
heirs  whatsoever  "  ?  Or  may  it  not  be  held,  consistently  with  the  truster's  directions, 
and  in  order  to  give  effect  to  his  intention  and  to  accomplish  his  object,  that  the  deed 
of  entail  should  be  conceived  in  favour  of  the  pursuer  and  the  heirs  *'  whatsoever  of 
his  body  "  ?  These  are  certainly  not  the  precise  words  of  the  truster's  direction,  but 
are  they  inconsistent  with  the  words  he  uses  ?  And  may  not  the  words  he  uses  be  so 
modifiwi  and  controlled  as  to  reconcile  them  with  the  truster's  undoubted  object  and 
intention  as  clearly  manifested  by  his  disposition  and  settlement,  looked  at  in  all  its 
terms  and  clauses  1  In  considering  these  questions,  and  the  authorities  which  bear 
upon  them,  to  be  immediately  noticed,  it  must  be  borne  in  mind  that  the  pursuer, 
being  a  natural  son,  could  have  no  heirs  if  he  were  not  to  have  heirs  of  his  body. 

In  the  Roxburgh  cause  (Innes  v.  Ker,  1809,  Appendix  to  6  Wilson  and  Shaw's 
Appeal  Cases)  one  of  the  points  decided  was  that  the  expression "  heirs-male "  should  be 
construed  in  the  particular  deed  there  in  question  as  "  heirs-male  of  the  body,"  although 
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the  strict)legal  and  technical  interpretation  of  that  expression  had  been  previously 
ruled  by  the  judgment  both  of  this  Court  and  of  the  House  of  Lords  in  the  Linplum 
case  (Hay  v.  Hay,  24:th  July  1788,  Mor.  2315)  to  be  "heirs-male  in  general."  But 
in  the  course  of  his  observations  in  the  Roxburgh  cause  Lord  Eldon  entered  into  an 
elaborate  argument  to  shew  that  such  expressions  are  not  to  be  considered  and  dealt 
with  as  inflexible,  having  one  and  the  same  meaning,  and  that  the  affirmance  by  the 
House  of  Lords  of  the  decision  of  this  Court  in  the  Linplum  case  did  not  proceed  on 
any  such  assumption.  He  accordingly  in  the  Roxburgh  cause  repeatedly  and  in 
various  forms  laid  it  down  that  even  in  formal  deeds  of  entail, — for  the  controversy 
•  in  both  the  Linplum  and  Roxburgh  cases  arose  on  deeds  of  entail, — words,  even  techni- 
cal ones,  may  be  made  to  bend  to  circumstances,  and  receive  a  meaning  and  inter- 
pretation different  from  their  prima  facie  or  obvious  one,  when  that  is  essential  to 
the  carrying  out  of  the  paramount  object  and  intendment  of  the  deed  in  which  they 
are  used.  Agreeably  to  this  principle,  it  was  held  in  the  case  of  Sprot  and  Others  v, 
Sprot,  already  noticed,  where  a  testator  had  directed  trustees  to  purchase  lands,  as  in 
the  present  case,  and  to  settle  them  in  strict  entail,  according  to  the  law  and  practice 
of  Scotland,  on  his  eldest  son  and  the  heirs  of  his  body  lawfully  begotten ;  whom 
failing,  his  other  sons  and  daughters,  and  the  heirs  of  their  bodies  respectively ;  whom 
all  failing,  £528]  bis  own  nearest  heirs  whomsoever, — that  the  trustees  were  bound, 
so  as  to  give  eflfect  to  the  testator's  object  and  intention  of  securing  his  estate  under  a 
strict  entail,  rather  than  allow  that  intention  to  be  defeated,  to  execute  the  entail  in 
such  terms  as  to  exclude  heirs-portioners,  although  the  testator  had  not  expressly 
authorised  any  such  exclusion,  but,  on  the  contrary,  if  the  ipsissima  verba  of  his  direc- 
tions were  to  be  followed,  no  such  exclusion  could  take  place.  In  coming  to  this  con- 
clusion the  Court  proceeded  on  the  principle  that  in  reference  to  a  question  of  inter- 
pretation of  a  will  or  deed  of  instructions  they  were  not  prevented  from  so  dealing 
with  the  testator's  words  as  to  carry  into  effect  his  true  object  and  intention.  On 
precisely  the  same  principle,  although  perhaps  in  oircumstances  less  favourable  for 
its  operation,  in  the  case  of  Forrest's  Trustees  v.  Forrest  or  Martine  and  Others,  14th 
Dec.  1845,  8  D.  304,  where  a  testator  had  in  technical  terms  directed  his  trustees 
to  execute  a  regular  and  valid  entail  of  certain  lands  in  favour  of  certain  parties  in 
succession,  and  the  "  heirs  whatsoever  "  of  their  bodies,  whom  failing,  to  the  testator's 
nearest  heirs  and  assignees  whomsoever,  it  was  held  that  the  trustees  were  bound, 
in  order  to  carry  out  the  intention  of  the  testator  of  having  a  valid  entail  executed, 
to  insert  in  the  entail  a  clause  excluding  heirs-portioners  as  an  addition  to  or  quaUfica- 
tion  of  the  destination  as  specified  in  the  direction  to  them.  And  in  the  recent  case 
of  Braid  r.  Ralston  or  WaddeD,  20th  January  1860,  22  D.  433,  it  was  held,  in  reference 
to  a  question  of  intention  arising  not  under  a  \*ill  or  deed  of  instructions  for  the 
execution  of  an  entail,  but  under  an  already  executed  and  subsisting  entail,  that  a 
destination  to  A  B,  the  entailer's  eldest  son,  and  his  heirs  "  lawfully  begotten,"  was 
to  be  read  as  a  destination  to  A  B  and  the  heirs-male  of  his  body,  and  that  the  ordinary 
legal  signification  of  the  term  "  heirs-male,"  viz.  "  heirs-male  general,"  was  by  neces- 
sary implication  excluded. 

There  isyet  another  class  of  cases,  of  which  Campbell's  Trustees  v.  Campbell,  1 7th  May 
1836, 14  S.  770 ;  Stirling  v.  StirUnff's  Trustees,  30th  Nov.  1838, 1  D.  130 ;  and  Graham 

V.  Stewart  and  Another  (the  second  Balgowan  Case),  15th  March  1853,  15  D.  558,  are 
examples,  where,  in  varying  circumstances,  expressions  were  so  interpreted,  contrary 
to  their  obvious  and  more  technical  meaning,  as  that  the  general  intention  of  a  testator 
in  regard  to  the  effectual  entailing  of  his  estate  might  be  carried  out  and  not  frustrated. 

Having  regard  to  all  of  these  authorities  and  the  principles  estabHshed  by  them, 
and  not  looking  beyond  the  deed  of  1853  itself,  I  am  not  at  present  satisfied  that  the 
truster's  direction  to  have  the  residue  of  his  estate  invested  in  lands,  and  secured  under 
an  effectual  entail,  might  not  be  carried  out,  by  holding  that,  in  order  to  give  effect  to 
what  appears  to  me  to  be  manifestly  and  beyond  all  doubt  his  paramount  object,  the 
expression  "  heirs  whatsoever "  of  the  pursuer  may  be  rendered,  in  the  execution  of  a 
deed  of  entail,  **  heirs  whatsoever  of  his  body." 

But  as  reference  is  expressly  made  by  the  truster  in  his  deed  of  1 853  to  other  deeds 
previously  executed  by  him,  it  is  not  only  proper  but  necessary  to  examine  these 
prior  deeds,  in  order  to  see  whether  they  may  not  afford  some  aid  in  arriving  at  a  sound 
conclusion  as  to  the  true  meaning  of  the  language  in  which  the  truster  has  expressed 
himself  in  the  deed  of  1853.    Among  others,  the  truster  refers  in  his  settlement  of 
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1853  to  a  deed  of  entail  executed  by  him  in  1833 ;  to  a  deed  of  nomination  executed 
by  him  in  1835,  in  the  exercise  of  a  reserved  power  in  the  entail  of  1833 ;  and  to  a  general 
trust-disposition  and  settlement  executed  by  him  of  the  same  date  as  the  deed  of 
nomination. 

By  the  deed  of  1833  Colonel  Gordon  disposed  in  strict  entail  his  lands  of  Cluny 
and  others,  to  and  in  favour  of  himself  and  the  heirs  of  his  body  and  their  heirs  (none 
of  whom  exist  or  ever  existed,  as  he  never  was  married  or  had  lawful  issue),  "  whom 
all  failing,  to  any  person  or  persons  to  be  named  by  me  in  any  nomination  or  other 
writing  to  be  executed  by  me  at  any  time  of  my  life,  and  failing  of  such  nomination, 
or  of  the  person  or  persons  to  be  therein  named,  or  of  the  heirs  of  their  bodies  to  be 
therein  called  to  the  succession,  then  to  Alexander  Grordon,  my  brother,  and  the  heirs 
whatsoever  of  his  body ;  whom  failing,  to  and  in  favour  of  Mary  Gordon,  my  said 
sister,  and  the  heirs  whatsoever  of  her  body,"  and  so  on.  In  exercise  of  this  reserved 
power,  Colonel  Gordon  executed  the  nomination  (also  specially  referred  to  in  his  settle- 
ment of  1853),  of  persons  whom  he  called  to  the  succession,  failing  heirs  of  his  own 
body  and  their  heirs ;  and  in  [529]  ^his  deed  of  nomination,  which  is  dated  15th 
October  1835,  and  proceeds  on  a  recital  of  the  previous  entail  of  1833,  and  the  reserved 
power  of  nomination  therein  contained,  he,  on  the  narrative  that  it  was  not  his  inten- 
tion to  marry,  and  for  other  reasons,  says,  "  Therefore,  in  virtue  of  the  powers  reserved 
to  me  by  said  deed  of  entail,  I  do  hereby  nominate  and  appoint  my  son,  Charles  Gordon, 
and  his  heirs  whatsoever,  on  his  attaining  the  age  of  twenty-five  years  complete,  but 
not  sooner,  to  succeed  to  me,  under  said  deed  of  entail,  in  the  whole  lands  and  estates 
therein  enumerated,  with  the  special  exceptions  thereinafter-mentioned ;  and  failing 
my  said  son  Charles  and  his  heirs  whatsoever,  I  hereby  nominate  and  appoint  my 
said  son  John  Gordon,  and  his  heirs  whatsoever,  to  succeed  to  said  entailed  estates ; 
whom  all  failing,  then  the  succession  to  open  and  descend  to  the  series  of  heirs  of  entail, 
or  substitutes  specially  enumerated  in  my  said  deed  of  entail."  Except  on  the  assump- 
tion that,  in  Colonel  Gordon's  understanding,  heirs  of  the  body  and  heirs  whatsoever 
of  his  natural  sons  were  the  same  thing,  it  would  be  difficult,  if  possible  at  all,  to  reconcile 
his  deed  of  entail  of  1833  with  his  deed  of  nomination  ;  for  while  by  the  deed  of  entail 
power  is  reserved  to  nominate  persons  to  succeed,  failing  heirs  of  his.  Colonel  Gordon's, 
own  body,  and  the  heirs  of  their  bodies,  and  while  it  is  by  the  same  deed  expressly 
declared  that,  failing  "  such  nomination,  or  of  the  person  or  persons  to  be  therein 
named,  or  of  the  heirs  of  their  bodies,  to  be  therein  called  to  the  succession,"  other 
persons  and  heii-s  are  to  come  in,  by  the  deed  of  nomination,  executed,  as  it  bears,  in 
virtue  of  the  reserved  powers  in  the  deed  of  1833,  the  Colonel's  natural  sons,  Charles, 
and  John  (the  pursuer),  and  their  respective  "  heirs  whatsoever,"  are  called  to  the 
succession.  It  appears  to  me,  therefore,  in  order  to  reconcile  these  two  deeds,  and 
prevent  a  contradiction  and  inconsistency,  which  it  cannot  be  supposed  was  ever 
contemplated  by  Colonel  Gordon,  there  is  strong  ground  for  holding  that  the  expression 
"^  heirs  whatsoever  "  of  his  natural  sons  was  understood  and  intended  by  him  to  mean 
"  heirs  whatsoever  of  their  bodies." 

This  view,  I  think,  receives  further  support  from  the  trust  disposition  and  settle- 
ment of  1835,  executed  of  the  same  date  as  the  deed  of  nomination,  when  closely 
examined ;  and  in  making  such  examination,  it  is  important  to  keep  in  view  that 
the  trus^disposition  and  settlement  of  1835  proceeds  not  upon  a  general  reference 
merely  to  the  entail  of  1833,  but  also  upon  a  special  recital  of  the  reserved  power  of 
nomination  which  it  contains.  It  then  goes  on  to  refer  to  the  deed  of  nomination 
itself  as  having  been  executed  in  virtue  of  the  reserved  power,  and  after  stating  that 
it  is  "  now  my  intention  (Colonel  Gordon's)  to  convey  my  whole  heritable  and  personal 
estates  and  effects  to  trustees,  for  the  purposes  after-mentioned,"  it  proceeds  to  make 
the  conveyance  and  set  out  the  purposes,  the  second  of  which  is  an  enUiil  of  his  estate 
of  Braid,  and  others  south  of  the  Dee,  in  favour  of  "  his  sons  John  and  Charles,  and 
their  respective  heirs  whatsoever,  whom  all  failing,  upon  the  other  heirs  of  entail  or 
substitutes  mentioned  in  my  said  deed  of  entail,  upon  the  model  of  which  deed  of  entail 
my  trustees  shall  cause  the  deed  of  entail  of  my  said  estates  in  Edinburghshire,  or 
south  of  the  Dee,  to  be  framed."  And  the  tliird  purpose  is  a  direction  to  the  trustees 
to  "  lay  out  and  invest  the  whole  accumulations  of  rents  and  interests  of  my  heritable 
estates  and  debts,  together  with  the  whole  produce  of  my  personal  means  and  estate  ** 
(just  the  residue  now  in  dispute),  "  and  the  interest  accruing  on  the  accumulations, 
in  the  purchase  of  lands  and  heritages  situated  as  near  and  convenient  as  they  can 
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be  reasonably  had  to  my  said  estate  of  Cluny,  and  my  other  estates  contained  in  the 
said  deed  of  entail,  situated  north  of  the  river  Dee ;  and  shall  settle  and  secure  the 
lands  and  heritages  so  to  be  purchased  by  a  deed  or  deeds  of  strict  entail  upon  the 
same  series  of  heirs,  and  under  the  same  conditions,  provisions,  limitations,  restric- 
tions, clauses  prohibitory,  irritant,  and  resolutive,  and  other  clauses,  as  are  contained 
in  the  said  deed  of  entail  of  the  estate  of  Cluny  and  others,  and  in  the  deed  executed 
by  me  of  this  date,  calling  my  said  sons,  Charles  Gordon  and  John  Gordon,  to  the 
succession  under  said  deed  of  entail,  and  that  my  said  trustees  shall  cause  the  said 
deed  or  deeds  of  entail  so  to  be  executed  by  them,  to  be  recorded  in  the  register  of  tailzies, 
and  also  in  the  books  of  Council  and  Session,  and  proper  feudal  titles  completed  thereon, 
so  as  to  render  the  same  effectual  in  terms  of  law." 

All  this  appears  to  me  to  afford  strong  corroborative  support  to  the  proposition 
[530]  tliat  "  heirs  whatsoever  "  of  his  natural  sons,  and  "  heirs  whatsoever  of  their 
bodies,"  were  understood  by  the  truster.  Colonel  Gordon,  to  mean  the  same  thing ; 
and  if  so,  that  the  latter  expression  may  be  legitimately  adopted  in  entailing  lands 
purchased  with  the  funds  now  in  dispute.  On  the  assumption  of  this  view  being 
sound,  it  would  follow  that  a  strict  entail  may  be  effectually  completed  under  and 
in  terms  of  the  directions  of  the  truster  in  his  disposition  and  settlement  of  1853,  and 
that,  of  course,  absolvitor  from  the  present  action  must  be  pronounced.  But  I  do  not 
feel  myself  called  on  in  the  present  process,  as  it  now  stands,  to  come  to  any  positive 
conclusion  in  regard  to  this  matter,  as  it  appears  to  me,  for  reasons  to  be  afterwards 
adverted  to,  that  another  action  ought  to  be  instituted,  and  other  parties  called  into 
the  field,  and  allowed  an  opportunity  of  being  heard  for  their  interests,  before  anything 
further  is  determined.    In  the  meantime,  I  have  to  remark, — 

2.  That,  supposing  it  were  to  be  held  that  no  effectual  entail  can  be  made  under 
Colonel  Gordon's  disposition  and  settlement  of  1853,  the  question  would  then  arise 
Whether  his  previously  executed  deeds  would  not  become  operative  ^ 

By  the  deed  of  1853,  after  a  revocation  of  former  settlements,  it  is  declared,  "  that 
if  this  deed  of  settlement  should  be  reduced  or  set  aside,  or  from  any  cause  become 
inoperative  or  ineffectual,  then  the  foresaid  deeds  of  settlement,  deeds  of  tailzie  and 
provision,  and  other  deeds  executed  by  me  previous  to  the  date  of  these  presents, 
shall  remain  valid  and  effectual,  and  receive  full  force  and  effect  in  all  courts  of  law  and 
equity,  anything  herein  contained  notwithstanding."  The  previous  deeds  thus  referred 
to  by  the  truster  are,  so  far  as  requiring  notice,  those  executed  by  him  in  1852, 
1835,  and  1833.  The  first  of  these  is  in  all  material  respects  the  same  as  that  of  1853, 
and  it  also  contains  a  similar  declaration  to  that  above  quoted,  to  the  effect  that,  in 
the  event  of  its  becoming  from  any  cause  inoperative  or  ineffectual,  the  earlier  deeds 
are  to  be  resorted  to.  K,  then,  the  deed  of  1863  is  to  be  held  inoperative  or  ineffectual, 
so  must  be  the  deed  of  1852,  and  thus  the  deed  of  1835  comes  into  view.  Some  of  the 
clauses  of  this  last-mentioned  deed  have  been  already  noticed,  and  it  has  been  explained 
that  it  proceeds  upon  a  recital  of  the  deed  of  entail  of  the  estate  of  Cluny  and  others, 
executed  in  1833,  and  of  the  deed  of  nomination  executed  in  exercise  of  the  reserved 
power  in  that  deed  of  entail.  Besides  the  provisions  in  the  settlement  of  1835,  which 
have  been  already  noticed,  it  contains  a  clause  in  these  terms, — "  That  should  it  happen 
from  any  cause,  that  said  deed  of  entail  "  (that  of  1833)  "  should  be  reduced  or  found 
inoperative,  then  my  said  trustees  shall  be  entitled,  and  they  are  hereby  authorised 
and  required,  to  claim  the  whole  of  my  said  entailed  estates  in  virtue  of  these  presents, 
and  to  make  up  titles  thereto,  and  to  resettle,  and  of  new  entail  the  same,  according 
to  my  intentions  as  expressed  in  my  said  deed  of  entail,  and  in  the  relative  deed  executed 
by  me  of  this  date,  for  calling  my  said  sons,  Charles  Gordon  "  (now  deceased),  **  and 
John  Gordon  "  (the  pursuer),  "  to  the  succession,  or  as  nearly  consistent  therewith  as 
may  be  found  advisable,  to  give  effect  to  the  deed."  Now,  it  might  not  unreasonably 
be  argued,  that  as  the  entail  of  1833  in  favour  of  the  pursuer  and  "  his  heirs  whatsoever," 
if  these  words  are  to  be  strictly  construed,  must  be  ineffectual,  in  respect  that  there 
can  be  no  valid  entail  with  a  destination  so  expressed,  a  new  deed  of  entail  falls  to  be 
executed,  in  terms  of  Colonel  Gordon's  instructions,  as  contained  in  his  settlement  of 
1835,  and  that  in  order  to  give  effect  to  it,  the  expression  "  heirs  whatsoever  "  of  the 
pursuer  might,  under  the  above  quoted  clause  of  that  deed,  although  not  imder  the 
settlement  of  1853,  which  contains  no  clause  similarly  expressed,  be  legitimately 
rendered  "  heirs  whatsoever  of  his  body."  But  however  this  may  be,  there  are  no 
termini  hahiles  for  determining  the  point  in  the  present  process.  Another  process 
S.R.R,  MACPHERSON— VOL.  IV.  18* 
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would  be  necessary  for  that  purpose,  in  whteh  all  the  parties  in  whose  favour  the  entail 
of  1833  was  executed  would  fall  to  be  called,  inasmuch  as  they  might  have  a  very 
material  interest  in  the  discussion. 

3.  Supposing,  however,  that  a  valid  and  effectual  entail  cannot  be  made  either 
under  the  settlement  of  1853,  or  that  of  1835,  the  next  question  is,  whether  the  residue 
of  the  truster's  estate  is  simply  to  be  handed  over  to  the  pursuer,  as  concluded  for  by 
him,  or  whether  it  would  not  rather  fall  to  be  dealt  with  as  intestate  succession  1  This 
is  a  very  important  question,  and,  as  I  view  it,  one  entitled  to  the  most  careful  atten- 
tion. At  present,  I  am  not  satisfied  that  the  solution  of  it  [531]  must  necessarily  be 
in  favour  of  the  pursuer ;  and,  at  any  rate,  I  think  that  no  such  result  ought  to  be 
come  to  in  the  absence  of  parties  who  have  so  material  an  interest  in  it  as  the  truster's 
next  of  kin,  or  heirs  in  mchilibus.  It  is  true  that  the  defenders.  Colonel  Gordon's 
trustees,  are  also  appointed  by  him  his  executors ;  but  both  as  trustees  and  executors, 
their  duty  is,  primarily  at  least,  to  maintain  the  validity  of  his  settlement  of  1853, 
under  which  they  act,  in  regard  to  all  its  purposes ;  and  it  could  hardly  be  expected 
that  they  should  be  prepared  to  argue  and  maintain  a  view  so  inconsistent  with  the 
leading  object  and  purpose  of  that  deed,  as  that  the  residue  of  Colonel  Gordon's  estate, 
in  place  of  being  invested  in  lands  under  a  strict  entail,  should  be  treated  afi  intestate 
succession  belonging  to  his  next  of  kin.  Accordingly,  while  they  submitted  some  argu- 
ment in  support  of  that  alternative  view,  they  candidly  stated  in  the  course  of  the 
oral  discussion,  that  in  the  event  of  such  a  view  being  seriously  opened  up,  they  should 
wish  the  present  process  to  be  sisted,  to  enable  them  to  call,  in  another  action.  Colonel 
Gordon's  next  of  kin  or  heirs  in  mobUibus,  This,  indeed,  is  only  what  I  should  liave 
expected,  seeing  that  the  record  in  the  present  action  has  evidently  not  been  made 
up,  either  as  regards  statements  or  pleas,  with  any  reference  to  the  emerging  and  con- 
tingent right  of  Colonel  Gordon's  next  of  kin  or  heirs  in  mobilibus. 

It  appears  to  me,  however,  that  these  parties  have  a  right,  as  they  have  a  most 
material  interest,  to  be  heard,  not  merely  after  it  should  be  held  that  the  residue  of 
Colonel  Grordon's  estate  cannot  be  invested  and  secured  in  lands  under  an  effectual 
entail,  but  now,  and  before  that  matter  is  determined ;  for  it  is  obvious  that  their 
interest  is  to  make  out  that  there  can  be  no  such  effectual  entail,  their  pleas  so  far 
conflicting  with  those  of  the  present  defenders,  the  trustees,  and  so  far  agreeing  with 
the  pleas  of  the  pursuer,  but  to  a  very  different  effect.  If  it  had  been  clear  beyond 
all  doubt  or  question, — so  clear  that  the  contrary  could  not  with  any  shew  of  reason 
be  maintained, — ^that,  on  the  assumption  of  it  being  impossible  to  make  a  valid  entail 
of  the  residue  of  Colonel  Gordon  s  estate,  the  pursuer  must  get  it  as  now  asked  by  him, 
it  might  be  unnecessary  to  protract  the  litigation,  or  waste  time  by  calling  his  next  of 
kin,  but  I  am  unable  to  see  the  case  in  this  light.  I  think  the  question  whether,  suppos- 
ing no  effectual  entail  can  be  made  in  relation  to  the  residue  of  Colonel  Gordon's  estate, 
that  residue  is  therefore  to  be  simply  lianded  over  to  the  pursuer,  is  one  of  much  nicety 
and  difficulty.  But  I  do  not  tliinK  it  necessary — ^and  perhaps  it  would  not  be  proper— 
for  me  to  enter  upon  any  further  examination  or  consideration  of  this  question  in  the 
absence  of  the  parties  whose  right  it  is,  in  my  apprehension,  to  be  heard  on  the  subject 
of  it  before  it  is  determined. 

4.  The  result  is,  that  in  my  opinion  the  present  action  ought  to  be  sisted  till  another 
is  brought — of  the  nature,  for  example,  of  a  multiplepoinding,  with  declaratory  con- 
clusions, as  in  some  of  the  cases  which  have  been  referred  to — better  cJculated  than  the 
present  for  raising  and  having  decided  the  various  questions  to  which  I  have  adverted, 
and  by  which  all  parties  interested  should  be  called,  and  afforded  an  opportunity  of 
being  heard ;  or,  what  would  in  effect  be  the  same  thing,  that  the  present  action  should 
be  dismissed  without  prejudice  to  either  of  the  parties,  the  pursuer  or  the  defenders, 
instituting  another  of  the  description  just  referred  to.  I  think  it  would  be  premature 
at  present  to  pronounce  any  judgment  on  any  of  the  questions  alluded  to ;  and  although 
I  have  suggested  a  variety  of  considerations  in  regard  to  these  questions  for  the  piuTxise 
of  shewing  their  nicety  and  importance,  as  they  present  themselves  to  my  mind,  and 
that  other  parties,  besides  the  pursuer  and  defenders  in  the  present  action,  have  such 
an  interest  as  makes  it  right,  if  not  indispensable,  that  they  should  be  called,  I  am  not 
to  be  understood  as  in  the  meantime  committed  to  any  particular  view  of  the  way  in 
which  they  ought  to  be  ultimately  solved  and  disposed  of.  All  I  can  say  is,  that  I  am 
not  prepared,  as  at  present  advised,  to  hold,  as  concluded  for  by  the  pursuer,  that  he 
is  to  have  the  residue  of  Colonel  Gordon's  estate  "  paid  over  and  transferred  to  him  in 
fee-simple  for  his  own  absolute  use,  and  that  according  to  the  true  intent  and  meaning 
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of  the  deeds  of  settlement  of  the  said  deceased  Colonel  John  Gordon  " ;  or  to  liold  that, 
in  existing  circumstances,  he  is  entitled  to  decree  in  terms  of  any  of  the  conclusions  of 
liis  action.  And  I  have  only  to  add,  that  it  is  for  the  trustees  to  consider  whether  any 
judgment  in  favour  of  the  pursuer,  in  the  process  as  it  now  stands,  not  only  in  the 
absence  of,  but  without  notice  to,  the  various  parties  [532]  to  whom  I  have  alluded, 
would  be  res  judicata,  or  a  protection  to  them  against  claims,  in  the  future,  at  the 
instance  of  those  parties,  or  some  of  them. 

Lord  Barcaple. — Important  questions  have  arisen  in  the  course  of  the  discus- 
sion in  this  case,  of  which  it  is  necessary  to  dispose,  in  order  to  clear  the  way  for  the 
ultimate  question,  whether  the  pursuer  is  entitled  to  have  the  residue  of  Colonel  Gordon's 
trust-estate  paid  over  to  him  by  the  defenders,  in  terms  of  the  petitory  conclusions  of 
the  summons  ? 

1.  It  must  be  held  to  be  now  finally  decided  in  this  Court-,  that  an  entail  conceived 
according  to  the  precise  terms  of  the  sixth  purpose  of  the  trust-deed,  would  not  be  valid 
and  effectual  as  a  strict  entail  under  the  Act  1685.  That  is  the  effect  of  the  judgment 
in  the  case  of  Leny,  22  D.  1272,  and  more  recentlv  in  the  case  of  Macgregor  v.  Gordon, 
3  Macph.  148.  But  the  question  is  competently  and  properly  raised,  whether,  in 
construing  the  trust-direction,  while  it  is  yet  unexecuted,  its  words  are  not  capable  of  a 
more  flexible  meaning  than  they  could  receive  as  constituting  the  destination  in  a  deed 
of  entail  %  It  is  contended  that,  as  matter  of  construction  of  the  trust-direction,  the 
expression  "  his  (the  pursuer's)  heirs  whatsoever  "  should  be  read  as  meaning  heirs 
of  his  body.  I  am  of  opinion  that  this  contention  is  unfounded.  The  meaning  put 
upon  these  words  in  the  case  of  Mac^gregor,  and  in  similar  cases,  when  they  occurred 
in  a  deed  of  entail,  did  not,  as  I  understand  these  judgments,  depend  at  all  upon  the 
principle  of  strict  construction  of  entails.  In  construing  the  destination  in  an  entail, 
there  is  no  groimd  for  adopting  any  peculiar  or  strict  principle  of  construction.  The 
question  is  simply  as  to  the  meaning  of  the  entailer  in  the  use  of  the  words  which  he  has 
employed,  there  being  no  room  for  the  strict  principle  of  construction  applicable  to  the 
fettering  clauses.  Many  cases  have  occurred  in  which  a  limited  meaning  lias  been  put 
upon  expressions  in  a  destination  describing  the  classes  of  heirs  called.  In  particular, 
the  expression  "  heirs,"  or  "  heirs  whatsoever,"  has  been  held  to  mean  heirs-male  wliat- 
soever,  or  heirs  whatsoever  of  the  body.  But  the  ground  for  adopting  this  limited 
sense  of  the  words  has  been  foimd  in  the  context,  or  in  the  prior  investiture.  In  the 
present  case  it  can  only  be  looked  for  in  the  trustKleed,  and  it  is  said  to  consist  in  the 
direction  to  execute  a  strict  entail  upon  the  pursuer  and  the  heirs  there  mentioned. 
It  is  not  to  be  assumed  that  the  truster  knew  that  an  entail  upon  heirs  w^hatsoever 
would  not  be  effectual.  If  he  had  done  so,  the  presumption,  a<*cording  to  the  case 
of  the  defenders,  must  be  that  he  would  have  carefully  avoided  the  use  of  the  words 
which  he  has  employed.  But  apart  from  this,  I  am  of  opinion  that  it  would  be  opposed 
to  every  legitimate  principle  of  construction,  to  hold  that,  in  order  to  make  effectual 
the  intention  to  have  the  lands  settled  by  a  strict  entail,  the  words  of  destination  used 
by  the  truster  are  to  have  a  special  and  limited  meaning  affixed  to  them,  which  they 
do  not  properly  bear,  and  which  is  not  impressed  upon  them  by  any  part  of  the  context 
entering  into  or  qualifying  the  destination  itself.  To  put  the  construction  asked  for 
upon  the  trust-direction  would  be  to  make  a  will  for  the  truster  which  he  has  not  made 
for  himself.  It  may  be  probable,  though  to  my  mind  it  is  far  from  certain,  that  if  this 
matter  had  been  fully  explained  to  the  truster,  he  would  have  altered  the  terms  of  the 
destination.  Possibly,  if  he  had  done  so,  he  might  have  simply  converted  the  destina- 
tion to  heirs  whatsoever  into  one  to  lieirs  whatsoever  of  the  body.  But  it  is  equally 
possible,  that  when  he  abandoned  the  simple  destination  to  heirs  whatsoever,  and 
distinguished  between  classes  of  heirs,  he  might  have  preferred  heirs-male  to  heirs- 
female.  And  he  might,  or  might  not,  have  still  interposed  the  heirs  whatsoever  of 
the  pursuer  before  the  heirs  to  be  nominated  by  himself,  and  the  other  heirs  in  the 
destination.  Of  course,  there  could  be  no  room  for  such  considerations  as  these,  if  a 
limited  meaning  were  attached  to  heirs  w^hatsoever,  in  respect  of  something  in  the 
context  qualifying  that  member  of  the  destination.  But  when  it  is  proposed  to  do  this, 
not  from  regard  to  anything  which  the  truster  has  said  affecting  the  destination,  but 
solely  in  respect  of  his  intention  that  the  trustees  shall  execute  a  strict  entail,  it  seems 
to  me  that  it  is  merely  a  conjectural  meaning  which  is  proposed  to  be  substituted,  for 
the  sole  and  unqualified  expression  of  the  truster's  intention  as  to  the  lino  of  succession 
in  which  he  wished  the  estate  to  go. 
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I  think  the  case  of  Leny  is  a  distinct  authority  on  this  point.  The  point  wafi  fully 
discussed,  and  it  is  the  subject  of  an  express  finding  in  the  judgment  of  the  Court,  to  the 
effect  that  the  destination  in  the  deed  of  entail  was  in  perfect  con-[533Hormity  with  the 
directions  in  the  testator's  settlement,  and  that,  according  to  the  sound  legal  con- 
struction of  that  deed,  no  other  or  different  conveyance  was  authorised. 

It  has  been  suggested  in  the  argument,  that  the  circumstance  of  the  pursuer's 
illegitimacy  aids  the  Hmited  construction  of  the  destination  for  which  the  defenders 
contend.  I  do  not  think  that  this  circumstance  has  any  relevant  application ;  and 
if  it  had,  I  should  doubt  if  it  would  be  favourable  to  the  defender's  contention 

2.  Assuming  that  such  a  deed  of  entail  as  can  be  executed  in  conformity  with  the 
sixth  direction  of  the  trust-deed  would  be  ineffectual  for  the  purpose  of  constituting 
a  strict  entail,  the  question  is  raised,  whether  the  gift  contained  in  that  trust-direction 
falls  in  consequence,  so  that  the  whole  residue  of  the  trust-estate  becomes  intestacy  ? 
I  am  of  opinion  that  the  direction  has  not  fallen  in  consequence  of  its  legal  insufSciency 
to  effect  this  part  of  the  truster's  intention.  The  sixth  direction  is  a  gift  of  the  entire 
residue.  I  conceive  that  the  primary  and  principal  object  of  the  testator  was  to  give 
the  residue  to  the  pursuer,  no  doubt  sub  modo,  but  not  conditionally.  It  was  to  be 
given  in  the  form  of  land,  conveyed  by  a  deed  of  strict  entail  in  terms  of  the  Act  1685, 
and  with  a  prescribed  destination.  All  this  can  be  Uterally  complied  with,  and  at 
present  I  assume  that  nothing  else  is  proposed  by  the  pursuer.  The  fulfilment  of  the 
direction  is  therefore  perfectly  possible,  llie  objection  is,  that  when  fulfilled,  it  will 
disappoint  the  intention  of  the  truster  to  have  an  effectual  entail.  But  it  will  give 
the  estate  to  the  primary  donee,  who  is  the  persona  prcBdilecta,  by  a  deed  in  the  terms 
prescribed,  and  with  the  prescribed  destination.  Such  a  direction  might  have  been 
so  expressed  as  to  shew  that  it  was  the  primary  and  main  purpose  of  the  truster  to 
secure  the  settlement  of  his  estate  in  perpetuity  by  an  effectual  entail ;  and  possibly 
in  such  a  case  it  might  be  held  that  the  gift  of  the  estate  to  the  institute,  and  with 
the  destination  mentioned  in  the  trust-deed,  was  subordinate  to  the  primary  object 
of  creating  an  effectual  entail,  and  must  fall  if  that  cannot  be  accomplished.  Such 
a  case,  if  it  ever  occurs,  may  probably  be  found  to  be  very  exceptional,  and  not  of  easy 
solution.  For  a  direction  in  a  mortis  causa  trust-settlement  to  convey  the  truster's 
estate  to  a  beneficiary,  and  certain  heirs,  is  properly  a  gift,  whether  it  is  to  be  carried 
out  by  a  deed  of  entail  or  a  fee-simple  conveyance.  And  if  it  is  unconditionally 
expressed,  it  must,  I  think,  require  very  strong  ground  in  the  special  terms  of  the  trust- 
deed  to  enable  the  Court  to  hold  that  the  direction  is  evacuated,  oecause  the  intention  to 
have  an  effectual  entail,  having  been  set  forth  as  the  inducing  cause  for  making  it,  cannot 
be  legally  accomplished,  owing  to  something  inconsistent  with  that  object  being  directed 
by  the  entailer  himself  to  be  done.  However,  I  am  clearly  of  opinion  that  there  is  no 
case  of  that  kind  here.  I  cannot  find  anything  in  the  trust-direction  in  question  to 
lead  to  the  conclusion  that  the  securing  of  an  effectual  entail  was  the  primary  and  main 
object  of  the  truster.  It  is  only  as  matter  of  conjecture  that  any  inference  can  be  formed 
as  to  whether, — if  he  had  been  informed  that  a  deed  framed  in  the  terms  directed  by 
him  would  not  be  an  effectual  entail  in  the  event  of  either  of  his  sons,  or  any  of  their 
heirs  whatsoever,  taking  the  estate, — he  would  have  altered  the  direction.  It  may 
be  probable  that  he  would  have  done  so  ;  but  that  must  have  depended  upon  whether 
he  was  willing  to  limit  the  class  of  heirs  who  were  to  take  in  immediate  succession  to 
his  sons,  in  a  manner  contrary  to  the  expression  of  his  intention  on  that  subject  which 
we  have  in  his  trust-deed  as  it  actually  exists.  It  is  bv  the  terms  of  the  deed  as  it  exists 
that  the  present  question  must  be  determined ;  and  I  find  nothing  there  which  can, 
in  my  opinion,  lead  to  the  conclusion  that  the  tnist^purpose  must  be  held  to  have  failed, 
while  the  trustees  are  in  a  position  to  fulfil  precisely  the  direction  of  the  truster. 

3.  If  my  opinion  is  right  as  to  the  two  preceding  points,  the  pursuer  is  entitled 
to  require  the  trustees  to  fulfil  the  trust-direction  by  purchasing  land,  and  convey- 
ing it  to  him  by  a  deed  or  deeds  of  tlie  form  and  in  the  terms  prescribed  by  the  truster. 
It  is  convenient  at  this  point  to  consider  what  is  the  precise  legal  nature  of  the  pursuer's 
right  at  present ;  and  what  power  of  disposal  of  that  right  he  possesses  ? 

His  right  is  that  of  a  beneficiary  under  a  trust,  for  whose  behoof  a  specific  sub- 
ject, or  the  universitas  of  the  trust-estate,  is  held  by  the  trustees,  with  a  direction 
to  pay  or  convey  it  to  him.  This  would  have  been  the  nature  of  his  right,  although 
[634]  the  destination  had  been  a  limited  one,  and  the  deed  of  conveyance  to  be  granted 
to  him  an  effectual  entail,— the  only  difference  being,  that  in  that^case  his  beneficiary 
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right  would  have  been  Hmited  in  favour  of  the  heirs  in  the  destination.  The  right 
held  as  beneficiary  by  the  party  to  whom,  under  such  a  trust-direction,  the  conveyance 
is  appointed  to  be  inade,  whether  that  conveyance  is  to  be  an  effectual  entail  or  not, 
is  a  light  already  vested,  if,  as  in  the  present  case,  it  is  not  postponed  or  contingent. 
Nothing  remains  to  be  done  to  make  it  more  complete.  The  right  of  the  pursuer  emerged 
immediately  on  the  trust  coming  into  existence,  and  thereby  became  vested  as  a  jus 
crediti  against  the  trustees.  It  is  only  an  illustration  of  this,  that  the  pursuer  is  now 
dealt  with  as  if  he  were  actual  proprietor  of  the  residue,  by  the  trustees  paying  him 
the  income. 

It  being  settled  that  the  contemplated  limitations  in  the  entail  which  is  directed 
to  be  executed  will  be  wholly  ineffectual,  there  is  no  party  in  whose  favour  the  pursuer 
is  placed  under  any  restrictions.  In  other  words,  his  right,  which  is  already  vested, 
is  also  unlimited.  He  may  do  with  it  as  he  could  do  with  any  other  vested  and  un- 
Umited  property  consisting  of  a  jus  crediti.  He  may  sell  it,  or  gratuitously  assign  it 
away,  or  dispose  of  it  by  mortis  causa  settlement.  His  creditors  may  attach  it,  and 
inake  it  effectual  for  the  payment  of  his  debts.  With  all  this,  the  other  heirs  named 
in  the  destination — ^an  eldest  son  of  the  pursuer,  for  instance,  as  his  heir  whatsoever — 
have  nothing  to  do,  for  the  claim  which  the  pursuer  has  against  the  trustees  is  to  convey 
to  him  in  terms  which  would  give  that  son,  and  the  other  heirs  mentioned  in  the  destina- 
tion, no  right  as  against  the  pursuer,  or  any  one  taking  from  him.  The  only  direction 
which  thetruster  has  made  in  their  favour  is, that  a  deed  of  strict  entail  is  to  be  executed 
with  a  destination  to  them.  But  it  is  settled  law,  that  neither  the  fetters  nor  the  destina* 
tion  can  create  any  right  in  them  which  can  come  into  competition  with  the  deeds  of 
the  pursuer.  The  circumstance  that  the  riffht  of  the  pursuer  still  remains  on  the 
footing  of  a  jus  crediti  cannot  make  that  right  Tower  or  less  effectual,  or  create  at  present 
in  the  heirs  of  the  destination  a  right  which  will  not  exist  after  the  trust-purpose  is 
executed.  It  cannot  be  said  that  the  pursuer  is  not  now  in  titulo  to  dispose  of  the 
unconditional  right  which  is  vested  in  him.  He  could  only  be  prevented  doing  so  by 
an  effectual  jus  crediti,  as  against  him,  being  vested  in  the  substitute  heirs, — or  by  the 
trust-direction  being  of  such  a  nature  that  he,  or  his  assignees,  could  only  demand 
from  the  trustees  an  effectual  deed  of  entail  in  his  favour  as  institute,  constituting  a 
jus  credili  against  him  in  favour  of  the  substitute  heirs.  But  the  deed  which  is  directed 
to  be  granted  wiD  not  be  an  effectual  entail ;  and  neither  under  it,  nor  in  respect  of  the 
direction  to  execute  it,  can  the  heirs  in  the  destination  have  a  jus  crediti  against  the 
pursuer. 

On  these  grounds  I  am  of  opinion  that  the  pursuer  is  now  entitled  to  dispose  of 
the  jus  crediti  held  by  him,  and  of  the  estate  held  by  the  trustees  as  the  subject  of 
that  right,  whether  that  estate  must  be  converted  by  them  into  land,  and  conveyed 
to  the  pursuer  by  a  deed  framed  in  terms  of  the  trust-direction,  or  not. 

4.  The  remaining  question  is,  whether,  in  the  existing  circumstances  of  the  case, 
the  pursuer  is  entitled  to  have  the  trustees  ordained  to  pay  over  to  him  the  residue 
of  the  trust-estate,  in  place  of  purchasing  land,  and  conveying  it  to  him  by  a  deed  of 
entail,  in  terms  of  the  trust-direction. 

The  material  circumstances  of  the  case  are,  first,  that  no  person  but  the  pursuer, 
either  in  life  or  nascituruSy  has  any  right  or  interest  under  the  trust-direction,  as  the 
contemplated  deed  of  entail  would  be  wholly  inoperative  and  ineffectual  to  the  heirs 
in  the  destination  as  against  the  pursuer,  and  any  act  or  deed  of  his  either  before  or 
after  the  execution  of  the  entail ;  and,  secondly,  that,  the  truster  having  died  in  July 
1858,  the  trustees  have  not  yet  found  a  suitable  opportunity  for  investing  in  the 
purchase  of  land  any  part  of  the  residue,  which  is  of  very  large  amount,  so  that  a  long 
and  indefinite  period  of  time  may  elapse  before  the  necessary  purchases  can  be  made, 
while  they  may  not  improbably  involve  pecuniary  loss  to  the  pursuer. 

I  do  not  think  that  the  parties  have  been  able  to  refer  to  anv  direct  authorities  on 
either  side,  in  the  law  of  Scotland,  on  this  point.  The  English  cases  referred  to  by 
the  pursuer  shew  that  the  Court  of  Chancery  has,  in  such  questions,  given  the  fullest 
effect  to  the  right  of  the  party  in  whose  favour  a  trust-direction  has  been  made,  where 
there  was  no  conflicting  interest.  But  looking  to  the  history  of  [535]  the  law  of  trusts 
in  England,  and  its  apparent  dependence  upon  rules  gradually  established  in  practice, 
with  which  in  Scotland  we  are  necessarily  unacquainted,  I  do  not  think  that  English 
decisions  in  this  branch  of  law  can  safely  be  applied  by  a  Scotch  Court  to  the  elucidation 
of  our  own  principles.    In  Scotland  the  law  of  trusts  has  always  been  treated  as  part 
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of  the  general  law  of  contracts,  and  the  obligations  upon  the  trustee,  and  the  rights 
of  the  truster  and  the  beneficiaries  as  against  him,  have  been  given  effect  to  on  the 
ground  of  contract.  Hence,  the  right  of  the  beneficiary  has  been  treated  as  a  JM  crediti. 
It  is  not  on  that  account  of  less  force,  or  in  any  respect  less  capable  of  being  made  effectual; 
and  the  effect  to  which  it  is  entitled  will,  in  every  case,  depend  upon  what  shall  be  found 
to  be  the  legal  right  and  interest  of  the  beneficiary  in  the  subject  held  in  trust  His 
right  of  action  is  not  confined  to  an  action  for  specific  implement  of  the  trust-direction 
to  pay  or  convey  to  him.  He  is  entitled  to  sue  the  trustees,  to  have  them  restrained 
in  their  management  of  the  trust-estate,  whenever  the  circumstances  are  such  as  to 
require  the  intervention  of  a  court  of  justice  for  that  purpose  duly  to  protect  his  interest. 
Upon  the  failure  of  trustees  by  deiith  or  otherwise,  he  is  entitled  to  apply  to  the  Court 
to  appoint  new  trustees,  or,  according  to  more  recent  practice,  a  judicial  factor  to  ad- 
minister the  trust. 

Such  being  the  nature  of  the  pursuer's  right  as  beneficiary,  the  question  is, 
whether  the  Court  will  ordain  the  trustees  now  to  pay  over  to  him  the  residue  of  the 
estate,  in  respect  that  no  other  person  has  any  interest  in  it  ?  There  is  not  at  present 
any  constituted  obligation  upon  them  to  do  so ;  and  whatever  their  safety  might  have 
been  in  so  acting,  I  am  clearly  of  opinion  that  they  were  not  bound  to  do  so  without 
the  authority  of  the  Court.  Further,  there  are  undoubtedly  cases  in  which  trustees 
are  boimd  to  adhere,  and  the  Court  will  enforce  adherence  to  a  trust-direction,  against 
the  demand  of  the  beneficiary,  though  there  is  no  other  pei'son  who  has  an  interest 
in  it.  One  example  of  tliis  is  where,  for  alimentary  purposes,  and  to  guard  against  the 
improvidence  of  the  beneficiary,  there  is  a  dii-ection  to  the  trustees  to  retain  for  tlie 
lifetime  of  the  l)eneficiary,  or  until  he  reach  a  certain  age,  the  capital  of  a  bequest 
which  ha^  undoubtedly  vested  in  him,  and  of  which  he  has  the  power  of  disposal.  In 
such  a  case  the  trustees  are  invested  with  the  duty  and  the  right  of  securing  the  object 
of  the  tr luster,  to  protect,  so  far  as  possible,  the  capital  of  the  bequest.  Other  cases  of 
a  similar  kind  may  be  suggested. 

But  it  is  maintained,  and  1  think  correctly,  that  this  is  a  case  of  a  different  nature. 
There  is  no  person  interested  in  the  residue,  except  the  pursuer ;  and  the  object  of 
the  truster  in  directing  that  it  shall  be  invested  in  land,  and  conveyed  by  a  deed  of 
entail,  will  not  be  accomplished  by  adhering  to  the  dii-ection.  Even  in  such  a  case,  I 
think  that,  if  the  trustees  resist  the  demand  of  the  beneficiary,  it  is  for  him  to  make 
out  that  he  has  a  sufficient  interest  to  insist  upon  it.  But  there  can  be  no  doubt  that, 
in  the  present  ciuse,  the  pureuer  has  a  substantial  interest  to  ask  for  immediate  pay- 
ment of  the  residue.  Such  being  the  nature  of  the  case,  1  am  of  opinion  that  he  is 
entitled  to  succeed  in  his  demand.  I  think  this  results  from  an  accurate  consideration 
of  the  nature  of  his  right  as  a  beneficiary,  according  to  the  Scotch  law  of  trusts— its 
subject  l^eing  the  residue,  to  which,  whether  it  is  to  be  converted  into  land  or  not,  he 
has  the  sole  and  unlimited  right,  and  there  being  no  other  interest  and  no  attainable 
object  of  the  truster  to  be  protected.  I  am  of  opinion  that  his  right  is  to  have  the 
estate  which  is  held  for  him  in  these  circumstances ;  and  that  the  direction  as  to  the 
form  in  which  it  is  to  he  conveyed,  now  when  it  appears  that  it  would  be  altogether 
inoperative,  must  be  held  to  be  an  unessential  matter,  upon  which  no  person  has  a 
legal  interest  to  insist. 

I  have  only  further  to  say,  that  in  the  view  which  I  take  of  the  case,  it  is  un- 
necessary to  refer  to  the  provisions  of  the  statute  1 1  &  1 2  Vict.  cap.  36,  and  that  I  do  not 
think  that  they  are  applicable  to  the  present  question. 

Upon  the  whole  matter,  I  am  of  opinion  that  the  pureuer  is  entitled  to  decree  in 
terms  of  the  petitory  conclusions  of  the  summons. 

Lord  Mure. — iJpon  the  assumption  contained  in  the  interlocutor  of  the  Second 
Division  of  the  Court,  of  the  29th  November  1805— viz.  "That  a  deed  of  entail  in 
favour  of  the  pursuer  and  his  heirs  whatsoever,"  &c.,  "though  containing  complete 
prohibitory,  irritant,  and  resolutive  clauses,  would  not  be  an  entail  effectual  under 
the  statute  1685,  but  would  vest  a  fee-simple  estate  in  favour  of  the  pur-[536]-suer  "— 
I  am  of  opinion  that  the  pursuer  is  not  entitled  to  decree  in  terms  of  the  petitory  con* 
elusions  of  the  summons.     Because, 

1st,  Even  on  that  assumption  important  questions  arise  for  decision,  which  have 
not  been  distinctly  raised  or  maintained  on  the  part  of  the  present  defenders,  and 
which  cannot  be  properly  determined  in  the  absence  of  the  parties  who  have  an  in- 
terest to  maintain  them ;  such,  for  instance,  as  the  question  whether,  in  consequence 
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of  the  insufficiency  of  Colonel  Gk)rdon'8  directions  to  enable  his  trustees  to  make  an 
effectual  entail  of  the  residue  of  his  estate,  the  deeds  of  entail  and  of  settlement  executed 
by  him  of  an  earlier  date  do  not  come  into  operation  1  Or,  if  that  be  not  so,  whether 
there  is  not  a  case  of  intestacy  by  which  the  whole  residue  would  pass  to  the  heirs  in 
mcbilihus  of  the  truster  ?  But  neither  have  the  beneficiaries  imder  those  earlier 
settlements,  nor  the  heirs  in  TnobUibus  of  the  truster,  been  called  as  parties  to  this 
action ;  and  until  this  is  done,  I  am  of  opinion  that  it  would  be  premature  and  unsafe 
to  pronounce  a  decree  in  terms  of  the  petitory  conclusions  of  the  summons. 

2d,  On  the  supposition  that  the  case  is  now  in  a  proper  shape  for  decision,  and 
that  the  beneficiaries  under  the  earher  settlements  of  Colonel  Gordon  have  no  interest 
to  appear,  and  that  no  case  of  intestacy  has  occiurred,  I  concur  in  the  result  which 
Lord  Kinloch  has  arrived  at,  and  that  substantially  on  the  grounds  embodied  in  liis 
Lordship's  opinion. 

In  dealing  with  questions  of  the  present  description,  it  appears  to  me  that  the  only 
safe  rule  for  either  trustees  or  the  Court  to  proceed  upon  is  that  of  carrying  out 
implicitly  the  directions  of  the  truster — more  especially  where,  as  here,  those  directions 
are  clear  and  imambiguous.  Now,  appljdng  this  rule  to  the  present  case,  the  only 
directions  which  are  to  be  foimd  as  to  the  disposal  of  the  residue  are,  that  it  is  to  be 
invested  by  the  defenders  in  the  purchase  of  land,  to  be  made  over  in  strict  entail, 
in  terms  of  the  Act  lij^o,  in  favour  of  the  pursuer  and  "  his  heirs  whatsoever  " ;  whom 
faihng,  to  the  other  heii-s  mentioned  in  the  sixth  purpose  of  the  trust.  Speculations 
as  to  what  Colonel  Gordon  would  have  done,  had  he  been  told  that  an  estate  so  settled 
would  not  be  an  effectual  entail,  are,  I  conceive,  foreign  to  the  question.  It  is  suffi- 
cient, in  the  view  I  take  of  the  case,  that  there  is  nothing  in  the  trust-deed  to  shew  that, 
if  Colonel  Gordon  had  been  made  aware  that  an  entail  with  a  destination  to  **  heirs 
whatsoever  "  would  not  accompHsh  the  object  he  had  in  view  of  settling  a  landed  estate 
on  his  family,  he  would  not  at  once  have  directed  an  entail  to  be  made  in  terms  which 
would  have  secured  that  object.  Neither  is  there  anything  in  the  trust-deed  to 
indicate  that  he  had  the  remotest  intention  that  the  whole  residue  of  the  estates  should, 
in  any  event,  be  made  over  in  money  to  the  pursuer,  as  now  demanded.  But  the 
express  direction  to  his  trustees,  or,  in  other  words,  his  enixa  voluntas,  is,  that  the 
whole  residue  is  to  be  converted  into  land,  and  settled  as  such ;  and  it  is  further  ex- 
pressly provided  that  it  is  only  "  after  the  residue  is  so  invested  in  the  purchase  of  lands 
and  heritages,  and  the  same  settled  and  secured  in  manner  foresaid,"  that  his  trustees 
are  appointed  to  denude. 

All,  therefore,  that  the  pursuer  can  take  as  matter  of  right  under  the  settlements 
of  his  father  is  a  jus  crediti,  or  right  to  demand,  not  a  sum  of  money,  but  the  convey- 
ance of  an  heritable  estate.  So  that  were  the  pursuer  to  die  leaving  cliildren,  and 
intestate,  before  any  conveyance  was  executed  in  his  favour,  the  right  would,  I  con- 
ceive, go  to  his  heir-at-law,  and  not  to  his  heir  in  mobUibus.  And  were  the  Court  now 
to  decide  in  terms  of  the  conclusions  of  the  summons,  **  that  the  defenders  were  not 
entitled  to  purchase  lands  with  the  residue  of  the  trust-estate  vested  in  them  by  virtue  of 
the  deed  of  settlement  and  codicil,  and  are  not  entitled  to  convey  the  lands  so  purchased 
by  a  deed  of  strict  entail  in  favour  of  the  pursuer  and  the  heirs  mentioned  in  the  said 
deed  and  codicil,  but  are  bound  to  pay  over  the  residue  of  the  trust-estate,"  amounting 
to  upwards  of  £251,000,  to  him  as  his  unlimited  property,  this  would,  as  humbly 
appears  to  me,  be  deciding  that  the  trustee^  were  bound  to  act  in  contravention  of 
the  positive  directions  of  the  truster,  and  in  opposition  to  what  I  conceive  to  have  been 
his  intention  as  indicated  by  those  directions. 

The  only  ground  on  which  it  was  maintained  on  the  part  of  the  pursuer,  that  he 
was  entitled  to  call  upon  the  defenders  so  to  disregard  tiie  direction  of  the  truster  was, 
that  were  the  estates  to  be  purchased  and  made  over  to  him,  he  could--[537]  on  the 
assumption  on  which  the  opinions  of  the  consulted  Judges  are  to  be  given — ^at  once 
convert  the  estates  into  money.  But  whatever  might  be  the  pursuer's  powers  were 
the  estates  made  over  to  him,  and  whatever  his  present  intention  in  the  above  respect 
may  be,  it  was  plainly  not  Colonel  Gordon's  intention  that  the  estates  should  be  so 
dealt  with ;  and  that  being  the  case,  the  pursuer,  in  taking  the  course  indicated, 
should,  it  is  thought,  be  left  to  act  entirely  on  his  own  responsibility,  when  the  time 
arrives  at  which — the  estates  having  been  made  over  to  him  in  terms  of  the  directions — 
he  may  be  free  so  to  dispose  of  them.  At  present,  it  is  not  clear  that  this  will  ever 
be  actually  within  his  power.    For  the  trust  contemplated  by  Colonel  Gordon  was 
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evidently  one  of  considerable  duration ;  and  if  his  directions  are  adhered  to,  it  is  not 
certain  when  the  estates  will  be  acquired  and  made  over,  so  as  to  put  it  in  the  power 
of  the  pursuer  to  convert  them  into  money,  as  at  pi-esent  intended.  I  am  unable, 
therefore,  to  bring  myself  to  hold  that  the  Court  ought  now  to  interjx>se,  and  direct 
the  defenders  practically  to  accelerate  the  period  at  which  the  pursuer  may  be  in  a 
position  to  sell  the  estates,  and  so  to  authorise  the  trustees  to  enable  the  pui'suer  to 
defeat  the  intention  of  the  truster,  which,  otherwise,  he  might  never  be  in  a  position 
to  accomplish. 

The  case  was  advised  by  the  Second  Division  on  2d  March  186G. 
Lord  Cowan. — This  case  has  now  to  be  disposed  of  upon  the  opinions  of  the  con 
suited  Judges,  and  the  pleadings  of  the  parties  in  the  revised  cases,  and  .at  the  hearing 
of  the  cause  before  the  whole  Court. 

In  the  opinions  of  certain  of  the  Judges  who  are  in  the  minority,  it  is  suggested 
for  consideration,  whether,  before  judgment  shall  be  pronounced,  other  parties  should 
not  be  called  in  addition  to  those  who  have  been  cited  as  defenders.  That  tliis  course 
might  be  followed,  although  originating  with  the  Court  and  not  with  the  parties, 
I  do  not  think  it  necessary  to  dispute.  It  is,  however,  an  unusual  course,  and  to  be 
'  resorted  to  only  when  the  nature  of  the  case  and  the  character  of  the  litigation  im- 
peratively require  it  for  the  sound  and  just  decision  of  the  cause.  I  ciinnot  tliink  that 
any  such  necessity  here  exists. 

Any  piirties,  other  than  those  in  the  field  under  this  record,  who  might  have  Icen 
interested  under  the  prior  deeds  of  the  truster,  had  they  not  been  revoked,  have  no 
statiAS  to  entitle  them  to  appear  in  tliis  cause,  or  to  justify  their  being  called  as  defenders. 
Those  prior  deeds  have  all  been  revoked.  The  reference  to  them  in  the  subsisting 
trust-deed  of  1853  cannot  be  held  to  have  any  other  meaning  or  effect  than  that — 
in  the  event  of  the  present  deed  being  ineffectual  and  void,  from  whatever  cause,  as 
a  conveyance  of  the  estate  to  the  trustees — the  former  deeds  should  become  operative, 
so  as  to  exclude  the  possibility,  in  that  event,  of  the  truster  dying  intestate,  and  ojjen- 
ing  the  succession  to  his  heritable  and  moveable  property  to  his  heir-at-law  and  next 
of  kin.  While,  therefore,  the  truster's  heirs  ab  intestato  are  thus  in  every  view  effectually 
excluded,  and  have  no  right  or  interest  in  tliis  succession  to  require  them  to  be  called 
as  defenders,  the  parties  favoured  by  the  prior  deed  of  settlement  are  in  the  same 
predicament.  For  the  trust-conveyance  of  1853,  under  which  the  defenders  hold  the 
estates,  is  perfectly  effectual ;  and  the  only  question  is  with  regard  to  the  nature  and 
extent  of  the  pursuer's  interest  under  that  deed.  Upon  that  matter  a  record  has  been 
prepared,  and  the  questions  at  issue  have  been  anxiously  and  elaborately  argued. 
I  think,  therefore,  that  the  parties  are  entitled  to  have  the  case  decided  by  the  Court 
without  further  delay  and  expense,  and  that  no  sound  re^ison  exists  why  the  Court, 
ex  proprio  motu,  should  interpose  to  the  effect  of  delaying  judgment  till  other  persons 
are  called  or  other  procedure  taken. 

On  the  merits  of  the  question  to  be  decided  I  have  both  now  and  formerly  given 
it  that  full  consideration  which  its  importance  and  novelty  required  and  has  received 
from  the  Court,  and  I  have  not  varied  in  my  opinion  that  the  pursuer  is  entitled  to  have 
judgment  to  the  effect  concluded  for  in  the  summons.  The  course  of  reasoning  that 
has  led  me  to  that  conclusion  is  fully  stated  in  the  opinions  of  the  majority  of  the  con- 
sulted Judges.  But  in  the  opinions  of  the  Lord  President  and  of  Lord  Barcaple,  more 
particularly,  I  desire  to  state  my  entire  concurrence ;  and  I  feel  that  it  would  be  an 
unnecessary  waste  of  time  to  enter  of  new^n  a  statement  of  the  clear  grounds  on  which, 
as  I  think,  judgment  ought  to  be  pronounced  in  the  pursuer's  favour. 

[538]  Lord  Benholme. — I  concur  w4th  Lord  Cowan.  In  reference  to  the  suggestion 
of  calling  the  next  of  kin,  which  I  think  is  the  only  fe«Tsible  suggestion  as  to  calling 
other  parties,  I  may  just  say  that  I  am  against  it  upon  this  ground,  that  I  think  there 
is  an  effectual  conveyance  here,  and  a  conversion  of  the  moveable  funds, — of  the  residue 
so  far  as  moveable, — into  heritable  estate,  by  the  will  of  the  truster,  and  that  conse- 
quently the  gift  in  favour  of  the  pursuer  is  the  gift  of  an  heritable  estate,  which  cuts 
out  the  interest  of  the  nearest  of  kin.  2d,  I  think  that  that  gift  is  the  gift  of  a  fee- 
simple  heritable  estate.  And  thirdly.  In  these  circumstances  I  think  it  is  within  the 
competency  of  the  pursuer,  who  has  this  fee-simple  right  to  an  heritable  estate,  to 
say  to  these  trustees,  "  I  prefer  that  the  money  should  be  given  me,  and  not  the  heritage/ 
It  appears  to  me  that  the  nearest  of  kin  have  no  interest,  because  as  the  pursuer  might 
liave  taken  the  land,  which  would  effectually  cut  out  the  next  of  kin,  I  do  not  tliink 
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that  interest  is  let  in  by  liis  preferring  the  money.  My  opinion  so  entirely  coincides 
with  that  of  the  Lord  President  and  of  Lord  Barcaple,  that  it  would  be  merely  repeating 
what  they  have  said  in  better  language  if  I  added  more. 

Lord  Neaves. — I  am  sorry  that  I  cannot  concur  in  the  opinions  that  have  been 
delivered.  But  the  case  is  important,  new,  and  difficult,  and  it  is  not  wonderful  that 
it  should  give  rise,  as  it  has  done,  to  difference  of  opinion. 

The  action  is  sought  to  be  supported  upon  a  provision  in  tlio  Entail  Amendment 
Act,  but  I  understand  that  none  of  the  Court  think  that  that  provision  is  applicable. 
It  has  also  been  sought  to  be  supported  on  a  very  strong  appeal  to  the  jninciples 
and  practice  of  the  English  Courts  of  Equity  in  similar  questions.  I  do  not  feel  myself 
either  called  upon  or  at  liberty  to  give  way  to  that  argument.  1  do  not  profess  to  under- 
stand the  principles  of  the  law  of  England,  either  as  to  succession  or  as  to  trust,  and 
I  am  iffnorant  how  far  the  practice  of  Englisli  tribunals  in  this  respect  has  arisen  out 
of  small  beginnings  and  grown  by  degrees  into  its  present  sha}X3  and  consistency.  1 
see  it  said,  however,  that  some  things  are  done  there  in  this  department  of  the  law 
which  I  should  decidedly  consider  as  repugnant  to  the  law  of  Scotland,  and  1  am  there- 
fore unable  to  arrive  at  any  other  conclusion,  than  that  the  present  case  ought  to  be 
decided  by  us  on  principles  of  Scotch  law,  so  far  as  these  are  fixed  or  discoverable,  or 
on  principles  of  general  jurisprudence,  if  it  be  necessary  to  resort  to  these  in  the  absence 
of  any  rule  in  our  own  ihunicipal  system. 

The  present  action  is  brought  by  the  pursuer  ujK)n  the  trust-deed  of  the  late  Colonel 
(iordon  against  the  trustees  appointed  by  that  deed.  It  does  not  seek  to  set  aside 
the  deed.  It  foimds  upon  it.  It  does  not  dispute  the  character  of  the  defenders  as 
trustees.  It  concludes  against  them  in  that  character.  But  nevertheless  it  seeks 
to  have  the  defenders,  the  trustees,  prohibited  from  doing  some  things  which  the 
truster  directs  them  to  do,  and  to  have  them  ordained  to  do  something  wliich  the 
truster  does  not  direct  them  to  do.  Tliis,  as  I  have  already  indicated,  is  a  new  sort 
of  action.  No  precedent  for  it  has  been  referred  to  in  our  law.  If  the  thing  demanded 
Is  to  be  done  now,  it  will  be  done  for  the  first  time,  and  I  feel  that  the  new  rule  or 
doctrine  thus  contended  for  begins  its  career  upon  a  scale  and  with  a  magnitude  of 
dimensions  that  are  not  a  little  startling. 

I  can  understand,  as  a  general  principle,  that  a  trust  may  be  so  constituted  as  to 
make  the  trustees  entirely  the  servants  of  the  beneficiaries,  and  bound  implicitly  to 
do  their  bidding.  But  that  is  not  the  general  case  with  testamentary  trusts.  With 
us,  I  take  it,  the  maxim  holds,  uti  paterfamili<is  legassit  ita  jus  esto.  The  will  of  a 
testittor  survives  himself,  and  the  trustees  whom  he  names  are  bound,  at  the  sight  of 
the  Court,  to  do  everything  lawful  and  possible  to  obey  the  truster's  directions. 

The  trustees  here  are  directed  to  employ  the  residue  of  the  trust-estate  in  buying 
land  and  conveying  it  in  a  certain  manner  to  the  pursuer  and  other  substitutes,  and 
certain  conditions  are  attached  to  the  conveyance.  The  pursuer,  though  founding 
on  the  deed,  insists  that  the  trustees  shall  not  buy  land  with  the  residue,  and  shall  not 
convey  anything  to  any  one,  but  shall  pay  over  the  amount  to  the  pursuer  individually 
and  unconditionally,  in  hard  cash.  Before  such  a  demand  can  be  successful,  a  very 
peculiar  and  a  very  clear  case  must  be  made  out  in  its  favour. 

The  pursuer's  main  argument  is,  that  if  the  truster's  directions  were  carried  out, 
he  could  sell  the  land  conveyed  to  him,  and  he  says,  why  buy  to-day  what  I  may 
[539]  sell  to-morrow  ?  Why  incur  the  expense  and  possible  loss,  as  well  as  the  trouble 
and  circuity  of  this  procedure  ?  I  cannot  think  that  such  a  consideration  will  dispense 
with  the  execution  of  a  truster's  directions. 

Take  a  case  that  may  well  have  happened,  and  that  I  believe  has  happened  under 
the  old  law,  before  the  Entail  Amendment  Act.  Trustees  are  ordered  to  invest  money 
in  land,  and  entail  it  on  a  certain  series  of  heirs,  but  without  a  vahd  or  well-fenced  pro- 
hibition against  sale.  Was  it  ever  heard  of  that  the  institute  could  say  to  the  trustees 
do  not  buy  and  entail  in  this  way,  because  I  can  sell  what  you  may  have  bought,  and 
therefore  give  me  the  money  down.  The  obvious  and  conclusive  answer  would  have 
been,  you  may  sell  when  you  like  and  when  you  can,  but  we  are  not  to  facilitate  your 
doing  so,  or  to  disobey  the  instructions  of  the  testator,  because  you  may  afterwards 
undo  them.  I  confess  I  think  it  difficult  to  draw  the  distinction  in  principle  between 
such  a  case  and  the  present.  At  least  it  seems  to  me  clear  that  the  power  of  the  pursuer 
afterwards  to  counteract  what  is  directed  to  be  done  is  not  in  itself  a  good  ground  for 
not  doing  it  in  the  first  instance  vaLeat  quantum. 
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In  reference  to  this  trust-deed  it  has  been  held  that,  under  a  conveyance  expressed 
literally  in  terms  of  the  direction  in  the  trust,  the  pursuer  has  a  power  to  sell,  and  that 
such  a  conveyance  does  not  constitute  an  entail. 

But  many  more  points  must  be  decided  or  assumed  in  the  pursuer's  favour  before 
it  is  possible  to  support  his  present  action. 

1.  It  must  be  decided  or  assumed  that,  under  the  direction  in  the  trust^leed,  no 
other  destination  can  be  inserted  than  the  precise  destination  in  that  deed.  This  point 
has  not  yet  been  properly  raised  or  formally  decided. 

2.  It  must  be  decided  or  assumed  that  the  failure  of  the  entail  direction  in  this 
trust  has  not  the  effect  of  calUng  into  operation  other  and  prior  deeds  of  trust  or 
direction. 

^.  It  must  be  decided  or  assumed  that  the  failure  of  the  purpose  to  entail  entitles 
the  pursuer  not  merely  to  get  a  right  equivalent  to  what  was  intended  to  be  given 
to  him  by  the  truster,  but  one  of  far  greater  extent  and  value,  namely,  the  fee-simple 
of  that  which  was  meant  to  be  the  subject  of  the  entail.  This  I  consider  to  be  a  point 
of  paramount  importance  which  has  not  been  argued,  and  could  not  be  expected  to 
be  argued  in  the  manner  which  its  magnitude  demands,  and  as  to  which  the  proper 
contradictor  may  be  the  heir  in  mobilwus,  who  is  not  here  in  the  field.  ITie  failure 
of  the  gift  as  intended  might,  I  think,  be  argued  as  tending  to  let  in  the  heir.  I  give 
no  opinion,  and  wish  to  form  none,  on  any  of  the  difficulties  I  am  raising.  But  when 
I  look  to  these  trust-deeds,  to  the  truster's  repeated  expressions  of  anxiety  as  to  an 
entail,  the  condition  as  to  the  pursuer  bearing  the  name  and  arms  of  Gordon  of  Quny, 
the  declaration  as  to  the  family  burying-place  going  with  the  entailed  estates,  I  cannot 
help  feeling  that  the  result  by  which  the  pursuer  proposes  to  take  across  the  table 
£250,000  without  any  conveyance  or  condition  whatever  is  a  most  serious  frustration 
of  the  testator's  intentions,  and  wholly  contrary  to  anything  contemplated.  What 
the  effect  should  be  is  another,  and,  as  I  conceive,  a  difficult  question,  involving  those 
important  considerations  among  others — 1st,  that  the  pursuer  is  not  a  party  alioqui 
swxessurus,  but  is  truly  a  stranger  in  this  matter ;  and  2d,  that  no  actual  right  of 
property  is  conferred  upon  him  by  the  trus^deed,  but  merely  a  claim  to  have  those 
things  done  which  he  now  wants  to  prevent  the  trustees  from  doing. 

4.  In  order  to  the  pursuer's  success  it  must,  I  think,  be  decided  or  assumed  that 
in  this  trust-deed  there  is  no  direction  to  make  a  substitution  even  by  simple  destination 
in  favour  of  others.  Now,  without  pronouncing  positively  on  this  point,  I  am  unable 
at  present  to  see  that  there  is  not  here  a  substitution  to  the  granter's  own  nearest  heirs, 
such  as  would  cut  out  the  Crown  in  the  event  of  the  pursuer  dying  without  heirs ; 
and  if  there  is  any  such  substitution  made,  I  see  great  difficulty  in  holding  that  the 
trustees  can  disregard  the  direction  to  give  it  effect.  Those  substitutes  may  have  no 
jus  crediti  as  against  the  institute,  but  they  have  a  contingent  jvs  crediti  against  the 
trustees,  and  I  am  unable  at  once  to  adopt  the  doctrine  that  testamentary  trustees, 
directed  to  convey  to  an  institute  with  even  a  simple  substitution,  are  entitled  at  the 
institute's  request  to  omit  that  substitution.  Let  the  institute  evacuate  it,  if  he  likes, 
in  legal  form.  He  can  only  do  so  in  a  certain  recognised  way.  He  cannot  evacuate 
it  by  word  of  mouth,  or  by  writing  a  [540]  letter,  or  by  will  or  testament,  or  in  any 
other  manner  than  by  a  formal  deed,  either  of  conveyance  or  of  some  renewal  of  the 
investiture,  so  as  to  exclude  the  susbstitute. 

Altogether,  I  think  this  mode  of  dealing  with  the  trust  in  these  and  other  points 
of  view  a  most  anomalous  proceeding.  Under  this  trust-deed,  that  which  was  the 
moveable  succession  of  Colonel  Gordon  became,  as  I  conceive,  the  subject  of  an  heritable 
claim  in  the  pursuer's  person.  It  is  now  proposed  to  be  turned  into  a  moveable  right 
on  his  part.  Is  that  conversion  to  be  held  as  effected  by  the  mere  raising  of  this  action, 
or  by  the  decree  to  be  obtained  in  it,  or  by  the  receipt  of  the  money  ?  Is  an  action 
like  this,  verbally  authorised,  to  be  held  as  a  good  and  valid  mode  of  defeating  the 
right  of  the  pursuer's  heir,  and  giving  the  fund  to  liis  executors  '\  and  if  one  or  other 
of  these  steps  amount  to  such  an  alteration  of  character,  how  would  the  law  of  deathbed 
apply  1  Would  an  action  like  this  brought  on  deathbed,  or  decree  taken  on  deathbed, 
be  a  good  deed,  or  would  it  be  challengeable  like  any  other  deed  done  on  deathbed  to  the 
heir's  prejudice  % 

I  do  not  see  my  way  out  of  these  difficulties.  I  do  not  perceive  under  what  category 
of  law  this  proceeding  falls.  By  entertaining  what  is  sought  for  in  this  action,  I  fear 
not  only  that  we  are  virtually  deciding  some  most  difficult  and  delicate  questions, 
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which  there  are  no  proper  means  of  here  determining ;  but  also  that  we  are  entering 
upon  a  path  of  which  the  true  tendency  or  termination  cannot  well  be  foreseen,  and 
which  may  introduce  anomalies  into  the  law  of  a  most  embarrassing  kind. 

I  am  of  opinion  that  the  action  ought  to  be  dismissed. 

Lord  Justice-Clerk. — I  think  this  a  very  important,  and  in  some  aspects  a 
very  difficult  case.  But  I  concur  with  the  majority  of  the  Court  in  holding  that  the 
pursuer  is  entitled  to  decree  in  terms  of  the  petitory  conclusions  of  the  summons. 
The  chief  difficulties  suggested  in  the  opinions  of  the  minority  of  the  consulted  Judges 
relate  to  the  want  of  proper  parties  to  try  some  of  the  questions  which  are  necessarily 
involved  in  the  pursuer's  demand ;  and  undoubtedly  at  first  sight  these  suggestions 
are  very  weighty.  I  cannot  get  over  them  in  the  same  manner  as  Lord  Benholme. 
But  I  satisfy  myself,  that  the  pursuer  is  entitled  to  his  decree  upon  this  record,  and 
as  in  a  question  with  the  defenders  to  this  action  ;  for  this  reason,  that  they  have  not 
stated  any  defence  or  objection  upon  the  ground  that  the  proper  parties  have  not 
been  called,  and  they  have  not,  as  they  might  have  done  if  they  thought  it  necessary 
for  their  own  protection,  raised  a  proper  process  of  competition  for  the  purpose  of  calling 
into  Court  all  who  could  pretend  any  claim  to  the  fund  in  their  hands.  That  being 
so,  I  confess  I  do  not  think  that  it  is  imperative  upon  the  Court  to  interpose  and  take 
that  objection  which  the  parties,  with  perfect  knowledge  of  all  the  circumstances,  and 
of  their  own  position,  have  failed  to  take.  It  is  upon  this  view  of  the  case  that  1  get 
over  the  objections  suggested  by  the  minority  of  the  consulted  Judges  as  to  the  want 
of  parties  who  may  be  interested  in  the  estate  that  is  now  claimed  by  the  pursuer. 

The  following  interlocutor  was  pronounced  : — ^"  The  Lords  having  resumed  con- 
sideration of  this  cause,  and  having  heard  counsel  for  the  parties  in  presence  of  the 
Lords  of  the  First  Division,  and  permanent  Lords  Ordinary,  and  having  also  rei!«ived 
and  considered  the  written  opinions  of  the  consulted  Judges,  In  conformity  with  the 
opinion  of  the  majority  of  the  whole  Judges,  refuse  the  reclaiming  note  for  the  defenders 
against  Lord  Jerviswoode*s  interlocutor  of  March  18G5,  and  adliere  to  the  interlocutor 
reclaimed  against." 

William  Peacx)ck,  S.S.C— James  Gentle,  W.S.— Agents. 

[Princijjle  applied,  Kippen  v.  Kippcn's  Tiu,  1871,  10  M.  134:;  Dow  t\  Kilgour's 
Trs.,  1877,  4  R.  403.  Distinguislted,  Kinnear  v.  Kinnear's  Trs.,  1875,  2  E.  705. 
Approved  and  apiiied,  Spens  v.  Monypomiy's  Ti-s.,  1875,  3  R.  50.  Ccminienicd  ujjoii, 
Gordon  v.  Gordon's  Trs.,  1881,  9  R.  50.  Opinion  reserved,  Gordon  v.  Gordon's  Trs., 
1882,  9  R.  (H.  L.)  101.] 


No.  105.  IV.  Mx\CPUERSON,  540.    3  Mar.  18GG.     Ist  Div.— Lord  Orniidale,  C. 

WiLLL\M  Lkvhmont  AND  AxoTHiat,  SuspeiKlerrt.  — i'af^iijo/i— A.  Blair, 
MAKGAiihT  Shii\kek,  Respondent.— i^Voff. 

Arrestment — Subject  arrestable. — A  truster  directed  his  trustees  to  divide  the  residue 
of  his  estate,  heritable  and  moveable,  among  certain  beneficiaries.  The  moveable 
estate  having  been  exhausted  by  payment  of  debts,  held  that  the  interest  of  the 
beneficiaries,  being  exclusively  a  right  to  a  share  of  heritage,  as  to  which  there  was 
no  power  of  sale  or  direction  to  sell  given,  was  not  subject  to  arrestment. 

[541]  Arrestment — Heritable  and  Moveable. — Observed,  that  where  the  right  of  a 
beneficiary  under  a  trust-deed  is  moveable,  it  may  be  arrested  in  the  hands  of  the 
trustees,  though  the  trust-estate  consists  of  heritage  not  yet  realised. 

Margaret  Shearer  raised  an  action  against  John  Learmont  for  inlying  charges 
and  aliment  of  an  illegitimate  child  of  which  he  was  the  father  ;  and  on  this  summons 
she  used  arrestments  in  the  hands  of  the  suspenders,  Wilham  Learmont  and  Thomas 
Learmont,  trustees  of  the  deceased  John  Learmont,  the  father  of  her  debtor.  Decree 
in  absence  was  pronounced  in  her  favour.  She  thereafter  raised  a  summons  of  furth- 
coming against  the  said  trustees  as  arrestees,  and  John  Learmont,  principal  debtor, 
in  which  action  no  appearance  having  been  made,  she  also  obtained  decree  in  absence. 
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Upon  this  decree  she  charged  the  arrestees.  They  then  brought  a  suspension  of  the 
decree  and  charge.  The  note  waa  passed  in  terms  of  1  &  2  Vict.  c.  80,  sect.  5,  and  a 
record  made  up  and  closed. 

The  suspenders  pleaded ; — (4)  At  both  of  the  dates  of  the  arrestments  founded 
upon  there  was  no  debt  due  by  the  suspenders,  u&  trustees  foresaid,  to  the  alleged 
common  debtor,  John  Learmont,  nor  were  there  any  arrestable  funds,  property, 
or  effecte  belonging  to  him  in  their  hands  as  said  trustees ;  and  the  decree  of  furth- 
coming is  therefore  unfounded,  and  ought  to  be  suspended. 

This  plea  was  founded  on  the  state  of  the  trust-property.  It  appeared  from  the 
proof  which  was  led  that  after  paying  the  truster  s  debtfl,  and  providing  for  special 
legacies,  the  only  interest  which  the  common  debtor  had  in  his  father's  trust-estate 
was  a  jtis  crediii  to  some  heritable  property,  as  to  which  no  power  of  sale  or  direction 
to  sell  was  given  to  the  trustees. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds,  as  a  matter  of  fact, 
that  at  the  date  when  the  arrestments  in  question  were  used  by  the  respondent,  in 
the  hands  of  the  suspenders,  they  were  not  indebted  and  resting  owing  to  tlie  common 
debtor  in  any  sum  of  money  ;  and  for  that  reason,  in  point  of  law  finds  that  the  decree 
of  furthcoming  in  absence,  at  the  respondent's  instance,  brought  under  suspension, 
Avas  not  well  founded,  and  cannot  be  maintained  :  Therefore,  to  that  effect,  sustains 
the  reasons  of  suspension,  and  suspends  said  decree  of  furthcoming,  and  charge  thereon, 
and  decerns  ;  reserving  the  effet^t  otherwise  of  said  arrestment*,  and  in  particular, 
their  effect,  if  any,  in  attaching  the  jus  crediti  pertaining  to  the  common  debtor,  in 
the  trust-estate  of  the  said  John  Leurmont,  mentioned  in  the  record  :  Finds  the  sus- 
penders entitled  to  expenses,  but  subject  to  modification,"  &c.* 

[542]  The  respondent  reclaimed,  and  moved  that  proceedings  be  sisted  until  the 
heritable  property  came  to  be  divided. 

At  advising,  the  opinion  of  the  Court  was  delivered  by — 

LolU)  CURRIEUU.L. — This  is  a  process  of  suspension  of  a  decree  of  furthcoming  and 
of  a  charge  proceeding  on  it ;  and  the  case  appears  to  depnd  on  the  validity  of  the 
arrestments  on  which  the  decree  of  furthcoming  proceeded. 

lliat  arrestment  was  used  on  the  9th  September  1863  at  the  instance  of  the  charger, 
Margaret  Shearer.     It  proceeded  on  an  action  at  her  instance  against  John  Learmont 

*  "  Note. — The  parties  not  being  at  one  in  regard  to  the  facts  of  this  case,  and 
particularly  as  to  whether  the  suspenders  had  funds  of  the  common  debtor  in  their 
hands  when  the  respondent's  arrestments  were  used,  the  Lord  Ordinary  allowed  them 
a  proof.  A  proof  wiis  accordingly  adduced,  and  the  term  for  proving  was  circum- 
duced  on  13tn  June  last. 

"  That  the  result  on  the  proof  is  that  no  funds  whatever  were  due  to  the  common 
debtor  by  the  suspenders  at  the  time  the  arrestments  in  question  were  laid  in  their 
hands  is  clear  beyond  dispute.  Accordingly,  the  respondent,  at  the  debate  before 
the  Lord  Ordinary,  limited  hereelf  entirely  to  maintain  that  her  debtor  had  a  jus  crediii 
in  the  trust  estate  of  the  deceased  John  Learmont,  in  respect  of  which  something 
might  ultimately,  when  certain  heritable  property  came  to  be  sold  and  realised,  be 
found  to  be  due  to  her  debtor  by  the  suspenders;  and  she  accordingly  submitted, 
not  that  the  reasons  of  suspension  should  be  at  once  repelled,  but  that  the  process 
should  be  sisted  indefinitely,  until  it  should  be  seen  what  sum,  if  any,  might  ultimately 
turn  out  to  be  due  to  her  from  John  Learmont's  trust-estate.  The  Lord  Ordinary, 
however,  being  of  opinion  that  the  decree  of  furthcoming  could  not  be  supported 
except  on  the  footing  that  funds  had  been  actually  due  by  the  suspenders  to  the  common 
debtor  when  the  respondent's  arrestments  were  used,  did  not  think  he  was  at  Uberty 
so  to  deal  with  the  case,  not  only  without  the  consent,  but  in  the  face  of  the  opposition 
of  the  suspenders.  Were  it  necessary  to  refer  to  authority  [542]  in  support  of  these 
views,  it  is  thought  that  the  case  of  Cunninghame  v.  Cunninghame,  28th  February 
1857,  15  D.  687,  is  sufficient.  He  has,  however,  reserved  to  the  respondent  the  effect 
of  her  arrestments,  if  any,  on  the  trust-estate  of  John  Learmont  being  ultimately 
realised. 

"  The  Lord  Ordinary  has  found  the  suspenders  entitled  to  expenses,  subject  to 
modification,  the  extent  of  which  will  be  determined  after  the  amount  has  been  taxed, 
and  reported  on,  in  respect  that  they  ought  to  have  appeared  in  the  process  of  furth- 
coming itself,  and  stated  their  defence,  and  thereby  saved  considerable  expense." 
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junior,  concluding  for  payment  of  certain  sums  ;  and  on  the  dependence  of  that  action 
she  used  this  arrestment  in  the  hands  of  WilHam  Learmont  and  Thomas  Learmont, 
the  trustees  of  the  deceased  John  Learmont,  the  father  of  the  defender.  In  that  action 
at  her  instance  against  John  Learmont  junior  she  obtained  decree  in  absence  on  1 7th 
November  1863  for  the  sums  concluded  for,  amounting  in  all  to  a  little  over  £100. 
After  that  decree  became  final  an  action  of  furthcoming  was  raised  at  Shearer*s  instance 
against  the  arrestees  and  John  Learmont  junior,  the  common  debtor.  In  that  action 
of  furthcoming  decree  in  absence  was  pronounced  on  12th  January  18G4;  and  on 
the  8th  February  following.  Shearer  charged  the  arrestees  upon  that  decree.  On  the 
26th  February  the  trustees  presented  this  note  of  suspension,  the  prayer  of  which  is, 
"  to  suspend  the  said  decree  in  absence  and  charge,  and  whole  grounds  and  warrants 
thereof,  and  to  repone  the  complainers  against  the  same." 

That  suspension  was  presented  in  the  Bill-Chamber,  and  the  Lord  Ordinary  passed 
the  note  on  26th  February,  in  terms  of  1  &  2  Vict.  c.  86,  sect.  5.  I  refer  to  that, 
because  it  is  proper  to  keep  in  view  that  the  passing  the  note  does  not  repone  the  sus- 
penders against  the  decree  of  furthcoming.  It  is  quite  settled  that  when  the  note  is 
so  passed  this  operates  merely  as  a  sist  of  the  decree  and  charge,  pending  the  suspension, 
but  does  not  extinguish  the  decree  or  diligence.  It  is  also  settled  that  it  is  in  such 
a  process  of  suspension  the  record  is  prepared.  That  course  was  accordingly  followed 
here,  and  the  discussion  which  has  taken  place  has  been  in  the  process  of  suspension. 

A  number  of  reasons  of  suspension  are  pleaded,  but  the  only  plea  we  have  to  deal 
with  in  the  view  I  take  of  the  case  is  the  fourth.  (4)  "  At  both  of  the  dates  of  the  arrest- 
ments founded  upon  there  was  no  debt  due  by  the  suspenders,  as  trustees  foresaid,  to 
the  alleged  common  debtor,  John  Learmont,  nor  were  there  any  arrestable  funds, 
property,  or  effects  belonging  to  him  in  their  hands  as  teaid  trustees  ;  and  the  decree 
of  furthcoming  is  therefore  unfounded,  and  ought  to  be  suspended."  As  pleaded, 
this  plea  was  to  a  considerable  extent  founded  on  a  view  that  as  the  funds  in  the  hands 
of  the  trustees  were  not  realised,  and  as  there  was  no  money  in  their  hands  at  the  date 
of  the  arrestments,  the  diligence  was  inept.  But  I  cannot  sustain  the  plea  as  stated 
in  these  broad  terms.  If  the  right  of  the  beneficiary  was  moveable,  I  think  the  arrest- 
ments would  have  been  effectual,  and  a  quahfication  might  have  been  inserted  in  the 
decree  of  furthcoming  as  to  the  time  when  the  funds  were  to  be  made  available.  That 
was  decided  in  Grierson  v,  Eamsay,  1780,  M.  759,  and  Ilailes,  855,  and  has  been 
followed  since  as  clear  law  (Douglas  v.  Mason,  1790,  M.  1G,213).  I  therefore  think 
that  there  was  a  fund  which  was  attachable  by  legal  diligence  of  the  appropriate  kind 
on  the  death  of  the  testator,  although  it  was  not  realised.  But  that  is  not  conclusive 
of  the  present  case,  because  the  question  arises,  what  kind  of  diligence  was  appropriate 
diligence  for  attaching  that  fund  1  -  This  depends  on  the  Answer  to  the  question 
whether  the  right  was  heritable  or  moveable ;  for  if  moveable,  or  in  so  far  as  move- 
[543]-able,  arrestment  and  furthcoming  was  the  appropriate  diligence  ;  and  on  the 
other  hand,  if  the  right  was  heritable,  and  in  so  far  as  heritable,  adjudication,  and  not 
arrestment,  would  have  been  the  appropriate  diligence.  This  leads  to  the  inquiry 
whether  the  right  in  the  person  of  John  Learmont  junior  was  heritable  or  inovoable. 
In  order  to  decide  this  it  is  necessary  to  examine  the  trust-deed  to  see  what  right  was 
bestowed  on  him.  The  trust-estate  consisted  of  both  heritable  and  moveable  pro- 
perty, and  the  purposes  of  the  trust  were,  delivery  of  the  stock  in  trade  to  the  truster's 
two  sons,  William  and  Thomas,  a  provision  in  favour  of  two  daughters  of  £50  and  £25  ; 
and  then  the  residue  of  the  estate,  heritable  and  moveable,  is  appointed  to  be  divided 
equally  among  the  six  children,  of  whom  John  Learmont  is  one ;  so  that  his  right 
consisted  of  one-sixth  of  the  rasidue,  and  nothing  else.  In  1852  the  truster  entered 
into  another  marriage,  in  contemplation  of  which  he  made  certain  provisions  in  favour 
of  his  spouse, consisting  of  an  annuity,  and  a  sum  for  mournings;  and  in  1854  he  created 
the  annuity  a  heritable  burden  on  his  heritage  ;  and  he  also  gave  his  wife  an  addi- 
tional provision  of  his  furniture,  &c.  To  determine  whether  the  sixth  of  the  residue 
payable  to  John  I^icarmont  junior  was  heritable  or  moveable,  we  must  consider  the 
state  of  the  truster's  affairs  at  the  time  of  his  death.  And  I  find  that  after  deducting 
the  provision  of  the  stock  in  trade  to  his  sons,  the  furniture  to  his  wife,  and  the  two 
provisions  to  the  daughters,  there  did  not  remain  enough  for  payment  of  debts,  there 
being  a  deficiency  of  £138,  18s.  after  the  moveables  were  exhausted,  llie  consecjuenee 
is,  that  nothing  remained  but  heritage  ;  and  that  being  so,  and  John  Learmont  junior 
being  entitled  to  nothing  but  heritage,  his  right  was  undoubtedly  heritable,  unless  we 
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can  find  in  the  deed  a  direction  or  power  to  convert  the  heritage  into  moveables  before 
division,  which  would  change  the  character  of  the  right.  On  examining  the  deed  I 
can  find  no  such  direction,  and  no  such  power.  The  question  whether  or  not  the 
balance  of  the  debts  can  be  paid  without  the  trustees  getting  power  to  dispose  of  the 
heritage  is  not  before  us.  As  the  case  stands,  nothing  can  be  claimed  by  John  Learmont 
junior  but  heritage ;  and  that  being  so,  it  follows  that  the  diligence  of  arrestment 
and  furthcoming  is  inept,  and  that  the  decree  of  furthcoming  and  charge  must  be 
suspended. 

The  Court  pronounced  this  interlocutor  : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review,  and  in  place  thereof  find  that  at  the  date  of  the  arrest- 
ment, upon  which  the  decree  of  furthcoming  complained  of  proceeded,  the  suspenders 
held  no  funds  belonging  to  or  claimable  by  John  I^earmont,  the  common  debtor,  which 
were  attachable  by  means  of  the  diligence  of  arrestment  and  furthcoming :  Therefore 
sustain  the  reasons  of  suspension  to  that  effect,  and  suspend  simplidter  the  said  decree 
of  furthcoming,  and  charge  thereon,  and  decern  :  Find  the  reclaimer  liable  to  the  sus- 
penders in  expenses,"  &c. 

John  M'Craken,  S.S.C— James  Barton,  S.S.C— Agents. 


No.  106.  IV.  Macpheflson,  543.     C  Mar.  1806.      2d  Div.— Lord  Justice- 

Clerk,  Pn^iding  Jndgo,  R. 

Nelson  Ci.kmknts  and  Mandatory,  Pursuers.— Lo7Y/-Arfr.  Moncrdf— 

Patton—A.  Moncrieff. 

John  L.  Macaui.ay,  Defender.— (7Z^r/:—2>e. 

Proof — Secondary  Evidence. — Evidence  that  a  principal  letter  could  not  be  recovered, 
which  held  sufficient  to  warrant  the  admission  in  evidence  of  a  press  copy. 

Tliis  was  a  bill  of  exceptions  at  the  instance  of  the  defender  in  the  action  Nelson 
Clements  v.  John  L.  Macaulay,  whicli  was  tried  before  the  Lord  Justice-Clerk  and  a 
jury  in  December  1865,  against  certain  rulings  of  the  presiding  Judge. 

The  first  exception  was  to  the  admission  in  evidence  for  the  pursuer  of  a  press  copy 
of  a  letter,  alleged  to  have  been  sent  by  the  pursuer  to  Mr.  Thomas  M^Lellan. 

[544]  Tlie  ground  of  the  objection  was,  that  it  had  not  been  proved  that  the  pursuer 
had  made  sufficient  efforts  for  the  recovery  of  the  principal  letter. 

The  evidence  adduced  on  this  point  at  the  trifil  is  narrated  in  the  opinion  of  Lord 
Cowan. 

IX)RD  Cowan. — ^The  ground  on  which  the  first  exception  was  maintained  is,  that 
no  sufficient  means  were  proved  to  have  been  taken  by  the  pursuer  for  the  recovery 
of  the  principal  letter,  of  which  the  writing  tendered  in  evidence  purported  to  be  a  copy, 
and  consequently  that,  as  secondary  evidence,  it  ought  not  to  have  been  received  by 
the  presiding  Judge. 

The  copy  letter  in  question  is  No.  28  of  process,  and  purports  to  have  been  written 
by  the  pursuer  to  M*Lellan,  then  resident  at  Havannah,  and  to  be  dated  from  London, 
1st  May  1863.  The  action  was  raised  on  2d  March  1864,  and  what  the  pursuer  says 
as  to  his  inability  to  get  access  to  M'Lellan,  is,  that  he  saw  him  in  London  about  May 
1864 ;  that  he  made  an  appointment  for  the  evening ;  that  M*Lellan  did  not  keep 
the  appointment,  but  left  next  day  for  Paris ;  that  M'Lellan  has  never  since  writt<*n 
to  him ;  that  he  believes  M'Lellan  is  in  France ;  that  he  tried  to  discover  where 
M'Lellan  was,  both  personally  and  through  a  friend  in  Jjondon,  and  could  not  find  him  ; 
that  he  went  to  Paris  to  find  M'Lellan,  and  inquired  at  his  reputed  lodgings  so  late  as 
October,  but  without  avail ;  and  that  he  had  further  asked  a  friend  to  inquire  about 
M'Lellan  in  December,  who  reported  that  he  could  not  find  him.  This  is  the  whole 
evidence  on  the  point ;  and  the  question  is,  whether  it  is  sufficient  to  shew  that  personal 
access  to  M'Lellan  could  not  have  been  had  if  a  commission  and  diligence  had  bqen 
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obtained  for  his  examination  as  a  haver,  with  a  view  to  the  recovery  of  the  letter  in 
question.  For  the  solution  of  this  point,  it  is  material  to  have  in  view  that  the  identity 
of  the  writing  tendered,  as  a  true  and  accurate  copy  of  the  very  letter  written  to  and 
received  by  M*Lellan,  is  not  and  cannot  be  disputed.  The  pursuer  swears  to  it,  and 
Ruthven,  his  clerk,  states  that  he  saw  the  pursuer  write  a  letter  to  M*Lellan,  in  London, 
on  Ist  May  1863 ;  that  he  copied  that  letter  in  a  letter-book ;  that  the  writing  tendered 
in  evidence  is  the  press  copy  of  that  letter ;  that  he  left  London  for  Havannah  on  the 
same  night,  taking  the  letter  with  him  to  Havannah,  where  he  arrived  between  the 
l9th  and  21st  May;  and  that  he  delivered  the  said  letter  to  M'Lellan  personally. 
From  this  evidence  it  is  apparent  that  it  was  to  M*Lellan  alone  that  appUcation  behoved 
to  be  made  in  any  attempt  made  to  recover  the  original  document.  This  being  so, 
and  the  identity  of  the  copy  tendered  with  the  letter  deUvered  to  M'Lellan  being  in- 
disputable, there  is  sufficient  in  the  statements  made  by  the  pursuer,  as  I  think,  to 
justify  the  reception  of  the  document  tendered,  and  to  support  the  ruling  of  the  pre- 
siding Judge,  without  at  all  trenching  on  the  undoubted  principle  that  such  secondary 
evidence  is  admissible  only  after  all  due  exertion  is  proved  to  have  been  made  for  re- 
covery of  the  principal  document. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  : — "  Having  heard  counsel  on  the  bill 
of  exceptions  for  the  defender,  disallow  the  exceptions  :  Find  the  defender  liable  to  the 
pursuer  in  the  expense  of  discussing  the  exceptions,  and  remit,"  &c. 

Wii^ON,  BimN,  &  Gloag,  W.S.— ILvmilton  &  Kinnear,  W.S.— Agents. 


No.  107.  IV.  Macpherson,  544.     7  Mar.  1806.     1st.  Div.— Lord  Barcaple,  C. 

The  Antermony  Coal  Company,  Vuvhuovq.— Gordon— iMmond. 
Walter  Wingate  and  Company  and  Partners,  Defendera.— SoZ.-GWi.  Yo^vg— 

A.  Moncrirff. 

Process — Mandatory — Partnership. — An  action  was  raised  at  the  instance  of  "  the 
Antermony  Coal  Company,  Antermony,  Dumbartonshire ;  and  A.  and  Co.,  coal- 
masters  at  Hamilton  and  Glasgow,  and  Walter  Wingate,  coalmaster  at  Shirva,  in 
the  county  of  Dumbarton,  at  present  in  Australia,  or  elsewhere  furth  of  Scotland, 
being  the  individual  partners  of  the  said  firm  of  the  Antermony  Coal  Company." 
No  mandate  from  Wingate  was  produced.  [545]  Motion  that  Wingate  be  ordained 
to  sist  a  mandatory  {aff.  judgment  of  Lord  Barcaple)  refused. 

This  was  an  action  bv  "  the  Antermony  Coal  Company,  Antermony,  Dumbarton- 
shire ;  and  Austin  and  Cfompany,  coalmasters  at  Hamilton  and  Glasgow,  and  Walter 
Wingate,  coalmaster  at  Shirva,  in  the  county  of  Dumbarton,  at  present  in  Australia, 
or  elsewhere  furth  of  Scotland,  being  the  individual  partners  of  the  said  firm  of  the 
Antermony  Coal  Company,  pursuers ;  against  Walter  Wingate  and  Company,  coal- 
masters  at  Shirva  aforesaid,  and  the  said  Walter  Wingate  and  George  Cadell  Bruce, 
civil  engineer  in  Edinburgh,  the  individual  partners  of  that  firm,  defenders. **  No 
appearance  was  made  for  Wingate  and  Company,  or  Walter  Wingate,  but  George 
Cadell  Bruce  appeared  and  lodged  defences,  in  which  he  pleaded,  inter  alia,  (1)  "  The 
pursuers  have  no  title  to  sue  ;  and  the  firm  of  Walter  Wingate  and  Company  have  not 
been  duly  cited  or  called  as  defenders." 

The  Lord  Ordinary  "  havine  heard  counsel  for  the  parties  on  the  first  plea  in  law 
for  the  defender  George  Cadell  Bruce,  repels  the  same."  This  interlocutor  was  not 
reclaimed  against.  After  the  revised  condescendence  was  lodged,  the  defender  moved 
the  Lord  Ordinary  to  ordain  the  pursuer  Walter  Wingate  to  sist  a  mandatory.  This 
motion  his  Lordship  refused. 
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The  defenders  reclaimed,  and  argued ;  —  A  company  carrying  on  trade  under 
a  descriptive  firm  haa  no  title  to  sue,  except  with  the  authority  of  all  or  at  least  three 
of  its  partners.  Here  there  were  only  two  partners  disclosed,  one  of  whom  was  a 
company  itself,  and  the  other  was  stated  in  the  summons  to  be  f urth  of  Scotland.  The 
defenders  were  entitled  to  have  his  authority  for  raising  and  proceeding  with  the 
action  produced,  for  without  his  authority  the  other  pursuers  had  no  right  to  sue, 
and  before  they  can  be  allowed  to  proceed  with  the  action,  a  mandate  from  Wingate 
ought  to  be  produced. 

Argued  for  the  pursuer ; — ^The  defenders'  motion  is  virtually  that  the  pursuers 
have  no  title  to  sue.  That  plea,  however,  was  stated  in  defence  and  repelled,  and  the 
Lord  Ordinary's  interlocutor  is  now  final.  But  if  the  question  of  want  of  authority 
from  Wingate  can  now  be  raised,  the  pursuers  submit  that  his  authority  is  not  necessary. 
The  pursuers  are  the  company  ;  a  solvent  partner  of  the  company  is  within  the  juris- 
diction of  the  Court,  and,  as  the  only  resident  partner  of  the  company,  he  is  entitled 
to  sue  for  debts  due  to  the  company.  No  doubt  he  requires  to  raise  the  summons 
as  at  the  instance  of  the  company  and  of  the  partners,  because  the  company  traded 
under  a  descriptive  firm ;  but  the  authority  of  each  or  any  individual  partner  of  a 
company  is  not  necessary  in  order  to  enable  the  company  to  sue  for  debts  due  to  it. 
The  motion  for  a  mandatory  has  been  rightly  repelled  by  the  Lord  Ordinary.  All 
the  purposes  for  which  a  mandatory  is  required  are  served.  The  company  is  a  Scotch 
company ;  a  solvent  partner,  viz.  Austin  and  Company,  is  within  the  jurisdiction, 
and  the  debt  sued  for  is  a  company  debt. 
At  advising, — 

Lord  President. — ^This  is  a  reclaiming  note  against  an  interlocutor  of  the  Lord 
Ordinary  refusing  a  motion  by  the  defender,  Mr.  Bruce,  that  the  pursuer,  Wa!t<*r 
Wingate,  should  sist  a  mandatory. 

The  action  is  at  the  instance  of  the  Antermony  Coal  Company,  and  the  individual 
partners  of  that  company,  of  whom  Wingate  is  one.  When  this  motion  was  made, 
the  record  was  not  closed,  but  the  condescendence  had  been  revised,  and  an  order  for 
revised  defences  was  current.  It  appeared  on  the  face  of  the  summons  that  Walter 
Wingate  was  abroad ;  and  a  motion  is  now  made  that  a  mandate  from  him  should 
be  produced.  That  is  a  motion  made  in  the  cause.  It  is  not  an  objection  to  title  ; 
nor  is  the  defender  insisting  on  any  plea  stated  on  record.  If  it  be  within  any  plea, 
it  can  only  be  the  first,  which  has  been  repelled. 

The  case  then  is  simply  that  of  a  motion  that  the  pursuer  should  be  ordained  to 
sist  a  mandatory.  I  think  that  in  the  circimistxinces  of  this  case  that  is  not  neces- 
[546]-sary.  There  is  in  this  country  a  party,  one  of  the  partners  of  the  company, 
against  whose  solvency  nothing  has  been  said  ;  and  if  this  motion  was  to  be  made 
at  all,  it  ought  to  have  been  made  at  an  earlier  stage. 
Lord  Currieitill  concurred. 

Lord  Deas. — ^I  am  disposed  to  take  the  same  view.  The  object  of  the  motion 
avowedly  was  to  get  a  mandatory  who  should  be  answerable  for  the  expenses  of  pro- 
cess. As  regards  that  object,  I  think  the  instance  of  Austin  and  Company,  who  are 
in  this  country,  must  be  held  sufficient  for  the  security  of  the  defender. 

The  record  and  pleas  do  not  raise  the  question  whether  a  company  like  the  Anter- 
mony Coal  Company,  which  has  only  two  partners,  can  sue  under  its  descriptive  firm, 
without  the  instance  of  both  partners.  I  should  be  slow  to  sanction  the  affirmative 
of  that  proposition.  But  we  do  not  require  to  deal  T^-ith  it.  All  that  we  have  before 
us  is  an  incidental  motion  that  the  pursuer  Walter  Wingate  should  be  ordaineil  to  sist 
a  mandatory  in  respect  he  is  furth  of  the  kingdom.  I  think  it  is  in  the  circumstances 
a  sufficient  answer  to  that  motion  that  the  pursuers,  Austin  and  Company,  are  within 
the  kingdom. 

Lord  Ardmillan. — I  have  come  to  the  same  conclusion.  If  it  was  intended  to 
raise  the  question  of  want  of  authority,  argued  at  the  bar,  the  defender  should  hare 
begun  in  a  different  way.  There  is  no  plea  to  support  such  a  contention,  and  no  state- 
ment, so  far  as  I  can  see,  to  the  effect  that  the  summons  was  raised  without  the  know- 
ledge or  authority  of  Wingate.  We  cannot  now  deal  with  any  other  question  than 
this,  whether  the  circumstances  justify  our  granting  this  motion  for  a  mandatory. 
I  do  not  think  they  do. 

TriK  CoURt  pronounced  the  following  interlocutor  : — *"  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  said  reclaiming 
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note :  Find  the  reclaimer  liable  to  the  respondents  in  the  expenses  incuned  by  them 
since  the  date  of  the  Lord  Ordinary's  said  interlocutor,"  &c.* 

W.  BuRNEss,  S.S.C.— Lindsay  &  Paterson,  W.S.— Agents. 


*No.  108.  IV.  Macpuerson,  546.     7  Mar.  1866 1.     Ist  Div.— Lord  Kinloch,  M. 

jAMitis  MoRiusoN  AND  ANOTHER  (Eob's  Trustees),  Pursuers.— Gordon— 

LaTTumd. 
Andrew  Huii'ON,  Beiendew—Gifford—Orr  Paterson. 

Process — Mandatory — Trustees. — Motion  that  one  of  a  quorum  of  trustees  who  had 
left  Scotland  be  ordained  to  sist  a  mandatory  refused. 

This  was  an  action  at  the  instance  of  "  James  Morrison  of  Livilands,  banker  in 
Stirling,  and  William  Hutton,  writer  in  Stirling,  being  two  and  a  quorum  of  the  sur- 
viving and  accepting  trustees  and  executors  nominated  and  appointed  by  the  deceased 
Alexander  Rob,  farmer  at  Mains  of  Menstry,  conform  to  trust<lisposition  and  settle- 
ment .  .  .  (the  only  other  surviving  and  accepting  trustee  and  executor  nominated 
and  appointed  by  the  said  Alexander  Rob  by  the  said  trustKlisposition  and  settlement 
being  Andrew  Hutton,  sometime  styled  Andrew  Hutton  junior,  writer  in  Stirling), 
and  duly  confirmed  (along  with  the  said  Andrew  Hutton,  sometime  styled  Andrew 
Hutton  junior)  executors  foresaid,  conform  to  confirmation  .  .  .  pursuers, — against 
the  said  Andrew  Hutton  (sometime  styled  Andrew  Hutton  junior),  writer  in  Stirling, 
defender." 

After  the  record  was  closed  the  defender  moved  that  William  Hutton,  one  of  the 
pursuers,  who  had  left  Scotland,  be  ordained  to  sist  a  mandatory. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  heard  parties'  pro- 
curators on  the  defender's  motion  that  William  Hutton,  one  of  the  pursuers,  who, 
it  is  stated,  has  left  Scotland,  be  appointed  to  sist  a  mandatory,  refuses  the  motion." 

The  defender  reclaimed,  but  the  Court,  without  calling  on  the  pursuer's  counsel, 
adhered. 

TiiE  Court  pronounced  the  following  interlocutor  : — **  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note  :  Find  the 
reclaimer  liable  to  the  pursuers  in  expenses,"  &c. 

A.  J.  Dickson,  S.S.C— J.  &  A.  Peddie,  W.S.— Agents. 


t  Decided  19th  June  1863. 


No.  109.  IV.  Macpherson,  547.     8  Mar.  1866.    Bill-Chamber,  1st  Div.— 

Lord  Mure,  C. 

John  Cameron,  Complainer.— 2^.  W.  ClarL 
Murray  and  Hepburn,  Respondents,— Paifriso/i. 

Master  and  Servant — Apprentice — Warrant  of  Imprisonment  granted  in  absence. — A 
petition  at  common  law,  praying  for  warrant  of  imprisonment  against  an  apprentice 
until  he  should  find  caution  to  return  to,  and  to  continue  in  the  service  of  his  master 
during  the  term  of  his  apprenticeship,  was,  in  terms  of  an  order  of  the  SherifF, 
served  on  the  apprentice,  with  certification  that,  in  case  of  failure  to  enter 
appearance,  he  should  be  held  as  confessed,  and  the  prayer  of  the  petition  granted. 
No  appearance  having  been  entered,  the  Sheriflf,  in  the  absence  of  the  apprentice, 
ordained  him  to  be  imprisoned  until  the  expiration  of  the  term  of  his  apprenticeship, 
or  until  he  should  find  caution  to  return  to  his  masters'  service,  and  to  continue 
therein  during  his  apprenticeship.     In  a  suspension  of  this  sentence,  on  the  ground 

'  that  the  proceedings  were  illegal,  and  that  the  suspender  was  unable  to  find 
caution, — held  (1)  that  it  was  competent  for  the  Sheriff  to  pronounce  the  order 
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for  service,  with  the  above  certification  ;  and  (2)  that  the  judgment  pronounced  in 
absence  was  competent,  and  suspension  refused. 

On  15th  May  1865,  the  complainer,  John  Cameron,  who  was  seventeen  years  of  age, 
entered  the  service  of  the  respondents,  Messrs.  Murray  and  Hepburn,  blacksniitlis  in 
Galashiels,  under  an  agreement  to  serve  an  apprenticeship  with  them  of  four  and  a  half 
years  from  that  time.  On  29th  November  following,  an  indenture,  bearing  tp  be  between 
the  respondents,  on  the  one  part,  and  the  complainer, "  with  the  advice  and  consent  of 
Hugh  Cameron,"  his  brother,  "and  the  said  Hugh  Cameron  for  himself,  and  as  cautioner, 
and  other  ways  bound,  in  manner  underwritten,  on  the  other  part,"  and  bearing  {inter 
aZia)tobindthecomplainerasapprenticeforthesaidperiod,wasexecutedbythecomplainer 
and  the  respondents.  The  complainer 's  brother,  Hugh  Cameron , did  not  execute  thedeed. 

The  complainer  continued  to  serve  under  his  apprenticeship  until  23d  December 
1865,  when  he  absented  himself  without  leave. 

On  6th  January  1866  the  respondents  presented  a  petition  to  the  Sherifi"  of  Selkirk- 
shire, setting  forth  the  above  facts,  and  praying  the  Sherifi",  after  service  on  the  com- 
plainer, "  on  this  complaint  being  admitted  or  proven,  to  ordain  him  to  return  to  his 
said  service  with  the  petitioners,  and  to  grant  warrant,  &c.,  to  imprison  him  in  the 
prison  of  Selkirk,  therein  to  remain  aye  and  until  he  find  sufiScient  caution  acted  in  your 
Lord^liips'  court  books,  under  a  suitable  penalty,  to  return  to  the  gfervice  of  the  peti- 
tioners, and  to  continue  therein  until  the  expiry  of  the  term  of  liis  said  apprenticeship, 
and  to  find  him  liable  to  the  petitioners  in  expenses." 

On  the  same  day  the  Sheriff'-substitute  pronounced  an  interlocutor  granting  war- 
rant for  serving  the  complainer  with  a  copy  of  the  petition,  and  of  the  Sheriff's  deliver- 
ance, and  ordaining  him,  "  if  he  intends  to  state  a  defence,  to  enter  appearance  within 
four  days  after  service,  with  certification,  in  case  of  failure,  of  being  held  as  confessed, 
and  the  prayer  of  the  petition  being  granted." 

The  petition  was  served  on  8th  January,  but  no  appearance  was  entered  for  the 
complainer.  On  1 3th  January  1 8GG  the  Sherifi"  pronounced  the  following  interlocutor : 
— "  Having  advised  the  foregoing  petition,  and  indenture  produced  in  process,  and  no 
appearance  having  been  entered  on  behalf  of  the  respondent  within  the  period  specified 
in  the  deUverance  of  6th  January,  finck,  in  terms  of  the  said  deliverance,  that  the  said 
respondent  must  now  be  held  as  confessed  :  Finds  the  complaint  proven  :  Ordains  the 
said  respondent  to  return  to  his  service  with  the  petitioners,  and  grants  warrant,  &c., 
to  apprehend  and  imprison  the  respondent,  the  said  John  Cameron,  in  the  prison  of 
Selkirk,  therein  to  remain  until  the  expiry  of  the  term  of  his  apprenticesliip,  or  until 
he  finds  sufficient  caution  acted  in  the  books  of  [548]  Court,  to  return  to  the  service  of 
the  petitioners,  and  to  continue  therein  until  the  expiry  of  the  term  of  his  apprentice 
ship :  Finds  him  liable  to  the  petitioners  in  expenses." 

On  7th  February  a  charge  on  the  said  warrant  was  given,  and  on  the  same  day 
the  complainer  was  apprehended  and  imprisoned  in  terms  thereof. 

Against  this  warrant  and  charge  the  complainer  presented  a  note  of  suspension. 
With  reference  to  his  failing  to  appear  before  the  Sheriff,  he  averred ; — "  The  com- 
plainer having  no  person  to  advise  him,  and  being  from  his  years  ignorant  of  such 
matters,  failed  to  enter  appearance."  He  pleaded , — "  1.  The  said  pretended  indenture 
never  having  been  signed  or  completed  by  the  parties  between  whom  ^t  bears  to  have 
been  entered  into,  was  in  no  respect  binding  on  the  complainer.  4.  ...  It  is 
otherwise  invaUd  and  of  no  effect,  in  respect  of  its  having  been  subscribed  by  a  minor 
without  the  consent  and  concurrence  of  any  curator  on  his  behalf.  8.  The  whole  pro- 
ceedings adopted  by  the  respondents  from  the  date  of  presenting  their  petition,  were 
incompetent  and  illegal  as  a  means  of  enforcing  a  civil  contract.  11.  The  warrant 
complained  of  having  been  granted  ez  parte,  and  without  the  complainer  having  been 
brought  up  for  examination,  or  heard  in  his  defence,  falls  to  be  suspended,  and  liberation 
granted,  with  expenses." 

The  Lord  Ordinary,  on  22d  February  1866,  pronounced  an  interlocutor  refusing 
the  note,  with  expenses.  * 

*  "  Note. — The  fact  that  a  party  is  a  minor  is  not  a  good  objection  to  his  entering 
into  a  contract  of  apprenticeship  on  his  own  account,  when,  as  here,  he  has  no  curators ; 
and  although  the  indenture  in  the  present  case  may  be  ineffectual  as  against  the  pro- 
posed cautioner,  from  his  not  having  signed  it,  it  is,  the  Lord  Ordinary  conceives,  valid 
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The  complainer  reclaimed. 

Argued  for  the  complainer  ; — The  indenture  was  not  binding  on  him,  as  it  was  not 
executed  by  his  brother,  with  whose  advice  and  consent  it  bore  to  be  entered  into.  The 
sentence  of  the  Sheriff,  that  the  complainer  should  be  imprisoned  till  he  found  caution, 
not  merely  to  return  to,  but  to  continue  in  his  master's  service,  was  incompetent.  He 
could  not  find  caution  to  that  effect,  and  the  sentence  was  equivalent  to  one  of  imprison- 
ment for  the  remainder  of  the  time  included  in  the  indenture.  *  Even  if  it  were  a  com- 
petent sentence,  it  was  incompetent  to  pronounce  it  in  the  absence  of  the  party. 

Argued  for  the  respondents,  with  reference  to  the  last  point,  to  which  the  argument 
was  by  desire  of  the  Court  confined ; — There  was  no  incompetency  in  the  judgment 
being  pronounced  in  the  absence  of  the  complainer.  The  proceeding  was  at  common 
law,  and  not  under  the  statute  4  Geo.  IV.  c.  34.  The  service  of  the  petition,  and  of  the 
first  deliverance  of  the  Sheriff,  with  certification,  gave  the  complainer  ample  warning 
that  he  would  be  held  as  confessed,  and  the  prayer  of  the  petition  granted,  if  he  did  not 
enter  appearance.  The  only  other  possible  course  would  have  been  to  apprehend  the 
[549]  complainer,  and  bring  him  before  the  Sherifl*,  but  that  was  a  harsh  mode  of  pro- 
ceeing,  and  its  legaUty  might  be  doubtful.! 

At  advising, — 

Lord  President. — This  suspension  is  supported  on  various  grounds.  In  the  first 
place,  it  is  sjiid  that  there  was  truly  no  indenture,  tliat  the  document  produced  as  an 
indent ui-e,  although  it  bore  to  be  entered  into  **  with  the  advice  and  consent  "  of  the 
apprentice  s  brother  as  cautioner,  had  not  been  signed  by  the  brother.  I  do  not  think 
that  is  sufficient  to  set  aside  the  indenture,  or  the  obligation  in  it  by  the  young  man 
himself  to  undertake  the  service. 

But  there  is  another  objection  of  a  more  important  kind,  viz.  that  the  sentence 
pronounced  by  the  Sheriff  is  an  illegal  sentence ;  because  it  ordains  the  party  to  be 
imprisoned  imtil  he  finds  caution,  which,  it  is  said,  he  cannot  do  ;  and  further,  because 
it  was  pronounced  in  the  absence  of  the  party  himself,  which  mode  of  proceeding,  by 
holding  the  party  as  confessed,  instead  of  having  him  brought  up  and  interrogated, 
and  judgment  pronounced  in  his  presence,  is  said  to  be  illegal  and  incompetent. 

This  is  an  application  at  common  law,  and  not  imder  the  statute.  It  is  an  appli- 
cation to  compel  implement  of  a  contract  which  the  apprentice  had  entered  into,  and 
which  he  was  capable  of  entering  into.  I  think  it  is  a  civil  process,  and  that  it  was 
competent  and  proper  to  direct  service,  under  certification  that  if  the  party  did  not 
appear  he  would  be  held  as  confessed.  Tliere  was  required  certainly  a  very  explicit 
statement  of  what  was  to  follow  in  the  event  of  his  not  appearing,  and  that  statement 
was  fully  made  in  the  deliverance  wliicli  was  pronounced.  It  appears  from  the  state- 
ments on  record  that  the  apprentice  was  aware  of  the  petition  and  the  dehverance, 
because  he  states  reasons  for  not  obeying  the  interlocutor.  I  think  there  was  no  in- 
competency in  that  mode  of  procedure. 

The  next  question  is,  whether,  that  being  so,  it  was  competent  to  proceed  to  ordain 
the  party  to  be  imprisoned  until  he  should  find  caution  to  return  to  service,  and  to 
continue  in  it.  I  think  it  follows,  from  what  I  have  said  as  to  the  competency  of  service 
with  certification,  that  it  was  competent  to  proceed  although  the  party  was  absent. 
Then  comes  the  sentence  itself.  It  does  not  ordain  him  to  be  imprisoned  until  he  finds 
caution  to  fulfil  all  the  conditions  of  the  indenture,  for  there  are  other  conditions  in 
the  indenture  besides  that  of  serving  under  it ;  in  short,  it  is  not  an  imprisonment 

as  between  the  respondents  and  complainer,  who  not  only  signed  it,  but  admits  having 
worked  under  it.  And  as  the  complainer  does  not  dispute  that  he  absented  himself 
from  the  respondents'  service  without  leave,  and  as  he  failed  to  return  after  being  duly 
cited  and  charged  to  do  so,  there  are,  in  the  opinion  of  the  Lord  Ordinary,  no  sufficient 
grounds  for  disturbing, — more  especially  in  a  case  where  caution  is  not  offered, — the 
deliverance  of  the  Sheriff  ordaining  the  complainer  to  return  to  the  service  of  the  re- 
spondents, and  continue  therein,  in  terms  of  the  warrant  complained  of— Gentle,  9th 
July  1825,  as  explained  in  Stewart,  21st  June  1832,  and  21st  May  1833." 

*  Wright  i;.  Macgregor,  June  28, 1827,  5  S.  794 ;  Stewart  v,  Stewart,  June  21, 1832, 
10  S.  674,  and  May  21, 1833, 11  S.  628. 

t  Raebum  v.  Reid,  June  4,  1824,  3  S.  104 ;  Gentle  v.  M'Lellan  and  Company,  July 
9,  1825,  4  S.  163;  White  v,  Watson,  Nov.  21,  1836,  1  Swinton,  344;  Fraser,  Pers. 
and  Dom.  Eel.  vol.  ii.  p.  683. 
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until  his  brother  or  some  one  else  shall  sign  the  indenture.  But  he  has  put  himself 
in  that  position  that  it  is  necessary  to  guard  against  his  return  to  service  being  merely 
preliminary  to  another  desertion. 

I  think  that  none  of  the  cases  cited  go  to  this,  that  a  sentence  of  imprisonment 
until  the  party  shall  find  caution  to  return  to  service,  and  to  continue  in  it,  is  incom- 
petent. On  the  contrary,  in  some  of  the  cases  it  is  pointed  out  as  the  proper  sentence. 
I  think,  therefore,  this  was  a  competent  sentence  on  the  part  of  the  Sheriff.  It  is  said, 
indeed,  that  the  party  cannot  find  caution  to  that  effect,  and  that  he  may  be  imprisoned 
during  the  whole  period  of  the  apprenticeship  provided  for  by  the  indenture.  With 
regard  to  that,  it  is  to  be  observed  that  he  has  not  intimated  any  intention  to  return 
to  service,  and  to  perform  his  duty  to  his  masters.  On  the  contrary,  it  is  rather  to  be 
inferred  that  he  is  unwilling  to  do  so.  But,  however  that  may  be,  this  is  the  ordinary 
form  of  sentence,  and  I  see  nothing  incompetent  in  it.  Perhaps,  if  he  changes  his 
disposition,  and  finds  any  reasonable  amount  of  caution,  the  Sheriff  and  his  masters 
may  be  satisfied  with  it,  however  small.  But,  at  all  events,  I  am  of  opinion  that  this 
is  not  an  illegal  sentence. 

Lord  Curriehill  concurred. 

Lord  Deas. — I  am  of  the  same  opinion.  I  have  looked  into  all  the  cases,  and  I 
tliink  it  is  impossible  to  doubt  that  there  may  be  a  summary  application  to  a  civil  court 
to  compel  an  apprentice  who  has  deserted  his  master's  service  to  return  or  find  caution 
to  return  to  the  service,  and  to  remain  in  it  during  the  period  of  his  indenture.  That  I 
regard  as  settled  law.  The  only  point  of  any  novelty  raised  here  is  the  objection  that 
the  first  thing  the  Sheriff  should  have  done  was  to  grant  warrant  to  apprehend  the 
apprentice  and  bring  him  up  for  examination.  If  that  [650]  had  been  done,  it  cannot 
well  be  doubted  that  the  subsequent  procedure  was  all  right  and  regular.  The  only 
startling  part  of  the  sentence  is  that  the  caution  is  to  be  not  only  that  the  apprentice 
shall  return  to  his  service,  but  that  he  shall  remain  in  it  throughout  the  whole  stipulated 
period  of  his  apprenticeship.  But  the  cases  have  sanction^  that  as  the  appropriate 
sentence,  and  its  legaUty  cannot  now  be  questioned.  The  mode  of  carrying  out  that 
sentence  is  a  different  matter,  which  may  depend  upon  circumstances.  I  refer  par- 
ticularly to  the  caution  to  be  enacted,  which  must  always  be  matter  of  discretion.  If 
the  apprentice  offers  to  return  to  his  work,  and  shews  a  proper  spirit,  I  do  not  know 
that  even  his  own  bond  might  not  be  accept^,  if  the  magistrate  thought  that  to  demand 
more  would  be  oppressive. 

The  case  resolves,  therefore,  into  the  question,  was  it  essential  to  bring  up  the 
apprentice  for  examination  before  proceeding  to  judgment  1  That  it  would  have  been 
lawful  to  do  so  I  have  no  doubt.  If  warrant  to  that  effect  were  not  at  once  granted, 
the  object  in  view  might  in  manv  cases  be  defeated.  The  apprentice  or  servant  might 
leave  the  country  or  go  into  hiding,  and  accordingly  the  recent  practice  has  been  to 
make  the  warrant  to  apprehend  for  examination  part  of  the  first  deliverance.  But 
although  this  would  have  been  lawful,  I  do  not  think  it  was  essential.  The  reports 
of  the  older  cases  do  not  shew  whether  that  was  the  course  followed  in  them  or  not. 
But  the  very  doubt  which  has  been  suggested  as  to  the  legality  of  such  a  course  indicates 
that  it  had  not  been  invariable.  The  whole  procedure  in  such  a  case,  exceptional  as 
it  may  be,  is  of  the  nature  of  a  pohce  regulation  for  enforcing  what  is  in  itself  a  civil 
contract,  and  upon  the  alleged  breach  of  which  the  party  may  be  held  as  confessed 
if  he  does  not  appear.  No  doubt,  however,  there  is  this  aavant^ge  in  bringing  up  the 
party  for  examination,  that  he  may  have  explanations  to  offer.  But  if  a  c^ise  of  hardship 
were  made  out  from  that  course  not  being  followed— for  instance,  if  the  partv  had  been 
ill,  or  absent — ^if  the  service  copy  had  not  reached  him — or  if  some  accident  had  prevented 
him  from  attending,  there  would  be  nothing  to  prevent  the  Court  giving  redress  in  a 
suspension.  But  here  nothing  of  that  kind  is  alleged.  The  breach  of  indenture  is 
admitted,  if  the  indenture  was  binding,  which  we  are  clearly  of  opinion  that  it  was, 
although  not  signed  by  the  cautioner.  The  party  had  therefore  no  available  defence 
if  he  had  been  present.  He  has  been  taken  at  no  disadvantage,  and  in  no  view,  therefore, 
can  the  Lord  Ordinary*s  interlocutor  be  impugned. 

Lord  Ardmillan. — I  agree  entirely  with  the  opinion  of  your  Lordship,  and  shall 
only  make  one  observation.  1  have  no  doubt  that  all  the  objections  stated  for  the 
suspender  are  clearly  bad,  until  we  come  to  the  procedure  in  absence.  In  regard  to 
that,  I  think  it  is  plain  that  no  real  injury  was  done  to  the  apprentice.  But  that  does 
not  solve  the  question.     If  it  was  incompetent  to  proceed  against  this  party  in  absence, 
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then,  although  no  injustice  had  been  done,  we  should  be  under  the  necessity  of  setting 
aside  the  proceedings. 

I  agree  with  your  Ix)rdship  that  if  the  Sheriff  had  proceeded  without  any  notice 
or  certification  as  to  what  would  follow  if  the  party  did  not  appear,  it  would  have  been 
very  questionable  whether  he  could  have  pronoimced  this  decree  against  him.  But 
here  there  was  a  very  clear  notice  given,  with  certification  that,  if  he  did  not  appear, 
he  would  be  held  as  confessed ;  he  received  that  notice,  and  he  did  not  appear.  I 
think  that  is  quite  sufficient  to  warrant  the  decree  that  was  pronounced  in  this  civil 
action. 

The  effect  of  such  a  decree  may  very  well  be  qualified,  if  it  shall  appear  that  the 
apprentice  is  willing  to  return  to  service,  and  to  find  caution.  There  is  no  specified 
sum  or  penalty  in  reference  to  which  caution  must  be  found,  and  I  cannot  doubt  that, 
if  the  party  were  willing  to  return  to  his  master's  service,  it  would  be  within  the  power 
of  the  Judge  Ordinary,  on  considering  the  offer  of  caution,  to  find  it  sufficient,  although 
it  might  be  very  small  in  amount. 

I  therefore  think  that  we  shall  do  perfect  justice  to  this  young  man  by  adhering 
to  the  judgment  before  us. 

The  Court  pronounced  this  interlocutor  : — ^"  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note :  Find  the 
reclaimers  liable  to  the  respondents  in  additional  expenses,"  &c. 

David  Forsyth,  S.S.C— H,  &  H.  Tod,  W.8.— Agents. 


No.  110.  IV.  Macpherson,  551.     8  Mar.  1806.     2d  Div.— Sheriff  of  Lanark- 

shire, I. 

Egbert  Scott,  Pui-sucr  and  'Re&poTident.— Clifford— BaXf our. 
John  Mitchell,  Defender  and  Advocator.— Gordo7i—(7Zart. 

Cautioner — Guarantee — Relief — Cash^credit  account. — A  granted  to  B  a  letter  of 
guarantee  in  the  following  terms : — "  As  you  have  become  security  to  Clydesdale 
Bank  for  £150  on  account  of  J.  W.,  for  the  purpose  of  assisting  him  in  his  business, 
I  hereby  guarantee  you  against  any  loss  by  your  doing  so."  Held  that  this  letter 
was  to  be  construed  as  a  guarantee  from  loss  by  one  advance  in  loan  of  £1 50,  and 
could  not  be  held  to  be  a  continuing  guarantee  of  relief  in  security  of  advances  on  a 
cash-credit  account.  * 

On  15th  June  1853  John  Mitchell,  the  defender,  granted  the  following  letter  in 
favour  of  Robert  Scott,  the  pursuer  : — **  Eobert  Scott,  Esq. — Dear  Sir, — As  you  have 
become  security  to  Clydesdale  Bank  for  £150,  on  account  of  Mr.  James  Wood,  for  the 
purpose  of  assisting  him  in  his  business,  I  hereby  guarantee  you  against  any  loss  by  your 
so  doing. — ^I  am,  dear  Sir,  yours  truly,  (Signed)  John  Mitchell.  15th  June  1853, 
Glasgow.    To  Robert  Scott,  Esq." 

On  22d  June  1853  the  pursuer,  Scott,  granted  the  following  letter  of  guarantee 
to  the  Clydesdale  Bank: — "  Greenoakhill,  June  2  2d,  1853.  George  Readman,  Esq., 
manager,  Clydesdale  Bank,  Glasgow. — Sir, — I  request  you  will  allow  Mr.  James  Wood, 
watchmaker.  West  Nile  Street,  Glasgow,  a  credit  account  with  your  bank  to  the  extent 
of  £150,  and  I  bind  and  oMige  myself  to  see  you  repaid  the  balance  due,  with  interest 
thereon.  —  I  am,  respectfully,  (Signed)  Robert  Scott.  The  above  sum  is  £150. 
(Signed)  Robert  Scott." 

After  the  receipt  of  the  pursuer's  letter,  a  credit  account  was  opened  in  the  bank 
books  in  Wood's  name  on  28th  June  1853,  on  which  account  Wood  continued  to  operate 
by  drawing  and  lodging  moneys  to  12th  June  1861,  on  which  date  there  was  a  balance 
due  to  the  bank  of  £151,  17s.  Id.  Wood  was  unable  to  meet  this  debt,  and  the  bank 
raised  an  action  concluding  against  Wood  for  payment  of  "£151,  17s.  Id.  sterling, 
being  the  balance  due  to  the  said  banking  company  on  an  account  of  moneys  lodged 
with  and  drawn  from  the  said  banking  company  by  the  said  James  Wood,  beginning 
on  28th  June  1853  and  ending  12th  June  1861,  and  w^hich  account  and  balance  are 
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docqueted  as  correct  in  the  books  of  the  said  banking  company  by  the  said  James  Wood, 
conform  to  docquet,  dated  28th  November  1861,  a  copy  of  which  account  and  docquet 
are  annexed,  and  that  Robert  Scott  ought  to  be  decerned,  conjunctly  and  severally 
with  the  said  James  Wood,  to  pay  to  the  pursuer  the  said  sum  or  balance,  to  the  e"xtent 
of  £150  sterlin/T,  for  which  he  is  liable  to  the  pursuer,  under  and  in  virtue  of  a  letter  of 
guarantee  or  obhgation  in  the  following  terms  : — '  Greenoakhill,'  "  &c.  In  this  action 
the  bank  obtained  decree  against  Scott  for  £150  in  respect  of  his  cautionary  obligation. 

Scott  (in  January  1863)  raised  in  the  SheriflF-court  of  Lanarkshire  the  present 
action  of  relief  against  Mitchell. 

In  the  inferior  Court  the  defender  pleaded,  inter  alia ; — (2)  The  guarantee  having 
reference  to  a  specific  existing  debt,  for  which  the  pursuer,  as  was  represented,  had, 
at  its  date,  "  become  security  "  to  the  bank,  and  no  such  debt  being  then  really  existing, 
and  no  such  security  having  been  then  granted  by  the  pursuer,  the  guarantee  was 
inoperative  and  not  binding,  and  cannot  now  be  enforced.  (3)  The  defender's  guarantee, 
even  although  it  was  otherwise  binding,  must  be  strictly  interpreted,  and  cannot  be 
construed  to  extend  to  transactions  subsequently  entered  into,  to  which  it  has  no 
reference.  (4)  The  obligation  granted  by  the  pursuer  to  the  bank  being  of  a  date  sub- 
sequent to  the  date  of  the  guarantee  subscribed  by  the  defender,  and  the  pursuer's 
obligation  being  for  a  credit  account  with  the  bank  which  was  not  contemplated  by  the 
defender's  guarantee,  the  guarantee  does  not  apply  to  the  obligation  of  which  the 
pursuer  seeks  to  be  relieved,  and  the  defender  is  not  liable  to  relieve  him  thereof. 

[552]  After  a  proof  in  the  inferior  Court,  the  Sheriff-substitute  (Glassford  Bell) 
assoilzied  the  defender. 

The  Sheriff  (Alison),  on  29th  June  1865,  recalled  the  interlocutor  of  the  Sheriff- 
substitute,  and  decerned  in  favour  of  the  pursuer. 

The  defender  advocated.    The  case  was  reported  to  the  Second  Division.  * 

Lord  Justice-Clerk. — ^This  case  raises  a  question  that  belongs  to  an  important 
department  of  mercantile  law.  I  think  the  judgment  of  the  Sheriff  is  not  well  founded. 
The  pursuer  has  brought  an  action  of  relief  against  the  defender,  and  the  question  is, 
what  is  the  claim  of  which  he  now  seeks  to  be  relieved  ]  The  claim  is  established  against 
him  in  an  action  in  which  the  Clydesdale  Bank  have  obtained  decree  against  James 
Wood  for  the  sum  of  £151, 1 7s.  Id.,  being  the  balance  due  to  it "  on  an  account  of  moneys 
lodged  with  and  drawn  from  the  said  banking  company  by  the  said  James  Wood,  be- 
ginning on  the  28th  of  June  1853  and  ending  12th  June  1861,  which  account  and 
balance  are  docqueted  as  correct  in  the  books  of  the  said  banking  company  by  the  said 
James  Wood,  conform  to  alleged  docquet  dated  28th  November  1861,  a  copy  of  which 
account  and  docquet  are  annexed  "  to  said  summons,  which  books  and  docqueted 
accounts  were  produced.  This  is  the  claim  that  was  established  against  Wood.  The 
claim  against  Scott  rifns  in  these  terms  : — ^"  The  said  Robert  Scott  ought  to  be  decerned, 
conjunctly  and  severally  with  the  said  James  Wood,to  pay  to  the  said  George  Henderson, 
pursuer,  the  said  sum  or  balance  to  the  extent  of  £150  sterling,  for  which  he  is  said 
to  be  liable  to  the  pursuer  under  and  in  virtue  of  a  letter  of  guarantee  or  obligation 
in  the  following  terms  : — *  Greenoakhill,  June  22d,  1853. — George  Headman,  Esq., 
manager,  Clydesdale  Bank,  Glasgow. — Sir, — I  request  you  will  allow  Mr.  James  W^ood, 
watchmaker.  West  Nile  Street,  Glasgow,  a  credit  account  with  your  bank  to  the 
extent  of  £150,  and  I  bind  and  oblige  myself  to  see  you  repaid  the  balance  due,  with 
interest  thereon.  I  am,  respectfully,  (Signed)  Robert  Scott.  The  above  sum  is  £150. 
(Signed)  Robert  Scott.'  "  Now,  the  question  is,  is  the  defender  liable  to  reUeve  Scott 
of  the  liability  incurred  ?  Of  Scott's  liabiUty  there  can  be  no  doubt.  Scott  bound 
himself  to  the  bank  by  the  terms  of  his  letter.  There  is  no  doubt  that  that  is  a  guaran- 
tee to  pay  any  balance  due  to  the  biink  on  a  cash-credit  account.  Such  a  guarantee  is 
perfectly  satisfactory  so  long  as  the  cash-credit  account  goes  on,  or  until  the  party 
granting  it  withdraws  it.  It  would  transmit  against  his  representatives,  unless  they 
withdraw.  It  is  a  special  and  particular  kind  of  guarantee  well  known  to  bankers  and 
to  all  mercantile  men.  It  is  just  the  same  in  effect  as  an  ordinary  bond  of  caution  for  a 
cash-credit  account. 

Now,  the  question  is,  did  Mitchell  oblige  himself  to  relieve  Scott  ?    To  determine 
this  we  must  look  at  Mitchell's  letter.     I  attach  no  importance  to  the  fact  that  this 

*  Pursuer^ s  Authorities. — Ballantyne  v.  Carter,  Jan.  21,  1842,  4  D.  419;    Barr  r. 
Downie,  Nov.  13,  1840,  3  D.  59 ;  Alexander  v.  Scott,  Nov.  28,  1827,  6  S.  150. 
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letter  is  prior  in  date  to  the  letter  by  Scott  to  the  bank  incurring  the  obligation.  Though 
under  some  circumstances  this  might  be  important,  I  shall  consider  it  as  if  it  was  dated 
subsequently  to  the  letter  of  Scott.  Mr.  Mitcheirs  letter  is  in  these  terms  : — "  Robert 
Scott,  Esq. — Dear  Sir, — As  you  have  become  security  to  Clydesdale  Bank  for  £150 
on  account  of  Mr.  James  Wood,  for  the  purpose  of  assisting  him  in  his  business,  I  hereby 
guarantee  you  against  any  loss  by  your  so  doing. — I  am,  dear  Sir,  yours  truly,  (Signed) 
John  Mitchell.  15th  June  1853,  Glasgow.  To  Robert  Scott,  Esq."  Now,  what  is 
this  letter  1  It  is  a  guarantee  against  loss  on  the  part  of  Scott  for  an  advance  of  £150 
to  Wood.  No  interpretation  can  be  given  but  one.  It  is  a  clear  and  distinct  guarantee 
in  a  single  transaction.  It  guarantees  from  loss  of  an  advance  in  loan  of  a  sum  of  £150. 
What  was  given  as  an  eauivalent,  or  what  was  the  endurance  of  the  loan,  is  not  specified 
here,  nor  how  long  Mitchell  was  bound  to  relieve  Scott  of  the  consequences  of  his  obliga- 
tion. But  to  say  that  this  obligation  on  the  part  of  Mitchell  was  a  continuing  guarantee 
of  relief  to  Scott  is  a  most  violent  construction  to  put  upon  it.  Nothing  is  more  clear 
than  the  difference  between  a  continuing  guarantee,  and  an  obligation  to  guarantee 
the  advance  of  a  single  and  specific  sum.  It  is  not  to  be  inferred  from  the  willingness 
of  a  man  to  interpose  his  credit  on  a  specific  occasion,  that  he  is  willing  to  enter  into  a 
continuing  and  hazardous  obligation  from  which  he  may  never  be  reSeved, — ^for  that 
is  what  he  undertakes  when  [553]  he  becomes  security  for  another  in  a  cash-credit 
account ;  and  it  is  a  cash-credit  account  we  have  to  deal  with  here.  The  Clydesdale 
Bank  did  not  advance  a  shiUing  till  more  than  a  year  after  these  letters  were  inter- 
changed, and  the  advance  is  in  small  sums,  and  the  account  is  kept  in  the  usual  way  in 
all  cash-credit  accounts,  where  heavy  interest  is  charged  when  the  account  is  in  favour 
of  the  bank,  and  light  interest  allowed  when  the  balance  is  against  it. 

Several  cases  have  been  referred  to  by  the  pursuer,  but  none  of  these  appear  to 
me  to  be  appUcable  to  the  case  before  us.  There  is  a  case  which  has  not  been  referred 
to,  which  comes  much  nearer  to  this,  but  in  that  case  the  guarantee  was  in  special 
terms.  It  may  be  instructive  to  refer  to  that  case — Forbes  v.  Dundas,  8  S.  865. 
Dundas  bound  himself  to  guarantee  a  cash-credit  with  a  bank  by  a  letter  in  the  following 
terms : — **  Mr.  Dunlop  has  mentioned  to  me  that  he  may  have  occasion  to  overdraw 
his  account  to  the  extent  of  £3000 ;  and  if  he  should  do  so,  I  hereby  become  bound  to 
repay  the  same  to  you  in  the  event  of  his  failing  to  do  it."  This  letter  refers  to  a  current 
account,  and  it  is  intended  to  guarantee  any  losses  that  may  arise  out  of  the  account. 
But  although  that  guarantee  was  of  a  continuing  nature,  the  Second  Division  had 
great  difficulty  in  holding  Dundas  liable,  and  the  Lord  Ordinary  (Lord  FuUerton) 
says,  **  As  the  guarantee  is  expressed  in  very  general  terms,  and  as  the  cash-account 
to  which  it  related,  and  for  the  overdrawing  on  which  it  was  granted,  clearly  implied 
a  continued  course  of  dealing  betwieen  the  parties,  the  Lord  Ordinary  thinks  that  it 
must  be  construed  as  a  standing  guarantee,  remaining  in  force  until  recalled,  and 
limited  only  in  its  amount  to  the  specified  sum  of  £3000  sterling."    Lord  Glenlee,  I 

with  diflSculty,  came  to  the  same  conclusion,  and  Lord  Pitmilly,  also  with  diflSculty,  i 

concurred    But  this  case  is  different  from  the  one  now  before  us,  and  the  contrast  I 

is  instructive.  In  the  case  of  Forbes  the  meaning  of  the  guarantee  is  plain,  and  shews 
an  intention  to  enter  into  a  continuing  obligation,  which  is  gathered  from  the  words 
of  the  guaranteer.     In  the  present  case  the  meaning  of  the  guarantee  is  also  plain,  ' 

but  it  is  just  the  other  way.    In  one  case  it  was  intended  as  a  continuing  guarantee  | 

extending  to  a  future  course  of  dealing ;  in  the  other  case  it  was  intended  to  guarantee 
a  sin^e  advance  of  £150.  I 

I^RD  CJowAN. — The  obligation  undertaken  by  the  pursuer  was  that  of  a  cautioner  | 

in  a  cash-credit  account,  and  is  of  course  a  continuing  ^arantee.     It  may  be  that  the  i 

pursuer  came  under  that  obligation  to  the  bank  on  the  faith  of  what  he  thought  a  I 

guarantee  to  the  same  effect  from  the  defender.  But  he  never  communicated  the  nature 
of  his  own  obligation  to  the  defender,  the  extent  of  whose  obligation  must  be  determined 
exclusively  by  the  terms  of  the  letter  of  relief  received  from  him  by  the  pursuer.  This 
letter  has  no  reference  to  a  cash-credit  account  such  as  the  pursuer  undertook.  It 
refers  to  a  single  transaction,  and  by  its  terms  the  defender  became  security  for  £150. 
There  are  many  ways  by  which  the  bank  might  make  the  advance  for  which  the  pur- 
suer bound  himself  as  security,  without  undertaking  the  obligation  of  cautioner  in 
a  cash-credit  account.  It  might  have  been  by  bill,  or  simply  by  a  cash  advance.  And 
the  defender's  letter  cannot  be  fairly  construed  to  mean  more  than  that  he  became 
guarantee  for  one  advance  of  £150.     It  would  be  contrary  to  the  principles  on  which 
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such  obligations  are  to  be  construed,  to  enlarge  the  scope  of  the  obligation  undertaken 
beyond  what  its  terms  fairly  import.  And  the  Ist  article  of  the  condescendence  shews 
that  the  circumstances  in  which  the  transaction  was  carried  through  are  consistent 
with  this  view,  and  no  other.  I  am  therefore  of  opinion  that  the  defender  and  advocator 
should  be  assoilzied  from  the  conclusions  of  the  action  in  the  inferior  Court. 

Lords  Benholme  and  Neaves  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Advocate  the  cause :  Find 
that  on  the  22d  June  1853,  the  pursuer  granted  a  letter  of  guarantee  to  the  Clydesdale 
Bank,  in  the  following  terms  :—*  Greenoakhill,  June  22d,  1853. — George  Eeadman, 
Esq.,  manager,  ClydcSdale  Bank,  Glasgow, — Sir,  .  .  .  * :  Find  that  thereafter  the 
Clydesdale  Bank  opened  a  cash-credit  account  in  their  Ix^oks  with  James  Wood,  men- 
tioned in  the  said  letter  of  guarantee,  which  was  operated  on  by  the  said  James  Wood 
from  June  1853  till  June  1861,  when  a  balance  of  accumulated  principal  and  interest 
was  due  to  the  bank,  to  the  amount  of  £151,  17s.  Id. :  Find  that  under  his  said  letter 
of  guarantee,  the  pursuer  has  been  sued  for  the  said  [554]  balance,  and  has  paid  the  same: 
Find  that  the  obUgation  granted  by  the  defender  to  the  pursuer,  on  which  the  present 
action  of  relief  is  founded,  is  expressed  in  the  following  terms  : — *  Robert  Scott,  Esq. — 
Dear  Sir,  .  .  .  ,'  &c.  :  Find  in  law,  that  according  to  the  true  construction  of  the 
defender's  letter  of  guarantee,  he  is  not  liable  to  relieve  the  pursuer  of  the  liability 
he  has  incurred  to  the  Imnk  as  aforesaid :  Therefore  recall  the  interlocutor  complained 
of,  sustain  the  defences,  assoilzie  the  defender,  and  decern  :  Find  no  expenses  due  to 
or  by  either  party  down  to  the  10th  Jime  18G4  :  Quoad  ultra  find  the  defender  (advo- 
cator) entitled  to  expenses,  both  in  the  inferior  Court  and  in  this  Court,  and  remit 
to  the  Auditor  to  tax  and  report." 

David  Crawfx3rd,  S.S.C— George  Cotton,  8.S.C.— Agents. 


No.  111.  IV.  Macpherson,  554.    8  Mar.  18G6.*     2d  Div.— Lord  Barc^ple, 

Teind-Clcrk. 

Thomas  Richmond,  Minuter.— Paf^an—/>u7i«i7i. 

Common  Agi^^^  in  T^ocality  of  Orwell,  and  MiNisri^ai  of  Orwfxl, 

llespondents.  —Clarlc—Shand. 

Teinds — Surrender. — The  teinds  of  the  lands  of  A  were  valued  by  a  report  of  the  sub- 
commissioners,  and  upwards  of  a  century  thereafter  the  commonty  of  B  was  divided, 
and  a  portion  of  the  commonty  was  allocated  to  A.  In  an  action  of  approbation 
of  the  report  of  the  sub-commissioners,  decree  in  absence  was  obtained,  approving  of 
the  valuation  of  the  teinds  of  the  said  lands,  including  parts,  pendicles,  and  pertinents 
thereof.  Thereafter,  in  a  process  of  augmentation  and  locality,  the  proprietor 
lodged  a  minute  of  surrender  of  the  teinds  of  the  lands  of  A,  with  parts,  pendicles, 
and  pertinents,  "  including  therein  the  said  part  "  of  the  commonty  of  B,  at  the  value 
ascertained  by  the  report  of  the  sub-commissioners.  The  surrender  was  objected  to, 
on  the  ground  that  the  teinds  of  the  portion  of  the  commonty  were  not  included  in 
the  valuation.  Held  that  the  minute  was  not  unconditional  in  its  terms,  inasmuch 
as  it  was  qualified  by  the  implied  condition  that  the  part  of  the  commonty  of  B  was 
to  be  held  as  included  in  the  valuation,  and  was  therefore  incompetent. 

The  teinds  of  Mr.  Richmond's  lands  were  valued  by  the  sub-commissioners  in 
1630,  in  the  following  terms :—"  The  landis  of  Strentoun  and  Coileistoun  pnyLs  of 
teynd  twenty-nine  bolls  victual,  twa  pairt  meall  and  third  pt.  bear."  In  1774  the 
commonty  of  Cuthill  Muir  was  divided,  and  a  portion  of  it  was  allocated  to  the  lands 
of  CoUiston  and  Strenton. 

In  the  course  of  the  present  process  of  augmentation,  a  summons  of  approbation 
of  the  report  of  the  sub-commissioners  was  brought  by  Mr.  Richmond  and  his  curators, 
which,  inter  alia,  set  forth  that  he  was  proprietor  of  the  said  lands  of  Colliston  and 

*  Decided  January  2G,  1866. 
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Strentoun,  "  with  houses,  biggings,  yards,  parts,  pendicles,  and  pertinents  of  the  same 
whatsoever,"  and  concluded  that  the  said  report  of  the  sub-commissioners  "  should  be 
approved  of,  in  so  far  as  concerns  the  valuation  of  the  teinds  of  the  pursuer,  the  said 
Thomas  Bichmond's,  lands  above  described.''  Decree  in  absence  to  this  effect  was 
pronounced  on  I7th  June  1863. 

The  whole  teind  in  the  report  of  the  sub-commissioners  was  localled  on  the  lands 
of  Colleistoun  or  CoUiston  ana  Strenton  in  1808;  and  in  the  interim  locality  made  up 
in  reference  to  the  present  process  of  augmentation,  the  valued  teind  was  continued 
on  these  lands  as  old  stipend,  and  an  augmentation  was  localled  on  Mr.  Richmond 
for  part  of  the  commonty  of  Cuthill  Muir.  This  scheme  was  approved  of  as  an  interim 
rule  of  payment  on  12th  November  1863. 

Thereafter  Mr.  Richmond  lodged  a  minute  of  surrender,  in  which  he  stated  that 
he  was  proprietor  of  the  lands  of  Colliston  and  Strenton,  "with  houses,  biggings, 
yards,  parts,  pendicles,  and  pertinents  of  the  same  whatsoever,"  and  that  under  this 
description  he  possessed  the  portion  of  Cuthill  Muir  allocated,  on  the  division  of  the 
muir  in  1774,  to  his  lands  of  Colliston  and  Strenton;  that  his  lands,  including  the 
portion  of  Cuthill  Muir,  were  [555]  valued  by  the  decree  before  mentioned ;  and  he 
stated  that  he "  hereby  surrenders  the  said  teinds  of  the  said  lands  and  others,  including 
the  said  part  of  Cuthill  Muir,  and  protests  that  he  and  his  successors  shall  not  be 
liable  for  any  further  augmentation,  or  for  any  expenses  in  the  present  or  any  future 
process  of  locality  from  this  date,  in  respect  of  the  said  lands  and  others." 

To  this  minute  it  was  answered  by  the  common  agent  and  the  minister,  that  the 
teinds  of  the  portion  of  the  muir  allocated  in  1774  were  not  included  in  the  report 
of  subvaluation  in  1630,  and  to  that  extent  they  objected  to  the  surrender.  A  record 
was  thereafter  made  up  by  condescendence  by  Mr.  Richmond,  and  answers. 

The  Lord  Ordinary  (Barcaple)  pronounced  the  following  interlocutor: — "Finds 
that  Mr.  Richmond  has  failed  to  shew  that  the  teinds  of  the  parts  of  the  divided  com- 
monties  of  Cuthill  Muir  and  Berry  Muir  belonging  to  him  were  valued  by  the  valuation 
founded  on  :  Therefore  sustains  the  objection  stated  by  the  common  agent  and  minister 
to  the  minute  of  surrender  by  Mr.  Richmond,  in  so  far  as  it  includes  the  teinds  of  the 
said  parts  of  said  commonties,  and  decerns :  Finds  Mr.  Richmond  liable  to  the  said 
objectors  in  expenses :  Allows  an  account,"  &c. 

Mr.  Richmond  reclaimed,  and  parties  were  proceeding  to  argue  the  case  on  the 
merits,  when  the  argument  was  stopped  by  the 

Lord  Justice-Clerk. — I  doubt  whether  a  closed  record  on  a  minute  of  surrender 
and  objections  is  a  competent  form  of  procedure  in  teinds.  The  case  ought  to  arise 
in  the  shape  of  objections  to  the  interim  scheme  of  locality,  in  which  case  we  should 
see  what  is  the  locality,  what  other  heritors  are  localled  upon,  and  what  they  got  under 
the  decree  of  division.  But  apart  from  the  inexpediency  of  this  mode  of  procedure, 
it  seems  impossible  that  a  minute  of  surrender  can  competently  raise  a  question  such 
as  that  which  is  here  at  issue  between  the  parties.  All  that  this  heritor  can  surrender 
is  twenty-nine  bolls  of  victual.  He  can  do  that,  and  then  the  effect  of  it  will  be  con- 
sidered. But  he  cannot  raise  the  question  whether  he  surrenders  the  specified  quantity 
of  t^ind  as  the  whole  teind  of  his  lands  or  not.  There  is  no  more  simple  form  of  doing 
tliis  than  lodging  objections  to  the  interim  scheme.  The  interim  scheme  was  approved 
of  on  the  12th  of  November.  It  was  open  to  the  heritor  to  object  to  it,  but  on  the  25th 
he  put  in  a  minute  of  surrender,  which  is  intended  to  do  two  things  at  once.  The 
minute  of  surrender  should  be  unconditional,  and  then  the  pursuer  can  lodge  his  note 
of  dbjections.  We  must  recall  the  interlocutor,  and  appoint  the  minute  to  be  with- 
drawn as  incompetent. 

Lord  Cowan  concurred. 

Lord  Benhouie. — ^You  have  your  decree  of  valuation,  and  your  surrender  must 
be  in  terms  of  that  decree. 

Lord  Neavbs. — You  say  we  surrender,  on  condition  that  the  following  list  is  to 
be  held  so  and  so.    That  is  impossible. 

The  Court  pronounced  the  following  interlocutor : — *"  Recall  the  interlocutor : 
Find  that  the  minute  of  surrender  is  not  a  proper  suiTcnder  of  the  reclaimer's  teinds, 
and  remit  to  the  Lord  Ordinary  to  appoint  the  minute  of  surrender  to  be  withdrawn 
from  process  as  incompetent :  Find  no  expenses  due  to  either  party." 

Jardine,  Stodart,  &  Frasers,  W.S.— Chas.  Henderson,  S.S.C.—Agents. 
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No.  112.  IV.  Macpherson,  555.     9  Mar.  1866.     2d  Div.— Lord  Jerviswoode,  R 

Alexander  Dunn  Pattison,  'Purmer.—SoL-Gen.  Young— Clark Sluind. 
^     John  Henderson  and  Others  (Dunn's  Trustees),  Defenders.— (W^arrf. 
'  James  Black,  Defender.— 6rordon— J.  T.  Anderson, 

Andrew  M'Ewan  (Park's  CXirator),  Defender.— J/ector—Z^. 

John  Macindoe,  Defender.— FTiascr. 

George  Park  Macindoe,  Defender.— if iiiar. 

Mrs.  Boyd  and  Others,  Defenders.— Wateon. 

Deathbed — Heir  of  Provision— Succession — Title  to  Sue. — A  in  his  settlement  disponed 
certain  estates  to  B,  his  heirs  and  assignees,  declaring — ^but  without  pre{556}3judice 
to  the  rights  and  powers  of  B  to  exercise  the  most  absolute  control  in  the  disposal 
of  the  estates  either  during  his  lifetime,  or  by  settlements  or  other  writings  to  take 
effect  at  his  death — that  in  the  event  of  B  dying  intestate,  and  without  heirs  of  his 
body,  and  of  his  not  otherwise  disposing  of  the  estates,  the  same  should  devolve  upon 
C.  B  died  without  issue,  leaving  a  settlement  of  the  estates  acquired  from  A,  and 
of  other  property,  executed  on  deathbed.  Held  (1)  that  C  had  a  title  to  reduce 
B's  settlement  ex  capite  lecii,  as  heir  of  provision  to  B ;  (2)  that  in  A's  deed  the  con- 
dition of  B  dying  intestate,  meant  dying  intestate  with  regard  to  the  particular 
estates  conveyed ;  (3)  that  the  deed  executed  on  deathbed  did  not  exclude  intestacy ; 
(4)  that  A  had  not  attempted  to  confer  on  B  the  power  of  effectuidly  conveying  the 
estate  on  deathbed. 

Question^  Whether  such  a  power  could  be  conferred  upon  a  disponee  by  a  disponer  1 

William  Dunn  of  Duntocher  died  in  March  1849,  leaving  a  settlement,  whereby 
he  disponed  to  his  brother  Alexander  Dunn,  "  and  his  heirs  and  assigns  whomsoever," 
the  Ranter's  whole  heritable  and  moveable  estates,  declaring  that  this  disposition 
should  be  accepted  by  the  said  Alexander  Dimn  and  his  foresaid,  with  and  under  the 
burdens  and  conditions  following,  viz.  : — *"  First,  with  and  under  the  burden  Oi  pay- 
ment of  debts,"  &c.  The  deed  then  contained  a  nomination  of  Alexander  Dunn  as 
executor,  and  proceeded  thus : — "  Declaring,  as  it  is  hereby  specially  provided  and 
declared,  but  without  prejudice  in  any  respect  to  or  hmitation  of  the  rights  and  powers 
of  the  said  Alexander  Dimn,  under  and  by  virtue  of  the  conveyance  in  his  favour 
before  written,  to  exercise  the  most  full  and  absolute  control  in  the  disposal  of  the  said 
estates  and  effects,  either  during  his  lifetime,  or  by  settlements  or  other  writings  to 
take  effect  at  his  death,  that  in  the  event  of  his  dying  intestate,  and  without  leaving 
heirs  of  his  body,  and  of  his  not  otherwise  disposing  of  the  subject*  and  estates  hereby 
conveyed  to  him,  the  same  shall  fall  and  devolve,  and  accordingly,  I  do  hereby,  in  these 
events,  but  under  the  burdens  and  provisions  before  written,  dispone,  alienate,  and 
convey  my  said  subjects  and  estates,  heritable  and  moveable,  to  the  persons  and  in  the 
terms  after-mentioned."  This  clause  was  followed  by  a  provision,  tnat  "  my  lands  of 
Mountblow  and  Dalmuir,  and  the  superiority  of  that  part  of  the  lands  of  Boquhanran 
f eued  out  by  the  late  Sir  Charles  Edmonstone  to  Edward  Collins  of  Dalmuir,  with  the 
feu-duty  of  £300  sterling,  and  casualties  of  superiority  thereto  attached,  shall  fall  &nd 
devolve  to  the  eldest  lai^ul  son  of  the  said  Janet  Park  or  Pattison,  my  niece."  The 
residue  of  his  estate  was  directed  to  be  divided  among  the  whole  lawful  children  of  his 
nieces,  Janet  Park  or  Pattison,  Margaret  Park  or  Macindoe,  and  Sarah  Park  or  Black, 
share  and  share  alike. 

Subsequent  to  the  execution  of  this  settlement  William  Dunn  acquired  the  dominium 
utile  of  the  part  of  Boquhanran  therein  mentioned.  William  Dunn  died  in  1849. 
His  brother  Alexander  made  up  titles  to  his  estate  as  heir-at-law  ;  and  thereafter  con- 
solidated the  property  and  superiority  of  the  part  of  Boquhanran.  On  deathbed  he 
executed  a  trust-disposition,  by  which  he  directed  his  trustees  to  convey  the  mansion- 
house  of  Dalmuir,  and  that  part  of  the  lands  of  Boquhanran  and  others,  which  had  by 
William  Dunn's  settlement  been  destined  to  the  eldest  son  of  Janet  Park  or  Pattison, 
to  the  eldest  son  of  Sarah  Park  or  Black 
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In  an  action  raised  by  Alexander  Dunn's  heir^t-law,  the  Court,  on  27tli  March 
1865,  found  that  he  had  no  title  **  to  sue  for  reduction  of  the  trust-disposition  of  the 
deceased  Alexander  Dunn,  in  so  far  as  the  same  operates  as  a  conveyance  of  the  heritable 
estate  formerly  belonging  to  the  deceased  William  Dunn,  and  settled  by  his  disposition 
and  settlement  dated  17th  April  1830,**  on  the  ground  that  he  had  no  interest,  seeing 
that  the  setting  aside  of  the  deathbed  deed  would  open  the  succession  to  a  series  of 
heirs-substitute  under  William  Dunn's  deed.  See  M*Ewan  r.  Pattison  and  others, 
March  27,  1865,  ante,  vol.  iii.  p.  779. 

Alexander  Dunn  Pattison,  the  only  son  of  Mrs.  Janet  Park  or  Pattison,  [557]  o^® 
of  the  substitutes  under  William  Dunn's  deed,  and,  as  such,  an  heir  of  provision  of 
Alexander  Dunn,  raised  this  action  of  reduction  ex  capite  lecti  of  Alexander  Dunn's 
trust-settlement,  in  so  far  as  it  conveyed  "  the  lands  and  other  heritages  to  which  the 
pursuer  has  just  and  undoubted  right  and  title  as  heir  of  provision  of  the  said  deceased 
Alexander  Dunn,  under  and  in  virtue  of  the  said  disposition  and  deed  of  settlement 
made  and  granted  by  the  said  deceased  William  Dunn,  dated  the  17th  day  of  April 
1830,  or  any  part  or  portion  of  the  said  lands  and  other  heritages ;  and  in  so  far  as 
the  said  deceased  Alexander  Dunn  thereby  directed  the  said  lands  and  heritages  to  be 
burdehed  or  affected  by  annuities,  legacies,  or  other  provisions,  or  in  any  way  burdened 
or  affected  the  same,  or  provided  that  the  same  be  in  any  way  burdened  or  affected  ; 
and  also,  in  so  far  as,  by  the  said  pretended  trust-disposition  and  settlement,  the  said 
Alexander  Dunn  appointed  the  said  trustees  to  assign  and  dispone  that  part  of  the  lands 
of  Boquhanran  and  others,  with  the  mansion-house  of  Dalmuir,  situated  thereon, 
which  was  acquired  by  the  said  William  Dunn  after  the  date  of  his  disposition  and  deed 
of  settlement  from  Edward  Collins,  paper-manufacturer  in  Glasgow,  to  and  in  favour 
of  the  eldest  lawful  son  of  the  said  late  Sarah  Park  or  Black,  his  niece,  being  the  said 
James  Black ;  and  also,  in  so  far  as  the  said  pretended  trust-disposition  and  settlement 
executed  by  the  said  Alexander  Dunn,  and  pretended  codicils  thereto,  or  any  of  the 
directions,  provisions,  powers,  ends,  uses,  and  purposes  therein  contained  or  declared, 
relate  to  or  affect  the  lands  and  other  heritages  to  which  the  pursuer  has  right  as  heir 
of  provision  of  the  said  deceased  Alexander  Dunn,  under  and  in  virtue  of  the  said  dis- 
position and  deed  of  settlement  made  and  granted  by  the  said  deceased  William  Dunn." 

There  were  also  declaratory  conclusions,  that  the  pursuer  was  entitled  to  the  lands 

fpovided  to  him  by  William  Dunn's  settlement,  and  under  any  act  or  deed  of  Alexander 
)unn  while  in  liege  fxmstie;  and,  in  particular,  that  he  had  an  undoubted  right 
to,  inter  alia,  "  All  and  Whole  the  lands  of  Mountblow  and  Dalmuir,  and  All  and  Whole 
the  superiority  and  property  consolidated  therewith  of  that  part  of 'the  lands  of  Boqu- 
hanran, the  property  whereof  Was  formerly  feued  out  by  the  late  Sir  Charles 
Edmonstone  to  Edward  Collins  of  Dalmuir,  and  was  afterwards  acquired  by  the  said 
William  Dimn,  superior  thereof,  from  the  said  Edward  Collins,  and  which'  property 
was  afterwards  consolidated  with  the  said  superiority  by  the  said  Alexander  Dunn," 
and  that  Alexander  Dunn's  trustees  were  bound  to  denude,  and  convey  the  same  to 
the  pursuer. 

The  action  was  directed  against  Alexander  Dunn's  trustees,  and  against  the  benefi- 
ciaries under  his  trust-deed. 

Separate  defences  were  lodged  for  Alexander  Dunn's  trustees,  and  for  various 
beneficiaries  under  his  deed. 

The  trustees  subseauently  put  in  a  minute,  stating  that  they  had  no  interest  in 
the  questions  raised ;  that  a  multiplepoinding  had  been  raised  by  certain  of  the  benefi- 
ciaries in  their  name,  and  that  the  trustees  did  not  intend  to  take  part  in  the  present 
litigation. 

It  was  admitted  that  Alexander  Dunn's  trust-deed  was  executed  on  deathbed. 

The  defender  James  Black  pleaded; — (1)  The  pursuer,  in  respect  he  does  not 
possess  the  character  of  heir  of  provision  to  the  deceased  Alexander  Dunn,  alleged  by 
him,  so  far  as  regards  the  lands  of  Boquhanran  and  others,  conveyed  or  directed  to 
be  conveyed  to  the  defender,  has  no  title  to  challenge  the  trust-disposition  and  settle- 
ment of  the  deceased,  so  far  as  it  conveys  or  relates  to  the  said  lands.  The  pursuer's 
title  to  sue  is  excluded  by  the  disposition  and  settlement  of  William  Dunn.  (2)  The 
pursuer  has  no  title  or  interest  to  challenge  the  settlement  of  Alexander  Dunn,  m  so 
far  as  regards  the  dominium  utile  of  the  said  lands  of  Boquhanran,  in  respect  he  has 
no  right  to  or  interest  therein  under  the  settlement  of  William  Dunn,  [558]  or  other- 
wise.   (3)  The  provisions  in  favour  of  the  pursuer  in  William  Dunn's  settlement  being 
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conditional,  and  such  conditions  not  having  taken  effect,  in  respect  the  property  was 
disposed  of  by  Alexander  Dunn  by  his  trust-disposition  and  settlement,  the  pursuer 
has  no  title  to  sue  the  present  action.  (4)  The  provisions  in  the  pursuer's  favour 
under  the  settlement  of  WiUiam  Dunn  having  been  granted  imder  burden  of  a  power 
or  faculty  to  Alexander  Dunn  to  alter  or  revoke  the  same,  all  challenge  of  Alexander 
Dunn's  trust-deed  is  excluded,  in  respect  of  its  having  been  validly  granted  in  virtue 
of  and  in  the  exercise  of  such  power  and  faculty. 

There  were  similar  pleas  for  the  other  defenders. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds,  1st,  That  the  deceased 
William  Dunn,  bv  disposition  and  deed  of  settlement,  dated  17th  April  1830,  disponed 
to  his  brother,  Alexander  Dunn  (now  also  deceased),  *  and  his  heirs  and  assigns  whom- 
soever,  all  and  sundry  lands,  tenements,  tacks,  and  other  heritages,  and  goods,  gear, 
debts,  sums  of  money,  and  effects,  and  in  general  the  whole  subjects  and  estate,  heritable 
and  moveable,  real  and  personal,  owing  and  belonging,  or  that  shall  be  owing  and 
belonging  to  me  at  my  death,  with  the  whole  rents,  interest,  and  produce,  and  writs, 
evidents,  and  securities  of  the  premises ' ;  and  by  a  subsequebt  clause, '  declaring,  as  it  is 
herebyspeciallyprovided  and  cleclared,  but  without  prejudice  in  any  respect  to  or  limitation 
of  the  rights  and  powers  of  the  said  Alexander  Dunn,  under  and  by  virtue  of  the  con- 
veyance in  his  favour  before  written,  to  exercise  the  most  full  and  absolute  control 
in  the  disposal  of  the  said  estates  and  effects,  either  during  his  lifetime,  or  by  settlements 
or  other  writings  to  take  effect  at  his  death,  that  in  the  event  of  his  dying  intestate, 
and  without  leaving  heirs  of  his  body,  and  of  his  not  otherwise  disposing  of  the  sub- 
jects and  estates  hereby  conveyed  to  him,  the  same  shall  fall  and  devolve,  and  accord- 
ingly I  do  hereby,  in  these  events,  but  under  the  burdens  and  provisions  before  written, 
dispone,  alienate,  and  convey  my  said  subjects  and  estates,  heritable  and  moveable, 
to  the  persons  and  in  the  terms  after  mentioned ; '  2d,  That  the  said  William  Dunn 
died  on  or  about  the  13th  March  1849,  and  thereafter  the  said  Alexander  Dunn  made 
up  titles  to  the  subjects  conveyed  to  him  as  above,  and  to  the  lands  of  Boquhanran, 
including  the  property  and  superiority  thereof,  and  other  subjects  as  stated  on  the 
record;  3d,  That  the  said  Alexander  Dunn  died  on  or  about  the  15th  June  1860, 
leaving  a  trust-disposition  and  settlement,  bearing  date  11th  June  1860,  whereby  he, 
in  the  fourth  place,  directed  his  trustees  to  convey  the  lands,  part  of  Boquhanran,  and 
others,  with  the  mansion-house  of  Dalmuir,  situated  thereon,  also  acquired  by  his  said 
brother,  since  the  date  of  his  disposition  and  settlement,  from  Edward  Collins,  paper- 
manufacturer  in  Glasgow,  in  favour  of  the  eldest  lawful  son  of  Sarah  Park  or  Black, 
his  niece,  whom  faiUng,  as  provided  by  his  said  brother's  settlement,  with  respect  to 
the  third  portion  or  division  of  the  lands  thereby  specially  destined ;  and  4th,  Finds 
that  the  present  pursuer  seeks  to  challenge,  ex  cajnte  lecti,  the  said  trust-disposition 
and  settlement,  executed  as  above,  in  so  far  as  it  conve3rs  the  said  lands  of  Boquhanran 
and  others  to  the  parties  therein  named,  and  as  set  forth  in  the  conclusions  of  the  present 
summons  :  Finds,  in  point  of  law,  that  the  title  of  the  pursuer,  libelled  as  heir  of  pro- 
vision to  the  said  Alexander  Dunn, '  under  and  in  virtue  of  a  disposition  and  settlement 
made  and  granted  by  the  said  deceased  William  Dunn '  (being  the  deed  mentioned 
in  the  first  finding  hereof),  is  excluded,  and  is  unavailing  to  the  pursuer  as  a  title  to 
reduce  the  trust-disposition  and  settlement  of  Alexander  Dunn,  in  respect  of  the,  con- 
veyance as  above  set  forth,  by  the  said  William  Dunn  in  favour  of  his  brother,  the  said 
Alexander  Dunn  *and  his  heirs  and  assignees  whomsoever,'  and  in  respect  of  the  exercise, 
by  the  said  Alexander  Dunn,  of  the  special  powers  of  disposal  conferred  upon  him  under 
and  in  terms  of  the  said  disposition  and  deed  of  [659]  settlement  of  WilUam  Dunn  : 
And  with  reference  to  the  foregoing  findings,  repels  the  pleas  in  law  stated  on  the  part 
of  the  pursuer,  assoilzies  the  defenders  from  the  conclusions  of  the  action,  and  decerns  : 
Finds  the  defenders  entitled  to  their  expenses,**  &c.* 

*  "  Note. — ^The  debate  which  the  Lord  Ordinary  has  heard  in  this  process  has  had 
relation  to  a  question  which,  as  he  understands,  is  of  serious  iinportance  to  the  parties, 
and  which,  as  it  presents  itself  to  him,  is  one  of  considerable  difficulty. 

"  The  opinion  which  he  has  now  formed  is  adverse  to  the  contention  maintained 
on  the  part  of  the  pursuer.  That  party  rests  his  title  on  the  provisions  of  the  deed 
of  settlement  of  William  Dunn,  whereby  he  disponed  his  lands  and  whole  subjects, 
heritable  and  moveable,  *  in  favour  of  Alexander  Dunn,  my  brother,  and  his  heirs 
and  assigns  whomsoever ; '  and  which'deed,  in  a  subsequent  branch,  contains  a  clause. 
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[660]  The  pursuer  reclaimed,  and  argued  ',—^1)  Under  William  Dunn's  deed  the  pur- 
suer was  heir  of  provision  of  Alexander  Dunn/and  in  that  character  he  had  a  good  title 

*  Declaring,  as  it  is  hereby  specially  provided  and  declared  '  (his  Lordship  here  qyoted 
the  declaration  given  in  the  first  finding  of  the  interlocutor). 

"  This  clause  is  followed  by  a  provision  that  *  my  lands  of  Mountblow  and  Dalmuir, 
and  the  superiority  of  that  part  of  the  lands  of  Boquhanran  feued  out  by  the  late  Sir 
Charles  Edmonstone  to  Edward  Collins  of  Dalmuir,  with  the  feu-duty  of  £300  sterling, 
and  casualties  of  superiority  thereto  attached,  shall  fall  and  devolve  to  the  eldest  lawful 
son  of  the  said  Janet  Park  or  Pattison,  my  niece.' 

**  The  deed  contains  a  further  provision  in  these  terms  : — *  And  in  the  last  plac«, 
and  in  the  events  foresaid,  the  whole  rest,  residue,  and  remainder  of  my  estates,  heritable 
and  moveable,  including  the  said  cotton-mills,  houses,  ground,  water,  and  other 
pertinents  thereof  before  referred  to,  shall  fall  and  devolve  to,  and  be  divided  equally, 
or  share  and  share  alike,  among  the  whole  lawful  children  of  the  said  Janet  Park  or 
Pattison,  Margaret  Park  or  Macindoe,  and  Sarah  Park  or  Black,  my  nieces,  including 
and  comprehending  their  eldest  sons  or  daughters  who  may  succeed  to  the  portions 
of  my  estate  before  mentioned ;  and  in  the  event  of  the  decease  of  any  of  the  said  children, 
without  lawful  issue,  the  share  of  such  deceaser  shall  fall  and  belong  to  his  or  her  sur- 
viving brothers  and  sisters ;  and  in  the  event  of  the  decease  of  any  of  the  said  children 
leaving  lawful  issue,  such  issue  shall  be  entitled  to  the  share  that  would  have  fallen  to  his 
or  her  parent  if  in  life  ;  but  reserving  to  me  the  full  liferent  use  and  enjoyment  of  the 
whole  subjects  and  estates,  heritable  and  moveable,  hereby  conveyed,  and  full  power  and 
liberty  at  any  time  of  my  life,  and  even  on  deathbed,  to  innovate,  revoke,  burden, 
qualify,  explain,  or  in  any  way  to  alter  these  presents  at  pleasure,  dispensing  with  the 
delivery  hereof,  and  declaring  that  these  presents,  though  found  lying  by  me,  or  in  the 
custody  of  any  other  person,  undelivered  at  the  time  of  my  death,  shall,  so  far  as  un- 
altered, have  the  full  effect  of  a  delivered  evident,  any  law  or  custom  to  the  contrary 
notwithstanding. ' 

**  The  pursuer  is,  admittedly,  the  eldest  son  of  Mrs.  Park  or  Pattison,  and  thus  the 
person  in  whose  favour  the  provisions  above  referred  to  were,  in  the  events  specified, 
intended  to  operate,  and  he-  has  brought  the  present  action  with  a  view  to  enforce  the 
rights  which  he  maintains  he  still  hol(&  in  virtue  thereof,  and  also  in  virtue  of  a  separate 
act  of  Alexander  Dunn  (the  original  disponee  in  the  deed  of  William  Dunn),  under 
which  the  dominium  utile  of  the  lands  of  Boquhanran  was  consolidated  with  the 
dominium  directum,  and  in  consequence,  as  maintained  on  his  behalf,  carried  to  the 
pursuer. 

"  He  is,  however,  met  in  these  claims  by  the  defenders  Black  and  others,  who  found 
their  title  and  interest  to  contest  the  matter  upon  the  trust-disposition  and  settlement 
executed  by  Alexander  Dunn,  as  set  forth  in  the  record,  whereby  he,  under  the  second, 
third,  fourth,  and  fifth  heads  thereof,  directed  his  trustees  to  convey  the  lands  therein 
specified  to  the  several  beneficiaries  therein  named. 

**  The  question  which  is  thus  brought  to  issue  comes  to  depend  upon  the  extent 
and  character  of  the  rights  and  powers  vested  in  Alexander  Dunn,  and  as  to  the  suffi- 
ciency and  validity  of  the  deed  which  he  executed  under  and  in  relation  to  them. 

**  That  these  rights  and  powers  were  in  their  terms  extensive  and  general,  admits 
of  no  dispute.  The  dispositive  clause  in  the  deed  of  William  is  in  favour  of  Alexander 
and  his  heirs  and  assigns  whomsoever,  and  the  eventual  or  contingent  disposition  made 
by  the  granter  in  a  subsequent  clause  of  the  deed  is  to  take  effect  only  in  the  event  of 
his  djing  intestate,  and  without  heirs  of  his  body. 

[560]  "  So  standing  the  deed  of  William,  the  question  which  presses  here  for  judg- 
ment is,  whether  or  not  the  pursuer,  who  derives  the  title  which  alone  he  can  allege 
as  a  warrant  to  insist  in  his  challenge  of  the  subsequent  deed  of  Alexander  Dunn,  under 
the  eventual  or  contingent  provision  in  his  favour  in  the  deed  of  William,  can  assert 
and  found  on  that  provision  as  conferring  on  him  a  title  adequate  in  law  to  support 
him  in  that  challenge  1 

"  It  has  appeared  to  the  Lord  Ordinary  that  the  question  so  put  must  be  answered 
in  the  negative.  It  was,  as  he  holds,  the  obvious  intention  of  William  Dunn  to  confer 
on  his  brother  the  most  absolute  right  in,  and  power  of  disposal  of,  the  subjects  conveyed. 

"  Accordingly,  he  fences  and  protects  the  powers  conferred  on  his  brother  by  as 
wide  and  complete  a  provision  as  could  well  be  framed  ;  and  as  the  right  of  the  pursuer 
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to  challenge  Alexander's  deed  executed  on  deathbed,  in  so  far  as  it  was  to  his  prejudice. 
(2)  Alexander  Dunn  had  and  could  hare  had  no  special  power  to  execute  a  deathbed 
deed  to  the  pursuer's  prejudice.  WilUam  Dunn  could  not  dispense  with  the  public  law 
of  deathbed  by  granting  to  Alexander  power  to  dispose  on  deathbed  of  property  of 
whidh  he  was  the  absolute  proprietor.  jFurther,  there  was  no  attempt  by  William  to 
confer  such  a  power  on  Alexander.  There  was  no  room  for  the  existence  of  a  faculty, 
as  the  estate  was  given  to  Alexander  absolutely.  The  intestacy,  which  was  one  of  the 
conditions  of  the  substitution  taking  effect,  was  not  total  intestacy,  but  intestacy  with 
respect  to  the  estates  to  which  the  heirs  were  substituted. 

Argued  for  the  defenders  ; — ^To  sustain  a  challenge  of  a  deed  on  the  ground  of  death- 
bed, it  was  necessary  that  the  pursuer  should  have  both  a  title  and  interest.  The 
pursuer  might  have  an  interest,  but  he  had  no  title.  He  was  not  heir  of  provision 
of  William  absolutely,  merely  in  certain  events.  One  of  these  was  Alexander's  intes- 
tacy. But  Alexander  left  a  perfectly  [561]  good  deed,  which  cannot  be  challenged  by 
the  pursuer,  because  he  was  not  his  heir-at-law,  and  had  no  title  to  reduce  it.  Alexander's 
heir-at-law  would  have  had  a  title  to  reduce  it,  but  he  had  no  interest.  Alexander's 
settlement  was,  in  any  view,  an  effectual  testament  of  his  moveables,  and  it  could  not 
be  said  that  he  died  intestate.  In  William's  deed  there  was  a  declaration  that  Alex- 
ander should  have  power  to  execute  a  deed  at  any  time  during  his  life.  That  was 
sufficient  to  cover  a  deed  granted  on  deathbed.  The  pursuer,  who  was  a  conditional 
substitute  to  Alexander,  was  subject  to  all  the  conditions  and  reservations  of  William's 
deed.  It  was  competent  for  William  Dunn  to  dispense  with  the  operation  of  the  rule 
of  deathbed. 

At  advising, — 

Lord  Justice-Clerk. — This  is  a  summons  which  contains  several  conclusions ; 
but  the  leading  conclusion  is  for  the  reduction  of  the  trust-disposition  and  settlement 
executed  by  Alexander  Dunn,  on  the  ground  that  the  deed  was  executed  on  deathbed ; 
and  we  have  now  to  deal  only  with  that  part  of  the  case,  and  with  the  objection  to  the 
title  of  the  pursuer  to  sue  the  reduction  ex  capite  ledi.  That  is  the  only  matter  disposed 
of  by  the  Lord  Ordinary. 

to  challenge  the  deed  at  all,  ex  capite  lecti,  rests  upon  his  character  as  an  heir  of  provision 
under  the  very  deed  containing  the  primary  destination  to  Alexander,  *  his  heirs  and 
assigns,'  it  has  appeared  to  the  Lord  Ordinary  that  the  pursuer  cannot,  consistently 
with  the  intent  of  the  granter  and  the  true  character  of  the  conveyance,  assert  a  right 
here,  the  effect  of  which  would  be  to  annul  and  render  nugatory  those  rights  and 
powers  conferred  on  his  brother,  which  it  was  the  direct  object  of  William  Dunn  to 
protect. 

"  In  the  course  of  the  argument  which  took  place  before  the  Lord  Ordinary,  many 
decided  cases  were  referred  to,  not  only  on  the  question  of  which  the  Lord  Ordinary 
has  now  disposed,  but  as  bearing  on  the  question  as  to  the  effect  due  to  the  consolida- 
tion of  the  property  with  the  superiority  of  Boquhanran,  and  to  which  several  of  the 
pleas  of  parties  are  directed.  But  the  Lord  Ordinary  has  assumed,  that  if  the  con- 
clusion at  which  he  has  here  arrived  be  well  founded  in  law,  it  is  unnecessary  that  he 
should  deal  separately  with  the  pleas  to  which  he  now  refers. 

**  As  respects  the  state  of  the  authorities  which  bear  on  the  question  how  far  the 
deed  of  Alexander  can  be  held  as  valid  and  free  here  from  challenge,  the  Lord  Ordinary 
cannot  say,  and,  indeed,  it  was  not,  as  he  understood,  maintained  for  the  defenders 
that  any  of  these  had  direct  relation  to  a  state  of  circumstances,  and  to  the  legal  con- 
struction of  writs,  in  all  respects  similar  to  those  with  which  the  Lord  Ordinary  has 
had  now  to  deal.  But  the  Lord  Ordinary  has  examined  all  these  authorities,  and, 
looking  to  the  general  principles  of  law  on  which  they  proceed,  and  which  was  pro- 
minently recognised  ana  acted  on  in  the  case  of  Bellenden  v.  Earl  of  Winchelsea  and 
others,  14th  February  1825  (3  S.  &  D.  530),  specially  referred  to  by  Mr.  Bell  in  his 
Commentaries,  vol.  i.  p.  96,  he  has  come  to  the  conclusion  that  the  deed  here  challenged 
is  sufficiently  protected  by  the  general  and  primary  conveyance  by  William  Dunn  in 
favour  of  Alexander,  *  his  heirs  and  assigns  whomsoever,'  and  by  the  further  declara- 
tion in  the  deed,  which  clearly  demonstrates  that  the  substitution  of  heirs  to  Alexander 
made  by  William,  the  disponer,  is  eventual  and  conditional  merely,  and  is  framed  in 
the  intention  and  on  the  footing  of  protecting  the  disponee  in  the  exercise  of  the  absolute 
powers  committed  to  him." 
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The  title  libelled  by  the  pursuer  is  this,  that  "  he  is  the  only  lawful  son  of  Mrs.  Janet 
Park  or  Pattison,  niece  of  the  late  William  Dunn  of  Duntocher,  and  that  as  such  he  is 
an  heir  of  provision  to  Alexander  Dunn  in  the  lands  and  other  heritages  after-mentioned, 
under  and  in  virtue  of  the  disposition  and  deed  of  settlement  of  William  Dunn."  The 
plea  for  the  defenders,  which  is  directed  to  the  challenge  of  this  title,  is — "  The  pursuer, 
in  respect  he  does  not  possess  the  character  of  heir  of  provision  to  the  deceased  Alex- 
ander Dunn,  alleged  by  him,  so  far  as  regards  the  lands  of  Boquhanran  and  others, 
conveyed  or  directed  to  be  conveyed  to  the  defender,  has  no  title  to  challenge  the  trust- 
disposition  and  settlement  of  the  deceased,  so  far  as  it  conveys  or  relates  to  the  said  lands. 
The  pursuer's  title  to  sue  is  excluded  by  the  disposition  and  settlement  of  William  Dunn.** 
The  pleas  of  the  other  defenders  raise  the  same  question.  There  is  a  second  objection  to 
the  title  to  sue,  in  so  far  as  regards  the  dominium  utile  of  the  lands  of  Boquhanran ; 
but  that  is  a  question  which  is  so  mixed  up  with  the  merits,  that  it  would  not  be  desir- 
able to  dispose  of  it  at  present,  if  we  should  repel  the  objection  to  the  title  of  the  pursuer. 
K  the  first  plea  is  not  a  good  plea  against  the  title  of  the  pursuer,  he  is  certainly  entitled 
to  sue  this  reduction  to  some  effect,  but  whether  to  the  effect  of  reducing  the  deed 
challenged,  in  so  far  as  it  conveys  the  dominium  utile  of  the  lands  of  Boquhanran, 
depends  upon  considerations  and  arguments  which  are  not  at  present  before  us. 

In  order  to  ascertain  whether  the  pursuer  possesses  the  character  of  heir  of  pro- 
vision which  he  thus  Ubels,  and  whether  that  character  of  heir  of  provision  gives  him 
a  good  title  to  sue  this  reduction,  we  must  go  back  to  the  deed  of  William  Dunn,  and 
ascertain  the  position  of  Mr.  Dunn  Pattison  under  that  deed.  The  view  of  the  Lord 
Ordinary  is  expressed  in  the  last  finding  of  his  interlocutor,  where  he  "  Finds,  in  point 
of  law,  that  the  title  of  the  pursuer,  libelled,  as  heir  of  provision  to  the  said  Alexander 
Dunn,  *  under  and  in  virtue  of  a  disposition  and  settlement,  made  and  granted  by  the 
said  deceased  William  Dunn  '  (being  the  deed  mentioned  in  the  first  finding  hereof),  is 
excluded,  and  is  unavailing  to  the  pursuer,  as  a  title  to  reduce  the  trust-disposition  and 
settlement  of  Alexander  Dunn,  in  respect  of  the  conveyance  as  above  set  forth,  by  the 
said  WilUam  Dunn  in  favour  of  his  brother,  the  said  Alexander  Dunn,  *  and  his  heirs 
and  assignees  whomsoever,'  and  in  respect  of  the  exercise,  by  the  said  Alexander  Dunn, 
of  the  special  powers  of  disposal  conferred  upon  him  under  and  in  terms  of  thesaiddisposi- 
tion  and  deed  of  settlement  of  WilUam  Dunn. "  There  seem  to  me  to  be  two  grounds  here 
adopted  by  the  Lord  Ordinary  for  denpng  to  the  pursuer  the  title  which  he  Ubels,  or  at 
least  excluding  him  from  availing  himself  of  that  title  to  reduce  the  deed.  The  first  is, 
because  of  the  conveyance  in  WilUam  Dunn's  deed  to  Alexander,  "  and  his  heirs  and 
assigns  whomsoever ;  "  and  the  second  is,  because  Alexander  Dunn,  by  exercising  the 
special  powers  of  disposal  committed  to  him  by  the  deed  of  WiUiam,  has  excluded  all 
title  and  interest  on  the  part  of  the  pursuer.  It  appears  to  me  that  the  interlocutor 
proceeds  on  a  misapprehension  of  the  judgment  which  we  pronounced  in  the  previous 
case.  We  were  of  opinion,  and  gave  effect  to  that  opinion  [562]  by  our  judgment,  that 
the  conveyance  to  Alexander  Dunn  and  his  heirs  and  assignees,  in  the  opening  part  of 
the  dispositive  clause  of  WilUam's  deed,  was,  to  a  certain  extent,  controlled  by  what 
occurred  in  an  after  part  of  the  deed,  and,  as  most  of  us  thought,  in  the  after  part  of  the 
dispositive  clause  of  the  deed,  in  which  it  was  provided,  that  in  certain  events  this  con- 
veyance to  the  heirs  and  assignees  of  Alexander  should  not  take  effect.  It  was  pro- 
vided— I  am  speaking  now  of  the  substance  of  the  provision,  not  its  words — ^that  if  Alex- 
ander should  succeed  to  the  estates  conveyed  to  him  by  William,  and  should  die  without 
issue,  and  should  not  dispose  of  the  estate  in  his  lifetime,  and  should  not  settle  it  by 
mortis  causa  disposition,  then  certain  persons  should  come  in  as  substitutes  or  heirs 
of  provision  to  him.  And,  in  particular,  in  the  event  of  these  four  conditions  which  I 
have  thus  expressed  being  purified,  it  was  provided  that  his  lands  in  the  parish  of 
Kilpatrick,  with  certain  exceptions,  should  be  divided  into  three  portions,  and  that "  my 
lands  of  Mountblow  and  Dalmuir,  and  the  superiority  of  that  part  of  the  lands  of 
Boquhanran  feued  out  by  the  late  Sir  Charles  Edmonstone  to  Edward  Collins  of 
Dalmuir,  with  the  feu-duty  of  £300  sterling,  and  casualties  of  superiority  thereto 
atta^^hed,  shaU  fall  and  devolve  to  the  eldest  la^^i^ul  son  of  the  said  Janet  Park  or  Pattison, 
my  niece."  It  is  in  virtue  of  this  substitution  or  devolution,  that  Mr.  Dunn  Pattison 
pursues  the  present  action,  and  I  think,  therefore,  that  in  conformity  with  our  previous 
judgment,  we  are  bound  to  hold,  that  the  conveyance  to  Alexander  Dunn,  and  his  heirs 
and  assignees  whatsoever,  is  not  sufficient  to  exclude  the  present  pursuer,  or  to  prevent 
him  from  claiming  as  an  heir  of  provision  under  this  clause,  if  the  conditions  which 
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let  in  his  title  have  been  purified.    Therefore  I  cannot  agree  with  that  part  of  the  Lord 
Ordinary's  ground  of  judgment. 

But  further,  his  Lordship  holds  that  the  pursuer  is  excluded  by  the  exercise  by 
Alexander  Dunn  of  certain  special  powers  of  disposal  conferred  upon  him  by  the  deed 
of  William.  In  that  also,  I  cannot  agree  with  the  Lord  Ordinary.  K  Alexander  Dunn 
had  not  been  full  fiar  of  this  estate,  but  had  a  certain  limited  or  conditional  right  to  the 
estate  only,  with  a  faculty  of  disposal,  no  doubt  that  faculty  might  have  been  exercised 
upon  deathbed ;  but  Alexander  Dunn  was  so  completely  the  full  fiar  of  this  estate,  that 
he  could  have  no  faculty.  The  most  unlimited  and  complete  power  of  disposal  be- 
longed to  him  as  proprietor  of  the  estate,  and  he  could  have  no  farther  or  special  power 
or  faculty  to  dispose  of  it  in  any  way ;  therefore  he  was  not  exercising  a  special  power 
or  a  faculty  when  he  executed  the  deed  under  challenge,  but  was  exercising  his  ju3 
disponendi  as  full  fiar  of  the  estate. 

It  has  been  contended  further,  in  support  of  the  Lord  Ordinary's  conclusion,  that 
although  what  Alexander  did  on  deathDwl  was  not  the  exercise  of  a  faculty,  it  must 
nevertheless  receive  effect  in  two  ways.  In  the  first  place,  it  is  said  that  this  deed  is 
undoubtedly  good  to  certain  eflfects.  It  is  good  as  a  conveyance  of  the  moveable  part  of 
William  Dunn's  succession  ;  and  therefore,  it  is  not  strictly  accurate  to  say  that  Alex- 
ander Dunn  died  intestate,  and  yet,  it  is  only  in  the  event  of  his  dying  intestate,  among 
other  things,  that  the  conditional  substitution  in  favour  of  Mr.  Dunn  Pattison,  and 
the  other  parties  named  along  with  him,  comes  into  operation.  It  appears  to  me  that 
that  argument  proceeds  under  a  false  construction  of  this  part  of  the  settlement  of 
William  Dunn.  The  event  of  Alexander  Dunn's  dying  intestate,  as  a  condition  of  the 
substitution  coming  into  operation,  seems  to  me  plainly  to  mean  his  dying  intestate  in 
respect  of  each  of  the  special  subjects  destined  to  the  different  substitutes.  It  is  only 
necessary  to  read  the  whole  of  that  part  of  the  clause  to  be  satisfied  that  this  is  the  true 
construction  : — ^"  Declaring,  as  it  is  hereby  specially  provided  and  declared,  but  without 
prejudice  in  any  respect  to  or  Umitation  of  tne  rights  and  powers  of  the  said  Alexander 
Dunn,  under  and  by  virtue  of  the  conveyance  in  his  favour  before  written,  to  exercise 
the  most  full  and  absolute  control  in  the  disposal  of  the  said  estate  and  effects,  either 
during  his  lifetime,  or  by  settlements  or  other  writings  to  take  effect  at  his  death,  that 
in  the  event  of  his  dying  intestate,  and  without  leaving  heirs  of  his  body,  and  of  his  not 
otherwise  disposing  of  the  subjects  and  estates  hereby  conveyed  to  him,  the  same  shall 
fall  and  devolve,  and  accordingly  I  do  hereby,  in  these  events,  but  under  the  burdens 
and  provisions  before  written,  dispone,  ahenate,  and  convey  my  said  subjects  and 
estates,  heritable  and  moveable,  to  the  persons  and  in  the  terms  aftermentioned."  It 
surely  cannot  be  maintained  [563]  that  if  Alexander,  availing  himself  of  his  full  rights 
as  proprietor,  had  sold  one  separate  subject  belonging  to  William  Dunn,  that  would 
have  evacuated  the  whole  substitutions.  That  could  never  be  the  meaning  of  the 
testator ;  and  just  as  little  could  it  be  his  meaning,  that  if  he  thought  fit  mortis  causa 
to  dispone  one  small  subject  to  some  particular  person,  evacuating  to  that  extent  the 
substitution,  that  that  would  result  in  operating  the  defeat  of  the  whole  substitution. 
Still  less,  therefore,  in  my  opinion,  can  the  maker  of  this  deed  be  supposed  to  mean 
that,  because  Alexander  Dunn  might  dispose  of  the  moveables,  he  is  thereby  to  be  held 
as  evacuating  the  substitution  as  regards  the  heritable  property.  To  say,  therefore, 
that  he  has  not  died  intestate  as  regards  the  moveable  part  of  the  succession,  I  think  is 
an  argument  of  no  value  at  all  to  the  defenders. 

But  then  it  is  contended  further,  that  he  has  not  died  intestate  at  all,  but  that 
he  has  executed  a  deed  which  disposes  of  the  entire  estate  heritable  and  moveable,  and 
that  a  man  who  has  done  that  cannot  be  said  to  have  died  intestate.  If  William  Dunn 
intended  to  confer,  and  did  confer,  on  his  brother  Alexander,  the  power  of  defeating 
this  substitution  by  a  deed  in  lecio^  that  would  be  a  good  argument.  But  if  he  did 
not  intend  to  confer,  and  did  not  confer,  that  power  upon  his  brother  Alexander,  I 
cannot  see  that  the  argument  is  good  for  anything,  because  a  deed  executed  in  ledo 
is  insufficient  against  the  heir  of  provision  to  whose  prejudice  it  is  made  ;  and  it  would 
be  a  very  strange  thing  to  say  that  an  insufficient  deed,  executed  to  the  prejudice 
of  a  substituted  heir,  shall  nevertheless  be  a  good  objection  to  his  title  to  reduce  it. 
That  seems  to  rae  to  be  reasoning  in  a  circle.  But  if  William  Dunn  intended  to  confer, 
and  did  confer,  on  Alexander,  the  right  to  defeat  these  substitutions  by  a  deed  in  leclo, 
then,  undoubtedly,  the  defenders  are  entitled  to  prevail.  That  question  depends  on 
the  true  construction  of  William  Dunn's  deed.    And  certainly  we  find  this  much 
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very  clearly  set  out  upon  the  face  of  this  deed,  that  notwithstanding  William  Dunn's 
desire  to  make  a  substitution  in  favour  of  Mr.  Dunn  Pattison,  and  the  other  parties 
named  in  the  latter  part  of  the  deed,  he  was  most  anidous  to  prevent  that  settlement 
from  having  the  slightest  effect  in  diminishing  or  derogating  from  the  full  right  of 
dominium  which  he  vested  in  his  brother  Alexander.  He  intended,  and  I  think  he 
effectually  provided,  that  Alexander  should  be,  during  his  lifetime,  full  fiar  of  this 
estate  in  every  sense  of  the  word.  But,  did  he  intend  that  he  should  be  anything 
more  7  I  think  not.  I  think  that  he  intended  that  he  should  be  unlimited  fiar,  but 
I  do  not  think  that  he  intended  that  he  should  be  exempted  from  the  operation  of 
any  law  affecting  other  absolute  and  unlimited  fiars.  I  can  find  no  trace  of  any  such 
intention.  Whether  any  man,  in  conveying  an  estate  to  another,  can  directly  provide 
that  the  public  law  of  deathbed  shall  be  abrogated  as  regards  his  disponee,  and  the 
estate  which  he  conveys  to  him,  is  a  question  which  we  newi  not  discuss,  because  prob- 
ably William,  if  he  intended  to  do  this  thing,  might  have  effectually  done  it.  That 
is  to  say,  he  might  have  conveyed  his  estate  to  Alexander,  as  he  has  done  here,  and  made 
him  fiar,  absolute  and  unlimited ;  and  might  have  said  at  the  same  time  that,  failing 
him,  and  his  heirs  whatsoever,  the  estate  should  go  to  certain  substitutes  in  certain 
events ;  and  he  might  have  made  it  a  condition  of  that  substitution,  that  it  should 
not  take  effect  if  Alexander  conveyed  the  estate  in  lecto,  and  by  that  means  he  might 
have  made  a  deathbed  deed  effectually  exclude  the  substitution  which  he  himself 
had  created.  But  then,  has  he  done  that  1  There  is  not  the  slightest  trace  of  it. 
The  conditions  upon  the  purification  of  which  alone  this  substitution  depends  are, 
as  I  have  already  said,  1st,  that  Alexander  shall  succeed ;  2d,  that  he  shall  die  without 
issue ;  3d,  that  he  shall  not  dispose  of  the  estate  during  his  lifetime  ;  and  4th,  that  he 
shall  die  intestate  as  regards  the  particular  estate  in  question.  But  does  that  mean, 
die  intestate  to  this  full  extent,  that  he  shall  not  even  attempt,  by  a  deed  which  is  in 
law  invalid,  to  dispose  of  the  estate  Tnortis  causa.  That  woiild  be  a  strained  and  un- 
precedented construction  of  such  words,  and  I  cannot  find  any  ground  in  this  settle- 
ment for  entertaining  the  idea  that  William  Dunn  had  any  such  intention  in  using 
these  words.  But  be  his  intention  what  it  might,  he  undoubtedly  has  not  made  it 
a  condition  of  the  emergence  of  this  substitution,  that  there  shall  be  no  deathbed  deed 
executed  by  Alexander  to  exclude  the  substitutes. 

I  come  to  the  conclusion  that  the  Lord  Ordinary  has  gone  wrong  in  sustaining 
[564]  the  objection  to  the  title  to  sue,  and  that  Mr.  Dunn  Pattison  has  a  good  right 
to  sue  the  reduction  of  this  deathbed  deed  in  so  far  as  it  prejudices  him.  Whether 
he  is  prejudiced  by  the  conveyance  of  the  dominium  utile  of  the  lands  of  Boquhanran 
is  another  affair,  which  we  do  not  require  to  consider  at  present.  And  whether,  if 
he  succeed  in  reducing  the  deed  ex  capite  lecti  in  so  far  as  it  is  to  his  prejudice,  he  will 
also  succeed  in  the  declaratory  conclusions  of  his  action,  is  also  a  question  which  we 
have  nothing  to  do  with  at  present.  I  am  for  altering  the  Lord  Ordinary's  interlocutor, 
and  sustaining  the  title  to  sue. 

Lord  Cowan. — ^The  full  opinions  delivered  in  the  previous  case  of  M'Ewen  make 
it  imnecessary  to  enter  at  any  length  into  an  exposition  either  of  the  legal  efficacy 
and  bearing  of  the  destination  contained  in  the  settlement  of  William  Dunn,  or  of 
the  principles  of  the  law  of  deathbed  in  their  application  to  the  settlement  of  Alexander 
Dunn. 

The  position  occupied  by  the  pursuer  under  the  settlement  of  William  was  decided 
to  be  that  of  an  heir-substitute  called  to  the  succession  upon  the  death  of  Alexander 
without  issue,  and  without  having  effectually  disposed  of  the  estate.  The  conditions 
attached  to  his  right  to  take  up  the  succession  under  the  destination,  were  not  held 
to  affect  his  character  or  legal  rights  as  heir-substitute  under  William's  deed  ;  and  hence 
it  was  decided  that,  as  a  challenge  by  the  heir-at-law  of  Alexander's  deed  would  purify 
the  condition  attached  to  the  succession  of  the  heirs-substitute  under  William's  deed, 
and  open  the  succession  to  them,  the  heir-at-law  of  Alexander  had  no  interest,  and 
therefore  no  title,  to  insist  in  the  reduction  of  Alexander's  deed  ex  capite  lecti.  The 
subsistence  of  the  substitution  in  William's  deed  was  held  to  exclude  Alexander's  heir- 
at-law  from  setting  aside  his  settlement,  in  so  far  as  related  to  the  heritable  estates  to 
which  Alexander  had  succeeded  under  William's  deed. 

The  present  action  has  been  brought  to  set  aside  ex  capite  lecti  the  same  deed  of 
settlement,  in  so  far  as  in  that  deed  there  are  provisions  detrimental  to  the  pursuer's 
right  to  the  heritable  estate  destined  by  William  to  his  brother  Alexander,  in  the  first 
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instance,  and  failing  him,  childless  and  intestate,  to  the  pursuer  as  heir-substitute 
and  provision  of  Alexander. 

Tbe  deed  sought  to  be  reduced  is  admitted  in  this  record,  as  it  was  in  the  former 
action,  to  have  been  executed  by  Alexander  Dunn  while  on  deathbed  ;  and  it  is  farther 
admitted  to  be  prejudicial  to  the  pursuer's  rights  as  heir  of  provision  under  William's 
deed  ;  and  the  sole  question  is,  whether  the  pursuer  has  not  sufiScient  title,  as  he  has 
undoubtedly  clear  interest,  to  insist  in  this  a(^on  1 

That  an  heir  of  provision  is  no  less  entitled  to  institute  a  reduction  on  the  head 
of  deathbed,  than  the  heir-at-law  is  when  the  deed  is  prejudicial  to  the  heir's  interest, 
is  a  proposition  free  of  doubt ;  and  it  is  all-important  to  bear  in  mind,  as  at  the  founda- 
tion of  the  case,  that  there  is  no  difference  whatever,  as  regards  this  privilege,  between 
heirs-at-law  and  heirs  of  provision.  Thus  Mr.  Erskine  says  (iii.  8,  99-100)  that  the 
right  of  reduction  is  competent  to  the  "immediate  heir  who  would  have  succeeded 
to  the  subject  disponed,  and  in  whose  favour  the  law  of  deathbed  was  chiefly  introduced." 
And  again, — *"  The  right  of  reduction  ex  capiU  lecti  is  introduced  in  favour  of  that  heir 
who  was  alioqui  successurus  in  the  subjects  alienated  by  the  deathbed  deed."  Even 
where  the  deathbed  deed  is  in  favour  of  the  heir  of  line,  it  may  be  challenged  by  the 
heir  of  provision,  to  whose  prejudice  it  has  been  executed.  Assuming,  therefore, 
the  pursuer  to  stand  in  the  position,  under  William's  deed,  of  being  heir  of  provision 
substituted  to  Alexander  in  the  heritable  estates  thereby  conveyed,  and  to  possess 
the  status  of  the  heir  of  provision,  with  all  the  rights  attached  to  that  character,  his 
title  to  set  aside  the  deathbed  deed  to  his  prejudice  is  quite  indisputable.  To  deprive 
him  of  this  right  and  privilege,  he  must  bie  shewn  to  have  been  placed,  by  the  terms 
of  William's  settlement,  in  a  position,  as  heir-substitute  or  heir  of  provision  of  Alex- 
ander, altogether  peculiar  and  exceptional.  He  must  be  shewn,  from  the  nature  of 
the  substitution  in  his  favour  under  which  he  succeeds,  or  the  terms  of  the  deed  in 
which  he  is  called  to  the  succession,  to  be  incapable  of  exercising  the  undoubted  legal 
right  and  privilege  which  every  heir,  whether  heir  of  provision  or  heir-at-law,  has  of 
insisting  in  such  an  action  as  the  present.  This  will  not  readily  be  assumed,  and  the 
ground  upon  which  an  heir  of  provision  is  placed  in  such  an  anomalous  position,  requires 
to  be  strictly  scrutinised,  for  the  law  of  deathbed  has  [566]  been  recognised  in  the  juris- 
prudence of  the  country  for  the  important  social  purpose  of  securing  the  lawful  heir 
against  prejudice  from  deeds  executed  by  his  ancestor  while  under  the  disease  of  which 
he  died,  and  which  he  may  be  presumed,  from  weakness,  or  from  the  undue  influence 
and  importimity  of  those  about  him,  to  have  been  induced  to  execute.  Exemption 
from  its  operation  is  not  to  be  lightly  inferred. 

The  first  ground  on  which  the  pursuer's  title  is  objected  to  is  the  destination  in 
William's  settlement,  in  the  initiatory  part  of  the  deed,  to  Alexander,  "  his  heirs  and 
assignees. "  But  in  stating  this  objection,  it  seems  to  be  forgotten  that  by  the  subsequent 
clauses  of  the  deed,  in  the  circumstances  which  actually  occurred,  the  destination 
to  heirs  and  assignees  was  superseded  and  rendered  inoperative  by  the  substitution 
in  favour  of  the  pursuer,  and  of  the  other  parties  called  conditionally  to  the  succession 
after  Alexander,  of  William's  various  heritable  properties.  The  reasoning  upon  which 
the  previous  judgment  was  pronounced  must  be  held  as  based  on  error  ere  the  conclu- 
sion can  be  reached  that  the  destination  to  Alexander's  heirs  and  assignees,  which 
in  certain  events  might  have  taken  effect,  was  in  the  actual  circumstances  of  any  avail 
or  force  whatever. 

Were  it  otherwise,  the  pursuer,  and  the  other  parties  in  his  situation  under  Wil- 
liam's deed,  could  never  be  held  to  occupy  the  position,  or  be  entitled  to  the  rights  of 
heirs-substitute  or  heirs  of  provision  of  Alexander.  The  heir-at-law  of  Alexander, 
in  that  view  of  the  case,  ought  to  have  prevailed  in  the  reduction,  instead  of  being 
defeated.  As  against  the  heirs-general  of  Alexander  taking  under  the  primary  dis- 
positive clause,  there  could  not  be  a  doubt  that  Alexander's  deathbed  deed  was  to  the 
prejudice  of  his  heir-at-law,  and  no  one  else ;  and  this  conclusion  can  be  reached  only 
by  denying  effect  to  the  subsequent  part  of  the  deed,  under  which  it  waa  decided  by 
the  Court  that  an  effectual  substitution  had  been  created  in  the  pursuer's  favour. 
On  that  footing  alone  can  the  heir-at-law's  title  to  reduce  the  deathbed  deed  be  held 
to  have  been  effectually  excluded. 

It  cannot  be  necessary  to  enter  on  a  renewed  consideration  of  the  conditions  which 
required  to  be  purified  ere  the  substitutions  in  favour  of  the  pursuer,  and  of  the  other 
parties  on  whom  the  succession  to  William's  heritage  was  declared  to  fall  and  deTolve, 
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became  operative.  Alexander  must  have  died  without  heirs  of  his  body,  which  he 
imdoubteoly  did.  He  must  have  died  intestate,  — that  is,  without  making  an  effectual 
disposition  of  the  heritage  to  which  the  substitutions  related ;  and  this  it  has  been 
successfully  shewn  he  actually  did,  for  the  only  conveyance  he  attempted  to  execute 
was  reducible  on  deathbed ;  and  although  the  challenge  by  the  heir-at-law  was  held 
to  be  excluded  by  the  substitutional  rights  thus  created,  the  substitute  heirs  of  provision, 
including  the  pursuer,  on  whom  the  succession  thus  devolved,  have  in  them  the  right 
and  privilege  to  have  the  deed  declared  void,  in  so  far  as  it  is  to  their  prejudice. 
Alexander  did  thus  die  childless  and  intestate,  according  to  the  true  meaning  of  the 
deed ;  and  the  devolution  clauses  by  necessary  consequence  were  thereby  called  into 
operation. 

The  defenders  attempted  to  say  in  their  argument,  that  Alexander  could  not  be 
held  to  die  intestate,  seeing  that  his  settlement  is  quite  an  effectual  deed,  as  regards 
his  moveable  estate;  but  to  hold  that  would  be  to  put  quite  an  unjustifiable  construc- 
tion on  the  words  of  the  deed.  The  granter  was  providing  for  the  succession  of  his 
heritable  estate,  and  the  intestacy  contemplated  was  the  non-execution  of  an  effective 
disposition,  so  as  to  deprive  his  heir  in  heritage  of  his  right  to  take  up  the  succession 
ab  irUestato.  It  is  in  the  event  of  his  not  executing  a  settlement  to  take  effect  at  his 
death,  of  his  not  otherwise  disposing  of  the  subjects  and  estates  as  absolute  proprietor, 
that  the  heritable  properties  are  declared  to  fall  and  devolve  on  the  parties  named. 
A  settlement  of  his  moveable  estate  therefore  can  never,  according  to  the  sound  con- 
struction of  the  deed,  be  held  to  obviate  that  intestacy,  the  occurrence  of  which  was 
to  fix  the  destination  of  his  heritage  to  substitute  heirs. 

And  here  I  must  observe  that  it  does  not  at  all  aid  the  argument  of  the  defender 
to  say  that  it  is  by  the  pursuer's  act  that  the  non-existence  of  such  effective  disposition 
of  the  subjects  by  Alexander  has  been  or  will  be  created.  The  execution  of  a  deed  of 
settlement,  or  of  a  disposition  by  which  the  subjects  should  be  legally  and  effectually 
carried  to  another,  is  what  was  alone  contemplated.  It  [566]  would  be  a  strange 
construction  to  hold  that  William  Dunn  had  in  view  to  dispense  with  the  law  of  death- 
bed, and  to  leave  the  rights  of  the  heirs  called  by  him  to  the  succession,  after  Alexander, 
exposed  to  be  defeated  by  deeds  challengeable  on  deathbed — that  is,  challengeable 
because  executed  at  a  time  when  the  law  presumes  the  granter  to  have  been  weakened 
by  the  disease  of  which  he  died — and  to  be  open  to  the  undue  influence  and  importunity 
of  interested  parties.  I  cannot  think  that  was  at  all  in  contemplation  of  William  Dunn 
in  making  the  provision  which  he  did.  I  cannot  think  that  he  intended  the  heirs 
substitute  of  provision,  to  have  the  rights  which  he  gave  them  thus  injured,  and  to 
be  deprived  of  that  legal  remedy  which  every  heir,  by  the  law  of  Scotland,  has  to  set 
aside  a  challengeable  deed,  the  existence  of  which  alone  opposes  his  entrance  on  the 
inheritance. 

Another  view  was,  however,  contended  for  by  the  defenders,  and  seems  to  be  one 
of  the  grounds  on  which  the  interlocutor  under  review  proceeds,  viz.  that  the  deed 
of  William  conferred  upon  Alexander  a  special  faculty  or  power  to  dispone  the  estate, 
and  ]4aced  him  in  a  more  favourable  position  even  than  an  absolute  proprietor.  This 
contention  proceeds  upon  a  misconception  of  the  true  meaning  and  effect  of  the  terms 
of  the  deed  of  settlement  on  the  one  hand,  and,  on  the  other,  on  a  total  misapprehension 
of  the  legal  principles  applicable  to  that  class  of  cases  to  which  the  present  case  is 
attempted  to  be  assimilated. 

At  that  part  of  William's  deed  declaratory  of  the  substitutional  rights  he  desired  to 
create,  he  carefully  guards  against  being  understood  to  have  the  intention  of  in  any  way 
limiting  the  rights  and  powers  of  his  brother  Alexander,  "  under  and  by  virtue  of  the 
oonYe3rance  in  his  favour  before  written."  He  was  to  have  "  the  most  full  and  absolute 
control  in  the  disposal  of  the  estates  either  during  his  lifetime,  or  by  settlements  or 
other  writings  to  take  effect  at  his  death ;  "  in  other  words,  he  was  to  occupy,  notwith- 
standing conditional  substitution  provided  for,  the  position  of  absolute  proprietor, 
with  all  the  rights  and  powers  incident  to  that  character.  It  is  impossible  to  make 
more  of  the  anxious  words  employed  than  this.  The  plenum  dominium  was  to  be  his  ; 
that  is  all;  and  it  is  to  me  quite  unintelligible  how  a  party,  thus  clothed  with  the 
uncontrolled  power  of  using,  enjoying,  and  disposing  of  the  estate,  can  be  placed  in 
a  better  position  than  the  law  holds  him  to  occupy  as  absolute  fiar  and  fee-simple 
proprietor.  No  doubt,  in  the  exercise  of  his  power  of  disposal  the  law  requires,  in  the 
matter  more  particularly  under  consideration,  that  his  deed  should  not  be  executed 
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on  deathbed,  so  as  to  be  secure  against  the  challenge  of  the  heir  alioqui  successurus. 
The  law  has  wisely  provided  at  once  for  the  proprietor's  own  comfort  and  protection 
during  his  last  illness,  and  for  the  security  of  his  heir  to  whom  the  succession  will  open 
on  his  death,  by  thus  limiting  him  in  the  exercise  of  his  power  of  disposal.  And  there 
in  not  a  word  in  William  Dunn's  settlement,  although  tliis  could  have  been  legally 
done,  which  I  can  by  no  means  admit,  implying  his  desire  to  dispense  in  his  brother's 
case  with  the  law  of  deathbed.  All  that  he  desired  to  make  clear  oevond  the  possibility 
of  question,  was  that  the  conditional  substitutions  which  he  created  should  not  in  any 
way  limit  or  affect  the  rights  of  Alexander  as  absolute  proprietor. 

The  defenders,  in  the  course  of  this  branch  of  their  argument,  lost  sight  of  the 
established  principle,  that  a  proprietor  cannot  evade  the  law  of  deathbed,  even  in 
his  own  case,  by  taking  power  in  a  crown  charter  in  favour  of  himself  and  his  heirs, 
or  by  reserving  in  a  settlement  in  favour  of  himself  and  his  heirs  executed  in  liege 
poiistie,  the  power  of  disponing  his  estate  on  deathbed,  to  his  heir*8  prejudice.  It  is 
only  when,  by  the  liege  poustie  deed,  the  heir  has  already  been  disinherited,  that  such 
a  deed  will  receive  efiPect  in  any  circumstances.  No  doubt,  in  creating  substitutional 
rights,  there  may  be  power  to  annex  a  condition,  that  the  heirs  shall  be  open  to  have 
their  right  of  succession  affected  even  on  deathbed.  How  such  a  question  shoukl  be 
solved,  it  is  needless  to  inquire.  What  I  hold  is,  that  an  intention  to  place  his  heirs 
of  provision  in  this  position  is  not  to  be  hghtly  inferred,  having  regard  to  the  object 
contemplated  by  the  law  of  deathbed,  and  that  there  is  no  sufficient  ground  for  infer- 
ringthat  any  such  intention  was  in  the  mind  of  William  Dunn. 

Then,  as  regards  the  supposed  special  faculty  or  power  of  disposal  conferred  on 
Alexander  by  the  terms  of  William's  deed,  it  is  an  obvious  misuse  of  well  defined  legal 
phraseology  so  to  regard  Alexander's  position  under  William's  deed.  A  [567]  faculty 
or  power  of  disposal  is  frequently  conferred  on  a  third  party,  other  than  the  proprietor ; 
and  such  a  nower  or  faculty  may  be  exercised  on  deathbed,  and  is  unchallengeable. 
The  law  of  aeathbed  protects  the  heir  against  deeds  of  liis  ancestor  to  his  prejudice 
in  lecto.  The  rule  does  not  include  deeds  other  than  such  as  prejudice  rights  of  suc- 
cession that  would  have  fallen,  but  for  the  deathbed  deed,  to  the  granter's  heir-at-law 
or  heir  of  provision.  Now,  the  heir  of  the  faculty  holder  is  not  injured  iti  his  right 
of  succession  by  the  granting  of  such  deeds.  It  is  the  right,  not  of  the  granter's  hdrs, 
but  of  those  taking  under  the  deed,  which  conferred  the  faculty  or  power  that  is  affected. 
Accordingly,  full  effect  was  given  to  this  reasoning,  which  had  been  acted  on  in  previous 
instances  by  this  Court,  in  the  case  of  Morris  v.  Tennant,  1853,  affirmed  in  the  House 
of  liords  in  July  1855.  And  hence  the  reason  why  the  exercise  of  a  faculty  or  power 
by  a  third  party  not  the  proprietor,  is  not  within  the  operation  of  the  law  of  deathbed ; 
and  it  is  evidently  quite  fallacious  to  view  the  principle  by  which  that  class  of  cases 
is  ruled  to  have  any  application  to  a  case  so  circumstanced  as  the  present.  When 
Alexander  executed  the  deed  which  is  under  reduction,  it  was  as  absolute  proprietor 
of  the  subjects,  and  in  prejudice  of  the  heir  entitled  to  succeed  but  for  the  deathbed 
deed.  He  was  not  a  mere  faculty  holder,  having  no  right  of  property,  and  prejudicing 
by  his  act  on  deathbed  third  parties  other  than  his  own  heirs  of  provision. 

On  the  whole,  I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  should  be 
recalled,  and  the  objections  to  the  pursuer's  title  repelled. 

Lord  Benholme. — In  my  view  of  this  case  it  depends  entirely  upon  the  construc- 
tion of  William  Dunn's  deed.  Was  it  the  intention  of  Wllham  Dimn  to  confer  upon 
Alexander  the  power  of  disponing  on  deathbed  1  That  is  one  view.  The  other  view 
is, — Was  it  his  intention  to  limit  the  provision  in  favour  of  Dunn  Pattison  and  others 
by  a  condition  tantamount  to  the  same  power  ?  The  argument  has  been  taken  in 
both  ways,  and  has  been  very  ably  and  ingeniously  conducted  rather  upon  the  con- 
dition limiting  the  succession  of  Mr.  Dunn  Pattison  than  upon  the  power  conferred 
upon  Alexander.  Now,  in  analysing  this  deed,  it  is  to  be  observed  that  immediately 
^fter  the  words  "  declaring,  as  it  is  hereby  specially  provided  and  declared,"  there  is  a 
parenthesis  including  several  lines  :  and  I  shall  first  construe  that  parenthesis,  which 
is  supposed  to  contain  a  power  additional  to  that  which  otherwise  Alexander  would 
have  had.  The  words  are,  "  but  without  prejudice  in  any  respect  to,  or  limitation  of 
the  rights  and  powers  of  the  said  Alexander  Dunn,  under  and  by  virtue  of  the  con- 
veyance in  his  favour  before  written,  to  exercise  the  most  full  and  absolute-  control  in 
the  disposal  of  the  said  estates  and  effects,  either  during  his  Ufetime,  or  by  settlements 
or  other  writings  to  take  effect  at  his  death."  Now,  is  there  any  power  given  here,  addi- 
tional to  that  which  the  conveyance  had  given  ?    I  think  not.    It  is  without  prejudice 
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to  what  had  already  been  given.  And  what  had  already  been  given  ?  No  doubt  the  jus 
disponendi.  That  was  all  that  had  been  given ;  and  all  that  can  be  maintained  under  this 
parenthesis  is  that  the  powers  previously  given  are  not  to  be  held  to  be  weakened  or 
interfered  with.  What  then  is  subsequently  provided  1  It  is  declared,  "  that  in  the 
event  of  his  dying  intestate,  and  without  leaving  heirs  of  his  body,  and  of  his  not  other- 
wise disposing  of  the  subjects  and  estates  hereby  conveyed  to  him,  the  same  shall  fall 
and  devolve ;  and  accordingly  I  do  hereby,  in  these  events,  but  under  the  burdens 
and  provisions  before  written,  dispone,  alienate,  and  convey  my  said  subjects  and 
estates,  heritable  and  moveable,  to  the  persons,  and  in  the  terms  after  mentioned." 
Now,  is  it  to  be  supposed  that  by  this  statement  of  the  conditions  on  which  Dunn 
Pattison  is  to  succeed  there  is  some  additional  power  given  to  Alexander  which  was 
not  given  in  the  original  parenthesis,  or  are  you  not  to  interpret  the  one  by  the  other  ] 
Is  it  not  quite  clear  that  what  is  meant  here,  on  the  one  hand,  is  that  by  this  parenthesis 
there  is  no  additional  power  given  to  Alexander,  but  that,  on  the  other  hand,  if  Alex- 
ander exercises  the  powers  which  were  given  him  by  the  conveyance,  and  which  were 
not  enlarged  by  the  parenthetical  clause,  then  the  succession  is  not  to  take  place  in 
favour  of  Dunn  Pattison  1  You  must  construe  the  whole  of  this  deed  together,  and 
as  no  additional  powers  were  given  in  the  former  part  of  it,  I  apprehend  that  this 
limitation  of  the  succession  to  Dunn  Pattison  must  be  understood  with  reference  to 
the  ordinary  powers  of  disposal  by  which  a  man  becomes  testate,  or  rather  is  not  in- 
testate in  reference  to  his  estate.  The  [568]  idea  that  the  event  of  his  dying  intestate 
refers  to  anything  except  a  mortis  causa  disposition  of  heritable  property,  is  out  of  the 
question.  Supposing  he  had  granted  a  conveyance  of  his  moveables,  it  would  be 
altogether  absurd  to  say  that  that  would  interfere  with  the  succession  to  Dunn  Patti- 
son, of  the  heritage.  In  the  first  place,  I  consider  that  no  additional  power  was  given 
to  Alexander,  and,  in  the  second  place,  I  am  of  opinion  that  the  condition  of  Dunn 
Pattison's  right  was  just  this,  that  Alexander  should  not  have  exercised  the  powers 
conferred  upon  him  ;  and  the  clause  appears  to  me  to  bring  out  in  both  of  these 
branches  the  very  same  meaning.  I  look  upon  it  that  the  one  argument  illustrates 
the  other,  and  that  if  the  defenders  are  unsuccessful  in  maintaining  the  additional 
powers  in  favour  of  Alexander,  they  are  also  unsuccessful  in  maintaining  that  he  has 
exercised  any  special  power.  I  cannot  help  saying  that  the  use  of  the  word  "  facultv  " 
here  has  been  a  little  misapprehended,  as  Lord  Cowan  has  well  observed.  A  faculty 
generally  means  a  power  given  over  an  estate  to  a  man  who  is  not  proprietor ;  and 
when  you  say  that  a  faculty  of  disponing  an  estate  is  not  subject  to  the  law  of  deathbed, 
you  say  no  more  than  this,  that  its  exercise  by  its  possessor,  does  no  prejudice  to  his 
heir-at-law ;  and  if  the  exercise  does  no  prejudice  to  his  heir-at-law^,  there  is  no  law  of 
deathbed  applicable  to  the  case.  Tlie  prejudice  is  done  to  a  man  who  is  not  his  heir-at- 
law.  Now,  in  order  to  the  application  of  the  law  of  deathbed  you  must  have  two 
things.  You  must  have  the  heir-at-law  of  the  man  who  executes  the  deed,  and  you 
must  have  prejudice  to  that  heir-at-law  by  the  execution  of  the  deed. 

I  therefore  concur  with  your  Lordships. 

Lord  Neaves. — It  is  a  general  rule  of  the  law  of  Scotland  that  a  proprietor,  how- 
ever absolutely  vested  with  a  heritable  estate,  cannot  upon  deathbed  do  any  voluntary 
deed  to  the  prejudice  of  his  heir.  The  privilege  of  the  heir  to  set  aside  such  a  deed  be- 
longs in  general  not  only  to  the  heir-at-law,  but  to  the  heir  of  provision, — that  is,  to 
any  one  who,  by  the  pre-existing  investiture  or  destination,  is  substituted  as  heir  of 
the  present  possessor,  and  would  succeed  to  him  if  the  appointed  succession  is  not 
destroyed.  In  the  present  case  it  cannot  be  doubted  that  the  pursuer  was  the  heir  of 
provision  to  Alexander  Dunn.  He  was  not  the  disponee  of  WiUiam  Dunn,  because 
Alexander  Dunn  was  the  proper  disponee  under  William's  deed,  and  took  the  estate 
accordingly.  The  pursuer  was  merely  substituted  by  William  Dunn  as  heir  to  Alex- 
ander Dunn  under  the  deed  which  William  executed.  Prima  facie,  then,  Alexander 
Dunn  could  do  nothing  on  deathbed  to  the  pursuer's  prejudice.  Whenever  Alex- 
ander Dunn  came  to  be  on  deathbed  without  already  having  done  anything  to  cut 
out  the  pursuer,  the  pursuer  was,  by  the  general  rule  of  law,  protected  from  inter- 
ference with  this  succession. 

But  it  is  said  that  Alexander  Dunn  was  constituted  proprietor  with  special  powers. 
What  are  those  powers  ]  Only  the  very  powers  of  free  disposal  which  every  pro- 
prietor possesses,  but  which  the  law  does  not  allow  him  to  exercise  on  deathbed  to 
the  prejudice  of  his  heirs. 
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Then  it  is  said  that  the  pursuer  is  only  a  conditional  substitute.  That  is  true.  He 
is  only  substitute  in  the  event  of  Alexander  Dunn  leaving  no  issue ;  but  as  that  has 
occurred,  that  does  not  afiect  his  position. 

But  then  it  is  said  further,  that  there  was  another  condition,  that  Alexander  Dunn 
should  not  dispose  of  the  property ;  but  that  condition  is  one  which  attaches  to  every 
substitution  that  is  not  fenced  with  irritant  clauses,  or  some  valid  prohibition  to  pre- 
vent the  exercise  of  such  a  power.  A  simple  substitution  is  impliedly  subject  to  the 
condition  that  the  institute  shall  not  interfere  with  its  stated  effect.  That  is  the  im- 
plied condition  in  an  ordinary  simple  substitution.  Well,  suppose  the  deed  institutes 
A,  with  a  substitution  in  these  terms,  *"  whom  failing,  without  his  having  disposed 
of  the  property,  then  to  B,"  is  that  different  from  a  simple  substitution^  It  only 
expresses  what  is  always  implied,  and  I  cannot  distinguish  the  present  case  from  that 
which  I  have  supposed.  The  peculiarity  in  the  present  deed  is  that  it  expresses 
several  things  that  would  have  been  implied  without  being  expressed.  In  the  first 
place,  it  expresses  in  that  clause  of  reservation,  which  Lord  Benholme  has  particularly 
analysed^  that  Alexander  Dunn  shall  have  powers  of  disposal  which  he  possesses  by 
the  mere  fact  of  his  being  disponee.  And  in  those  other  clauses  it  expresses  the  de- 
feasibility  of  the  substitution  which,  without  any  such  expression,  would  always  be 
implied.  Now,  I  think,  putting  all  these  clauses  [569]  together  as  merely  expressing 
what  would  otherwise  be  implied,  the  analysis  my  Lord  Benholme  has  given  of  them 
is  most  satisfactory,  and  comes  to  this,  that  there  is  no  peculiarity  in  the  position  of 
the  pursuer,  Alexander  Dunn  Pattison,  as  comnared  with  that  of  any  ordinary  sub- 
stitute. Alexander  Dunn  possessed  no  powers  that  every  proprietor  does  not  poBsess. 
Alexander  Dunn  Pattison  was  subject  to  no  power  of  defeasible  evacuation  that  every 
substitute  is  not  liable  to,  whether  the  thing  is  expressed  or  not. 

I  see  no  evidence  here — ^and  it  would  require  some  strong  evidence — ^to  shew  that 
William  Dunn  intended  to  confer  upon  Alexander  Dunn  powers  beyond  those  which 
belonged  to  an  ordinary  proprietor.  What  would  have  been  the  consequence  if  he  had 
attempted  to  do  that,  we  need  not  speculate  upon.  Whether  that  would  have  let  in 
tlie  heir-at-law,  or  what  would  have  been  the  consequence,  we  need  not  here  inquire, 
because  we  have  no  evidence  to  that  effect,  and,  certainly,  no  such  intention  is  to  be 
implied. 

1  think,  therefore,  it  would  be  an  infringement  on  the  law  of  deathbed  if  we,  by 
drawing  subtle  distinctions,  were  to  invalidate  the  ordinary  rule  of  law,  that  the  next 
heir — which  this  pursuer  undoubtedly  is — ^is  protected  in  his  substitution  from  having 
it  evacuated  by  any  deed  executed  on  deathbed. 

The  Court  pronounced  this  interloc\itor  : — **  Recall  the  said  interlocutor ;  repel 
the  objection  to  the  pursuer's  title  to  sue  this  action  as  a  reduction  ex  capUe  lecli,  but 
reserving  the  second  plea  in  law  for  James  Black,  the  first  plea  for  John  Macindoe, 
and  the  second  plea  for  Mrs.  Boyd  and  others,  so  far  as  these  may  involve  an  objection 
to  the  title  to  sue,  to  be  discussed  with  the-  pleas  on  the  merits :  Find  the  defenders, 
with  the  exception  of  Alexander  Dunn's  trustees  and  Andrew  Macewan,  liable  to  the 
pursuer  in  expenses  of  discussing  the  objection  to  the  title  to  sue, — reserving  all  other 
questions  of  expenses ;  and  remit  to  the  Auditor  to  tax  the  expenses  now  found  due, 
and  to  report." 

DuNDAs  &  Wilson,  C.S.— A.  il  R.  &  W.  Ellis,  W.S.— John  Ross,  S.S.C.— Murray  & 
Beith,  W.S.— Maconochie  &  Hare,  W.S.— Webster  &  Sprott,  S.S.C.— Gibson- 
Craig,  Dalziel,  &  Brodies,  W.S.— Agents. 

[Affirmed,  1868,  6  M.  (H.  L)  147.] 


No.  1 13.  IV.  Macpheiwon,  569.     10  Mar.  1866.     1st  Div.— Lord  Kinloch,  M. 

Jane  Ormond,  PurHuer.— J.  G.  Smith—R.  V,  CampbelL 
Joseph  Borrie  and  John  Borrie,  Defenders.— VV.  M.  Thomson. 

Cautioner — Bond  de  judicio  sisti — Extent  of  obligation. — In  a  petition  for  a  meditfUio 
fugoB  warrant,  presented  by  a  woman  against  the  alleged  father  of  an  illegitimate 


JV.  KAOPHBESOK,  970.  ORMOND  U  SORME  [1866]  691 

child,  of  which  she  was  then  pregnant,  to  secure  her  claim  for  inlying  expenses,  &c., 
the  intercourse  with  the  alleged  father  was  stated  to  have  taken  place  between  the 
8th  and  27th  of  August.  A  bond  of  caution  "  de  judicio  sisti  in  any  action  for  payment 
of  the  debt  specified  in  the  petition  "  having  been  granted,  held  that  the  obligation 
applied  to  an  action  subsequently  brought,  in  which  the  date  of  the  alleged  inter- 
course was  given  as  on  or  about  the  1 1th  of  July,  and  subsequently  during  that  month. 

On  29th  November  1864,  the  pursuer,  Jane  Ormond,  presented  a  petition  to  the 
Sheriff  of  Forfarshire,  against  Joseph  Borrie,  as  in  meditatione  fttgcB,  craving  warrant 
to  apprehend  and  commit  him  to  prison,  until  he  should  find  caution  de  judicio  sisti  in 
any  action  to  be  brought  by  her  against  him,  within  six  months  from  the  date  of  the 
bond,  for  inlying  expenses  to  be  incurred  at  the  birth  of  a  child,  of  which  she  was  then 
pregnant,  and  aliment  of  the  child.  In  the  petition  she  averred,  that  the  intercourse 
which  was  the  cause  of  her  pregnancy  had  taken  place  between  the  parties  "  in  the 
bam,  gig-house,  and  fields  on  the  farm  of  Carrot  in  the  parish  of  Inverarity,  on  various 
occasions  between  the  dth  and  27th  days  of  August  1864." 

On  this  petition  Joseph  Borrie  was  apprehended,  but  was  afterwards  [570]  Uberated, 
on  the  other  defender,  John  Borrie,  his  father,  granting  a  bond  of  caution,  by  which 
he  bound  himself  to  **  present  the  person  of  the  said  Joseph  Borrie  de  judicio  sisti  in  any 
action  for  payment  of  the  debt,  inlying  expenses,  and  aliment,  and  consequents  specified 
in  the  petition." 

On  11th  March  1865  the  pursuer  gave  birth  to  her  child,  and  thereupon  she  raised 
the  present  action  against  Joseph  Borrie  and  John  Borrie,  his  cautioner,  concluding 
for  payment  of  inlying  expenses  and  aliment  of  the  child.  In  the  condescendence  she 
averred, — "  On  or  about  the  11th  day  of  July  1864,  the  pursuer  and  the  defender 
Joseph  Borrie  had  carnal  connection  in  the  gig-house  at  Carrot.  They  thereafter 
continued  to  have  connection  together  frequently  during  the  month  of  July  in  the  bam, 
gig-house,  and  fields  on  the  said  farm  of  Carrot.'' 

Defences  were  lodged  for  John  Borrie,  in  which  he  averred, — ^"  This  defender  is  in 
no  event  liable  under  the  foresaid  bond.  ...  He  only  undertook  to  present  the  said 
Joseph  Borrie  ...  in  any  action  to  be  raised  against  the  said  Joseph  Borrie  by  the 
petitioner  for  the  inljring  expenses  and  aUment  of  a  child  alleged  to  be  the  result  of 
intercourse  commenced  on  the  8th  and  ended  on  the  27th  August  1864.  .  .  .  This 
defender  signed  the  bond  of  caution  in  question  on  consideration  of  the  pursuer's  aver- 
ments in  said  petition,  sworn  to  by  her  own  oath,  and  because  he  well  knew  that  said 
bond  related  only  to  the  action  which  the  petitioner  described  in  said  petition,  and  that 
he  was  able  to  prove  that  the  said  Joseph  Borrie  could  not  have  had  carnal  connection 
with  the  pursuer  between  the  dates  specified  in  her  petition." 

The  pursuer  pleaded; — (6)  The  falsa  demonstratio  with  reference  to  the  date  of 
procreation  in  the  specification  of  debt  contained  in  the  meditatione  fugoe  petition  does 
not  vitiate  the  obligation  in  said  bond* 

The  defender  pleaded; — (2)  The  bond  of  caution  having  reference  solely  to  the 
inlying  expenses  and  aliment  of  the  child  mentioned  in  the  meditations  fugoB  petition, 
and  that  child  being  alleged,  in  said  petition,  to  be  the  result  of  carnal  connection  between 
the  pursuer  (petitioner)  and  Joseph  Borrie,  between  the  8th  and  27th  August  1864, 
the  said  bond  does  not  oblige  this  defender  to  present  the  said  Joseph  Borrie  in  this 
action. 

The  Lord  Ordinary,  on  21st  February  1866,  pronounced  an  interlocutor,  repelling 
the  jdeas  in  law  for  the  defender  John  Borrie,  and  appointing  the  cause  to  be  enrolled, 
in  order  to  be  proceeded  with  on  the  merits.  * 

*  "  Note. — ^The  present  action,  which  is  for  aliment  of  an  illegitimate  child,  of 
which  the  defender  Joseph  Borrie  is  alleged  to  have  been  the  father,  was  preceded 
by  the  arrest  of  that  defender  as  in  meditatione  fugce.  The  petition  for  arrest  set  forth, 
*  That  the  petitioner  has  become  pregnant  with  an  illegitimate  child,  of  which  the 
respondent  (Joseph  Borrie)  is  the  father,  in  consequence  of  sexual  intercourse  between 
the  parties  in  the  barn,  gig-house,  and  fields,  on  the  farm  of  Carrot,  in  the  parish  of 
Inverarity,  on  various  occasions  between  the  8th  and  27th  days  of  August  1864.' 
Under  tliis  application,  the  defender  John  Borrie  granted  a  bond  of  presentation  for  the 
other  defender  (his  son) ;  and  the  latter  declared  the  Sheriff-clerk's  office  his  domicile 
for  citation,  all  in  common  form. 
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[671]  John  Borne  reclaimed.  * 

Counsel  for  the  pursuer  was  not  called  on. 

Lord  Gtjbriehill. — ^The  objection  amounts  to  this,  tliat  the  debt  sued  for  in  this 
action  is  not  the  debt  in  respect  of  which  the  cautioner  became  bound.  I  do  not  think 
that  that  can  be  maintained.  The  debt  sued  for  here  is  the  aUment  and  inlying  charges 
of  a  natural  child,  bom  of  the  pursuer  in  March  1865,  and  of  which  she  must  have  been 
pregnant  at  the  date  of  the  bond ;  and  the  debt  referred  to  in  t&e  petition  to  the  Sheriff, 
and  in  the  bond  of  caution,  was  the  aliment  and  inlying  charges  of  the  child  with  which 
the  pursuer  was  then  pregnant.  As  there  was  only  one  child  of  which  the  pursuer  was 
then  pregnant,  there  can  be  no  doubt  of  the  identity  of  the  debt  mentioned  in  these  two 
documents.  If  it  should  turn  out  that  the  defender  is  not  the  father  of  the  child,  that 
will  entitle  the  cautioner  to  absolvitor.  That,  however,  is  a  defence  on  the  evidence, 
and  is  reserved. 

Lord  Deas. — ^I  am  of  the  same  opinion.  The  question  is,  whether  this  bond  of 
caution  appUes  to  the  debt  mentioned  in  the  petition  to  which  the  bond  refers  1  I 
think  it  does.  The  debt  consisted  of  the  inlying  charges  and  aUment  of  the  child  of 
which  the  ptitioner  was  then  pregnant.  It  was  quite  superfluous  to  say  anything 
in  the  petition  as  to  the  date  when  criminal  intercourse  had  taken  place,  and  an  error 
as  to  that  date  introduces  no  uncertainty  whatever  as  to  what  the  debt  really  was. 

The  two  cases  cited  were  quite  different.  In  the  case  of  Campbell,  the  bond  bore 
to  be  for  a  debt  in  an  action  then  depending ;  but  the  action  in  which  the  bond  was 
sought  to  be  reduced  was  an  action  that  had  not  been  then  depending.  In  the  case  of 
M'Neill,  the  bond  bore  to  be  for  a  debt  in  an  action  to  be  instituted  for  the  arrears  of  an 
annuity ;  whereas  the  debt  in  respect  of  which  the  bond  was  attempted  to  be  enforced 
was  a  future  term's  payment  of  the  annuity.  It  is  unnecessary  to  consider  what  would 
have  been  the  effect  of  there  being  two  children  born,  or  to  enter  into  any  question  as  to 
super-gestation,  for  there  was  only  one  child  bom. 

Lord  Ardmillan  concurred 

Lord  President  was  absent. 

The  Court  pronounced  the  following  interlocutor : — **  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note  : 
Find  the  reclaimer  liable  to  the  respondent  in  expenses  of  process  since  the  date  of  the 
Lord  Ordinary's  interlocutor  reclaimed  against :  Allow  an  account  thereof,"  &c. 
Henry  Forsyth,  W.S.— David  Milne,  S.S.C— Agents. 

"  It  is  now  pleaded,  that  the  bond  of  presentation,  and  domicile  for  citation,  cannot 
be  held  applicable  to  the  present  action,  because  in  the  record  in  the  present  action 
the  sexual  connection  is  said  to  have  occurred  on  the  11th  and  during  the  subsequent 
days  of  July  1864,  not,  as  in  the  petition,  between  the  8th  and  27th  days  of  August  1864. 
The  Lord  Ordinary  is  of  opinion,  that  this  discrepancy  is  not  suflScient  to  vitiate  the 
proceedings.  The  identity  of  the  present  action  with  that  which  formed  the  ground 
of  the  proceedings  in  the  meditatione  fugcB  process  is  beyond  a  doubt.  The  pursuer, 
in  her  petition,  referred  to  an  action  to  be  raised  for  the  aliment  of  a  child  with  which 
she  was  then  pregnant,  and  of  which  the  respondent  Joseph  Borne  was  the  father,  in 
consequence  of  a  sexual  intercourse,  the  locality  of  which  is  specifically  described.  The 
present  is  just  [571]  that  action.  It  appears  to  the  Lord  Ordinary  that  the  error  (for  it  is 
admittedly  an  error)  in  stating  the  month  in  which  the  intercourse  took  place,  does  not 
so  affect  the  essence  of  the  case  as  to  render  the  present  action,  in  any  sound  sense,  a 
different  action  from  that  to  which  the  defender  became  boimd  to  answer  in  the  meditor 
tione  fugcB  process." 

*  Autfwrities  cited  for  Reclaimer.— Csi.m^he\\  r.  Hamilton,  Jan.  20,  1789,  Hume, 
82  ;  Cameron  or  M*Neill  r.  Stewart,  Nov.  18,  1823,  2  S.  439. 
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No.  114.  IV.|Macpherson,  571.    13  Mar.  1866.    Bill-Chamber,  Ist  Div.^ 

Lord  Mure,  M. 

Duncan  Macintybe,  ComplAmev, — Patton—N ,  C.  Campbell, 
Donald  MacRaild,  Respondent.— /SoZ.-ffen.  Young —Shand, 

Contract — Construction — Interdict, — An  obligation  was  undertaken  by  an  asaistant  to  a 
medical  man  not  to  *"  accept  of  the  practice  of  ...  in  the  case  of  its  being  offered  to  me, 
to  his  exclusion  and  disadvantage.  The  assistant  having  resigned,  a  resident  surgeon 
was  advertised  for,  and  the  assistant  was  elected.  He  alleged  that  his  former  em- 
ployer was  under  no  disadvantage  by  this,  because  he  resided  fourteen  miles  ofi,  and 
would  not  have  been  elected.  Held  that  the  acceptance  was  what  was  regarded 
as  the  disadvantage,  and  interim  interdict  granted  against  the  assistant's  practising 
in  the  district. 

[572]  The  complainer  Macintyre  is  a  doctor  of  medicine  practising  in  Fort-William 
and  surrounding  districts.  He  also  practises  at  the  slate  quarries  of  South  Ballachulish, 
Brecklet,  and  Camock,  and  for  this  purpose  he  has  been  in  use  to  employ  an  assistant, 
who  resided  near  Ballachulish,  and  visited  the  patients  daily,  while  Dr.  Macintyre 
visited  them  one  day  in  each  week,  or  on  specific  occasions  when  sent  for. 

About  the  16th  of  August  1864  the  complainer  engaged  the  respondent,  Donald 
MacRaild,  to  be  his  assistant.  The  respondent,  as  the  complainer  averred,  was  scarcely 
two  months  in  the  complainer's  employment  when  the  complainer  heard  that  he  was 
seeking  to  undermine  or  supplant  him.  On  communicating  the  information  he  had 
received  to  the  respondent,  tne  respondent  denied  that  he  had  ever  endeavoured  in 
any  way  to  injure  him,  and  expressed  his  willingness  to  come  under  a  written  obligation 
that  he  would  not  act  in  opposition  to  the  complainer  at  any  future  time,  but  would, 
to  the  beat  of  his  ability,  seek  to  advance  the  complainer's  interest.  Accordingly,  the 
respondent  wrote  and  delivered  to  the  complainer  the  following  obligation  : — "  I, 
Donald  MacRaild,  Licentiate  of  the  Faculty  of  Physicians  and  Surgeons  of  Glasgow, 
who  have  been  and  still  am  medical  and  surgical  assistant  to  and  for  Duncan  Macintyre, 
doctor  of  medicine,  FortrWilliam,  at  the  slate  quarries  South  Ballachulish,  for  the  last 
three  months,  a  capacity  in  which  I  always  acted  consistent  with  professional  honour, 
and  the  said  Duncan  Macintyre 's  interest,  do  hereby  solemnly  bind  myself  to  continue  to 
do  so  as  long  as  mv  connexion  with  him  as  assistant  lasts :  But  whereas  it  has  been  repre- 
sented to  the  said  Duncan  Macintyre  that  his  connexion  with  me  affected  the  safety 
of  his  present  position,  or  tended  to  do  so,  in  so  far  as  it  appears  I  have  been  represented 
to  him  as  using  direct  or  indirect  means  to  undermine  and  usurp  his  charge  of  practice 
at  Ballachulish ;  in  order  to  vindicate  my  own  professional  honour,  and  to  relieve 
the  said  Duncan  Macintyre  from  any  anxiety  arising  from  or  caused  by  any  such 
misrepresentations  for  the  present  or  the  future,  and  in  proof  of  my  integrity,  I  bind 
and  oblige  myself,  under  a  penalty  of  £500  sterling,  in  case  of  infringement  on  my 
part,  that  after  my  connexion  with  the  said  Duncan  Macintyre,  as  his  assistant,  has 
ceased,  I  shall  not  accept  of  the  practice  of  the  slate  quarries,  in  the  case  of  its  being 
offered  to  me,  to  his  exclusion  and  disadvantage,  at  any  future  period,  and  that  I  shall 
never  take  advantage  of  any  introductions  or  insight  into  his  affairs,  the  exigencies 
of  my  relations  with  him  as  his  assistant  require  I  should  have  and  know,  thereby 
settling  down  in  his  vicinity,  and  practising  to  his  detriment  or  in  opposition  to  him 
in  any  of  the  districts  in  which  he  practises  his  profession.  Be  it  therefore  known 
that,  in  the  event  of  my  infringement  on  this  agreement  or  promise,  or  any  part  thereof, 
the  said  sum  of  £500  sterling  is  to  be  paid  by  me  to  the  said  Duncan  Macintyre  or  his 
heirs  or  executors :  This  agreement,  in  so  far  as  my  engagement  is  concerned,  shall 
subsist  imtil  one  month's  previous  intimation  that  it  is  to  terminate  shall  be  given 
by  me  to,  or  received  by  me  from,  the  said  Duncan  Macintyre. 

**  In  witness  whereof,  these  presents,  written  on  this  and  the  preceding  page  by 
my  own  hand,  are  subscribed  by  me  at  Fort-William  the  28th  November  1864." 

This  was  a  note  of  suspension  and  interdict  brought  by  Macintyre,  praying  that 
MacRaild  might  be  interdicted  **  from  practising  medicine  or  surgery  at  the  slate 
quarries  of  South  Ballachulish,  and  in  the  adjacent  villages  of  South  Ballachulish, 
Brecklet,  and  Carnock,  where  the  workmen  at  the  said  quarries  reside,  and  from  other- 
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wise  interfering  with  the  professional  practice  of  the  complainer  and  his  assistant, 
William  Willoughby  Cole  Burton,  member  of  the  Royal  College  of  Surgeons  of  London, 
at  the  said  quarries,  and  in  the  said  villages/ 

The  complainer  stated  (Stat.  6) "  The  resnondent's  engagement  with  the  [673]  corn- 
plainer  having  terminated  on  the  30th  of  October  last,  the  complainer  employed  Mr. 
Burton  as  assistant-surgeon  in  his  room  and  place. 

*"  The  respondent  accordingly  left  the  said  quarries  on  the  3d  of  November  last ; 
but  in  violation  alike  of  professional  honour  and  his  foresaid  obligation,  he  returned 
thereto  on  or  about  the  5th  day  of  the  present  month  of  December,  for  the  avowed 
purpose  of  practising  there  as  a  medical  man  in  opposition  to  the  complainer.  He 
is  now  not  only  practising  there,  to  the  complainer's  detriment,  but  is  threatening 
to  settle  down  permanently  in  the  immediate  vicinity  of  the  slate  quarries  as  a  mediciu 
practitioner,  having  previously — ^that  is,  during  the  time  he  was  there  as  the  complainer's 
assistant — endeavoured  to  undermine  the  complainer  and  to  forward  his  own  interests 
with  the  tenants  of  the  quarries  and  the  workers  thereat,  to  the  pursuer's  disadvantage 
and  injury." 

The  respondent  stated ;— (Stat.  5)  **  In  the  end  of  November  1864  the  complainer 
represented  to  the  respondent  that  he  had  heard  that  the  respondent  was  endeavouring 
to  supersede  him  at  Ballachulish  quarries,  and  that  he  was  afraid  that  the  respondent 
would  interfere  with  his  practice  at  Fort-William,  and  settle  at  Fort^William  in  opposi- 
tion to  him,  and  he  wished  the  respondent  to  bind  himself  not  to  accept  the  post  of 
surgeon  at  the  slate  quarries  should  it  be  offered  to  him,  and  he  asked  the  respondent 
to  sign  an  obligation  to  that  efiect,  which  he  had  written  out.  The  respondent  de- 
clined to  agree  to  this,  but  stated  that  he  would  not  accept  this  post  to  the  efiect  of  ex- 
cluding the  complainer  from  the  appointment.  He  at  the  same  time  agreed  to  grant 
an  obUgation  in  terms  of  the  writing  founded  on,  stating  at  the  same  time  that  if  the 
post  were  at  any  time  offered  to  him,  and  the  complainer  for  any  reason  could  not 
or  would  not  accept  of  it,  then  the  respondent  would  consider  himself  at  liberty  to 
accept  of  it,  without  incurring  any  penalty.  The  respondent  thereupon  wrote  and 
signed  the  obligation  founded  on,  which  was  prepared  by  the  complainer.  The  pro- 
hibition therein  contained  as  to  settling  down  in  the  complainer's  vicinity,  and  practising 
in  opposition  to  him  in  the  district  in  which  he  was  practising  his  profession,  referred 
to  the  district  in  and  around  Fort-William  only,  and  not  to  ^llachuhsh  or  the  parish 
of  Appin."  (Stat.  6)  *"  The  respondent  found  himself  thereafter  uncomfortable  in  the 
situation  owing  to  the  complainer's  jealousy  and  manner  towards  him,  and  after  due 
notice  left  the  situation  and  the  district,  and  returned  to  Glasgow.  This  notice  was 
given  in  the  end  of  August  or  beginning  of  September,  and  at  the  complainer's  request 
the  respondent  was  induced  to  remain  till  30th  October,  when  the  engagement  came  to 
an  end.  The  complainer,  however,  requested  the  respondent  to  remain  for  a  few 
days  longer.  The  respondent  did  so  as  a  favour  to  the  complainer,  and  finally  left 
the  quarries  on  3d  November."  (Stat.  7) "  Thereafter  an  advertisement  in  the  following 
terms  appeared  in  the  Glasgow  Herald,  viz.: — *  Surgeon  Wanted. — A  resident  registered 
practitioner  is  wanted  at  Ballachulish  Slate  Quarries  immediately.  The  Gaelic  lan- 
guage is  indisx)ensable.  Applications,  post-paid,  with  copies  of  testimonials,  to  be 
addressed  to  Alex.  Pitcairn,  Ballachulish  Quarries,  by  Fort-William.'  As  this  advertise- 
ment shewed  that  a  practitioner  resident  at  Ballachulish  was  required,  and  as  the 
respondent  knew  the  complainer  could  not  accept  such  an  appointment,  which  inferred 
his  leaving  Fort-William,  the  respondent  applied  for  the  situation,  and  after  a  time 
was  appointed,  in  terms  of  a  letter,  copy  whereof  is  produced.  He  entered  on  the 
duties  on  5th  December  last  (1865),  and  since  that  date  he  has  been  practising  at  the 
quarries."  (Stat.  8)  "Before  the  respondent  applied  for  the  said  appointment  the 
complainer  had  ceased  to  hold  the  said  office,  and  it  had  been  decided  that  the  com- 
plainer should  not  be  continued  as  medical  man  at  the  quarries,  because  he  was  non- 
resident. If  the  respondent  had  not  applied  for  and  obtained  said  situation,  another 
of  the  candidates,  viz.  Dr.  [574]  Wilson  of  Bathgate,  would  have  been  appointed. 
The  complainer  applied  to  be  continued  on  the  old  footing,  doing  his  work  by  an 
assistant,  but  the  men  and  the  tenant  at  the  quarries  declined  the  proposal.  They 
acted  in  the  whole  matter  entirely  of  their  own  accord,  and  had  resolved  to  liave  a 
resident  practitioner  because  of  the  dissatisfaction  they  felt  at  the  previous  arrangement, 
and  in  consequence  of  the  complainer's  non-residence." 

The  Lord  Ordinary  pronounced  this  interlocutor  : — **  On  caution,  passes  the  note, 
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and  in  the  meantime  interdicts  the  respondent  from  practising  medicine  or  surgery 
at  the  slate  quarries  of  South  BallachuUsh,  and  in  the  adjacent  villages  of  South  Bal- 
lachuKsh,  Brecklet,  and  Carnock,  where  the  workmen  at  the  said  quarries  reside."  * 

MacBaild  reclaimed,  and  argued ; — The  obligation  is  not  absolute  in  its  terms. 
It  is  limited  to  practising  to  the  exclusion  and  disadvantage  of  the  complainer ;  but 
as  he  resides  at  Fort- William,  fourteen  miles  off,  and  cannot  himself  overtake  the 
practice  at  the  quarries,  he  is  under  no  disadvantage  by  the  respondent's  accepting  the 
practice  there,  where  a  resident  surgeon  is  required. 

At  advising, — 

LoBD  President. — This  is  a  note  of  suspension  and  interdict  by  Dr.  Macintyre 
for  the  purpose  of  having  Mr.  MacBaild  interpelled  from  practising  as  a  medical  man 
in  his  district. 

The  Lord  Ordinary  has  passed  the  note,  and  granted  interdict  on  caution ;  and 
against  that  interlocutor  MacBaild  has  reclaimed.  The  question  we  have  to  consider 
is,  whether  interim  interdict  should  be  granted  or  not. 

It  appears  that  MacBaild  had  acted  as  Dr.  Macintyre's  assistant  at  the  slate  quarries 
and  district  of  Ballachulish ;  and  we  have  a  document  before  us  called  an  obligation, 
on  which  the  case  of  the  suspender  rests.  That  document  is  a  peculiar  one.  It  sets 
forth  that  MacBaild  was  assistant  to  Dr.  A^cintyre ;  that  representations  had  been 
made  to  Macintyre  that  MacBaild  was  using  means  to  undermine  him,  and  usurp 
his  practice  at  Ballachulish ;  and  then  MacBaild,  in  order  to  vindicate  himself  from 
this  charge,  binds  himself,  when  his  connection  with  Macintyre  has  ceased,  not  to 
"  accept  of  the  practice  of  the  slate  quarries  in  the  case  of  its  being  offered  to  me,  to 
his  exclusion  and  disadvantage,  at  any  future  period,  and  that  I  shallnever  take  advan- 
tage of  any  introductions  or  insicht  into  his  aiffairs  the  exigencies  of  my  relations  with 
him  as  his  assistant  require  I  should  have  and  know,  thereby  settUng  down  in  his 
vicinity,  and  practising  to  his  detriment,  or  in  opposition  to  him  in  any  of  the  districts 
in  which  he  practises  his  profession."  It  appears  that  some  time  after  this  MacBaild 
resigned  the  office  of  assistant  to  Macintyre,  and  there  thus  came  to  be  a  vacancy  at 
the  quarries ;  and  it  is  said  that  the  vacancy  was  advertised  in  the  newspapers,  and 
that  candidates  appeared  in  the  field,  and  that  MacBaild  was  elected ;  and  he  says 
that  if  he  had  not  been  elected,  a  Dr.  Wilson  of  Bathgate  would  have  been.  That  is 
his  allegation ;  but  at  this  stage  of  the  case  we  cannot  have  any  evidence  of  that.  But 
it  does  not  appear  how  Dr.  Wilson  had  the  necessary  quaUfication  of  a  knowledge 
of  the  Gaelic  language.    But  MacBaild  was  elected,  and  returned  to  the  district. 

Dr.  Macintjrre  says  that  that  is  an  infringement  of  the  agreement — a  violation  of 
it ;  and  he  demands  of  MacBaild  a  fulfilment  of  his  obligation.  That  obligation  is 
[575]  very  stringent,  and  I  do  not  see  how  it  is  possible  to  hold  that  MacBaild  has  not 
fallen  under  the  provisions  of  his  own  obligation.  He  says, — "  I  shall  not  accept  of 
the  practice  of  the  slate  quarries  in  the  case  of  its  being  offered  to  me,  to  his  exclusion 
and  disadvantage." 

Macintyre  complains  that  MacBaild  has  accepted  of  practice  in  the  district,  and 
accepted  to  his  detriment.  MacBaild  does  not  deny  that  he  has  accepted  practice  in 
the  district,  but  he  says  that  by  so  doing  he  is  doing  nothing  to  Dr.  Macintyre's  dis- 
advantage or  detriment.  But  I  think  that  the  mere  acceptance  itself  is  the  thing 
that  is  to  be  regarded  as  to  Mr.  Macintyre's  detriment  and  disadvantage,  and  that 
to  say  that  if  MacBaild  had  not  taken  this  practice,  some  one  else,  but  not  Macintyre, 
would  have  got  it,  is  to  get  out  of  the  question  altogether.  I  therefore  see  no  reason 
for  disturbing  the  interlocutor. 

The  other  Judges  concurred. 

*  **  Note. — ^No  objection  was  made  to  passing  the  note,  so  that  the  discussion 
before  the  Lord  Ordinary  was  confined  to  the  question  of  interim  interdict ;  and 
had  the  respondent  been  ready  to  find  caution  for  any  loss  the  complainer  might  sustain 
through  his  continuing  to  practise  while  the  question  of  right  was  being  tried,  the  Lord. 
Ordinary,  while  passing  the  note,  would  have  been  disposed,  looking  to  the  special 
object  of  the  employment,  to  refuse  the  interim  interdict.  But,  as  the  respondent 
declined  to  adopt  this  suggestion,  the  Lord  Ordinary,  having  regard  to  what  was  done 
in  the  cases  of  Curtis,  29th  November  1831,  and  Watson,  14th  July  1863,  feels  that 
he  has  no  alternative  but  that  of  granting  interim  interdict  on  caution  by  the  com- 
plainer." 
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This  interlocutor  was  pronounced : — *"  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note :  Find  the 
reclaimer  liable  to  the  respondent  in  the  expenses,"  &c. 

Webster  &  Sproit,  S.S.C.— John  Patten,  W.S.— Agents. 


No.  115.  IV.  Macpherson,  575.     13  Mar.  1866.     2d  Div.--Lord  Ormidale,  R 

Ellen  Daesie  or  Sceai.es  and  Helen  Fleming  or  Darsie,  Pursuers  and 

Ilespondenta.  —Scott. 

Robert  Sckat.es  and  Jafiiiay  Sceales  (Executors  of  Stewai-t  Sceales), 

Defenders  and  Reclaimers.— if o?iro. 

Proof — Declarator  of  Marriage — Judicial  Examination  of  Party. — In  an  action  of 
declarator  of  marriage  by  habit  and  repute,  a  motion  to  have  the  pursuer  ordained 
to  be  judicially  examined,  refused. 

This  was  an  action  of  declarator  of  marriage,  in  which  the  pursuer  Ellen  Darsie 
concluded  to  have  it  declared  that  she  was  married  to  Stewart  Sceales  by  cohabitation 
and  repute.  The  defenders,  who  are  the  representatives  of  Stewart  Sceales,  moved 
the  Lord  Ordinary  (Ormidale)  to  ordain  the  pursuer  to  be  judicially  examined  before 
fixing  any  diet  for  proof.  The  Lord  Ordinary  refused  the  motion,  and  pronounced 
the  following  interlocutor : — "  Having  heard  counsel  for  the  parties,  on  the  motion 
of  the  defenders,  to  ordain  the  pursuer  to  be  judicially  examined  before  fixing  any  diet 
for  proof,  and  on  the  motion  of  the  pursuer  to  have  a  day  fixed  for  taking  the  proof 
to  be  allowed  in  this  case,  refuses  the  said  motion  of  the  defenders,  and  allows  the  parties 
a  proof  of  their  respective  averments,  and  to  the  pursuer  a  conjunct  probation  :  Grants 
diligence  at  the  instance  of  both  or  either  of  the  parties  against  witnesses  and  havers  : 
Appoints  said  proof  to  be  led  before  the  Lord  Ordinary  within  the  Parliament  House, 
Edinburgh,  upon  Tuesday  the  13th  day  of  March  1866,  at  ten  o'clock  a.m."  * 

*  "  Note. — Although  not  incompetent,  it  is  in  the  present  practice  of  the  Court 
unusual  to  appoint  the  parties  to  a  suit,  or  either  of  them,  to  be  judicially  examined. 

"  In  support  of  their  motion  to  have  the  pursuer  judicially  examined,  the  defenders 
cited  the  cases  A  B  t\  C  D,  23d  November  1843,  6  D.  342,  and  Mackenzie  t\  Stewart, 
5th  February  1848,  10  D.  611.  In  the  former  of  these  cases  the  judicial  examination 
was  allowed  with  difficulty,  subject  to  considerable  limitation,  and  in  respect  of  the 
peculiarly  suspicious  character  of  the  alleged  occurrences,  as  well  as  of  what  was  held 
to  be  undue  concealment  of  facts ;  and  in  the  latter  the  judicial  examination  was 
allowed  in  respect  of  the  secret,  or,  as  it  was  termed  by  one  of  the  learned  Judges,  the 
occult  nature  of  the  acts  alleged  as  the  origin  and  founda-£576]-tion  of  the  marriage. 
None  of  these  circumstances  occur  in  the  present  case.  On  the  contrary,  the  allega- 
tions of  the  parties,  be  they  true  or  false,  cantiot,  as  made,  be  said  to  suggest  any  undue 
concealment  of  facts,  or  to  refer  to  occurrences  of  a  peculiarly  secret  or  suspicious 
character. 

"  The  cases  relating  to  the  judicial  examination  of  parties  are  referred  to  at  page 
700  of  vol.  i.  of  Mr.  Fraser's  Treatise  on  Domestic  Eelations,  where  the  Lord  Ordinary 
thinks  the  general  rule  or  doctrine  on  the  subject  is  correctly  stated,  to  the  eflPect  that 
*  in  modern  times  it  is  a  proceeding  regarded  with  less  favour,  and  it  would  appear 
will  not  be  allowed,  except  in  cases  where  the  Court,  in  considering  the  whole  circum- 
stances, the  averments  of  parties  as  stated  on  the  record,  and  the  mode  in  which  the 
Eroceedings  have  been  carried  on,  and  by  contrasting  the  whole  facts  and  circumstances 
efore  them,  find  solid  ground  for  suspicion,  and  undue  concealment  of  material  facts 
within  the  knowledge  of  parties.'  The  Lord  Ordinary  cannot  find  any  support  in 
the  present  case  for  the  appUcation  of  the  doctrine  or  rule  as  so  stated 

"  The  result  is,  that  the  Lord  Ordinary  can  see  no  sufficient  cause  for  departing 
from  the  ordinary  practice,  by  appointing  the  pursuer  to  be  judicially  examined.     He 
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[576]  Tlie  case  came  up  on  10th  March  on  a  reclaiming  note  against  this  inter- 
locutor. 

Monro,  for  defenders. — In  a  consistorial  action  of  this  kind  it  used  to  be  the  custom 
that  both  the  pursuer  and  defender  should  be  judicially  examined. 

Lord  Justice-Clerk. — Has  a  judicial  examination  ever  been  allowed  in  an  action 
of  declarator  of  marriage  founded  on  cohabitation  and  repute  % 

Monro. — I  do  not  know  of  any  case  in  point. 

Lord  Justice-Clerk. — It  would  require  a  most  exceptional  case  to  induce  the 
Court  to  grant  such  a  motion  as  this.  This  is  the  first  time,  so  far  as  I  am  aware, 
that  such  a  motion  has  been  made. 

Judicial  examination  is  an  exceedingly  delicate  proceeding,  especially  in  consistorial 
actions.  I  know  of  no  case,  at  least  in  modern  times,  where  such  a  course  of  procedure 
has  been  allowed,  and  it  should  not  be  attempted  now  that  the  party  can  be  examined 
as  a  witness,  except  in  cases  surrounded  by  circumstances  of  the  strongest  suspicion, 
and  no  such  circumstances  have  been  stated  in  the  present  case.  A  case  of  this  sort 
necessitates  an  inquiry  into  the  whole  life  of  the  pursuer  and  defender,  and  the  proof 
which  must  be  led  will  give  the  defender  all  the  advantage  which  he  would  have  gained 
if  we  had  granted  his  motion. 

The  other  Judges  concurred. 

The  Court  pronounced  this  interlocutor : — "  The  Lords  having  heard  counsel 
in  support  of  the  reclaiming  note  against  Lord  Ormidale's  interlocutor  of  28th  February 
1866,  refuse  said  note,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary  :  Find  the 
reclaimer  liable  in  expenses  since  the  date  of  the  interlocutor  complained  of;  and 
remit  to  the  Auditor  to  tax  the  same  and  to  report,  with  power  to  the  Lord  Ordinary 
to  decern  for  the  taxed  amount  of  expenses.'' 

Melville  &  Lindbsay,  W.S.— A,  Pearson  Scotland,  S.S.C.— Agents. 


No.  116.  IV.  Macpherson,  577.     13  Mar.  1866.    2d  Div.,  Bill-Chamber.— 

Lord  Mure,  I. 

Petek  Anderson,  Petitioner.— (ri^ord. 

Bankrupt  Act,  19  <^  20  Vict.  c.  79,  sects.  31  and  32 — Recall  of  Sequestration — NobUe 
Officium. — ^A  B*s  estates  were  sequestrated,  and  an  abbreviate  entered  in  the  Segister 
of  Inhibitions,  but  after  sequestration  no  further  proceedings  took  place  under  the 
statute,  as  by  an  arrangement  between  him  and  his  whole  creditors  he  was  discharged. 
A  petition  for  recall  of  the  sequestration  having  been  presented  in  the  Bill-Chamber, 
the  Court,  of  new,  appointed  a  meeting  of  cr^tors  to  be  held  for  the  election  of  a 
trustee,  and,  after  production  of  a  certificate  by  the  agent  that  no  creditor  had  appeared 
at  the  meeting,  declared  the  sequestration  at  an  end. 

This  petition  for  recall  of  sequestration  was  presented  to  the  Lord  Ordinary  on  the 
Bills  by  a  sequestrated  bankrupt,  with  the  concurrence  of  certain  parties  who  were 
his  creditors  at  the  date  of  sequestration  (including  the  creditor  who  had  concurred 
with  the  bankrupt  in  the  petition  for  sequestration). 

The  circumstances  in  which  the  application  was  made  are  set  forth  in  the  note  of 
the  Lord  Ordinary,  in  reporting  the  case  to  the  Second  Division.  * 

has  therefore  refused  to  do  so,  and  appointed  the  proof  to  proceed  on  Tuesday  the 
13th  March.  If,  however,  the  defenders  should  reclaim  against  the  Lord  Ordinary's 
interlocutor,  it  may  be  necessary,  whether  the  interlocutor  is  adhered  to  or  not,  to 
have  the  day  for  the  proof  postponed." 

*  "  Note. — ^This  is  an  application  by  a  bankrupt,  made  with  the  concurrence  of 
his  creditors,  to  have  his  sequestration  recalled,  or  declared  to  be  at  an  end ;  but  in 
such  pocuhar  circumstances  that  the  Lord  Ordinary  has  thought  it  advisable  to  report  it 
for  decision. 

"  It  appears  from  the  petition  that  sequestration  was  awarded  in  April  1864,  and 
that,  under  the  provision  of  sect.  48  of  the  Bankrupt  Act,  an  abbreviate  of  the  petition 
and  deliverance  was  recorded  in  the  Begister  of  Inhibitions  in  the  usual  way.    But 
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After  hearing  counsel  for  the  petitioner,  the  Court,  on  27th  Febriiarjr  1866,  pro- 
nounced the  following  interlocutor : — "  Having  heard  counsel  for  the  petitioner,  before 
answer  to  the  competency  of  the  petition  otherwise,  appoint  the  deliverance,  dated 
22d  April  1864,  of  the  Lord  Ordinary  on  the  fiiUs,  awarding  sequestration  of  the  estates 
of  the  petitioner,  Peter  Anderson,  and  appointing  a  meeting  to  be  held  for  the  election 
of  a  trustee,  and  also  this  deliverance,  to  be  advertised  in  the  Edinburgh  Gazette  of 
27th  Februarv,  and  in  the  London  Gazette  of  2d  March  1866 ;  and,  of  new,  appoint 
a  meeting  of  the  creditors  of  the  said  Peter  Anderson  to  be  held  within  Dowells  Rooms, 
No.  18  Gteorge  Street,  Edinburgh,  on  Friday  the  9th  day  of  March  1866,  at  two  o'clock 
afternoon,  for  the  election  of  a  trustee  or  trustees  in  succession  on  the  estates  of  the 
said  Peter  Anderson." 

On  13th  March  the  case  was  again  called,  when  the  petitioner's  counsel  stated  that 
no  creditor  had  appeared  at  the  meeting.  * 

[578]  I^M)  Justicb-Clerk.— This  is  a  case  for  assistance  from  the  Court.  The 
petitioner  cannot  get  out  of  the  position  of  a  sequestrated  bankrupt,  except  by  our 
interposition.  The  petitioner  aslu  the  Court  to  recall  the  sequestration,  or  declare 
it  at  an  end,  and  to  declare  him  reinvested  in  his  estates;  and  to  grant  warrant 
authorising  the  keepers  of  the  Register  of  Sequestrations  and  of  the  Register  of  Inhibi- 
tions to  enter  the  decree  recalling  the  sequestration.  I  think  we  must  grant  the  prayer 
of  the  petition. 

Lord  Cowan. — ^What  weighs  with  me  most  is,  that  the  concurring  creditor  in  the 
sequestration  concurred  in  this  application  for  recall.  In  the  special  circumstances 
of  the  case,  I  am  of  opinion  that  we  must  declare  this  sequestration  at  an  end,  in  terms 
of  the  prayer. 

Lord  Benholme  concurred. 

Lord  Neaves. — ^The  Court  could  not  have  done  this  without  a  meeting  of  creditors. 
But  if  the  creditors  will  not  accept  of  the  diligence  in  their  favour  which  the  sequestra- 
tion creates,  the  Court  may  take  the  matter  into  their  own  hands.  The  agent  should 
put  in  a  statement  certifying  what  took  place  at  the  meting  of  creditors.  An  affidavit 
is  unnecessary.  The  agent  is  an  officer  of  Court,  and  pledges  his  professional  credit 
for  the  truth  of  his  certificate. 

A  minute  having  been  lodged,  with  a  certificate  by  the  petitioner's  agent. 

The  Court  pronounced  the  following  interiocutor : — **  The  Lords  having  resumed 
consideration  of  this-  petition,  with  copies  of  the  Edinburgh  and  London  Gazettes,  of 
date  27th  Februarv  and  2d  March  1866,  with  the  certified  minute.  No.  38,  and  heard 
counsel.  Declare  tne  sequestration  of  the  estates  of  the  petitioner,  Peter  Anderson, 
awarded  by  the  Lord  Ordinary  on  the  Bills  on  the  22d  April  1864,  at  an  end,  and  the 
petitioner,  Peter  Anderson,  reinvested  in  his  estates ;  and  grant  warrant  for  recording 
this  deliverance  in  the  Register  of  Sequestrations  and  in  the  Register  of  Inhibitions." 

Jabies  Renton,  S.S.C— Agent. 

beyond  this,  it  does  not  appear  that  any  proceedings  have  been  taken  under  the  statute ; 
because,  immediately  after  sequestration  had  been  thiis  awarded,  negotiations  took 
place  between  the  petitioner  and  his  creditors,  with  a  view  to  a  settlement,  which 
resulted  in  an  arrangement  between  them,  by  which  the  petitioner  has  been  dis- 
charged of  all  his  debte. 

"  This  was,  however,  effected  without  the  machinery  of  the  Bankrupt  Act  having 
been  called  into  operation.  For  none  of  the  usual  notices  were  inserted  in  the  Gazette  ; 
no  statutory  meeting  of  creditors  was  held ;  no  trustee  was  appointed ;  and  there  was 
no  ranking  of  creditors  in  the  sense  of  the  statute. 

"  In  these  circumstances,  the  petitioner  being  anxious  to  have  his  sequestration 
judicially  declared  to  be  at  an  end,  and  the  necessary  marking  made  upon  the  registers, 
has  presented  this  application.  But  as  the  jurisdiction  which  the  Lord  Ordinary 
exercises  in  such  matters  is  purely  statutory,  and  the  case  is  one  which  can  scarcely 
be  said  to  come  within  the  provisions  either  of  section  31  or  32  of  the  Act,  which 
regulate  the  recall  of  the  sequestration,  inasmuch  as  there  was  no  ranking  of  creditors 
in  the  sense  of  the  statute,  the  Lord  Ordinary  doubts  his  jurisdiction  to  dispose  of  it ; 
and  he  has,  therefore,  taken  it  to  report  as  involving  a  point  of  some  importance,  both 
in  a  general  point  of  view,  and  as  affecting  the  interests  of  the  petitioner." 

*  Stewart  v,  Chalmers,  June  14, 1864,  ante,  vol.  ii.  1216 ;  Struthers,  March  7, 1861, 
23  D.  702  ;  Tolmie,  Nov.  26,  1853,  16  D.  105 ;  Kirkland,  July  8,  1836,  14  S.  1118. 
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No.    117.  IV.  Macpherson,    578.     15   Mar.    1866.    2d   Div.— Sheriff   of 

Perthshire,  R 

Jamks  Sidey  and  John  Dewar  (Executora  of  John  Gow),  Pursuers  and 

B,espondeiita.— Mackenzie— H.  J.  Moncreiff, 

John  Sm,  Defender  and  AdwocsLtow—Fraser— Scott. 

Proof — Loan — Reference  to  Oath — Extrinsic  and  Intrinsic. — In  an  action  concluding 
for  repayment  of  a  sum  advanced  "  in  loan,"  the  pursuer  averred  that  an  advance 
was  made  to  the  defender  in  loan.  The  defender  admitted  receipt  of  the  money, 
but  stated  that  it  had  been  paid  to  him  for  services.  The  pursuer  referred  the  "  facts 
and  circumstances  of  the  case "  to  the  defender's  oath.  Terms  of  oath  which  held 
negative  of  the  reference. 

Sidey  and  Dewar,  executors  of  the  late  John  Gow,  farmer,  Pittendynie,  respondents 
in  the  advocation,  raised  this  action  against  Sim,  the  advocator,  in  the  Sheriff-court 
in  Perth,  in  which  they  concluded  for  payment  of  £220  sterUng,  "  being  cash  advanced 
by  the  said  deceased  John  Gow  to  the  defender,  Sim,  in  loan,  on  or  about  the  29th 
November  1860."  The  money  was  advanced  to  the  defender  by  a  draft  in  his  favour 
on  the  Central  Bank  in  these  terms :— "  Pittendynie,  29th  Novr.  1860.--Debit  my 
account  with  Central  Bank  of  Scotland  two  hundred  and  twenty  pounds  stg.  to  the 
bearer  John  Sim.    (Signed)  John  Gow." 

The  pursuers  averred ; — (Cond.  10)  "  Before  receipt  of  said  draft  from  Mr.  Gow 
the  defender  had  applied  for  a  loan  of  a  sum  of  £220  sterling,  or  thereby,  to  enable 
him  to  pay  said  rent ;  and  it  was  in  pursuance  of  that  application,  and  as  a  loan,  that 
Mr.  Gow  gave  the  draft  to  the  defender." 

The  defender  admitted  that  he  received  the  money,  but  averred  that  it  was  given 
as  part  payment  of  a  claim  which  he  had  against  Gow  for  services,  and  denied  that  it 
was  given  in  loan. 

On  the  26th  of  March  the  Sheriff-substitute  pronounced  the  following  interlocutor  : 
— "  Finds  that  the  summons  concludes  for  payment  of  a  certain  [579]  sum,  *  being 
cash  advanced  in  loan : '  Finds  that  the  writ  No.  7  does  not  of  itself  prove  the  loan 
libelled ;  therefore  allows  the  pursuers  to  prove  the  same  by  the  writ  or  oath  of  the 
defender." 

On  appeal  the  Sheriff  adhered  ;  upon  which  the  pursuers  referred  "  the  whole  facts 
and  circumstances  of  the  case  to  the  oath  of  the  defender."  The  material  portions  of 
the  deposition  are  as  follows  : — "  I  began  to  assist  the  deceased  John  Gow  in  his  business 
in  July  1851,  and  continued  to  do  so  down  to  about  the  28th  April  1862.  I  married 
a  daughter  of  Mr.  Gow  in  July  1851.  Went  to  reside  at  Kinvaid  in  July  1851.  Mr. 
Grow  had  both  farms,  Kinvaid  and  Pittendynie,  at  that  time.  There  .was  a  dwelling- 
house  at  Kinvaid.  I  and  my  wife  have  ever  since  resided  in  part  of  the  dwelling-house. 
When  I  went  to  Kinvaid  Mr.  Gow  had  a  foreman  on  each  farm,  with  the  ordinary  staff 
of  servants.  I  took  the  farm  of  Kinvaid  at  Martinmas  1859.  Mr.  Gow  continued  to 
have  a  foreman  at  Kinvaid  down  to  the  time  of  my  becoming  a  tenant.  But  I  add, 
I  took  the  management.  From  the  time  I  so  went  to  Kinvaid,  I  assisted  Mr.  Gow 
in  managing  both  farms,  and  in  his  business  both  in  buying  and  selling.  Sometimes 
he  bought  and  sold  ;  sometimes  he  did  not.  He  did  not  do  so  generally,  and  not  without 
my  concurrence,  and  especially  in  buying  and  selling  stock.  This  arrangement  was 
made  before  I  went  to  Kinvaid.  There  was  a  bargain  as  to  remuneration.  This  bargain 
was  made  at  Birnam  on  5th  April  1851.  My  wife  was  present,  and  none  else.  She 
was  not  then  married  to  me.  I  was  to  get  £40  in  the  year  to  assist  him.  He  promised 
to  pay  me  that  sum.  At  Martinmas  1852  he  said  he  was  in  straitened  circumstances, 
and  he  owed  sums,  and  therefore  asked  me  to  continue,  and  he  would  pay  me.  All 
I  got  from  him  before  the  sum  sued  for  was  £30  in  1858.  After  getting  the  sum  sued 
for,  Mr.  Gow  never  asked  me  to  meet  him  for  the  purpose  of  granting  a  bill  for  the  sum. 
We  met  in  Mr.  Dewar's  shop  almost  every  Friday,  being  the  market  day.  He  never 
on  any  such  occasion  spoke  of  my  granting  him  a  voucher  for  the  said  sum.  I  never 
heard  a  bill  spoken  of,  and,  therefore,  I  never  objected  that  I  would  not  be  able  to  meet 
it  when  it  became  payable.    I  kept  no  books,  and  made  no  entry  of  the  money  so 
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got  from  Mr.  Gow.    When  I  got  the  money  he  never  asked  any  written  account  of 
my  claim,  and  I  gave  him  no  such  account.    I  applied  to  him  for  the  money,  and  he 

fave  me  the  check  on  the  Central  Bank.  Of  course  I  went  to  him  to  ask  the  money, 
do  not  mind  what  passed.  I  asked  money,  in  order  to  pay  something.  I  suppose  he 
knew  I  had  rent  to  pay.  I  was  due  a  sum  of  rent  about  equal  to  the  sum  I  got  from 
him.  I  could  not  say  what  passed,  or  whether  rent  was  spoken  of.  Part  of  the  money 
went  to  pay  my  rent.  I  thmk  I  said  I  wanted  £220  from  him.  He  answered — ^would 
I  not  want  more  1  I  said  that  sum  would  do.  I  remember  nothing  more  that  was 
said.  He  then  gave  me  the  cheque.  He  did  not  ask,  and  I  gave  him  no  receipt  for  the 
money.  I  am  not  aware  that  I  had  any  preyious  conversation  with  him  as  to  m.y 
wanting  the  money.  When  I  got  the  check  I  cannot  say  if  anything  was  said  as  to 
remuneration  of  my  services,  as  it  is  so  long  ago,  and  I  do  not  remember  what  was 
said ;  but  he  knew  well  enough  of  my  claim  for  services.  We  had  often  talked  over 
this ;  but  I  am  not  aware  if  we  did  so  about  that  time.  The  sum  was  paid  me  for  my 
services,  and  for  assisting  him  in  his  business.  I  could  not  say  whether  we  mentioned 
the  sum  due  me  for  my  services,  but  we  often  talked  over  the  matter,  and  I  have  no 
doubt  we  did  not  mention  the  sum.  We  spoke  of  it  repeatedly,  but  I  do  not  know  all 
that  passed  between  us.  After  the  advance  of  the  money,  and  the  first  time  I  met  Mr. 
Gow,  two  or  three  days  after  the  advance,  he  said  it  was  all  right,  and  asked  if  I  had 
got  a  receipt  for  my  rent.  At  the  time  I  went  to  Kinvaid  I  was  in  business  as  a  cattle- 
dealer,  and  keeping  myself,  and  realising  a  good  trifle — ^more  than  the  £40  he  promised 
me.  Gow  took  no  charge  of  the  business  on  Kinvaid.  Som&{580]-tiine8  he  gave 
advice,  but  he  took  very  little  management.  On  the  first  occasion  I  so  saw  him  after 
the  advance,  Gow  said  tnat  was  so  much  of  the  payment  of  debt  off  his  head.  This  was 
all  I  recollect  he  said  as  to  debt.  When  I  got  the  cheque  nothing  was  said  as  to  loan. 
The  amount  of  the  cheque  did  not  pay  the  whole  of  my  claim  for  services.  Generally, 
I  did  not  get  the  amount  in  the  cheque  in  loan." 

The  Sheriff-substitute  held  this  oath  to  be  affirmative  of  the  reference,  and  the 
Sheriff  adhered.    The  defender  thereafter  brought  a  note  of  advocation. 

The  case  was  reported  to  the  Second  Division. 

The  defender  pleaded,  inter  aliat  that  the  oath  was  negative  of  the  reference,  and 
not  affirmative,  as  held  by  the  Sheriff.* 

Lord  Justice-Glerk. — ^It  is  material  to  observe  what  the  nature  of  the  action 
is.  It  is  an  action  for  payment  of  £220,  "  being  cash  advanced  by  the  deceased  John 
Gow  to  the  defender  Sim  in  loan  "  in  1860. 

The  pursuer  had  no  written  evidence  of  this  loan,  but  he  averred  that  the  money 
had  been  advanced  in  the  form  of  a  cheque,  signed  by  Gow,  and  received  by  the  de- 
fender, and  taken  by  him  to  the  Central  Bank,  and  that  he  then  received  the  money, 
and  applied  it  to  his  own  use  in  making  payment  of  the  rent  of  a  farm  held  by  him 
of  the  Duke  of  Athole.  The  whole  of  these  facts  are  admitted  on  record  by  the  defender  ; 
and  if  the  contention  that  these  facts  are  sufficient  to  raise  the  presumption  of  loan  were 
sound,  there  is  sufficient  here  for  judgment,  and  the  Sheriffs  having  sustained  the  refer- 
ence to  oath  would  have  been  a  mistake. 

But,  instead  of  resting  upon  the  admissions  in  the  record,  the  pursuer  proceeded 
to  refer  the  cause  to  the  defender's  oath,  because  he  saw  there  were  other  facts  to  be 
proved  which  were  necessary  for  his  success.    What  were  these  1 

One  was  his  averment  in  cond.  10,  that  "  it  was  in  pursuance  of  that  application, 
and  as  a  loan,  that  Mr.  Gow  gave  the  draft  to  the  defender."  Can  there  be  the  smallest 
doubt  that  that  was  the  fact  which  was  referred  to  the  defender's  oath  1  Not  whether 
he  had  received  the  money — because  he  admitted  he  had — but  whether  it  was  on  loan. 
And,  I  think,  the  pursuer  had  no  other  course  than  to  refer  this  to  his  adversary's 
oath. 

The  question  then  is,  what  answer  has  been  made  in  the  deposition  1  The  deposition 
is  not  satisfactory.  The  examination  was  not  very  well  conducted,  and  the  defender 
was  not  willing  to  answer  the  questions  put.  But  we  have  to  ascertain  quid  jurattim 
est. 

What  he  says  is,  He  had  been  engaged  to  render  certain  services  to  Gow,  and  for 
these  he  was  to  get  £40  a-year ;  that  Gow  was  in  straitened  circumstances,  and  asked 

*  Forman  v.  Bookless,  Feb.  27,  1864,  antey  vol.  ii.  p.  787  ;  Ersk.  iv.  2,  11  ;  Aitken 
V,  Finlay,  Nov.  10,  1702,  M.  13,205;  Hamilton  v.  Struthers,  Dec.  2,  1858,  21  D.  51. 
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the  defender  to  continue,  and  he  would  pay  him ;  that  he  received  only  one  payment 
of  £30  in  all  in  1858.  He  says,  "  When  I  got  the  money  he  never  asked  any  written 
account  of  my  claim,  and  I  gave  him  no  such  account.  I  applied  to  him  for  the  money, 
and  he  gave  me  the  check  on  the  Central  Bank.  Of  course  I  went  to  him  to  ask  the 
money.  I  do  not  mind  what  passed.  I  asked  money,  in  order  to  pay  something. 
I  suppose  he  knew  I  had  rent  to  pay.  I  was  due  a  sum  of  rent  about  equal  to  the  sum 
I  got  from  him.  I  could  not  say  what  passed,  or  whether  rent  was  spoken  of.  Part 
of  the  money  went  to  pay  my  rent.  I  think  I  said  I  wanted  £220  from  him.  He 
answered.  Would  I  not  want  more  1  I  said  that  sum  would  do.  I  remember  nothing 
more  that  was  said.  He  then  gave  me  the  cheque.  He  did  not  ask,  and  I  gave  him  no 
receipt  for  the  money.  I  am  not  aware  that  I  had  any  previous  conversation  with  him 
as  to  my  wanting  the  money.  When  I  got  the  check  I  cannot  say  if  anything  was  said 
as  to  remuneration  of  my  services,  as  it  is  so  long  ago,  and  I  do  not  remember  what 
was  said ;  but  he  knew  well  enough  of  my  claim  for  services.  We  had  often  talked 
over  this  ;  but  I  am  not  aware  if  we  did  so  about  that  time.  The  sum  was  paid  me 
for  my  services,  and  for  assisting  him  in  his  business.  I  could  not  say  whether  we 
mentioned  the  sum  due  me  for  my  services,  but  we  often  talked  over  the  matter,  and 
I  have  no  doubt  we  did  not  mention  the  sum.  We  spoke  of  it  repeatedly,  but  I  do 
not  know  all  that  passed  between  us."  Again,  "  On  the  first  occasion  I  so  saw  him  after 
the  advance,  Gow  said  that  was  so  much  of  the  payment  of  debt  off  his  head.  This 
[581]  was  all  I  recollect  he  said  as  to  debt."  Now,  does  that  prove  that  the  money  was 
advanced  in  loan  'i  It  is  impossible  to  say  that  it  does.  The  oath  is  to  the  effect  that 
the  money  was  not  advanced  on  loan,  but  on  a  different  footing,  as  the  discharge  of 
an  obligation. 

But  then  it  is  said  that  the  allegation  that  Gow  owed  the  defender  money  is  extrinsic, 
and  cannot  be  taken  into  account.  That  argument  rests  upon  a  misunderstanding 
of  the  cases,  and  of  the  principle  of  law  which  runs  through  them. 

W^hen  the  question  referred  to  oath  is  whether  there  was  a  loan,  it  may  be  true, 
that  if  the  defender  cannot  say  that  the  advance  was  made  on  any  other  footing,  there 
is  a  certain  presumption  that  it  was  on  loan.  But  I  do  not  see  how  it  can  be  extrinsic, 
to  say  he  received  the  money  on  a  different  footing.  If  he  does,  he  may  say  either  that 
it  was  a  gift,  or  that  it  was  paid  in  extinction  of  an  obligation. 

There  is  ample  authority  to  shew,  that  if  he  swears  either  of  these  things,  the  oath 
is  negative  of  the  reference.  In  the  case  of  Stewart  v,  Walpole,*  there  was  no  written 
evidence,  and  so  there  was  a  reference  to  oath.  The  defender  swore  that  the  advance 
was  a  free  gift.  The  Court  held  that  gift  was  clearly  intrinsic.  Aitken  v,  Finlay  was 
an  example  of  the  other  class  of  cases.  In  that  case  the  defender  acknowledged  that 
he  had  received  the  money,  but  added,  that  it  was  in  payment  of  a  sum  due  by  the 
pursuer,  and  that  he  never  promised  to  repay  it. 

These  are  both  very  clear  cases,  in  which  the  judgment  cannot  be  found  fault  with. 
There  is  another  class  of  cases  which  is  clearly  distinguishable,  where  the  oath  of  the 
defender  resolves  into  a  claim  of  compensation,  and  that  is  justly  held  extrinsic,  because 
there  is  no  natural  connection  between  the  sum  advanced  and  the  sum  due.  There 
is  a  great  difference  where  the  sum  said  to  have  been  advanced  in  loan  is  sworn  to  have 
been  paid  in  extinction  of  an  obligation,  from  the  case  of  an  oath  that  it  was  received 
as  a  loan,  but  that  the  deponent  has  a  counter  claim  which  extinguishes  it. 

There  is  a  case  in  the  Dictionary  which  is  as  near  the  confines  of  the  two  classes 
of  cases  as  possible,  that  of  Lauder  v.  M'Gibbon  and  De  Medina,  M.  13,206.  The  pur- 
suer in  that  case  had  transactions  with  a  music-master  and  De  Medina,  a  portrait- 
painter,  and  he  brought  an  action  against  them  for  payment  of  a  certain  sum  as  the 
Erice  of  goods  furnished  to  them,  and  referred  it  to  their  oaths.  M'Gibbon  acknow- 
dged  the  receipt  of  some  goods,  but  adjected  this  quality,  that  he  received  them  in 
consequence  of  an  agreement  for  teaching  the  pursuer  the  violin.  De  Medina  also 
acknowledged  the  receipt  of  some  goods,  with  this  quality,  that  he  got  them  in  considera- 
tion of  pictures  he  was  to  draw  of  the  pursuer  and  his  lady,  that  he  had  made  ready 
canvases,  and  was  still  wiUing  to  perform  his  part  of  the  agreement.  The  Court  found 
these  qualities  intrinsic ;  and  thoueh  the  plea  approached  very  nearly  to  compensation, 
still  I  think,  on  consideration,  it  belongs  really  to  the  other  class,  and  is  consistent  with 
the  authorities. 

*  Stewart  t\  Walix)le,  Feb.  2,  180i,  Hume,  41 G. 
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Lord  Cowan. — ^I  have  no  difficulty  in  adopting  the  conclusion  to  which  your  Lord- 
ship has  come.  I  think  the  Sheriffs  have  misconceived  the  principle  that  runs  through 
that  series  of  cases  which  culminated  in  Thomson  v,  Geikie,  * — a  principle  which  I  shomd 
be  most  unwilling  to  throw  any  doubt  upon.  In  dubio,  acknowledgment  of  the  receipt 
of  money  is  presumed  to  infer  obUgation  to  repay,  but  this  presumption  will  be  destroyed 
when  it  is  proved  habUi  modo  that  the  money  was  received  in  payment  of  debt,  or  for 
some  legitimate  purpose  or  object  duly  fulfilled  by  the  receivers.  The  presumption 
of  obligation  to  repay  may  be  thus  entirely  obviated.  The  question  here  regards  the 
effect  and  meaning  of  an  oath  of  reference.  That  there  may  be  in  the  oath  such  a 
marked  acknowledgment  of  money,  received  as  to  raise  the  presumption  of  loan,  just 
as  in  a  writing,  is  undoubted.  But  what  is  the  simple  case  to  be  decided  1  A  loan  can 
only  be  proved  by  writ  or  gath.  There  is  no  writing,  and  it  was  indispensable  to  refer, 
not  the  subsistence  only,  but  the  constitution  of  the  debt  to  the  defender's  oath.  All 
that  remains  is,  quid  juratum  est?  It  is  impossible  for  me  to  say  that  the  oath  proves 
the  money  was  given  in  loan.  The  defender,  on  the  contrary,  expressly  swears  that 
it  was  given  in  payment  of  services.  Though  I  think  the  oath  is  in  some  respects  un- 
satLfactory,  I  cannot  lay  it  all  aside,  and  sav  there  is  no  truth  in  it,  so  as  to  justify  the 
entire  rejection  of  the  intrinsic  quality,  under  which  the  [582]  admission  of  the  receipt 
of  the  money  is  made.  The  defender  says  he  served  for  six  years,  and  was  to  receive 
£40  a-year,  and  only  received  £30  during  all  that  time.  If  this  is  so,  the  payment  of 
£220  would  not  exhaust  all  his  claim,  including  interest.  The  statement  quaUfies  the 
constitution  of  the  alleged  debt.  There  is  no  other  evidence  of  the  loan  alleged  as  the 
foundation  of  the  action  but  this  qualified  admission  of  the  receipt  of  money.  It  is 
not  compensation  which  the  defender  pleads,  for  the  loan  in  that  view  must  be  held 
proved,  and  the  subsistence  of  the  claim  as  a  debt  destroyed  by  the  alleged  compensatory 
claim.  Any  statement  of  that  kind  would  have  been  extrinsic,  and  must  have  been 
disregarded.  The  oath  here  emitted  amounts  to  an  express  denial  of  the  constitution 
of  the  debt,  according  to  its  sound  construction, — ^the  quality  adjected  to  the  admission 
of  the  receipt  of  the  money  being  clearly  intrinsic. 

Lord  Benuolme. — ^This  is  certainly  a  delicate  case,  and  it  is  very  desirable,  as  we 
are  altering  the  Sheriff's  interlocutor,  that  it  should  be  distinctly  understood  on  w^hat 
our  judgment  is  founded.  A  great  deal  of  the  pursuer's  argument  is  based  on  law 
which  I  cannot  dispute, — as,  for  example,  if  on  oath  a  party  says  I  got  money  on  loan, 
but  the  debt  was  afterwards  wiped  out  by  counter  claims,  that  will  not  do.  If  he  admits 
the  advance,  it  will  not  do  that  he  swears  that  in  his  opinion  there  is  a  compensating 
debt  due  to  him.  But  the  nicety  of  the  present  case  is  this,  that  the  defender  admits 
receipt  of  the  money,  and  says,  /  consider  that  it  was  given  in  payment  of  a  previous 
debt,  without  asserting  that  it  was  paid  to  him  on  that  footing. 

Both  parties  must  concur  in  regarding  the  payment  as  the  extinction  of  a  debt. 
I  should  have  had  great  doubts  if  the  deposition  here  had  borne — "  I  got  the  money 
from  my  father-in-law.  I  took  it  as  the  payment  of  a  debt.  I  cannot  say  he  gave  it 
to  me  as  such,  but  I  was  entitled  so  to  regard  it." 

The  nicety  of  the  case  is  that  the  defender  has  not  said  this.  If  he  had,  I  would 
not  have  concurred  in  altering  the  Sheriff's  judgment.  But  the  defender  sajrs  that 
the  money  was  paid  for  his  services — ^in  extinction  of  the  obligation.  It  is  true  he  sa}^ 
he  does  not  remember  the  words  w^hich  passed  between  him  and  his  father-in-law  when 
the  money  was  paid,  but  he  says  it  was  paid  for  his  services. 

Are  we  to  hold  that  he  says  what  was  false  1  I  cannot  find  anything  in  the  de- 
position to  lead  me  to  the  conclusion  that  he  swears  falsely  when  he  states  that  he  got 
it  in  payment  of  the  debt  due  to  him,  or  when  he  states  that  Gow  afterwards  said  to 
him  that  it  was  so  much  of  the  payment  of  debt  off  his  head. 

There  is  no  difficulty  in  the  principle  of  law  ;  the  difficulty  occurs  in  applying  that 
principle  to  the  oath. 

After  anxious  consideration,  I  have  come  to  the  conclusion  that  we  are  not  entitled 
to  disbelieve  the  defender. 

Lord  Nelvves. — I  am  of  the  same  opinion.  A  case  which  turns  upon  the  con- 
struction of  an  oath  must  be  distinguished  from  cases  rested  on  documents.  When 
a  party  holds  a  document  acknowledging  the  receipt  of  money,  and  not  bearing  to 
be  in  discharge  of  a  debt,  he  is  not  driven  to  refer  the  question  of  loan  to  the  oath  of 

*  Thomson  v.  Geikie,  March  G,  1861,  23  D.  G93. 
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his  adversary.  The  law  presumes  the  obligation  to  repay  from  the  possession  of  such 
a  document.  Here  we  start  with  a  document,  but  a  document  of  a  kind  which  does 
not  acknowledge  anything,  and  does  not  therefore  import  or  infer  an  obligation  to 
repay. 

I  cannot  point  to  any  better  exposition  of  the  law  on  this  subject  than  the  Sheriff's 
note  on  page  five  of  the  record-  A  bank  draft  constituted  no  obligation  on  the  payee 
to  repay  the  money ;  the  presumption  rather  is  that  it  was  granted  in  extinction  of  a 
debt,  or  for  some  other  onerous  cause. 

Thus  we  start  with  a  document  not  in  favour  of  the  pursuer,  but  rather  the  other 
way ;  and  hence  it  was  necessary  to  have  a  reference  to  oath. 

The  oath  was  not  very  regularly  taken,  and  in  some  respects  is  not  satisfactory ; 
but  the  terms  of  such  an  oath  may  often  be  made  to  look  imperfect  or  confined,  from 
the  way  in  which  the  questions  are  put  by  the  other  party,  who  has  the  privilege  of 
conducting  the  examination.  The  defender,  however,  swears  that  he  was  a  recognised 
creditor  of  his  father-in-law ;  and  when  a  recognised  creditor  comes  to  his  debtor  and 
asks  money,  and  having  got  it,  swears  afterwards  that  it  was  given  in  extinction  of  the 
debt,  I  cannot  doubt  such  an  oath  is  negative  of  the  reference. 

Nothing  in  general  can  be  intrinsic  which  is  not  contemporaneous  with  the  con- 
[583]-stitution  of  the  debt.  Compensation  does  not  deny  the  constitution ;  it  admits 
it ;  and  compensation  never  can  be  intrinsic.  One  fact,  and  one  only,  posterior  to  the 
constitution  is  intrinsic,  and  that  is  extinction  by  payment,  or  solution  in  the  regular 
way.    Any  irregular  mode  of  extinction  is  in  the  general  case  extrinsic. 

On  &  consideration  of  the  terms  of  the  oath  I  am  of  opinion  that  there  are  no  grounds 
for  construing  it  a^inst  the  defender.  He  swears  distinctly  that  he  was  not  only  a 
creditor,  but  an  acknowledged  creditor,  and  that  this  payment  was  made  to  him  on 
that  footing,  and  was  so  regarded  by  the  parties. 

This  interlocutor  was  pronounced  : — "  Advocate  the  cause :  In  respect  the  advocator 
(defender)  does  not  now  insist  in  the  first  and  second  additional  pleas  stated  for  him  in 
this  Court,  find  it  unnecessary  to  dispose  of  those  pleas  :  Find  in  fact  that  the  sum  of 
£220  sued  for  was  paid  by  the  deceased  John  Gow  to  the  defender  in  extinction  pro 
tanto  of  a  debt  due  by  the  said  deceased  to  the  defender  for  services  rendered  to  him 
by  the  defender  in  the  conduct  of  his  business  :  Find  the  oath  of  the  defender  negative 
of  the  reference ;  therefore  sustain  the  defences  ;  assoilzie  the  defender  from  the  con- 
clusions of  the  libel,  and  decern :  Find  the  advocator  (defender)  entitled  to  expenses, 
both  in  this  Court  and  the  inferior  Court ;  and  remit,''  &c. 

John  Galletly,  S.S.C.— Murray  &  Beith,  W.S.— Agents. 

[Commented  upon,  Haldane  (Speir's  Factor)  v.  Speirs,  1872,  10  M.  537.] 


No.  118.  IV.  Macpherson,  583.     16  Mar.  1866.     2d  Div.— Lord  Barcaple,  R. 

Nei^on  Clemknts  and  Mandatories,  Pursuers. —/SoZ.-Ge/i.  Young— 

A.  Moncrieff, 
John  L.  M^caulay,  Defender.— CZari—Z^e. 

Foreign — Jurisdiction — Forum  non  competens, — ^In  an  action  raised  by  one  American 
against  another,  against  whom  arrestments  had  been  used  jurisdidionis  fundand<B 
causa,  for  implement  of  a  contract  entered  into  in  the  Confederate  States  of  America, 
the  defender  averred  that  the  contract  was  by  the  lex  loci  contractus  illegal,  and 
pleaded  forum  non  competens.  The  Court  (rev.  judgment  of  Lord  Barcaple)  repelled 
the  plea,  on  the  ground  that  the  defender  had  failed  to  shew  the  existence  of  any 
more  convenient  forum. 

Observed,  that  the  cases  in  which  the  plea  of  forum  non  competens  had  been  sustained 
Were  chiefly  those  in  which  foreign  executors  had  been  sought  to  be  called  to  account 
for  executry  estate  situated  in  a  foreign  country,  or  those  in  which  a  person  had 
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been  sued  as  partner  of  a  foreign  company,  the  books  and  funds  of  which  were  in 
another  country. 

The  present  action  was  raised  on  the  26th  June  1864,  by  Nelson-Qements,  designing 
himself  "  sometime  of  Texas,  and  presently  at  No.  24  Chester  Square,  London,  mer- 
chant,'' and  mandatories,  "  a^nst  John  L.  Macaulay,  merchant,  carrying  on  business 
and  now  or  lately  residing  at  llew  Orleans,  in  America,  or  elsewhere  furth  of  Scotland," 
against  whom  arrestments  had  been  used  jurisdictionis  fundandcB  causa.  The  sum- 
mons concluded  that  the  defender  should  be  ordained  to  account  for  his  whole  actings 
and  intromissions  as  manager  of  a  joint  adventure  entered  into  by  the  pursuer,  the 
defender,  R  Mott,  and  James  A.  Macaulay,  the  defender's  brother,  and  for  "  payment 
to  the  pursuer  of  the  sum  of  £2700,  being  the  equivalent  of  12,000  dollars,  or  of  such 
other  sum  as  shall  appear  and  be  ascertained  by  our  said  Lords  to  be  due  by  the  defender 
as  the  balance  of  his  actings  and  intromissions." ' 

The  contract  of  joint  adventure  was  contained  in  two  writings  executed  at  Houston, 
in  Texas,  on  20th  May  1862,  viz.  :— 

1.  A  charter-party  between  Theodore  S.  Moise,  representing  the  Government 
of  the  Confederate  States,  and  Eobert  Mott,  as  principals,  the  two  Macaulays  being 
parties  thereto  as  security  for  Mott. 

2.  An  agreement  between  Moise  as  an  individual,  Mott,  John  L.  Macaulay,  and 
James  A.  Macaulay,  and  Clements,  the  pursuer. 

[584]  The  following  were  the  material  portions  of  the  charter-party  : — ^"  Charter- 
party  between  Tlieodore  S.  Moise,  major  and  quarter-master,  Confederate  Stat^  Army, 
representing  the  Government  of  the  Confederate  States,  on  the  one  part,  and  Robert 
Mott,  as  principal,  John  L.  Macaulay  and  James  A.  Macaulay,  as  securities,  all  of  New 
Orleans,  on  the  other  part :  Witnesseth,  that  the  said  Moise,  in  his  capacity  as  afore- 
said, does  hereby  charter  to  the  said  Robert  Mott  the  steamer  or  steamboat  known 
as  the  General  Rusk,  now  in  the  possession  of  the  said  Moise,  under  due  and  legal 
authority,  for  the  purposes  and  under  the  terms  and  conditions  herein  expressed : 
The  said  vessel  .  .  .  with  a  full  and  competent  and  complete  crew,  and  necessary 
officers  for  the  same,  shall  be  immediately  placed  at  the  service  of  the  said  Mott,  who 
shall  become  charterer  under  the  terms  of  this  agreement,  and  shall  immediately  load 
the  said  vessel  with  a  cargo  of  cotton  .  .  .  and  shall  proceed  to  Cuba,  or  some  of  the 
West  India  Islands,  and  there  procure,  and  return  to  some  port  in  the  state  of  Texas, 
if  practicable,  and  if  not  practicable,  to  such  port  as  may  be  deemed  most  expedient 
by  the  commander  of  the  vessel  within  the  Confederate  States,  with  a  cargo  to  be  com- 
posed of  Minie  muskets,"  &c.,  "  quinine,  and  suitable  and  proper  medicines  for  the 
medical  department  of  the  army,  under  the  restrictions  and  in  the  order  hereinafter 
set  forth  :  The  said  Mott  obligates  himself  to  use  every  exertion  to  procure,  to  the  extent 
of  the  nett  proceeds  of  the  outward  cargo,  first  quality  Minie  muskets,  ...  all  of  wliich 
articles  are  to  be  delivered  at  such  port  as  may  be  made  on  return  voyage,  and  shall 
be  sold  by  preference  to  the  said  Moise  in  his  said  capacity,  the  said  Minie  muskets 
at  forty  dollars  each,  and  other,"  &c.,  "  at  a  fair  and  reasonable  price.  The  said  Mott 
obligates  himself  to  return  and  deliver  (the  perils  of  the  sea  only  excepted)  to  the  said 
Moise,  in  his  capacity  as  aforesaid,  within  such  reasonable  delay  as  the  nature  of  the 
voyage  may  require,  at  some  port  in  the  state  of  Texas  if  practicable,  and  if  not  practic- 
able, at  such  port  of  the  Confederate  States  as  may  be  selected  by  the  officer  in  com- 
mand ;  and  to  secure  the  said  Moise  in  his  capacity  as  aforesaid  against  the  failure 
of  the  said  Mott  to  comply  with  the  stipulations  of  this  agreement,  the  said  Mott  and 
the  said  Macaulays  bind  and  obligate  themselves,  jointly  and  severally,  in  the  special 
sum  of  50,000  dollars,  w^hich  they  will  pay  to  the  said  Moise,  or  his  successors  in  office, 
should  they  fail  to  return  the  said  vessel,  or  to  return  the  said  description  of  cargo 
as  aforesaid.  It  is  further  agreed  that  the  wiid  Mott  shall  retain  the  service,  and  con- 
tinue to  make  similar  voyages  with  the  said  vessel,  on  the  terms  and  conditions  of  this 
agreement,  and  that  this  contract  shall  apply  to  and  govern  the  same,  until  such  time 
as  the  said  vessel  shall  be  required  for  more  important  service  by  the  Government, 
or  orders  to  the  contrary  be  received  from  head-quarters  at  Richmond."  .  .  . 

The  agreement  bore :— "  Whereas  Robert  Mott,  of  New  Orleans,  this  day  entered 
into  a  contract,  called  a  chailer-party."  (The  charter-paity  was  here  narnited,  and 
referred  to.)  "  And  whereas  it  was  understood  and  agreed  at  the  time  the  said  Mott 
made  his  proposition  to  the  said  Moise  for  the  use  of  the  said  vessel,  that  the  adventure 
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should  be  for  the  joint  and  several  benefit  of  the  said  Mott,  Moise  in  his  own  individual 
capacity,  John  L.  Macaulay,  Jameis  A.  Macaulav,  and  Nelson  Clements,  and  that  they 
should  share  the  profits  of  the  enterprise  equally  between  them ;  and  it  was  further 
understood  and  agreed  that  the  said  Mott,  J.  L.  Macaulay,  James  A.  Macaulay,  and 
Nelson  Clements  shall  jointly  furnish  the  cargo  and  outfit,  &c.,  of  the  said  vessel,  and 
be  at  all  the  expense  of  her  navigation,  &c.,  and  shall  equally  jointly  and  severally 
bear  all  the  responsibility  of  the  said  obligation  of  50,000  dollars  betweien  them,  and 
the  understanding  and  agreement  is  distinctlv  understood  to  be,  that  each  of  the  said 
four  parties,  as  between  themselves,  are  equally  bound  for  the  said  sum  of  [585]  50,000 
dollars,  the  same  as  if  each  of  the  said  parties  had  signed  the  said  agreement  as  principal 
and  sureties,  and  not  otherwise,  and  that  the  said  Moise  shall  not  be  liable  for  any  loss 
or  expenses,  but  have  one-fifth  nett  of  the  proceeds  of  the  adventure,  and  the  remaining 
four-fifths  shall  be  equally  divided  among  the  other  named  parties  :  John  L.  Macaulay 
shall  have  the  full  management  of  the  said  adventure,  make  all  purchases  and  sales, 
shipment,  and  dividends,  and  do  everything  necessary  in  the  premises." 

The  pursuer  averred ; — (Cond.  4)  "  The  said  adventure  was  attended  so  far  with 
success.  Goods  to  the  value  of  nearly  21,000  dollars  were  purchased  by  the  defender 
on  joint  account  at  Havannah,  and  shipped  by  him  by  the  said  steamship  Blanche 
(formerly  called  the  General  Rusk)  to  Lavacca  Bay,  Texas.  The  funds  for  purchasing 
the  said  goods  were  provided  by  the  joint  adventurers,  and,  in  particular,  the  prin- 
cipal pursuer  contributed  his  proportion  of  one-fourth  thereof.  The  said  vessel  suc- 
ceeded in  running  the  blockade,  and  arriyed  in  Lavacca  Bay  in  safety.  The  said  goods 
were  disposed  of  by  the  defender,  as  manager  foresaid,  and  part  of  the  proceeds  were 
invested  by  him  in  the  purchase  of  cotton  on  joint  account.  The  said  cotton  was  shipped 
on  board  of  the  said  steamship  Blanche,  which  vessel  was  despatched  to  run  the  blockade 
outwards,  but  was  either  captured  by  the  Federal  cruisers  or  burned  by  those  in  charge 
of  her  to  avoid  such  capture.  The  loss  of  the  Blanche  put  an  end  to  the  further  pro- 
secution of  the  sdid  joint  adventure."  (Cond.  5)  "  The  pursuer's  share  of  the  balance 
of  the  free  proceeds  of  the  goods  shipped  at  Havannah,  and  disposed  of  by  the  defender 
after  the  arrival  of  the  steamer  Blanche  at  Lavacca  Bay  as  aforesaid,  after  deducting 
the  cost  of  the  return  carm),  and  the  charges  attending  the  same,  amounts,  as  the  pur- 
suer believes  and  avers,  at  least  to  the  sum  of  1 2,000  dollars,  equivalent  to  £2700  sterling; 
but  the  defends  has  never  rendered  him  a  proper  account  thereof,  and  of  his  intro- 
missions generally  with  the  funds  and  property  of  the  said  joint  adventure.  The  defen- 
der still  retains  the  pursuer's  said  share  in  his  possession,  and  has  had  it  in  his  hands 
since  on  or  about  11th  November  1862." 

The  defender  stated ; — (Stat.  1)  **  The  defender  and  the  principal  pursuer  are  citizens 
of  Texas,  in  the  United  States  of  America.  Texas  is  one  of  the  so-called  Confederate 
States  of  America.  In  May  1862,  the  pursuer  and  defender  carried  on  business  separ- 
ately at  Houston,  in  Texas.  They  and  certain  other  citizens  of  said  State,  and  of  other 
States  in  the  United  States  of  America,  calling  themselves  the  Confederate  States  of 
America,  were  at  that  time  maintaining,  by  force  of  arms,  against  the  Government 
of  the  United  States  of  America,  an  alleged  right  on  the  part  of  said  State,  and  the 
other  so-called^ Confederate  States,  to  secede  from  the  Union  of  States  in  America, 
and  to  form  a  separate  power  independent  of  the  United  States  of  America.  The 
Government  of  the  said  United  States  were,  and  are,  maintaining  by  force  of  arms 
a  right  to  prevent  such  secession,  and  to  continue  the  exercise  of  sovereign  powers 
over  the  said  States.  The  State  of  Texas,  and  the  other  so-called  Confederate  States, 
are  States  of  the  United  States  of  America." 

The  pursuer's  answer  to  this  averment  was, — ^"Admitted  that  the  pursuer  and 
defender  are  citizens  of  Texas,  which  is  one  of  the  Confederate  States  of  America,  and 
that  they  carried  on  business  separately  at  Houston,  in  Texas.  Quoad  ultra  denied, 
except  that  a  war  was  going  on  between  the*  Confederate  States  and  the  Federal  or 
United  States  of  America." 

The  defender  further  averred ; — (Stat.  13) "  The  Government  of  the  said  Confederate 
States  (to  which  both  the  pursuer  and  the  defender  are  subject)  still  maintains  its  claim 
for  the  said  payment  of  50,000  dollars.  The  defender  therefore  retains  the  said  sum 
of  46,034  dollars  towards  payment  of  the  50,000  dollars,  should  the  claim  of  relief 
be  finally  rejected,  or  until  the  claim  for  that  sum  shall  be  abandoned."  (Stat.  14) 
•  According  to  [586]  ^^^  ^"^  ^^  t.he  State  of  Tojxas,  and  of  the  United  States  of  America, 
within  whose  territory  the  contract  founded  on  by  the  pursuer  was  made,  the  same 
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was,  and  is  illegal :  and  the  same  could  not  be  enforced  in  the  Courts  of  the  said  State 
of  Texas,  or  in  the  courts  at  Washington,  to  which  the  Courts  of  the  said  State  of  Texas 
are  subordinate,  the  Court  at  Washington  being  the  Supreme  Court  of  the  United 
States.  At  all  events,  the  pursuer,  according  to  the  laws  of  said  State,  and  of  the  United 
States,  has  no  claim  upon  the  proceeds  of  the  joint  adventure,  excepting  under  and 
subject  to  the  conditions  of  the  foresaid  written  agreement ;  and  he  has  no  claim  under 
that  agreement  upon  the  said  proceeds  until  the  foresaid  claim  by  the  Government 
of  the  so-called  Confederate  States,  and  all  other  claims  by  alleged  creditors,  shall  have 
been  satisfied." 

The  defender,  inter  alia^  stated  the  following  pleas : — 1.  Forum  nan  competens. 
The  only  proper  and  competent  forum  for  determining  the  rights  of  the  parties  under 
the  agreement  or  joint  adventure  in  question  is  the  appropriate  tribunal  of  the  State 
in  which  said  agreement  was  entered  into,  and  the  action  ought  to  be  dismissed,  in 
respect  this  Court  is  an  inconvenient  and  incompetent  forum,  2.  In  respect  that 
the  joint  adventiu^  in  question  was  undertaken  by  citizens  of  the  United  States  of 
America,  for  the  purpose,  inter  alia,  of  furnishing  suppUes  and  munitions  of  war 
to  be  employed  by  citizens  of  the  said  States  against  the  Government  thereof,  no  claim 
founded  on  the  said  joint  adventure  can  be  enforced  in  the  Courts  of  this  country, 
and  the  present  action  should  be  dismissed.  3.  In  respect  that  the  contract  is  illegal, 
according  to  the  laws  of  the  state  within  whose  territory  the  same  was  entered  into, 
the  present  action  cannot  be  maintained.  4.  In  respect  that  the  said  contract  is  illegal 
according  to  the  law  of  the  United  States  of  America,  and  in  respect  that  it  could  not 
be  enforced  in  the  Supreme  Courts  of  that  country,  the  present  action  cannot  be  main- 
tained. 6.  The  agreement  between  the  parties,  and  the  transaction  had  under  it, 
having  been  entered  into  within  the  State  ot  Texas, in  the  Confederate  States  of  America, 
the  rights  and  interests  of  the  parties  must  be  decided  according  to  the  laws  of  said 
State ;  and  in  respect  that  according  to  the  laws  of  said  State  the.  pursuer's  claims 
in  this  action  are  ill-founded  and  untenable,  the  defender  ought  to  be  assoilzied. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — *"  Finds  that,  in 
respect  of  the  grounds  and  nature  of  this  action,  and  the  questions  which  it  involves, 
this  is  not  the  proper  and  convenient  forum  to  entertain  and  dispose  of  the  cause  : 
Therefore  sustains  the  first  plea  in  law  stated  for  the  defender,  dismisses  the  action, 
and  decerns  :  Finds  the  pursuer  liable  in  expenses,"  &c.* 

* "  Note. — ^There  is  no  question  as  to  the  jurisdiction  of  the  Court  in  this  case. 
The  defender  is  a  foreigner,  resident  abroad,  and  jurisdiction  has  only  been  constituted 
against  him  by  arrestment;  but  jurisdiction  thus  constituted,  though  limited  in 
certain  respects,  is  complete  within  these  limits.  Accordingly  the  defender  asks  to 
have  the  action  dismissed,  solely  on  the  ground  of  forum  non  competens,  in  the  sense 
of  that  plea  which  imports  that  it  is  not  expedient  for  the  due  administration  of  justice 
that  the  case  should  be  disposed  of  in  this  Court.  This  is,  in  the  strongest  sense,  an 
exceptional  ground  for  refusing  to  entertain  an  action  competent  in  itself,  and  as  to 
which  the  Court  has  undoubted  jurisdiction.  It  is  necessarily  a  matter  of  judicial 
discretion,  and  for  that  reason  the  Court  will  always  exercise  a  jealous  caution  in  listen- 
ing to  the  plea.  But  it  is  undoubtedly  a  plea  recognised  and  sanctioned  by  the  practice 
of  the  Court,  and  to  which  effect  ought  to  be  given,  when  a  sufficiently  strong  excep- 
tional case  for  its  application  is  made  out.  The  Lord  Ordinary,  after  a  full  debate, 
and  anxious  consideration,  does  not  hesitate  in  coming  to  the  conclusion  that  the 
plea  ought  to  be  sustained  in  the  present  case. 

"  It  is  proper  to  observe,  in  the  first  place,  the  nature  and  object  of  the  action, 
[587]  and  the  position  of  the  parties,  apart  from  the  more  exceptional  peculiarities 
of  the  case  arising  from  the  connection  of  the  contract  to  which  it  relates  with  the 
recent  war  in  America. 

**  The  leading  conclusion  of  the  summons  is  for  an  accounting  in  this  Court  by 
the  defender  *  of  his  whole  actings  and  intromissions  as  manager  of  the  joint  adventure' 
mentioned  in  the  condescendence,  and  for  *  payment  to  the  pursuer  of  the  sum  of 
£2700,  being  the  equivalent  of  12,000  dollars,'  or  of  such  other  sum  as  shall  be  ascer- 
tained *  to  be  due  by  the  defender  as  the  balance  of  his  actings  and  intromissions.* 
The  defender  is  described  in  the  summons  as  *  merchant,  carrying  on  business,  and 
now  or  lately  residing  at  New  Orleans,  in  America,  or  elsewhere  furth  of  Scotland.' 
The  pursuer  describes  himself  in  the  summons  as  '  sometime  of  Texas,  and  presendy 
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[587]  ^e  pursuer  reclaimed,  and  argued; — Jurisdiction  is  admitted  here.  It 
has  been  founded  in  the  usual  way  in  mercantile  cases,  and  the  question  is  [588]  one, 

at  No.  24  Chester  Square,  London,  merchant.'  But  it  was  not  alleged  that  his  resid- 
ence in  England  at  the  date  of  raising  the  action  was  permanent.  Neither  the  pursuer 
nor  the  defender  are,  or,  so  far  as  appears,  ever  were  in  Scotland.  They  are  both 
American  citizens,  of  the  State  of  Texas.  The  contract  of  joint  adventure  to  which 
the  action  relates  was  entered  into  in  their  own  country,  and  was  to  be  carried  out  there. 
As  the  adventure  consisted  in  a  trade  of  exporting  and  importing,  of  course  it  involved 
foreign  transactions.  But  that  incidental  quality  of  the  contract  is  not  founded  upon 
as  giving  occasion  to  the  present  claim  being  made  in  this  country.  On  the  contrary, 
in  the  5th  article  of  the  condescendence,  the  pursuer  explains  that  the  12,000  dollars 
for  which  he  is  here  asking  an  equivalent  in  sterling  money,  is  his  share  of  the  free 
proceeds  of  goods  shipped  at  Havannah,  and  disposed  of  by  the  defender  at  Lavacca 
Bay,  in  Texas, — ^that  is,  of  goods  imported  into  Texas  and  sold  there.  The  further 
operations  of  the  adventure  were  brought  to  an  end  on  the  next  outward  voyage, 
by  the  loss  of  the  vessel  with  which  the  parties  contracted  to  trade.  Thus  the  contract 
which  was  entered  into  by  the  parties  in  their  own  country  was  actually  carried  out 
there,  as  had  been  contemplated,  and  the  money  of  which  the  pursuer  is  asking  his 
share  was,  in  the  regular  course  of  its  execution,  realised  in  America  as  partnership 
funds. 

"  Another  circumstance  requiring  to  be  noticed  is,  that  while  the  pursuer  is  here 
suing  alone  for  an  accounting  in  regard  to  partnership  funds  in  the  hands  of  the  manag- 
ing partner,  he  states  that  there  were  four  partners  engaged  in  the  adventure,  with 
equal  shares — ^the  two  others  being  apparently  American  citizens — ^as  well  as  the  pursuer 
and  defender.  The  pursuer,  though  the  conclusions  of  the  summons  are  not  quite 
consistent  with  the  nature  of  the  case  in  this  respect,  as  he  himself  states  it,  is  here 
claiming  his  share  of  the  funds  of  the  joint  adventure  in  the  hands  of  the  managing 
partner,  and  that  in  the  absence  of  the  other  partners,  over  whom  it  is  not  pretended 
that  jurisdiction  exists,  or  can  be  constituted,  in  the  courts  of  this  country. 

"  The  nature  of  the  action,  as  an  action  of  accounting  brought  by  one  partner 
against  another  in  relation  to  partnership  funds — the  whole  partnership,  and  the 
joint  adventure  in  which  they  were  engaged  being  exclusively  American — gives  rise 
to  important  considerations  in  disposing  of  the  question  as  to  whether  this  is  the  proper 
and  convenient  forum  to  entertain  the  demand.  The  mere  fact  that  the  action  is 
fqr  an  accounting,  distinguishes  the  case  from  that  of  a  party  with  a  liquid  debt,  of 
which  he  seeks  to  enforce  payment.  But  it  is  more  important  in  the  present  question 
that  it  is  an  accounting  between  partners  in  relation  to  a  partnership  of  which  the 
situs  is  in  America,  where  its  funds  and  books  and  accounts  ought  to  be — ^that  being 
also  the  country  of  the  whole  parties  concerned.  The  objection  of  forum  non  competens 
has  been  most  frequently  sustained  in  cases  in  which  it  has  been  sought  to  make  foreign 
executors  account  in  this  country.  There  are,  no  doubt,  special  reasons  why  persons 
executing  the  legal  office  of  executors  should  not  be  sued  out  of  the  jurisdiction  of 
the  Courts  to  which  they  are  immediately  responsible.  But  some  of  the  grounds 
which  have  been  relied  upon  in  deciding  that  class  of  cases  apply  equally  to  an  accounting 
bet¥reen  foreign  partners  in  regard  to  a  foreign  partnership. 

*  The  case,  as  it  is  thus  exhibited  by  the  pursuer  himself  on  the  record,  presents 
[588]  features  which  certainly  suggest  the  plea  that  this  is  not  the  appropriate  forum 
for  the  trial  of  the  cause.  But,  along  with  these,  there  must  be  taken  into  view  the 
nature  of  the  question  on  the  merits,  involved  in  the  defence  founded  on  the  alleged 
illegality  of  the  joint  adventure,  which  arises  directly  out  of  the  pursuer's  own  state- 
ment of  the  terms  and  purposes  of  the  contract. 

"  The  defender  maintains  that  he  has  a  good  defence  against  the  action  upon  its 
merits,  on  the  ground  that  the  contract  founded  on  was  illegal,  and  altogether  invalid, 
according  to  the  law  of  the  country  in  which  it  was  entered  into.  And  he  contends 
that  this  is  a  question  of  American  law,  which  cannot  be  conveniently  or  satisfactorily 
disposed  of  by  the  Courts  of  a  foreign  country.  This  is  undoubtedly  a  relevant  allega- 
tion in  support  of  the  plea  of  forum  non  competens ;  the  question  is  whether  it  is  suffi- 
ciently borne  out  by  the  nature  of  the  case  1  The  defender  cannot  be  deprived  of  the  i 
benefit  of  his  defence,  that  the  contract  was  illegal,  and  ought  not  to  be  enforced.  If  ' 
the  Court  imdertakes  to  decide  in  the  cause,  it  must  investigate  and  dispose  of  that  | 
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not  of  competency,  but  of  expediency.  A  plea  of  forum  non  compeUns  is  an  equitable 
plea,  and  is  never  sustained  unless  the  Court  is  satisfied  that  [689]  justice  could  be 

ground  of  defence ;  and  if  it  plainly  appears  that  it  cannot  do  so,  except  at  a  great 
disadvantage,  in  this  case  between  foreign  parties,  in  relation  to  a  foreign  contract 
and  questions  of  foreign  law,  it  will  act  consistently  with  recognised  principle,  by  re- 
mitting the  parties  to  the  courts  of  their  own  country. 

"  Of  course,  no  necessity  for  doing  so  in  respect  of  this  question  as  to  the  legality 
of  the  contract  would  arise  if  it  could  be  made  to  appear  that  its  legality  is  not  to  be 
judged  of  by  the  law  of  America.  It  was  attempted  to  assimilate  the  case  to  that  of 
an  action  on  a  contract  contrary  to  the  fiscal  laws  of  a  foreign  State,  of  which  the  Court 
where  the  remedy  is  sought  does  not  take  cognisance.  But  this  is  not  a  question  of 
evidence,  or  of  the  conditions  on  which  the  remedy  will  be  given,  such  as  occurs  in 
the  class  of  cases  referred  to ;  it  relates  to  the  inherent  and  original  validity  of  the 
contract.  The  Lord  Ordinary  does  not  in  the  slightest  degree  anticipate  the  judgment 
which  is  to  be  pronounced  on  the  plea  of  illegality  of  the  contract ;  but  whether  it  is 
given  effect  to  or  rejected,  he  thinks  it  must  be  upon  grounds  which,  though  necessarily 
depending  on  the  law  of  America,  should  be  recognised  wherever  the  parties  may 
be  litigating. 

"  Keference  was  made  to  the  principles  of  public  international  law,  as  if  the  Court 
might  find  in  them  the  means  of  deciding  as  to  the  legaUty  of  the  contract,  without 
having  recourse  to  the  law  of  America.  But  the  Lord  Ordinary  thinks  that  this  case 
does  not  involve,  even  incidentally,  any  question  of  pubUc  law  which  regulates  the 
rights  and  relations  of  States  towards  each  other,  and  the  resulting  rights  and  relations 
between  a  belligerent  State  and  the  private  citizens  of  a  neutral  State.  The  question 
which  the  Court  is  here  asked  to  entertain  and  determine,  is  between  two  private 
parties,  both  citizens  of  the  same  state.  It  relates  to  a  contract  of  joint  adventure 
into  which  they  entered  as  mere  private  traders,  and  the  object  of  the  action  is  to  obtain 
an  accounting  by  the  defender  of  his  whole  actings  and  intromissions  under  the  contract. 
There  is  here  involved  no  matter  of  international  right  or  pubUc  law.  The  defender 
alleges  that  the  contract  is  illegal  according  to  the  laws  of  the  State  within  whose 
territory  it  was  entered  into.  But  the  alleg^  illegaUty  of  the  contract  does  not  confflst 
in  its  being  inconsistent  with  the  relations  between  the  State  of  which  the  contracting 
parties  are  citizens,  and  other  States,  but  in  the  violation  of  their  allegiance  to  the 
sovereign  power  of  their  own  country.  This  must  be  exclusively  a  question  of  muni- 
cipal law,  wherever  it  may  happen  to  be  tried.  Any  question  as  to  the  legality  of  a 
contract  entered  into  here,  by  citizens  of  this  or  any  other  neutral  country,  for  running 
a  blockade,  or  exporting  munitions  of  war  to  a  belligerent  State,  is  of  course  proper 
for  the  jurisdiction  of  our  Courts,  the  question  being  whether  it  is  illegal  by  the  law 
of  this  country.  In  determining  this  question,  reference  will  be  made  to  the  relation 
of  the  Sovereign,  by  treaty  or  general  public  law,  to  the  belligerent  powers,  in  order 
to  ascertain  whether  such  a  contract  entered  into  in  tliis  country  is  inconsistent 
with  the  duty  of  citizens,  and  therefore  illegal  by  our  municipal  law.  The  way  in 
which  such  questions  may  arise  is  well  illustrated  by  two  very  recent  English 
cases— J5a;  parte  Chavasse  in  re  Grazebrook,  [589]  22d  April  1865,  34  L.  J.  Bank. 
17,  and  the  Helen,  7th  November  1865,  1  Law  Rep.,  Ad.  and  Eccl.  1.  In  both 
of  these  cases,  a  plea  founded  on  the  alleged  illegality  of  a  contract  similar  to  that 
which  is  now  in  question,  but  entered  into  in  this  country,  was  considered  and 
disposed  of. 

**  In  the  present  case,  the  question  has  no  reference  to  international  relations  at  all. 
It  is  simply  whether  the  contract  was  essentially  illegal  by  the  law  of  the  country  where 
it  was  entered  into,  and  of  which  the  parties  to  it  were  citizens.  If  the  case  is  to  be 
entertained  by  this  Court,  that  law  must  be  ascertained.  The  Courts  of  this  country 
cannot  undertake  to  judge  for  themselves  in  that  matter.  They  could  be  concrived 
to  do  so  only  upon  the  assumption,  altogether  opposed  by  the  pursuer,  that  there  is  no 
specialty  arising  out  of  the  federal  constitution  of  the  United  States,  or  out  of  the  de 
facto  relative  position  of  the  States  at  the  date  of  the  contract.  It  is  no  part  of  the 
functions  of  the  Courts  of  this  country  to  judge  between  citizens  of  a  foreign  State 
in  regard  to  their  relative  rights  and  duties  as  citizens  of  their  own  country.  If,  in  the 
complicated  transactions  of  trade,  or  otherwise,  it  shall  become  necessary  to  determine 
matters  of  that  kind,  in  order  to  enable  the  Courts  here  to  exercise  their  jurisdiction 
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more  appropriately  administered  elsewhere,  and  it  falls  on  the  defenders  to  shew*  that 
such  is  the  case.  In  this  action  the  plea  of  [590]  forum  non  competens  depends  upon 
the  plea,  of  pactum  illidtum,  and  that,  again,  depends  upon  the  question  whether 
the  members  of  the  Confederate  States  were  belligerents  or  rebels.  This  Court  can 
decide  that  question  as  well  as  the  American  Municipal  Courts,  or  any  other  Court.  * 

The  defender  argued ; — There  have  been  cases  in  w^hich  this  plea  has  been  sustained, 
and  the  question  comes  to  be,  whether  the  circumstances  of  the  case  in  which  this  plea 
has  been  founded  are  such  that  it  is  better  for  the  ends  of  justice  that  the  case  should 
be  tried  in  another  Court.     Considering  the  whole  circumstances  of  this  case, — the 

in  suits  properly  before  them,  they  must  be  ascertained,  like  other  points  of  foreign 
law,  by  referring  to  authorities  competent  to  expound  that  law. 

"  While  this  is  the  course  that  must  be  taken  if  the  Court  is  to  judge  in  the  matter, 
the  Lord  Ordinary  thinks  that,  in  sound  judicial  discretion,  it  should  not  undertake 
to  investigate  the  foreign  law  in  the  present  case,  but  leave  it  to  the  parties  to  have 
that  matter  discussed  m  the  Courts  of  their  own  country.  It  is  the  constitutional 
law  of  the  foreign  state,  affecting  the  principles  of  its  government,  of  which  this  Court 
is  asked  to  judge,  in  order  to  determine  a  question  of  private  contract.  It  is  conceivable 
that  even  such  a  question  may  by  necessity  be  forced  upon  the  tribunal  of  another 
country ;  but  no  such  necessity  can  exist  where,  as  in  the  present  case,  there  is  ample 
occasion  to  consider  whether  this  is  the  appropriate  forum, 

**  In  maintaining  his  right  to  have  the  case  adjudicated  upon  in  this  Court,  the 
pursuer  is  driven  to  suggest  that  it  may  not  now  be  decided  in  his  own  country  upon 
the  same  view  of  the  law  which  would  have  been  enforced  in  Texas  at  the  date  of  the 
contract.  This  implies  that  he  declines  to  have  it  disposed  of  by  the  existing  law  of 
the  country  of  both  himself  and  the  defender,  and  of  the  contract.  The  Lord  Ordinary 
thinks  that  such  a  contention  is  untenable.  If,  in  disposing  of  the  question,  reference 
ought  to  be  made  to  a  former  political  state  of  matters,  it  is  to  be  assumed  that  will 
be  done  by  the  Courts  of  the  country  whose  law  is  to  be  administered.  They  must 
be  best  informed,  and  are  indeed  alone  competently  informed,  as  to  the  constitution 
of  that  country,  and  the  legal  effect  of  the  political  events  which  have  taken  place 
thera  The  Lord  Ordinary  does  not  conceive  that  this  Court  could  do  anj^hing  in 
the  matter,  except  receive  competent  evidence  as  to  how  it  would  be  determined  if 
now  decided  by  the  American  tribunals.  It  is  strictly  a  question  of  their  law,  and 
that  of  a  constitutional  kind,  with  which  a  foreign  Court  can  have  least  to  do.  And  it  is 
not  the  less  so  that  it  arises  out  of  a  civil  contest,  which  was  recognised  by  this  and  other 
neutral  countries  b&  a  state  of  war,  importing  the  rights  and  duties  of  belligerents 
and  neutrals.  Such  recognition  affected  international  relations,  but  it  comd  not 
affect  the  political  nature  of  the  contest,  or  the  rights  and  duties  of  American  citizens 
in  reference  to  it. 

"  The  Lord  Ordinary  has  only  further  to  observe,  that  if  the  question  were  more 
doubtful  than  he  holds  it  to  be,  he  would  think  it  not  an  unimportant  circumstance 
that  the  case  is  brought  here  merely  by  an  arrestment  jurisdictionis  fundandce  causa. 
He  has  already  said  that  jurisdiction  so  constituted  is  quite  complete  -^  and  in  all  ordinary 
cases  it  must  be  exercised  just  as  if  it  rested  on  any  other  ground.  But  its  existence 
is  at  variance  with  ordinary  principles  of  jurisprudence,  and  it  has  been  described, 
on  the  highest  authority,  as  having  been  *  borrowed  in  Scotland  from  the  law  of  Holland, 
where,  as  Voet  observes,  it  had  been  introduced,  contrary  to  principle,  from  views 
of  expediency,  and  for  the  encouragement  of  commerce.' — Opinion  of  consulted  Judges 
in  Cameron  v,  Chai>[590]-Dcian,  9th  March  1838,  16  S.  918.  In  a  case  in  which  con- 
siderations of  judicial  expediency  are  all  against  entertaining  the  cause,  it  seems  a 
material  circumstance  that  the  jurisdiction  which  the  Court  is  asked  to  exercise  is 
not  original  and  inherent,  but  of  this  exceptional  kind,  created  by  the  act  of  the  pursuer 
himself. 

*  For  all  these  reasons,  the  Lord  Ordinary  is  of  opinion  that  the  action  should  be 
dismissed,  upon  the  ground  that  this  is  not  the  proper  and  convenient  forum  J* 

*  Parken  v.  Royal  Exchange  Assurance  Company,  Jan.  13,  1846,  8  D.  365 ; 
Brown's  Trustees  v.  Palmer,  Dec.  17,  1830,  9  S.  224 ;  Macmaster  v.  Macmaster,  June 
7, 1833,  lis.  685  ;  Tulloch  v.  Williams,  March  6, 1846,  8  D.  657  ;  Graham  v.  Stevenson, 
August  9,  1788,  Hume's  Decis.  250;  Longworth  v.  Cook  and  others,  July  1,  1865, 
ante,  vol.  iii.*1049 ;  Webster  v.  Wedderburn,  March  9,  1842,  4  D.  924. 
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contract  on  which  it  is  founded,  the  object  of  the  action,  the  fact  that  all  the  accounts 
and  vouchers  are  in  a  foreign  country, — that  there  are  four  partners,  only  two  of 
whom  have  been  called,  and  there  are  no  means  in  this  country  of  caUing  the  others,— 
it  is  clear  that  this  is  not  the  most  convenient  forum.  The  defender  is  willing  to  meet 
the  pursuer  either  in  the  law  Courts  of  Texas,  or  of  the  United  States,  and  either  of 
them  is  more  convenient  than  this  Court.* 

At  advising, — 

Lord  Justice-Clerk. — This  is  a  question  of  much  importance,  and  requires  very 
careful  consideration.  The  pursuer,  who  designs  himself  as  "sometime  of  Texas, 
and  presently  at  No.  24  Chester  Square,  London,  merchant,"  brings  his  action  against 
the  defender,  whom  he  designs  as  "  merchant  carrying  on  business,  and  now  or  lately 
residing  at  New  Orleans,  in  America,  or  elsewhere  furth  of  Scotland."  He  has  founded 
jurisdiction  by  the  use  of  arrestments,  and  there  is  no  objection  stated  to  the  jurisdiction 
of  the  Court.'  But  a  preliminary  objection  of  a  different  kind  has  been  stated.  Before 
proceeding  to  consider  this  objection,  I  think  it  important  to  ascertain  precisely,  in 
the  first  place,  what  is  the  cause  of  action.  It  arises  out  of  a  contract  of  joint  adventure, 
to  which  originally  there  were  five  parties.    This  contract  was  embodied  in  a  charter 

rrty,  and  a  relative  deed  of  agreement.  The  charter  party  is  in  name  of  Theodore 
Moise,  major  and  quartermaster.  Confederate  States  army,  representing  the  Govctu- 
ment  of  the  Confederate  States,  on  the  one  part,  and  three  other  parties, — Eobert 
Mott,  as  principal,  and  two  Macaulays,  as  securities,  all  of  New  Orleans ;  and  the  con- 
tract is,  that  the  steamer  General  Busk,  then  in  the  possession  of  Moise,  should  be 
chartered  to  the  other  parties,  and  that  they  should  load  her  with  a  cargo  of  cotton  to 
the  full  extent  of  her  capacity,  and  should  therewith  proceed  to  Cuba,  or  some  other 
of  the  West  Indian  islands,  and  should  there  load,  and  return  to  Texas,  or,  if  not  practic- 
able, to  such  port  as  might  be  deemed  most  expedient  by  the  commander,  within  the 
Confederate  States,  with  munitions  of  war  for  the  service  of  the  Confederate  States ; 
and  this  voyage  out  and  back  to  the  West  Indies  was  to  be  repeated  as  frequently  as 
could  be  accomplished,  and  always  with  the  same  cargoes,  going  and  coming. 

It  is  by  the  relative  agreement,  dated  20th  May  1862,  the  same  date  as  the  charter 
party,  that  Clements,  the  pursuer,  comes  to  have  an  interest  in  the  joint  adventure. 
The  agreement  recites  the  charter  party,  and  that  it  was  agreed  at  the  time  that  the 
joint  adventure  should  be  for  the  joint  benefit  of  the  said  Moise  in  his  own  individual 
capacity,  John  L.  Macaulay,  James  A.  Macaulay,  and  Nelson  [591]  Clements.    It 
was  provided,  however,  that  Moise  having  furnished  the  vessel  on  behalf  of  the  Con- 
federate Grovernment,  was  not  to  be  liable  for  any  loss  or  expenses,  but  have  one-fifth 
net  of  the  proceeds,  the  remaining  four-fifths  being  divided  among  the  other  four 
parties.    John  Macaulay  was  to  have  the  management  exclusively  "  of  the  said  adven- 
ture, make  all  purchases  and  sales,  shipment,  and  dividends,  and  do  everything  necessary 
in  the  premises."    It  is  important  to  observe  who  are  the  parties.    There  are  two 
Macaulays  and  Mr.  Mott,  all  of  New  Orleans,  in  Louisiana.     In  the  second  place,  there 
is  Moise,  whose  precise  domicile  does  not  appear  anywhere.     He  was  at  that  time  in 
the  service  of  the  Confederate  States.    Thirdly,  there  is  Mr.  Ndson  Clements,  the 
pursuer,  whose  domicile  was  at  Houston,  in  Texas.     The  subject-matter  of  the  contract 
was  certainly  in  one  respect  very  singular, — Le.  in  so  far  as  it  was  a  contract  to  supply 
a  beUigerent  with  munitions  of  war.     In  other  respects  it  was  a  joint  adventure,  of  a 
kind  which  is  very  common  in  mercantile  affairs.    But  for  the  peculiar  circumstances 
in  which  the  Confederate  States  then  were,  and  for  the  nature  of  the  cargo, — but 
for  the  blockade  running  on  the  one  hand,  and  the  conveyance  of  munitions  of  war 
on  the  other,  there  would  be  nothing  to  distinguish  this  from  an  ordinary  mercantile 
joint  adventure.    It  is  one  of  those  mercantile  contracts  in  respect  of  wluch  it  is  im- 
possible to  say  that  it  has  any  situs ;  it  is  a  contract  of  a  cosmopolitan  character.    The 
parties  belong  to  different  States.    The  vessel  is  chartered  in  order  to  trade  between 
ports  belonging  to  different  Sovereigns ;  therefore,  it  is  a  contract  having  no  sUus 
of  its  own.    The  place  where  it  is  made  is  Houston,  in  Texas,  and  the  pursuer,  Qemaits, 
is  the  only  party  to  it  who  was  connected  with  that  place.     Of  the  others,  three  axe 
citizens  of  Louisiana ;  and  as  to  one,  we  do  not  know  what  country  he  belongs  to. 

*  Brunsdone  v,  Wallace,  Feb.  9,  1789,  M.  4785;  Leader  v.  Hodge,  July  3,  1810, 
Hume's  Decis.  p.  261 ;  Gillon  and  Company  v.  Dunlop  and  Collett,  Feb.  27,  1864, 
ante,  vol.  ii.  776. 
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The  action  of  the  pursuer  is  laid  on  that  contract,  and  on  the  further  allegation  that 
the  adventure  was  attended  with  some  success,  though  not  all  that  was  anticipated. 
All  parties  are  agreed  that  some  profit  was  realised. 

ITie  steamer  did  run  the  blockade,  arrived  at  Havannah,  and  sold  the  cotton. 
Munitions  of  war  were  purchased,  and  the  steamer  ran  back,  and  arrived  at  Lavacca 
Bay,  in  Texas,  where  the  return  cargo  was  disposed  of,  principally  to  the  Confederate 
Government.  Parties  are  further  agreed  that  cotton  was  again  purchased,  and  laden 
in  Lavacca  Bay;  but  when  the  steamer  again  sailed  she  met  with  a  disaster,  being 
pursued  by  a  United  States  cruiser,  overtaken  in  Spanish  waters,  and  destroyed.  It 
was  further  admitted  that  the  defender  in  all  these  transactions  acted  as  manager  of 
the  joint  adventure,  and  has  now  in  his  hand  whatever  proceeds  there  are  to  be  divided. 

The  pursuer  in  this  action  calls  upon  the  defender  to  account  to  the  pursuer  for 
his  share  of  the  nett  profits  realised  by  this  transaction ;  but  the  defender  objects 
that,  though  this  Court  has  jurisdiction  in  respect  of  arrestments  used  in  Scotland, 
still  this  is  not  the  proper  and  convenient  forum  for  the  trial  of  the  case.  That  is  a 
plea  which  always  involves  considerations  of  a  somewhat  delicate  kind,  and  the  ex- 
amination of  the  defender's  allegations  on  which  such  a  plea  is  founded  requires  to  be 
very  minute.  These  are,  so  far  as  I  can  see,  only  the  allegations  in  the  defender's  1 4th 
statement, — "  According  to  the  law  of  the  State  of  Texaa,  and  of  the  United  States  of 
America,  within  whose  territory  the  contract  founded  on  by  the  pursuer  was  made, 
the  same  was,  and  is  illegal ;  and  the  same  could  not  be  enforced  in  the  Courts  of  the 
said  State  of  Texas,  or  in  the  Courts  at  Washington,  to  which  the  Courts  of  the  said 
State  of  Texas  are  subordinate,  the  Court  at  Wafihmgton  being  the  Supreme  Court 
of  the  United  States.  At  all  events,  the  pursuer,  according  to  the  laws  of  said  State, 
and  of  the  United  States,  has  no  claim  upon  the  proceeds  of  the  joint  adventure,  ex- 
cepting under  and  subject  to  the  conditions  of  the  foresaid  written  agreement ;  and 
he  has  no  claim  under  that  agreement  upon  the  said  proceeds  until  the  foresaid  claim 
by  the  Government  of  the  so-called  Confederate  States,  and  all  other  claims  by  alleged 
creditors,  shall  have  been  satisfied."  And  upon  this  he  founds  the  following  plea  in 
law  : — "  Forum  non  competens.  The  only  proper  and  competent  forum  for  determining 
the  rights  of  the  parties  under  the  agreement  or  joint  adventure  in  question,  is  the 
appropriate  tribunal  of  the  State  in  which  said  agreement  was  entered  into ;  and  the 
action  ought  to  be  dismissed,  in  respect  this  Court  is  an  inconvenient  and  incompetent 
forum." 

[592]  Now,  this  plea  may  be  read  as  suggesting  either  one  or  two  grounds  for  sus- 
taining the  objection  of  forum  non  competens,  I  think,  according  to  its  fair  construc- 
tion, it  suggests  only  one  ;  but  I  am  willing  to  read  it  as  suggesting  two.  One  reading 
suggests  that  Texas  is  the  only  proper  forum.  This  view  is  plainly  untenable,  for 
the  plain  reason,  that  on  the  parties'  own  shewing,  the  Courts  of  Texas  would  have 
no  jurisdiction.  The  locus  contractus  does  not  found  jurisdiction.  Nor  is  the  defender 
subject  to  these  Courts  ratione  domicilii,  or  by  having  property  there,  or  by  any  reason 
known  in  law.  But  I  should  be  very  sorry,  in  a  matter  of  this  importance  and  deUcacy, 
to  tie  down  a  party  very  strictly  to  the  words  of  his  plea.  I  am,  therefore,  wiUing  to 
read  the  plea  as  meaning,  that  this  Court  is  an  inconvenient  and  improper  forum, 
entirely  apart  from  the  suggestion  of  a  Texan  forum.  I  shall  consider  this  point  as 
an  objection  to  this  forum,  without  regarding  the  reason  which  is  assigned.  But 
then  I  am  bound  to  inquire,  if  this  is  an  inconvenient  and  incompetent  forum,  where 
is  the  proper  forum  ]  Apart  from  the  suggestion  of  Texas,  no  other  suggestion  is 
made,  and  I  know  no  case  of  a  plea  of  this  kind  being  sustained,  where  the  defender 
did  not  satisfy  the  Court  that  there  was  another  Court  where  the  cause  could  be  tried 
with  advantage  to  the  parties  and  to  the  ends  of  justice.  The  defender  does  seem  to 
have  thought  himself  under  obligation  to  suggest  what  was  the  proper  forum,  but 
he  has  unfortunately  suggested  one  which  has  no  jurisdiction. 

It  is  important  to  tafe  into  view  the  defender's  other  pleas,  though  we  can  now 
consider  them  only  for  the  purpose  of  looking  forward  to  the  questions  which  we  are 
afterwards  to  be  called  upon  to  try.  The  second,  third,  and  fourth  pleas  are — "  2.  In 
respect  that  the  joint  adventure  in  question  was  undertaken  by  citizens  of  the  United 
States  of  America,  for  the  purpose,  inter  cUiay  of  furnishing  supplies  and  munitions 
of  war  to  be  employed  by  citizens  of  the  said  States  against  the  Government  thereof, 
no  claim  founded  on  the  said  joint  adventure  can  be  enforced  in  the  Courts  of  this 
country,  and  the  present  action  should  be  dismissed.    3.  In  respect  that  the  contract 
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is  illegal,  according  to  the  laws  of  the  State  within  whose  territory  the  same  was  entered 
into,  the  present  action  cannot  be  maintained.  4.  In  respect  that  the  said  contract 
is  illegal,  according  to  the  law  of  the  United  States  of  America,  and  in  respect  that 
it  could  not  be  enforced  in  the  Supreme  Courts  of  that  country,  the  present  action 
cannot  be  maintained."  The  other  pleas  it  is  unnecessary  to  advert  to,  because  they 
go  to  the  merits  of  the  cause  and  the  state  of  accounting,  as  it  will  come  out  on  inquiry. 
It  is  impossible  not  to  see  that  questions  are  raised  by  these  pleas  of  a  serious,  and,  it 
may  be,  of  a  very  embarrassing  kind.  But  then  the  question  comes  to  be,  whether 
the  inconvenience  and  unsuitableness  of  a  forum  means  inconvenience  to  the  Court 
itself  which  is  to  try  the  questions.  If  it  did,  I  should  dismiss  the  action  at  once  with 
the  greatest  pleasure.  But  it  is  not  so.  The  contention  involved  in  such  a  plea  is 
rather  that  for  the  interests  of  all  the  parties,  and  for  the  ends  of  justice,  the  cause 
may  more  suitably  be  tried  elsewhere,  in  the  present  case,  I  cannot  concur  with  the 
Lorii  Ordinary  that  these  questions  can  be  more  suitably  tried  elsewhere.  There  is 
nothing  in  the  fact  that  it  may  become  necessary  to  inquire  into  foreign  law.  That 
is  a  very  common  incident  in  the  course  of  a  litigation. 

I  do  not  see,  besides,  that  any  foreign  law  can  be  of  great  consequence  in  this  case. 
By  foreign  law,  I  understand  the  municipal  law  of  some  foreign  State.  The  question 
raised  in  the  pleas  appears  to  be  one  not  of  municipal  law,  but  of  the  jus  gentium,  or 
of  that  more  extensive  province  of  jurisprudence  called  international  law.  These 
questions  may  be  very  difficult,  and  may  lead  to  great  perplexity,  but  so  far  as  I  can  see, 
they  can  be  tried  in  the  Supreme  Court  of  any  country  equafly  well.  That  being  so, 
and  jurisdiction  being  competently  founded  here,  we  are  not  at  Hberty  to  send  away 
the  parties  to  any  other  Court.  The  cases  in  which  the  plea  of  inconvenient  forum 
has  been  sustained  are  chiefly  of  two  classes — 1st,  Where  foreign  executors  have  been 
sought  to  be  called  to  account  in  this  country  for  the  executry  estate  situated  in  a 
foreign  country.  In  these  cases  the  question  always  was,  whether  it  was  more  for  the 
true  and  legitimate  interest  of  the  executry  estate  and  all  the  claimants,  that  the  dis- 
tribution should  take  place  where  the  executors  have  had  administration.  There  is, 
of  course,  in  most  cases,  a  strong  presumption  in  favour  of  that  consideration,  and 
accordingly  the  plea  is  generally  sustained  in  such  cases.  [593]  The  law  of  the  executry 
estate  is  the  law  of  the  country  where  administration  is  had ;  and  there  generally 
are  the  papers,  the  property,  and  the  parties  concerned.  Another  class  of  cases  relates 
to  partnerships.  Here,  again,  there  is  a  manifest  expediency  in  trjring  all  questions 
at  the  partnership  domicile,  where  the  books  and  property  may  be  expected  to  be, 
and  where  the  partners  themselves  concurred  in  carrying  on  business.  In  that  class 
of  cases,  also,  the  Court  is  always  willing  to  listen  to  this  plea.  It  has  regard  to  the 
interest  of  the  whole  parties  generally.  There  may  be  other  cases,  and  there  was  one 
of  principal  and  agent  which  was  cited  to  us.  The  circumstances  of  that  case  were 
analogous  to  the  partnership  cases,  and  led  to  the  plea  being  sustained. 

In  the  present  case,  when  one  comes  to  apply  such  principles,  there  is  a  total  want 
of  the  materials  to  which  they  can  be  applied.  I  confess  I  cannot  see  what  tribunal 
it  is  that  the  Lord  Ordinary  supposes  to  be  a  more  proper  Court  for  trying  the  case. 
This  is  not  a  partnership  case.  A  partnership  has  a  local  situation,  because  it  has  a 
place  of  business.  This  was  a  mere  adventure,  in  which  parties  of  different  countries 
were  temporarily  connected ;  and  it  is  just  the  kind  of  question  which  may  be  com- 
petently tried  in  almost  any  Court  in  the  world.  No  doubt  the  question  of  illegality 
gives  this  case  its  peculiar  complexion,  and  but  for  that  it  would  be  free  from  doubt 
altogether.  But  these  pleas  depend  on  a  matter  of  fact,  which  can  be  ascertained 
here  just  as  well  as  elsewhere,  viz.  whether  the  Confederate  Government  were  beUi- 
gerents,  or  only  a  congregation  of  rebels.  I  do  not  say  that  will  be  conclusive  one  way 
or  the  other,  but  how  it  is  better  to  investigate  it  in  Louisiana  or  Texas  than  in  Scotland 
I  cannot  see.  Moreover,  the  legaUty  of  a  contract  to  trade  in  munitions  of  war  is  not 
a  question  of  municipal  law  at  all,  but  of  public  law.  So,  upon  the  whole  matter,  I 
am  of  opinion  that  we  are  not  entitled  here  to  sustain  this  plea.  It  must  never  be 
forgotten,  that  in  cases  in  which  jurisdiction  is  competently  founded,  a  Court  has  no 
discretion  whether  it  shall  exercise  its  jurisdiction  or  not,  but  is  bound  to  award  the 
justice  which  a  suitor  comes  to  ask.  Judex  tenetur  impertiri  judicium  suum ;  and 
the  plea  under  consideration  must  not  be  stretched  so  as  to  interfere  with  this  general 
principle  of  jurisprudence. 

Lord  Cowan.— The  consideration  of  the  very  elaborate  note  of  the  Lord  Ordinary, 
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attached  to  the  interlocutor  under  review,  and  explanatory  of  the  grounds  on  which  his 
Lordship  has  proceeded  in  dismissing  this  action,  did  certainly  shake  my  confidence  in 
the  impression  left  on  my  mind  at  the  close  of  the  able  argument  with  which  we  were 
favoured  from  the  bar.  That  impression  was  hostile  to  any  interference  with  the  pro- 
ceedings adopted  by  the  pursuer  to  vindicate  his  alleged  rights  in  the  Courts  of  tliis 
country.  To  that  impression  I  adhere,  and  shall  very  briefly  state  the  grounds  of  the 
opinion  I  have  formed. 

That  jurisdiction  has  been  effectually  constituted  by  the  use  of  arrestment  juris- 
didianis  fundandcB  causa  is  not  disputed.  The  only  question  is,  whether,  in  the  exer- 
cise of  our  undoubted  discretionary  power  to  interfere  in  certain  circumstances  with  the 
progress  of  a  cause,  for  the  decision  of  which  there  is  certainly  jurisdiction, — ^the  Court 
ought  to  interpone,  to  the  effect  either  of  dismissing  the  action,  or  of  delaying  procedure, 
in  order  that  the  merits  of  the  claim  may  be  submitted  to  the  cognisance  of  a  more  con- 
venient and  competent  tribunal  in  a  foreign  country. 

The  nature  and  object  of  the  action, — its  relation  to  an  adventure  in  which  other 
parties  are  jointly  interested,  over  whom  this  Court  has  not  been  shewn  to  have  jurisdic- 
tion,— ^the  kind  of  inquiries  on  the  result  of  which  the  defence  stated  to  the  action  must 
depend, — and  the  present  condition  of  the  American  States,  on  the  law  of  which  country 
the  issue  of  the  cause,  it  is  alleged,  must  be  dependent, — are  founded  on  as  considerations 
which  should  lead  the  Court  to  the  conclusion  at  which  the  Lord  Ordinary  has  arrived. 

As  regards  the  nature  and  object  of  this  action,  I  must  observe  that,  laying  aside  the 
peculiar  inquiries  involved  in  the  case  from  the  defender's  pleas,  the  claim  of  the  pursuer, 
as  stated  in  the  record,  springs  out  of  a  purely  mercantile  transaction,  and  that  it  is 
precisely  in  that  class  of  cases  that  the  jurisdiction  of  this  Court  has  been  held  to  be  well 
constituted  by  the  mode  here  adopted,  of  arresting  funds  of  the  alleged  debtor  within 
the  territory  of  Scotland.  There  are  distinct  classes  of  action  to  which  this  mode  of 
creating  jurisdiction  is  confessedly  inapplicable, — [594]  questions  of  status,  and  ques- 
tions affecting  real  property  elsewhere  situated,  and  the  like.  But  where  the  matter 
of  the  action  is  the  enforcement  of  personal  obligations  or  contracts,  and  especially  such 
as  spring  out  of  mercantile  dealings  and  transactions,  jurisdiction  so  constituted  has 
ever  been  recognised  as  not  merely  entitling  and  justifying  the  exercise  of  its  judicial 
function  by  this  Court,  but  as  all  but  rendering  the  exercise  of  such  function  unavoid- 
able. No  doubt  there  may  be  urgent  considerations  of  expdiency,  or  strong  special- 
ties, which  may  justify  the  Court  in  refusing  to  proceed  to  judgment,  notwithstanding 
their  undoubted  jurisdiction.  At  the  same  time,  I  am  not  aware  of  any  instance 
where,  in  regard  to  a  transaction  between  foreign  merchants,  this  Court  has  refused 
to  act  on  its  judicial  powers  when  well  evoked. 

Such  questions  are  very  different  from  those  raised  in  the  cases  relied  on  by  the 
defender,  viz.  questions  relating  to  claims  of  accounting  against  foreign  executors. 
These  involve  very  peculiar  considerations  and  inquiries,  and  at  an  early  period  were 
recognised  as  not  falling  to  be  judged  of  in  this  Court.  So  early  as  1755,  this  view  was 
adopted  by  the  House  of  Lords  in  affirming  the  judgment  of  this  Court  in  the  case  of 
Burrough  or  Hill  v.  Grant,  reported  in  1  Baton's  Appeals,  597.  The  other  decisions 
to  which  reference  was  made  by  the  defender  merely  gave  effect  to  that  general  prin- 
ciple, care  being  taken,  however,  where  the  circumstances  required  it,  that  the  pursuer 
would  have  his  claims  actually  considered  by  the  tribunals  of  the  forum  considered  to 
be  the  more  convenient  for  the  adjudication  of  the  cause.  Reference  in  this  view  may 
be  had  to  what  the  Court  did  in  Tulloch,  1st  March  1846,  and  in  Macmaster,  17th  June 
1834.  I  cannot  think,  therefore,  that,  so  far,  any  ground  has  been  stated  to  justify  our 
refusing  to  exercise  our  undoubted  jurisdiction. 

Again,  as  to  this  being  a  joint  adventure,  in  which  there  are  parties  interested  who 
have  not  been  and  cannot  be  called  in  this  action,  the  admissions  of  the  defender  appear 
to  me  to  obviate  any  plea  of  that  kind  that  might  have  been  fairly  enough  urged  in 
other  circumstances.  The  defender  admits  that  he  was  the  manager  of  the  joint 
adventure,  and  that  he  has  actually  in  his  hands  the  proceeds  or  profits  of  the  joint 
speculation,  subject  to  a  certain  claim  of  retention  or  relief,  which  he  pleads.  In  this 
situation  I  can  see  no  just  ground  for  refusing  to  allow  the  pursuer  the  judicial  inquiry 
and  accounting  hp  seeks,  to  the  extent  of  his  joint  interest  and  share  in  the  adventure. 

As  regards  the  peculiarity  of  the  questions  that  may  arise  for  the  consideration  of 
the  Court  in  course  of  the  cause,  I  so  entirely  concur  in  what  has  been  said,  that  I  abstain 
from  any  explanatory  statement  of  the  grounds  on  which  it  appears  to  me  that,  at  least 
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in  hoc  statu,  there  is  no  room  for  that  reason  to  hold  that  the  Courts  in  Scotland,  having 
jurisdiction  well  constituted  in  them  as  here,  should  sustain  the  defence  of  forum  rum 
competens,  to  the  elEect  of  dismissing  this  action  in  initio  litis.    And  further,  what  has 
weighed  with  me  above  everything  else  has  been  that  neither  in  the  record,  nor  in  the 
plei^ng  of  the  defender's  counsel,  has  any  other  forimi  been  pdnted  out  as  the  tri- 
bunal where  he  is  willing  to  account,  and  where  the  cause  on  its  merits  will  with  more 
convenience  be  tried,  and  justice  be  distributed.    The  vague  statement  that  it  is  in  the 
Courts  of  the  United  States  where  parties  ought  to  have,  this  caiise  tried,  vnll  not  do. 
The  defender  does  not  name  any  one  State  in  whose  Courts  he  is  willing  and  ready  to 
meet  the  pursuer,  with  the  exception  of  the  Court  of  Texas,  a  reference  to  which  is 
embodied  in  the  first  plea  stated  in  defence,  and  which  the  Lord  Ordinary  has  sustained. 
Your  Lordship  has  conclusively  shewn  that  there  is  no  jurisdiction  in  the  Courts  of 
Texas,  on  the  ground  stated  by  the  defender,  to  entertain  this  action.    Where,  then,  is 
the  forum  on  which  the  defence  is  founded  'i    When  the  Court  has  given  effect  to 
such  a  plea,  it  has  always  been  because  another  forum,  specially  referred  to  by  the 
defender  as  that  in  which  he  undertakes  to  plead,  has  been  regarded  as  the  more  con- 
venient and  preferable  for  securing  the  ends  of  justice.     Here  the  elements  for  disposing 
of  this  defence,  pleaded  on  this,  its  essential  ground,  do  not  exist. 

On  the  whole,  therefore,  I  am  of  opinion  that  this  action  must  be  allowed  to  pro- 
ceed in  ordinary  course. 

Lord  Benholme. — After  what  has  been  already  said  by  vour  Lordships,  I  sjball 
state  very  shortly  the  grounds  of  my  concurrence.  1  do  not  find  that  this  case  [5961  ^^^ 
under  any  of  those  cases  in  which  our  predecessors  have  declined  to  exercise  jurisdiction 
on  the  ground  that  this  Court  is  inconvenient.  The  Lord  Ordinary  appears  to  have 
decided  on  the  footing  that  the  Court  of  Texas  was  the  proper  tribunal  in  which  this  case 
should  be  tried.  This  I  gather  from  his  interlocutor,  and  from  his  stating  that  the 
parties  were  both  Americans, — citisens  of  the  State  of  Texas.  I  doubt  if  he  is  quite 
correct  in  this,  if  he  has  decided  on  the  ground  that  Texas  was  the  domicile  of  the 
parties.  The  defender  is  described  as  of  New  Orleans,  in  the  State  of  Louisiana.  This 
IS  of  importance,  as  by  it  the  locus  contractus  is  distinguished  from  the  locus  domicUii 
of  the  defender.  The  locus  contractus  is  not  of  itself  a  sufficient  ground  of  jurisdiction ; 
the  locus  domicilii  is  not  that  to  which  he  appeals.  No  individual  Court  has  been 
suggested,  or  could  be  selected,  as  a  more  proper  or  convenient  forum  than  this  Court. 

The  question  of  law  cannot  be  anticipated.  If  it  come  to  be  a  question  of  fordgn 
municipal  law,  we  can  ascertain  what  the  foreign  law  is,  in  the  ordinary  way.  If  it  be  a 
question  rising  out  of  the  jus  gentium,  we  are  as  well  instructed  in  that  as  any  other  Court 
Lord  Neaves. — I  concur.  The  Court  has  undoubted  jurisdiction,  founded  in  a 
manner  peculiarljr  appropriate  to  mercantile  questions,  such  as  are  involved  in  this 
case.  The  jurisdiction  so  founded  does  not  indeed  entitle  the  Court  to  dispose  of  cases 
of  status ;  and  it  has  been  contended  that  its  effect  is  confined  to  questions  of  a  mer- 
cantile nature,  but  it  never  has  been  doubted  that  in  mercantile  cases  jurisdictLon 
founded  by  the  arrestment  of  a  merchant's  funds  or  ships  is  appropriate,  and  innumer 
able  cases  have  proceeded  on  that  basis.  The  idea  that  the  locus  comJtructus  affords  the 
only  Court  in  which  a  merchant  can  be  sued  for  his  mercantile  obligations,  or  that  the 
parties  should  in  such  questions  be  sent  to  that  Court,  is  perfectly  chimerical. 

Our  jurisdiction  therefore  being  undoubted,  we  are  not  entitled  to  refuse  to  exercise 
it  without  good  grounds,  and  there  are  no  such  grounds  here  that  I  can  see.  If  the 
only  grounds  of  objection  are  that  questions  of  foreign  law  are  involved  in  the  case,  we 
can  ascertain  what  that  law  is,  and  we  are  not  endtleid  to  send  away  the  parties  because 
there  may  be  some  difficulty  in  ascertaining  that  fact.  But  I  am  not  satisfied  that  any 
point  of  foreign  municipal  law  will  be  raised.  The  question  resolves  itself  into  this,— 
Were  the  members  of  the  Confederate  States  belligerents,  or  rebels  1  On  that  point 
I  give  no  opinion.  If  it  should  appear  that  they  were  not  belligerents,  then  the 
municipal  law  can  if  necessary  be  ascertained ;  but  if  it  should  appear  that  they  were 
belligerents,  then  questions  of  international  law  will  arise,  such  as,  whether  it  is 
illegal  or  not  for  a  merchant  to  furnish  munitions  of  war  to  his  own  countrymen 
during  the  subsistence  of  a  blockade. 

The  cases  cited  are  not  in  point.  Those  in  which  it  has  been  sought  to  make  foreign 
executors  account  in  this  country  are  no  authority.  An  executor  is  not  a  debtor ;  he 
is  not  eadem  persona  cum  defuncto ;  he  is  a  trustee  for  all  concerned  for  the  distribution 
of  the  executry  fund  among  all  having  interest ;  and  if  he  is  sued  out  of  the  place  in 
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which  his  character  has  been  established,  and  in  which  he  has  administered  his  executry, 
he  is  placed  at  a  ^reat  disadvantage,  and  great  injustice  to  others  may  be  done.  Ques- 
tions of  competition  and  distribution  can  only  be  properly  decided  in  that  country  in 
which  the  estate  in  medio  ought  to  be  administered.  The  plea  that  all  the  parties  in  the 
joint  adventure  have  not  been  called,  makes  it  incumbent  on  the  pursuer  to  call  them 
all  if  he  can ;  but  whether  there  is  any  Court  in  the  world  in  which  they  all  can  be 
called,  it  is  impossible  to  say.  This  does  not  afEect  the  question  of  the  jurisdiction  of 
this  Court;  and  that  jurisdiction  being  established,  I  see  no  groimds  on  which  to 
refuse  to  exercise  it,  or  send  the  parties  to  some  other  tribunal  situated,  indeed,  we  do 
not  know  where. 

The  Court  pronounced  this  interlocutor : — "  Recall  the  said  interlocutor  :  repel 
the  first  plea  in  law  stated  for  the  defender :  Find  the  pursuer  entitled  to  expenses 
since  the  date  of  the  interlocutor  complained  of,  and  remit  to  the  Lord  Ordinary  to  pro- 
ceed with  the  cause  as  shall  be  just,  with  power  to  his  Lordship  to  decern  for  the  expenses 
now  found  due,  and  remit  to  the  Auditor,"  &c. 

Burn,  Wilson,  &  Gloag,  W.S.— Hamilton  &  Kinnear,  W.S.— Agents. 

[Commented  upon,  Orr  Ewing's  Trs.  v.  Orr  Ewing,  1885,  13  R.  (H.  L.)  1.  Referred 
to,  Sim  v.  Robinow,  1892,  19  R.  665.] 


No.  119.  IV.  Macpherson,  596.     16  Mar.  1866.     2d  Div.— Lord  Ormidale,  E. 

Archibau)  T.  p.  Fraser,  Vursuer.— Gordon —H.  J.  Moncreiff. 
James  Murray  Grant,  Defender,— SoL-Gen.  Young -Millar, 

Salmon-Fishing — Prescription — Property — Proof. — A  Crown  grant  of  lands  on  the 
banks  of  a  loch,  **  with  the  salmon-fishings  in  the  wester  end  of  "  the  loch  "  efFeiring 
thereto,"  may  be  set  up  as  a  title  to  salmon-fishings  ex  adverso  of  lands  belonging 
to  other  proprietors,»eitner  by  proof  that  the  words  of  the*  grant  were  so  comprehen- 
sive as  to  include  such  fishings,  or  by  proof  of  exercise  of  salmon-fishing  for  the 
prescriptive  period. 

Averments  which,  though  intended  to  embrace  both  alternatives,  held  (Lord  Benholme 
diss.)  sufficient  to  warrant  only  an  issue  of  prescriptive  possession. 

Opinion  (per  Lord  Justice-Gerk)  that  possession  to  explain  the  terms  of  a  Crown  grant 
of  salmon-fishings  cannot  be  short  of  the  prescriptive  period  of  forty  years.  Opinion 
{per  Lord  Benholme)  contra, 

Fraser  of  Abertarff  and  Grant  of  Glenmorriston  had  both  properties  on  the  banks 
of  Loch  Ness.  Fraser  claimed  a  right  of  salmon-fishing  ex  adverso  of  Grant's  lands,  and 
raised  this  action,  which  concluded  for  declarator  that  "  the  pursuer  has  the  exclusive 
right  of  fishing  salmon  on  the  river  of  Oich  from  the  mouth  upwards  to  the  march  of 
Abercalder,  and  also  in  the  wester  end  of  Loch  Ness,  from  the  mouth  of  the  river  Oich, 
to  and  at  the  mouth  of  the  river  Morriston  on  the  north  side  of  said  loch,  and  on  the 
south  side  of  the  said  loch  from  the  river  Oich  to  the  western  march  of  the  estate  of 
Foyers,  or  east  of  the  said  western  march,  and  over  the  whole  of  the  portions  of  Loch 
Ness  ex  adverso  of  the  lands  belonging  to  the  defender,  and  to  the  other  proprietors 
whose  lands  lie  adjacent  to  Loch  Ness,  and  west  of  or  between  the  two  points  before 
described  on  the  north  and  south  sides  respectively  of  the  said  loch  ;  and  that  the  said 
defender,  and  all  persons  claiming  under  him,  have  no  right  or  title  to  fish  for  salmon  in 
the  said  river  or  loch  within  or  to  the  west  of  the  points  above  specified  ;  and  that  the 
defender,  and  all  others  claiming  under  him,  should  be  ordained  to  desist  and  cease 
from  fishing  for  salmon  in  the  parts  of  the  said  river  and  loch  before  specified,  with 
rods,  nets,  leisters,  or  any  other  engines  or  instruments,  or  by  any  other  means  what- 
ever, in  all  time  coming." 

The  pursuer  set  forth  that  he  was  heritable  proprietor  of  the  entailed  estate  of  Aber- 
tarflF,  comprehending,  inter  alia,  all  and  whole  the  lands  of  Inchnacardoch,  including 
the  lands  of  Balnatua,  Balnafidoch,  and  Balaroich,  with  the  salmon-fishings  on  the 
Water  of  Oich  and  wester  end  of  Loch  Ness  eflfeiring  thereto,  &c.,  conform  to  crown 
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charter  of  resignation  in  his  favour,  dated  20th  October  1822.  (Cond.  2) "  The  salmon- 
fishings  contained  in  said  crown  charter  have  been^  enjoyed  by  the  pursuer's  prede- 
cessors, and  are  now  vested  in  the  pursuer  as  proprietor  thereof.  The  fishings  on  the 
*  wester  end  of  Loch  Ness  '  apply  to  and  cover  the  fishings  ex  adverso  of  the  defender's 
lands  lying  within  the  Umits  specified  in  the  summons."  (Cond.  3)  "  The  pursuer  and 
his  predecessors,  as  proprietors  infeft  in  the  said  estate  of  Abertarff  and  others,  compre- 
hending the  lands  and  salmon-fishings  above  specified,  and  their  tenants  of  the  said 
salmon-fishings  in  the  river  Oich  and  Lochness,  and  others  in  their  right,  have  from 
time  immemorial  exercised  uninterruptedly  the  exclusive  right  of  fishing  with  rod,  net 
andcoble,  and  other  legal  means,  for  salmon,  within  the  bounds  set  forth  in  thesummons." 
Further,  that  Glenmorriston  had  recently  been  in  the  practice  of  fishing  salmon  within 
the  said  boundaries  ;  that  he  had  "  not  produced,  and  does  not  possess,  a  title  to  salmon- 
fishings,  and  has  not  had  such  possession,  and  does  not  allege  that  he  has  had  such 
possession,  as  would  be  sufficient  to  establish  a  right  to  fish  for  salmon  in  Loch  Ness." 

The  defender  averred  that  by  virtue  of  his  titles  he  had  fislied  for  salmon  in  Loch 
Ness  ex  adverso  of  his  lands  of  Knockie  and  others. 

[597]  The  pursuer  pleaded ; — (1)  The  pursuer,  in  virtue  of  the  grant  of  salmon- 
fishings  in  his  charter,  which  includes  the  fishings  ex  adverso  of  the  defender's  lands  and 
the  mouth  of  the  river  Morriston,  is  entitled  to  decreet  of  declarator  as  concluded  for. 
(2)  The  pursuer,  in  virtue  of  his  said  title,  and  immemorial  possession  following  thereon, 
is  entitled  to  decree  as  craved. 

The  defender  objected  to  the  relevancy  of  the  action. 

The  pursuer  proposed  these  issues  : — ^"  It  being  admitted  that  the  pursuer  is  pro- 
prietor of  the  lands  of  Abertarff  and  others,  lying  on  and  near  to  the  shore  of  Loch  Ness, 
including  the  lands  of  Inchnacardoch,  including  and  comprehending  the  tow^n  and 
lands  of  Balnatua,  Balnafidoch  or  Balnafiddoch,  and  Balaroich  or  BeTdoich,  with  the 
salmon-fishings  upon  the  water  of  Oich  and  the  western  end  of  Loch  Ness,  described  in 
the  pursuer's  title  as  follows  : — *  Cum  salmonum  piscationibus  super  aquam  de  Oich  et 
occidentalem  finem  de  Lochness  ad  easdem  effeirin  ; ' — L  Whether  the  saJmon-fishincs, 
referred  to  in  the  pursuer's  said  title,  extend  over  the  waters  of  the  said  loch,  from,  the 
mouth  of  the  river  Oich,  to  and  at  the  mouth  of  the  river  Morriston  on  the  north  side  of 
said  loch,  and  from  the  said  river  Oich  to  the  western  march  of  the  estate  of  Foyers 
on  the  south  side  of  said  loch,  or  over  any  and  what  part  of  said  loch  ?  2.  Whether 
the  pursuer,  his  predecessors  and  authors,  have,  by  themselves,  or  others  in  their  right, 
possessed  for  forty  years  or  upwards  the  right  of  salmon-fishings  in  Loch  Ness  within 
the  hmits  above  defined,  or  within  any  and  what  part  of  said  loch  1 " 

The  Lord  Ordinary  reported  these  issues  with  this  note.  * 

The  pursuer  argued  that  he  was  entitled  to  two  issues,  the  one  whether  this  title, 
when  properly  explained,  comprehends  the  fishings  opposite  the  defender's  lands  %  the 
other,  whether  he  had  possessed  these  fishings  for  the  prescriptive  period  ? 

The  possession  now  requisite  to  explain  the  grant  was  not  necessarily  a  preserip- 

*  "  Note. — As  the  defender  objected  to  give  any  admission,  the  pursuer's  proposed 
issues  must  be  corrected  in  that  respect. 

"  The  defender,  as  the  Lord  Ordinary  understood  him,  also  objected  to  the  pursuer's 
proposed  issues,  in  respect,  1st,  that  they  extend  beyond  the  limit*  of  his  rignt,  as  set 
out  both  in  his  titles  and  in  his  condescendence ;  and  2dly,  that,  at  any  rate,  he  could 
not  be  allowed  to  try  with  the  defender  any  right  of  fishing  in  Loch  Oich,  not  ex  adverso 
of  the  defender's  lands,  as  beyond  that  the  defender  was  no  proper  contradictor.  In 
support  of  these  objections,  the  defender  referred  to  the  cases  of  Maitland  v,  McClelland, 
21st  December  1860  (23  D.  216) ;  Richardson  v.  Hay,  12th  March  1862  (24  D.  775) : 
and  Mackenzie  v.  Davidson,  27th  February  1841  (3  D.  84G). 

"  The  defender  further  objected  to  there  being  two  issues,  suggesting  that  one  would 
be  sufficient,  to  the  effect  whether,  for  forty  years,  or  time  immemorial,  the  pursuer 
has  in  virtue  of  his  titles  possessed  the  salmon-fishings  in  Loch  Oich  ex  adverso  of  the 
defender's  lands. 

"  The  Lord  Ordinary  is  inclined  to  think  that  the  defender's  objections  are  to  some 
extent  well  foimded,  and  that  one  issue  properly  framed,  to  the  effect  suggested  by  the 
defender,  would  be  more  suitable  for  trying  the  case  than  those  proposed  by  the  pursuer. 

"  The  Lord  Ordinary  has  further  to  add,  that  the  pursuer  suggested,  that  in  place 
of  issues  being  sent  to  a  jury,  the  better  course  would  be  to  allow  a  proof  before  answer. " 
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tive  possession.  He  could  explain  it  by  acts  of  possession,  even  though  these  were 
only  occasional,  and  not  exclusive  of  the  possession  of  others.  He  could  also  explain 
it  by  proof,  that  the  wester  end  of  Loch  Ness  comprehended  the  part  of  the  loch  ex 
adverse  of  the  defender  s  lands. 

The  defender  objected  to  the  first  issue. 

At  advising, — 

Lord  Justice-Clerk. — I  think  the  only  safe  way  of  disposing  of  this  case  is  to 
[598]  give  an  issue  precisely  applicable  to  the  case  which  the  pursuer  has  raised  on 
record.  He  is  not  entitled  to  any  other,  and  I  think  it  would  be  a  very  dangerous 
example  to  allow  a  pursuer  of  an  action  hke  this,  to  say,  after  he  has  come  into  Court, 
that  the  substance  of  his  case  is  really  something  different  from  that  which  he  ha« 
averred,  which  would  be  the  practical  result  of  what  has  been  contended  for. 

The  pursuer  sets  himself  out  as  proprietor  of  "  all  and  whole  the  lands  of  Inch- 
nacardocn,  including  and  comprehending  the  town  and  lands  of  Balnatua,  &c.,  with 
the  salmon-fishings  on  the  Water  of  Oich  and  wester  end  of  Loch  Ness  effeiring  thereto." 
He  does  not  say  that  the  extent  of  these  fishings  is  in  any  way  explained  by  any  particu- 
lar title,  and  he  leaves  us  with  the  bare  statement  that  these  are  the  terms  of  his  in- 
feftment  under  a  crown  charter.    Now,  there  is  no  doubt  that  a  grant  of  salmon- 
fishings  in  the  words  here  set  out,  may  be  explained  so  as  to  comprehend  something 
more  than  a  fishing  in  the  water  precisely  ex  adverse  of  the  lands  to  which  the  salmon- 
fishings  are  attached.    That  is  quite  true,  and  I  think  that  may  be  done  in  different 
ways.    It  may  undoubtedly  be  done  by  shewing  that  for  time  immemorial  the  pursuer 
has  exercised  a  right  of  fishing  beyond  the  mere  limits  of  the  water  which  is  ex  adverse 
of  his  lands.    That  is  one  very  well  known  way  in  which  to  explain  such  a  title,  and 
to  make  it  applicable  to  waters  which  are  not  ex  adverse  of  his  lands.    And  it  is  also 
perfectly  competent  for  a  party  possessing  such  a  title,  to  shew  by  proof  of  a  different 
kind,  that  the  true  meaning  of  the  grant  is  of  such  a  comprehensiveness,  because  the 
words  used  have  a  certain  definite  and  well  known  signification,  and  had  that  significa^ 
tion  at  the  time  that  the  grant  was  made.     It  may  require  evidence  to  instruct  that, 
just  as  much  as  possession  may  require  evidence  to  instruct  it ;  and' by  either  of  these 
means  he  may  be  enabled  to  shew  that  his  right  extends  beyond  the  waters  ex  adverse 
of  his  lands.    Now,  have  we  both  these*  cases  here,  or  have  we  only  one  %    What  he 
says  in  the  second  article  of  his  condescendence  is  this :  "  The  fishings  on  the  wester 
end  of  Loch  Ness  apply  to  and  cover  the  fishings  ex  adverse  of  the  defender's  land." 
But  what  does  that  mean  1    Does  it  mean  merely  that  the  title  itself  shews  conclusively 
that  the  fishings  granted  to  the  pursuer  comprehend  fishings  ex  adverse  of  the  de- 
fender's lands,  or  does  it  mean  that  the  fishings  on  the  wester  end  of  Loch  Ness  can  be 
shewn  to  cover  the  fishings  ex  adverse  of  the  defender's  lands  by  evidence  *?    If  it 
means  the  latter,  then  the  pursuer's  duty  was  to  go  on  and  say  how  it  can  be  so  shewn. 
Is  it  by  shewing  that  the  wester  end  of  Loch  Ness  is  a  district  of  definite  boundaries, 
and  that  everything  to  the  westward  of  certain  streams  in  that  loch  is  comprehended 
in  the  term  "  wester  Loch  Ness."    Even  if  he  had  averred  that,  I  should  have  had  very 
great  diflSculty  in  holding  it  to  be  relevant,  because  I  do  not  think  he  has  got  a  grant 
of  all  the  fishings  in  the  wester  end  of  Ix)ch  Ness.    The  grant  is  the  fishings  on  the 
Water  of  Oich  and  wester  end  of  Loch  Ness  effeiring  to  particular  lands,  and  nothing 
more.     But  it  is  needless  to  inquire  whether  it  would  have  been  relevant  or  not  in  the 
present  case,  because  that  is  not  averred,  and  the  only  thing  that  he  goes  on  to  aver  is 
that  he  and  his  predecessors,  as  proprietors  of  the  lands  and  fishings  contained  in  this 
infeftment,  have  for  forty  years  or  for  time  immemorial  exercised  the  right  of  fishing 
ex  adverse  of  the  defender's  lands.     Now,  undoubtedly,  if  he  and  his  predecessors  have 
done  that,  I  think  it  would  be  sufficient  to  explain  the  title  as  applying  to  and  compre- 
hending the  fishings  ex  adverse  of  the  defender's  lands.     But  beyond  that,  I  can  find 
nothing  on  this  record ;  and  it  is  in  vain  to  speculate  what  might  have  been  set  up 
as  a  case  for  explaining  the  title,  because  we  have  no  other  mode  of  explaining  it 
offered  to  us  here  except  possession ;  and  I  must  say  that  I  know  no  authority  for 
holding  that  possession  alone  to  explain  the  terms  of  a  crown  grant  of  salmon-fishing 
can  be  possession  for  anything  short  of  time  immemorial  or  for  forty  years.    There  is 
no  authority  for  that  that  I  know  of,  and  no  example  of  any  issue  such  as  the  pursuer 
proposes,  and  therefore  I  am  for  holding  that  an  issue  of  forty  years'  possession  is  the 
only  one  he  can  take  under  this  record. 

liORD  Cowan.— We  must  dispose  of  this  case,  as  of  all  others,  on  the  record  before 
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us  ;  and  the  action  as  stated  in  the  summons  and  record  is,  that  the  pursuer,  on  the 
averment  of  an  exclusive  right  of  salmon-fishing,  particularly  ex  adverse  of  the  lands 
of  the  ddender  which  are  adjacent  to  and  lie  upon  Loch  Ness,  concludes  to  have  the 
defender  ordained  to  desist  and  cease  from  fishing  for  salmon,  &c.  Therefore  we 
must  consider  how  the  pursuer  is  to  be  allowed  to-  establish  a  case  [699]  based  in 
substaince  on  such  an  averment,  to  the  effect  of  getting  the  decree  he  seeks. 

The  pursuer's  first  plea  is  simply  put  upon  his  title.    "  1.  The  pursuer,  in  virtue 
of  the  grant  of  salmon-fishings  in  his  charter,  which  includes  the  fishings  ex  adverso 
of  the  defender's  lands  and  the  mouth  of  the  river  Mortiston,  is  entitled  to  decreet 
of  declarator  as  concluded  for."    The  plea  raises  a  mere  question  as  to  the  legal  effect 
of  the  pursuer's  title.    Your  Lordship  has  referred  to  the  terms  of  the  deed.    I  shall 
only  say  that  so  far  from  including  the  fishing  ex  adverso  of  the  lands  of  the  defender 
under  the  general  terms  of  the  grant,  it  seems  to  me  to  be  a  title  of  a  hmited  nature, 
judged  of  in  itself.    I  do  not  think  its  terms  are  of  an  expansive  character,  and  capable 
of  ^ing  made  the  foundation  by  possession  of  a  more  extensive  right  of  fishing  than 
merely  ex  adverso  of  his  own  lands.    Looking  simply  at  the  words  that  occur  in  the 
original  grant  and  other  titles,  the  only  right  of  salmon-fishing  specially  conferred 
appears  to  me  to  be  to  the  fishings  upon  the  Water  of  Oich  and  the  wester  end  of  Loch 
Ness  effeiring  to  the  lands  speciallv  described  and  conveyed,  forming  part  of  the 
barony  of  Lovat.     Therefore  I  think  that  first  plea  fails  entirely.     In  this  view  the 
title  at  all  events  requires  explanation,  and  must  be  supported  by  evidence  of  possession. 
Had  there  appeared  on  the  face  of  this  record  a  reference  to  titles,  containing  a  grant 
of  salmon-fishings,  and  carrying  back  the  right  to  a  Crown  grant,  in  which  there  was 
a  description  of  the  precise  extent  of  the  right  given  to  the  grantee  as  effeiring  to  his 
lands,  and  in  such  terms  as  to  include  the  right  of  fishing  opposite  the  lands  of  the 
defender, — ^then  the  pursuer  might  have  had  a  judgment  on  that  view  of  the  case. 
Or,  had  the  pursuer  alleged  that  the  lands  of  the  defender  were  well  known  to  be  within 
the  wester  end  of  Loch  Ness,  and  that  he  had  in  point  of  fact  always  fished  ex  adverso 
of  these  lands  in  virtue  of  his  titles,  he  would  have  been  in  a  condition  to  have  asked 
probation  of  these  averments,  being  denied  by  the  defender.    But  that  is  not  the 
nature  of  the  case  that  he  states  on  this  record.    He  states  his  case  exclusively  as  con- 
tained in  the  averment  in  article  3  of  the  condescendence,  and  that  averment  is  specific 
and  clear  to  this  effect,  that  he  "  from  time  immemorial  exercised  uninterruptedly 
the  exclusive  right  of  fishing  with  rod,  net  and  coble,  and  other  legal  means,  for 
salmon  in  the  said  river  or  Water  of  Oich,  from  the  mouth  thereof  upwards  to  the 
march  of  Abe'rca^lder  of  Glengarry,  and  in  the  wester  end  of  Loch  Ness  from  the  mouth 
of  the  river  Oich,  to  and  at  the  mouth  of  the  river  Morriston  on  the  north  side  of  the 
loch :  and  on  the  south  side  of  the  loch  from  the  Oich  to  the  western  march  of  the 
estate  of  Foyers,  and  over  the  whole  of  the  portions  of  Loch  Ness  ex  adverso  of  the  lands 
of  the  defender."    Now,  what  is  that  but  merely  that  he  is  entitled,  by  virtue  of  his 
exclusive  and  immemorial  possession  for  more  than  forty  years,  to  have  an  issue  to  try 
the  question  whether  his  title  supports  that  ground  of  action  or  not  against  the  defender  \ 
I  cannot  understand  how  any  such  issue  as  that  suggested  by  Mr.  Grordon  can  in  the 
state  of  the  record  be  allowed.    Reference  was  made  to  the  case  of  Mackenzie  v,  Davidson. 
The  first  issue  granted  there  clearly  had  reference  to  the  boundaries  of  the  bay.    The 
party  was  held  bound  to  shew  that  the  place  where  the  encroachment  on  the  rights 
of  the  pursuer  was  committed  was  within  the  bay.    Here  we  have  no  averment  U) 
the  effect  that  the  lands  of  the  defender  are  within  the  wester  end  of  Loch  Ness  fishings, 
which  were  granted  to  the  pursuer.    Again,  the  other  issue  granted  in  that  case  was 
as  to  possession  for  time  inmiemorial  or  forty  years ;  but  although  an  issue  so  expressed 
may  have  suited  the  circumstance  of  that  case,  I  am  doubtful  whether,  in  any  view 
of  this  case,  it  is  one  which  could  be  here  adopted.    Any  issue  to  be  granted  ought,  I 
apprehend,  to  be  expressed  so  as  to  give  the  pursuer,  if  he  establishes  his  case  on  the 
proof,  and  gets  a  verdict,  an  exclusive  and  prescriptive  right  to  salmon-fishing  under 
the  title  founded  on  by  him.    The  object  must  be,  not  so  much  to  explain  the  title  as 
to  shew  that  by  possession  for  forty  years  under  it  (that  being  the  only  right  to  salmon- 
fishings  he  has),  the  pursuer  has  acquired  the  fishing  on  particular  parts  of  the  loch, 
and  is  entitled  in  consequence  to  have  his  prescriptive  right  thereto  judicially  declared 
Nothing  short  of  that  will  satisfy  my  view  of  this  case  as  stated  in  this  record.    If, 
however,  your  Lordships  think  that  this  is  a  matter  which  may  be  left  fairly  to  the 
trial  under  a  general  issue  of  forty  years,  I  shall  not  object,  although  it  certainly 
appears  to  me  [600]  that  article  3  raises  merely  a  question  of  prescriptive  right  under 
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the  title  set  forth  in  the  summons  and  record,  and  that  the  ordinary  and  usual  terms  of 
issues  in  cases  of  that  kind  would  be  more  appropriate. 

Lord  Benholme. — If  I  thought  that  this  record  raised  only  a  strict  question  of 
prescriptive  right,  viz.  a  plea  that  by  virtue  of  forty  years'  possession  tlus  pursuer 
had,  under  a  title  not  originally  so  extensive,  acquired  right  to  the  fishings  opposite 
the  defender's  lands,  I  should  agree  with  Lord  CJowan.  But  I  cannot  read  this  record 
without  seeing  that  there  are  two  pleas  made  in  it, — one  upon  the  title,  as  always  (when 
properly  explained)  comprehending  within  itself  these  fishings,  and  another,  which 
may  be  stated  thus,  that  by  virtue  of  forty  years'  possession,  or  immemorial  possession, 
that  title  which  formerly  was  not  so  broad  has  come  to  comprehend  these  fishings. 
I  think  it  is  as  plain  as  anj^hing  can  be  that  such  was  the  intention  of  the  pursuer 
in  framing  this  record ;  because  he  has  stated  both  these  pleas  separately,  and  has 
got  a  separate  article  for  each  plea.  But  it  is  said  that  he  has  not  enough  on  his  record 
to  indicate  how  he  is  to  make  out  the  explanation  of  his  title.  In  the  first  place,  he 
has  immemorial  possession.  That  would  serve  to  explain  his  title,  as  well  as  to  vahdate 
by  prescription  a  title  originally  defective.  But  a  pursuer  is  not  bound  always  to  prove 
all  his  case ;  and  if  he  has  proved  possession  such  as  plainly  to  explain  his  title,  what 
is  it  to  the  purpose  to  say  that  he  nas  averred  more  ?  If  there  is  enough  here  under 
the  3d  article  to  constitute  a  very  satisfactory  explanation  that  his  title  did  originally 
comprehend  these  fishings,  I  must  say  I  cannot  see  any  rule  of  law  to  the  eff'ect  that, 
unless  he  shall  prove  all  that  he  has  averred  on  record,  he  shall  get  nothing.  My  view 
is  that  a  title,  where  there  is  nothing  to  compete  with  it,  may  very  satisfactorily  be 
explained  by  less  than  forty  years'  prescriptive  possession,  by  possession  that  is  quite 
satisfactory  to  explain  (though  not  to  acquire),  in  respect  no  one  has  ever  interfered 
with  it, — in  respect  that  it  has  been  the  only  possession  of  the  subject  from  time 
immemorial. 

The  possession  may  be  most  satisfactory  to  ascertain  that  the  possessor,  and  he 
alone,  has  any  right  in  these  fishings,  though  it  does  not  precisely  amount  to  forty 
years'  prescriptive  possession  under  the  statute.  And  so  long  as  I  consider  that  ex- 
plaining a  title  which  is  ambiguous  is  a  different  thing  from  extending  a  title  originally 
defective,  so  long  I  cannot  hold  that  possession  which  is  sufficient  to  explain  a  title 
must  be  identical  with  forty  years'  prescriptive  possession.  A  right  of  salmon-fishings 
is  different  from  a  right  to  land,  in  this  respect,  that  it  is  inter  regalia,  and  where 
there  are  no  competing  titles,  such  a  grant  may  be  explained  much  more  easily  in  favour 
of  a  person  who  has  had  the  only  possession  of  the  subject,  though  that  possession 
may  not  have  been  continuous.  In  regard  to  landed  property,  one  can  quite  under- 
stand it  to  be  very  difficult  to  explain  a  title  so  as  to  make  it  comprehend  a  piece  of 
land  not  plainly  contained  within  it,  if  there  has  not  been  both  an  exclusive  and  a  very 
long  continued  possession,  because  somebody  must  always  possess  a'  piece  of  land.  It 
cannot  be  always  lying  waste.  But  salmon-fishings  are  in  a  different  position.  They 
may  be  exercised  at  one  time  at  one  place,  and  at  another  in  another  ;  and  for  a  long 
time  they  may  not  be  exercised  at  all.  The  situation  of  the  ground  may  be  unfavour- 
able for  the  enjoyment  of  salmon-fishings,  and  many  things  may  explain  the  want 
of  the  forty  years'  continuous  possession  required  under  the  statute.  But  if  there 
is  no  adverse  possession, — if  that  is  the  only  possession  of  the  subject  that  has  ever  been 
had, — I  think  much  less  than  the  forty  years'  prescriptive  possession  (which  is  necessary 
as  against  a  competing  title)  will  be  sufficient  satisfactorily  to  explain  the  party's  title. 
Now,  in  reference  to  the  peculiar  terms  of  the  title  in  question,  I  am  not  aware  that 
the  word  "  effeiring  "  to  land  has  ever  been  held  as  equivalent  to  "  adjacent "  or  "  ex 
adversoJ*  There  is  nothing  more  common  in  the  law  of  Scotland  than  that  salmon - 
fishings  should  effeir  to  or  belong  to  lands  to  which  they  are  not  altogether  or  at  all 
adjacent.  There  is  nothing  more  common  than  to  have  salmon-fishings  extending 
beyond  the  limits  of  the  lands  along  with  which  they  are  granted,  and  then  they  effeir 
to  the  lands,  though  they  are  not  adjacent  to  them.  Nay,  the  very  circumstance 
that  the  word  "  effeiring "  is  here  used,  suggests  to  my  mind  that  the  fishings  are  not 
limited  to  the  local  extent  and  boundary  of  the  lands  ;  and  when,  in  addition  to  that, 
you  find  that  these  salmon-fishings  are  granted  upon  the  Water  of  Oich,  and  the 
western  end  of  Loch  Ness, — not  merely  on  Loch  Ness,  but  on  the  [601]  western  end 
generally, — I  think  this  presents  a  case  where  the  title  is  not  only  expansive,  but  where 
It  requires  to  be  ascertained  by  possession  how  far  it  is  to  go,  and  to  be  carried  as  far 
as  the  exclusive  (although  perhaps  not  continuous)  possession  will  carry  it. 

The  "  wester  end  "  of  Loch  Ness  is  an  expression  more  extensive  than  the  pursuer's 
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lands,  and  when  once  you  liave  a  presumption  that  the  fishing  is  not  confined  to  the 
margin  of  the  lands  themselves, — that  it  is  more  extensive, — it  is  then  a  question  merely 
of  degree,  which  is  to  be  solved  by  possession.  In  interpreting  the  meaning  of  such 
a  grant,  I  think  I  may  look  not  merely  to  see  what  has  been  possessed  under  it  con- 
tinuously for  forty  years,  but  also  to  the  only  possession  that  has  been  had  by  anybody, 
and  which  has  been  enjoyed  by  this  pursuer,  at  one  time  or  another,  within  every 
part  of  the  limits  to  which  he  now  lays  claim.  I  say  again,  that  until  the  word  "  ex- 
plain "  is  identified  with  "  extend,"  I  never  shall  cease  to  distinguish  l)etween  that  kind 
and  quantity  of  possession  which  is  sufficient  to  explain,  and  that  continuous  posses- 
sion for  forty  years  which  is  necessary  by  prescription  to  extend  the  grant. 

Lord  Neaves. — This  case  is  of  importance,  but  as  presented  to  us,  it  does  not  seem 
to  be  attended  with  difficulty.  We  think  it  right  that  an  issue  should  be  granted  to 
the  pursuer,  of  possession  of  the  fishings  for  forty  years  or  time  immemorial,  in  what- 
ever form  that  question  of  long  possession  should  be  put ;  and  there  can  be  no  doubt 
that  whether  or  not  any  other  issue  is  extractable  from  this  record,  that  issue  is  ex- 
tractable  from  it.  The  third  article  and  the  second  plea  plainly  point  to  that  species 
facti  as  averred.  Now,  that  being  the  case,  are  there  to  be  two  issues  %  The  pursuer 
only  asks  one,  which,  I  think,  when  we  come  to  examine  it,  is  defective  from  ambiguity. 
I  do  not  think  there  ought  to  be  two  issues  here,  because  if  the  third  article  of  this 
condescendence  were  expunged  from  the  record,  and  also  the  second  plea,  I  should 
doubt  if  anything  relevant  remained.  I  do  not  think  it  will  do  for  a  pursuer  to  lay 
down  a  charter  by  progress,  and  say  merely,  "  I  have  this  title,  and  the  fishings  there 
mentioned  on  the  west  end  of  Loch  Ness  apply  to  and  cover  the  fishings  opposite  Glen- 
morriston's  lands.  ^  I  think  that  is  irrelevant.  He  must  explain  in  his  record  how 
this  is  the  case,  and  I  do  not  see  what  is  alleged  in  this  record,  except  just  the  ordinary 
case  of  long  possession.  Lord  Benholme  has  spoken  of  the  possibility  of  explaining 
a  title  without  prescription.  Does  this  mean  tnat  the  intention  of  the  parties  to  the 
original  title  was  so  and  so,  and  that  this  is  to  be  explained  by  something  that  has 
happened  %  The  matter  of  fact  there  is  the  intention  of  the  granter  and  of  the  grantee, 
I  do  not  dispute  that  there  are  cases  in  which  that  is  relevant  and  admissible.  What 
the  evidence  may  be  in  such  cases  may  be  a  question  of  nicety,  but  this  case  is  not  of 
that  nature.  The  pursuer  does  not  give  us  the  original  grant  which  he  wants  to  ex- 
plain. He  commences  by  a  title  of  progress  in  his  favour  in  1822.  His  sasine  is  in 
1851.  The  title  of  1822  is  a  Crown  charter  of  resignation  in  his  favour  at  that  time. 
But  surely  it  is  not  the  meaning  of  that  grant  that  is  the  question  at  issue.  It  must 
be  the  meaning  of  the  original  grant,  if  the  pursuer  is  to  throw  prescription  out  of 
view.  I  can  understand  a  man  sa3dng  as  to  a  grant  from  the  Crown,  not  forty  years 
ago,  but  ten  years  ago,  that  he  will  instruct,  habili  modo,  that  the  fishings  there  de- 
scribed as  the  salmon-fishings  efFeiring  to  the  lands  of  Inchnacardoch,  were  within  the 
fishings  set  apart  for  that  estate,  and  that  what  was  intended  by  that  was  such  and 
such  specific  fishings ;  and  he  might  possibly  prove  that.  He  might  prove  that  at 
that  time  a  larger  barony  had  been  split  into  parts — that  certain  of  the  general  fishings 
belonging  to  the  barony  had  been  laid  aside  for  one  part  of  the  barony,  and  that  these 
fishings  were  set  aside  as  effeiring  to  this.  Other  charters  or  titles  to  other  parties 
might  make  that  clear,  and  there  would  thus  be  a  definite  and  intelligible  issue.  But 
no  such  explanation  is  given  here.  The  pursuer  does  not  tell  us  what  tlie  original 
grant  was,  or  the  circumstances  connected  with  it.  He  takes  the  case  up  from  a  modem 
title  in  1822,  and  he  says,  "  I  have  possessed  on  that,"  and  he  does  not  go  into  any 
other  question  of  fact,  except  that  his  predecessors  have  done  from  time  immemorial 
as  he  has  done.  Now,  that  being  so,  what  does  the  title  it«elf  mean  ?  The  natural 
meaning  rather  is  ex  adverso  of  the  lands,  but  not  so  indisputably  as  to  make  it  incapaWe 
of  being  extended.  But  the  only  way  of  doing  so  here  stated  is  by  overt  acts  of  posses- 
sion. The  case  comes  to  this,  that  there  is  no  express  grant  of  fishings  oppo{6021-^*^ 
Glenmorriston's  lands,  that  there  is  a  grant  of  fishings  that  may  or  may  not  have 
meant  that,  and  that  possession  must  be  resorted  to  in  order  to  ascertain  the  extent 
of  the  grant.  You  need  not  call  this  prescription.  The  possession  may  serve  to  explain 
the  grant  by  presumption  backwards,  or  to  define,  or  to  acquire  a  right,  but  it  is  con- 
clusive in  this  way,  that  if  it  has  existed  for  forty  years,  it  shall  make  the  title  as  good 
as  if  that  had  been  the  original  meaning  of  the  grant,  but  if  you  stop  short  of  forty 
years,  possession  will  be  of  no  use.  If  you  have  a  geographical  name  in  the  title,  and 
your  interpretation  is  to  attach  to  that,  that  is  one  thing ;  but  there  is  nothing  of  that 
sprt  here.    This  party  might  equally  have  gone  to  any  part  of  the  western  half  of  Loch 
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Ness,  and  fixed  on  some  one's  lands,  and  fished  over  against  them.  I  do  not  see  much 
difference  between  competing  grants  in  this  question.  I  do  not  think  a  man  is  entitled 
to  oome  opposite  my  lands  and  fish  for  salmon  unless  he  has  a  good  title,  and  he  must 
make  it  out  to  be  a  good  grant  as  against  me.  I  am  acquiring,  it  may  be,  a  right  of 
salmon-fishings  under  a  dause  cum  piscationibus ;  the  Crown  are  letting  me  alone, 
but  this  man  steps  in  and  seeks  to  draw  his  nets  on  my  land,  without  having  such 
a  title  as  will  prevail  with  the  Crown.  I  am  protected  by  the  Crown,  because  the 
Crown  is  not  interfering  with  me.  It  would  never  do  to  say  that  because  there  is  not 
a  grant  of  salmon-fishings,  any  man  with  some  grant  or  other  of  salmon-fishings, 
and  by  something  short  of  possession  for  forty  years,  could  set  himself  down  and  draw 
his  nets  on  my  land,  and  prevent  me,  who,  it  may  be,  am  just  on  the  eve  of  completing 
a  title  to  fislungs  in  my  own  person.  Without  saying  that  there  may  not  be  cases 
in  which,  by  legitimate  evidence,  or  the  interpretation  of  geographical  or  definite 
names,  it  may  be  right  to  explain  the  meaning  of  the  title,  or  the  meaning  of  the  parties 
de  facto  at  the  time  of  the  grant,  I  am  of  opinion  that  here  there  is  nothing  alleged 
or  indicated  except  immemorial  or  long  possession  as  the  ground  on  which  the  grant 
is  to  be  extended. 

The  following  issue  was  approved  of : — "  It  being  admitted  that  the  pursuer  is 
proprietor  of  lands  lying  on  the  shore  of  Loch  Ness,  with  salmon-fishings  in  the  west 
end  of  Loch  Ness  thereto  effeiring, — Whether  the  pursuer,  his  predecessors  and  authors, 
have  for  forty  years,  or  for  time  immemorial,  prior  to  the  year  1864,  exercised  the 
right  of  salmon-fishiilg  in  the  water  of  Loch  Ness  ez  adverso  of  the  defender's  lands 
of  Foirbeg  and  Knockie  1  ** 

Afterwards  this  interlocutor  was  pronounced  : — 

**  Edinburgh,  16th  March  1866.— The  Lords,  on  the  motion  of  the  pursuer,  allow 
him  to  abandon  the  action  against  the  defender,  under  the  condition  and  reservation 
contained  in  the  10th  section,  6  Geo.  IV.  cap.  120  ;  appoint  the  said  defender  to  lodge 
an  account  of  expenses,  and  remit  to  the  Auoitor  to  tax  the  same,  and  to  report." 
jEneas  Macbean,  W.S.— Adam  and  Sang,  S.S.C— Agents. 

[Principle  applied.  Earl  of  Zetland  v.  Tennent's  Trs.,  1873,  11  M.  469.] 


No.  120.  IV.  Macpherson,  602.     17  Mar.  1866.     1st  Div.— Lord  Ormidale.  C. 

Christian  Paterson  (Executrix  of  Andrew  Murray  Paterson),  Pursuer.— 

SoL-Gen,  Young— Pattisoii, 

John  Moir  Macqueen,  Defender.— W.  N,  Maclaren. 

Henry  Kilgour,  Defender.— Patton— Grant. 

Condictio  indebiti — Sponsio  ludicra — Reparation, — An  action  does  not  lie  either 
for  repetition  of  money  lost  through  untair  play  at  cards,  or  for  the  damage  thereby 
sustained. 

In  this  case  the  pursuer,  as  executrix  of  Andrew  {►luiTay  Paterson,  deceased,  sought 
to  recover  from  John  Moir  Macqueen  and  Henry  Kilgour  the  sum  of  £396,  with  interest 
from  1st  June  1857,  being  the  amount  of  damage  said  to  have  been  sustained  by 
Paterson  through  alleged  falsehood  and  fraud  on  the  part  of  the  defenders,  in  concert 
with  one  James  Shaw  Galbraith,  since  deceased. 

The  material  averments  made  by  the  pursuer  were  as  follows  : — [603]  (Cond.  3) 
"  At  this  time  (1856),  partly  in  consequence  of  the  disease  under  which  he  suffered, 
and  partly  in  consequence  of  the  frequent  and  habitual  use  of  opium  and  stimulant*, 
Mr.  Paterson  was  in  an  extremely  bad  state  of  health.  Not  only  were  his  bodily  powers 
prostrated,  but  his  mental  faculties  were  much  impaired.  From  June  1856  until 
after  the  month  of  June  1857,  he  continued  in  the  state  above  described.  He  was 
habitually  and  almost  constantly,  during  said  space  of  time,  under  the  influence  of 
opium  and  stimulants,  so  as  not  to  know  what  he  was  doing  ;  and  he  had  not,  even 
in  the  intervals  of  comparative  sobriety  and  abstinence,  the  full  p(jssession  or  command 
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of  his  mental  faculties.  He  was  at  all  times  during  said  period  easily  imposed  upon 
and  deceived,  and  had  no  strength  of  mind  or  power  to  detect  or  resist  the  desires  of 
others  who  wished  to  deceive  or  cheat  him,  or  to  lead  him  into  error  for  their  own 
purposes."  (Cond.  4) "  The  defenders  and  James  Shaw  Galbraith,  seeing  the  condition 
of  body  and  mind  in  which  Mr.  Paterson  was  .  .  .  resolved  to  ennch  themselves 
at  his  expense.  For  tliat  purpose  they,  in  or  about  the  month  of  June,  July,  or  August 
1856,  or  at  some  other  time  prior  to  May  1857,  the  precise  period  b^ng  to  the  pursuer 
unknown,  entered  into  a  scheme  or  conspiracy  to  engage  Mr.  Paterson  in  play  with 
them  at  cards  for  money,  they  arranging  among  themselves  that,  without  his  dis- 
covering it,  they  should  so  act  and  deal  with  the  cards,  and  so  manage,  by  preconcerted 
signals  to  one  another,  and  by  other  devices  known  to  them  and  to  those  who  practise 
in  that  way,  as  that  they  should  always  win,  and  Mr.  Paterson  lose,  on  the  result." 
(Cond.  5)  "  This  conspiracy  and  scheme  the  defenders  and  Mr.  Galbraith  jointly  prac- 
tised and  carried  out  successfully.  During  the  months  of  August,  September,  October, 
November,  and  December  1856,  and  January  and  February  1857,  they  induced  Mr. 
Paterson,  under  pretence,  inter  alia,  of  diverting  his  mina  from  his  disease,  and  of 
otherwise  amusing  liim,  to  engage  in  card-playing  with  them.  .  .  .  What  games 
they  played  tlie  pursuer  does  not  know ;  but  while  one  of  their  number,  in  order 
to  deceive  Mr.  Paterson,  sometimes  so  played  as  to  appear  to  lose  money  to  him,  care 
was  taken  that  the  other  two  who  were  in  company  should  win  from  him  to  a  greater 
extent,  and  this  pretence  of  losing  by  one  of  the  three  was  a  mere  lure  to  induce  Mr. 
Paterson  to  play,  and  to  prevent  his  detecting  the  fraud  that  was  being  practised 
upon  him.  In  playing  the  games  in  which  the  defenders  and  Mr.  Galbraith  induced 
Mr.  Paterson  to  engage  with  them,  the  defenders  and  Mr.  Galbraith  did  not  play  fairly, 
but,  by  signals  known  to  one  another,  and  by  other  contrivances  and  devices,  they 
jointly  and  systematically,  and  in  pursuance  of  their  said  scheme  and  device,  played 
false,  so  as  always  to  make  sure  of  winning  in  the  end,  and  of  Mr.  Paterson  becoming 
the  loser."  (Cond.  6)  "  When  ready  money  was  not  at  hand,  the  defenders  and  Gal- 
braitli  took  bills  from  Mr.  Paterson  for  the  amount  of  what  they  represented  to  be 
liis  losses  to  them.  The  defender  Macqueen  carried  bill-stamps  with  him,  and  upon 
these  stamps,  which  he  had  ready  for  the  purpose,  the  hills  or  promissory-notes  which 
Mr.  Paterson  was  got  to  subscribe  were  written." 

The  cf)ndescendence  then  enumerated  certain  bills  and  promissory-notes  said  to 
have  been  granted  by  Paterson  to  Galbraith,  and  certain  other  Hlls  said  to  have  been 
granted  by  Kilgour  to  Paterson,  and  by  liim  indorsed  to  Galbraith,  the  latter  being 
described  as  granted  by  Kilgour,  "  when  he  pretended  to  have  lost  money  to  Mr.  Paterson 
at  cards,  in  pursuance  of  the  scheme  and  plan,  all  as  above  set  forth."  (Cond.  8)  *  No 
value  was  given  to  Mr.  Paterson  for  any  of  the  promissory-notes  and  bills  granted 
by  him,  above  set  forth,  or  for  the  indorsation  of  promissory-notes  and  bills  by  migour, 
payable  to  him,  above  set  forth.  There  wajs  no  consideration  therefor,  other  than 
the  pretence  of  the  money  said  to  have  been  won  from  him  at  cards  by  the  defender, 
but  which  was  not  won  by  fair  play,  but  was  made,  [604]  by  foul  play,  to  appear  to 
have  been  won  from  him,  in  pursuance  of  the  conspiracy  ana  scheme  above  set  forth. 
Farther,  the  bills  and  promissory-notes  were  in  most,  if  not  in  all  instances,  signed 
by  Mr.  Paterson  when,  through  intoxication  and  otherwise,  incapable  of  knowing, 
and  when  in  fact  he  did  not  understand,  what  he  was  doing,  or  know  the  amount 
of  the  bills,  the  date  at  which  they  were  payable,  or  any  other  particulars.  The  indona- 
tion  was  written  in  the  same  circymstances." 

It  was  then  alleged  that  Mr.  Paterson  was  induced  to  pay,  and  paid,  £185  of  the  sunafi 
contained  in  the  said  bills ;  that  a  farther  sum  of  £171  waa  paid  by  Mr.  Bridgeford, 
a  law  agent  whom  he  consulted  in  the  matter,  being  a  composition  of  10s.  in  the  pound 
on  £342,  farther  part  of  the  bills ;  and  that  £40  was  paid  by  Mr.  Bridgeford  to  an 
indorsee  of  a  bill  for  £75,— the  said  sums  making  in  all  the  sum  of  £396. 

With  reference  to  the  settlement  said  to  have  been  made  by  Mr.  Bridgeford  on 
Mr.  Paterson *s  behalf,  the  pursuer  alleged  :— (Cond.  16)  "  Mr.  Paterson  did  not,  at 
the  time  when  he  authorised  this  settlement  to  be  made,  nor  did  Mr.  Bridgeford  when 
acting  for  him,  know  that  the  claim  of  Galbraith,  besides  being  vitiated  by  the  fact 
that  It  was  founded  on  bills  granted  for  cambling  debts,  and  therefore  null  and  vdd 
as  grounds  of  action,  was  farther  excluded,  even  from  the  category  of  a  gainblinc 
debt  or  debt  of  honoiw,  by  the  system  of  fraud  by  and  through  which  these  Hlls  had 
been  obtained,  and  Mr.  Paterson *s  signature  thereto  obtained,  when  he  was  in  the  state 
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before  described,  and  that  they  were  the  offspring  and  the  result  of  a  fraudulent  con- 
spiracy to  cozen  and  to  cheat  him  at  cards,  entered  into  between  the  defenders  and 
Mr.  Galbraith,  and  carried  out  as  above  set  forth.  If  he  had  known  that  fact,  which 
was  not  disclosed  to  him  until  a  considerable  time  afterwards,  he  would  not  have  paid 
one  penny  of  the  said  sums."  (Cond.  19)  "  Farther,  the  defenders  were  equally  with 
Mr.  Galbraith  concerned  and  participators  in  the  conspiracy  and  scheme  by  which 
Mr.  Paterson  was  defrauded  out  of  said  sums,  and  by  which  tne  said  bills  were  fraudu- 
lently impetrated  and  obtained.  They  were  partakers  in  the  carrying  out  of  that 
scheme,  and  aided  and  abetted  one  another  in  the  devices  and  contrivances  by  which 
it  was  effected,  and  by  which  they  succeeded,  first,  in  appearing  to  win  money  from 
Mr.  Paterson  at  cards,  by  unfair  and  false  play  carried  on  by  them  in  concert ;  secondly, 
in  procuring  bills  from  him  under  the  false  representation  that  the  money  for  which 
said  bills  were  granted  or  indorsed  was  fairly  lost,  and  when  he  was  in  such  a  state 
as  not  to  be  capable  of  knowing  whether  their  statement  was  true  or  false,  or  of  under- 
standing or  transacting  business  ;  and,  thirdly,  in  concussing  him  into  payment  of  the 
foresaid  sums,  in  the  manner  above  explained,  while  he  was  ignorant  of  the  falsehood, 
cheating,  and  cozening  that  had  been  practised  upon  him  by  them." 

The  defenders  denied  the  pursuer's  averments  as  to  Mr.  Paterson 's  incapacity, 
as  to  hifl  having  been  cheated  at  cards,  and  as  to  the  bills  having  been  granted  or  sums 
paid  in  respect  of  money  lost  in  that  way.  They  also  averred  that  the  action  had  been 
rused  at  the  instigation  of  a  third  party,  who  was  really  the  dominus  litis. 

The  pursuer  proposed  the  following  issue  : — "  Whether,  during  the  period  between 
the  1st  day  of  June  1856  and  1st  day  of  June  1857,  or  some  part  of  said  period,  the 
said  deceased  Andrew  Murray  Paterson  granted  or  indorsed  to  the  deceaised  James 
Shaw  Gralbraith,  writer,  Denny,  the  several  bills  and  promissory-notes,  &c.,  set  forth 
in  the  schedule  hereunto  annexed,  or  any  and  which  of  them,  and  paid,  in  respct 
of  the  said  promissory-notes  and  bills,  the  sums  of  money  also  specified  in  said  schedule, 
or  part  thereof  ?  And  whether  the  said  bills  and  promissory-notes  and  sums  of  money, 
or  any  and  which  of  them,  were  impetrated  and  obtained  from  the  said  Andrew  Murray 
Paterson  by  the  falsehood  and  fraud  of  the  defenders,  or  either  of  [605]  them,  acting 
in  concert  with  the  said  James  Shaw  Galbraith,  to  the  loss,  injury,  and  damage  of  the 
said  Andrew  Murray  Paterson  1  ' 

"  Sum  claimed  £396  sterling,  and  interest  since  Ist  June  1857." 

The  Lord  Ordinary  reported  the  case  to  the  First  Division.  * 

*  "  Note. — ^This  is  a  very  peculiar  action ;  and,  from  the  manner  in  which  the 
pursuer  has  made  her  averments  in  the  record,  it  appears  to  the  Lord  Ordinary  to 
be  attended  with  considerable  difficulty. 

"  The  defenders  have  objected  not  only  to  the  terms  of  the  pursuer's  proposed  issue, 
but  also  to  the  relevancy  generally  of  her  action,  which  they  contended  before  the 
Lord  Ordinary  ought  to  be  at  once  dismissed  as  irrelevant. 

*  I.  The  defended*  argument  against  the  relevancy  of  the  action  was  chiefly  rested, 
as  the  Lord  Ordinary  understood  it,  on  the  grounds, —  first,  that  claims  for  gambling 
debts  are  not  actionable ;  secondly,  that  no  sufficient  statements  have  been  made  in 
the  record,  touching  the  late  Mr.  Paterson  *8  condition  of  mind  at  the  time  when  his 
alleged  losses  are  said  to  have  occurred,  as  to  bring  the  present  case  from  under  the 
general  rule  of  gambling  debts ;  and,  thirdly,  that  at  any  rate,  whatever  may  be  the 
effect  of  the  preceding  pleas,  dealt  with  by  themselves,  the  pursuer  cannot  be  allowed 
to  sue  for  recovery  from  the  defenders  of  sums  which  he  had  previously  voluntarily 
paid  as  debts  tnily  due  by  him. 

"  (1)  Li  regard  to  the  first  of  these  points,  the  Lord  Ordinary  would  have  been 
disposed  to  think  the  defenders  right,  on  the  principles  illustrated  and  given  effect 
to  m  the  case  of  O'Connell  v.  Russell,  25th  November  1864,  3  Macph.  89,  had  it  not 
been  for  the  pursuer's  allegations  of  Paterson's  state  of  mind  when  the  losses  were 
sustained  by  him,  which  he  thinks  sufficient  to  take  the  present  case  out  of  the  category 
to  which  O'Connell's  belongs.    .    .    . 

"  (2)  But  then  it  was  maintained,  in  the  second  place,  by  the  defenders,  that  the 
statements  of  the  pursuer  regarding  the  mental  condition  or  capacity  of  Paterson  at 
the  time  the  alleged  losses  were  sustained  by  him  are  not  sufficiently  distinct  or  relevant. 
The  Lord  Ordinary  is  inclined  to  think  they  are ;  and  he  has  to  refer,  in  particular, 
to  article  3  of  the  condescendence,  which,  as  he  reads  it,  comprehends  the  whole  period 
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Argued  for  the  defenders ; — An  action  will  not  lie  either  to  recover  money  [606]  won 
at  c&Td&y  or  for  repetition  of  money  paid  for  losses  at  cards.  *  The  allegations  of  cheat- 
ing are  irrelevant,  for  the  Court  will  not  inquire  whether  the  rules  of  the  game  have 
been  observed.  Then  there  are  no  relevant  averments  of  incapacity  on  the  part  of 
Paterson.  Those  relative  to  his  state  when  he  granted  the  bills  are  made  alternatively, 
viz.  that  the  bills  "  were,  in  most  if  not  in  all  instances,  signed  "  by  him  when  incapaUe 
of  knowing  what  he  was  about.  There  being,  therefore,  no  specification  of  the  bills 
said  to  have  been  signed  by  him  when  in  that  condition,  the  averment  is  insuflScient.t 
But  farther,  it  is  necessary  to  sustain  the  action  that  there  should  be  an  averment  of 
incapacity  at  the  time  when  the  bills  were  paid,  and  the  record  contains  no  such  aver- 
ment.   The  bills  were  voluntarily  paid,  ana  there  is  therefore  no  redress.^ 

Argued  for  the  pursuer ; — ^The  pursuer  is  entitled  to  an  issue.  The  action  is  not  one 
of  repetition,  but  for  damages. 

At  advising, — 

Lord  Peesident. — This  is  a  very  unpleasant  sort  of  action  in  any  aspect  of  it.  The 
record  sets  forth  a  course  of  proceedings  in  reference  to  this  gentleman,  Mr.  Paterson, 
which,  if  at  all  true,  cannot  be  noticed  in  terms  of  too  strong  reprobation.  The  ques- 
tion is,  whether  the  piu«uer  s  statement  is  relevant  as  a  ground  of  action.  It  is  alleged 
that  there  was  a  conspiracy  to  cheat  this  gentleman,  and  that  the  cheating  was  to  be 
accomplished  by  getting  him  to  engage  in  play  at  cards,  and  that  in  the  course  of  the 
play  there  was  to  be  something  done  that  is  considered  unfair  and  contrary  to  the 
rules  of  the  game,  and  by  which  Mr.  Paterson  would  be  very  sure  to  lose.  It  is  also 
said  that  Mr.  Paterson  was  habitually  given  to  indulge  in  stimulants,  that  he  was 
generally  in  a  state  of  greater  or  less  inebriety,  with  occasional  intervals  of  sobriety, 
but  that  his  normal  state  was  that  of  a  person  not  altogether  sober.  It  is  not  said 
that  he  was  a  person  of  such  mental  incapacity  as  to  be  unable,  in  his  sober  condition, 
to  defend  himself  or  conduct  business.  It  is  not  even  said  that  if  the  play  had  been 
fairly  conducted  he  was  not  a  match  for  these  parties.  But  it  is  said  that,  aware  of  his 
peculiar  temperament,  they  contrived  to  inveigle  him  into  playing  at  cards,  and  after- 

during  which  the  alleged  losses  were  sustained.  More  doubt,  however,  exists  as  to 
the  sufficiency  of  the  pursuer's  statements  to  meet  and  obviate  the  third  point  made 
against  her  by  the  defenders. 

"  (3)  In  support  of  this  third  point, — ^to  the  effect  that  the  pursuer  is  precluded 
from  maintaining  the  action,  in  respect  that  the  sums  and  bills,  the  amoimt  of  which 
are  now  sought  to  be  recovered  back,  had  been  voluntarily  paid  and  discharged  by 
Paterson  himself  in  his  lifetime,  and  that  there  is  no  statement  in  the  record  regarding 
his  condition  of  mind,  or  of  his  ignorance  of  the  whole  circumstances  attending  the 
matter  when  he  did  so,  sufficient  to  obviate  that  plea, — ^the  defenders  cited  the  case 
of  Macfarlane  v.  Nicoll,  14th  December  1864,  3  Macph.  237.  .  .  .  The  Lord 
Ordinary  was  not,  in  the  brief  argument  which  was  addressed  to  him  for  the  pursuer, 
satisfied  with  the  answer  which  was  made  to  this  the  defenders'  third  point ;  at  the 
same  time,  he  feels  that  the  matter  is  attended  with  difficulty,  and  that  it  might  not 
be  imreasonable  to  hold  that  there  is  enough  stated  by  the  pursuer  to  entitle  her  to 
have  the  truth  elicited,  and  that  it  lies  on  the  defenders,  it  they  choose,  to  take  a 
counter  issue  for  the  purpose  of  shewing  that  the  late  Mr.  Paterson,  when  he  made 
and  authorised  to  be  made  the  various  payments  and  s^tlements  referred  to  in  the 
record,  acted  voluntarily  and  in  sufficient  knowledge  of  the  circumstances. 

"  II.  In  regard  to  the  terms  or  structure  of  the  issue  proposed  by  the  pursuer,  the 
defenders  objected, — 1st,  that  it  was  not  sufficiently  specific  in  regard  to  time ;  and 
2dly,  and  cliiefly,  that,  as  regarded  the  charge  of  fraud,  it  was  too  vague  and  general. 
To  the  Lord  Ordinary  it  appears  that  there  is  a  great  deal  in  the  latter  of  these  two 
objections.  He  is  disposed  to  think  that,  considering  the  very  pecuhar  nature  of  this 
case,  the  issue — ^if  there  is  to  be  one  at  all — ought  to  be  more  specific,  and  that  it  should 
bring  out,  in  some  form  or  other,  the  mental  capacity  of  the  late  Mr.  Paterson  at  the 
time  when  the  alleged  losses,  recovery  of  which  is  the  object  of  the  present  action  at 
the  instance  of  his  executrix,  were  sustained  by  him." 

*  1621,  c.  14;  O'Connell  v,  Russell,  Nov.  25,  1864,  anU,  vol.  iii.  89. 

t  Finnic  v.  Ix)gie,  May  18,  1859,  21  D.  825;  Gillespie  r.  Russell,  Feb.  28,  185G, 
18  D.  077  ;  In^lis  r.  Douglas,  Jan.  21,  1860,  22  D.  505. 

t  Macfarlane  v.  Nicoll,  Dee.  14,  1864,  ante,  vol.  iii.  237. 
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wards  got  him  to  grant  bills  for  sums  which  they  said  he  had  lost.  It  is  not  denied 
that,  if  the  play  was  fair,  these  sums  were  actually  lost.  Now,  what  does  that  resolve 
into  ?  If  the  play  was  fair,  although  artifices  were  used  to  induce  Mr.  Paterson  to 
engage  in  it,  he  could,  I  apprehend,  not  have  come  here  to  recover  the  sums  so  lost, 
just  as  the  other  party  coiud  not  have  come  here  to  enforce  his  claim ;  for  we  do  not 
take  cognisance  of  gambling  debts  in  any  circumstances.  But  then  it  is  said  that 
tliis  is  a  case  of  cheating  at  cards,  by  which  it  is  meant  that  the  play  was  unfair.  But 
if  this  Court  does  not  take  cognisance  of  fair  play,  is  it  to  go  into  the  rules  of  the  game 
and  inquire  whether  there  has  been  unfair  play  1  That  is  as  much  out  of  our  cognis- 
ance as  the  other.  There  may  be  tribunals  competent  to  determine  such  questions ; 
there  may  be  courts  of  honour  to  which  the  parties  may  refer.  But  we  are  not  persons 
learned  in  these  matters,  nor  do  we  remit  to  persons  of  skill  in  order  to  obtain  informa- 
tion regarding  them. 

I  repeat,  that  if  the  facts  here  alleged  are  true,  such  conduct  merits  the  strongest 
reprobation.  I  might  not  have  been  surprised  if  parties  against  whom  such  imputa- 
tions were  made  had  courted  inquiry  into  the  facts.  But  our  judgment  having  oeen 
asked  on  the  relevancy  of  the  action,  I  have,  after  full  consideration,  come  to  the  con- 
clusion that  it  ought  to  be  dismissed. 

Lord  Curriehill. — I  am  of  the  same  opinion.  The  only  [diflSculty  I  have  ever 
had  arose  from  some  vague  allegations  of  incapacity  on  the  part  of  Paterson.  But 
I  have  looked  carefully  into  the  record,  and  I  am  now  satisfied  that  there  is  no  question 
as  to  his  incapacity  in  the  case.  The  action  is  not  laid  on  incapacity.  There  is  no  plea 
in  law  founded  upon  it  on  the  record.  And  it  was  not  in  the  [607]  iss^©  which  was 
proposed  on  the  part  of  the  pursuer,  and  which  her  counsel  told  us  contains  the  essence 
of  her  case. 

Lord  Deas. — ^I  am  entirely  of  the  same  opinion.  No  action  lies  to  compel  pay- 
ment of  money  lost  at  cards ;  and,  on  the  other  hand,  no  action  lies  for  repayment 
of  money  so  lost,  and  voluntarily  paid.  All  that  is  quite  clear.  But  it  is  said  there 
is  a  difference  where  the  money  is  won  by  playing  unfairly.  That  appears  to  me  to 
be  very  difficult  to  establish.  The  object  of  the  law  is  not  to  protect  the  party  who 
plays  fairly,  and  punish  the  party  who  plays  imfairly.  The  object  is  to  discourage 
parties  from  playing  at  these  games  for  money  at  all ;  to  discourage  them  from  taking 
the  risk  of  being  cheated,  as  well  as  from  the  corrupting  habit  of  either  gaining  or 
losing  money  by  such  means. 

It  is  not  necessary  to  hold  that  there  never  can  be  a  relevant  action  for  cheating  a 
man  out  of  his  money  while  he  is  engaged  in  playing  cards.  But  if  there  can  be  such 
an  action,  it  would  require  to  be  founded  on  very  specific  allegations  of  something 
altogether  different  from  a  violation  of  the  rules  of  the  game, — ^allegations  exclusive 
of  s£  inquiry  as  to  whether  the  rules  of  the  game  had  oeen  violated  or  not.  This 
record,  in  place  of  excluding,  necessarily  and  directlv  includes  such  an  inquiry.  The 
whole  averments  on  the  subject  are  contained  in  articles  four  and  five  of  the  condescend- 
ence. It  is  there  said,  "  the  defenders  and  Mr.  Galbraith  did  not  play  fairly,  but,  by 
signals  to  one  another,  and  by  other  contrivances  and  devices,"  systematically,  and  by 
preconcerted  arrangement,  "  played  false,  so  as  always  to  be  sure  of  winning  in  the 
end."  Now,  it  is  certainly  difficult  to  suppose  that  the  rules  of  any  game  at  cards 
for  money  could  permit  preconcerted  signals.  But  the  averment  as  to  such  signals 
is  the  only  one  which  makes  even  an  approach  to  being  specific ;  and  as  to  whether 
these  or  the  "  other  contrivances  and  devices,"  which  are  not  even  attempted  to  be 
specified,  produced  the  result  complained  of,  is  not  indicated  at  all.  This  vagueness 
may  not  be  to  be  wondered  at ;  for  it  is  stated  that  even  "  what  games  they  played 
the  pursuer  does  not  know  at  all."  But  what  I  wish  to  remark  is,  that  the  inquiry 
sought  by  the  pursuer  necessarily  involves  an  inquiry  into  what  were  and  what  were 
not  the  rules  of  the  unknown  games  which  were  played,  an  inquiry  we  could  not  have 
been  called  upon  to  engage  in,  even  if  the  games  had  been  known  and  condescended  on. 

It  is  argued,  however,  that  this  is  not  an  action  of  repetition,  but  an  action  of 
damages.  I  think  if  we  were  to  sustain  an  action  of  damages  in  such  circumstances 
we  should  just  be  sanctioning,  in  another  form,  a  condidio  indebiti. 

If  the  action  had  been  founded  upon  distinct  allegations  of  total  incapacity  on  the 

Curt  of  Mr.  Paterson,  either  from  drink  or  mental  defect  or  disease,  at  the  time  when 
e  lost  and  paid  the  money,  I  by  no  means  say  that  a  case  of  that  kind  would  have 
been  irrelevant.    But  there  is  no  distinct  averment  of  incapacity  even  when  the  money 
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was  lost  and  the  bills  granted,  and  no  approximation  even  to  such  an  averment  as 
reCT.rds  the  times  when  the  money  was  paid.  The  gambling  and  the  granting  of  the 
bills,  and  the  payments  taken  together,  spread  over  a  period  of  some  eighteen  months 
or  more.  It  is  not  said  that  Mr.  Paterson  was  intoxicated  all  that  time.  On  the 
contrary,  he  is  said  to  have  had  **  intervals  of  sobriety."  He  is  not  said  to  have  been 
intoxicated  at  all,  nor  to  have  been  otherwise  incapable  of  knowing  what  he  was  about, 
when  he  paid  certain  of  the  sums,  and  authorised  a  settlement  by  composition  of  others. 
In  short,  I  think  there  is  no  view  in  which  this  action  can  be  sustained.  It  might  be 
very  desirable  to  bring  to  light  whether  the  disgraceful  course  of  conduct  alleged  here 
actually  took  place,  ^ut  we  are  not  on  that  account  to  go  against  established  rules 
of  law. 

Lord  Ardmillan. — ^I  have  no  difficulty  in  concurring  with  your  Lordships.  What- 
ever may  be  the  nature  of  the  statements  of  incapacity  made  in  the  recoitl,  the  case 
deliberately  put  to  us  in  this  issue  is  not  one  of  imbecility  or  even  of  temporary 
incapacity  to  contract.  It  is  also  important  to  observe  that  there  is  not  even  in  the 
record  any  averment  of  incapacity  to  transact  at  the  time  when  the  money  was  paid. 
Here  the  action  is  one  of  damages,  in  respect  of  money  said  to  have  been  obtained 
through  falsehood  and  fraud  by  cheating  at  cards.  Now,  an  action  to  recover  money 
won  at  cards  by  fair  play  cannot  be  sustained.  An  action  for  repetition  of  money 
lost  at  cards  by  fair  play  cannot  be  sustained.  An  action  for  repetition  of  money  lost 
at  cards  by  foul  play  cannot  be  inquired  into  without  inquiring  into  the  rules  of  the 
game,  which  this  Court  cannot  do. 

[608]  If,  therefore,  this  had  been  an  action  of  condictio  iiidebiti  it  could  not  have 
been  sustained ;  and  it  cannot  make  any  difference  that  the  pursuer  has  presented 
it  in  the  form  of  a  claim  for  damages. 

That  would  have  been  the  case  even  if  the  bills  had  not  been  paid,  but  the  case  is 
still  stronger  when  we  find  that  the  money  has  been  deUberately  paid  by  the  advice 
of  a  man  of  business 

I  agree,  therefore,  that  no  such  action  can  be  sustained.  I  also  agree  with  your 
Lordship  that  the  conduct  of  the  parties,  if  the  allegations  in  the  record  are  true,  has 
been  eminentlv  discreditable. 

This  interlocutor  was  pronounced : — "  Havinjg  heard  counsel  for  the  parties  on 
the  whole  cause,  dismiss  the  action,  and  decern  :  Find  the  pursuer  liable  to  the  defenders 
in  expenses  of  process  :  Allow  accounts,"  &c. 

tloHN  IjEIshman,  W.S.— J.  M.  Maoqueen,  S.S.C. — Jabies  Barton,  S.S.C. — 

Agents. 


No.  121.  IV.  Macpherson,  608.    17  Mar.  1866.    1st  Div.— C. 

The  Eight  Hon.  Sir  John  M'Neill  (with  concurrence  of  her  Majesty's  Advocate 

for  her  Majesty's  interest),  Petitioner.— jPaiion—CooA;— Watson. 

James  Scx)tt  (sole  partner  of  James  Scott  and  Company),  Befipondent.— 

Gordon  Scott. 

Process — Remit  6b  contingentiam — Complaint  for  Breach  of  Interdict — 48  Geo.  IIL 
cap.  151,  sect.  9. — A  note  of  suspension  and  interdict  having  been  passed,  and 
interim  interdict  granted  in  the  Bill-Chamber,  the  note  was  thereafter  marked  by 
the  respondent  (in  terms  of  the  Act  13  &  14  Vict.  cap.  36,  sect.  33),  and  was  called, 
as  a  Second  Division  cause.  While  the  record  was  in  course  of  adjustment  in  the 
Outer-House,  a  petition  and  complaint  for  breach  of  the  interim  interdict  was  pre- 
sented to  the  First  Division,  which  allowed  a  proof.  During  the  dependence  of  the 
complaint  in  the  First  Division,  the  suspension  was  reported  on  issues  to  the  Second 
Division,  and  waa  again  remitted  to  the  Lord  Ordinary.  The  question  having 
bfeen  thereafter  raised  in  the  First  Division  from  the  bench,  whether  the  provisions 
of  the  Act  48  Geo.  III.  cap.  151,  sect.  9  did  not  render  a  remit  ob  contingentiam  to 
the  Second  Division  imperative,  though  the  parties  had  stated  that  they  did  not 
desire  a  remit,  held  {abs.  Lord  President,  diss.  Lord  Deas)  that  a  remit  was  not 
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imperative,  as  the  contingency  contemplated  by  the  Act  did  not  exist,  and  that 
expediency  did  not  require  a  remit. 
Jurisdiction — Lord  Ordina/ry — Complaint  for  Breach  of  Interdict — Held  (diss.  Lord 
Deafi)  that  a  petition  and  complaint  for  breach  of  interdict  is  not  competent  ))efore 
a  Lord  Ordinary. 

On  9th  May  1865  the  petitioner,  Sir  John  M*Neill,  residing  at  Granton  House, 
Mrs.  fiobina  Dundas  of  Craigroyston,  and  Henry  Davidson,  Esq.,  residing  at  Muirhouse, 
presented  a  note  of  suspension  and  interdict  in  the  Bill-Chamber,  prajang  that  the 
respondent,  and  the  firm  of  James  Scott  and  Company,  of  which  ne  was  the  only 
partner,  should  be  interdicted  from  using  certain  works  erected  by  them  at  Granton 
for  the  manufacture  of  chemical  manures  so  as  to  be  a  nuisance  to  the  parties  craving 
interdict.  Answers  having  been  lodged  for  the  respondent,  the  Lord  Ordinary  on 
the  Bills,  by  interlocutor  dated  8th  June  1865,  passed  the  note  on  caution,  and  granted 
interim  interdict  prohibiting  and  interdicting  the  respondent  from  using  the  said 
works  in  any  way  which  should  be  to  the  nuisance  of  the  complainers,  or  which  should 
a£fect  the  health  or  be  offensive  or  a  discomfort  to  them. 

The  note  of  suspension  and  interdict  was  thereafter  (in  terms  of  the  Act  13  &  14 
Vict.  c.  36,  sect.  33^  marked  bv  the  respondent  as  a  Second  Division  cause. 

The  case  was  called  on  29tn  June. 

On  18th  July  1865  Lord  Barcaple,  Ordinary,  pronounced  an  interlocutor  "  appoint- 
ing the  complainers  to  revise  their  reasons  of  suspension  by  the  second  box-day  in  the 
ensuing  vacation,  and  the  respondents  to  revise  their  answers  by  the  third  sederunt-day 
in  November  next." 

[609]  On  16th  December  1865  the  record  was  closed,  and  the  Lord  Ordinary  on 
the  same  day  appointed  the  complainers  to  lodge  issues.  The  Lord  Ordinary,  on  14th 
February  1866,  reported  the  cause  for  the  adjustment  of  issues  to  the  Second  Division. 
On  13th  March  1866  the  Second  Division  approved  of  issues,  and  remitted  the  ca^e  to 
the  Lord  Ordinary. 

Before  the  suspension  was  called  in  the  Court  of  Session  the  said  complainers,  on 
21st  June  1865,  presented  a  petition  and  complaint  to  the  First  Division  against  the 
respondent  as  for  breach  of  the  interim  interdict  granted  on  8th  June.  Answers 
having  been  lodged  for  the  respondent,  and  a  proof  allowed,  the  Court,  on  20th  July 
1865,  pronounced  an  interlocutor  finding  that  the  respondent  had  committed  breach 
of  interdict,  and  finding  him  liable  in  expenses  of  process. 

On  23d  November  1866  the  petitioner  Sir  John  McNeill,  with  concurrence  of  her 
Majesty's  advocate  for  her  Majesty's  interest,  presented  to  the  First  Division  the  present 
petition  and  complaint,  alleging  that  fresh  breaches  of  the  interdict  of  8th  June  1865 
had  been  committed  by  the  respondent  on  2  2d,  24th,  and  31st  July,  23d  and  24th 
August,  and  14th  and  19th  September  1865.  Answers  to  this  petition  were  lodged 
on  the  part  of  the  respondent;  and  on  9th  December  1865  the  Court,  after  hearing 
counsel,  allowed  a  proof  to  both  parties,  which,  after  prorogation  granted  on  11th 
January  1866,  was  boxed  to  the  Court  on  6th  February  1866.  Counsel  were  heard 
on  9th  and  10th  March  1866  as  to  the  effect  of  the  proof. 

At  the  close  of  the  debate,  it  was  suggested  by  Lord  Deas  that  it  might  be  incum- 
bent on  the  Court  *to -remit  the  case  to  the  Second  Division,  to  which  the  process  of 
suspension  and  interdict  belonged,  in  consequence  of  the  provision  of  the  Act  48 
Geo.  III.  c.  151,  sect.  9,  which  provides  that  **  where  any  action,  matter,  process,  com- 
plaint, or  cause  has  been  brought  before  one  of  the  said  Divisions  or  Lords  Ordinary 
thereof,  the  other  Division  or  Lords  Ordinary  thereof  shall  remit  any  action,  process, 
matter,  complaint,  or  cause  subsequently  brought  before  them  relating  to  the  same 
subject,  matter,  or  thing,  or  having  a  connection  or  contingency  therewith,  to  the 
consideration  of  the  Division  or  Lords  Ordinary  before  whom  the  first  cause,  action, 
process,  complaint,  or  matter  had  been  previously  brought." 

The  case  was  taken  to  avieandum. 

On  the  case  being  put  out  for  advising,  Lord  Curriehill  asked  the  parties  whether 
either  of  them  desired  a  remit.    They  both  stated  that  they  did  not. 

Lord  Curriehill. — Although  it  is  not  proposed  by  either  of  the  parties  that  we 
should  remit  this  case  ob  contingentiam  to  the  other  Division,  that  does  not  supersede 
the  necessity  of  our  considering  whether,  as  suggested  by  Lord  Deas,  it  is  legally  in- 
cumbent on  us  to  make  that  remit. 
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I  do  not  think  that  it  is  incumbent  on  us  to  remit  the  case ;  and  assuming  that 
it  is  not  incumbent  on  us,  I  am  clearly  of  opinion  that  it  would  not  be  proper,  in  the 
exercise  of  our  discretion,  that  we  should  do  so.  In  this  petition^  and  complaint  a 
proof  has  been  allowed,  the  case  has  since  been  heard  by  us  on  two  different  days ; 
and  after  all  these  proceedings,  it  would  be  a  very  great  hardship  on  the  parties,  who 
do  not  wish  it,  that  we  should  send  the  case  away  to  another  tribunal,  where  the  whole 
case  may  have  to  be  gone  over  again. 

Is  it  then  legally  incumbent  on  us  to  remit  the  case  in  consequence  of  the  process 
of  suspension  and  interdict  depending  in  the  other  Division  1  In  my  opinion  the 
provision  in  section  9  of  the  Act  48  Geo.  III.  c.  151,  does  not  apply  to  the  case.  If 
it  did  apply,  we  should  be  in  a  very  extraordinary  predicament.  On  8th  June  1865 
the  Lord  Ordinary  on  the  Bills  parsed  the  note,  and  granted  the  interim  interdict, 
with  an  alleged  breach  of  which  we  are  now  dealing.  On  21st  June  a  petition  was 
presented  to  this  Ck)urt,  complaining  of  certain  breaches  of  the  interdict.  At  that 
date  a  remit  could  not  have  been  made  by  us  to  any  other  tribunal ;  for  although 
the  note  had  been  passed  in  the  Bill-Chamber,  the  case  had  not  come  into  the  Ck)urt 
of  Session,  the  first  interlocutor  by  the  Lord  Ordinary  after  the  case  was  in  the  printed 
rolls  being  on  the  18th  of  July.  If  then  it  had'been  necessary  [610]  ^^^^  ^^e  suspension 
and  interdict  and  the  petition  and  complaint  should  go  together,  it  would  have  been 
necessary  that  the  suspension  and  interdict  should  be  remitted  to  the  Division  of 
the  Court  before  which  the  petition  and  complaint  was  then  depending;  and  that 
would  have  fixed  it  in  this  Division.  That  very  properly  was  not  done.  But  that 
shews  that  there  is  no  necessary  connection  between  the  process  of  suspension  itself 
and  a  complaint  for  a  breach  of  the  interim  interdict  which  was  granted  in  the  Bill- 
Chamber. 

Nothing  was  done  in  the  process  of  suspension  and  interdict,  from  the  18th  of  July, 
when  the  Lord  Ordinary  appointed  the  parties  to  revise  their  papers,  until  the  2d  of 
December  1865,  when  the  Lord  Ordinary  appointed  the  cause  to  be  enrolled  for  ad- 
justment of  the  record.  Between  these  two  dates  the  present  petition  and  complaint 
was  presented  to  this  Court,  viz.  on  23d  November  1865.  Was  it  then  indispensably 
necessary  that  this  Division  of  the  Court  should,  of  its  own  accord,  and  without  either 
of  the  parties  making  any  motion  or  proposal  to  that  effect,  remit  this  petition  and 
complaint  to  Lord  Barcaple  in  the  Outer-House  ?  Just  consider  what  this  petition 
and  complaint  is.  It  is  not  a  proceeding  in  the  suspension  and  interdict.  It  is  a  com- 
plaint of  the  nature  of  a  criminal  proceeding,  which  in  my  opinion  is  competent  only 
in  the  Inner-House ;  and  it  is  a  proceeding,  moreover,  to  which  the  Lord  Advocate 
as  well  as  the  complainer  is  a  party.  Lord  Barcaple,  in  my  opinion,  would  have  had 
no  jurisdiction  in  it.  I  think,  therefore,  that  so  far  from  its  having  been  legally  in- 
cumbent upon  us,  it  would  have  been  incompetent  for  us  to  remit  the  case  to  Lord 
Barcaple.  And  accordingly  we  proceeded  to  entertain  and  consider  it.  When  the 
proof  in  this  quasi  criminal  action  was  taken,  the  civil  case  in  the  suspension  and  inter- 
dict was  still  depending  before  Lord  Barcaple;  and  it  remained  before  his  Lordship 
till  the  14th  of  February,  when  he  made  a  report  of  the  case  on  issues  to  the  Second 
Division  of  the  Inner-House.  Did  we  then  ipso  facto  lose  our  jurisdiction  in  this 
case,  by  Lord  Barcaple  merely  reporting  that  other  case  to  the  Second  Division  1  Did 
it  become  incumbent  on  us  to  remit  this  case  to  the  Second  Division  1  I  do  not  think 
that  it  was  incumbent  on  us,  or  even  competent  for  us  to  do  so ;  and  even  if  that  other 
case  were  still  before  the  Second  Division,  I  do  not  think  that  it  would  have  been  either 
incumbent  on  us  or  competent  for  us  to  remit  to  that  Division.  But  further,  on  13th 
March  1866,  the  Second  Division,  having  approved  of  issues,  remitted  the  case  back 
to  Lord  Barcixple,  before  whom  it  is  at  tins  moment,  and  it  may  never  again  be  heard 
of  in  the  Inner-House.  I  think,  therefore,  that  it  is  not  incumbent  upon  us  to  remit 
the  case,  more  especially  as  both  the  parties,  in  answer  to  the  question  which  I  have 
now  put  to  them,  state  that  they  do  not  wish  such  a  remit. 

Lord  Deas. — I  agree  with  your  Lordship  that  this  question  of  jurisdiction  is  one 
of  great  importance.  It  arises  in  a  quasi  criminal  matter  in  which,  if  the  circum- 
stances should  require  it,  a  very  severe  sentence  might  be  pronounced ;  a  fine  of  any 
amount;  imprisonment  for  any  given  period;  even  corporal  punishment  or  banish- 
ment, as  was  formerly  not  unusual  in  cases  of  contempt  of  Court,  which  is  the  category 
under  which  breach  of  interdict  falls. 

Each  Division  of  the  Court  derives  its  jurisdiction,  sls  your  Lordships  know,  entirely 
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from  the  statute  48  Geo.  III.  c.  151,  which  separated  the  Judges  into  two  Divisions, 
and  enacted  (sect.  9)  that  all  causes,  &c.,  "shall  be  considered  as  being  under  the  juris- 
diction of  the  respective  Divisions  of  the  Judges  before  which  they  are  brought, 
or  to  which  the  Lords  Ordinary  before  whom  they  are  brought  belong,  and  the  decrees 
or  decisions  of  such  Division  of  Judges  or  Lords  Ordinary  shall  not  be  subject  to  review 
in  the  Court  of  Session  by  the  other  Judges,  save  that  those  of  such  Lords  Ordinary 
shall  be  subject  to  be  reviewed  by  that  Division  of  Judges  to  which  such  Lords  Ordinary 
belong." 

Then  comes  the  following  important  proviso,  which  appears  to  me  to  be  precisely 
appUcable  to  the  present  case, — "  Provided  that  where  any  action,  matter,  process, 
complaint,  or  cause,  has  been  brought  before  one  of  the  said  Divisions  or  the  Lords 
Ordinary  thereof,  the  other  Division  or  the  Lords  Ordinary  thereof  shall  remit  any 
action,  process,  matter,  complaint,  or  cause  subsequently  brought  before  them  relating 
to  the  same  subject,  matter,  or  thing,  or  having  a  connection  or  contingency  there- 
with, to  the  consideration  of  the  Division  or  Lords  Ordinary  before  whom  the  first 
cause,  action,  process,  complaint,  or  matter  had  been  previously  brought." 

[611]  It  will  be  observed  that  this  clause,  wherever  it  applies,  is  imperative.  There  is 
no  discretion  in  the  matter.  The  limited  number  of  Judges  composing  each  Division  of 
the  Inner-House  had,  anterior  to  the  statute,  no  separate  jurisdiction  to  decide  any- 
thing whatever.  The  jurisdiction  conferred  applies  to  all  causes,  &c.,  brought  before 
the  particular  Division  and  the  Lords  Ordinary  of  that  Division,  subject  to  the  efEect 
of  the  proviso,  which,  virtually,  makes  an  exception  from  the  jurisdiction  of  the  one 
Division  (farther  than  for  the  purpose  of  remitting)  of  all  causes,  &c.,  "  relating  to  the 
same  subject,  matter,  or  thing,  or  having  a  connection  or  contingency  "  with  causes, 
&c.,  previously  depending  before  the  other  Division,  or  the  Lords  Ordinary  thereof. 

Tliere  is  no  power  given  to  remit  causes  from  one  Division  to  the  other,  unless  they 
fall  within  the  proviso.  The  recent  statute  for  transferring  causes  to  equalise  the 
business  before  the  respective  Divisions  and  Lords  Ordinary  would  scarcely  nave  been 
necessary  if  there  had.  The  jurisdiction  conferred  on  each  Division  is  exclusive.  The 
jurisdiction  to  decide  the  remitted  causes  belongs  just  as  exclusively  to  the  Division  to 
which  it  is  made  imperative  to  remit  them  as  if  they  had  originated  there. 

By  the  statute  1  &  2  Vict.  c.  118,  sect.  4,  it  was  provided  that  the  Lords  Ordinary 
should  no  longer  be  attached  exclusively  to  either  Division  of  the  Court,  but  that  the 
partibus  "  shall  set  forth  the  particular  Division  of  the  Court  to  which  the  cause  shall 
belong,  and,  in  the  event  of  the  cause  beinc  afterwards  removed  to  the  Inner-House  by 
reclaiming  note,  cases,  or  otherwise,  it  shall  be  carried  to  the  particular  Division  so  set 
forth."  This  enactment,  as  well  as  the  relative  enactment  as  to  enrolments  in  sect.  3, 
is  qualified,  so  far  as  regards  processes  of  suspension  and  interdict,  by  the  subsequent 
statute  13  &  14  Vict.  c.  36,  sect.  33,  which  (except  in  certain  specified  circumstances 
not  appKcable  here)  makes  it  lawful,  where  a  subsisting  interim  interdict  has  been 
granted  in  the  Bill-Chamber,  for  the  respondent,  by  ma£ng  a  certain  indorsation  on 
the  passed  note,  within  twelve  days  after  the  note  has  been  passed,  "  to  fix  the  Lord 
Ordinary  and  Division  to  which  such  process  shall  belong." 

There  have  also  been  certain  alterations  made  since  the  statute  48  Geo.  III.  c.  151, 
on  the  quorum  of  each  Division  of  the  Inner-House,  and  on  the  number  of  Judges 
who  officiate  in  the  Outer-House.  But  these  in  no  way  affect  the  enactments  above 
quoted.  When  the  Division  is  once  fixed,  the  Lord  Ordinary  is,  for  the  purposes  of 
the  particular  cause,  as  much  a  Lord  Ordinary  of  that  Division  as  he  was  prior  to  the 
statute  1  &  2  Vict.  c.  118.  The  cause  belongs,  from  thenceforth,  exclusively  to  that 
Division,  and  it  is  imperative  on  the  other  Division  to  remit  any  subsequent  cause, 
which  has  a  contingency  therewith,  to  that  Division,  which  alone  can  decide  the  second 
cause  as  well  as  the  first. 

This  being  so,  it  seems  to  me  to  be  only  necessary  to  inquire  whether  the  process 
of  suspension  and  interdict,  which  is  admittedly  a  Second  Division  cause,  depended 
there  pefore  this  complaint  for  breach  of  the  interim  interdict  granted  in  it  depended 
here. 

That  it  did  so  is  abundantly  clear.  The  interim  interdict  was  granted,  and  the 
note  passed  in  the  Bill-Chamber  on  8th  June  1865.  The  respondent  availed  himself 
of  the  right  conferred  upon  him  by  sect.  33  of  the  statute  13  &  14  Vict.  c.  36,  to  fix 
the  Lord  Ordinary  and  the  Division  by  making  on  the  passed  note  the  following 
indorsation,  signed  by  his  agent,  on  17th  June  1865, — ^^  Second  Division.     Lord 
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Barcaple.  Ordinary."  The  note  of  suspension  and  interdict  was  thereupon  called  as  a 
Second  Division  cause  (Lord  Barcaple,  Ordinary)  on  29th  June  1865.  On  18th  July 
1865  Lord  Rircaple,  Ordinary,  appointed  revised  reasons  of  suspension  and  answers 
to  be  lodged.  The  complaint  which  is  now  before  this  Division  was  not  presented  till 
23d  November  1865,  being  more  than  five  months  after  the  process  of  suspension 
and  interdict  had  thus  become  a  depending  Second  Division  cause. 

That  fact  came  to  our  knowleoge  for  the  first  time  in  the  course  of  the  discussion 
on  the  proof  led  on  this  complaint  on  9th  March  current,  when  I  immediately  drew 
attention  to  its  effect  on  the  question  of  jurisdiction.  It  now  farther  appears  that 
on  16th  December  1865  the  record  in  the  process  of  suspension  and  interdict  had  been 
closed  before  Lord  Barcaple,  Ordinarv,  who  at  same  time  ordered  issues  to  be  lodged  ; 
that  on  14th  February  1865  his  Lordship  reported  the  cause,  on  issues,  to  the  Second 
Division  of  the  Court ;  and  that,  on  13th  March  1866,  the  Second  [612]  Division, 
after  having  heard  counsel  on  the  9th,  and  made  avizandum,  approved  of  an  issue, 
and  remitted  to  the  Lord  Ordinary  to  proceed  with  the  cause. 

Li  these  circumstances,  it  appears  to  me  that  the  jurisdiction  to  decide  upon  this 
complaint  is  not  in  this  Division,  but  exclusively  in  the  Judges  of  the  Second  Division. 

The  contingency  is  undoubted.  The  complaint  before  us  is  a  complaint  that  the 
interim  interdict  granted  in  the  process  of  suspension  and  interdict  has  been  violated. 
Even  if  the  question  were  one  of  mere  expediency,  the  remit  of  this  incidental  com- 
plaint to  the  principal  process  would  be  highly  expedient,  especially  as  the  primary  and 
most  perplexing  question  which  arises  under  the  complaint  is  the  construction  of  the 
interlocutor  granting  the  interdict.  But  the  question,  as  I  view  it,  is  not  one  of  ex- 
pediency. It  is  a  question  of  jurisdiction,  on  which  the  Legislature  has  left  us  no 
discretion. 

The  only  answer  suggested  by  your  Lordships  to  this  view  when  I  brought  it 
under  notice  at  consultation,  was,  that  the  meamng  of  the  enactment  referred  to  is, 
that  the  Inner-House  of  the  one  Division  shall  remit  to  the  Inner-House  of  the  other 
Division,  if  a  prior  cause  involving  contingency  then  depends  before  the  Inner-House 
of  that  Division,  and  that  a  Lord  Ordinary  of  the  one  Division  shall  remit  to  a  Lord 
Ordinary  of  the  other  Division,  if  a  prior  cause  involving  contingency  then  depends 
before  such  Lord  Ordinary  of  the  other  Division ;  but  that  in  no  case  is  the  Inner- 
House  of  one  Division  to  remit  to  a  Lord  Ordinary  of  the  other  Division,  nor  a  Lord 
Ordinary  of  one  Division  to  remit  to  the  Inner-House  of  the  other  Division.  And 
further,  that  supposing  it  would  have  been  imperative  on  us  to  have  remitted  this 
complaint  to  the  Inner-House  of  the  Second  Division,  had  the  process  of  suspension 
and  interdict  been  kept  there,  the  case  is  different,  as  their  Lordships  had  remitted 
that  process  back  to  the  Lord  Ordinary. 

I  am  not  satisfied  of  the  soundness  of  this  answer  in  either  of  its  branches.  It 
appears  to  me  to  involve  a  construction  which  would  curtail,  and  to  a  considerable 
extent  defeat,  the  object  of  the  enactment,  which  obviously  was  to  bring  the  two 
causes  between  which  the  contingency  existed  before  the  same  Judge  or  Judges. 

And  accordingly,  it  has  been  so  construed  in  practice.  For  instance,  in  the  case 
of  Downie  and  others  v,  the  Earl  of  Moray,  22d  January  1825,  3  S.  &  D.  N.E. 
327,  a  suspension  and  interdict  to  prevent  the  Earl  from  emptying  into  the  Water  of 
Leith  the  sewerage  of  the  houses  he  was  then  erecting  in  Moray  Place,  having  come  to 
depend  before  Lord  Mackenzie,  an  Ordinary  of  the  Second  Division,  his  Lordship 
remitted  it  to  the  Inner-House  of  the  First  Division,  ob  contingentiam  of  a  previous 
process  of  suspension  and  interdict  at  the  instance  of  other  parties,  involving  the  same 
question,  then  depending  there  on  a  reclaiming  petition  and  answers.  Lord  Mac- 
kenzie's interlocutor,  remitting  to  the  First  Division,  was  reclaimed  against  to  the 
Second  Division,  but  "  the  Court  refused  the  petition,  without  answers." 

In  Gordon  v.  Ross  and  Cuninghame,  15th  December  1827,  6  S.  &  D.  N.E.  257, 
Colonel  Gordon,  as  committee  appointed  in  England  to  a  lunatic  lady,  brought  an 
action  of  count  and  reckoning  before  Lord  Medwyn,  an  Ordinary  of  the  Second 
Division,  against  Mr.  Boss,  her  curator  bonis  in  Scotland,  and  his  cautioner,  Mr. 
Cuninchame,  at  whose  instance  a  petition  for  approval  of  accounts,  and  exoneration, 
then  depended  in  the  Inner-House  of  the  First  Division.  On  the  report  of  Lord 
Medwyn,  the  Second  Division  unanimously  directed  his  "  Lordship  to  remit  the  caiise  to 
the  First  Division,"  which  was  accordingly  done.  The  Lord  Justice-Clerk  Boyle  is  re- 
ported to  have  said, — "  I  have  not  a  shadow  of  doubt  as  to  what  course  ought  to  be 
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Sursued."  "  There  is  a  contingency  in  the  very  words  as  well  as  in  the  spirit  of  the 
udicature  Act," — ^meaning  obviously  the  Act  48  Geo.  III.  c.  151. 

In  A  B 1?.  Graham,  21st  November  1829,  8  S.  and  D.  113,  Lord  Medwyn,  Ordinary, 
of  the  Second  Division,  reported  to  that  Division  an  adjudication  at  the  instance  of  a 
creditor  of  Graham,  and  explained  that  a  prior  adjudication  at  the  instance  of  another 
creditor  depended  in  the  other  Division.  "  The  Court,  in  respect  of  the  contingency, 
remitted  this  case  to  the  First  Division." 

I  need  hardly  say  that  if  the  statute  imports  that  a  Lord  Ordinary  of  one  Division 
shall  remit,  upon  contingency,  to  the  Inner-House  of  the  other  Division,  it  must 
equally  import  that  the  Inner-House  of  one  Division  is  to  remit,  where  the  [613]  con- 
tingency requires  it,  to  a  Lord  Ordinary  of  the  other  Division.  It  is  unnecessary, 
therefore,  to  multiply  cases  so  far  as  this  point  is  concerned. 

It  does  not,  however,  follow,  although  we  were  to  remit  this  complaint  to  the 
Lord  Ordinary  before  whom  the  process  of  suspension  and  interdict  depends,  that 
his  Lordship  ought  to  decide  the  merits  of  that  complaint.  It  would  be  equally  com- 
petent for  his  lordship  to  report  it  to  the  Inner-House  of  the  Second  Division,  as  if 
their  Lordships  had  themselves  remitted  it  to  him  in  terms  of  the  Judicature  Act,  6 
Geo.  IV.  c.  120,  sect.  27,  which  enacts  that  with  respect  to  causes  such  as  the  present, 
which  are  of  an  extraordinary  nature,  "  whether  originating  in  the  Outer-House,  or 
originating  by  petition,  or  petition  and  complaint,  or  otherwise,  in  the  Inner-House," 
the  Court  shall  have  power  "  to  order  such  causes  to  be  prepared,  discussed,  and,  in 
the  first  instance,  determined  in  the  Outer-House,  or  reported  to  the  Inner-House, 
as  may  seem  best  calculated  for  the  due  investigation  and  decision  of  such  causes." 
The  course  of  procedure  before  the  Lord  Ordinary  in  petitions  for  breach  of  interdict, 
or  any  other  contempt  of  Court,  remitted  to  him  by  the  Inner-House,  is  directed  by 
the  Act  of  Sederunt,  11th  July  1828,  sect.  89,  to  be  the  same  as  nearly  as  may  be 
with  the  procedure  provided  by  section  83  and  subsequent  sections  of  the  same  Act  of 
Sederunt,  for  petitions  and  complaints  against  the  proceedings  of  freeholders,  as  to 
which  section  83,  inter  alia,  bears,  "  with  power  also  to  the  Court  or  Lord  Ordinary  to 
remit  any  such  petition  and  complaint  to  any  other  Lord  Ordinary  ob  contingentiamJ* 

But  I  have  further  to  observe  that,  if  it  be  thought  the  more  correct  course  to 
remit  this  complaint  to  the  Inner-House  of  the  Second  Division,  in  place  of  to  the 
Lord  Ordinary,  before  whom  the  process  of  suspension  and  interdict  at  present  depends, 
I  see  nothing  whatever  to  prevent  this  from  being  done.  Their  Lordships  might 
then  remit  or  not  to  the  Lord  Ordinary,  as  they  think  necessary  for  the  proper  pre- 
paration and  disposal  of  the  complaint. 

The  process  of  suspension  and  interdict  was  called  in  Court,  as  I  have  said,  as  a 
Second  Division  cause  on  29th  June  1865.  It  was  reported  to  the  Inner-House  of 
that  Division  on  14th  February  1866,  discussed  there  on  9th  March,  and  an  issue 
approved  of  there  on  13th  March  1866.  The  cause  might  then  have  been  retained 
in  the  Inner-House,  and,  although  it  was  thought  more  expedient  to  remit  it  back 
to  the  Lord  Ordinary,  it  may,  and  must,  if  a  bill  of  exceptions  shall  be  tendered  at  the 
trial,  or  a  new  trial  be  moved  for,  or  any  further  review  be  desired,  come  back  to  the 
Inner-House  of  the  Second  Division  before  it  can  be  finally  determined  in  the  Court 
of  Session.  I  conceive  that,  in  these  circumstances,  even  if  dependence  in  the  Inner- 
House  of  the  Second  Division,  in  place  of  mere  dependence  before  an  Ordinary  of  that 
Division,  were  necessary  to  the  applicability  of  section  9  of  the  statute  48  Geo.  Ill, 
c.  151,  to  the  present  case,  there  would  still  be  no  room  to  doubt  that  the  enactment 
applies. 

The  case  of  Cleland  v,  Clason  and  Clark,  decided  in  the  House  of  Lords  27th  July 
1850  (7  Bell's  Ap.  163),  appears  to  me,  on  principle,  to  be  directly  applicable  here. 
A  judgment,  final  in  this  Court,  on,  the  merits  and  expenses,  had  there  been  pronounced 
by  the  Second  Division  in  an  action  at  the  instance  of  Cleland  v.  Weir's  Representatives, 
and  had  been  carried  by  appeal  to  the  House  of  Lords.  Weir's  Representatives  and 
their  agents,  Clason  and  Clark,  applied  for  and  obtained  from  the  same  Division  interim 
execution  pending  appeal  for  the  expenses  which  had  been  decerned  for  in  name  of 
the  agents,  extracted  the  decree,  gave  a  charge  for  payment,  and  obtained  a  warrant 
of  imprisonment,  on  which  Cleland  was  incarcerated.  Cleland  then  presented  a 
suspension  and  liberation  to  the  First  Division,  on  the  ground  exclusively  of  aDeged 
irregularities  in  the  extract,  which  contained  the  warrant  to  charge,  arrest,  and  poind, 
and  in  the  warrant  of  imprisonment.    The  First  Division  remitted  the  suspension 
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and  liberation  to  the  Second  Division,  "  in  respect  of  its  contingency  and  near  connec- 
tion with  another  case  which  is  in  dependence  in  that  Division," — meaning  the  action 
Gleland  v.  Weir's  Representatives.  This  interlocutor  was  appealed  against  to  the 
House  of  Lords,  on  the  ground  that  there  was  no  case  between  the  parties  depending 
in  the  Second  Division,  the  principal  cause  having  been  exhausted  there  and  carried 
to  the'House  of  Lords,  and  tne  petition  for  interim  execution  pending  appeal  having 
been  also  exhaujsted  by  an  extracted  judgment.  It  was  also  maintained  that  there 
was  no  proper  contingency.  The  interlocutor  of  the  First  Division,  remitting  to  the 
[614]  Second,  was,  however,  affirmed,  as  well  as  the  other  interlocutors  complained 
of,  and  the  appeal  was  dismissed. 

Lord  Brougham,  who  moved  the  judgment  of  the  House,  observed  : — *"  I  certainly 
hold  the  opinion,  which  was  held  by  the  Court  below,  that  there  is  a  contingerUia, 
It  is  a  complete  mistake  to  suppose  that  the  Act,  which  prescribes  a  remit  in  esse  of 
contingency,  requires  that  there  shoud  he  &  lis  pendens  before  the  Court  to  which 
the  remit  is  made  at  the  time  of  making  the  remit.  The  direction  is  in  the  past  tense. 
The  Act  requires  that  there  must  have  been  de  facto  a  suit  pending  there  at  some  one 
time,  and  however  that  suit  may  have  been  disposed  of,  whether  it  continue  pending 
or  not  at  the  time  in  the  Court,  it  was  quite  sufficient  if  that  suit  had  been  there  insti- 
tuted, and  had  there  subsisted ;  and  though  the  suit  might  in  its  course  of  proceeding 
be,  I  do  not  say  altogether  determined,  but  removed  to  another  Court,  the  Court  of 
Appeal,  your  IJordships'  House,  in  which  it  might  then  be  locally  situate,  that  would 
make  no  difference,  for  the  words  are"  — (Here  Mb  Lordship  quoted  the  words  ut  supra, 
and  remarked  that  there  might  have  been  a  remit  by  the  House  of  Lords  to  the  Court 
below,  and  that  there  was  such  a  connection  or  contingency  as  justified  the  remit 
which  had  been  made  by  the  one  Division  to  the  other.) 

I  can  see  no  difference  in  principle  between  that  case  and  this,  even  supposing 
the  contingency  necessary  to  be  contingency  between  the  case  before  us  and  a  case 
brought  before  the  Inner-House  of  the  other  Division.  On  14th  February  1866, 
when  we  delayed  the  discussion  on  the  proof  at  the  request  of  the  parties,  the  process 
of  suspension  and  interdict  had  been  reported  to  and  was  before  the  Inner-House  of 
the  Second  Division.  On  9th  March  1866,  when  we  heard  the  argument  on  the  proof, 
and  the  fact  which  led  me  to  suggest  the  objection  to  our  jurisdiction  emerged,  the 
suspension  and  interdict  was  still  before  the  Inner-House  of  the  Second  Division ;  and 
it  was  not  till  13th  March  1866  (four  days  ago)  that  their  Lordships  approved  of  the 
issue,  and  remitted  back  to  the  Lord  Ordinary.  If  we  had  remitted,  as  I  thought 
and  still  think  we  should  have  done,  so  soon  as  we  became  aware  of  the  objection,  the 
two  cases  would  have  been  simultaneously  before  the  Inner-House  of  the  Second 
Division.  Even  now  the  suspension  and  interdict  is  much  more  likely  to  return  to 
the  Inner-House  of  the  Second  Division  than  the  case  of  Cleland  i'.  Weir's  Representa- 
tives was  to  return  to  this  Court,  which  it  never  did,  and  indeed  could  not  do,  for  the 
House  of  Lords,  prior  to  their  judgment  in  Cleland  v.  Qason  and  Clark,  had,  on  24th 
April  1849,  affirmed  the  judgment  in  the  principal  cause,  and  dismissed  the  appeal 
(6  BeU's  App.  402). 

I  shall  mention  one  other  case,  merely  because  it  is  recent,  and  directly  affirms 
the  proposition,  as  the  rubric  bears,  "that  the  provision  in  48  Geo.  III.  c.  151,  sect. 
9,  is  imperative."  I  refer  to  the  case  of  Bryce  v.  Chalmers,  14th  December  1859,  22 
D.  213.  In  that  case  Lord  Ardmillan,  Ordinary,  had  repelled  the  reasons  of  suspension 
of  a  charge,  but  a  reference  to  oath  was  subsequently  lodged  before  extract.  A  second 
charge  was  given,  of  which  a  suspension  was  brought  before  Lord  Mackenrie ;  but 
this  second  charge  was  abandoned,  leaving  only  the  question  of  expenses.  Neverthe- 
less the  Inner-House  of  the  Second  Division,  on  the  Keport  of  Lord  Mackenzie,  hdd 
it  imperative  upon  his  Lordship  to  remit  the  second  suspension  to  Lord  Ardmillan 
ob  contingentiam  of  the  first,  which  was  done  accordingly.  The  Lord  Justice-Clerk 
(Inglis),  who  delivered  the  leading  opinion,  observed, — ^"  The  contingency  said  to  exist 
here  is  a  little  more  difficult  to  grasp  than  is  usual ;  but  we  are  boimd  to  read  the  Act 
of  ParUament,  and  to  be  guide4  by  it,  as  explained  by  subsequent  decisions.  The 
provision  of  the  Act  is  " — (Here  his  Lordship  read  the  enactment  already  quoted.) 
— "  We  cannot  help  seeing  that  the  intention  of  the  Act  is,  that  wherever  there  is  any 
connection  or  contingency  between  two  causes  the  later  is  to  be  remitted  to  the  Judge 
before  whom  the  earlier  action  depends ;  and  the  decisions  have  certainly  gone  tWs 
length,  that  a  motion  to  remit  a  cause  ob  contingentiam  may  be  made  at  any  stage 
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of  the  process."  His  Lordship  then  took  notice  of  the  peculiarity  that  both  cases  were 
all  but  exhausted,  nothing  but  the  question  of  expenses  before  Lord  Mackenzie  remaining 
to  be  remitted  to  Lord  Ardmillan ;  but  at  same  time  observed, — ^"  In  this  case  I  think 
the  Act  clearly  applies,  and  leaves  us  no  discretion." 

While  I  am  thus  of  opinion  that  we  have  no  jurisdiction  to  decide  the  complaint ' 
now  before  us,  I  do  not  mean  to  give  any  opinion  as  to  how  far  the  same  observa- 
[615l*ions  might  have  been  held  to  apply  to  the  former  complaint  if  we  had  then 
faiown  how  the  facts  stood.  That  complaint  was  presented  to  us  on  22d  June  1865. 
It  now  appears  that  the  statutory  indorsation  "  to  fix  the  Lord  Ordinary  and  Division 
to  which  such  process  shall  belong "  had  been  previously  made  on  the  passed  note  of 
suspension  and  interdict  on  17th  June.  The  cause,  however,  was  not  actually  called 
in  Court  as  a  Second* Division  cause  till  the  29th  June.  What  the  effect  of  that  may 
be  I  am  not  here  to  consider.  I  shall  only  observe  that  the  facts  were  not  mentioned 
to  us,  and  we  had  not  the  means  of  knowing  them. 

But  whether  what  took  place  on  that  former  complaint  is  to  be  regarded  as  a  mere 
nullity  or  not,  I  cannot  adopt  the  suggestion  that,  because  that  complaint  was  brought 
before  us,  the  process  of  suspension  and  interdict  itself  should  have  been  remitted 
to  us  (which  it  has  not  been)  as  the  appropriate  tribunal  to  dispose  of  that  process, 
and  of  the  present  complaint  also.  The  suspension  and  interdict  was  necessarily  the 
first  and  leading  process ;  for  had  it  not  been  for  that  process  there  could  have  been 
no  interim  interdict,  and  no  complaint  for  breach  of  such  interdict.  The  case  is  analo- 
gous to  the  case  of  a  petition  and  complaint  to  one  Division  for  recall  of  an  inhibition 
on  the  dependence  of  an  action  in  the  other  Division,  w^hich  was  at  once  remitted  to 
the  Division  in  which  the  action  depended — M'Diarmid's  Trustees  v.  Mather,  29th 
February  1828,  6  S.  &  D.  n.e.  658.  Moreover,  the  former  complaint  is  exhausted 
and  out  of  Court.  It  has  ceased  to  exist ;  and  the  mere  fact  of  its  having  once  existed, 
even  if  it  had  been  a  regular  and  independent  process,  is  not  a  ground  on  which  a  remit 
could  be  made  under  the  statute,  as  was  found  in  Gibson  v,  Stewart,  15th  June  1827, 
5  S.  &  D.  N.E.  743,  and  in  Hamilton  v.  Hamilton,  27th  February  1830,  8  S.  &  D. 
607,  and  again  in  Glasgow  v,  Allan,  &c.,  21st  December  1839,  2  D.  276. 

It  is  the  dependence  of  the  process  of  suspension  and  interdict  in  the  Supreme 
Court  which  alone  makes  a  summary  complaint  for  breach  of  interim  interdict  com- 
petent before  that  Court.  If  the  process  of  interdict  were  depending  before  an  inferior 
Court  the  complaint  for  breach  of  the  interim  interdict  would  fall  to  be  made  to  that 
Court,  and  not  to  this.  When  the  interdict  process  depends  before  a  Lord  Ordinary, 
the  complaint  may  be  made  either  to  that  Lord  Ordinary  or  to  the  Inner-House  of 
the  Division  to  which  the  process  belongs.  But  if  the  process  is  not  depending  before 
any  Judge  or  Judges  of  the  Supreme  Court  at  all,  there  can  be  no  summary  complaint 
for  breach  of  interim  interdict  to  the  Inner-House  either  of  the  one  Division  or  the 
other.  When  the  complaint  is  made  to  the  Inner-House,  it  is  just  as  much  a  branch 
of  or  incidental  to  the  principal  process  of  suspension  and  interdict  as  if  it  had  been 
made  to  the  Lord  Ordinary  before  whom  that  process  was  then  depending. 

As  regards  the  concourse  of  the  Lord  Advocate,  that  concourse  would  have  been 
neither  less  nor  more  competent  or  necessary  before  Lord  Barcaple,  Ordinary,  than 
in  the  Inner-House.  That  concourse  is  usually  applied  for  and  obtained  when  the 
consequences  sought  to  be  enforced  are  highly  penal, — such  as  imprisonment ;  because 
a  doubt  has  been  entertained  as  to  the  extent  to  which  penal  consequences  may  be 
carried  without  such  concourse.  A  recent  instance  of  contempt  of  Court  (which 
is  the  character  of  the  offence  of  breach  of  interdict)  being  dealt  with  without  such 
concourse  by  the  Lord  Ordinary  in  a  cause  depending  before  him,  is  that  of  Paterson 
r.  Kilgour,  l9th  July  1865,  ant€,  vol.  iii.  p.  1119,  where  the  punishment  inflicted 
waa  merely  censure  and  expenses. 

The  power  of  every  Judge,  whether  supreme  or  subordinate,  to  punish  summarily 
for  breach  of  interim  interdict,  or  any  other  contempt  of  his  order  or  authority,  in  a  cause 
depending  before  him,  is  beyond  all  question.  The  concourse  of  the  procurator-fiscal 
as  public  prosecutor  in  the  inferior  Courts  supplies  the  place,  where  necessary,  of  the 
concourse  of  the  Lord  Advocate  in  the  Outer-House  and  Inner-House  of  this  Court. 
The  most  frequent  contempts  of  Court  punished  in  this  summary  way  in  the  Sheriff- 
courts  are  breaches  of  sequestration  for  the  landlord's  rent.  But  similar  proceedings 
for  breach  of  interim  interdict  fall  precisely  within  the  same  category,  and  are  known 
almost  as  familiarly  as  the  other  in  the  practice  of  these  Courts.     For  an  instance, 
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it  is  unnecessary  to  go  further  than  the  case  of  Beattie  v,  Rodger,  14th  November 
1835,  14  S.  &  D.  6.  There  a  complaint  to  the  Sheriff  by  the  private  parties,  with 
concourse  of  the  procurator-fiscal,  for  breach  of  an  interim  inteniict  which  had  been 
granted  by  the  Sheriff,  resulted  in  the  [616]  Sheriff  imposing  a  fine  of  £20  on  the 
offending  party,  payable  to  the  procurator-fiscal,  besides  expenses.  A  suspension 
was  presented  on  various  grounds,  and,  amongst  others,  that  damage  to  the  private 
party,  and  not  a  fine  to  the  public  prosecutor,  was  the  appropriate  redress.  A  first 
suspension  was  refused  by  Lord  Cockburn,  and  a  second  by  Lord  Moncreiff,  Ordinary, 
who  found,  inter  alia,  "  that  the  petition  complaining  of  a  breach  of  the  said  interdict 
was  competently  and  legally  presented  to  the  said  Sheriff  by  the  parties  having  the 
acknowledged  interest  therein,  with  the  concurrence  of  the  procurator-fiscal  of  the 
county  for  the  public  interest,  in  vindication  of  the  judicial  auth5rity  of  the  Sheriff " ; 
that  the  breach  of  interdict  was  proved ;  and  therefore  his  Lordship  refused  the  sus- 
pension, with  expenses.    To  this  interlocutor  the  Court  adhered. 

A  still  more  recent  instance  occurs  in  the  case  of  Mackay  v.  Boss,  13th  September 
1853,  1  Irvine,  288.  But  it  is  unnecessary  to  multiply  instances,  because  the  practice 
is  familiar  both  in  the  Outer-House  and  in  the  Sheriff-courts.  Where  there  is  a  depend- 
ing process  of  suspension  and  interdict  in  the  Outer-House  it  is  competent,  as  I  have 
said,  to  complain  of  breach  of  interim  interdict  either  to  the  Lord  Ordinary  before 
whom  the  cause  depends,  or  to  the  Inner-House  of  the  Division  to  which  the  process 
belongs.  If  the  complaint  be  presented  to  the  Division  to  which  the  cause  does  not 
belong,  the  statute  quoted  in  the  outset  makes  it,  I  think,  imperative  to  remit  it  to 
the  Division  (or  to  the  Lord  Ordinary  of  the  Division)  to  which  the  process  of  interdict 
does  belong.  In  no  view  can  I  see  grounds  for  holding  that  the  jurisdiction  to  decide 
this  complaint  belongs  to  us. 

Lord  Ardmillan. — ^This  is  undoubtedly  a  question  in  which  we  have  no  alternative 
and  no  discretion,  if  the  objection  be  well  founded.  The  point  was  not  suggested 
in  argument,  and  the  parties  do  not  now  press  it ;  but  still,  if  this  be  a  good  objection 
to  our  jurisdiction,  we  cannot  dispose  of  the  case  at  all. 

The  interdict,  for  breach  of  which  this  petition  and  complaint  has  been  presented, 
was  pronounced  on  8th  June  1865,  by  Lord  Mure,  in  an  interlocutor  passing  the  note 
on. caution,  and  granting  interim  interdict.  The  proceeding  for  breach  was  in  one 
sense  incidental  to  the  process  of  suspension  and  interdict,  for  it  arose  out  of  it ;  but 
I  am  not  satisfied  that  it  was  so  closely  and  necessarily  incidental  as  to  involve  a  necessary 
contingency. 

I  am  of  opinion  that  a  petition  and  complaint  of  this  kind  is  a  proceeding  of  a  very 
peculiar  character.  It  is  a  petition  and  complaint  at  the  instance  of  a  private  person ;  but 
further,  it  has  the  concurrence  of  Her  Majesty's  advocate.  It  is  an  application  of  a  mixed 
character,  appealing  to  the  quasi-criminal  jurisdiction  which  this  Court  has  for  the  vindi- 
cation of  its  authority,  and  for  enforcing  the  interlocutors  of  the  Court.  I  am  clearly  of 
opinion  that  such  a  petition,  although  competent  and  appropriate  in  the  Inner-House, 
is  not  competent  or  appropriate  before  the  Lord  Ordinary.  I  do  not  deny  that  the 
Lord  Ordinary  may  deal  with  a  case  of  contempt  of  Court,  and  in  the  case  of  Kilgour 
that  was  done  on  a  motion  of  one  of  the  parties,  and  as  incidental  to  the  cause.  But 
as  far  as  I  can  ascertain,  a  petition  and  complaint  for  breach  of  interdict  presented 
with  the  concurrence  of  Her  Majesty's  Advocate,  has  never  been  sustained  as  a  com- 
petent proceeding  before  a  Lord  Ordinary  in  the  Outer-House. 

When  this  case  was  presented  to  us,  the  process  of  suspension  and  interdict  was 
before  the  Lord  Ordinary.  I  am  of  opinion  that  we  could  not  then,  in  discharge  of 
our  duty,  have  denuded  ourselves  of  jurisdiction  by  remitting  the  case  to  the  Lord 
Ordinary ;  and  that  we  were  bound  to  dispose  of  it.  It  was  a  petition  and  complaint 
competently  before  the  Inner-House  and  before  this  Division  of  the  Court ;  and  I 
do  not  think  we  could  have  competently  remitted  it  to  the  Lord  Ordinary,  who  in 
my  view  had  no  jurisdiction.  Then,  if  we  look  at  the  case  now,  when  the  question  of 
jurisdiction  falls  to  be  disposed  of,  as  there  was  no  Inner-House  cause  in  dependence 
when  the  petition  was  presented,  so  I  think  there  is  no  Inner-House  cause  when  this 
question  of  jurisdiction  is  before  us  for  decision.  At  this  moment  the  Lord  Ordinary 
has  the  case  before  him ;  and,  as  he  cannot  dispose  of  the  petition  and  complaint, 
this  is  the  appropriate  tribunal.  I  think  it  clear  that  this  was  the  appropriate  tribunal 
when  the  petition  was  presented,  and  if  it  is  also  the  appropriate  tribunal  when  we 
are  considering  the  question  of  jurisdiction,  w^hat  occurred  in  the  interval  cannot 
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affect  our  jurisdiction.  To  my  mind  it  is  quite  clear  that  nothing  can  deprive  us  of 
jurisdiction,  or  can  prevent  us  from  di8charg-[617]-ing  our  duty  in  disposing  of  this 
case,  except  the  existence  of  another  jurisdiction  competent  to  the  present  disposal 
of  the  same  point.  Now,  I  am  of  opinion  that  there  was  not  that  jurisdiction  when 
the  case  was  presented  to  us,  and  that  there  is  not  now.  The  case  of  Cleland,  adverted 
to  by  Lord  Deas,  is  important  in  many  respects,  but  it  does  not  present  the  question 
of  absolute  want  of  jurisdiction,  which,  in  my  opinion,  is  raised  by  the  objection  here 
suggested.  The  question  there  was,  whether  the  Court  had  power  to  do  the  thing 
which  it  had  done, — whether  the  remit  could  be  made  ;  and  the  House  of  Lords  found 
that  the  position  of  the  two  causes  justified  what  had  been  done. 

If  the  process  of  suspension  and  interdict  had  still  been  in  the  Inner-House,  I  think 
that  even  in  that  case,  though  this  Division  would  have  had  power,  in  respect  of  some 
clear  expediency,  or  on  the  motion  of  the  parties,  to  remit  the  case  to  the  other  Division, 
still  it  would  not  have  been  incumbent  on  us  to  do  so,  because  there  is  not  that  kind 
of  contingency  which  the  Act  of  Parliament  contemplates.  But  no  motion  for  remit 
has  been  made ;  the  parties  have  not  desired  it.  The  other  process  is  now,  as  formerly, 
before  a  tribunal  which  is  not  competent  to  deal  with  the  petition  and  complaint  before 
this  Court,  and  I  think  that  the  intermediate  proceedings  are  not  sufficient  to  deprive 
us  of  jurisdiction.  I  think  the  Court  has  no  discretion  in  the  matter  if  the  objection 
is  well  founded ;  but  if  not,  then,  in  the  absence  of  any  clear  ground,  and  of  any  motion 
by  the  parties,  we  cannot  denude  ourselves  of  the  jurisdiction  which  belongs  to  us. 

The  Court,  on  proceeding  to  consider  the  evidence  in  the  case,  held  {diss.  Lord  Deas) 
that  a  breach  of  interdict  had  been  proved  on  three  of  the  occasions  mentioned  in  the 
petition  and  complaint,  viz.  on  22d,  24th,  and  31st  July  1865,  but  not  on  the  other 
occasions  alleged. 

The  Lord  President  was  absent  throughout  the  case. 

This  interlocutor  was  pronounced : — "  Find  it  proven  that  the  respondent  James 
Scott,  merchant,  Grassmarket,  Edinburgh,  and  manufacturer  of  chemical  manures 
at  Granton,  sole  partner  of  James  Scott  and  Company,  merchants,  and  manufacturers 
of  chemical  manures  at  Granton,  was  guilty  of  a  contempt  of  Court  and  breach  of  inter- 
dict, in  respect  of  the  circumstances  set  forth  in  the  petition  and  complaint  as  having 
taken  place  on  the  three  occasions  mentioned  in  the  petition  and  complaint  in  July 
1865,  viz.  on  the  22d,  24:th,  and  Slst  July  1865  :  Quoad  ultra  find  tne  charges  set 
forth  in  the  petition  and  complaint  have  not  been  proved  ;  therefore  fine  and  amerciate 
the  said  James  Scott  in  the  sum  of  £5  sterling,  payable  to  Alexander  Currie,  clerk  of 
Court,  to  be  by  him  paid  over  to  the  treasurer  of  the  Royal  Infirmary  of  Edinburgh, 
for  the  behoof  of  that  charity,  and  decern :  Find  the  said  James  Scott  liable  to  the 
petitioners  in  expenses  of  process  :  Allow  an  account,"  &c. 

William  Sime,  S.S.C— John  G.  C.  Peebles,  S.S.C— Agents. 


No.  122.  IV.  Macpherson,  617.    20  Mar.  1866.    1st  Div.— C. 

George  Auldjo  Jamieson  (Liquidator  of  the  Gai-pel  Hoematite  Company, 

Limited),  Petitioner. —Gijford. 

John  Andrew,  Respondent.  —  W.  M.  Tlwmmn, 

Partnership — Joint-Stock  Company — Register  of  Shareholders — Transfers — Lien — 
Joint-Stock  Companies  Acts,  1856,  19  <&  20  Vict.  cap.  4:1,  sects.  16,  23.— Com- 
panies Act,  1862,  25  d  26  Vict.  cap.  89,  sect.  llb.—Held  (1)  that  a  company 
formed  under  the  Limited  Liability  Acts,  and  having  its  registered  ofiSce  in  Scot- 
land, cannot  competently  remove  the  register  of  shareholders  beyond  Scotland ; 
(2)  that  such  a  company  has  no  power  to  create  a  right  of  pledge  or  lien  over  the 
register ;  (3)  that  the  transfers  of  shares  are  not  the  property  of  the  company,  and 
therefore  that  the  company,  to  whom  transfers  had  been  sent  for  entry  in  the 
register  of  shareholders,  had  no  right  to  create  any  right  of  pledge  or  lien  over  them. 

On  2d  December  1864  the  Garpel  Hoematite  Company  (Limited),  having  its 
registered  office  at  Garpel,  near  Muirkirk,  Ayrshire,  was  ordered  to  be  [618]  judicially 
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wound  up  in  terms  of  the  Companies  Act,  1862,  and  on  2l8t  December  1864  Mr. 
Greorge  Auldjo  Jamieson,  accountant  in  Edinburgh,  was  apjpointed  oflficial  liquidator. 

On  examining  the  repositories  of  the  said  company  at  the  registered  office  thereof, 
the  Uquidator  found  that  all  the  books  of  importance,  and  particularly  the  official 
register  of  the  company,  which  is  by  statute  required  to  be  kept  at  the  registered  office 
of  the  company,  and  the  transfers  of  shares  or  interests  therein,  had  been  abstracted. 

By  interlocutor  of  15th  February  1865  certain  special  powers  were  conferred  upon 
the  liquidator,  and  the  examination  of  certain  parties,  and,  among  others,  of  John 
Andrew,  solicitor,  Lincoln VInn-Fields,  London,  and  the  recovery  of  books,  papers, 
and  documents  relating  to  the  company  in  England,  were  referred  to  Edward  Holroyd, 
Esq.,  commissioner  of  the  Court  of  Bankruptcy  in  London. 

In  virtue  of  this  reference,  Mr.  Andrew  was,  inter  alias,  examined  before  Mr. 
Holroyd. 

Mr.  Andrew  admitted  that  he  had  been  a  shareholder  of  the  company,  and  also 
solicitor  of  the  company,  and  that  he  had  in  his  possession  the  official  roister  of  the 
company,  the  minute-book,  and  the  letter-book  of  the  company,  also  the  official  seal, 
a  number  of  transfers  of  shares  of  the  company,  the  lease  of  the  company's  mines, 
and  several  assignments  of  interests  therein.  All  these,  excepting  the  seal,  he  refused 
to  produce  or  deliver  to  the  liquidator,  on  the  ground  that  he  had  a  lien  over  them 
for  the  sum  of  £768,  19s.  3d.,  being  the  balance  of  an  alleged  account  due  to  him  or  to 
his  firm. 

Upon  this  examination  the  liquidator  applied  to  Mr.  Holroyd  for  an  order  on  Andrew 
to  deliver  to  the  liquidator  the  said  books  and  documents ;  but  Mr.  Holroyd,  while 
ordering  inspection  on  a  particular  day,  declined  to  order  delivery  of  the  books  and 
documents,  m  respect  of  the  lien  claimed  over  the  same.  Mr.  Holroyd's  deliverance 
bears — "  I  decline  to  determine  the  questions  of  such  lien,  being  of  opinion  that  I  have 
no  jurisdiction  to  do  so." 

On  13th  June  1865  the  liquidator  moved  the  Court — on  the  statement  that  Le 
cannot  make  up  a  list  of  contrioutories,  or  proceed  in  the  liquidation  without  obtain- 
ing delivery  of  the  said  documents — "  to  appoint  and  require  the  said  John  Andrew^ 
to  deliver  over  to  the  official  liquidator,  or  to  any  one  duly  authorised  by  him  to  receive 
the  same,  the  register  of  members  of  the  Garpel  Hoematite  Company  (Limited),  the 
letter-book  of  the  said  company,  the  minute-book  of  the  said  company,  with  the  loose 
transfers,  the  lease  of  the  company's  mines,  and  the  assignments  of  interests  under 
the  said  lease." 

Intimation  of  the  motion  was  made  to  Andrew.  Before  this  motion  was  disposed 
of,  a  minute  was  lodged  by  the  liquidator,  which,  after  narrating  the  position  of  matters, 
bore, — "  The  liquidator  denies  that  the  said  John  Andrew  has  any  valid  lien  or  right 
of  retention  over  the  books  and  documents  belonging  to  the  company,  and  he  main- 
tains that,  as  official  Uquidator  under  the  statute,  he  is  entitled  to  instant  delivery 
of  the  said  books  and  papers,  and  he  is  prepared  to  discuss  with  the  said  John  Andrew 
all  questions  relating  to  such  alleged  lien.  In  the  meantime,  however,  the  liquidator 
is  prepared  to  accept  delivery  of  the  said  books  and  papers  from  the  said  John  Andrew, 
under  reservation  of  and  without  prejudice  to  any  right  of  lien  which  the  said  John 
Andrew  may  be  able  to  instruct  (if  any),  that  is  to  say,  that  if  hereafter  it  shall  be  found 
that  the  said  John  Andrew  had  a  valid  right  of  lien  over  the  said  books  and  papers, 
then  and  in  that  case  the  said  John  Andrew  shall  be  entitled  to  payment  of  any  just 
debt  which  he  may  instruct  to  have  been  secured  by  the  said  lien  out  of  the  first  and 
readiest  of  the  free  means  and  assets  of  the  said  company,  and  that  in  preference  to 
all  the  ordinary  creditors  of  the  said  company." 

[619]  On  14th  July  1865  this  interlocutor  was  pronounced  : — "  The  Lords  haying 
considered  the  minute  for  the  liquidator,  No.  60  of  process,  and  the  writings  produced, 
and  having  heard  the  counsel  for  the  liquidator  and  the  counsel  for  Mr.  John  Andrew, 
they  order  and  appoint  Mr.  Andrew,  within  fourteen  days,  to  deliver  over  to  the  com- 
missioner, Mr.  Edward  Holroyd,  the  register-book  of  the  shareholders  of  the  company 
in  question,  the  minute-book,  the  letter-book,  the  loose  transfers  of  shares,  the  lease 
of  the  company's  mines,  and  the  several  assignments  of  interests  under  such  lease, 
and  all  other  books,  accounts,  papers,  deeds,  writings,  and  documents  in  his  custody 
or  power  in  any  wise  relating  to  the  company,  in  order  that  the  same  may  be  trans- 
mitted by  the  commissioner  to  the  Clerk  of  this  Court  (Mr.  Gurrie),  to  be  retained 
in  his  hands,  subject  to  the  orders  of  this  Court,  without  prejudice  to  the  lien  claimed 
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by  Mr.  Andrew  on  said  books,  transfers,  lease,  assignments,  accounts,  papers,  deeds, 
writings,  and  dociunents,  and  they  authorise  the  Glerk  of  Court  to  allow  inspection 
thereof  in  his  hands,  but,  in  the  meantime,  not  to  allow  the  same  to  be  borrowed,  or 
any  copies  thereof  to  be  made ;  and  further,  with  a  view  to  determine  all  questions 
regarding  the  lien  claimed  by  Mr.  Andrew,  they  allow  Mr.  Andrew  to  lodge  in  the  hands 
of  the  Clerk  of  Court,  within  fourteen  days,  the  particulars  of  the  business  accounts 
and  charges  in  respect  of  which  he  claims  a  lien,  and  they  appoint  parties  to  give  in 
cases  on  the  question  of  the  lien  claimed  by  Mr.  Andrew,  such  cases  to  be  interchanged 
by  the  first  box-day  in  the  ensuing  vacation,  and  to  be  revised,  printed,  and  boxed 
on  or  before  the  first  sederunt  day  in  November  next ;  and  they  further  appoint  Mr. 
Andrew  to  give  in,  by  the  first  box-day  in  the  vacation,  an  articulate  condescendence 
of  what  he  avers  and  offers  to  prove  as  to  the  law  of  England  bearing  on  the  said  ques- 
tion of  lien,  and  appoint  the  liquidator  to  give  in  answers  to  said-  condescendence  by 
the  first  sederunt  day  in  November  next." 

In  implement  of  this  interlocutor  a  condescendence  for  Andrew,  with  answers  for 
the  liquidator,  was  lodged,  in  which  Andrew  averred  and  offered  to  prove  the  law  of 
England  to  be  as  follows  :— (Cond.  1)  "  A  solicitor  has  a  general  lien  on  all  deeds,  books, 
and  papers  belonging  to  his  client  which  may  have  come  into  his  hands  in  the  course  of 
his  business.  This  lien  also  extends  to  such  articles  as  plans,  models,  samples,  &c., 
delivered  to  the  solicitor  with  a  view  to  being  used  by  him  on  behalf  of  his  client."    (Ans. 

1)  "  Admitted  that  bv  the  law  of  England  a  solicitor  has  a  lien  on  deeds,  books,  and 
papers  belonging  to  his  client,  and  which  come  into  his  possession  in  his  professional 
capacity.  Quoad  ultra  denied,  and  explained,  the  lien  is  only  in  security  of  proper  costs 
due  by  the  client  to  the  solicitor,  and  where  the  papers  are  delivered  for  a  specific  purpose 
the  lien  is  extinguished  as  soon  as  the  specific  purpose  has  befen  accomplished."    (Cond. 

2)  "  The  effect  of  the  lien  is  simply  a  passive  right  in  the  solicitor  to  retain  such  deeds, 
papers,  &c.,  in  his  possession  or  power,  without  any  right  in  the  client  to  see,  inspect, 
obtain  copies,  or  enforce  production  of  them  for  any  purpose  whatever,  until  he  has  paid 
what  is  due  to  the  solicitor."  (Ans.  2)  "  Admitted  that  the  right  of  li^  merely  gives 
the  sohcitor  a  right  to  retain  possession.  Denied  that  the  cHent  has  no  right  to  see  or 
obtain  copies  of  the  writs  and  papers.  Quoad  ultra  denied."  (Cond.  3)  "  The  lien 
covers  the  solicitor's  bill  of  costs,  including  his  professional  fees,  and  all  moneys  advanced 
by  him  in  conducting  his  client's  business."  (Ans.  3)  "  Admitted  that  the  lien  covers 
the  sohcitor 's  proper  bill  of  costs.  Denied  that  it  covers  money  advances.  Quoad  ultra 
denied."  (Cond.  4)  "  The  lien  is  not  affected  by  the  bankruptcy  of  the  cUent,  but 
remains  valid  against  the  assignee,  or  official  manager,  or  official  liquidator  or  other 
officer  entrusted  with  the  winding-up  of  the  bankrupt's  estate.  An  offer  by  such 
official  to  pay  into  Court  the  amount  of  the  soHcitor's  claim,  or  to  find  caution,  is  not 
enough  to  entitle  him  to  demand  delivery  of  the  [620]  papers.  Inconvenience  and 
hardship  to  the  bankrupt's  estate  is  no  ground  for  the  Court  ordering  the  solicitor  to 
hand  over  the  papers  on  any  other  terms  than  payment  of  his  account.  He  is  not 
bound  to  allow  the  assignee,  or  other  representative  of  the  bankrupt  estate,  to  inspect 
the  papers,  or  get  copies  of  them ;  and  he  cannot  even  be  forced  to  produce  them, 
except  in  the  particular  cause  for  production  in  which  they  originally  came  into  his 
hands.  This  is  the  general  law,  apart  from  special  statute ;  but  even  under  *  The 
Companies  Act,  1862,'  while  the  Court  may  order  production  of  books,  papers,  &c., 
over  which  a  -sohcitor  has  a  lien,  the  EngKsh  Courts  will  not  order  dehvery  except  on 
payment  of  the  sohcitor 's  bill."  (Ans.  4)  "  Admitted  that  the  lien  when  properly 
created  is  valid,  notwithstanding  the  client's  bankruptcy.  Quoad  ultra  denied,  and 
explained,  in  the  case  of  bankruptcy,  as  well  as  in  a  liquidation  under  the  Companies 
Clauses  Act,  1862,  the  Court  may  order  production  or  delivery  of  writs,  notwithstanding 
the  right  or  claim  of  lien."  (Cond.  5) "  There  is  an  apparent  exception  to  the  general 
rule,  that  a  solicitor  is  entitled  to  refuse  production  of  his  client's  papers  until  payment 
of  his  bill,  in  the  case  where  a  sohcitor  is  conducting  or  defending  a  suit  or  action  for 
his  client,  and  declines  to  proceed  before  the  litigation  is  finished.  In  such  a  case,  as  the 
solicitor  has  discharged  himself,  the  Court  will  compel  him  to  produce  the  papers,  &c., 
for  the  purpose  of  the  suit  or  action,  without  prejudice  to  his  lien.  But  even  then,  if 
any  property  is  recovered  by  the  cKent  in  the  litigation  it  becomes  subject  to  the  solici- 
tor's lien,  and  so  far  does  the  Enghsh  law  protect  the  solicitor,  that  when  a  client  dis- 
charges a  solicitor  who  is  conducting  litigation  for  him,  the  Court  will  not  compel  the 
solicitor  to  produce  any  deeds,  &:c.,  for  the  purpose  of  the  litigation,  whatever  may  be 
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the  consequence  to  the  client,  until  the  solicitor's  bill  is  paid."  (Ans.  5)  "  Admitted 
that  a  solicitor  cannot,  on  the  ground  of  lien,  refuse  to  produce  his  client's  papers  in  a 
depending  suit.  Admitted  that  in  certain  cases  a  solicitor  has  in  equity  a  lien  on  a  fund 
recovered  in  litigation.  Quoad  ultra  denied."  (Cond.  6)  "  Where  no  litigation  is  being 
carried  on  by  the  solicitor,  and  he  refuses  to  do  more  business  for  his  client,  then  the 
latter  has  no  right  to  see,  inspect,  or  use,  for  any  purpose,  any  deed  or  paper  in  the 
possession  of  the  solicitor,  until  all  costs  are  paid."  (Ans.  6) "  Denied,  under  reference 
to  the  explanations  in  the  preceding  answers." 

Minutes  of  debate  were  also  lodged. 

Argued  for  the  liquidator,  who  restricted  his  demand  at  present  to  the  register  and 
transfers ; — ^The  question  must  be  determined,  not  by  the  law  of  England,  but  by  the 
law  of  Scotland.  The  company  is  a  Scotch  company,  having  its  registered  office  in 
Scotland.  Its  domicile  is  tnere,  and  as  a  statutory  company,  it  can  form  no  contract 
out  of  Scotland,  or  subject  itself  to  a  foreign  law.  Parties  dealing  with  the  company 
are  bound  to  know  this,  and  Andrew  is  especially  bound  to  know  it,  being  a  partner  of 
the  company.  2.  Andrew  is  bound  to  instruct,  and  has  not  instructed,  that  any  debt 
is  due  to  him  by  the  company  to  any  extent  whatever.  3.  The  register  of  shareholders 
and  transfers  could  not  be  legally  impignorated  by  the  company,  nor  coidd  Andrew 
or  his  firm  legally  acquire  any  right  of  lien  over  them.  The  statute  (sect.  23)  requires 
the  book  to  be  kept  at  the  registered  office  of  the  company,  so  as  at  all  times  to  be  open 
to  the  inspection  of  the  public.  To  give  a  hen  over  it,  then,  so  that  it  can  only  be  seen 
on  the  condition  of  the  agent's  account  being  satisfied,  is  inconsistent  with  its  statutory 
nature.  When  the  register  was  taken  out  of  this  country  the  statute  was  violated  ; 
when  it  was  impignorated  the  statute  was  also  violated.  The  transfers  of  shares  do 
not  belong  to  the  company,  but  to  the  individual  shareholders.  They  were  placed  in 
the  company's  hands  for  a  particular  purpose,  but  the  company  had  no  power  to 
impignorate  them.  4.  The  company  could  not  create  a  right  of  lien  over  the  writings 
in  ques-[621]-tion,  or  over  any  of  their  papers,  for  anything  other  than  proper  costs 
legally  incurred  by  the  company ;  and  there  can  be  no  lien  over  papers  which  do  not 
come  into  the  agent's  hands  in  his  professional  capacity.  5.  In  any  view,  the  Court, 
in  order  to  prevent  the  liquidation  being  stopped,  ought  to  direct  delivery  of  the  register 
and  transfers  to  be  made  to  the  liquidator,  reserving  the  effect  of  the  lien. 

Argued  for  Andrew ; — ^The  register  came  into  the  possession  of  Philips  and  Andrew, 
as  solicitors  to  the  company.  The  whole  business  of  the  company  was  transacted  in 
their  office  in  London.  The  directors  met  there,  and  the  shareholdelrs  had  access  to  the 
register  there.  The  solicitors  did  not  commit  a  violation  of  the  statute  by  removing 
the  register  to  London  ;  that  was  the  act  of  the  company  through  the  directors,  u, 
came  lawfully  into  Andrew's  possession,  and  there  it  must  remain,  subject  to  the  lien, 
like  other  documents.  The  company  is  barred  from  asking  delivery  of  it  in  the  face 
of  the  lien,  and  so  is  the  liquidator,  who  is  in  no  more  favourable  position,  and  cannot 
repudiate  the  act  of  the  company.  The  company  was  not  bound  to  keep  the  transfers 
at  the  registered  office,  and  no  one  is  entitled  to  demand  inspection,  far  less  production 
of  them.  They  are  mere  vouchers  or  authority  for  entering  the  transferee  in  the 
register,  and  there  is  neither  principle  nor  authority  for  holding  that  they  are  insepar- 
able from  the  register ;  and  where  it  is,  there  they  must  be  also.  The  question  falls 
to  be  determined  by  the  law  of  England.  The  creditor  is  English ;  the  contract  for  the 
work  done  is  English ;  the  work  is  done  in  England ;  the  security,  is  granted  in 
England ;  payment  was  due  in  England ;  and  the  books  and  documents  remained  in 
England  when  the  dispute  commenced.  The  only  Scotch  element  is  the  fact  that  the 
debtor  is  Scotch ;  but  can  there  be  a  doubt  that  any  question  as  to  the  sufficiency  or 
legality  of  the  security  must  be  settled  according  to  the  law  of  England  1  Were  it 
otherwise,  it  would  be  tantamount  to  holding  that  the  law  of  the  debtor's  domicile  is  to 
prevail  over  all  other  considerations. 

Lord  President. — ^Thia  is  an  application  by  Mr.  Jamieson,  the  liquidator  of  the 
Garpel  Hoematite  Company,  to  get  possession  of  certain  books  and  documents  which 
are  or  were  in  the  possession  of  Mr.  Andrew.  A  commission  and  diligence  was  granted 
for  their  recovery,  and  Andrew,  when  called  on  to  produce  them,  pleaded  that  he  had  a 
lien  over.them  for  an  account,  and  decUned  to  give  them  up.  The  commissioner  did  not 
feel  that  he  had  any  right  to  deal  with  this  question  of  hen,  and  we  gave  directions  that 
they  should  be  transmitted  to  the  Clerk  of  Court. 

The  liquidator  states,  that  without  possession  of  the  register,  and  the  originals  of  the 
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transfers  of  shares,  he  cannot  proceed  to  the  liquidation.  He  says  that  in  order  to 
facilitate  matters,  he  is  willing  to  come  under  an  obligation  to  pay  the  account  as  it  may 
be  ascertained,  out  of  the  first  and  readiest  of  the  estate  that  comes  into  his  hands,  but 
he  disputes  the  accuracy  of  the  account,  and  his  liability  therefor,  and  also  Andrew*s 
right  to  a  lien,  especially  over  the  books. 

In  this  state  of  matters,  we  have  not  at  present  the  means  of  determining  whether 
Andrew's  claim  is  a  good  one,  or  to  what  extent  it  may  be  a  good  one,  nor  have  we  the 
materials  for  judging  of  his  right  to  the  hen  ;  and,  on  the  other  hand,  it  is  important 
that  the  liquidation  should  not  be  impded,  if  it  can  proceed  without  doing  injustice  to 
Andrew.  I  am  not  satisfied  that  if  he  has  a  good  claim,  and  a  right  of  lien,  justice 
would  be  done  him  by  offering  to  pay  his  account  from  the  first  recoveries  that  may  be 
made  from  an  estate  of  which  there  may  be  no  assets.  The  use  of  hen  is  a  sort  of  screw. 
The  documents  may  be  worth  nothing  after  they  are  given  up,  but  they  may  be  worth 
a  good  deal  before  they  are  given  up,  because  without  them  the  liquidator  has  not  the 
means  of  testing  their  value.  I  therefore  think  that  if  the  books  are  to  be  placed  at  the 
disposal  of  the  liquidator  before  we  get  at  the  merits  of  Andrew's  claim,  something  more 
must  be  tendered  than  has  been  done ;  and  if  the  liquidator  will  undertake  to  pay  the 
amount  of  his  claim,  in  the  event  of  its  being  sustained,  then  he  may  have  the  books  ; 
and  if  the  claim  is  not  a  good  one,  he  will  have  had  the  advantage  of  the  [622]  use  of  the 
books  in  the  meantime.  We  wish,  therefore,  to  know  what  the  liquidator  will  do,  and 
we  shall  continue  the  case,  to  give  him  time  to  consider. 

The  liquidator  decUned  to  come  under  the  obligation  suggested  in  the  preceding 
opinion. 

The  Court  then  took  the  case  to  avizandum. 

At  advising, — 

Lord  President. — ^The  point  before  us  now  is  limited  to  the  demand  of  the  liqui- 
dator to  get  the  use  of  the  register  of  shareholders,  and  transfers  of  shares,  in  oider 
that  he  may  proceed  with  the  liquidation  of  the  concern.  There  are  other  documents 
in  fhe  hands  of  the  Clerk  of  Court,  but  at  present  there  is  no  question  before  us  as  to 
them. 

The  liquidator  has  already  proposed  to  take  dehvery  of  the  register  and  transfers, 
reserving  to  Andrew  his  right  of  lien,  to  the  effect  that  if  it  should  be  ultimately 
ascertained  that  there  is  a  debt  due  to  him,  then  the  amount  of  the  debt  as  ascertained 
should  be  paid  out  of  the  first  recovered  funds  of  the  company.  Andrew  rejects  that 
proposal,  and  insists  that  he  will  have  nothing  but  payment  of  the  amount  of  his  debt, 
which  is  alrei^y  ascertained.  It  was  put  to  the  liquidator  whether  he  would  go  a 
step  further,  and  undertake  that  Andrew's  claim  should  be  satisfied  in  the  event  of 
its  being  sustained,  without  limiting  the  undertaking  to  a  payment  out  of  the  first 
recoveroi  funds.  But  the  Uquidator  decUnes  to  come  under  any  such  obUgation,  and 
therefore  the  matter  stands  in  this  position,  that  the  proposal  made  by  the  liquidator 
is  rejected,  and  the  suggestion  thrown  out  for  the  liquidator  is  refused  by  him,  and 
the  liquidator  further  tefls  us  that  the  register  and  transfers  are  essential  for  proceeding 
with  the  Uquidation  ;  in  short,  he  can  do  nothing  without  them.  It  is,  then,  necessary 
for  us  now  to  determine  whether  Andrew  is  right  in  his  contention  that  he  is  entitled 
to  pa3rment  of  his  debt  before  the  Uquidator  can  get  the  use  of  the  register  and  transfers. 
The  value  of  the  right  of  Uen  consists  in  excluding  the  liquidator  from  getting  access 
to  the  books  and  documents.    It  is,  therefore,  an  important  question  to  both  parties. 

One  plea  maintained  by  the  liquidator  is,  that  the  register  and  transfers  stand 
in  a  different  position  from  the  other  documents,  inasmuch  as  under  the  23d  section 
of  the  statute  the  register  is  a  book  required  to  be  deposited  in  the  registered  office 
of  the  company,  and  that  it  is  to  be  kept  there,  in  order  that  not  only  members  of 
the  company,  but  all  persons,  may  have  access  to  it,  and  this  duty  is  imposed  upon 
the  company  under  a  penalty.  It  is  very  important  that  if  parties  are  to  have  the 
benefit  of  a  statutory  constitution  which  limits  their  UabiUty  as  members  of  a  company, 
the  public,  on  the  other  hand,  should  have  all  the  benefits  intended  for  them  by  the 
statute.  Now,  consistently  with  this  statutory  requirement,  the  register  ought  to 
be  at  the  office  of  the  company  in  Ayrshire  ;  and  the  statutory  office  of  the  company 
*being  in  Scotland,  two  questions  arise, — 1st,  Could  the  company,  consistently  witn 
the  provisions  of  the  statute,  remove  the  register,  not  only  from  the  office  of  the  com- 
pany, but  from  the  jurisdiction  within  which  that  office  is  1  Another  question  is 
this,  whether,  with  or  without  removing  the  register  beyond  the  jurisdiction,  the  com- 
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the  consequence  to  the  client,  until  the  solicitor's  bill  is  paid."  (Ans.  5)  **  Admitted 
that  a  solicitor  cannot,  on  the  ground  of  lien,  refuse  to  produce  his  client's  papers  in  a 
depending  suit.  Admitted  that  in  certain  cases  a  solicitor  has  in  equity  a  lien  on  a  fund 
recovered  in  litigation.  Quoad  ultra  denied."  (Cond.  6)  "  Where  no  Utigation  is  being 
carried  on  by  the  solicitor,  and  he  refuses  to  do  more  business  for  his  cUent,  then  the 
latter  has  no  right  to  see,  inspect,  or  use,  for  any  purpose,  any  deed  or  paper  in  the 
possession  of  the  solicitor,  untQ  all  costs  are  paid."  (Ans.  6)  "  Denied,  under  reference 
to  the  explanations  in  the  preceding  answers." 

Minutes  of  debate  were  also  looged. 

Argued  for  the  liquidator,  who  restricted  his  demand  at  present  to  the  register  and 
transfers ; — ^The  question  must  be  determined,  not  by  the  law  of  England,  but  by  the 
law  of  Scotland.  The  company  is  a  Scotch  company,  having  its  registered  office  in 
Scotland.  Its  domicile  is  there,  and  as  a  statutory  company,  it  can  form  no  contract 
out  of  Scotland,  or  subject  itself  to  a  foreign  law.  Parties  deaUng  with  the  company 
are  bound  to  know  this,  and  Andrew  is  especially  bound  to  know  it,  being  a  partner  of 
the  company.  2.  Andrew  is  bound  to  instruct,  and  has  not  instructed,  that  any  debt 
is  due  to  him  by  the  company  to  any  extent  whatever.  3.  The  register  of  shareholders 
and  transfers  could  not  be  legally  impignorated  by  the  company,  nor  could  Andrew 
or  his  firm  legally  acquire  any  right  of  Hen  over  them.  The  statute  (sect.  23)  requires 
the  book  to  be  kept  at  the  registered  office  of  the  company,  so  as  at  all  times  to  be  open 
to  the  inspection  of  the  public.  To  give  a  lien  over  it,  then,  so  that  it  can  only  be  seen 
on  the  condition  of  the  agent's  account  being  satisfied,  is  inconsistent  with  its  statutory 
nature.  When  the  register  was  taken  out  of  this  country  the  statute  was  violated ; 
when  it  was  impignorated  the  statute  was  also  violated.  The  transfers  of  shares  do 
not  belong  to  the  company,  but  to  the  individual  shareholders.  They  were  placed  in 
the  company's  hands  for  a  particular  purpose,  but  the  company  had  no  power  to 
impignorate  them.  4.  The  companv  could  not  create  a  right  of  lien  over  the  writings 
in  ques-[621]-tion,  or  over  any  of  their  papers,  for  anything  other  than  proper  costs 
legally  incurred  by  the  company ;  and  there  can  be  no  lien  over  papers  which  do  not 
come  into  the  agent's  hands  in  his  professional  capacity.  5.  In  any  view,  the  Court, 
in  order  to  prevent  the  liquidation  being  stopped,  ought  to  direct  deUvery  of  the  register 
and  transfers  to  be  made  to  the  liquidator,  reserving  the  effect  of  the  lien. 

Argued  for  Andrew ; — The  register  came  into  the  possession  of  Philips  and  Andrew, 
as  solicitors  to  the  company.  The  whole  business  of  the  company  was  transacted  in 
their  office  in  London.  The  directors  met  there,  and  the  shareholddrs  had  access  to  the 
register  there.  The  solicitors  did  not  commit  a  violation  of  the  statute  by  removing 
the  register  to  London  ;  that  was  the  act  of  the  company  through  the  directors.  £ 
came  lawfully  into  Andrew's  possession,  and  there  it  must  remain,  subject  to  the  lien, 
like  other  documents.  The  company  is  barred  from  asking  deUvery  of  it  in  the  face 
of  the  lien,  and  so  is  the  Uquidator,  who  is  in  no  more  favourable  position,  and  cannot 
repudiate  the  act  of  the  company.  The  company  was  not  bound  to  keep  the  transfers 
at  the  registered  office,  and  no  one  is  entitled  to  demand  inspection,  far  less  production 
of  them.  They  are  mere  vouchers  or  authority  for  entering  the  transferee  in  the 
register,  and  there  is  neither  principle  nor  authority  for  holding  that  they  are  insepar- 
able from  the  register ;  and  where  it  is,  there  they  must  be  also.  The  question  falls 
to  be  determined  by  the  law  of  England.  The  creditor  is  English  ;  the  contract  for  the 
work  done  is  English ;  the  work  is  done  in  England ;  the  security,  is  granted  in  ' 
England ;  payment  was  due  in  England  ;  and  the  books  and  documents  remained  in 
England  when  the  dispute  commenced.  The  only  Scotch  element  is  the  fact  that  the 
debtor  is  Scotch  ;  but  can  there  be  a  doubt  that  any  question  as  to  the  sufficiency  or 
legality  of  the  security  must  be  settled  according  to  the  law  of  England  ?  W^ere  it 
otherwise,  it  would  be  tantamount  to  holding  that  the  law  of  the  debtor's  domicile  is  to 
prevail  over  all  other  considerations. 

Lord  President. — ^This  is  an  application  by  Mr.  Jamieson,  the  liquidator  of  the 
Garpel  Hoematite  Company,  to  get  possession  of  certain  books  and  documents  which 
are  or  were  in  the  possession  of  Mr.  Andrew.  A  commission  and  diligence  was  granted 
for  their  recovery,  and  Andrew,  when  called  on  to  produce  them,  pleaded  that  he  had  a 
lien  over.them  for  an  account,  and  decUned  to  give  them  up.  The  commissioner  did  not 
feel  that  he  had  any  right  to  deal  with  this  question  of  lien,  and  we  gave  directions  that 
they  should  be  transmitted  to  the  Clerk  of  Court. 

The  liquidator  states,  that  without  possession  of  the  register,  and  the  originals  of  the 
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transfers  of  shares,  he  cannot  proceed  to  the  liquidation.  He  says  that  in  order  to 
facilitate  matters,  he  is  willing  to  come  under  an  obligation  to  pay  the  account  as  it  may 
be  ascertained,  out  of  the  first  and  readiest  of  the  estate  that  comes  into  his  hands,  but 
he  disputes  the  accuracy  of  the  account,  and  his  liability  therefor,  and  also  Andrew's 
right  to  a  lien,  especially  over  the  books. 

In  this  state  of  matters,  we  have  not  at  present  the  means  of  determining  whether 
Andrew's  claim  is  a  good  one,  or  to  what  extent  it  may  be  a  good  one,  nor  have  we  the 
materials  for  judging  of  his  right  to  the  lien ;  and,  on  the  other  hand,  it  is  important 
that  the  Uquidation  should  not  be  impded,  if  it  can  proceed  without  doing  injustice  to 
Andrew.  I  am  not  satisfied  that  if  he  has  a  good  claim,  and  a  right  of  lien,  justice 
would  be  done  him  by  offering  to  pay  his  account  from  the  first  recoveries  that  may  be 
made  from  an  estate  of  which  there  may  be  no  assets.  The  use  of  lien  is  a  sort  of  screw. 
The  documents  may  be  worth  nothing  after  they  are  given  up,  but  they  may  be  worth 
a  good  deal  before  they  are  given  up,  because  without  them  the  liquidator  has  not  the 
means  of  testing  their  value.  I  therefore  think  that  if  the  books  are  to  be  placed  at  the 
disposal  of  the  liquidator  before  we  get  at  the  merits  of  Andrew's  claim,  something  more 
must  be  tendered  than  has  been  done ;  and  if  the  liquidator  will  undertake  to  pay  the 
amount  of  his  claim,  in  the  event  of  its  being  sustained,  then  he  may  have  the  books ; 
and  if  the  claim  is  not  a  good  one,  he  will  have  had  the  advantage  of  the  [622]  use  of  the 
books  in  the  meantime.  We  wish,  therefore,  to  know  what  the  liquidator  will  do,  and 
we  shall  continue  the  case,  to  give  him  time  to  consider. 

The  liquidator  declined  to  come  under  the  obUgation  suggested  in  the  preceding 
opinion. 

The  Court  then  took  the  case  to  avizandum. 

At  advising, — 

Lord  President. — ^The  point  before  us  now  is  limited  to  the  demand  of  the  liqui- 
dator to  get  the  use  of  the  register  of  shareholders,  and  transfers  of  shares,  in  order 
that  he  may  proceed  with  the  liquidation  of  the  concern.  There  are  other  documents 
in  fhe  hands  of  the  Clerk  of  Court,  but  at  present  there  is  no  question  before  us  as  to 
them. 

The  liquidator  has  already  proposed  to  take  delivery  of  the  register  and  transfers, 
reserving  to  Andrew  his  right  of  lien,  to  the  effect  that  if  it  should  be  ultimately 
ascertained  that  there  is  a  debt  due  to  him,  then  the  amount  of  the  debt  as  ascertained 
should  be  paid  out  of  the  first  recovered  funds  of  the  company.  Andrew  rejects  that 
proposal,  and  insists  that  he  will  have  nothing  but  payment  of  the  amount  of  his  debt, 
which  is  already  ascertained.  It  was  put  to  the  liquidator  whether  he  would  go  a 
step  further,  and  undertake  that  Andrew's  claim  should  be  satisfied  in  the  event  of 
its  being  sustained,  without  limiting  the  undertaking  to  a  payment  out  of  the  first 
recovered  funds.  But  the  liquidator  decUnes  to  come  under  any  such  obligation,  and 
therefore  the  matter  stands  in  this  position,  that  the  proposal  made  by  the  liquidator 
is  rejected,  and  the  suggestion  thrown  out  for  the  hquidator  is  refused  by  him,  and 
the  liquidator  further  tefls  us  that  the  register  and  transfers  are  essential  for  proceeding 
with  the  Uquidation  ;  in  short,  he  can  do  nothing  without  them.  It  is,  then,  necessary 
for  us  now  to  determine  whether  Andrew  is  right  in  his  contention  that  he  is  entitled 
to  payment  of  his  debt  before  the  liquidator  can  get  the  use  of  the  register  and  transfers. 
The  value  of  the  right  of  hen  consists  in  excluding  the  liquidator  from  getting  access 
to  the  books  and  documents.    It  is,  therefore,  an  important  question  to  both  parties. 

One  plea  maintained  by  the  liquidator  is,  that  the  register  and  transfers  stand 
in  a  different  position  from  the  other  documents,  inasmuch  as  under  the  23d  section 
of  the  statute  the  register  is  a  book  required  to  be  deposited  in  the  registered  office 
of  the  company,  and  that  it  is  to  be  kept  there,  in  order  that  not  only  members  of 
the  company,  but  all  persons,  may  have  access  to  it,  and  this  duty  is  imposed  upon 
the  company  under  a  penalty.  It  is  very  important  that  if  parties  are  to  have  the 
benefit  of  a  statutory  constitution  which  limits  their  HabiUty  as  members  of  a  company, 
the  public,  on  the  other  hand,  should  have  all  the  benefits  intended  for  them  by  the 
statute.  Now,  consistently  with  this  statutory  requirement,  the  register  ought  to 
be  at  the  office  of  the  company  in  Ayrshire ;  and  the  statutory  office  of  the  companv 
•being  in  Scotland,  two  questions  arise,— -1st,  Could  the  company,  consistently  with 
the  provisions  of  the  statute,  remove  the  register,  not  only  from  the  office  of  the  com- 
pany, but  from  the  jurisdiction  within  which  that  office  is  1  Another  question  is 
this,  whether,  with  or  without  removing  the  register  beyond  the  jurisdiction,  the  com- 
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pany  could  so  far  destroy  its  character  and  utility  towards  the  public  as  to  pledge  it  for 
their  own  debts  by  giving  a  lien  over  it  to  any  one  ?  It  appears  to  me  that  the  company 
had  no  power  or  authority  to  do  either  the  one  or  the  other.  It  is  said  that  for  their 
own  convenience  they  removed  it  to  England.  But  to  what  effect  ? — ^to  deprive  those 
requiring  it  of  their  right  of  access  to  it  at  the  only  place  where  a  legal  right  of  access 
to  it  was  given  ;  and  not  only  so,  for  this  is  aggravated  by  its  being  removed  in  such 
a  way  that  (as  it  is  contended)  it  cannot  be  brought  back  without  paying  a  debt  for 
which  it  was  pledged.  Now,  I  am  of  opinion  that  these  results  are  such  that  the  com- 
pany could  not  operate.  It  is  argued  that  the  company  are  the  debtors,  and  that  it 
is  their  register.  But  was  it  within  their  power  to  do  this  ?  I  am  of  opinion  it  was 
not.  They  had  no  power  to  destroy  the  right  of  access  to  the  register,  for  that  is  a 
public  purpose  connected  with  the  policy  of  the  constitution  of  such  companies,  and 
the  company  had  no  power  to  interfere  with  the  rights  of  the  public  by  creating  tk 
lien  over  the  register  either  in  England  or  Scotland ;  nor  can  I  hold  that  Andrew, 
by  being  a  person  foreign  to  this  jurisdiction,  is  in  a  better  position  to  plead  Uen  than 
if  he  had  been  a  native  of  this  country.  I  there-[623]-fore  come  to  the  conclusion  that 
the  lien  is  not  effectual  as  regards  the  register  of  the  company. 

As  regards  the  transfers,  I  come  to  the  same  conclusion.  They  are  in  part  the 
foundation  of  the  register,  but  they  are  documents  which  do  not  belong  to  the  com- 
pany at  all ;  and,  therefore,  the  company  had  no  power  whatever  to  give  any  right 
of  lien  over  them. 

I  am  therefore  of  opinion  that  the  liquidator  should  be  allowed  to  borrow  up  the 
register  and  transfers,  on  the  usual  receipt. 

Lord  CuiCRiKeiLL. — ^This  case  raises  questions  which  are  of  general  importance, 
and  not  unattended  with  difficulty. 

The  first  question  which  presents  itself  for  solution  is,  whether  or  not  a  right  of 
lien  over  the  register  of  shareholders  and  transfers  of  shares  has  been  constituted  1 
It  is  said  that  that  is  a  matter  of  English  law,  and  perhaps  in  some  views  of  the  case 
it  may  be  so.  But  the  most  radical  question  of  all,  vi«.  whether  or  not  the  directors 
of  this  company  had  power  to  place  the  register  and  transfers  in  Andrew's  possession  1 
is  a  question  that  depends  on  the  construction  of  the  statute,  and  this  Court  is  com- 
petent and  bound  to  construe  the  statute.  I  have  accordingly  gone  over  it,  and  the 
view  I  take  of  it  is  this  : — ^This  is  one  of  a  class  of  companies  which  are  purely  the 
creatures  of  the  statute.  They  are  not  companies  known  to  the  common  law.  By 
creating  such  companies  the  Legislature  has  made  a  very  important  infringement  on 
the  rights  of  the  public  at  common  law.  The  liability  of  each  partner  of  such  a  com- 
pany for  all  the  debts  of  the  company  has  by  this  statute  been  limited  to  a  certain 
specified  amount.  That  is  a  very  important  limitation ;  and  the  Legislature,  while 
conferring  that  limitation  on  the  one  hand,  has,  on  the  other  hand,  made  provisions 
of  a  very  important  kind,  in  order  that  the  public  might  have  the  means  of  protecting 
themselves.  And  the  most  important  of  the  provisions  so  made  is  that  by  which  a 
register  is  established,  by  referring  to  which  the  public  may  know  who  the  partners 
of  the  company  are — how  far  their  credit  is  pledged  for  the  debts  of  the  company— 
and  what  the  estate  of  the  company  may  be  from  time  to  time.  There  is  in  the  statute 
a  series  of  regulations  in  reference  to  the  register,  commencing  with  section  16,  and 
going  down  to  and  including  section  26,  besides  others  in  the  sequel  of  the  statute 
pointing  to  the  same  thing.  The  important  thing  to  bear  in  mind  is,  that  by  these 
regulations  the  Legislature  has  recognised  the  right  of  the  public  to  have  a  regisrt^er 
of  each  company  kept  at  a  certain  specified  place ;  and  that  it  is  imperative  on  the 
part  of  the  company  to  have  their  register  at  that  place  at  all  times,  and  open  there 
every  day,  to  be  inspected  not  only  by  the  partners,  but  by  every  person  whatsoever. 
I  think  that  is  a  most  important  right  given  to  the  public  to  counterbalance  the  rights 
taken  away  by  the  statute  ;  and  that  the  directors  had  no  power  to  deprive  the  public 
of  their  right,  or  to  defeat  the  security  given  to  them  by  this  provision.  I  hold,  there- 
fore, that  they  had  no  power  to  transfer  the  register  to  any  one  even  in  Scotland,  far 
less  to  send  it  out  of  the  jurisdiction  of  the  Courts  of  Scotland,  where  the  registered 
office  of  the  company  is,  and  that  Andrew  had  therefore  no  right  of  lien  constituted 
in  him  by  virtue  of  his  having  got  possession  of  the  register  contrary  to  the  provisions 
of  the  Act  of  ParUament. 

By  the  89th  section  of  the  Act,  the  liquidator  is  authorised  to  take  possession  of 
everything  belonging  to  the  company.     He  is,  therefore,  entitled  to  possession  of 
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the  register  of  shareholders,  without  which,  it  is  said,  he  cannot  go  on  with  the  liquida- 
tion. That  is  the  only  question  before  us ;  and  as  the  register  is  in  manibus  cwricBy 
and  as  Andrew  has  no  right  of  lien  over  it,  it  is  competent  for  us  to  authorise  him  to 
get  it. 

With  reference  to  the  transfers,  I  entirely  concur  with  your  Lordsliip,  and  shall 
therefore  add  nothing. 

Lord  Deas. — ^This  case  involves  two  questions,  each  of  which  is  of  importance. 
The  first  is,  how  far  the  company  could  pledge  the  register  of  shareholders  for  a  debt 
of  the  company  to  any  one  in  Scotland,  and  still  farther,  to  any  not  in  Scotland  ?  And, 
secondly,  whether  the  hquidator,  in  the  position  in  which  the  company  now  is,  is  or 
is  not  entitled  to  get  such  access  to  that  register,  and  to  the  transfers  of  shares,  as  will 
enable  him  to  take  the  first  step  in  the  liqui(ktion,  viz.  to  prepare  a  list  of  contributories  ? 

The  liquidator  may  be  entitled  to  get  access  to  the  register,  even  if  it  is  [624]  ^ 
be  held,  that  when  the  company  was  going,  the  register  might  have  been  pledged. 

I  am  humbly  of  opinion,  that  even  when  the  company  was  going,  the  register 
could  not  be  pledged  for  a  debt  due  by  the  company ;  and  if  I  am  right  in  that,  there 
is  an  end  to  the  question.  Looking  to  the  clauses  of  the  Act  of  1856,  from  section 
16  to  section  26,  it  is  perfectly  plain,  that  if  the  register  is  not  at  all  times  within  the 
power  of  the  compaay,  it  is  impossible  that  any  of  the  things  required  by  these  sections 
can  be  done.  I  am,  therefore,  of  opinion,  that  as  the  object  of  the  statute  would  be 
frustrated  were  the  register  not  at  all  times  within  the  power  of  the  company,  the  com- 
pany had  no  power  to  pledge  it  either  in  Scotland  or  in  England. 

But  I  am  further  of  opinion,  that  in  the  position  of  the  company  now,  even  if  it 
had  power  to  pledge  the  register,  the  liquidator  must  be  entitled  to  access  to  it,  so 
as  to  make  up  a  list  of  contributories ;  at  all  events,  that  he  is  so,  as  in  a  question  with 
Andrew,  a  shareholder  of  the  company. 

The  first  thing  to  be  done  in  the  liquidation  is  to  make  up  a  list  of  contributories, 
and  that  cannot  be  done  without  the  register.  The  right  of  lien  itself  claimed  by 
Andrew  cannot  be  judg^ed  of  without  this  being  done. 

As  to  the  transfers,  1  agree  with  your  Lordships.  They  are  the  warrants  for  enter- 
ing the  shareholders'  names  in  the  register ;  but  they  do  not  belong  to  the  company, 
and  the  company  had  no  power  to  pledge  them. 

Lord  Ardbollan. — The  questions  here  are  of  importance,  but  not  of  any  very 
great  difficulty. 

The  party  applying  for  production  of  the  register  in  the  custody  of  the  Court  is 
the  liquidator,  a  statutory  officer.  The  company  is  a  Scotch  registered  company, 
and  I  take  it,  that  wherever  the  register  actually  is,  courts  of  law  must  view  it  as  in 
Scotland.  Constructione  juris,  in  the  eye  of  the  law  it  must  be  held  to  be  in  Scotland, 
and  only  existent  at  the  registered  office  in  Scotland.  That  it  should  be  removed 
to  England  out  of  the  jurisdiction  of  the  Courts  here  does  not  alter  the  legal  position 
of  the  register,  and  we  must  deal  with  it  as  if  it  had  not  been  removed.  The  second 
step  is  eaually  clear,  that  viewing  this  as  legally  still  a  register  of  the  company  at  the 
proper  place  in  Scotland,  I  hold  that  the  company  was  not  entitled  to  impignorate 
that  register  to  the  effect  of  injuring  the  rights  of  any  one,  whether  in  the  company 
or  not.  The  keeping  of  the  register  at  the  registered  office  is  plainly  enacted  under 
penalties,  and  the  public  are  interested  in  this  as  well  as  the  company ;  and  the  com- 
pany are  not,  therefore,  entitled  to  defeat  the  objects  for  which  the  statute  appoints 
that  the  register  should  be  kept,  by  impignorating  it.  The  register  is  not  in  the  posi- 
tion of  an  ordinary  document;  it  is  a  thing  without  which  the  company  could  not 
work.  To  impignorate  the  register  is  to  place  the  whole  proceedings  of  the  company 
at  the  mercy  of  the  party  holding  the  pledge ;  but  I  am  of  opinion  that  it  is  not  possible 
80  to  impignorate  the  register,  and  that  it  is  not  liable  to  the  lien  claimed  over  it.  It 
is  still  in  Scotland,  and,  if  so,  it  could  not  be  impignorated. 

The  case  does  not  materially  differ  as  to  the  transfers.  They  have  a  combined 
character ;  they  are  the  writs  of  the  individual  shareholders,  and  the  materials  for 
the  registration.  As  the  property  of  the  individual  shareholders,  the  company  could 
not  pledge  them ;  and,  in  so  far  as  they  are  in  the  possession  of  the  company  as  furnish- 
ing the  niaterials  for  the  register,  the  same  rules  apply  to  them  as  to  the  register. 

This  interlocutor  was  pronounced : — "  The  Lords  having  resumed  consideration 
of  the  cause,  with  the  revised  case  for  the  official  liquidators,  and  the  revised  case  for 
Mr.  Andrew,  Find  that  the  liquidator  has  limited  his  demand  at  present  to  delivery 
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of  the  register  of  shareholders  and  the  principal  transfers,  whereby  sharehdiderB  have 
transferred  their  shares  to  assignees,  or  by  which  assignees  accept  the  shares :  Find 
that  Mr.  Andrew  claims  to  have  a  lien  oyer  these,  as  well  as  other  books  and  papers 
of  the  company,  for  the  sum  of  £768,  19s.  3d.  sterling,  ss  the  balance  of  an  account 
which  he  says  is  owing  by  him  to  the  company :  Find  that  the  liquidator  disputes 
the  validity  of  the  claim  for  lien,  and  also  the  liability  of  the  company  for  the  alleged 
debt ;  and  has  stated  that,  unless  he  receives  the  [625]  s&id  register  and  transfers, 
the  judicial  winding  up  of  the  company  cannot  proceed :  Find  that  the  said  register 
and  transfers  have  not  been  legally  subjected  to  any  valid  right  of  lien  in  favour  of 
Mr.  Andrew :  Therefore  find  that  the  liquidator  is  entitled  to  borrow  from  the  Clerk 
of  Court,  on  receipt  to  return  them  in  common  form,  the  register  and  transfers  in 
question :  Find  Mr.  Andrew  liable  to  the  liauidator  in  the  expenses  incurred  by  him 
since  14th  July  1865,  the  date  of  the  interlocutor  ordering  cases ;  allow  an  account 
thereof,"  &c. 

AuLD  &  Chalmers,  W.S.— C.  &  A.  S.  Douglas,  W.S.— Agents. 


No.   123.  IV.  Macpherson,   625.    20  Mar.   1866.    2d  Div.— Lord  Jervis- 

woode,  I, 

Hugh  Duncan  Baillie,  Pursuer.— (?orion— Lee. 

Alexander  Penrose  Hay  (Collector  to  Invemess  Commissioners  of  Police), 

DeteadeT.—Sd.-Gen.  Young —Shcmd. 

Ferry — Properti/ — Public  Burden. — Held  that  the  proprietor  of  a  ferry— who  had 
built,  on  the  sea-shore  belonging  to  the  Crown,  a  pier  for  the  use  of  the  ferry — and 
his  tacksmen,  were  not  liable,  in  respect  of  the  pier,  for  assessments  leviable  on  lands 
and  heritages  from  the  occujners  and  possessors  thereof. 

The  pursuer.  Colonel  Baillie,  was  proprietor  of  the  lands  and  barony  of  SedcasUe, 
in  the  county  of  Boss,  comprehending  the  lands  of  Easter  Kessock,  and  the  firth  and 
ferry  of  Eessock,  between  the  counties  of  Boss  and  Invemess.  The  landins-jdace  on 
the  south  or  Invemess  side  consists  of  a  pier,  erected  in  1827  by  Colonel  Bailhe's  prede- 
cessor. Sir  William  Fettes,  at  an  expense  of  about  £5000.  This  pier  (according  to  the  con- 
cession of  the  defender  after  a  proof  had  been  led)  was  situated  on  ground  which  was 
entirely  below  high-water  mark ;  but  to  the  extent  of  one-half  of  its  length,  or  there- 
by, it  was  admitted  by  the  pursuer  to  be  situated  on  ground  above  low-water  mark, 
and  to  that  extent  within  the  parliamentary  boundaries  of  the  burgh  of  Invemess. 
Neither  Colonel  Baillie  nor  his  predecessors  had  any  property  on  the  Inverness  side 
of  the  ferry,  with  the  exception  of  a  small  feu,  on  which  some  ferrymen's  houses  were 
built,  and  which  was  acqmred  in  the  year  1795  by  Mr.  Grant,  then  of  Bedcastle,  from 
the  magistrates  of  Inverness.  By  the  minute  of  council,  which  formed  the  only  title 
to  this  feu,  it  was  described  as  ground  "at  the  point  of  Kessock,  consisting  of  two 
hundred  feet  in  length  upon  both  sides  of  the  road,  the  measurement  commencing 
from  high-water  mark  at  the  north,  sixty  feet  in  breadth  at  the  west  side  of  the  road, 
and  upon  the  east  the  small  space  between  the  road  and  high-water  mark.*  The 
pier  was  on  the  other  side  of  the  public  road  from  this  feu. 

By  the  Invemess  Burgh  Act,  1847,  the  commissioners  appointed  for  the  purposes 
of  that  Act  (being  the  magistrates  and  council  of  Invemess)  are  authorised  and  re- 
quired to  fix  the  sums  required  for  the  police  purposes  of  the  Act,  and  *  to  assess 
all  the  lands,  tenements,  houses,  buildings,  and  other  heritages  of  every  description, 
excepting  as  after  excepted,  situated  witWn  the  parliamentary  boundaries  of  the  said 
burgh,  valued  at  £4  or  upwards  of  yearly  rent,  such  assessment  in  any  year,  how- 
ever, not  to  exceed  lOd.  in  the  pound  sterling  of  yearly  rent,  and  to  be  payaUe  by  all 
tenants,  occupiers,  and  possessors  of  such  lands,  tenements,  houses,  buildings,  and 
other  heritages." 

By  clause  35  the  commissioners  are  authorised  and  required  to  fix  the  sums  necessary 
for  lighting  and  cleansing  the  streets,  roads,  and  passages  of  the  burgh,  and  "to 
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888688  all  tenants,  occupierB,  and  poesessors  of  dwelling-houses,  cellars,  vaults,  shops, 
offices,  warehouses,  breweries,  manufactories,  and  other  buildings,  and  all  timber 
yards  and  lime  yards,  and  all  other  places  where  goods  or  other  properties  are  deposited, 
or  business  is  carried  [626]  on,  situated  within  the  parliamentary  boundaries,  and 
within  100  yards  of  any  place  where  pipes  are  or  may  be  laid  down  for  conducting 
or  carrying  gas  or  water  to  such  place  or  places/ 

The  South  Eessock  Ker  havmg  been  entered  in  the  valuation-roll  for  the  burgh 
of  Inverness,  as  being  the  property  of  Colonel  Baillie,  and  as  occupied  by  his  tacksman 
in  the  ferry,  the  commissioners  commenced  in  1857-58  to  assess  the  tacksman  of 
the  ferry  under  the  whole  clauses  in  respect  of  the  pier,  as  of  the  yearly  rent  or  value 
of  £104,  19s.,  subsequently  altered  to  "South  Kessock  Ker  and  pertinents,  so  far  as 
above  high-water  mark,  £52,  IDs."  This  was  exclusive  of  an  assessment  on  the  houses 
situated  upon  the  feu  held  by  Colonel  Baillie  from  the  magistrates,  as  to  which  there 
was  no  dispute. 

In  1863  Colonel  Baillie  raised  the  present  action  against  "  Alexander  Penrose  Hay, 
solicitor  in  Inverness,  collector  to  and  as  representing  the  provost,  magjistrates,  and 
members  of  the  town-council  of  the  burgh  of  Inverness,  as  the  commissioners  under 
*  the  Inverness  Burgh  Act,  1847,*  for  the  police  purposes  of  that  Act,"  concluding 
to  have  it  declared  "  that  the  said  commissioners  have  no  right,  title,  or  authority  to 
impose,  levy,  or  exact  against  the  pursuer,  or  his  tenants  or  tacksmen  in  the  said  ferry, 
any  assessment  for  the  police  or  other  purposes  of  the  said  Burgh  Act,  in  respect  of 
the  said  pier,  or  pertinents  of  the  same,"  and  for  interdict  against  the  "  defender,  as 
collector  foresaid,  and  as  representing  the  said  commissioners,  from  imposing,  levying, 
or  exacting  any  such  assessment  on  or  from  the  pursuer,  or  his  tenants  or  tacksmen 
of  the  said  ferry." 

The  pursuer  averred,  inter  aim,— (Gond.  7)  "  The  pier  used  and  occupied  in  con- 
nection with  the  foresaid  ferry,  upon  the  south  or  Inverness-shire  side  thereof,  is  a 
mere  adjunct  or  accessory  of  the  said  ferry,  and  ia  not  a  separate  tenement  belonging 
to  the  pursuer  within  the  county  or  burgh  of  Inverness.  It  was  erected  about  forty 
years  ago  by  Sir  William  Fettes,  then  proprietor  of  Redcastle  and  of  the  said  ferry, 
with  the  concurrence  or  knowledge  and  acquiescence  of  the  magistrates  of  Inverness, 
for  the  improvement  of  the  communication  between  Inverness  and  the  North,  and 
for  use  and  occupation  in  connection  with  the  said  ferry.  .  .  .  The  said  pier  and 
pertinents  are  entirely  below  what  was  formerly  high-water  mark,  and  stand  upon 
ground  reclaimed  from  the  sea.  The  magistrates  have  no  title  to  the  ground  on  which 
the  said  pier  and  pertinents  are  built,  and  neither  they,  nor  the  defender,  who  repre- 
sents them  in  this  process,  allege  that  the  said  ground  belongs  in  property  to  the  pursuer." 
(Gond.  13)  "  The  said  pier  and  pertinents,  so  far  as  regards  the  right  of  the  pursuer 
and  his  tenants  therein,  are  not  assessable  subjects, — are  not  situated  within  the 
parliamentary  boimdaries  of  the  said  burgh,— are  not  occupied  or  possessed  by  the 
pursuer  or  his  tenants  as  subjects  so  situated,  but  merely  as  an  adjunct  or  accessory 
to  the  right  of  ferry,  and  are  of  no  yearly  value,  and  yield  no  yearly  rent  to  the  pursuer, 
excepting  as  an  adjunct  or  accessory  to  the  said  right  of  ferry,  situated  as  aforesaid, 
in  the  county  of  Ross." 

The  defenders  alleged  that  the  pier  and  pertinents  were  within  the  boundaries 
of  the  burgh,  and  that  the  pier  was  a  place  where  business  was  carried  on  within  the 
meaning  of  the  35th  clause  of  the  Act.    They  also  referred  to  the  valuation-roll. 

The  pursuer  pleaded ;— (1)  The  pursuer's  right  to  the  ferry  of  Kessock  not  being 
within  the  parliamentary  boundaries  of  the  burgh  of  Inverness,  but  being  situated 
within  the  county  of  Ross,  and  the  south  pier  and  its  pertinents,  so  far,  at  least,  as 
regards  the  pursuer's  and  his  tenant's  right  thereto,  being  a  mere  adjunct  or  accessory 
to  the  said  right  of  ferry,  the  pursuer  is  entitled  to  decree  in  terms  of  the  conclusions 
of  the  summons.  (2)  The  pursuer  is  entitled  to  decree  of  declarator  that  the  said  ferry 
[627]  (including  the  said  pier  and  pertinents  as  aforesaid)  is  not  situated  within  the 
parliamentary  boundaries  of  the  burgh  of  Inverness,  and  that  the  pursuer  and  his 
tenants  are  not  liable  to  assessment  by  the  defenders  under  the  Inverness  Burgh  Act, 
in  respect  of  the  said  pier  and  pertinents,  and  that  the  said  commissioners  under  the 
said  recited  Act  have  no  right,  title,  or  authority  to  impose  any  assessment  on  the 
said  pier  and  pertinents,  so  far  at  least  as  regards  the  right  of  the  pursuer,  and  his 
tenantB  or  tacksmen,  in  the  said  ferry,  to  the  same. 

The  defender  pleaded;— The  said  pier  of  Kessock  Ferry,  and  pertinents,  being 
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within  the  parliamentary  boundaries  of  the  burgh  of  Inverness,  and  being  of  lands 
and  heritages  properly  valued  at  upwards  of  £4  of  yearly  rent,  are  liable  to  assessment 
under  the  Inverness  Burgh  Act,  1847,  sect.  34;  and  being  of  the  nature  above  set 
forth,  are  also  liable  to  assessment  under  the  35th  section  of  said  Act. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  :— "  Finds  it  admitted 
that  the  pier  of  Kessock,  mentioned  in  the  simimons  and  record,  is,  to  the  extent  of 
one-half  of  its  len^h  or  thereby,  locally  situated  within  the  bounds  of  the  burgh  of 
Inverness,  on  the  Inverness  side  of  the  ordinary  low-water  mark  of  the  Moray  Firth, 
between  a  point  on  the  shore  of  the  said  firth  due  north  of  the  northern  angle  of  Crom- 
weirs  fort  and  the  Clachnaharry  pier ;  that  the  said  pier  is  lighted  by  gas,  and  that 
there  are  water-pipes  within  a  few  yards  of  it :  Finds  that  the  said  pier  of  Kessock, 
in  so  far  ajB  the  same  is  situated  to  the  landward  of  low-water  mark  on  the  south  or 
Inverness-shire  side  of  the  Moray  Firth,  forms  a  subject  falling  within  the  description 
of  lands  and  heritages  liable  to  assessment  under  the  34th  and  35th  sections  of  the 
Inverness  Burgh  Act,  1847;  and,  with  reference  to  these  findings,  assoilriee  the 
defender  from  the  conclusions  of  the  summons,  and  decerns :  Finds  the  defender 
entitled  to  the  expenses,"  &c.* 

The  pursuer  reclaimed,  and  the  Court,  before  answer,  allowed  both  parties  a  proof 
of  their  averments.  From  the  proof  it  appeared  (1)  that  the  pier  [628]  in  question 
had  been  built  and  was  situated  on  ground  below  high-water  mark,  and  partly  above 
low-water  mark ;  (2)  that  it  was  occupied  by  the  tacksman  of  the  ferry  under  a  lease, 
by  which  the  pursuer  let  to  him  "  All  and  Whole  the  ferry  of  Kessock,  as  at  present 
occupied  by  the  representatives  of  the  late  Alexander  Mackenzie,  the  tenant,  or  those 
in  his  right,  with  the  exclusive  right  of  navigating  the  said  ferry,  and  of  conveying 
passengers,  carriages,  bestial,  produce,  and  commodities  to  and  from  the  shores  of 
the  counties  of  S<^  and  Inverness,  within  the  limits  of  the  said  ferry,  and  the  right 
of  using  the  piers  and  landing  places  on  both  sides  thereof,  erected  for  the  accommo- 
dation of  the  said  ferry,  and  ^longing  to  the  said  Colonel  Hugh  Duncan  Baillie,  with 
full  power  to  levy  at,  and  for  the  passage  of,  the  said  ferry,  AH  and  Sundry  the  rates 
and  duties  specified  in  the  tables  established  and  resolved  upon  by  the  county  of  Eosa 
upon  the  30th  day  of  April  1849 " ;  (3)  that  the  table  of  tares  and  regulations  fixed 
by  the  Commissioners  of  Supply  of  the  county  of  Ross  included  no  dues  for  the  pier, 
and  that  the  pursuer  claimed  no  right  to  levy  separate  tolls  or  dues  for  the  pier ;  (4) 
that  the  tacksman  of  the  ferry  (who  claimed  right  to  prevent  any  use  of  the  pier  which 

*  "  Note. — The  Lord  Ordinary  is  of  opinion  that  the  pier  of  Kessock,  so  far  as 
the  same  is  within  the  boundaries  of  the  ourgh  of  Inverness,  is  a  proper  subject  of 
assessment  under  the  local  statute  founded  on ;  but  he  does  not  hold  (and  here  there 
may  be  some  difficulty  in  the  mode  of  expressing  correctly  the  conclusion  at  which 
he  has  arrived)  that  the  right  of  ferry  which  is  vested  in  the  pursuer  can,  as  such,  he 
assessed  as  falling  within  the  scope  of  that  statute.  It  appears  to  him  that  to  hold 
this  would  amount  to  a  denial  of  the  authority  of  the  judgment  of  the  Court  in  the 
case  of  Anderson  v,  Gillanders,  22d  March  1853,  which  was  fully  referred  to  at  the 
debate,  and  which  truly  formed  the  basis  of  the  argument  for  the  pursuer. 

"  But  although  the  Lord  Ordinary  holds  that,  consistently  with  that  judgment, 
the  right  of  ferry  cannot,  as  such,  be  treated  as  within  the  bounds  of  the  burgh  of 
Inverness,  it  does  not,  in  his  opinion,  necessarily  or  logically  follow  that  the  heritable 
subject,  the  pier,  which  the  pursuer  has  found  it  for  his  convenience  and  profit  to  erect 
on  the  solum  of  the  Inverness-shire  shore,  and  within  the  bounds  of  the  burgh,  is  so 
completely  merged  in  the  right  of  ferry,  as  a  mere  accessory  thereto,  as  to  render  it 
necessary  to  hold  that  it  is  not  a '  heritage  '  in  the  sense  of  the  local  Act,  situated  within 
the  parliamentary  boundaries  of  the  burgh  of  Inverness,  which,  as  the  Lord  Ordinary 
understands,  extend,  at  the  locality  in  question,  to  the  low-water  mark,  and  so  to 
embrace  a  large  portion  of  the  pier. 

"  The  Lord  Onlinary  has  not  here  dealt  with,  and,  so  far  as  he  recollects,  the  parties 
did  not  specifically  discuss,  the  question  of  the  valuation  of  the  subject  of  the  assess- 
ment, or  of  the  principles  on  which  that  valuation  had  been  fixed  by  the  assessor  under 
the  Valuation  Act  Under  the  summons,  the  Lord  Ordinary  is  not  called  on,  and 
probably  could  not  be  competently  called  on  here,  to  deal  with  that  matter,  otherwise 
than  in  so  far  as  it  is  involved  in  the  question  whether  or  not  the  subject  is  assessable 
at  all  under  the  IocaI  statute,  on  which  the  defender  directly  foimds  his  title." 


IV.  MACPHEKSON,  629.  BAILLIE  V.  HAY  [1866]  645 

might  interfere  with  this  working  of  the  ferry)  had  at  some  periods  been  in  the  practice 
of  exacting  dues  for  boats  and  goods  landing  there ;  but  this  practice  was  objected 
to  by  the  magistrates,  who,  in  1843,  had  approved  of  a  report  on  the  subject,  recom- 
mending "  that  the  town  should  agree  to  give  a  right  to  the  proprietors  of  the  ferry 
to  maintain  Iheir  present  pier,  and  to  authorise  them  to  land  and  embark  their 
passengers,  when  the  weather  rendered  it  necessary,  at  the  present  jetty  or  pier,  or 
at  any  other  jetty  or  pie^  to  be  hereafter  erected  by  the  town  " ;  and  stating, — ""  This 
should  not  be  permitted,  as  the  town  has  a  right  to  receive  all  dues  exigible  for  goods 
landed  from  vessels  at  Kessock  Pier  and  vessels  moored  thereat,  as  well  as  at  any  other 
part  of  their  harbour,  and  the  committee  conceive  it  to  be  the  duty  of  the  council  to 
prevent  the  collection  of  any  except  ferryage  dues  at  said  pier.** 

Argued  for  the  pursuer ;— The  case  of  Anderson  v.  Gillanders  *  settled  the  point. 
It  had  been  there  settled  that  the  ferry  was  entirely  assessable  in  Ross-shire,  and  could 
not  be  assessed  in  Inverness.  And  although  in  that  case  the  piers  had  ftot  been  separ- 
ately considered,  the  fact  that  one  of  the  landing  places  was  in  Inverness,  had  been 
much  founded  on ;  and  the  decision  that  the  ferry  was  to  no  extent  assessable  in  Inver- 
ness, necessarily  involved  a  judgment  that  the  pursuer's  right  to  the  use  of  the  south 
pier  was  not  assessable  there.  Apart,  however,  from  that  case,  it  was  impossible  to 
hold  the  pursuer's  right  to  construct  and  use  a  landing-place  in  the  exercise  of  his 
right  of  ferry  to  be  a  separate  subject  in  respect  of  which  he  was  assessable  in  Inverness. 
The  pier,  although  a  corporeal  subject  in  itself,  was  not  so  in  regard  to  the  pursuer's 
use  of  it.  It  was  merely  a  means  of  connecting  the  public  road  with  the  ferry  boats. 
A  moveable  gangway  (such  as  had  been  iised  at  one  time),  or  a  floating  landing  stage, 
would  be  equally  assessable.  Even  a  post  driven  into  the  ground  for  the  purposes 
of  landing  might  be  made  the  subject  of  assessment  if  this  pier  was  assessable.  For 
the  mere  circumstance  that  the  proprietor  of  the  ferry,  in  order  to  accommodate 
passengers,  had  gone  to  the  expense  of  erecting  a  more  costly  and  substantial  means 
of  landing,  could  make  no  difference  in  principle ;  especially  as  it  was  not  shewn  that 
this  had  caused  any  increase  in  the  ferry-rates,  or  in  the  annual  value  of  the  ferry. 
The  true  view  was  that  the  pursuer's  right  to  the  pier  was  a  mere  adjunct  to  his  right 
of  ferry,  and  was  not  separately  assessable,  or  assessable  in  the  burgh  of  Inverness. 
It  was  not  a  heritage  in  Inverness  so  far  as  he  or  his  tenants  were  concerned ;  because 
they  had  no  right  to  it  except  the  right  of  ferry  in  the  county  of  [629]  Ross.  Neither 
was  it  of  any  separate  value  to  the  pursuer  or  his  tenants.  The  authorities  supported 
the  pursuer's  view,  and  shewed  that  the  mere  existence  and  local  situation  of  a  corporeal 
subject  were  not  conclusive  in  a  question  of  assessment  such  as  the  present.t  (2)  The 
assessment  under  clause  35  was  farther  objectionable,  inasmuch  as  a  pier  was  not 
among  the  assessable  subjects  specified  in  that  section  of  the  statute. 

In  reply  to  a  question  from  the  Bench,  the  pursuer  lodged  a  minute,  stating  that 
the  ground  on  which  the  pier  was  built  was  below  high-water  mark,  and  that  he  was 
not  heritable  proprietor  of  the  said  ground  or  of  the  pier. 

Argued  for  the  defender ; — ^The  pier  in  question  was  a  valuable  subject,  erected 
by  the  proprietor  of  the  ferry.  It  must  have  added  very  considerably  to  the  value  of 
the  ferry.  It  required  the  attention  of  the  police  of  the  burgh,  and  was  lighted  with 
gas  by  the  burgh.  In  these  circumstances,  it  was  impossible  to  say  that  it  was  not 
an  heritage  within  the  meaning  of  the  statute.  The  only  questions,  then,  were — (1) 
Whether  it  was  within  the  parliamentary  boundaries  ;  and  (2)  Whether  it  was  valued 
at  £4  of  yearly  rent.  To  the  extent  of  one-half  of  its  length  it  was  admittedly  within 
the  boundaries  ;  and  with  regard  to  the  matter  of  vsflue,  although  it  might  be  difficult 
to  specify  the  proportion  of  rent  or  value  effeiring  to  the  pier,  it  was  not  impossible 
to  arrive  at  a  result  on  the  subject ;  and  the  valuation-roll  had  fixed  it  at  the  sum 
charged.  A  pier  was  quite  as  assessable  as  a  quay,  or  any  of  the  other  subjects  assessed 
in  the  case  of  Adamson  v.  the  Clyde  Navigation  Trustees.J  The  case  of  Anderson  v. 
Gillanders  did  not  touch  the  question  whether  the  south  pier  was  assessable  in  Inver- 
ness.   That  case  related  solely  to  the  right  of  ferry. 

♦March  22,  1853,  15  D.  577. 

t  Millar  v.  Gordon,  June  17,  1859,  21  D.  975;  Edinburgh,  Perth,  and  Dundee 
Railway  Co.  v.  Arthur,  Dec.  22,  1854,  17  D.  252;  Archbold's  Poor-Law,  p.  225; 
Williams  v.  Jones,  1810,  12  East,  Rep.  346. 

X  In  the  House  of  Lords,  June  22,  1865,  ante  vol.  iii.  (H.  L.)  p.  100. 
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At  advLiing,— 

Lord  Justice-Clerk. — ^The  object  of  this  action  of  declarator  is  to  have  it  declared 
that  the  pier  of  the  ferry  of  Kessock,  on  the  InvemesB  or  south  shore  of  the  ferry,  is 
not  a  proper  subject  of  assessment  under  the  Inverness  Burgh  Act  of  1847. 

The  pursuer's  estate  of  Bedcastle  lies  entirely  on  the  north  side  of  Beauly  Firth, 
in  Boss-shire.  Under  the  same  title  he  holds  by  crown  erant  the  ferry  of  Kessock. 
That  is  an  incorporeal  heritable  right— the  exclusive  privuefije  of  conveying  the  lieges 
by  ferry  boats  from  the  shore  of  Koss  to  the  shore  of  Inverness,  and  vice  versa ;  and 
to  enable  him  to  execute  that  right,  piers  have  been  built  on  both  shores.  The  pier 
specially  in  question  is  on  the  Inverness  side  of  the  ferry,  and  was  built  by  Colonel 
Baillie's  predecessor  at  an  expense  of  about  £5000 ;  it  is  a  structure  of  considerable 
pretension  and  extent.  It  is  omit  entirely  below  high-water  mark,  and  for  some  part 
of  its  length  below  low- water  mark.  The  soil  upon  which  it  is  built  is  not  the  pro- 
perty of  the  pursuer.  The  Crown  authorities  aid  not  interiere  to  prevent  Colonel 
Baillie  from  erecting  the  pier  on  the  sea-shore.  The  Admiralty  might  have  interfered 
if  they  had  apprehended  any  obstruction  to  navigation  in  consequence  of  its  construc- 
tion ;  and,  as  they  did  not  interfere,  we  may  presume  that  it  caused  no  obstruction 
to  the  navigation.    The  Department  of  Woods  and  Forests  might  have  interfered  to 

EJvent  anything  being  erected  on  the  sea-shore,  the  solum  of  which,  as  they  contend, 
ongs  in  property  to  the  Crown ;  and  we  may  presume  that  the  reason  of  their 
silence  and  acquiescence  was,  that  they  saw  that  the  piers  were  for  the  convenience  of 
the  lieges  who  were  using  the  ferry,  and  did  no  detriment  to  any  one.  The  effect  of 
this  acquiescence  is  not  to  create  in  Colonel  Baillie  a  right  of  property  in  that  part  of 
the  sea-shore  on  which  the  pier  is  built,  and  as  the  sdum  is  not  his,  so  neither  can  the 
structure  on  the  solum  be  his ;  and,  therefore,  it  is  clear  that  no  right  of  property  in 
that  pier  is  in  Colonel  Baillie,  except  in  this  limited  sense,  that  being  propnetor  of  the 
ferry  of  which  this  pier  is  [630]  &^  adjunct,  he  may  be  said,  in  a  limited  sense,  to  be  the 
proprietor  of  the  pier  as  an  adjunct  of  the  ferry ;  but  if  the  pier  were  dissociated  from 
the  ferry,  as,  for  example,  if  it  came  to  be  an  inconvenient  place  of  landing,  or  otherwise 
ceased  to  be  used  in  connection  with  the  ferry,  it  would  belong  in  no  sense  at  all  to 
Colonel  Baillie,  but  would  belong  wholly  to  the  Crown. 

That  being  so,  the  question  is,  whether  C\)lonel  BaiUie  is  under  the  Inverness  Burgh 
Act  of  1847  liable  to  be  assessed  as  proprietor  of  the  pier  1  That  question  requires 
us  to  consider  the  nature  of  Colonel  &ullie's  title  to  the  ferry  as  an  heritable  subject ; 
but  the  clauses  of  the  special  Act  may  first  be  considered,  for  the  purpose  of  ascertaining 
whether  it  contains  words  sufficient  of  themselves  to  comprehend  a  right  of  ferry, 
supposing  that  the  entire  space  within  which  that  right  exists  were  within  the  bound- 
anes  of  the  Act  of  Pariiament.  By  the  34th  section  of  the  Act,  the  commissioners 
are  authorised  to  assess  for  police  purposes  "  all  the  lands,  tenements,  houses,  buildings, 
and  other  heritages  of  every  description,  excepting  as  after  excepted,  situated  within 
the  parliamentary  boundaries  of  said  burgh " ;  and,  by  the  35th  section,  the  com- 
missioners are  further  empowered  to  assess  for  lighting  and  cleansing  purposes  "  all 
tenants,  occupiers,  and  possessors  of  dwelling-houses,  cellars,  vaults,  shops,  offices, 
warehouses,  breweries,  manufactories,  and  other  buildings,  and  all  timber  yards  and 
lime  yards,  and  all  other  places  where  £;oods  or  other  properties  are  deposited  or  business 
is  carried  on,  situated  within  the  parUamentary  boundaries,  and  within  one  hundred 
yards  of  any  place  where  pipes  are  or  may  be  laid  down  for  conducting  or  carrying 
gas  or  water  to  such  place  or  places.* 

1  should  have  felt  the  greatest  doubt  whether  the  terms  in  the  Act  are  sufficient 
to  comprehend  such  an  incorporeal  heritable  right  as  a  ferry.  But  we  do  not  require 
in  terminis  to  solve  that  question  here,  because  there  is  no  proposal  to  assess  Colonel 
Baillie  as  proprietor  of  the  ferry  ;  but  it  is  of  consequence  to  observe,  that  the  kind  of 
subjects  authorised  to  be  assessed  is  not  such  as  to  comprehend  an  incorporeal  right 
of  this  kind ;  and  the  pier  being  an  adjunct  of  the  ferry,  and  quite  inseparable  from 
the  ferry,  so  far  as  Colonel  Baillie 's  right  to  it  is  concerned,  the  question  is  whether 
it  can  be  made  a  subject  of  assessment  to  the  extent  of  that  portion  of  its  length  be- 
tween high  and  low-water  mark,  and  whether  that  is  to  be  held  as  within  the  Hmits 
of  the  local  Act  of  Parliament  for  the  purposes  of  assessment.  I  find  it  difficult  to 
arrive  at  the  conclusion  that  it  is  so.  What  is  a  feUrry  1  It  is  nothing  but  a  highway, 
just  as  much  as  a  road  is  on  land.  A  highway  on  land  is  an  incorporeal  right  too ; 
for  the  trustees  or  other  persons  in  whom  the  administration  of  the  road  as  vested  are 
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not  the  proprietors  of  the  soil,  but  are  only  entitled  to  keep  the  surface  of  the  road  in 
a  condition  for  use  by  the  lieges  who  pass  along  it,  charging  toll  for  the  use  of  it ;  and 
if  we  look  at  the  right  of  ferry  apart  from  express  legiSation,  it  is  difficult  to  see  the 
grounds  on  which  a  highway  across  an  arm  of  the  sea,  called  a  ferry,  should  be  held 
a  proper  subject  of  assessment,  if  a  turn-pike  road  is  not.  The  nature  of  the  title  of 
the  trustees  of  a  turn-pike  road,  as  contrasted  with  a  personal  and  individual  title  of 
property,  makes  no  difference ;  for  the  principle  of  all  recent  judgments  is,  that  what- 
ever be  the  nature  of  the  title,  if  the  subject  of  it  be  embraced  within  the  meaning  of  a 
taxing  Act  of  Parliament,  and  if  there  be  any  rent  or  return  from  it,  it  is  assessable. 

If  it  be  not  easy  or  possible  to  say  that  a  ferry  is  assessable,  how  is  it  possible  to 
assess  that  which,  in  the  hands  of  the  pursuer,  is  no  more  than  an  adjunct  of  the  ferry  1 
Colonel  Baillie  is  not  entitled  to  use  the  pier  for  any  other  purpose  but  that  of  landing 
passengers  using  the  ferry ;  and  the  moment  he  proposes  to  use  it  for  any  other  pur- 
pose, he  will  be  going  beyond  his  right,  and  may  be  restrained  in  the  use  of  it.  It 
might  be — ^but  for  the  width  of  the  ferry — ^that  there  might  be  substituted  for  the 
ferry  a  bridge,  which  would  form  a  part  of  the  highway  between  Boss  and  Inverness. 
Was  it  ever  heard  of  that  a  large  and  e^cpensive  bridge,  forming  part  of  a  road,  could 
be  assessed  for  poors-rate  or  prison-rate  1  Certainly  not,  and  why  1  Because  the 
bridge  is  inseparable  from  the  aggregate  subject  of  which  it  forms  a  part,  just  as  the 
pier  is  inseparable  from  the  ferry.  If  it  could  be  made  a  separate  tenement,  or  if  some 
precise  portion  of  the  profits  of  the  ferry  could  be  attributed  to  the  pier,  the  proposal 
to  assess  it  might  be  more  reasonable.  But,  as  matters  stand  at  present,  it  is  an  in- 
separable part  of  [631]  the  ferry ;  and  it  is  impossible,  for  purposes  of  taxation  under 
this  local  Act,  to  treat  it  as  a  separate  subject. 

In  the  case  of  the  ferry  of  Bonhill,*  we  have  a  case  where  the  ferry  was  superseded 
by  a  bridge.  The  proprietor  erected  a  suspension  bridge  across  the  water,  and  the 
bridge  came  to  form  part  of  the  turn-pike  road.  The  proprietor  charged  a  pontage 
of  the  same  amount  as  the  ferry  rate,  and  that  was  sustained  in  this  Court  as  legal. 
If  we  were  to  suppose  that  a  bridge  could  be  thrown  across  the  Beauly  Firth,  and  that 
the  two  piers  of  the  ferry  became  the  piers  of  a  bridge,  an  attempt  to  take  that  part  of 
the  south  pier  lying  between  high  and  low-wat^  mark,  and  make  it  the  subject  of  a 
separate  assessment,  would  not  be  more  unreasonable  than  the  present  proposal.  On 
these  grounds  I  am  for  sustaining  the  pursuer's  claim  of  exemption,  and  for  recalling 
the  interiocutor  of  the  Lord  Ordinary. 

The  other  Judges  concurred. 

The  Court  pronoimced  the  following  interlocutor  : — "  Having  resumed  considera- 
tion of  this  cause,  with  the  proofs  for  the  pursuer  and  defender,  productions,  and 
whole  process,  Bepd  the  defences,  and  find  and  declare  that  the  commissioners  acting 
under  the  Inverness  Burgh  Act,  1847,  have  no  title  or  authority  to  impose  or  levy 
any  assessme'nt  for  the  purposes  of  the  said  Act  against  the  pursuer  or  his  tacksman, 
in  respect  of  the  ferry  pier  situated  on  the  south  side  of  the  ferry  of  Kessock,  and  partly 
within  the  bounds  of  the  Burgh  of  Inverness,  and  decern  :  Find  the  pursuer  entitled 
to  expenses,  and  remit,"  &c. 

HoRNE,  HoRNE,  &  Lyell,  W.S.— MACKENZIE  &  Fraser,  W.S.— Agents. 


No.  124.  IV.  Macpherson,  631.     20  Mar.  1866.     2d  Div.— Lord  Ormidale,  B. 

William  Lowson  and  Others  (Beirs  Trustees),  Eeal  Raisers  and  Pui-suers. 

Barbara  Ford  and  Others,  Competing  Claimants.— /Soi.-(rCTi.  Yawng— 

Cook^Watson— Marshall— J.  G.  Smith— Ilvmter— Thorns — 

A.  Moncrieff—Gloag. 

Succession — Testament — Testamentary  Writings, — Terms  of  four  writings  holograph 
of  a  deceased,  and  found  in  her  repositories,  along  with  her  trust-deed  and]settlement, 

*  Gumming  v.  Smollett,  June  17,  1862,  14  D.  p.  885. 
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three  of  which  hdd  (rev,  judgment  of  Lord  Ormidale,  diss.  Lord  Benholme)'not 
eflfectual  as  testamentary  writings,  though  signed  and  dated  and  indicating  testa- 
mentary intentions. 

Miss  Jean  Bell,  residing  in  Dundee,  died  there  on  the  6th  of  November  1862,  and 
left  a  trust-disposition  and  deed  of  settlement,  dated  21st  September  1853.  By  this 
deed  she  conveyed  her  whole  estate  to  trustees  for  the  purpose  of  discharging  all  her 
debts,  of  providing  for  payment  of  certain  special  legacies,  and  of  securing  the  whole 
of  her  remaining  estate  in  liferent  to  her  only  brother  Samuel ;  and,  after  his  death, 
of  securing  certain  liferent  provisions  to  her  nieces,  Miss  Margaret  Rankine  Ford  and 
Miss  Barbara  Ford;  and  of  making  payment  of  certain  other  legacies,  the  residue 
of  the  estate  being  provided  for  behoof  of  her  nieces  and  nephew,  Eliza,  Margaret, 
and  James  Flowerdew,  and  Mrs.  Helen  Flowerdew  or  Lowson,  wife  of  William  Lowson  ; 
declaring  that  the  whole  sums  belonging  to  the  testatrix,  "  which  were  to  be  liferented 
by  the  said  Margaret  Rankine  Ford  and  Barbara  Ford,  should,  upon  the  death  of  the 
survivor  of  them,  be  comprehended  in  the  residue  of  the  trust-estate."  The  trustr^leed 
concludes  with  the  following  clause: — "Reserving  always  my  own  liferent  of  the 
premises,  with  full  power  to  me  at  any  time  of  my  life,  and  even  on  deathbed,  by  a 
writing  under  my  hand,  to  alter,  innovate,  or  revoke  these  presents,  in  whole  or  in 
part,  as  I  shall  think  proper,  and  to  alienate,  burden,  or  otherwise  dispose  of  the  means 
and  estate,  heritable  and  moveable,  hereby  disponed ;  but  in  so  far  as  these  presents 
shall  not  be  altered,  the  same  shall  be  valid  and  effectual,  though  found  lying  by  me,  or 
in  the  custody  of  any  other  person  [632]  for  my  behoof,  undelivered  at  the  time  of 
my  death,  with  the  delivery  whereof  1  have  dispensed,  and  hereby  dispense  for  ever." 
This  deed  was  prepared  by  Mr.  Reid,  writer,  Dundee,  Miss  Bell's  agent,  who  was  also 
one  of  the  trustees  nominated  in  the  deed ;  and,  after  execution,  the  deed  was  delivered 
to  Miss  Bell,  and  was  retained  by  her  till  her  death. 

Samuel  Bell,  the  truster's  brother,  died  on  the  4th  of  December  1860,  and  Miss 
Margaret  Ford  died  several  years  previous  to  that  date,  doth  predeceasing  the  testatrix. 

In  Miss  Bell's  repositories  there  were  found  after  her  death  four  papers,  all  holograph 
of  the  truster,  written  on  separate  sheets  of  letter-paper,  and  lying  beside  the  trust-deed. 
The  first,  dated  17th  March  1854,  in  the  following  terms:— "A  CodicU.— The  Five 
Schemes  of  the  Church  of  Scotland,  £19,  19s.  each ;  the  Industrial  School,  £19,  19s.; 
the  Female  Society,  £19,  19s.;  the  Infirmary,  £19,  19s.;  the  Indigent  Gentlewomen 
Fund,  £19,  19s.  (Signed)  Jean  Bell.  This  is  to  be  handed  to  Mr.  Iteid  to  add 
to  my  settlement.  (Signed)  Jean  Bell."  The  second,  dated  29th  April  1856, 
in  the  following  terms :— "  To  be  handed  to  Mr.  Reid,  a  codicil  to  my  deed ;  should 
I  be  taken  away  suddenly,  my  trustees  would  act  upon  it  the  same  as  if  it  were  written 
as  a  codicil  to  my  settlement.  (Signed)  Jean  Bell.  The  Five  Schemes  of  the  Church 
of  Scotland,  £200.  (Signed)  Jean  Bell.  Female  Society,  £19,  19s.;  Industrial 
School,  £19,  19s.;  Infirmary,  £19, 19s.;  Female  Education  in  India,  £19,  19s.;  Indigent 
Gentlewomen  of  Scotland,  £19,  198.  These  sums  to  be  paid  after  my  brother's  death, 
as  I  wish  him  to  enjoy  the  whole  income,  both  his  own  and  mine,  so  that  he  can  have 
the  society  of  his  friends  if  he  feds  inclined.  (Signed)  Jean  Bell.  There  is  £500 
deposited  in  the  Dundee  Bank,  payment  from  the  town  of  the  late  Dr.  Ford  and  the 
late  Miss  Ford's  annuity  bonds,  which  I  wish  Miss  Barbara  Ford  to  enjoy  the  liferent 
of.  I  am  looking  for  a  good  investment  for  it.  (Signed)  Jean  Bell.  29  April 
1856,  Miln's  BuilSngs.  P,S.— There  is  £60  of  interest  still  in  the  town  unpaid.  It 
belongs  to  Miss  Barbara  Ford,  as  I  promised  it  to  her  when  her  brother  died.  (Signed) 
Jean  Bell."  The  third,  twice  dated  20th  February  1862,  in  the  following  terms  :— 
"Miss  Flowerdew,  £2000;  Mrs.  Lowson,  £1000;  Mrs.  M'Indow,  £1000;  Mr.  James 
Flowerdew,  £500 ;  Mr.  William  Flowerdew,  £500 ;  the  Schemes  of  the  Church,  £100, 
the  Infirmary,  £50 ;  the  Female  Society,  £50 ;  the  Eye  Institution,  £50 ;  the  Indus- 
trial School,  £50 ;  the  Orphan  Institution,  £50 ;  the  Indigent  Gentlewomen  of  Scotland, 
£50;  the  East  Church  Mission,  £25;  the  Clothing  Society,  £25;  Margaret  to  get 
my  clothes,  a  bed  and  bejdiiig  bedding.  (Signed)  Jean  Bell.  20  February 
1862.  Grace  Moram,  £100;  [Margaret  Moram,  £500.  (Signed)  Jean  Bell.  20 
February  1862."  The  fourth,  in  these  terms:— "Mrs.  Shaw,  £100;  Miss,  £100; 
Miss  A.  Shaw,  £100;  Miss  M.  Shaw,  £100.  (Signed)  Jean  Bell.  1862.  Miss 
Thoms,  £100 ;  Miss  H.  Thorns,  £100 ;  Mr.  William  Thoms,  £100 ;  the  Walkers,  £100, 
to  be  divided  amongst  them.— 1862,  March  20,  March.    (Signed)  Jean  Bell." 
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The  present  action  of  multiplepoinding  was  raised  by  Miss  Bell's  trustees  for  the 
purpose  of  distributing  her  estate. 

Competing  claims  were  lodged  by  the  residuary  legatees  under  the  settlement, 
and  by  the  parties  named  in  the  four  holograph  writings;  and  the  question  to  be 
determined  was,  whether  these  writings  were  to  be  regarded  as  vaUd  testamentary 
writings  or  not  ? 

The  residuary  legatees  maintained  that  these  four  papers  were  not  valid  testa- 
mentary writings,  and  founded  on  the  following  letter  written  by  Miss  Bell  to  Mr. 
Thomson,  writer,  Dundee,  who  was  agent  in  the  management  of  the  estates  of  Samuel 
Bell : — "  Miss  Bell  presents  respectful  comphments  to  Mr.  Thomson.  She  begs  to 
acquaint  him  that  she  will  be  much  disappointed  if  her  late  brother's  matter  is  not 
completely  settled  by  the  term  of  [633]  Whitsunday,  as  she  intends  to  make  some 
alterations  in  her  deed,  and  cannot  do  it  until  she  Imows  what  part  of  her  brother's 
property  falls  to  her  share. — Dundee,  Slst  March  1862." 

The  parties  named  in  the  four  papers  maintained  that  they  were  codicils  or  additions 
to  Miss  Bell's  settlement,  in  virtue  of  which  they  were  entitled  to  the  sums  therein 
mentioned  as  legacies. 

A  joint  minute  was  adjusted,  and  probation  renounced  as  to  what  were  Miss  Bell's 
testamentary  writings. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the 
four  writings,  dated  respectively  17th  March  1854,  29th  April  1856,  20th  February 
1862,  and  20th  March  1862,  of  which  No.  7  of  process  is  an  extract  registered  copy, 
are  testamentary  writings  of  the  late  Miss  Jean  Bell,  whose  estate  forms  the  subject 
of  competition  in  this  process,  and,  along  with  the  trust-disposition  and  settlement, 
No.  6  of  process,  are  to  be  held  as  constituting  the  settlement  of  the  said  Miss  Jean 
Bell :  With  this  finding,  and  under  a  reservation  of  the  claims  and  pleas  of  parties 
otherwise,  as  well  as  under  a  reservation,  in  the  meantime,  of  all  questions  of  expenses, 
appoints  the  cause  to  be  enrolled,  that  it  may  be  further  proceeded  with."  * 

*  "  Note. — In  the  present  competition,  which  relates  to  the  succession  of  the  late 
Miss  Jean  Bell,  the  first  question  requiring  to  be  determined,  and  which  has  now  been 
determined  by  the  Lord  Ordinary,  is,  whether  the  four  writings  referred  to  in  the  pre- 
ceding interlocutor  are  of  a  testamentary  nature,  and  to  be  held  as  part  of  Miss  Bell's 
settlement  ?  In'  regard  to  this  question,  the  parties  have,  subject  to  the  admissions 
in  the  joint  minute.  No.  101  of  process,  renounced  probation.  It  is  admitted  that  the 
writings  referred  to  are  holograph  of  Miss  Bell,  and  were,  along  with  the  deed  called 
her  trust-disposition  and  settlement,  about  which  there  is  no  dispute,  found  on  her 
death  in  her  repositories,  where  she  kept  all  htr  papers  of  importance. 

"  By  the  deed  called  Miss  Bell's  trust-disposition  and  settlement,  she  conveys  the 
whole  of  her  means  and  estate  to  trustees,  for  the  purpose  of  discharging  her  debts, 
of  paying  a  variety  of  legacies,  and  disposing  of  the  residue.  The  four  writing  now 
in  dispute  are  maintained  by  the  parties  claiming  in  virtue  thereof  to  be  codicils  or 
additions  to  Miss  Bell's  settlement,  in  virtue  of  which  they  are  entitled  to  the  sums 
therein  mentioned  as  legacies,  while  the  parties  interested  in  the  residue  of  her  estate, 
also  claimants  in  the  process,  contend  that  these  writings  are  altogether  invalid  and 
inoperative  as  testamentary  writings,  in  respect  that  they  do  not  contain  words  suffi- 
ciently expressive  of  a  testamentary  purpose,  but  are  rather  papers  to  be  used  as 
instructions  to  Miss  Bell's  man  of  business,  or  as  memoranda  for  herself,  but  which 
were  never  carried  into  completion. 

"  The  first  of  these  writings,  taking  them  in  the  order  of  their  dates,  is  dated  17th 
March  1854,  and  has  been  titled  by  Miss  Bell  *  a  codicil.'  It  mentions  certain  objects 
of  the  testator's  bounty  in  connection  respectively  with  specific  sums,  and  then  follows 
the  signature  of  Miss  Bell.  If  the  matter  had  remained  there,  as  regards  this  the 
first  of  the  writings  in  dispute,  the  Lord  Ordinary,  keeping  in  view  how  and  where 
the  writing  was  found  on  Miss  Bell's  death,  would  not  have  had  any  serious  doubt 
that  it  contained  a  sufficient  expression  of  Miss  Bell's  will,  and  behoved  to  be  taken 
and  dealt  with  as  one  of  her  testamentary  writings.  But  Miss  Bell  adds  to  the  codicil — 
*  This  to  be  handed  to  Mr.  Reid  to  add  to  my  settlement ; '  and  then  again  follows 
her  signature.  In  reference  to  these  words,  it  was  contended  that  the  writing  could 
not  be  hdd  to  be  more  than  a  memorandum  merely  by  Miss  Bell,  of  instructions  which 
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[634]  The  residuary  legatees  reclaimed,  and  on  opening  the  case  the  Court  eipressed 
an  opinion  that  the  facts  were  not  sufficiently  ascertained  by  the  joint  minute,  and 
pronounced  the  following  interlocutor : — ^"  Allow  the  reclaimers  a  proof  of  all  facts 
bearing  on  the  questions  stated  in  the  note  for  Margaret  Morham  and  others,  and  of 
all  other  facts  bearing  on  the  question — ^What  are  the  testamentary  papers  of  the 
testator  1  and  to  the  respondents  a  conjunct  probation." 

The  questions  stated  in  the  note  for  Margaret  Morham  and  others,  referred  to  in 
this  interlocutor,  are — "^  (1)  The  precise  position  in  which  the  diflferent  writings  re- 
ferred to  in  the  record  in  the  competition  were  found.  (2)  The  intromissions  of  the 
deceased  and  her  trustees  with  her  brother  Samuel  Bellas  estate.  (3)  The  present 
state  of  the  fund  in  medio.  (4)  What  answer,  if  any,  Mr.  Thomson  returned  to  Miss 
Bell's  note  of  31  March  1862.  (5)  What  was  the  state  of  Miss  BelFs  funds,  and  what 
were  the  changes  thereon  between  the  dates  of  the  2d  and  3d,  and  3d  and  4th 
codicils ;  and  (6)  Whether  there  was  any  adjustment  of  matters  under  Mr.  Samuel 
Bell's  trust,  obtained  either  at  the  date  of  the  letter  to  Mr.  Ford,  or  at  any  other  time 
before  Miss  Bell's  death." 

From  the  proof  which  was  led  in  reference  to  the  six  questions,  it  appeared  that 
Miss  Bell's  repositories  were  opened  in  the  presence  of  three  of  her  trustees  by  Mr. 
M*Lachlan,  mr.  Reid's  partner.  The  trust-deed  and  the  four  papers  were  found 
in  a  locked  drawer  in  Miss  Bell's  bedroom,  and  in  this  drawer  there  was  a  number 
of  other  documents  of  a  business  character,  such  as  deposit-receipts  and  certificates 
of  railway  shares,  as  well  as  two  superseded  deeds  of  settlement,  formerly  executed 
by  the  testatrix.  Nothing  else  was  found  in  this  drawer  except  a  white  shawl; 
but  as  to  the  precise  position  of  this  shawl  there  was  a  difference  of  opinion  or 
recollection  on  the  part  of  the  witnesses ;  some  of  them  being  of  opinion  that  the 
trust-deed  and  the  four  papers  were  wrapped  up  in  the  shawl,  ana  kept  separate 
from  the  other  papers ;  others  considering  that  the  shawl  was  used  to  cover  all 
the  papers  in  the  drawer ;  and  one  of  them  having  no  recollection  of  seeing  any  shawl 
at  all. 

With  regard*  to  the  second  question,  it  appeared  that  neither  Miss  Bell  nor  her 
trustees  had  had  any  intromissions  with  Mr.  Samuel  Bell's  estate.  [635]  With  regard 
to  the  fourth  question,  Mr.  Thomson  believed  that  he  must  have  given  a  verbal  answer 

she  had  at  one  time  thought  of  handing  to  her  man  of  business,  Mr.  Reid,  but  after- 
wards withheld,  in  consequence  of  having  changed  her  mind  on  the  subject.  Although 
the  point  is  not  free  from  difficulty,  the  Lord  Ordinary— having  regard  to  the  admit^ 
fact  that  the  writing  was  carefully  preserved  by  Miss  Bell,  and  left  in  her  repositories 
along  with  her  trust-disposition  and  settlement,  in  place  of  being  destroyed  by  her, 
which  would  have  been  the  simple  and  natural  way  of  giving  ^ect  to  any  change 
of  mind  on  her  part — is  [634]  of  opinion  that  it  must  be  now  held  and  dealt  with  as 
one  of  Miss  Bell's  testamentary  writings. 

"  It  does  not  appear  to  the  Lord  Ordinary  to  be  necessary  to  go  over  minutely  the 
terms  of  the  other  three  writings,  as  the  observations  he  has  already  made  apply  more 
or  less  to  them  all.  They  are  all,  no  doubt,  in  some  respects  differentlv  expressed ; 
but  in  all  there  is  enough,  in  the  Lord  Ordinary's  opinion,  to  denote  the  will  or  intention 
of  Miss  Bell,  taken  in  connection  with  the  manner  in  which  they  have  been  preserved 
and  left  by  her. 

"  Many  authorities  were  cited  in  argument  before  the  Lord  Ordinary.  He  thinks 
it  sufficient  to  refer  to  the  cases  of  Preston  and  Others  r.  Baird  and  Others,  15th  July 
1856,  18  D.  1246,  and  Scott  v.  Scott  and  Sceales,  5th  February  1864,  2  Macph.  p.  613, 
founded  on  in  support  of  the  four  writings  in  dispute,  and  the  case  of  Munro  v.  Coutts, 
1  Dow,  437,  founded  on  per  contra.  The  two  first  of  these  cases,  although  different 
in  their  circumstances  from  the  present,  are  to  some  extent  illustrative  of  the  principles 
to  which  the  Lord  Ordinary  has  given  effect ;  and  as  to  the  case  of  Munro  v.  Coutts, 
he  may  remark  that  the  writing  there  in  dispute  purported  only  to  be  a  draft.  It 
had  been  sent  by  the  testator  to  his  man  of  business,  for  the  express  purpose  of  being 
further  considered,  and  afterwards  reduced  into  proper  form ;  and  the  testator  was 
only  in  the  course  of  a  correspondence  with  the  man  of  business  as  to  various  points 
connected  with  it  when  he  died,  without  giving  expression  to  his  final  resolution, 
and  before  an3rthing  had  been  completed.  The  Lord  Ordinary  cannot,  therefore, 
hold  the  case  of  Munro  v*  Coutte  to  be  in  point  here," 
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to  Mifls  Seirs  letter  of  the  31st  of  March  1862.  The  state  of  Miss  Bell's  funds,  referred 
to  in  the  fifth  question,  was  as  follows  : — 

At  21st  September  1853,  date  of  the  trust-settlement 
At  l7th  March  1854,  date  of  first  holograph  writing 
At  29th  April  1856,  date  of  second  writing   . 
At  4th  December  1860,  date  of  Samuel  Bell's  death  . 
At  20th  February  and  March  1862,  dates  of  third 

writings    ..... 
At  6th  November  1862,  date  of  death- 
Available  and  realised  capital 
Supposed  value  of  share  of  Samuel  Bell's  estate 
Do.  of  reversion  of  Barbara  Ford's  bond 
Interests,  dividends,  &c.      . 
Household  furniture,  specially  bequeathed 
Total  estate,  real  and  personal,  at  date  of  death 

With  reference  to  the  sixth  question,  as  to  the  state  of  Samuel  Bell's  funds,  Mr.  Thomson, 
writer  in  Dundee,  agent  for  the  trustees  under  a  trust  executed  by  Mr.  Samuel  Bell's 
father  for  the  behoof  of  his  son,  deponed  that  the  funds  under  the  trust  were  Scotch 
funds,  consisting  chiefly  of  heritage  and  heritable  bonds,  one-third  of  which  would  be 
Miss  Bell's  share,  but  up  to  her  death  they  had  been  in  no  shape  conveyed  to  her.  Un- 
certainty as  to  the  exact  amount  of  these  funds  existed,  and  tne  value  could  hardly  be 
a.%6rtained  between  31st  March  1862  and  the  date  of  Miss  Bell's  death.  That  there 
were  English  funds  also  belonging  to  Samuel  Bell,  and  in  1861  Mr.  Thomson  had,  at 
the  request  of  Mr.  Bell's  trustees,  entered  into  correspondence  with  agents  in  London 
with  regard  to  these  funds,  and  from  this  correspondence  it  appared  that  these  funds 
amoimted  to  £2776,  18s.  2d. ;  that  a  suit  in  reference  to  this  fund  had  been  com- 
menced in  Chancery ;  that  there  was  uncertainty  as  to  this  fund  both  as  regarded 
the  Chancery  expenses  and  the  claims  of  creditors  which  might  arise,  and  this  un- 
certainty was  not  removed  at  the  date  of  Miss  Bell's  death.  Further,  Mr.  Thomson 
deponed  that  he  kept  Mr.  Lowson  informed  as  to  all  his  communications  upon 
this  subject,  and  he  understood  that  Mr.  Lowson  communicated  all  information  so 
obtained  to  Miss  Bell. 

With  reference  to  Miss  Bell's  intention  of  making  a  new  will,  Mrs.  Flowerdew, 
wife  of  William  Lowson,  grandniece  of  Miss  Bell,  deponed,  "  I  saw  her  a  few  days  before 
her  death.  Interrogated,  Did  she  then  express  to  you  her  intention  to  alter  her  will 
or  make  a  new  one  ?  depones,  She  did.  Interrogated,  Did  she  say  that  anything 
prevented  her  from  doing  so  ?  depones.  She  did,  not  knowing  from  Mr.  Thomson 
what  money  she  was  to  receive  from  her  brother's  estate.  Interrogated,  Did  she  say 
whether  the  alteration  was  to  be  made  by  herself,  or  by  any  other  person  1  depones. 
She  clearly  indicated  that  she  was  to  alter  her  will,  or  make  a  new  will,  through  Mr. 
Beid,  for  whom  she  said  she  was  going  to  send  as  soon  as  she  could  hear  what  she  was 
going  to  get  from  her  brother's  estate,  or  rather  when  she  got  the  money  ;  I  am  not 
quite  certain  in  which  event."  And  Margaret  Morham,  Miss  Bell's  confidential  servant, 
deponed,  "  Miss  Bell  very  often  spoke  about  the  settlement  of  her  brother's  afTairs. 
She  was  anxious  to  get  them  settled.  Interrogated,  Did  she  say  anything  about 
altering  her  will  1  depones.  Yes.  She  said  she  was  to  give  Miss  Ford  her  money,  to  do 
with  it  as  she  liked,  [636]  and  she  was  also  to  give  Miss  Flowerdew  money.  These 
were  the  whole  alterations  she  spoke  to  me  about.  She  spoke  to  me  about  her  will 
pretty  often.  Interrogated,  Did  she  ever  speak  to  you  about  what  she  called  her 
codicils  ?  depones.  Pretty  often.  Interrogated,  What  were  the  codicils  ?  depones, 
There  were  a  good  lot  of  charities  in  them,  and  Miss  Thoms,  and  Miss  Shaw,  and  the 
Lowson  people.  I  remember  of  her  once  burning  something.  I  can't  remember 
what  time  it  was,  but  it  was  a  few  days  before  the  paper  was  wrote  in  which  the  chari- 
ties were,  Miss  Shaw,  and  me,  and  my  sister.  Interrogated,  What  happened  at  the 
burning  1  depones,  She  read  a  good  deal  of  the  charities.  She  came  into  the  kitchen 
to  me.  She  said  there  were  a  few  words  wanting.  She  rolled  it  up  and  put  it  in 
the  fire." 

The  proof  was  reported,  and  counsel  were  heard. 

At  advising, — 

Lord  Cowan. — ^The  question  brought  under  review  by  this  reclaiming  note  is, 
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whether  certain  writings,  purporting  to  be  written  and  subscribed  by  the  deceased 
Jane  or  Jean  Bell,  are  testamentary  in  their  character,  and  to  be  taken  into  riew  in 
the  distribution  of  her  succession  1 

The  deceased  died  on  6th  November  1862,  leaving  a  trust-disposition  and  settle- 
ment dated  21st  September  1853.  By  that  deed  she  conveyed  her  whole  property, 
heritable  and  moveable,  to  trustees,  for  the  purpose,  after  payment  of  debts,  (1)  of 
providing  for  payment  of  certain  special  legacies,  (2)  of  securing  the  whole  of  her 
remaining  estate  in  liferent  to  her  only  brother  Samuel,  and  (3),  after  his  death, 
of  securing  certain  provisions  to  her  nieces  (the  Fords),  and  of  making  payment  of 
certain  other  legacies, — ^the  residue  of  the  estate  being  provided  for  behoof  of  her 
nieces  and  nephew  (the  Flowerdews)  and  other  parties,  equally  among  them.  The 
directions  to  the  trustees  are  very  specific,  and  provide  for  the  distribution,  in  the 
manner  now  generally  stated,  of  tne  whole  estate  of  the  testatrix. 

The  deed  reserves  the  granter's  Uferent,  and  full  power  "  at  any  time  of  my  life, 
and  even  on  deathbed,  by  a  writing  under  my  hand,  to  alter,  innovate,  or  revoke 
these  presents  in  whole  or  in  part  as  I  shall  think  proper ;  and  to  alienate,  burden,  or 
otherwise  dispose  of  "  her  heritable  and  moveable  estate ;  "  but  in  so  far  as  these 
presents  shall  not  be  altered,  the  same  shall  be  valid  and  eflfectual,"  though  undelivered. 

This  trust-deed  and  settlement  was  found  in  the  ^ranter's  repositories,  and  along 
with  it  the  four  writings,  the  testamentary  character  of  which  is  in  question. 

The  parties  are  agreed  that  the  writings  are  all  of  them  holograph ;  but  as  there 
existed  a  difference  of  statement  regarding  the  circumstances  in  which,  upon  the 
testatrix's  death,  the  deed  of  settlement  and  the  writings  were  found  in  her  repositories, 
and  reg;ardinff  other  matters  of  fact  of  more  or  less  moment,  the  G)urt  considered  it 
desiraUe  to  aSow  a  proof,  bv  interlocutor  of  31st  January  1866,  **  of  all  facts  bearing 
on  the  questions  stated  in  the  note,  No.  105  of  process,  and  of  all  other  facts  luring 
on  the  question,  what  are  the  testamentary  papers  of  the  testator  1"  On  the  import 
of  that  proof,  and  its  bearing  on  the  question  to  be  decided,  parties  were  fully  heard. 

In  so  far  as  regards  the  precise  position  in  which  the  dufferent  writings  referred  to 
were  found,  it  is  enough  to  say,  that  while  there  is  some  discrepancy  between  the 
statements  of  the  witnesses  examined,  these  facts  may  be  held  as  estabUshed  :  That 
the  deceased  obtained  possession  of  her  deed  of  settlement  from  the  solicitor  by  whom  it 
was  prepared  immediately  after  its  completion  in  1853  ;  that  she  continued  to  retain 
the  deed  in  her  own  possession  till  her  death ;  that  the  deed  was  found  in  a  locked 
drawer  in  which  she  kept  papers,  and  nothing  else ;  that  alongside  of  it,  but  not 
wrapped  up  within  it,  were  found  the  four  writings  in  question ;  that  there  were  in 
this  drawer  various  other  documents,  of  which  an  inventory  is  in  process,  some  of 
them  of  value,  as  deposit-receipts  and  certificates  of  railway  shares,  and  other  documents 
of  no  value,  including  superseded  deeds  of  settlement,  and,  in  particular,  two  deeds  of 
this  kind,  which  the  testatrix  had  previously  executed  in  1837  and  1840 ;  and  that  all 
the  papers  in  the  drawer  were  covered  by  the  white  shawl,  of  which  some  of  the 
witnesses  speak,  and,  in  particular,  the  deceased's  confidential  servant,  who  says  that 
"  it  covered  the  papers  in  the  [637]  drawer,"  and  that  **  when  Miss  Bell  wanted  to  get 
any  of  the  papers  she  hfted  the  shawl ;  it  covered  all  the  papers." 

It  is  in  tms  state  of  the  ascertained  facts  that  the  question  arises,  whether  all  or 
any  of  the  four  writings  are  to  be  deemed  testamentary.  No  doubt  exists  with 
regard  to  the  genuineness  of  the  writings  or  of  their  probativeness  It  is  their  effect, 
as  tefiftamentary  in  their  character,  which  is  alone  for  consideration.  And  this  ques- 
tion arises  in  circumstances,  which  distinguish  the  present  case  from  most,  if  not  all, 
of  the  decisions  to  which  reference  was  made  in  the  argument. 

A  variety  of  questions  have  arisen  with  regard  to  the  validity  and  effect  of  separate 
writings  alleged  to  be  testamentary  executed  either  under  reserved  powers  or  under 
special  directions  to  trustees  contained  in  formal  deeds  of  settlement.  The  more  recent 
cases  are  all  of  that  character,  with  scarcely  an  exception.  For  example,  the  case  of 
Preston  v.  Baird's  Trustees  arose  imder  a  trustnieed  which  contained  a  special  direction 
to  trustees  "  to  make  payment  of  all  legacies  and  others  I  shall  make,  grant,  or  leave 
by  any  separate  writing,  letter,  or  jottine  under  my  hand";  and  that  of  Young's 
Trustees,  3d  November  1864,  under  a  deed  which  directed  trustees  to  pay  all  legacies 
or  bequests  which,  **  by  any  writing  or  writings  under  my  hand  hereunto  annexed, 
or  on  paper  or  papers  apart,  I  shall  make  or  setwe."  The  inquiry  in  every  such  case  is, 
whether  the  separate  writing  comes  within  the 'description  contained  in  the  formal 
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deed,  and  be  truly  the  very  kind  of  writing  to  which  the  deceased  has  taken  his  trustees 
expressly  bound  to  give  ef  ect.  When  this  is  ascertained,  the  separate  writing,  however 
inept  when  judged  of  in  itself,  is  held  to  have  imparted  to  it  tne  same  efficacy  as  if  it 
had  formed  part  of  the  formal  trustnleed,  both  as  regards  probativeness,  and  even 
as  regards  expression  of  testamentary  bequest.  No  such  question  exists  in  this  case. 
The  trustees  are  not  taken  bound  to  pay  legacies  which  the  testatrix  might  leave  by 
a  writing  under  her  hand,  formal  or  informal,  as  an  express  purpose  of  their  trust. 
It  is  under  the  reserved  power  to  alter  that  the  argument  arises  ;  and  in  this  respect, 
while  the  present  case  more  resembles  that  of  the  leading  decision  of  Dundas  v,  Lewis, 
13th  May  1807,  than  almost  any  other,  it  differs  from  it  in  this  respect,  that  the  deed 
in  Dundas's  case  contained  a  declaration,  which  the  trust-deed  in  this  case  does  not 
contain,  that  any  additional  directions  given  by  the  testator  should  form  part  of  the 
trust-settlement.  None  of  these  decisions,  however,  deal  with  the  question  of  which 
the  Court  has  here  to  dispose.  Be  it  that  the  whole  four  writings  are  probative,  it 
must  yet  be  clearly  shewn  to  have  been  the  testatrix's  intention,  by  them  or  one  or 
other  of  them,  "  to  alter,  innovate,  or  revoke  "  the  provisions  of  her  well-considered 
and  complete  settlement  "^  in  whole  or  in  part."  This  appears  to  me  to  be  a  different 
case  from  what  the  Court  has  had  more  usually  to  consider.  Not  that  the  writings, 
or  any  of  them,  can  be  refused  effect  because  of  their  not  being  under  the  testatrix's 
hand.    Theit  admittedly  holograph  character  excludes  objection  to  them  on  that 

Sund.  But  their  effect  as  a  revocation  of,  or  an  alteration  on  the  terms  of  the  formal 
d  of  settlement  requires  to  be  judged  of  upon  a  different  principle  from  that  appUc- 
able  to  writings  of  the  privileged  class  to  which  I  have  adverted.  It  must  be  clear 
from  the  terms  of  the  writings  themselves  that  it  was  the  intention  of  the*  testatrix 
80  far  to  alter  the  destination  of  her  property  as  to  give  effect  to  the  new  declaration 
of  her  will  set  forth  in  the  writings  alleged  to  be  testamentary. 

Keeping  in  view  these  considerations,  let  the  nature  and  contents  of  the  several 
writings  be  now  considered. 

The  trust-deed  of  settlement  was  dated  on  September  1853  ;  the  first  of  the  writ- 
ings is  dated  17th  March  1854,  and  the  second  of  them  29th  April  1856.  And  it  is 
not  immaterial  to  observe  that  the  testatrix's  brother  Samuel  died  in  1860,  a  consider- 
able time  before  the  date  attached  to  either  of  the  two  later  writings,  the  third  being 
dated  20th  February  1862,  and  the  fourth,  20th  March  1862. 

The  first  writing  is  headed  "  a  codicil,"  and  there  follows  various  sums,  with  the 
names  attached  to  them  of  certain  public  and  charitable  institutions,  the  paper  closing 
with  these  words, — "  This  is  to  be  handed  to  Mr.  Reid  to  add  to  my  settlement."  Mr. 
Reid  was  the  professional  gentleman  by  whom  the  settlement  had  been  prepared, 
and  was  her  confidential  man  of  business.  She  did  not  write  this  codicil  on  the  deed, 
although  it  was  in  her  own  custodv,  and  although,  as  was  admitted  in  the  argument, 
it  had  blank  space  enough  for  additions.  She  merely  [638]  declares  her  intention 
to  place  in  Mr.  Beid's  hands  this  enumeration  of  sums  and  names,  with  the  view  of 
their  being  added  to  her  settlement.  This  declaration  makes  it  unnecessary  to  con- 
sider whether  the  heading  "  a  codicil,"  without  any  other  testamentary  words,  would 
have  supported  this  writing  as  a  bequest  of  legacies.  It  proves  the  document  to  have 
been  intended  merely  as  an  instruction  to  her  agent,  which  she  might  or  might  not 
act  on,  and  not  as  a  concluded  declaration  of  her  intention  so  far  to  alter  the  settle- 
ment. I  hold  it  clear,  under  the  authority  of  the  case  of  Munro  v.  Coutts,  and  the  prin- 
ciple laid  down  by  Lord  Eldon  in  disposing  of  that  case,  that  even  where  a  writing 
of  this  kind  contains  words  indicative  of  testamentary  intention,  that  is  not  enough 
for  its  validity,  unless  the  testatrix  can  be  held  to  have  intended  the  writing  to  take 
effect  as  her  final  will  in  that  matter,  although  her  man  of  business  shall  not  have  acted 
on  her  instructions  by  adding  the  bequests  to  her  settlement. 

The  second  paper,  again,  has  prefixed  to  the  enumeration  of  sums  and  names 
which  it  contains,  these  remarkable  words, — "  To  be  handed  to  Mr.  Reid,  a  codicil 
to  my  deed.  Should  I  be  taken  away  suddenly,  my  trustees  would  act  upon  it  the 
same  as  if  it  were  written  as  a  codicil  to  my  settlement."  On  the  first  part  of  these 
words,  the  same  observations  occur  as  upon  those  annexed  to  the  first  writing.  The 
intention  of  the  testatrix  apparently  was,  that  this  codicil  also  should  be  written  on 
her  settlement  by  Mr.  Reid.  But  there  is  an  essential  difference  between  the  two 
writings,  arising  from  the  closing  words,  for  the  testatrix  evidently  contemplated  that 
this  writing  in  itself  should,  in  certain  circumstances,  receive  effect  as  testamentary. 
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Her  declaxed  will  is,  that  the  writing  was  to  be  acted  on  precisely  as  if  written  as  a  codicil 
to  her  settlement,  should  she  be  taken  away  suddenly.  There  is  thus  a  testamentary 
character  stamped  upon  the  writing  by  the  testatrix  herself.  In  that  situation,  what 
the  Court  have  to  consider  is,  the  efiect  of  the  terms  by  which  this  testamentary  char- 
acter is  apparently  limited  in  its  operation  to  a  certain  emergency — ^"  Taken  away 
suddenly."  These  words  are  capable  of  several  meanings.  They  may  mean  "  soon," 
before  the  testatrix  had  time  to  see  Mr.  Beid,  or  they  may  mean  *"  taken  away  without 
much  warning  even  years  afterwards."  And  I  am  not  disposed,  upon  a  stringent 
interpretation  of  words  of  this  kind,  to  destroy  the  effect  of  a  writing  which  the  testatrix 
undoubtedly  held  to  be  in  itself  testamentary  at  the  time  she  subscribed  it.  No  sub- 
sequent act  of  her  will  was  necessary  to  give  the  writing  validity  as  an  expression  of 
her  intention.  And  this  writing  differs  from  the  other  in  having  embodied  in  it  express 
words  of  gift,  which  the  prior  writing  has  not.  I  think,  therefore,  that  this  second 
paper  is  testamentary,  and  I  arrive  at  this  conclusion  the  more  readily  because  it  plainly 
embodies,  with  a  view  to  their  receiving  effect,  the  bequests  to  all  those  institutions 
and  charities  intended  to  be  benefited  by  the  first  writing,  and  which,  as  I  think,  it 
cannot  but  be  held  intended  entirely  to  supersede. 

The  third  of  the  writings,  dated  in  February  1862,  contains  no  words  of  bequest, 
but  consists  of  a  mere  enumeration  of  sums  of  money,  amounting  to  between  £5000 
and  £6000,  to  which  certain  names  are  attached.  It  is  a  mere  list  of  names  and  sums, 
with  but  one  exception,  the  words,  namely,  "  Margaret  to  get  my  clothes,  a  bed,  and 
bedding."  And  the  fourth  writing,  again,  is  precisely  of  the  same  character,  contain- 
ing an  enumeration  of  eight  names,  with  £100  attached  to  each.  No  doubt  these 
papers  aro  subscribed  by  the  testatrix,  and  the  names  and  figures  therein  are  admitted 
to  DC  holograph,  but  it  seems  to  me  impossible  to  hold  them  of  a  testamentary  character, 
and  entitled  to  effect  as  such.  I  know  of  no  instance  in  the  whole  ranfi;e  of  cases  of 
this  class  in  which  a  mere  enumeration  of  names  and  figures  was  held  an  effective 
declaration  of  testamentary  intention,  when  there  were  no  words  indicative  that  the 
names  were  intended  to  lie  those  of  parties  to  be  benefited  by  the  testator,  and  the 
figures  to  be  indicative  of  bequests  or  legacies  which  those  parties  were  to  receiye. 
And  when  it  is  remembered  that  what  the  exigency  of  the  case  in  principle  demands, 
is  a  writing  under  the  hand  of  the  testatrix,  clearly  indicative  of  intention  to  revoke, 
alter,  or  innovate  &  formal  deed  of  settlement,  it  would  seem  to  me  to  be  as  contrary 
to  the  sound  principle  of  construction  applicable  to  such  a  case,  as  it  would  be  unpre- 
cedented, to  hold  detached  scraps  of  paper  like  those  in  question  entitled  to  effect  as 
valid  testamentary  documents. 

No  doubt  these  writings  were  found,  along  with  the  trust-deed,  amongst  the 
[639]  deceased's  papers,  and  it  may  be  fairly  held,  having  regard  to  the  evidence  which 
I  shall  immediately  notice,  that  the  testatrix  had  in  contemplation  an  alteration  on 
her  deed  of  settlement,  and  may  have  prepared  these  lists  with  a  view  to  that  intended 
alteration.  Conjecture  of  that  kind,  however,  will  not  make  the  writings  testamentary, 
if  they  are  not  so  in  themselves.  The  residuary  destination  contained  in  the  testatrix's 
deed  of  settlement  will  not  be  held  to  have  been  superseded  because  of  such  mere  memor- 
anda of  what  the  testatrix  may  have  intended  subsequently  to  effect, — ^but  which  she 
has  not  effected, — having  been  found  in  her  repositories. 

The  evidence  to  which  I  allude  is  to  be  found  in  a  holograph  letter  addressed  by 
the  testatrix  to  Mr.  Thomson,  writer,  Dundee,  dated  eleven  days  after  the  date  of  the 
last  of  those  writings.  Her  brother  Samuel  had  died  in  1860,  leaving  a  considerable 
succession,  to  which  the  testatrix  was  entitled,  but  the  realisation  of  which,  from  its 
being  principally  in  England,  had  been  much  delayed.  It  seems  probable,  from  the 
value  of  her  funds  and  estate  at  this  time,  that  the  intended  alteration  on  her  will  by 
which  effect  might  be  given  to  the  memoranda  in  question,  was  dependent  upon  her 
obtaining  possession  of  the  estate  to  which  she  had  thus  succeeded,  or,  at  least,  upon 
her  being  assured  of  the  extent  to  which  her  own  succession  might  be  thereby  increased. 
This  letter  of  31st  March  1862  accordingly  states  to  Mr.  Thomson,  who  had  the  manage 
ment  of  her  brother's  affairs,  that  the  testatrix  would  be  much  disappointed  if  her 
brother's  succession  were  not  completely  settled  by  the  term  of  Whitsunday,  *  as 
she  intends  to  make  some  alterations  in  her  deed,  and  cannot  do  it  until  she  knows 
what  part  of  her  brother's  property  falls  to  her  share."  Now,  by  the  proof  recently 
led,  it  is  established  that  she  did  not  get  a  settlement  of  her  brother's  succession,  nor 
even  any  information  as  to  the  extent  of  her  interest  in  it,  during  her  lifetima     Tlie 
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depofiitions  of  Mr.  Thomson  and  Mr.  Lowson  are  conclusive  as  to  this  matter.  No 
alteration  was,  in  consequence,  made  upon  her  deed  of  settlement  by  the  testatrix, 
and  the  writings  in  question  were  left  in  that  condition  of  mere  memoranda  in  which 
they  were  found.  And  this  view  of  their  purpose,  viz.  that  they  might  be  available 
to  the  testatrix,  when  she  carried  her  intention  of  altering  her  settlement  into  effect, 
had  she  ever  done  so,  quite  accounts  for  the  writings  being  kept  by  her  in  her  reposi- 
tories. Probably  it  may  be  that  had  she  got  the  desired  information,  her  confidential 
agent,  Mr.  Beid,  would  then  have  been  applied  to  to  make  the  necessary  alteration 
on  her  settlement.    But  however  this  may  be,  it  was  never  done. 

On  the  whole,  I  am  of  opinion  that  effect  ought  to  be  given  only  to  the  writing 
dated  29th  April  1856,  and  that  the  other  writings  are  not  entitled  to  effect  as 
testamentary. 

Lord  Benholme. — In  this  case  the  question  is,  whether,  in  addition  to  a  settlement 
by  a  trust^eed  executed  by  Miss  Bell,  other  four  writings  which  have  been  laid  before 
us,  and  which  were  found  in  Miss  Bell's  repositories  along  with  that  deed,  are  also 
entitled  to  the  character  of  testamentary  writings.  We  are  not  now  to  expound  these 
writings,  or  ascertain  their  effect,  but  only  to  solve  the  question,  whether  they  are 
to  be  considered  testamentary.  When  I  consider  that  all  of  these  writings  are  holograph 
of  the  testator,  are  signed  and  dated  by  her,  and  were  found  in  her  repositories  along 
with  a  deed  confessedly  testamentary,  I  cannot  differ  from  the  Lord  Ordinary  in 
thinking  that  all  these  writings  are  testamentary.  Lord  Cowan  has  deliverea  an 
opinion  to  the  effect  that  one,  and  one  only,  of  these  writings  is  to  be  considered  testa- 
mentary. I  am  unable  to  see  any  sufficient  reason  for  taking  such  a  distinction  between 
that  writing  and  the  others. 

When  this  lady  executed  her  trust-deed,  she  had  a  brother  aUve,  and  her  object 
was,  that  he  should  enjoy  the  liferent  of  a  large  portion  of  her  property.  Her  deed 
contains  one  considerable  legacy,  namely,  of  a  liferent  of  £2000  to  the  two  nieces  of 
the  testatrix,  and  to  this  I  wish  to  call  attention,  it  not  being  a  legacy  out  and  out, 
but  merely  a  liferent,  because  I  think  that  this  legacy  has  some  bearing  on  the  question 
now  at  issue,  as  I  shall  mention  immediately.  Then  there  are  other  trifling  legacies, 
and  then  there  follows  the  residuary  clause  in  favour  of  the  parties  there  named, 
further  declaring  that  the  whole  sums  belonging  to  the  testatrix  "  which  were  to 
be  liferented  by  the  said  Margaret  Eanjcine  Ford  and  Barbara  Ford,  should,  upon 
the  death  of  the  survivor  of  them,  be  comprehended  in  the  residue  of  tjie  trust* 
estate." 

[640]  After  Miss  Bell's  death  her  repositories  were  opened,  and  the  four  papers 
now  in  question  were  found  in  the  same  repositories.  It  is  clear  that  they  were  placed 
beside  the  trust-disposition  and  settlement,  and  I  think  the  evidence  goes  to  shew 
that  they  were  wrapped  up  along  with  it.  The  best  evidence  on  the  point  is  that  of 
Mri  M'Lachlan,  who  opened  the  repositories,  and  found  the  documents.  I  do  not 
think  that  his  first  recollection  on  that  point  derogates  at  all  from  the  credibility  of 
his  subsequent  statement,  *"  that  he  is  now  perfectly  satisfied,  and  can,  to  the  best  of 
his  knowledge  and  beUef,  swear  that  the  four  writings,  and  the  trust-disposition  and 
settlement,  were  found  together  wrapped  up  in  a  shawl " ;  and  I  do  not  think  that  any 
of  the  other  witnesses  impeach  his  evidence.  I  am  of  opinion  that  these  writings 
were  wrapped  up  with  the  trust-deed  by  the  testatrix  designedly,  as  forming  part 
of  her  settlement. 

Now,  the  testatrix  in  one  clause  of  her  trust-deed  reserves  power  to  alter  her  settle- 
ment. Can  this  clause  be  read  as  anything  but  a  reservation  of  full  power  to  make 
additional  legacies,  just  to  the  same  effect  as  if  the  clause  had  expressly  reserved  power 
to  confer  legacies  1  This  lady  had  certainly  power  enough  to  make  such  legacies  as 
she  pleased,  if  they  were  made  under  her  hand,  and  if  they  were  indicative  of  present 
intention. 

The  first  of  these  writings  is  by  herself  called  a  codicil,  and  it  is  signed,  and  the 
addition  to  it,  "  This  is  to  be  handed  to  Mr.  Eeid  to  add  to  my  settlement,"  is  also  signed. 
Now,  I  think  these  words  are  capable  of  two  interpretations, — ^the  one,  that  this  writing 
was  merely  a  direction  to  Mr.  Keid,  which  she  intended  to  hand  to  him ;  the  other, 
that  this  writing  was  to  remain  in  her  repositories,  as  it  actually  did,  until  they  were 
opened  by  Mr.  Iteid,  and  that  he  was  then  to  consider  it  as  an  addition  to  her  settlement. 
The  latter  is  the  interpretation  which  I  am  inclined  to  adopt,  and  I  cannot  believe 
that  she  preserved  it  in  her  repositories  for  years  without  handing  it  to  Mr.  Keid,  and 
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yet  intended  it  to  take  effect  only  if,  after  handing  it  to  Mr.  Reid,  he  should  add  it  to 
the  trust-deed. 

The  second  codicil  is  much  of  the  same  kind  as  the  first.  It  is  conceived  in  the 
same  style,  of  putting  down  a  list  of  names,  and  adding  sums  opposite  to  such  names. 
I  cannot  find  the  difference  between  these  two  which  I^rd  Cowan  has  found  I  think 
that  in  both  of  them  Mr.  Beid  is  mentioned  as  an  executor,  and  not  as  a  man  of  business ; 
and  I  think  that  both  writings  should  receive  effect.  The  doubt  as  to  these  codicils 
has  been  suggested  by  the  case  of  Munro,  where  a  truster  had  sent  instructions  for 
a  settlement  to  his  man  of  business,  who  was  to  put  these  instructions  in  the  shape  of 
a  settlement.  In  that  case  there  could  be  no  doubt  that  the  purpose  of  the  testator 
was  that  his  will  should  be  found  expressed  in  a  deed  and  in  a  form  which  was  never 
executed. 

The  doubt  as  to  the  testamentary  character  of  the  other  two  writings  is  wholly 
different.  In  them  there  is  no  mention  of  Mr.  Seid,  and  there  is  no  suggestion  that 
the  testatrix  intended  to  hand  them  to  Mr.  Reid  to  be  added  to  her  settlement.  But 
a  much  more  serious  doubt  has  been  started  as  to  these  latter  writings ;  and  it  is  this, 
whether  they  express  a  present  intention  on  the  part  of  the  testator,  or  only  a  con- 
templation of  something  to  be  done  afterwards.  As  to  the  mere  words  of  giving  and 
granting,  there  is,  in  regard  to  one  of  the  legacies,  in  each  of  the  writings  a  very  explicit 
statement  expressive  of  testamentary  boimty ;  and  although  that  is  not  repeated  in 
regard  to  each  of  the  legacies,  I  think  that  the  affixing  of  specific  sums  to  a  number 
of  names  in  the  same  document  may  be  held  to  imply  a  similar  intention,  and  to  have 
a  similar  effect.  This  clear  testamentary  expression  in  regard  to  one  legacy  in  each 
writing  would  of  itself,  I  think,  entitle  us  to  consider  these  writings  testamentary, 
even  though  some  or  all  of  the  other  legacies  in  these  writings  might  fail  from  want 
of  words  of  gift.  I  think  that  these  papers  were  intended  by  the  testatrix  not  to  be 
merely  memoranda,  but  to  be  codicils.  Does  any  one  who  makes  a  mere  memorandum 
date  it  or  sign  it  ?  What  is  the  use  of  doing  so  ?  Is  it  to  remind  him  of  his  own  hand- 
writing, or  to  record  that  on  a  particular  day  of  a  particular  year  he  had  such  and  such 
an  incomplete  purpose  *{  I  think  that  these  two  circumstances,  that  these  papers 
are  dated,  and  that  they  are  signed,  prove  that  they  are  testamentary  writings.  The 
date  suggests  that  they  express  a  present  purpose  of  the  testatrix,  and  the  signature 
that  that  purpose  was  complete.  And  if  anything  could  add  to  my  conviction  that 
the  intention  of  this  lady  was  that  these  papers  should  receive  effect  as  testamentary 
[641]  writings,  it  would  be  this,  that  these  writings  were  placed  by  her  in  her  reposi- 
tories along  with  her  undoubted  testamentary  de^. 

It  has  been  suggested  that  some  Ught  is  thrown  on  this  question  whether  these 
writings  are  memoranda  or  codicils,  by  a  letter  which  the  testatrix  wrote  shortly  after 
the  latest  of  them  was  executed.  Now,  in  cases  such  as  this,  two  questions  generally 
arise— the  one  as  to  the  form  of  the  writings,  and  that  depends  frequently  on  the 
terms  of  the  clause  of  reservation  of  power  to  make  bequests  contained  in  the  previous 
formal  deed ;  and  the  question  is,  whether  the  writings  are  an  exercise  of  the  power. 
As  to  that  question  there  is  here  no  difficulty.  The  writings  are  sufficiently  formal. 
The  other  question  which  arises  in  such  cases  does  not  depend  on  the  terms  of  the 
clause  of  reservation.  It  is  this,  does  the  writing  express  the  final  intention  of  the 
testatrix,  and  not  merely  her  future  purpose  ?  That  question  will  arise,  whatever 
be  the  terms  of  the  clause  of  reservation.  Now,  it  appears  to  me,  in  regard  to  this 
latter  question,  that  when  an  appeal  is  made  to  circumstances  external  to  the  writings, 
it  is  necessary  to  be  on  our  guard  against  drawing  too  hasty  conclusions  from  incom- 
plete knowledge.  A  letter  is  here  founded  on,  bearing  that  the  testatrix  intends  to 
alter  her  deed,  but  is  prevented  from  doing  so  by  her  ignorance  of  the  exact  amount  of 
her  share  in  her  brother*s  succession.  But  it  must  be  asked,  were  the  alterations  she 
thus  proposed  to  make  alterations  in  addition  to  those  expressed  in  the  writings  before 
us,  or  were  they  already  embodi.ed  by  anticipation  in  these  writings  themselves  which 
she  had  drafted  as  a  mere  sketch  of  a  formal  alteration  of  her  deed  ?  It  is  not  suggested 
that  this  lady  was  ignorant  of  the  amount  of  her  own  estate.  On  the  contrary,  I 
think  she  had  a  very  accurate  knowledge  of  it.  The  whole  amount  of  her  own  estate 
is  estimated  at  £8333.  And  we  have  also  in  the  vidimus  which  is  printed  an  estimate 
of  her  share  of  her  brother's  estate,  that  is  to  say,  his  Scotch  estate.  The  whole  amount 
of  the  legacies  left  by  the  papers  in  question  corresponds  remarkably  with  the  amount 
of  her  own  estate.     4  sum  of  £2500  is  left  to  the  Misses  Ford  in  liferent  only,  and 
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when  that  sum  should  fall  into  the  residue  by  the  decease  of  the  liferenters,  Miss  Bell's 
estate,  independently  of  her  share  of  her  brother's  succession,  would  be  more  than 
sufficient  to  pay  all  the  special  legacies.  When  her  brother  died,  she  thought  it  better, 
instead  of  leaving  a  large  residue,  to  leave  considerable  special  legacies ;  that  she  does 
by  the  third  and  the  fourth  codicil,  and  I  think  that  when  she  wrote  the  letter  to  Mr. 
Thomson  she  intended  to  make  additional  legacies  with  reference  to  her  brother's 
succession,  which  she  could  not  make  till  she  knew  the  amount  of  her  brother's  estate. 
There  is  one  slight  circumstance  which  strongly  inclines  me  to  take  that  view  of  this 
letter.  It  is  brought  out  in  the  evidence  of  Margaret  Morham.  She  is  asked  whether 
her  mistress  expressed  any  intention  of  altering  her  settlement ;  and  she  says  that 
she  did,  and  that  one  thing  which  she  meant  to  do  was  to  give  Miss  Ford  her  money 
to  do  what  she  pleased  with  it.  Now,  according  to  the  trust-deed  and  the  papers 
now  in  question,  if  they  should  be  held  testamentary,  Miss  Ford  has  only  a  Uferent  of 
a  very  considerable  sum,  and  not  a  right  to  do  what  she  liked  with  the  money  bequeathed 
to  her.  Now,  it  was  her  brother's  estate  which  would  enable  the  testatrix  to  give 
the  fee  of  this  sum  to  Miss  Ford,  and  not  merely  the  liferent — this  sum  so  Uferented 
free,  and  still  leave  enough  to  pay  the  other  legacies.  I  think  the  reasonable  construc- 
tion to  put  upon  the  letter  to  Mr.  Thomson  is,  that  in  addition  to  what  she  had  done 
by  these  papers,  she  meant  to  confer  additional  rights  on  Miss  Ford  and  Miss  Flowerdew, 
when  she  ascertained  that  she  could  do  so  without  trenching  on  the  fund  for  the  other 


In  a  previous  case  this  Court  received  a  lesson  from  the  House  of  Lords  as  to  the 
way  in  which  writings  of  this  sort  are  to  be  dealt  with  in  reference  to  the  question 
whether  they  are  to  be  treated  as  mere  memoranda,  or  as  executed  expressions  of 
the  testator's  will.  I  allude  to  the  case  of  the  Magistrates  of  Dundee  v.  Morris,  in 
which  the  question  arose,  whether  certain  papers  were  meant  by  the  maker  of  them 
to  take  effect,  or  were  meant  merely  as  memoranda  of  what  the  testator  might  after- 
wards do.  The  Court  of  Session  held  that  the  writings  were  jottings  from  which 
the  deceased  intended  to  make  a  will,  but  were  not  valid  expressions  of  concluded 
intention.  But  the  House  of  Lords  held  that  these  papers  were  valid  testamentary 
writings.  The  observations  of  Lord  Cranworth  (Macqueen,  iii.  161)  bear  materially  on 
the  present  case. 

[642]  On  this  question,  whether  these  writings  are  to  be  reckoned  mere  memoranda 
or  codicils,  my  mind  is  made  up  by  the  fact  that  they  are  holograph,  are  signed,  and 
are  dated.  -Ajid  the  fact  that  they  were  preserved  in  the  repositories  of  the  testatrix, 
along  with  her  trust-disposition  and  settlement,  seems  to  me  to  clench  the  whole  matter. 
I  fear  we  shall  do  injustice  to  the  final  intentions  of  this  lady  if  we  do  not  admit  these 
papers  as  testamentary  writing.  Whether  these  writings,  in  some  part  of  their  con- 
tents, repieat  the  same  or  confer  double  or  additional  legacies  is  a  question  on  the 
construction  and  effect  of  them  with  which  we  have  not  now  to  deal. 

Lord  Neaves. — I  am  of  opinion  that  one  of  the  writings  in  this  case,  the  second 
in  date,  is  a  testamentary  writing,  and  that  the  other  three  are  not  testamentary 
writings.  The  question,  I  think,  must  mainly  be  decided  on  the  aspect  and  nature 
of  the  writings  themselves.  Some  little  light  may  be  thrown  on  the  question  by  the 
circumstances  admitted  or  proved.  But  the  principal  matters  for  consideration  are 
the  terms  and  character  of  the  writings  themselves.  There  is  no  difficulty  as  to  authen- 
ticity. The  writings  are  as  probative  as  if  they  had  been  duly  tested.  On  the  other 
hand,  there  is  notmng  in  the  trust-deed  which  materially  afEects  the  question.  There 
have  been  trust-deeds  framed  with  the  intention  of  declaring  informal  writings  effectual 
by  directing  the  trustees  to  give  effect  to  such  writings.  But  here  there  is  nothing 
of  that  kind  There  is  indeed  an  ample  reservation  of  what  did  not  need  to  be  reserved, 
namely,  power  to  the  truster  to  alter  her  settlement.  That  she  had  at  any  rate,  for 
a  person's  will  is  always  ambulatory.  The  clause  of  reservation  is  nothing  but  a  clause 
of  style.  But,  apart  from  the  clause  of  reservation,  the  writings  are  perfectly  authentic 
as  regards  execution ;  and  if  we  are  satisfied  that  they  express  the  enixa  voluntas 
of  the  testatrix,  we  are  bound  to  give  effect  to  them. 

The  first  of  the  writings  is  called  a  codicil,  and  has  these  words  at  the  end  of  it, 
*  To  be  handed  to  Mr.  Reid  to  add  to  my  settlement."  I  think  it  impossible  to  put  on 
these  words  any  other  than  one  meaning,  and  that  is  placed  beyond  a  doubt  when  they 
are  read  in  connection  with  the  second  writing.  It  is  clear  from  what  is  here  said 
that  this  lady  contemplated  a  proper  and  regular  codicil  which  she  meant  to  have 
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effect  when  written  on  her  settlement  by  Mr.  Beid  It  is  clear  also  that  she  refers 
to  Mr.  Reid  as  her  agent,  and  not  as  her  trustee,  because,  in  the  second  paper,  there 
is  a  contrast  between  what  he  is  to  do  and  what  the  trustees  are  to  do,  and  it  seems 
plain  that  she  did  not  regard  these  writings  as  complete  until  formally  added  to  her 
settlement  as  codicils,  except  as  regards  the  second  in  the  special  circumstances  there 
mentioned.  The  correspondence,  as  well  as  the  contrast  between  the  first  and  the 
second  codicil,  is  very  instructive,  because  it  is  plain  that  when  she  wants  these  im- 
perfect writings  to  receive  efEect  as  testamentary  papers  she  says  so  expressly.  It 
has  been  suggested  that  the  meaning  of  these  words,  *"  To  be  handed  to  Mr.  Beid," 
may  be  "  To  be  handed  after  my  death  to  Mr.  Reid,  that  he  may  make  them  part  of 
my  settlement."  But  I  cannot  regard  that  as  the  plain  or  natural  meaning  of  the 
words.  I  cannot  doubt,  that  according  to  the  natural  meaning  of  the  words,  they 
do  not  express  the  present  and  perfected  voluntas  of  the  deceased,  but  are  only  memor- 
anda to  be  followed  up  by  something  else  which  was  to  be  her  enixa  voluntas. 

The  other  two  papers  contain  names,  and  sums  applicable  to  these  names,  and, 
except  for  one  phrase  in  each  of  them,  they  are  wholly  without  bequeathing  words. 
Now,  it  is  a  very  serious  matter  to  sustain  such  papers  as  testamentary.  Suppose 
this  lady  had  left  no  other  testamentary  writings  than  these  two,  I  am  not  aware 
of  any  case  or  any  dictum  which  would  go  to  support  these  as  testamentary.  To 
hold  a  mere  list  of  names  and  sums  a  proper  testamentary  writing  is,  as  far  as  I  know, 
a  total  novelty  in  the  law  of  Scotland.  Is  the  case  for  holding  these  writings  testa- 
mentary stronger  because  the  testatrix  left  also  a  trust-deed  1  1  think  not,  but  rather 
the  reverse.  Because  (he  existence  of  that  deed  points  at  her  intention  to  leave  her 
directions  as  to  her  affairs  in  a  formal  and  regular  shape.  Beference  has  been  made 
to  the  case  of  Morgan,  but  that  case  presented  this  feature,  distinguishing  it  from  the 
present,  that  the  writings  there  were  introduced  by  express  declaratory  and  bequeath- 
ing words,  for  any  words  expressive  of  a  testator's  completed  desire,  such  as  the  Boman 
vdo  or  jiAeo,  or  the  Uke,  is  a  sufficient  testamentary  expression. 

When  one  looks  at  the  effect  of  these  two  papers,  if  they  are  held  testamentary,  one 
is  the  more  staggered  at  the  proposal  to  hold  them  so.  Because  the  third  writing 
[643]  amounts  in  any  view  to  a  most  serious  alteration,  if  not  a  revocation,  of  the 
testator's  deeds ;  it  contemplates  a  totally  different  division  of  the  residue  than  that 
in  the  trust-deed,  and  I  cannot  think  that  we  should  be  justified  in  holding  that  a  regular 
and  formal  deed  has,  in  the  circumstances  which  we  have  here,  been  so  revoked  or 
altered. 

As  to  the  circumstances  that  the  writings  are  signed,  no  doubt  it  may  be  fatal  to  an 
instrument  if  it  is  not  signed.  It  is  of  vital  importance  to  an  instrument  that  it  should 
be  signed,  provided  that  in  itself  it  is  testamentary.  But  before  you  can  make  the 
signatures  available  you  must  have  contents  in  the  writing  which  is  signed  which 
amoimts  to  an  expression  of  the  will  of  the  deceased  disposing  of  her  estate.  The  signa- 
ture can  never  supply  the  want  of  testamentary  words.  It  is  quite  conceivable  that  the 
deceased  may  have  desired  to  keen  a  formal  signed  record  of  what  she  wished  to  be  done 
by  a  regular  codicil,  more  particularly  if  she  meant  to  hand  these  directions  to  Mr.  Beid 
to  be  converted  into  codicils  to  her  settlement.  If  I  am  right  in  thinking  that  the  words 
in  the  first  codicil,  "^  To  be  handed  to  Mr.  Beid,  to  add  to  my  settlement,"  shew  that  the 
writing  is  not  itself  a  finished  testamentary  writing — and  1  think  it  impossible  to  read 
these  words  otherwise — ^it  is  clear  that,  in  point  of  fact.  Miss  Bell  did,  for  whatever  reason, 
sign  papers  which  she  did  not  regard  as  testamentary. 

I  do  not  think  that  the  circumstance  that  these  writings  were  foimd  along  with  the 
formal  deed  is  in  this  case  of  much  importance ;  because  in  either  view  of  the  case  the 
deceased  would  probably  have  done  that.  If  these  writings  were  to  be  given  by  her  to 
Mr.  Beid,  that  he  might  add  the  requisite  codicils  to  her  settlement,  nothing  can  be  more 
intelligible  than  that  she  should  tie  them  up  together  along  with  the  settlement  itself. 

The  uncertainty  of  the  testatrix  here  as  to  the  amount  of  funds  at  her  disposal  is 
fully  proved  to  have  existed.  No  doubt,  if  in  point  of  law  these  writings  would,  apart 
from  that  fact>  be  held  testamentary,  that  imcertainty  would  not  detract  from  their 
testamentary  character.  But  when  we  are  searching  for  indications  of  the  state  of 
mind  of  the  deceased,  her  uncertainty  as  to  the  amoimt  of  her  brother's  estate  is  certainly 
a  circumstance  in  favour  of  the  view  that  these  writings  do  not  express  her  final  testa- 
mentary intentions,  and  serves  to  explain  why  they  were  not  sooner  followed  out  in  an 
effective  manner. 
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As  to  the  second  writing,  that  undoubtedly  contains  express  testamentary  words, 
and  it  was  certainly  intended  by  the  testator  as  a  writing  which,  in  some  events,  was 
to  be  received  by  her  trustees  as  expressing  her  completed  testamentary  wishes.  Now, 
I  consider  that  when  once  a  writing  begins  to  be  testamentary,  there  is  great  difficulty 
in  depriving  it  afterwards  of  its  testamentary  character.  If  the  deceased  had  died  im- 
mediately sdtST  its  date,  that  writing  woiild  imdoubtedly  have  received  effect.  And  if 
so,  what  laj)se  of  time  shall  we  hold  sufficient  to  deprive  it  of  testamentary  efficacy  1 
Can  we  conjecture  what  meaning  she  attached  to  the  expression  "  dying  suddenly "  1 
I  think  it  very  difficult  to  do  that.  And  I  am  therefore  induced  to  consider  that  she 
meant  that  this  writing  should  receive  effect,  unless  she  had  leisure  to  express  her  mind 
more  fully,  and  to  get  her  wishes  put  in  form  by  Mr.  Beid  as  her  agent. 

Lord  Justicb-Ulere. — ^It  does  not  appear  to  me  that  the  present  question  is  affected 
in  one  way  or  another  by  the  reservation  in  the  triist-deed  The  power  to  alter  be- 
longed to  the  truster,  whether  it  was  reserved  or  not,  and  she  could  exercise  it  by  a 
writing  under  her  hand  holograph,  just  as  well  as  by  a  formal  deed.  The  four  writings, 
therefore,  are  altogether  independent  of  the  clause  of  reservation.  Now,  I  began  my 
examination  of  these  writings  by  reading  the  second, — *"  To  be  handed  to  Mr.  Beid,  a 
codicil  to  my  deed.  Should  I  be  taken  away  suddenly,  my  trustees  would  act  upon  it 
the  same  as  if  it  were  written  as  a  codicil  to  my  settlement.''  No  doubt,  this  paper 
contains  testamentary  eimressions,  whether  the  intentions  they  expressed  were  to 
receive  effect  by  virtue  of  the  paper  itself,  or  were  merely  instructions  to  a  man  of 
business  to  make  additions  to  her  settlement.  The  words  following  the  enumeration 
of  lesacies,  "  These  sums  to  be  paid  after  my  brother's  death,  as  I  wish  him  to  enjoy  the 
whole  income,  both  his  own  and  mine,  so  that  he  can  have  the  society  of  his  friends  if  he 
feels  inclined,"  are  perfectly  clear  and  unambiguous,  and  are  woi^  of  testamentary 
meaning.  But  much  more  depends  on  the  sentence  with  which  that  codicil  begins — 
*  To  be  handed,"  &c.  That  sentence  contains  two  separate  ideas.  I  cannot  imderstand 
the  two  parts  as  meaning  the  same  thing.  There  is  a  contrast  in  the  form  of  expression. 
The  [644]  ^*dy  had  in  her  mind  two  separate  ideas.  As  to  the  latter  part  of  the  clause, 
"  Should  I  be  taken  away  suddenly,"  &c.,  there  can  be  no  doubt  that  she  meant  her 
trustees,  in  a  certain  event,  to  act  on  that  direction  as  a  part  of  her  will.  Does  the 
other  part  of  the  sentence — "  To  be  handed  to  Mr.  Beid ;  a  codicil  to  my  wiQ  " — express 
that  1  I  cannot  hold  that  it  does.  To  the  trustees  she  says,  "  Act  on  this,  just  as  if  the 
direction  expressed  in  the  opening  sentence  had  been  literally  compUed  with,  and  the 
codicU  had  been  completed  in  regmar  form."  We  get  this  light  from  the  second  part  of 
the  sentence,  that  she  intended  this  writing  to  be  acted  on  if  a  certain  event  happened ; 
but  it  was  still  to  be  added  as  a  codicil  to  the  will.  That  carries  me  without  difficulty 
over  the  first  codicil,  where  she  uses  the  same  form  of  expression  as  in  the  first  part  of 
the  second  codicil ;  and  the  first  part  of  that  second  codicil  is  seen  to  be  as  clearly  non- 
testamentary,  as  the  second  is  testamentary,  in  the  form  of  its  expressions.  But  still 
there  is  a  difficulty  as  to  the  second  codicil,  for  it  is  testamentary  and  effectual  only  in  a 
certain  event.  Is  that  condition  purified  1  There  I  have  difficulty ;  but  I  am  much 
moved  by  the  observation  of  Lord  Neaves,  that  where  a  paper  has  once  obtained  the 
character  of  a  testamentary  paper,  it  is  a  very  strong  thing  to  say  that  it  shall  be  deprived 
of  that  character  by  the  mere  survivance  of  the  testator  for  a  certain  number  of  years. 
I  am  disposed  to  oonstrue  the  condition  liberally,  so  as  to  mean, — **  Should  I  be  taken 
away  before  carrying  out  the  purpose  I  have  indicated,  of  having  these  additions  formally 
made  to  my  will."    That  disposes  of  the  first  and  second  papers. 

As  to  the  other  papers,  there  are  some  facts  in  evidence  of  considerable  importance. 
The  first  two  papers  depend  altogether  on  internal  evidence,  but  in  dealing  with  the 
other  two,  we  must  regard  the  external  evidence  also.  By  Miss  Bell's  original  trust- 
deed,  she  left  a  very  small  amount  of  special  legacies,  and  the  residue  to  her  nieces 
and  nephews.  By  the  first  of  these  codicils,  the  amoimt  of  special  legacies  is  increased 
to  £800 ;  and  by  the  second,  if  they  are  read  as  additional  to  the  first,  to  £1 100.  Still, 
the  bulk  of  her  fortune  went  to  the  residuary  legatees.  By  the  third  and  fourth  papers, 
all  this  is  altered.  The  residue  is  no  longer  the  bulk,  but  almost  the  whole  fortune  is 
given  in  special  legacies.  There  are  £8235,  if  all  the  legacies  are  read  as  additional,  and 
not  substitutional.  If  the  repeated  legacies  are  substitutional,  they  amount  to  £7306. 
The  question  therefore  is,  whether  Miss  Bell's  purpose  was  thus  to  alter  the  whole  plan 
of  the  original  settlement.  Now,  in  these  two  writings  I  look  in  vain  for  any  proper 
testamentary  expressions.    I  cannot  find  anything  like  a  sentence  at  all.    But  for  two 
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very  slender  expressions,  referred  to  by  Lord  Neaves,  there  is  nothing  but  a  list  of 
names,  and  sums  applicable  to  them.  They  stand  on  a  different  footing  from  the  other 
two  papers.  The  former  might  have  been  good  instruction  to  a  man  of  business ;  but 
as  to  the  two  latter,  no  man  in  his  senses  would  add  to  or  alter  a  settlement  on  their 
authority  alone.  There  is  nothing  like  an  expression  of  purpose  in  them.  How  much 
more  careful,  then,  must  we  be  in  examining  them  when  they  claim  for  themselves  the 
character  of  testamentary  writings.  They  are  in  reality,  as  they  were  very  well  de- 
scribed at  the  bar  in  the  course  of  argument,  mere  "  Indies  for  codicils."  It  is  important 
to  observe  the  circumstances  in  which  the  writings  were  made.  The  testator's  brother 
had  died,  and  she  was  now  to  succeed  him  in  his  fortune.  But  the  amoimt  of  his  suc- 
cession was  uncertain  and  unascertained.  Taking  these  facts  and  the  papers  together, 
I  cannot  but  say  that  the  fair  conclusion  is,  that  she  was,  down  to  her  death,  merely 
speculating  about  the  way  in  which  she  should  divide  the  residue  of  her  augmented 
estate  when  the  amoimt  of  her  brother's  succession  should  be  ascertained. 

The  Court  pronoimced  this  interlocutor : — ^"  Becall  the  said  interlocutor :  Find 
that  the  only  papers  left  by  the  deceased  Miss  Jean  Bell  which  are  entitled  to  testa- 
mentary effect  are  the  trust-disposition  and  settlement,  No.  7  of  process,  and  the 
codicil,  dated  29th  April  1856,  and  that  those  two  writings  constitute  the  settlement 
of  the  said  deceased  Miss  Jean  Bell :  Kemit  to  the  Lord  Ordinary  to  proceed  farther 
in  the  cause,  reserving  all  questions  of  expenses." 

Lindsay  &  Paterson,  W.S.— John  S.  Johnston,  S.S.C.--J.  &  A.Peddib,  W.S.— Hughes 
&  Mylne,  W.S.— Baxter  &  Mitchell,  W.S.— Wotherspoon  &  Mack,  S.S.C— Burn, 
Wilson,  &  Burn,  W.S.— John  Beatson  Bell,  W.S.— J.  &  J.  Gardiner,  S.S.C.— 
David  Crawford,  S.S.C.— John  Wright,  W.S.— Wiluam  Miller,  S.S.C— Agents. 

[Distinguished y  Aim's  Trustee  i\  Aim,  1880,  8  R.  294.] 


No.  125.  IV.  Macpherson,  645.     20  Mar.  1866.     2d  Div.,  and  three  Judges 

of  1st  Div. — Lord  Einloch,  I. 

Thk  North  British  Railway  Company  and  Others,  Suspenders.  — 

Sol, -Gen.  Young— Shcmd, 

George  Greig  (Lispector  of  Poor  of  City  Parish  of  Edinburgh)  and  John  Mackay 

(Collector  of  Poor  Assessments),  Respondents.— &ordo7i—iSco^^. 

VcUuaiion'roll — Railway  RefreshmentrRooms — PvJblic  Burden — Poor-rates. — A  rail- 
way station,  situated  in  a  town,  contained  a  refreshment-room,  which  was  let  fur- 
nished, at  a  fixed  rent,  to  a  tenant,  on  condition  that  it  should  be  used  exclusively 
for  the  accommodation  of  travellers  by  the  railway,  and  subject  to  reflations  made 
and  to  be  made  by  the  company.  A  certificate  and  license  for  the  scJe  of  exciseable 
liquors  were  held  by  the  tenant  in  his  own  name.  Held  (rev,  judgment  of  Lord 
Kinloch,  diss.  Lords  Curriehill,  Cowan,  and  Benholme)  that  the  refreshment-room 
was  assessable  by  the  burgh  assessor,  and  did  not  fall  to  be  assessed  by  the  assessor 
of  railways  asforming  part  of  the  railway  undertaking. 

Valuatiorirrdl — Railvxiy — Book-stall — Cab-stance, — Held  (affirming  judgment  of  Lord 
Kinloch)  that  a  book-stall  erected  on  a  railway  station  by  a  person  holding  from 
the  company  the  exclusive  privilege  of  selling  books  at  the  station,  and  a  portion 
of  a  railway  station  sel  apart  as  a  cab-stance  for  the  use  of  a  person  having  the  ex- 
clusive right  to  supply  cabs  to  passengers,  were  not  liable  to  be  assessed  by  the  burgh 
assessor, — not  falling  within  the  description  of  lands  and  heritages  not  forming 
part  of  the  railway  undertaking. 

This  was  a  suspension  and  interdict  brought  by  the  North  British  Sailway  Com- 
pany and  by  John  Menaies,  John  Foote,  Robert  Young,  and  Henry  Henderson,  of  a 
threatened  "  charge  by  the  City  Parish  of  Edinburgh  for  payment  of  poor-rates  alleged 
to  be  due  by  the  railway  company  as  proprietors,  and  by  the  other  suspenders  as  tenants 
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of  certain  cab-stands,  refreshment-rooms,  and  book-stalls,  situated  at  or  near  the  station 
or  works  "  of  the  railway  company,  in  the  city  of  Edinburgh. 

The  ground  of  suspension  was  that  the  subjects  in  question  formed  part  of  the 
railway  undertaking,  and  therefore  fell  to  be,  and  had  been,  valued  and  assessed  as 
part  of  the  railway  by  the  assessor  of  railways,  in  terms  of  section  21  of  the  Lands 
Valuation  Act,*  and  that  the  assessment  now  sought  to  be  recovered  was  illegal, 
having  been  assessed  by  the  burgh  assessor  upon  the  footing  that  the  subjects  were  to 
be  valued  separately  as  lands  and  heritages  within  the  burgh. 

The  suspenders  pleaded ; — (1)  The  subjects  above  specified  having  been  included 
in  the  valuation  of  the  assessor  of  railways  and  canals,  and  the  complainers  the  North 
British  Eailway  Company  having  paid  the  poor-rates  therefor  as  above  stated,  they  are 
entitled  to  suspension  and  interdict  [646]  ^  craved.  (3)  The  said  subjects  were  properly 
included  in  the  valuation-roll  by  the  assessor  of  railways  and  canals,  the  same  being  part 
of  the  North  British  Company's  undertaking. 

The  respondents  pleaded ; — (1)  The  subjects  in  question  having  been  duly  valued 
by  the  assessor  for  the  city,  under  the  Act  17th  &  18th  Vict.  cap.  91,  and  the  assess- 
ment having  been  duly  imposed  according  to  his  roll,  under  the  Act  8th  &  9th  Vict, 
cap.  83,  the  complainers  are  bound  to  make  payment  respectively  of  said  assessments. 
(3)  The  said  subjects  forming  no  part  of  the  railway  undertaking,  the  railway  assessor 
was  not  entitled  to  include  them  in  his  valuation,  and  if  he  did  so,  it  can  form  no  ground 
for  preventing  the  respondents  obtaining  payment  of  the  assessments  duly  imposed 
according  to  the  valuations  made  by  the  burgh  assessor. 

The  refreshment-rooms,  book-stalls,  and  cab-stances  were  described  in  a  joint 
minute,  in  which  the  parties  admitted — *"  (1)  That  the  refreshment-rooms  belonging 
to  the  complainers,  the  North  British  Eailway  Company  and  the  Edinburgh  and 
Glasgow  Bailway  Company,  at  the  Waverley  Station,  are  within  the  station,  and  are 
situated  on  the  floor  below  the  booking-offices  of  the  station  buildings,  and  are  let  at 
a  yearly  rent  of  £250,  whereof  one-haU  is  payable  to  the  said  complainers.  And  the 
refreshment-rooms  at  their  Princes  Street  Station  form  the  upper  or  street  flat  of  one 
of  the  station  buildings,  and  are  within  the  station  Umits,  and  separate  from,  and 
unconnected  with,  the  said  complainers'  booking-offices ;  they  consist  of  four  apart- 
ments, and  are  let  to  a  tenant  who  pays  a  yearly  rent  of  £30  therefor,  and  has  a  Ucense 
for  them. 

"  (2)  That  there  are  two  book-stalls  or  shops  at  the  Waverley  Bridge  and  Princes 
Street  Stations  and  one  at  the  Scotland  Street  Station,  all  within  the  station  walls, 
and  on  the  platforms  of  the  stations. 

"  The  one  at  Waverley  Bridge  Station,  on  the  eaatern  side  of  the  rails,  is  a  wooden 
shop  about  fourteen  feet  long  by  ten  feet  wide,  having  a  roof,  with  door  and  large 
window.  The  one  at  the  Princes  Street  Station,  on  the  northern  side  of  the  rails,  is 
built  of  stone  and  lime,  having  two  windows,  and  is  situated  underneath  the  booking- 
offices  of  the  company,  and  is  part  of  the  station  buildings.    The  one  at  the  Scotland 

*  By  the  21st  section  of  the  Lands  Valuation  Act  it  is  enacted  that  the  assessor 
of  railways  and  canals  shall  "  inquire  into  and  fix  in  cumulo  the  yearly  rent  or  value, 
in  terms  of  this  Act,  of  all  lands  and  heritages  in  Scotland  belonging  to  or  leased  by 
each  railway  and  canal  company,  and  forming  part  of  its  undertiSdng,  and  shall  also 
inquire  into  and  fix  the  amount  which,  one  year  with  another,  would  be  required 
in  order  to  the  acquisition,  formation,  and  erection  of  the  several  stations,  wharfs, 
docks,  depots,  counting-houses,  and  other  houses  and  places  of  business  respectively 
in  Scotland,  of  or  connected  with  each  such  undertalring  (including  the  sdurn  on  which 
such  stations  and  others  are  erected),  and  shall  also  inquire  into  and  fix  all  other 
matters  necessary  to  enable  him  to  make  up  a  valuation-roll  of  railways  and  canals, 
as  after  mentioned  " ;  and  the  same  section  provides  that  in  the  valuation-roll  to  be 
made  up  by  such  assessor  there  shall  be  entered  the  names  of  the  several  counties, 
parishes,  and  burghs  through  which  the  line  of  railway  runs,  or  in  which  its  lands 
and  heritages  are  situated,  the  fineal  measurement  of  its  entire  line,  the  portion  of  such 
lineal  measurement  applicable  to  each  county,  parish,  or  burgh,  the  amount  of  the  cost 
of  its  several  stations,  and  also  the  "  yearly  rent  or  value,  in  terms  of  this  Act,  ascertained 
as  after  mentioned,  of  the  portion  in  each  parish,  county,  and  burgh  in  Scotland,  of 
the  lands  and  hdriti^ges  belonging  to  or  leased  by  each  railway  and  caned  company, 
and  forming  part  of  its  undertaking." 
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Street  Station  is  more  properly  a  stall  or  stand,  and  consists  of  a  moreable  wooden  frame- 
work placed  against  the  booking-office  or  passengers'  waiting-room.    These  stalls  or 
shops,  with  the  right  to  perambulate  the  station  platforms  to  sell  newspapers,  books, 
and  publications  to  passengers,  are  let  at  the  following  yearly  rents,  viz. : — ^The  first   • 
at  £90,  and  the  second  and  third  at  £20  each. 

"  (3)  That  the  cab-stances  are  three  in  number.  The  one  at  the  Waverley  Bridge 
Station  is  a  portion  of  the  station  within  the  station  walls,  and  under  cover,  and  is 
used  alternately  for  station  purposes  and  as  a  cab-stand.  For  the  right  to  occupy 
this  ground  with  cabs  the  tenant  pays  a  rent  of  £300.  The  one  at  Princes  Street 
Station  is  a  certain  portion  of  the  station  (the  cabs  standing  across  the  lines  of  railway), 
which  is  let  as  a  stance  for  cabs  and  coaches  waiting  for  hire.  The  one  at  Scotland 
Street  Station  is  a  portion  of  the  ground  belonging  to  the  railway  company,  and  is 
situated  to  the  west  of  the  booking-office ;  it  is  not  covered  in.  Both  stances  are  let 
to  a  tenant  at  a  cumvlo  yearly  rent  of  £150." 

The*  parties  renounced  further  probation. 

The  agreements  under  which  the  subjects  were  held  were  afterwards  produced 
in  the  Inner-House,  under  an  order  of  Court.  « 

The  agreement  under  which  the  Waverley  Station  refreshment-room  was  let  was 
as  follows : — *"  The  first  parties  agree  to  let,  and  the  second  party  to  take,  on  lease, 
for  the  purposes  of  a  refreshment-room,  the  premises  at  the  Waverley  Station  .  .  \ 
on  the  following  conditions  : — (1)  That  the  lease  shall  endure  for  five  vears  from  and 
after  the  term  of  Whitsunday  1864.  (2)  That  the  second  party  shall  keep  the  rooms 
open  during  [647]  the  running  of  the  passenger  trains,  the  hours  being  assumed  to 
be  from  the  earliest  passencer  train  in  the  morning  to  the  latest  in  the  evening.  (3) 
That  the  second  party  shaU  be  at  liberty  to  sell  wines,  spirits,  ales,  &c.  at  prices  not 
exceeding  those  specified  in  the  schedule  hereunto  annexed.  (4)  That  the  first  parties 
shall  be  at  Uberty  to  object  to,  and  order  the  discontinuance  of,  any  particular  kind 
of  refreshment,  on  account  of  inferior  quality,  or  any  other  objectionable  cause.  (5) 
Thdt  the  first  parties  shall  supply  gas  to  the  premises,  to  be  paid  for  half*yearly  by  the 
second  party.  ...  (6)  That  the  refreshment-rooms  shall  only  be  open  for  the  accom- 
modation of  persons  travelling  by  the  railway,  and  shall  be  subject  to  such  regulations 
as  may  from  time  to  time  be  issued  by  the  first  parties,  and  the  second  party  shaU  comedy 
with  such  order.  (7)  That  the  second  party  shall  have  the  use  of  the  furnishings 
in  the  rooms  belonging  to  the  first  parties,  and  consisting  of  the  carpet  in  the  first-class 
room,  thirty-six  mahogany  chairs,  &c.,  on  condition  that  the  second  party,  at  the  ter- 
mination of  this  lease,  restores  the  same  in  the  like  good  order  and  condition,  ordinary 
tear  and  wear  (being)  excepted.  (8)  That  the  second  party  shall,  within  six  months 
after  the  foresaid  term  of  entry,  expend  the  sum  of  £100  in  cleaning,  &c  (9)  That 
the  yearly  rent  to  be  paid  by  the  second  party  to  the  first  parties  for  the  refr^ment- 
rooms  shall  be  £250,  payable  half-yearly  in  advance.  .  .  .  (Lastly),  Both  parties 
bind  and  oblige  themselves  to  perform  their  respective  parts  of  this  agreement  to  each 
other  under  a  penalty  of  £5  for  the  failure  of  any  of  the  conditions,"  &c.  The  tenants 
of  the  refreshment-rooms  had  obtained  certificates  as  for  public-houses,  for  the  sale  of 
exciseable  liquors  within  the  premises,  and  the  relative  excise  licenses. 

The  agreement  under  which  the  book-stall  at  Waverley  Station  was  occupied  was 
as  follows  : — ^"  It  is  agreed  between  the  North  British  Railway  Company  and  the  Edin- 
burgh and  Glasgow  Railway  Company,  of  the  first  part,  and  J  ohn  Menaes,  stationer,  of 
the  second  part,  in  manner  following, — that  is  to  say,  the  said  fir&t  parties  have  agreed 
to  let  to  the  said  second  party,  and  the  said  second  party  has  agreed  to  accept,  the  ex- 
clusive privilege  of  retailing  at  the  Waverley  Station,  Edinburgh,  in  the  stalls  and  on 
the  platforms  after  mentioned,  books,  pamphlets,  and  newspapers,  under  the  following 
conaitions,  namely, — ^First,  The  said  second  party  shall  erect  a  book-stall  on  each  of 
the  platforms  of  the  Waverley  Station,  Edinburgh,  of  such  construction,  size,  and 
form,  as  shall  be  approved  by  the  said  first  parties :  Second,  The  said  second  party 
shall  engage  a  competent  stall-keeper  or  salesman  for  each  stall,  who  shall  be  continually 
in  attendance  at  the  respective  stalls  from  6.15  a.m.  to  10.15  P.M.  every  lawful  day, 
excepting  at  meal-hours,  which  shall  be  arranged  so  that  the  stalls  shall  be  open  on  the 
departure  of  all  trains  which  the  said  first  parties  shall  consider  of  importance :  Third, 
Boys  employed  by  the  said  second  party  to  vend  newspapers,  &c.,  on  the  platforms 
must  be  in  apparent  good  health,  clean  in  their  persons  and  apparel,  and  dvil  to 
passengers,  the  said  first  parties  having  right  to  dismiss  any  boy  infringing  these 
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rules :  Fourth,  the  said  second  party  shall  sell  no  books  or  pamphlets  at  the  station 
which,  in  the  opinion  of  the  said  first  parties,  are  objectionable  in  their  moral  character 
or  tendency :  Fifth,"  &c.  .  « rrn. 

The  agreement  with  reference  to  the  cab-stance  at  Waverley  Station  bore, — "  The 
said  first  party  has  agreed  to  let  to  the  said  second  party,  and  the  said  second  party 
has  agreed  to  accept,  the  exclusive  privilege  of  supplying  with  cab  accommodation 
the  passengers  arriving  by  the  trains  of  the  said  first  party  atWaveriey  Station,  Edin- 
burgh, under  the  following  conditions,  viz. :— First,  The  said  second  party  shall  supply 
a  Sufficient  number  of  cabs  or  coaches  to  meet  the  ordinary  demands  of  the  trains 
of  the  said  first  party  arriving  at  the  said  station,  and  not  fewer  than  eighteen  cabs, 
approved  as  after  mentioned,  shall  attend  each  train  in  connection  with  English  trains, 
whether  from  Berwick  or  Carlisle,  and  such  number  shall  [648]  attend  the  other  trains 
as  the  said  first  party's  manager  for  the  time  being  shall  see  fit :  Second,"  &c. 

The  above  agreements  were  not  before  the  Lord  Ordinary. 

On  14th  June  1865  the  Lord  Ordinary  pronounced  the  following  interlocutor  :— 
"  The  Lord  Ordinary  having  heard  parties  procurators,  and  made  avizandum,  and 
considered  the  proceedings,  and,  in  particular,  the  joint  minute  of  admissions  renounc- 
ing further  probation,  Finds  that  the  cab-stands,  book-stalls,  and  refreshment-rooms 
in  question  mil  to  be  comprehended  in  the  valuation  of  the  railway  undertaking,  to 
be  made  by  the  assessor  of  railways,  and  are  not  legally  the  subject  of  a  separate  valua- 
tion and  assessment ;  and,  therefore,  suspends  and  interdicts  in  terms  of  the  prayer 
of  the  note  of  suspension  and  interdict :  Declares  the  interdict  already  granted  per- 
petual, and  decerns :  Finds  the  respondent  liable  to  the  suspender  in  the  expenses 
of  process;  allows  an  a<5C0imt,"  &c.* 

*  "  Note.— The  question  raised  is  whether  certain  cab-stands,  book-stalls,  and 
refreshment^rooms  connected  with  the  North  British  Railway  are  to  be  valued  and 
assessed  as  separate  heritable  properties,  or  as  part  of  the  railway  undertaking.  The 
note  of  suspension  as  originally  formed  also  raised  a  question  as  to  '  coal  depots,'  but 
this,  it  has  been  explained,  was  a  mistake,  and,  as  to  these,  the  process  is  not  insisted  in. 

"By  the  Lands  Valuation  Act,  1854,  section  21,  it  is  provided  that  the  assessor 
of  railways  shall  *  inquire  into  and  fix  in  cumulo  the  yearly  rent  or  value,  in  terms 
of  this  Act,  of  all  lands  and  heritages  in  Scotland  belonging  to  or  leased  by  each  railway 
and  canal  company,  and  forming  part  of  its  undertaking.'  The  question  therefore 
is  whether  the  subjects  in  question,  which  undoubtedly  belong  to  the  North  British 
Railway  Company,  are  in  the  sense  of  the  statute  *  part  of  its  undertaking.'  The  Lord 
Ordinary  is  of  opinion  in  the  affirmative. 

"  Where  a  railway  company  erects  a  large  hotel  in  the  neighbourhood  of  its  station, 
this  is  reasonably  to  be  regarded  as  no  part  of  the  railway  undertaking.  The  building 
is  not  in  any  sense  necessary  to  the  undertaking.  The  traffic  is  alien  and  apart.  To 
build  such  a  hotel  would  not,  as  the  Lord  Ordinary  considers,  fall  within  the  statutory 
powers  to  make  and  maintain  the  Kne,  and  would  require  separate  statutory  sanction. 

"  But  it  appears  to  the  Lord  Ordinary  to  raise  a  totally  different  case,  where,  as 
here,  the  question  is  as  to  a  refreshment-room  or  rooms  occupying  part  of  the  station 
building,  and  used  for  the  purpose  of  affording  casual  supplies  to  the  railway  travellers. 
The  Lord  Ordinary  conceives  this  to  be  in  all  fairness  just  one  of  the  conveniences 
of  the  station,  such  as  waiting-rooms,  luggage-rooms,  and  other  accommodation.  In 
truth,  the  rent  derived  from  such  a  room  is  substaAtially  just  the  sum  paid  by  a  par- 
ticular tradesman  for  the  privilege  of  occupying  a  room  in  the  station  for  the  sale  of 
viands.  At  many  stations  the  traffic  is  carried  on  by  the  tradesman  coming  down 
peripatetically,  and  selling  off  a  basket  his  Banbury  cakes  or  ovenstick  gingerbread. 
A  yearly  sum  might  be  charged  for  the  privilege  of  his  doing  so,  and  the  rent  paid 
for  the  refreshment-room  appears  to  the  Lord  Orainary  to  differ  very  little  in  principle. 
The  Lord  Ordinary  is  of  opinion  that  the  company  was  entitled  to  build  the  room 
80  to  be  employed  as  part  of  their  station  building,  under  the  authority  of  their 
railway  Act.  And  he  thinks  any  rent  derived  from  it  is  properly  part  of  the  revenue 
of  the  railway  undertaking. 

"  If  the  Lord  Ordinary  is  right  in  regard  to  the  refreshment-rooms,  the  principle 
applies  a  fortiori  to  the  two  other  matters  brought  in  issue.  The  book-stalls  scarcely 
differ  from  the  refreshment-rooms,  except  in  supplying  food  for  the  mind,  not  the  body. 
A  good  deal  of  the  traffic  notoriously  is  maintained  by  boys,  who  bring  round  in  baskets 
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[649]  The  inspector  and  collector  reclaimed. 

The  Second  Division,  being  equally  divided  in  opinion,  pronounced  an  interlocutor 
appointing  the  cause  to  be  heard  before  the  Judges  of  the  Second  Division  with  the 
addition  of  three  Judges  of  the  First  Division. 

The  case  was  thereafter  debated  before  the  Second  Division  Judges  and  the  Lord 
President,  Lord  Gurriehill,  and  Lord  Ardmillan. 

Argued  for  the  reclaimers ; — 1st,  As  to  the  refreshment-rooms. — ^The  refreshment- 
rooms  are  not  occupied  by  the  railway  company,  but  by  a  tavern-keeper,  for  his  own 
profit.  He  is  the  master  of  the  premises,  and  the  occupation  is  profitable  to  himself 
alone.  The  accommodation  afforded  is  not  limited  to  travellers  by  the  railway,  for 
any  one  may  use  the  rooms.  It  is  merely  a  refreshment-room  conveniently  situated 
for  travellers  by  the  line,  but  it  might  equally  well  be  outside  the  station  sJtogether, 
as  is  the  case  in  many  places.  Then,  if  the  room  were  actually  outside  the  station, 
it  clearly  could  not  be  a  proper  part  of  the  imdertaking  of  the  company.  If  a  tavern 
is  to  be  held  a  part  of  the  undertaking,  why  should  not  an  hotel  ?  yet  that  has  never 
been  maintained.  A  refreshment-room  may  foster  the  passenger  trade  of  the  railway, 
but  so  mav  coal-depots,  yet  they  do  not  form  part  of  the  undertaking.  Waiting- 
rooms  at  the  stations  are  in  a  different  position.  They  are  clearly  necessary  for  the 
acconmiodation  of  passengers  waiting  for  trains.  The  railway  company  are  in  the 
exclusive  possession  of  them,  and  no  extra  charge  it  made  for  their  use.  They  are 
necessarily  connected  with  the  trade  of  carrying  passengers.  2d,  Book-stalls. — These 
are  in  the  same  category  as  refreshment-rooms.  The  one  ministers  refreshment  to 
the  body,  the  other  to  the  mind  of  the  railway  traveller,  but  neither  is  necessary  for 
his  accommodation.  3d,  Cab-stands. — Cab-stands  are  in  the  same  position.  The 
only  peculiarity  is  that  the  tenant  has  not  the  exclusive  occupation.  * 

Argued  for  the  suspenders  ; — If  the  subjects  in  question  are  not  part  of  the  under- 
taking of  the  railway,  then  they  are  not  lawful,  and  the  company  might  be  interdicted 
from  carrying  on  the  refreshment-rooms,  &c.  by  any  shareholder.  The  doctrine  of 
Adamson's  case  is,  that  the  station  and  everything  connected  with  it  on  the  principle 
of  reasonable — though  not  absolute — necessity,  is  part  of  the  undertaking  of  the  com- 
pany. The  reasonableness  must  be  judged  according  to  the  notions  and  ideas  of  the 
day.  The  time  may  come  when  many  conveniences — baths,  and  such  like — not  now 
forming  part  of  a  railway  station,  may  be  so  regarded ;  for  the  principle  of  necessity 
is  elastic,  and  must  conform  to  the  views  of  the  day.  So  regarding  the  question,  it 
is  not  reasonable  to  say  that  when  a  railway  company,  having  statutory  power  to  con- 
struct stations,  erects  a  station  with  refreshment-rooms,  it  goes  beyond  the  statute, 
and  acts  illegally.  A  refreshment-room  is  not  like  carrying  on  a  hotel — or  contracting 
for  steamers — or  constructing  piers.  These  latter  works  may  be  proper  enough  in 
one  view  as  feeders  to  the  railway,  but  they  are  objectionable  as  forming  no  part  [650]  of 
the  undertaking  of  the  railway  for  which  the  company  was  incorporated.     If,  then, 

their  newspapers  and  serials.  A  sum  of  money  might  be  paid  yearly  for  the  monopoly 
of  the  platform  for  this  purpose.  The  Lord  Ordinary  does  not  think  the  case  varied 
merely  by  there  being  superadded  the  benefit  of  a  stall. 

"  The  case  of  the  cabstands  appears  the  clearest  of  all ;  for  here  there  is  nothing 
in  question,  but  a  sum  paid  yearly  by  the  cab  master,  for  the  exclusive  privilege  of 
being  allowed  to  keep  his  cabs  standing  on  the  interior  causeway  of  the  [649]  platform. 
This  cannot,  as  the  Lord  Ordinary  thinks,  be  construed  into  a  separate  heritage  pos- 
sessed by  the  company,  to  be  valued  and  taxed  separately  from  the  undertaking  of 
the  railway. 

**  It  is  said  that  the  matter  of  this  valuation  was  brought,  under  the  statute,  before 
the  magistrates,  who  decided  against  the  railway  company.  But  the  magistrates 
were  only  entitled  to  determine  on  the  accuracy  of  the  valuation  in  cases  admittedly 
falling  within  the  province  of  the  burgh  assessor,  and  not  on  the  question  whether 
the  subject  was  legally  assessable  as  part  of  the  railway,  or  as  a  separate  heritage  within 
the  burgh.  Any  proceedings  before  the  magistrates  could  not  form  res  judicata  in 
the  present  controversy." 

*  Anderson  v.  Union  Canal,  Jan.  12,  1847,  9  D.  402 ;  Edinburgh  and  Glasgow 
Railway  v.  Adamson,  &c.,  March  10,  1853,  15  D.  537,  Affid.  on  appeal,  2  Macq.  331 ; 
same  case,  June  28,  1855,  17  D.  1007 ;  and  Edinburgh,  Perth,  and  Dundee  Railway 
V.  Arthur,  Dec.  22,  1854.  17  D.  252. 
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the  company  is  entitled  to  build  a  stationj[with  a  refreshment-room — which  seems 
plain — how  does  it  matter  how  they  use  it  ?  ,  They  farm  it  out  because  it  is  more  con- 
venient, but  the  company  would  not  go  beyond  their  statute  although  they  provided 
refreshments  themselves.  They  provide  passengers  with  hot  water  for  their  feet, 
and  charge  for  it  in  the  ticket ;  and  they  give  brandy  and  water,  and  charge  for  it 
separately ;  but  there  is  no  difference  between  the  cases  in  principle.  The  occupant 
is  the  servant  of  the  company,  placed  there  for  the  convenience  of  passengers.  Again, 
the  left-luggage  room  is  a  convenience,  for  the  use  of  which  a  separate  charge  is  made, 
yet  it  forms  a  portion  of  the  station ;  but  luggage  is  not  refused  because  it  is  not  given 
in  by  a  traveller.  The  point  of  the  argument  is,  that  all  these  things  exist  for  the 
convenience  of  passengers ;  that  they  insist  for  the  accommodation ;  and  that  it  is 
reasonable  that  they  should  have  it.  The  criterion  whether  it  is  reasonable  is— does 
it  pay  1    If  it  pays  it  is  reasonable. 

As  to  the  book-stands  and  cab-stands,  the  argument  rests  on  the  same  footing, 
only  the  cases  are  much  stronger.  The  right  of  the  tenants  is  only  a  franchise.  The 
rent  paid  by  them  is  for  a  legitimate  and  necessary  use  of  the  station  for  the  convenience 
of  passengers. 

The  case  was  advised  on  20th  March  1866. 

Lord  Gurriehill. — The  questions  in  this  case  are,  whether  the  North  British 
Sailway  Company  is  liable  to  he  assessed  for  poor-rates,  as  owners  of  the  refreshment- 
rooms,  the  booknstalls,  and  the  cab-stands,  at  their  stations  in  Edinburgh,  on  the  footing 
that  these  subjects  are  to  be  valued  separately  as  lands  and  heritages,  *"  other  than 
the  lands  and  heritages  of  railway  and  canal  companies,"  in  t«rms  of  the  3d  section 
of  the  Lands  Valuation  Act,  17  &  18  Vict.  c.  94 1  and  whether  the  parties  to  whom 
they  are  said  to  have  let  these  subjects  are  assessable  for  such  rates  on  the  footing  of 
their  being  tenants  or  occupiers  of  such  lands  and  heritages  1  The  suspenders  maintain 
that  all  these  subjects  are  parts  of  the  undertaking  of  the  railway  company,  in  the 
meaning  of  the  21st  section  of  that  statute,  and,  as  such,  are  assessable  only  as  integral 
parts  of  the  composite  subject  of  which  that  undertaking  consists.  I  shall  state  my 
opinion  on  these  questions  as  to  each  of  these  subjects  separately. 

I.  The  Refreshment-Rooms. — The  first  remark  regarding  them  is,  that  it  is  admitted 
judicially  by  the  parties  in  a  joint  minute  that,  as  matter  of  fact,  these  apartments 
are  within  and  form  part  of  the  station-houses.  They  are  not  in  the  predicament 
of  being  hotels,  taverns,  or  other  places  of  entertainment  without  the  stations,  but  are 
integral  parts  of  the  edifices  erected  by  the  company  as  stations. 

The  next  remark  is,  that,  as  matter  of  law,  the  stations  of  railways,  including  the 
station-houses  erected  thereon  by  the  company  for  carrying  on  its  undertaking,  are 
parts  of  the  composite  subject  denominated  the  railway.  This  was  settled  by  the 
judgment  of  this  Court  in  the  case  of  the  Edinburgh  and  Glasgow  Company  v.  Adamson, 
10th  March  1853,  aflSrmed  on  appeal  11th  June  1855  (Macqueen,  ii.  331).  This  being 
the  case,  the  apartments  in  question,  before  they  were  let  as  refreshment-rooms,  were, 
as  integral  parts  of  the  station-buildings,  included  within  the  undertaking  of  the  railway 
company ;  and  hence  the  question  appears  to  me  to  be,  whether  or  not  the  effect  of 
the  transactions,  which  are  founded  upon  as  being  leases  of  these  apartments  as  refresh- 
ment-rooms, had  the  effect  of  changing  their  original  character,  and  of  making  them 
cease  to  be  parts  of  the  undertaking  of  the  company  1 

In  the  consideration  of  this  question,  we  must  be  on  our  guard  against  being  misled 
by  the  mere  names  by  which  the  parties  called  these  transactions.  Their  legal  effect 
must  be  determined  according  to  what  was  thereby  actum  et  iractatum,  between  the 
parties  ;  and  we  must  examine  the  stipulations  in  these  a^eements  in  order  to  ascertain 
what  is  truly  their  import  and  effect. 

The  distinguishing  character  of  these  transactions  is,  that  the  apartments  are 
thereby  devoted  exclusively  to  the  accommodation  of  the  railway  passengers,  and 
are  subject  to  such  regulations  as  may  be  made  at  any  time  by  the  railway  company 
[651]  itself.  The  first  head  of  the  document  relative  to  the  apartment  in  the  Waverley 
Station  (and  the  agreement  relative  to  the  other  station  is  in  the  same  terms)  bears, 
that  it  is  "  for  the  purposes  of  a  refreshment-room  "  the  premises  are  let.  And  the 
sixth  condition  expressly  stipulates,  "  that  the  said  refreshment-rooms  shall  only  be 
open  for  the  accommodation  of  persons  travelling  by  the  railway,  and  shall  be  subject 
to  such  regulations  as  may,  from  time  to  time,  be  issued  by  the  first  parties  (the  railway 
company),  and  the  second  party  (the  lessee)  shall  comply  with  such  order."    It  is  also 
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stipulatoJ  by  the  second  condition,  that  the  second  party  "  shall  keep  the  rooms  open 
during  the  running  of  the  passenger  trains, — the  nours  being  assumed  to  be  from 
the  earliest  passenger  train  in  the  morning  to  the  latest  in  the  eyening."  By  the  third 
condition,  the  second  party  is  authorised  to  sell  wines,  spirits,  ales,  &Cw,  to  these  railway 
passengers.  But  he  is  prohibited  from  exacting  from  them  prices  exceeding  those 
specified  in  a  schedule  annexed  to  the  document ;  and  the  railway  company  is,  by 
the  fourth  condition,  left  at  liberty  "  to  object  to  and  order  the  discontinuance  of  any 
particular  kind  of  refreshment,  on  account  of  inferior  quality,  or  other  objectionable 
cause."  The  furnishings  also  of  the  rooms  belong  to  the  railway  company ;  and  the 
second  party  is  taken  bound  to  maintain  them  in  good  condition.  The  rent  payable 
by  the  second  party  for  the  rights  conferred  upon  him  by  this  agreement  is  £250 
yearly. 

Had,  then,  that  transaction  the  effect  of  making  this  apartment  cease  to  be  in 
the  predicament  in  which  it  previously  was,  of  being  a  part  of  the  station  in  which 
it  is  situated,  and,  as  such,  part  of  the  undertaking  of  the  railway  company  to  which 
it  belongs  1  I  think  that  the  agreement  had  not  that  effect.  On  the  contrary,  the 
company  thereby  expressly  devoted  that  apartment  and  its  furniture  to  the  accom- 
modation of  its  own  passengers ;  and  these  passengers  accordingly  have  the  use  of 
this  furnished  apartment,  as  well  as  of  the  waiting-rooms  in  the  station.  They  axe 
even  secured  in  the  exclusive  use  of  this  apartment ;  the  second  party  not  being  entitled 
to  allow  any  other  persons  to  intrude  upon  them  there.  And  one  of  the  exclusive 
privileges  which  was  thereby  secured  to  these  passengers  was  that  of  obtaining  refresh- 
ments there  at  a  price  not  exceeding  that  set  forth  in  the  schedule.  Farther  still, 
the  company  reserved  to  itself  the  uncontrollable  power  of  making  such  regulations  as 
it  might,  from  time  to  time,  think  proper,  for  the  accommodation  of  its  passengers 
in  this  department ;  and  the  second  party,  without  being  consulted  as  to  such  regula- 
tions, is  bound  to  obey  them.  I,  therefore,  cannot  see  how  the  company,  by  entering 
into  such  an  agreement,  deprived  this  apartment  of  its  original  character  of  being  a 
part  of  the  company's  undeitaking.  Although  it  obtained  from  the  other  party  to 
the  agreement  right  to  exact  a  yearly  sum  for  the  right  thereby  conferred  upon  him, 
yet  that  right  consisted  merely  of  the  exclusive  primage  of  furnishing  refreshments 
at  or  below  certain  fixed  prices  to  such  of  the  railway  passengers  as  might  think  proper 
to  avail  themelvcs  of  the  accommodation  and  privileges  secured  to  them.  What  was 
let  to  him,  in  so  far  as  the  transaction  can  be  called  a  lease,  was  only  the  exclusive  privi- 
lege of  furnishing  refreshments  to  such  of  the  railway  passengers  as  should  think  proper 
to  avail  themselves  of  this  accommodation. 

Suppose  that  the  North  British  Bailway  Company  had,  under  legislative  authority, 
let  their  undertaking  to  another  railway  company  for  a  certain  stipulated  rent,  such 
lease  would  surely  have  included  the  refreshment-room,  subject  to  the  agreement,  as 
part  of  that  undertaking.  The  North  British  Railway  Company  would  not  have 
retained  right  to  draw  the  yearly  sum  payable  for  the  use  of  the  room,  and  the  un- 
qualified power  of  making  regulations  regarding  it.  These  rights  would  certainly 
have  passed  to  the  lessee  of  the  undertaking ;  and  the  passengers  carried  on  the  railway 
by  them  would  have  been  entitled  to  the  enjoyment  of  the  privileges  secured  to  the 
railway  passengers  by  the  agreement.  But  this  would  not  have  been  the  case  if  the 
apartment  had  ceased  to  be  part  of  the  undertaking. 

This  being  so,  it  follows  that  the  other  party  to  the  agreement  was  not  a  tenant  or 
occupant  of  the  apartment  and  its  furniture  in  the  meaning  of  the  statute.  It  may 
well  be  doubted  whether  the  North  British  Bailway  Company  could,  by  such  a  private 
agreement,  have  let  either  the  whole  or  any  part  of  its  imdertaking.  But,  at  all  events, 
it  appears  to  me,  that  the  party  with  .whom  it  transacted  did  not  by  that  agreement 
acquire  the  power  or  rights  of  a  tenant  of  a  house.  He  was  not  entitled  to  the  ex- 
clusive occupation  of  it.  On  the  contrary,  he  could  not  exclude  [652]  any  of  the  rail- 
way passengers  from  using  it.  He  could  not  even  admit  any  other  person  whatever 
to  use  it,  or  to  intrude  upon  the  railway  passengers  there.  He  was  bound  to  obey 
and  carry  into  effect  any  regulations  which  the  railway  company  might  make  from 
day  to  day  for  the  use  of  the  apartment.  And  although  he  had  the  monopoly  of  supply- 
ing refreshments  to  the  railway  passengers  in  that  apartment,  he  could  charge  them 
only  the  prices  fixed  by  the  company ;  and,  as  already  stated,  his  right  under  the 
agreement  consisted  merely  in  the  exclusive  privilege  of  making  such  furnishings 
to  these  passengers.    I  think  that  the  enjoyment  of  that  privilege  no  more  made  him 
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tenant  or  occupant  of  the  apartment  in  which  these  furnishings  are  made,  than  the 
similar  privilege  conferred  on  the  steward  of  a  passenger  sailing  packet  makes  him  the 
tenant  or  occupant  of  the  dining-cabin  of  the  vessel.  His  position  is  not  that  of  a 
tenant  of  lands  and  heritages ;  and,  instead  of  being  the  proper  occupant  of  the  apart- 
ment, his  function  is  merelv  to  administer  refreshments  to  the  railway  passengers, 
for  the  accommodation  of  whom  exclusively  it  is  set  apart. 

As  already  stated,  the  agreement  as  to  the  refreshment-room  at  the  other  station 
was  in  the  same  terms ;  and  I  come  to  the  same  conclusion  as  to  it. 

II.  The  same  reasoning  apphes  a  fortiori  to  the  book-stalls.  These  are  placed 
not  only  within  the  stations,  but  upon  their  very  platforms ;  and  it  is  impossiole  to 
maintain,  that  by  authorising  such  a  use  to  be  made  of  their  platforms,  the  railway 
company  severed  the  sites  of  these  stalls  from  their  platforms,  and  from  their  under- 
taking, of  which  the  stations,  including  the  platforms  there,  are  integral  parts. 

Ul.  Still  clearer  is  it,  in  mv  opinion,  that  for  the  same  reason  that  part  of  the  plat- 
form on  which  cabs  are  aUowed  to  draw  up  and  wait  for  the  accommodation  of  the  rail- 
way passengers  continues  to  be  part  of  the  undertaking  of  the  railway  company. 

The  result  is,  that  in  my  opinion  the  reasons  of  suspension  and  interdict  ought 
to  be  sustained,  and  the  interdict  declared  to  be  perpetual. 

Lord  Neavbs. — By  the  Valuation  of  Lands  Act,  17  &  18  Victoria,  c.  91,  two  modes 
of  valuation  are  to  l)e  resorted  to,  according  to  the  nature  of  the  subjects  valued. 
Ordinary  subjects  are  to  be  valued  severaUy  and  individually  by  assessors,  to  be 
appointed  by  the  commissioners  of  supply  of  every  coimty,  and  the  magistrates  of 
every  borough ;  while,  on  the  other  hand,  railways  and  canals  are  to  be  valued  in  a 
peculiar  manner  by  a  special  assessor,  to  be  appointed  bv  the  Crown.  The  principles 
and  results  of  these  two  modes  of  valuation  are  essentially  different,  and  it  may  often 
be,  as  it  seems  to  be  here,  a  matter  of  practical  importance  whether  a  particular  sub- 
ject shall  be  valued  separately  by  the  ordinary  assessor,  or  shall  be  held  as  an  adjunct 
of  a  railway  or  canal,  so  as  to  be  included  in  the  valuation  of  those  subjects  made  by 
the  special  assessor.  The  mode  of  valuing  individual  subjects  of  the  ordinary  kind 
i&  by  ascertaining  the  rent  at  which  one  year  with  another  they  might  be  reasonably 
expected  to  let.  The  mode  of  valuing  railways  and  canals,  including  the  lands  and 
heritages  attached  to  them,  is  more  compUcated.  The  special  assessor  is  to  inquire 
into,  and  fix  ir^  cumulo,  the  yearly  rent  or  value  of  all  lands  and  heritages  belonging 
to  or  leased  by  each  railway  and  canal  company,  and  forming  part  of  the  undertaking, 
including,  inter  alia,  the  cost  of  the  stations  and  other  houses  and  places  of  business 
of  or  connected  with  the  imdertaking ;  and  then  the  yearly  rent  or  value  of  any  rail- 
way or  canal,  in  any  parish,  county,  or  borough,  is  to  be  ascertained  in  this  way : 
There  is  to  be  deducted  from  the  cwmuLo  yearly  rent  or  value  of  the  whole  undertaking 
a  sum  equal  to  three  per  cent,  of  the  whole  cost  of  stations  and  other  erections ;  then 
this  diminished  cwmulo  rent  or  value  is  to  be  apportioned  in  each  parish,  county,  or 
borough,  according  to  the  length  of  the  line  within  each ;  and  finally,  a  sum  is  to  be 
added  equal  to  three  per  cent,  of  the  cost  of  the  stations  and  erections  situated  within 
each  parish,  county,  and  borough  respectively. 

A  question  has  Ixere  arisen  as  to  the  manner  in  which  certain  subjects  belonging 
to  the  North  British  Bailway  Company  shall  be  dealt  with.  These  subjects  are  certain 
cab-stands,  refreshment-rooms,  and  book-stalls  at  or  near  the  stations  of  the  North 
British  Bailway  at  Waverley  Bridge,  Princes  Street,  and  Scotland  Street  respectively. 
The  dispute  originally  included  certain  coal-depots,  but  that  part  of  the  question  has 
been  withdrawn  from  consideration.  The  case  therefore  relates  merely  to  the  cab- 
stands, refreshment-rooms,  and  book-stalls  in  question. 

The  railway  and  its  sileged  tenants  in  those  subjects  complained  originally  of 
[653]  the  assessment  made  upon  them  for  the  year  1863-64;  but  from  the- corre- 
spondence and  other  documents  produced,  it  would  appear  that  the  condition  of  things 
as  they  have  stood  since  that  date  is  also  to  be  taken  into  view. 

I  shall  first  deal  with  the  question  as  to  the  refreshment-rooms.  These  are  de- 
scribed in  the  joint  minute  for  the  parties,  article  1 ;  and  there  have  since  been  pro- 
duced with  regard  to  them,  by  order  of  the  Court,  the  missives  of  lease  and  certificates 
or  license  as  to  the  refreshment-rooms  both  at  the  Waverley  and  at  the  Princes  Street 
stations  of  the  company.  The  condition  of  these  premises  as  affected  by  these  docu- 
ments is  now  to  be  considered 

By  the  21st  section  of  the  Valuation  Act,  the  special  assessor  is  to  fix  the  rent  or 
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value  of  all  lands  and  heritages  belonging  to  or  leased  by  each  railway,  and  "  forming 
part  of  its  undertaking."  By  this  clause,  then,  any  particular  and  visible  subject  can 
only  be  excluded  from  the  ordinary  valuation,  and  included  in  the  railway  valuation, 
provided  it  fall  under  this  double  category — 1st,  that  it  belongs  to  or  is  leased  by  the 
railway ;  2d,  that  it  forms  part  of  its  undertaking.  It  is  not  enough  that  a  subject 
shall  belong  to  the  railway,  it  must  also  form  part  of  its  undertaking ;  and  the  reason 
of  this  limitation  is  obvious.  A  railway  company  may  legitimately  come  to  be  the 
owners  of  many  subjects  not  forming  part  of  its  undertaking.  It  may  have  right  to 
fields  which  are  put  to  ordinary  agricmtural  uses,  or  to  houses  which  are  let  to  ormnary 
tenants  on  ordinary  terms.  It  is  plainly  not  the  object  of  the  Valuation  Act  to  exempt 
such  subjects  from  ordinary  valuation  and  assessment.  If  it  is  not  enough  to  bring 
them  under  the  railway  clauses  that  subjects  belong  to  the  railway,  neither  is  it  enough 
that  the  subjects  lie  contiguous  to  or  continuous  with  the  undoubted  works  of  the 
company.  It  is  not  the  locality  but  the  character  and  uses  of  the  subjects  that  must 
determine  this  question.  It  is  needless,  however,  to  dwell  on  this  matter  at  length, 
because  I  understand  it  to  be  conceded,  and  hold  it  at  any  rate  to  be  indisputable,  that 
an  inn  or  hotel,  though  belonging  to  a  railwav  company,  and  even  situated  within 
the  limits  of  its  station,  of  which  there  are  well  known  examples,  would  not  be  held 
to  be  part  of  its  undertaking,  and  so  exempted  from  valuation. 

The  present  case  comes  in  this  way  to  a  narrow  issue.  On  the  one  hand,  it  is  clear 
that  a  mere  waiting-room,  held  and  used  by  the  company  as  a  shelter  for  passengers, 
would  be  part  of  the  undertaking,  while,  on  the  other  hand,  an  inn  or  hotel,  though 
in  the  same  local  position,  would  not  be  held  part  of  the  undertaking.  To  which, 
then,  of  these  two  classes  is  a  refreshment-room  to  be  assigned  or  assimilated  %  Is 
it  to  be  a  waiting-room,  or  is  it  to  be  a  hotel  1 

Now,  in  the  first  place,  there  is  this  feature  about  refreshment-rooms,  at  least,  as 
here  represented  to  us,  that  they  are  not  held  or  occupied  by  the  railway  company,  but 
by  a  tenant.  I  do  not  wish  to  decide  this  question  upon  the  mere  use  of  a  word.  I 
think  we  are  entitled  and  bound  to  inquire  whether  tne  tenancy  said  to  exist  here  is 
or  is  not  a  true  tenancy  in  the  legal  sense  of  the  word.  But  when  the  facts  are 
examined  as  to  the  refreshment-rooms,  I  think  it  clear  that  all  the  requisites  of  a  true 
tenancy  concur.  There  are  premises  to  be  tenanted,  there  is  a  tenant  who  occupies 
them,  and  there  is  a  rent  that  is  paid  for  them.  The  description  given  of  the  premises 
by  the  partios,  and  in  the  documents  produced,  is  conclusive  as  to  the  premises  being 
the  proper  subject  of  a  lease ;  and  there  is  also,  as  I  conceive,  undoubted  proof,  not 
only  that  the  occupation  of  the  premises  is  given  over  by  the  railway  company,  but 
that  the  relation  between  the  company  and  the  occupant  is  that  of  landlord  and  tenant. 

It  has  been  suggested  in  argument  that  the  occupant  of  these  refreshment-rooms 
is  rather  to  be  considered  as  a  servant  of  the  railway  company,  employed  by  them  as 
a  hand  for  supplying  refreshments  to  their  passengers.  I  cannot  conceive  how  this 
view  can  be  extracted  from  the  facts  and  documents  before  us.  If  the  occupant  were 
the  company's  servant,  the  profit  and  loss  of  the  concern  would  be  the  company's ; 
whereas  all  that  here  falls  to  the  company  is  the  fixed  rent,  while  the  occupant  runs 
the  risk  of  not  making  even  so  much  by  the  business,  and  has  also  the  chance  of  making 
much  more,  which  will  entirely  belong  to  himself.  Again,  if  the  occupant  were  the 
servant  and  the  company  the  masters,  the  liquors  and  refreshments  would  bdong 
to  the  company,  and  they  would  be  liable  to  the  wholesale  dealers  that  supply  them ; 
but  there  is  no  room  for  suggesting  any  such  inference  as  that.  Further,  if  the  occu- 
pant were  a  mere  servant,  he  would  be  dismis-[654}^i^lo  at  a  moment's  notice,  becau^ 
a  servant  having  no  independent  possession  must  leave  his  master's  premises  when 
required,  subject  to  any  claim  of  damages  which  he  may  have  for  breach  of  contract ; 
but  here  I  see  no  reason  to  doubt  that  the  tenant  could  maintain  his  possession  against 
the  landlord  during  the  term  of  his  lease,  or  until  it  is  duly  put  an  end  to  under  some 
of  its  special  stipulations.  In  so  far,  therefore,  as  regards  the  matter  of  tenancy  and 
occupancy,  it  is  clear  that  these  refreshment-rooms  come  under  the  same  category 
with  an  inn  or  hotel,  and  not  under  that  of  a  mere  waiting-room  or  place  of  shelter. 

But,  in  the  next  place,  these  refreshment-rooms  are  let  to  a  tenant  and  occupant 
for  the  purpose  of  his  carrying  on  a  separate  trade  and  business  of  his  own,  which  is 
not  a  necessary  part  of  a  railway  company's  duties  or  functions.  It  is  not  necessary 
here  to  determine  whether  a  railway  company  could  carry  on  themselves  the  business 
of  supplying  refreshments  to  their  passengers.     I  greatly  doubt  it ;  and  although  some 
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tnfliog  attempt  of  that  kind  might  not  be  interfered  with,  I  consider  that  on  any 
large  scale  it  would  be  looked  upon  as  a  speculation  of  buying  and  selling  wholly  foreign 
to  their  proper  business,  whether  as  road  proprietors,  or  as  carriers,  fi;  secrms  enough 
to  say  that  this  has  not  here  been  done,  and  I  believe  it  has  never  been  attempted  by 
any  railway  company ;  and  probably  a  further  diflSiculty  would  be  found  in  obtaining 
a  certificate  or  license,  which  I  doubt  if  any  magistrate  or  the  excise  would  grant, 
except  to  individuals  who  could  be  proceeded  against ;  and  it  would  certainly  be  a 
strange  thing  if  the  funds  of  a  railway  company  could  be  attached  for  the  breach  of  a 
publican's  certificate. 

The  case  we  have  here  to  deal  with  seems  a  very  clear  one.  The  tenants  of  the 
refreshment-rooms  in  question  have  obtained  certificates  as  for  public-houses,  for 
the  sale  of  exciseable  liquors  within  the  premises  in  question,  and  on  the  usual  con- 
ditions, and  the  relative  excise  licenses  have  also  been  granted  for  carrying  on  the 
trade  of  a  publican  on  that  footing.  The  refreshmelit-rooms  in  question,  therefore, 
are  parted  with  by  the  railway  company  for  the  purpose  of  another  occupant  therein 
carrying  on  a  trade  of  his  own,  at  his  own  risk.  This  is  surely  not  a  devolution  on  the 
occupant  of  any  functions  belonging  to  the  railway  company,  but  a  demise  or  location 
by  the  company  of  their  property  for  a  rent,  to  enable  the  occupant  to  carry  on  a 
different  undertaking  of  his  own.  In  this  respect  also,  therefore,  the  refreshment- 
rooms  here  stand  in  the  predicament  of  an  inn,  and  not  of  a  waiting-room. 

But  further,  there  is  the  closest  analogy  between  these  refreshment-rooms  and 
an  inn  or  hotel.  These  refreshment-rooms  are  licensed  as  public-houses,  and  the 
license  which  the  tenants  hold  from  the  excise  is  for  an  inn,  which  is  included  in  the 
idea  of  a  public-house.  It  is  true  that  in  two  of  the  agreements  produced,  it  is  stipulated 
by  the  company  that  these  rooms  should  only  be  open  for  persons  travelling  by  the 
railway,  though  this  does  not  appear  to  have  been  stipulated  in  the  other  agreement. 
But  I  conceive  that  this  makes  no  difference.  If  a  public-house,  open  to  all  the  world, 
resembles  an  inn  that  is  eSqually  open,  a  public-house  or  tavern  limited  to  a  certain 
class  will  equally  resemble  an  inn  or  hotel  limited  to  the  same  class.  In  point  of  fact, 
the  limitation  never  can  mean  anything  else  than  that  the  parties  who  are  passengers 
are  to  have  a  preference,  or  that  those  only  are  to  be  looked  to  who  get  admission  to 
the  railway  station.  But  supposing  a  hotel  established  on  the  same  footing,  if  that 
would  not  be  part  of  the  company's  undertaki^,  I  think  it  impossible  to  hold  that  a 
refreshment-room  is  in  a  different  position.  The  difference  of  a  few  beds  kept  for 
passengers  arriving  late,  or  meaning  to  leave  early,  would  make  the  refreshment-room 
into  an  inn  or  hotel,  and  that  difference  seems  to  me  one  of  degree  merely,  and  not  in 
character. 

There  are  two  grounds  of  argument  which  have  been  urged  in  favour  of  the  railway 
company,  which  I  shall  shortly  notice.  1.  It  is  said  that  the  lease  of  the  refreshment- 
rooms  is  made  subject  to  conditions  and  regulations  by  the  company ;  but  I  do  not 
think  that  these  can  change  its  character.  A  proprietor  establishing  an  inn  at  his 
own  door  may  subject  it  to  regulation  for  his  own  convenience,  but  that  would  not 
otherwise  affect  it.  2.  It  is  said  that  these  refreshment-rooms  are  established  for  the 
benefit  of  the  company,  and  to  promote  their  traffic,  by  consulting  the  convenience 
of  travellers.  But  the  same  might  be  done  by  establishinjg  an  inn  or  hotel,  or  by  setting 
up  a  bazaar  or  series  of  shops  to  be  occupied  by  [656]  different  tradesmen  for  the  sale 
of  articles  connected  with  traveUing.  Such  subjects,  however,  would  plainly  be  no 
part  of  the  company's  undertaking. 

In  conclusion,  I  would  observe,  that  according  to  the  system  of  local  taxation 
established  in  this  country,  some  taxes  are  laid  upon  owners,  and  some  upon  occupiers. 
If  the  railway  company  are  here  the  owners  and  the  tenants  the  occupiers  of  these 
refreshment-rooms,  why  should  that  mode  of  assessment  not  be  followed  out  ?  and 
why  should  the  valuation-roll  not  furnish  the  materials  for  doing  so  ?  Again,  by  the 
constitution  of  this  country,  the  tenants  and  occupiers  of  certain  premises  are  entitled 
to  the  elective  franchise.  I  have  no  doubt  that  a  tenant  and  occupant  of  premises 
like  these,  which  are  of  large  value,  could  claim  the  franchise,  and  the  Valuation 
Act  is  intended,  inter  alia,  to  supply  evidence  of  that  value.  Apart  from  the  special 
clauses  in  the  Act,  the  ordinary  valuation  would  have  exhibited  these  tenants  as  the 
occupants  of  subjects  affording,  the  franchise,  and  I  think  it  is  not  to  be  presumed 
that  the  Valuation  Act  meant  to  blot  such  parties  out  of  the  valuation-book,  or  to 
ignore  altogether  the  independent  position  which  they  seem  to  occupy. 
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On  all  these  grounds,  I  am  of  opinion  that  the  refreshment-rooms  in  Question  are 
not  to  be  valued  along  with  the  other  railway  premises,  but  are  to  be  subject  to  the 
ordinary  mode  of  valuation  by  the  assessor  of  the  burgh. 

With  resard  to  the  cab-stands  and  book-stalls,  I  am  <rf  a  different  opinion,  and  upon 
this  ground,  that  in  neither  of  these  cases  does  there  appear  to  be  a  proper  tenancy, 
or  a  proper  subject  of  tenancy.  With  regard  to  the  cab-stand,  the  agreement  of  the 
parties  merely  lets  the  exclusive  privilege  of  supplying  with  cab  accommodation  the 
passengers  arriving  by  the  company's  trains ;  and  in  Uke  manner,  as  to  the  book- 
stalls, there  is  merely  let  the  exclusive  privilege  of  retailing  books  and  newspapers 
at  the  stations.  The  tenant,  indeed,  as  he  is  called,  agrees  to  erect  a  book-stall,  but 
no  premise  are  truly  let,  and  no  permanent  structure  of  any  kind  is  stipulated  for. 
These,  therefore,  seem  to  be  merely  grants  of  access  to  the  station  or  platform  for 
certain  purposes,  with  an  exclusion  of  any  competitors  in  that  business.  I  do  not 
think  that  this  is  a  proper  lease  of  any  portion  of  the  company's  buildings  or  property. 

On  these  grounds,  I  am  of  opinion  that  in  so  far  as  regards  the  cab-stands  and 
book-stalls,  the  interlocutor  complained  of  ought  to  be  adhered  to,  but  that,  as  to  the 
refreshment-rooms,  it  ought  to  be  altered,  and  a  finding  made  that  these  premises 
ought  not  to  be  comprehended  in  the  valuation  of  the  railway  undertaking  by  the 
assessor  of  railways,  but  are  properly  the  subject  of  a  separate  valuation  by  the  ordinaiy 
assessor  for  the  burgh. 

Lord  PREsmsNT. — ^Looking  to  all  the  facts  of  the  case,  I  am  of  the  same  opinion 
as  Lord  Neaves. 

Lord  Justige-Clerk. — ^I  concur  in  the  opinion  of  Lord  Neaves. 

Lord  Gowan. — I  concur  in  the  opinion  of  Lord  CurriehilL 

Lord  BsimoLME. — I  concur  in  the  opinion  of  Lord  Curriehill. 

Lord  Ardiollan. — I  am  of  the  same  opinion  as  Lord  Neaves. 

The  following  interlocutor  was  pronounced : — **  The  Lords  of  the  Second  Division 
having,  along  with  three  Judges  of  the  First  Division,  heard  counsel  on  the  reclaiming 
note  for  the  respondents,  in  conformity  with  the  opinion  of  the  majority  of  all  the 
seven  Judges,  recall  the  interlocutor  complained  of:  Find  that  the  cab-stands  aiKl 
book-stalls  at  the  station  of  the  complainers*  railway  fall  to  be  comprehended  in  the 
valuation  of  the  railway  by  the  assessor  of  railways ;  but  find  that  the  refreshments 
rooms  at  the  said  stations  fall  to  be  made  the  subject  of  a  separate  valuation  by  the 
assessor  of  the  city  of  Edinburgh,  within  which  the  said  refresmnent-rooms  are  situate, 
and  are  liable  to  be  assessed  on  such  valuation:  Therefore  sustain  the  reasons  of 
suspension,  and  suspend  and  interdict  in  terms  of  the  prayer,  in  so  far  as  concerns 
the  said  book-stalls  and  cab-stands  :  But  as  regards  the  said  refreshment-rooms,  repel 
the  reasons  of  suspension  and  interdict,  and  decern :  Find  neither  party  entitled  to 
expenses." 

Dalbcahot,  Wood,  &  Cowan,  W.S.— Albu^ander  Greig,  S.S.C— Agents. 


No.   126.  IV.  Macphebson,  656.    20  Mar.  1866.*    2d  Div.— Exchequer 

Cause,  L 

The  Queen,  Oomplainer.— iSaZ.-fi^en.  Yamtg—Ratherfurd. 
James  Gilroy  and  Edward  Gilroy,  Defendants.— CZerA;— J.  G.  Smith. 

Master  and  Servant — Exchequer — Information. — Opinion  by  the  Court  upon  a  case 
in  Exchequer,  that  an  information  against  brewers  for  retailing  beer  without  a 
license  and  certificate  to  do  so,  by  means  of  their  servant,  was  rightly  dismissed, 
because  the  sale  by  the  servant  was  without  the  knowledge  of  the  masters,  and  not 
within  the  scope  of  the  servant's  duty. 

Expenses — Exchequer — Crown, — ^The  Justices  at  Quarter  Sessions  dismissed  an  infor- 
mation against  a  party  for  retailing  beer  without  a  license,  and  found  the  Crown 

*  Decided  March  6,  1866. 
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liable  in  costs.    Opinion  by  the  Courts  that  the  Justices  had  not  power  to  award 
costs  against  the  Crown. 
Question,  Can  the  Court,  on  returning  an  opinion  on  a  case  stated  by  Quarter  Sessions 
for  the  opinion  of  Court  of  Exchequer,  pronounce  a  finding  of  expenses  ? 

This  was  a  case  stated  by  the  Quarter  Sessions,  Lanarkshire,  for  the  opinion  and 
direction  of  the  Court  of  Exchequer. 

The  case  was  sent  to  the  summar  roll.  It  set  forth — "  At  a  Petty  Sessions  held  at 
Hamilton,  in  the  county  of  Lanark,  on  9th  October  1865,  an  information,  prosecuted 
by  order  of  the  Honourable  the  Commissioners  of  Inland  Revenue,  was  heard  before 
two  Justices,  by  which  the  defendants,  James  and  Edward  Gilroy,  brewers  of  beer  for 
sale,  at  Lanark,  were  charged — 1st,  For  that  they,  contrary  to  the  statute  6  Geo.  IV. 
cap.  81,  sect.  26,  on  the  19th  day  of  June  then  last  past,  did,  at  the  parish  of  Cambus- 
nethan,  in  said  county,  retail  beer,  to  wit,  twelve  bottles  of  beer,  to  be  consumed 
elsewhere  than  on  their  premises,  whereby  they  had  jointly  and  severally,  as  was 
alleged,  forfeited  and  lost  the  sum  of  £100  sterling." — (This  count  was  withdrawn 
in  the  Court  of  Session.)  "  2d,  For  that  they,  on  said  date,  and  at  said  place,  contrary 
to  the  statute  24  &  25  Vict.  cap.  91,  sect.  1 2,  sold  said  quantity  of  beer  by  retail,  without 
having  duly  obtained  a  certificate,  and  also  an  excise  license,  respectively,  authorising 
them  to  sell  beer  under  the  provisions  of  the  statutes  in  that  case  made  and  provided, 
whereby  they  had  jointly  and  severally,  as  alleged,  forfeited  and  lost  the  sum  of  £20 
sterling.  And  3d,  For  that  they,"  &c.--(This  count  was  withdrawn  in  the  Court  of 
Session.) 

"The  defendants  pled  not  guilty.  Proof  having  been  led,  the  Justices  at  Petty 
Sessions  found  the  information  proved,  convicted  the  defendants,  and  found  them  liable 
in  said  several  penalties  of  £100,  £20,  and  £50,  which  they  mitigated  to  one-fourth 
each. 

"  The  defendants  appealed  to  Quarter  Sessions.  The  appeal  was  heard  at  Quarter 
Sessions,  held  at  Lanark,  on  the  31st  day  of  October  1865. 

*  The  Justices  at  Quarter  Sessions  sustained  the  appeal,  and  dismissed  the  informa- 
tion, and  found  the  Crown  liable  in  costs  to  the  defendants,  and  the  costs  were  modified 
to  the  sum  of  £8,  8s.  Whereupon,  on  behalf  of  the  Crown,  a  caae  waa  craved  for  the 
Court  of  Exchequer.  The  craving  was  granted,  and  the  case,  under  reference  to  the 
foregoing  statement,  is  as  follows: — 1st,  That  the  defendants  are  brewers  of  beer, 
which  they  deUver  to  their  customers  by  cart.  2d,  On  the  date,  and  at  the  place  stated 
in  the  information,  and  above  set  forth,  John  Bruce,  a  servant  of  the  defendants,  who 
had  been  in  their  employment  for  about  two  years,  sold  off  his  cart  by  retail,  to  various 
persons,  bottles  of  beer.  3d,  By  said  sales  John  Bruce  disposed  of  at  least  eight  bottles 
of  beer.  4th,  The  beer  so  sold  and  disposed  of  was  supplied  from  the  stock  placed  on 
a  cart  under  the  charge  of  John  Bruce,  by  the  defendants  or  their  servants,  on  the 
morning  of  the  day  in  which  said  sales  were  made.  5th,  The  beer  so  sold  had  not  been 
previously  ordered  by  the  persons  by  whom  it  was  purchased.  6th,  John  Bruce, 
as  the  defendants'  servant  at  that  time,  had  charge  of  a  cart  and  horse,  their  pro- 
[6571"P®^y-  I*  ^^  ^^  du^y  ^  proceed  therewith  through  a  certain  district,  to  take 
orders  for  beer,  to  report  these  orders  to  the  defendants,  or  their  servants,  at  their 
brewery,  and  to  deliver  these  to  the  parties  who  had  ordered  them.  7th,  John  Bruce, 
on  his  return  from  every  journey,  told  the  defendants,  or  their  clerk,  what  quantity 
of  beer  he  had  orders  for,  and  that  stock  was  put  on  his  cart  each  day.  He  read  from 
his  book  the  quantity  of  his  orders ;  these  were  marked  down  on  a  slate  by  the  derk 
at  the  works,  and  the  slate  sent  to  the  brewery  as  a  warrant  to  the  cellar-man  to  load 
the  cart.  He  did  not  give  and  was  not  asked  to  furnish  the  names  of  the  parties  who 
had  ordered  beer,  the  purchasers'  names  only  being  entered  in  the  defenders'  book 
when  the  price  was  not  paid  at  the  time  of  the  delivery.  Whatever  stock  he  named 
as  ordered  was  put  on  his  cart  in  the  defendants'  brewery.  8th,  John  Bruce  sometimes 
brought  back  to  the  brewery  unsold  stock  which  had  been  put  on  his  cart.  9th,  John 
Bruce  reported  cash  sales  to  the  defendants,  and  handed  to  them  the  proceeds ;  but 
it  appeared  that  he  charged  at  the  rate  of  4s.  per  dozen  for  the  beer  sold  on  the  highway, 
ana  accounted  only  for  the  trade  price,  38.  6d.  10th,  John  Bruce  and  the  defendants' 
clerk  stated  that  the  defendants  did  not  know  that  he,  John  Bruce,  was  in  the  practice 
of  selling  beer  on  the  highway,  and  that  the  Messrs.  Gilroy  had  frequently  instructed 
their  carters  and  Bruce  not  to  sell  drink  off  the  carts,  and  that  they  never  sent  out 
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beer  without  orders.  To  a  certain  class  of  customers  John  Bruce  was  ordered  not  to 
deliver  beer  without  payment  of  the  price,  and  it  was  not  the  custom  of  the  defendants 
to  enter  into  their  hooikB  those  customers  who  paid  on  delivery,  and  that  the  only  way 
the  illicit  trade  could  have  been  carried  on  was  by  the  carter  falsifying  the  orders. 
11th,  John  Bruce  was  prosecuted  by  the  procurator-fiscal  for  selling  beer  without 
a  license  on  the  occasion  referred  to,  convicted,  and  fined. 

"  The  Justices  were  of  opinion  that  the  defendants  were  not  Uable  for  the  acts  of 
their  servant,  John  Bruce,  and  found  the  Crown  liaUe  in  costs,  under  the  statute 
18  &  19  Vict.  cap.  90,  sect.  12.  Whereupon  a  case  was  craved  and  allowed  for  the 
opinion  of  the  Court  of  Exche(]^uer  on  the  following  points : — 1.  Whether  the  defendants 
were  not  Uable  as  alleged  in  said  information— (1)  As  brewers  of  beer  who  had  sold  beer 
to  be  consumed  elsewhere  than  in  their  licensed  premises,  under  and  by  virtue  of  the 
statute  6  Geo.  IV.  cap.  81,  sect.  26 ;  (2)  As  retaflers  of  beer  without  a  certificate  and 
an  excise  license,  under  and  in  virtue  of  the  statute  24  &  25  Vict.  cap.  91,  sect.  12 ;  and, 
(3)  As  having  carried  on  the  trade  and  business  of  retailers  of  beer  at  the  place  set 
forth  in  the  information,  without  a  license,  under  the  statute  6  Geo.  IV.  cap.  81,  sects. 
26  and  10  ?  2.  Whether  the  defendants  were  not  liable  for  the  acts  of  their  said 
servant,  John  Bruce,  in  the  circumstances]?  And,  3.  Whether,  under  the  statute 
18  &  19  Vict.  cap.  90,  sects.  1  and  2,  the  Quarter  Sessions  had  power  to  award  costs ; 
and  whether,  in  awarding  the  sum  specified,  the  Quarter  Sessions  proceeded  according 
to  law  1 " 

In  the  Court  of  Session  the  Crown  abandoned  the  first  and  third  counts  of  the 
information. 

Argued  for  the  Crown; — The  knowledge  of  the  defendants  that  their  servant 
Bruce  sold  beer  on  the  highway  might  be  inferred  from  the  facts  in  the  case.  However, 
it  was  not  necessary  to  prove  that  the  sales  had  been  made  by  the  defendants*  orders, 
or  even  within  their  knowledge.  They  were  liable  for  the  acts  of  thdr  servant.  A 
master  was  liable  for  acts  of  a  servant  done  within  the  scope  of  his  duty,  although 
these  acts  should  be  wrongful  or  illegal,  and  although  they  were  done  without  the 
knowledge,  sanction,  or  direction  of  the  master.  *  The  finding  costs  against  the  Crown 
was  incompetent-t 

[668]  ^^6  defendants  argued ; — The  case  was  imperfect.  It  was  nowhere  stated 
that  Giiroy  had  no  license.  The  Court  could  draw  no  inferences  from  the  case,  but 
must  take  the  facts  as  stated.  It  was  not  stated  that  the  defendants  knew  of  the  sales. 
The  defendants  were  not  Uable  for  Bruce's  acts  in  making  these  sales.  These  were 
entirely  apart  from  the  Umited  duty  entrusted  to  him.} 

Lord  Justice-Clerk. — This  is  a  case  stated  for  the  opinion  of  the  Court  under 
the  authority  of  the  proviso  appended  to  the  84th  section  of  the  7  &  8  Geo.  IV.  c  53, 
which  enables  the  Quarter  Sessions,  upon  hearing  an  appeal  from  the  Petty  Sessions, 
in  the  class  of  cases  to  which  that  statute  refers,  at  their  discretion  to  state  the  facts 
of  any  case,  in  which  such  appeal  shall  be  made,  speciaUy  for  the  opinion  and  direction 
of  the  Court  of  Exchequer.  Now,  it  has  been  hela,  that  under  the  existing  Exchequer 
jurisdiction  in  Scotland,  such  a  case  is  rightly  brought  before  one  or  other  of  the 
Divisions  of  this  Court ;  and  our  duty  now  is  to  state  our  opinion,  for  the  direction 
of  the  Quarter  Sessions.  The  case  of  the  prosecution  has  been  a  good  deal  simplified, 
by  the  Solicitor-General  abandoning  the  Ist  and  3d  counts  of  the  information  as  they 
are  set  out  in  substance  in  the  commencement  of  the  case,  and  our  attention  is  confined 
to  the  2d  count.  The  charge  against  the  defendants  in  that  2d  count  is,  that  on  the 
19th  of  June  last,  in  the  parish  of  Cumbusnethan,  the  defendants  sold  a  certain  quan- 
tity of  beer  by  retail,  without  having  duly  obtained  a  certificate,  and  also  an  excise 
license  authorising  them  so  to  sell,  and  thus  committed  a  contravention  of  the  Act 
24  &  25  Vict.  c.  91,  sect.  12. 

Now,  one  point  which  has  been  strongly  insisted  in  by  the  defendants  is,  that  this 
case  raises  no  hability  at  all  against  the  defendants,  because  it  does  not  set  out  negatively 
that  the  defendants  had  not  a  certificate  and  Ucense  entitling  them  to  make  tlds  sale 
of  beer.  I  am  not  able  to  give  effect  to  that  argument.  It  appears  to  me  that  while 
it  is  quite  right  that  the  information  should  allege  that  the  sale  is  made  without  a 

*  Adv.-Gen.  v.  Grant,  1853,  15  D.  980 ;  The  King  v.  Dixon,  3  Maule  &  Sd.  11. 
t  White  V.  Simpson,  1862,  ante,  vol.  i.  p.  72. 
t  Baird  r.  Graham,  1852,  14  D.  615. 
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license,  it  lies  upon  the  defendants  to  prove  that  they  had  a  license ;  and  if  they  have 
not  proved  that  as  matter  of  fact,  then  it  will  not  do  for  them  to  say  that  the  Grown 
has  failed  to  prove  the  negative.  That  is  the  state  of  the  question  as  before  the  Justices. 
It  seems  to  me  to  follow,  that  if  the  Justices  find  that  the  sale  was  made  as  alleged  in 
the  information,  and  do  not  state  in  point  of  fact  that  the  defendants  had  a  certificate 
and  license,  that  puts  the  case  in  the  same  position  here,  and  entitles,  and  indeed  binds 
us,  to  hold  that  the  defendants  did  not  prove  that  they  had  such  certificate  and  license  ; 
and,  therefore,  I  proceed  to  consider  the  question  which  is  raised  by  this  case  upon 
what  may  be  called  its  merits. 

The  question  wliich  the  Justices  had  to  try  was,  whether  the  defendants  made  a 
particular  sale,  because  unless  the  defendants  sold  the  beer  in  question,  they  cannot 
be  liable.  No  doubt  they  might  do  it  either  by  themselves,  or  by  another.  That 
is  quite  true,  and  it  is  said  that  the  sale  was  made  by  John  Bruce,  their  servant,  and 
that  the  sale  so  made  by  John  Bruce,  their  servant,  was  in  law  a  sale  made  by  the 
defendants.  That  depends  entirely  upon  the  facts  of  the  case.  So  far  as  we  see, 
the  defendants,  being  brewers,  are  in  the  habit  of  sending  beer  to  their  customers, 
upon  receiving  orders  for  the  beer  at  the  brewery.  Now,  such  sales  are  made  not 
at  the  dwelling-house  or  place  of  business  of  the  customer,  but  at  the  brewery.  That 
is  the  place  of  sale.  But  that  is  not  the  place  where  this  sale  was  made.  In  all  the 
sales  made  at  the  brewery,  in  the  manner  which  I  have  stated,  upon  an  order  given 
to  them,  the  beer  being  sent  out  from  the  brewery  in  compliance  with  that  order,  the 
sale  is  made  by  the  defendants  themselves  directly,  or  at  least  by  persons  duly  repre- 
senting and  authorised  to  act  for  them  at  the  brewery.  But  what  is  the  present  sale  1 
The  sale  was  made,  not  at  the  brewery,  but  in  another  parish,  by  John  Bruce,  a  servant 
of  theirs,  and  it  was  made  from  a  cart  which  he  was  driving  as  their  servant,  and  it 
appears  that  he  received  the  money  for  the  beer  which  was  so  sold,  and  only  partially 
accounted  for  it  to  the  defendants,  so  as  to  lead  them  to  the  beUef ,  not  that  he  had  made 
a  sale,  but  that  he  had  merely  deHvered  beer  in  execution  of  an  order  previously 
[659]  brought  by  him  to  the  brewery  ;  and  it  seems  to  me  to  be  further  stated  in  point 
of  fact  by  the  Justices,  that  the  defendants  were  not  in  the  knowledge  of  this  sale 
having  been  made,  or  of  Bruce  being  in  the  habit  of  making  such  sales. 

In  these  circumstances,  it  appears  to  me,  that  the  whole  question  resolves  into 
this,  whether,  in  making  that  illicit  sale,  Bruce  was  acting  within  the  scope  of  his 
employment.  We  learn,  I  think,  distinctly  from  the  case,  what  his  employment  was. 
The  Justices  state  to  us  in  the  sixth  head  of  the  case,  that  it  was  his  duty  to  proceed 
with  his  cart  and  horse,  the  property  of  the  defendants,  through  a  certain  district 
to  take  orders  for  beer,  and  report  these  orders  to  the  defendants  or  their  servants  at 
their  brewery,  and  to  deliver  the  beer  to  the  parties  who  had  ordered  it.  Now,  there 
is  no  other  duty  set  out  as  devolving  upon  Bruce  under  his  employment  by  the  de- 
fendants. And,  therefore,  it  is  clear  to  me,  upon  the  face  of  this  case,  that  it  was  not 
part  of  the  duty  or  emplo3m[ient  of  Bruce  to  sell  beer.  I  think  he  had  no  authority 
from  the  defendants  to  sell  beer,  and  therefore  I  cannot  hold  that  this  act  of  sale  which 
is  charged  against  the  defenders  as  their  act,  was  in  truth  their  act,  upon  the  rule 
of  law  qui  facit  per  alium  facit  per  se,  because  a  man  cannot  act  through  the  agency 
of  another,  unless  the  agent  be  doing  something  within  the  scope  of  the  authority 
which  he  holds  from  his  principal.  This  man  Bruce  was  entrusted  with  the  defendants* 
cart  and  horse,  but  only  for  a  particular  purpose.  He  was  entrusted  with  that  cart 
and  horse  to  drive  it  along  the  highway,  and  to  convey  the  beer  to  the  customers ; 
and  so  long  as  he  was  using  the  cart  and  horse  in  that  way,  in  the  service  of  the  de- 
fendants, the  defendants  would  be  liable  for  everything  that  he  did.  If  he  had  run 
over  a  child  and  killed  it  on  the  highway,  the  defendants  would  have  been  answer- 
able, because  he  was  then  acting  under  their  authority,  within  the  scope  of  his  authority, 
in  driving  along  the  highway,  but  performing  that  duty  negligently  so  as  to  inflict 
an  injury  on  another.  But  supposing  that  instead  of  driving  along  the  highway, 
John  Bruce,  being  sportingly  inclined,  had  taken  the  horse  out  of  the  cart,  and  gone 
to  a  raoe-course  and  ridden  a  race  with  the  horse,  and  had  killed  somebody  there,  can 
it  be  said  for  one  single  moment  that  the  defendants  would  be  liable  for  that  ?  Certainly 
not.  They  had  entrusted  him  with  the  horse  for  one  purpose, — to  be  used  for  the  pur- 
pose of  driving  their  cart, — ^and  they  are  answerable  for  everything  he  does  while 
so  using  it,  but  not  when  he  unlawfully  proceeds  to  use  it  for  a  totally  difierent  purpose. 
And  so  here  the  defendants  are  answerable  for  everything  that  John  Bruce  does 
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when  he  is  acting  under  their  authority  to  deliver  the  beer  which  they  entrust  to  him  ; 
but  when,  instead  of  delivering  the  beer  to  customers  who  had  ordeii^  it,  he  proceeds 
to  use  it  for  some  totally  different  purpose,  he  is  just  as  much  without  the  scope  of  his 
authority  as  in  the  case  of  using  the  horse  in  the  manner  that  I  have  already  suggested. 
I  think  this,  therefore,  is  a  perfectly  clear  case  against  the  Crown,  and  I  think  we  ought 
to  state  our  opinion  to  the  Justices  in  Quarter  Sessions,  that  the  defendants  were  not 
liable  for  the  acts  of  their  said  servant,  John  Bruce,  in  the  circumstances  stated  in 
the  case. 

As  regards  the  other  question  which  has  been  raised,  the  power  of  the  Quarter 
Sessions  to  award  costs,  it  is  conceded  on  the  part  of  the  defendants  that  that  cannot 
be  maintained  after  the  case  of  White  v.  Simpson,  and  I  need  not  say  more  than  that 
we  must  give  our  opinion  to  the  Quarter  Sessions  upon  that  question,  that  they  have 
exceeded  their  powers,  and  cannot  award  costs. 

Lord  Gowan  concurred. 

Lord  Benholme  was  inclined  to  think  that  it  should  have  been  alleged  as  a  matter 
of  fact  essential  to  the  success  of  the  Crown  case  that  the  defendants  had  not  a  certifi- 
cate or  license ;  otherwise  he  concurred. 

Lord  Neaves  concurred  with  the  Lord  Justice-Clerk. 

Clark  moved  for  expenses,  but  on  the  Court  expressing  a  doubt  whether  they  could 
be  competently  given,  seeing  that  they  were  not  about  to  pronounce  a  decree,  but 
to  return  an  opinion,  he  stated  that  he  did  not  insist  in  his  motion. 

The  Court  returned  the  following  opinion  : — "  Having  heard  counsel  on  the  special 
case  stated  by  the  General  Quarter  Sessions  of  the  county  of  Lanark,  the  Court  is 
of  opinion  that  the  defendants  are  [660]  Dot  liable  for  the  acts  of  their  servant,  John 
Bruce,  in  the  case  mentioned,  and  therefore  that  the  defendants  are  not  liable  to 
penalties  under  any  of  the  counts  of  the  information ;  but  the  Court  is  further  of  opinion 
that  the  Quarter  Sessions  had  not  power  to  award  costs  as  they  did,  against  the  Crown." 
SoucrroR  of  Inland  Revenue.— MAOONOcmE  &  Hare,  W.S.— Agents. 

[Disapproved,  Steele  v,  Mlntosh  Bros.  1879,  7  R.  192.] 
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George  Brown  Wemyss,  'PurmeT.—Patton—Grcmt. 
Mary  Forrest  Moir  or  Wemyss,  Defender. —Mackenzie— RhiTid, 

Divorce — Lenocinium — Condonation. — Observations  per  Lord  Justice-Clerk  on  the 
facts  necessary  to  support  pleas  of  lenocinium  and  condonation  stated  by  a  wife 
in  defence  to  an  action  of  divorce. 

A  husband  sued  for  divorce,  upon  the  ground  of  adultery.  The  wife,  besides  denial 
of  the  adultery,  pleaded  in  defence — (2)  The  pursuer  having  been  guilty  of  lenocinium 
or  connivance,  is  barred  from  suing  for  divorce ;  (6)  Condonation. 

Evidence  having  been  led  before  the  Lord  Ordinary,  the  wife's  adultery  was  clearly 
proved.  The  parts  of  the  evidence  which  were  reUed  upon  for  the  defence  are  sufiici- 
ently  brought  out  in  the  Lord  Ordinary's  note. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — ^"  Finds  facts  and 
circumstances  proved  sufficient  to  infer  that  the  defender  committed  adultery  in  the 
month  of  August  1864,  in  the  house  of  Seaton  Duff  or  Monteath,  in  Toddrick's  Wynd, 
High  Street,  Edinburgh,  with  a  man  named  Donald  Ferguson,  mentioned  in  the 
record  and  proof ;  and  also  that  in  the  month  of  December  1864  the  defender  com- 
mitted adultery  in  the  same  house  with  a  man  whose  name  is  unknown,  but  known 
not  to  be  the  pursuer :  Finds  the  defender  guilty  of  adultery  accordingly :  Repels 
the  defences,  and  decerns  in  terms  of  the  conclusions  of  the  libel."  * 

*  "  Note. — ^The  adultery  being  clearly  proven,  the  only  question  arises  on  the 
twofold  defence  of  (1)  lenocinium,  and  (2)  condonation.  The  Lord  Ordinary  is  of 
opinion  that  the  defence  is  not  established  by  sufficient  evidence. 
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[661]  The  defender  reclaimed,  but,  admitting  the  adultery,  insisted  only  on  the 
pleas  of  lenocinium,  and  condonation.^ 

At  advising — 

Lord  Jushce-Glere. — ^This  is  a  disagreeable  case,  both  in  its  general  aspect  and 
in  its  details.  But  we  are  relieved  from  any  consideration  of  one  part  of  the  case  by 
the  concession  of  the  defender,  that  two  acts  of  adultery,  one  in  August  and  the  other 
in  December  1864,  have  been  established.  Her  defence  is  now  restricted  to  the  pleas 
of  lenocinium,  and  condonation. 

As  to  the  first  of  these,  I  think  it  is  of  great  importance  that  we  should  understand 
exactly  what  that  plea  means,  because  there  appears  to  me  to  have  been  a  great  deal 
of  misconception  in  regard  to  it.  I  think  we  can  get  no  hght  from  the  cases  which 
have  been  cited  in  the  law  of  England,  where  the  plea  of  connivance  used  to  be  stated 

"  The  witnesses  adduced  for  the  defender  are  of  a  class  on  whose  testimony  absolute 
reliance  cannot  be  placed.  Of  course,  it  does  not  necessarily  follow  that  because  a 
man  is  a  thief,  or  a  woman  a  prostitute,  they  do  not  speak  the  truth.  But  certainly 
their  testimony  is  not  the  best  kind  of  evidence. 

'^  It  is  abundantly  clear,  and  was  not  disputed  on  either  side,  that  the  defender 
has,  for  a  series  of  years,  been  addicted  to  habits  of  intoxication.  It  was  thought 
necessary  to  place  her  in  the  House  of  Refuge,  thereby  to  attempt  to  reclaim  her.  But 
the  endeavour  was  unsuccessful.  In  September  1864  the  pursuer  and  defender 
entered  into  an  agreement  to  live  separate.  The  defender  thereafter  resided  in  the 
house  of  the  witness  John  Smith,  No.  16  West  Bow. 

"  If  the  witness  Agnes  Moir  is  to  be  believed,  the  pursuer  treated  his  unhappy 
wife  in  a  way  little  calculated  to  improve  her  morals.  According  to  the  statement 
of  that  witness,  he  frequently  turned  his  wife  out  of  the  house  at  night,  and  kept  her 
out  of  the  house  all  night.  But  Agnes  Moir  is  not  corroborated ;  and  in  regard  to 
so  serious  a  charge  the  Lord  Ordinary  is  not  prepared  to  proceed  on  her  unsupported 
testimony.  The  defender's  coimsel,  assuming  her  evidence  true,  at  once  drew  the 
inference  that  the  pursuer  so  exposed  his  wife  to  temptation  as  to  make  him  answerable 
for  her  after  transgression.    The  Lord  Ordinary  could  not  agree  in  this  conclusion. 

"  It  is  proved,  too  clearly,  that  this  unfortunate  woman  reached  at  last  the  lowest 
degradation  of  womanhood.  The  evidence  of  the  police  officers,  though  not  free  from 
the  somewhat  too  prompt  generality  which  often  characterises  the  testimony  of  such 
officials,  sufficiently  proves  that,  for  a  considerable  time  prior  to  the  end  of  the  year 
1864,  the  defender  was  nothing  better  than  a  common  prostitute.  The  question 
is,  whether  the  fact  became  so  known  to  the  pursuer  as  to  give  to  his  [661]  after  con- 
duct the  legal  character  of  connivance  or  condonation.  The  Lord  Ordinary  is  of 
opinion  that  the  affirmative  of  this  is  not  sufficiently  established.  It  is  proved  that 
the  pursuer  made  inquiries  as  to  whether  the  defender  had  been  found  by  the  police 
or  others  to  have  lapsed  into  habits  of  prostitution.  But  the  answer  obtained  by 
him  was  invariably  in  the  negative  ;  and  tne  Lord  Ordinary  cannot  hold  that  the  pur- 
suer was  bound  to  construe  this  answer  into  the  reverse. 

"  There  are  certainly  some  circumstances  spoken  to,  which,  if  truly  stated,  tell 
unfavourably  for  the  pursuer.  If  it  be  true  that,  after  taking  his  wife  to  a  brothel, 
in  order  to  inquire  into  her  identity  with  a  woman  who  was  there  the  previous  night, 
and  having  the  identity  negatived,  the  pursuer  spent  the  night  with  his  wife  in  that 
same  brothel,  and  left  her  there,  for  however  short  a  time,  in  the  morning,  a  scene 
is  disclosed  which  is  probably  unparalleled  in  the  annals  of  married  life.  The  inter- 
course with  his  wife  in  the  house  of  John  Smith,  after  their  separation,  is,  if  truly 
stated,  scarcdy  capable  of  being  reconciled  with  ordinary  notions  of  decency  and  pro- 
priety. But  the  Lord  Ordinary  is  not  prepared  to  accept  all  the  details  given  by  the 
witnesses  to  these  alleged  occurrences.  The  evidence  has  unquestionably  raised  very 
tinpleasant  surmises  in  the  mind  of  the  Lord  Ordinary.  But  on  the  whole  matter 
he  cannot  find  in  it  sufficient  grounds  for  judicially  holding  such  knowledge  by  the 
pursuer  of  his  wife's  habits  of  prostitution  as  to  give  to  any  after  conduct  on  his  part 
the  legal  character  of  either  connivance  or  condonation." 

*  Bell's  Pr.  1532 ;  Boulting,  3  Swabey,  335 ;  Moorsom,  3  Haggard's  Eccl.  Ca. 
87;  1  Bankton,  130;  Keats,  1  Swabey,  346;  Thomas,  2  Swabey,  113;  Gipps,  3 
Swabey,  123;  Gflpin,  3  Haggard's  Eccl.  Ca.  150;  Dunn,  2  Phillimore's  Rep.  411; 
Donald,   ante,  vol.  i.  741 ;  Lauder,  Eraser's  Domest.  Rel.  670  ;  Mackenzie.  M.  333. 
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and  sustained  in  the  Consistorial  Court  as  an  answer  on  the  part  of  the  defendant  to 
a  suit  for  separation.  That  plea  is  founded  on  the  maxim  vclenti  non  fit  injuria ; 
but  lenocinium  in  our  law,  as  in  the  canon  law,  is  not  founded  on  any  such  maxim. 
I  do  not  mean  to  say,  that  these  pleas  do  not  resemble  each  other ;  nor  that  in  practical 
working  they  may  not  often  lead  to  nearly  the  same  end ;  but  it  is  a  very  unsafe  course 
to  deal  with  analogical  cases  as  if  they  were  direct  authorities.  The  plea  of  connivance 
in  England  now  stated  in  suits  of  divorce  a  vinculo  has  been  borrowed  from  the  old 
English  consistorial  process,  and  proceeds  on  the  same  principle  in  the  new  Con- 
sistorial Courts  as  under  the  old  practice.  But  further,  it  is  a  great  mistake  to  suppose, 
that  the  law  of  Scotland  has  varied  as  regards  the  meaning  and  effect  of  this  plea, 
and  that  in  the  old  law,  in  order  to  make  out  the  plea  of  lenocinium,  it  was  necessary 
to  prove  that  the  husband  made  gain  of  his  wife's  prostitution.  There  is  no  such 
doctrine  in  our  law.  It  is  true  that  some  writers  mention  that  such  an  argument 
has  been  maintained,  and  that  it  has  been  contended  by  some  lawyers  that  the  plea 
of  lenocinium  can  only  hold  ubi  maritus  qucBstum  fadt.  But  they  mention  that  argu- 
ment only  to  condemn  it.  Sir  George  Mackenzie,  the  earUest  writer  who  mentions 
the  subject,  gives  a  very  clear  opinion.  It  is  only  necessary,  in  reading  this  authority, 
to  keep  in  view  that  adultery  was  a  point  of  dittay,  and  might  be  prosecuted  in  the 
criminal  court,  and  lenocinium  is  considered  by  the  author  as  an  answer  to  the  criminal 
prosecution.  As  such  a  defence,  the  plea  amounted  to  this,  that  the  party  prosecuting, 
that  is,  the  [662]  husband,  for  it  was  in  the  case  of  a  private  prosecution  only  that  the 
defence  arose,  was  himself  art  and  part  in  the  crime ;  and  in  the  practice  of  the  old  law 
lenocinium  was  itself  a  crime  distinct  from  adultery,  as  it  was  also  in  the  law  of  Borne, 
and  punishable  as  such  under  the  lex  Jvlia.  And  according  to  Sir  George  Mackenzie,  it 
would  have  been  a  point  of  dittay  in  the  law  of  Scotland  in  his  day.  What  he  says 
is  this  (Crim.  Law,  i.  1 7,  6) : — ^"  He  who  gives  warrant  and  order,  or  lures  others  to  com- 
mit adultery,  is  guilty,  and  deserves  the  same  punishment  with  the  adulterer,  accord- 
ing to  the  opinion  of  all  lawyers.  And  in  effect  he  is  more  guilty,  seeing  he  wants 
the  natural  temptation  of  the  adulterer,  and  commits  the  crime  in  effect  out  of  mere 
malice,  and  in  contempt  of  the  law."  He  says  in  such  a  case  the  guilt  is  greater,  be- 
cause the  crime  is  committed  out  of  mere  malice  and  contempt  of  the  law,  thus  cleariy 
excluding  the  notion  that  the  making  of  gain  by  the  adultery  is  essential  to  the  crime ; 
and  he  says,  "  therefore  lawyers  conclude,  that  the  husband  hounding  out,  or  hiring 
others  to  commit  adultery,  cannot  pursue  his  wife  for  that  adultery  which  he  occa- 
sioned " ;  and  then  he  comes  to  mention  the  case  of  Bochead,  against  whom  it  was 
alleged  that  he  could  not  pursue  his  wife,  because  in  effect  he  had  hired  others  to  lie 
with  her,  and  so  w^as  leno.  To  which  defence  it  was  answered,  first,  that  the  plea 
of  lenocinium  could  only  have  effect  when  the  husband  made  gain  of  his  wife's  body ; 
but  it  was  also  maintained,  that  the  defence  of  lenocinium  would  not  hold,  when  the 
Lord  Advocate  concurred  for  the  public  interest,  because  he  could  not  be  prejudged 
by  any  connivance  or  crime  of  the  husband.  The  Court  sustained  that  last  re^y. 
Sir  Greorge  Mackenzie  does  not  state  that  the  Court  considered  the  relevancy  of  the 
other  pleas,  but  he  says  that  he  thinks  these  pleas  were  not  relevant  per  se,  because 
"  seeing  in  law  that  a  husband  who  consents«to  his  wife's  adultery  is  called  leno  or  pimp, 
much  more  should  he  be  reputed  guilty  of  being  a  pimp  or  bawd  who  invites  or  hires 
others  to  lie  with  his  wife  ;  and  certainly,  as  it  is  a  greater  crime  to  hire  others  to  lie 
with  a  woman  than  to  lie  with  her  himself,  because  there  is  not  so  great  temptation 
in  the  one  as  in  the  other,  so  certainly  there  is  more  of  crime  and  malice  in  giving 
money  than  in  taking  money  in  this  case,  since  money  may  be  taken  out  of  poverty, 
whereas  it  never  can  be  given  without  malice."  Thus  Sir  George  Mackenzie  was  of 
opinion,  that  it  is  not  necessary,  in  order  to  found  the  plea  of  lenocinium^  that  the 
husband  should  make  gain  by  the  adultery  which  he  causes  or  encourages.  And 
that,  I  apprehend,  is  the  law  of  Scotland  at  this  day.  There  has  been  no  change  what- 
ever  in  the  law. 

Bankton  has  been  supposed  to  support  the  opinion  that  it  is  necessary,  in  order  to 
found  the  plea,  that  the  husband  should  make  gain  of  his  wife's  adultery.  But  that 
supposition  is  founded  on  a  misreading  of  Bankton ;  one  part  of  the  section  referred 
to  is  not  very  clearly  expressed,  and  makes  reference  to  two  passages  of  the  Roman 
law,  by  which  law  lenocinium  was  dealt  with  as  a  crime  in  itself.  But  in  the  conclusion 
he  winds  up  by  expressing  his  own  views  very  distinctly.  He  says  (i.  5,  129),  "  if  the 
husband  was  guilty  of  exposing  his  wife  to  lewd  company,  whereby  she  was  ensnared 
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to  the  crime  of  adultery,  it  would  bar  him  from  a  decree  on  that  head,  it  being  a  kind 
of  lenodny  in  him,  and  presumed  done  of  design."  That  is  quite  in  consistency  with 
the  law  in  the  present  day. 

In  the  case  of  Lauder  v,  Lauder  in  1693,  the  same  law  received  effect.  There,  in 
answer  to  the  plea  of  Unoci/nium,  the  husband  imsuccessfuUy  maintained  that  "  basely 
causing  a  person  to  attempt  the  wife's  chastity  for  trial "  is  not  relevant  unless  done 
for  gain.  Mackenzie  v.  Mackenzie,  28th  February  1745,  M.  333,  is  another  authority 
to  the  same  effect.  These  are  the  leading,  and  almost  the  only  authorities  in  our  law 
on  this  subject,  and  they  are  clearly  to  the  effect  that  it  is  not  necessary,  in  order  to 
found  the  plea  of  Unocvnium,  that  the  husband  should  make  gain  from  the  adultery 
of  his  wife,  which  he  occasions  or  encourages. 

It  is  not  necessary  to  define  lenocinium  precisely.  It  is  safer  to  keep  to  general 
description ;  but  I  may  say  that  I  have  not  the  least  doubt,  that  when  a  husband  is 
accessory  to  the  crime  of  adultery  by  his  wife,  or  is  participant  in  the  crime,  or  is  the 
direct  occasion  of  her  lapse  from  virtue,  he  will  be  obnoxious  to  the  plea  of  lenocinium. 

It  only  remains  to  apply  these  principles  to  the  present  case.  I  have  not  much 
doubt  as  to  the  state  of  the  evidence.  Neither  the  husband  nor  the  wife  seem  to 
[663]  h©»  or  perhaps  ever  to  have  been,  persons  of  delicacy  of  feeling,  and  I  think  it  is 
necessary  to  carry  that  fact  along  with  us,  in  judging  of  the  conduct  of  the  husband. 
It  is  said  that  on  one  occasion  he  carried  his  wife  to  a  brothel,  and  slept  with  her  there. 
That  is  deponed  to  by  two  witnesses,  not  indeed  of  the  best  or  most  reliable  class,  and 
I  doubt  whether  the  fact  is  sufficiently  established ;  but  assuming  the  fact  to  be  so, 
I  am  still  of  opinion  that  that  is  insufficient  to  prove  lenocinium.  It  is  not  proved  that 
he  took  her  there  to  expose  her  to  temptation,  or  that  he  left  her  there  without  protection. 
What  seems  to  be  proved  is,  that  he  took  his  wife  to  the  brothel,  in  order  to  ascertain, 
by  personal  inquiry  and  by  exhibition  of  her  to  the  keeper  of  the  house,  whether  she 
had  been  in  the  house,  and  had  committed  adultery  there.  In  that  there  is  nothine 
like  lenocmium ;  and  it  is  proved  that  he  remained  with  his  wife  in  that  house,  and 
slept  with  her  there  ;  that  is  certainly  not  a  pleasant  story,  but  still  it  does  not  prove 
any  encouragement  to  her  to  commit  adtiltery.  Then  they  leave  together  the  next 
morning,  and  no  more  is  heard  of  this  matter.  That  evidence,  I  think,  comes  short  of 
lenocinium,  and  the  only  defence  remaining  is  the  plea  of  condonation. 

As  regards  the  plea  of  condonation,  I  hold  that  it  is  incumbent  on  the  defender  to 
prove  that  the  act  founded  on  as  an  act  of  condonation  was  clearly  subsequent  to  the 
act  of  adultery  condoned ;  and  secondly,  that  the  act  of  condonation  was  done  in  the 
knowledge  or  belief  that  the  act  of  adultery  condoned  had  been  committed.  I  think 
that  the  defender  fails  to  prove  either  of  these  things.  In  the  first  place,  the  evidence 
is  not  sufficient  to  shew,  that  the  act  of  condonation  was  subsequent  to  the  act  of 
adultery  committed  in  December  1864  ;  and  secondly,  it  is  not  proved  that  when  the 
pursuer  slept  with  the  defender  in  December  1864  he  knew  or  believed  that  she  had 
committed  an  act  of  adultery.  It  may  be  true  that  he  was  full  of  suspicion,  and  that 
he  made  various  inquiries  as  to  his  wife's  conduct.  But  it  is  somewhat  remarkable 
that,  so  far  as  the  evidence  discloses  the  result  of  these  inquiries,  he  always  received  an 
answer  negativing  his  wife's  guilt,  and  therefore  there  is  nothing  in  the  evidence  to 
shew  that  he  believed,  or  had  sufficient  ground  to  believe,  that  his  wife  had  com- 
mitted an  act  of  adultery  in  December  1864.  On  the  whole,  I  am  of  opinion  that  the 
defender  has  failed  to  establish  either  of  her  defences,  and  I  am  for  adhering  to  the 
Lord  Ordinary's  interlocutor. 

The  other  Judges  concurred. 

The  Couet  pronounced  the  following  interlocutor  : — "  Refuse  the  desire  of  the 
reclaiming  note :  Adhere  to  the  interlocutor  reclaimed  against,  except  in  so  far  as  it 
omits  to  mid  expenses  due  :  Farther,  find  the  pursuer  liable  in  the  expenses  of  process, 
and  remit  to  the  Auditor  to  tax  and  report." 

James  Barton,  S.S.C— D.  M.  &  J.  Latta,  S.S.C— Agents. 

[Approved,  Munro  i\  Munro,  1877,  4  R.  332.] 
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No.  128.  IV.  Macpherson,  663.    22  Mar.  1866.    Ist  Div.— LA  Barcaple,  C. 

Robert  and  James  C.  Swan,  SM&penders.— Clark— Crawford. 
The  Western  Bank  of  Scx)tland,  and  the  Liquidator  thereof,  Respondente.- 

Patton  —Bannatyne. 

Accretion. — Where  the  granter  of  a  dispoaition  has  at  the  time  no  right  to  the  subject 
he  dispones,  but  acquires  a  right  by  subsequent  title,  the  disposition  is  validated 
by  accretion. 

Observations  on  Munro  v.  Brodie,  4th  July  1844,  6  D.  1249,  and  Bell's  Pr.  882. 

Messrs.  Swan,  builders  in  Glas^w,  in  1863  bought  from  the  Western  Bank  d 
Scotland  the  lands  of  Moimt  Flonda.  The  following  deeds  were  exhibited  by  the 
respondents  to  the  complainers,  as  their  title-deeds  to  the  lands  : — 1st,  A  trust-disposi- 
tion, dated  29th  August,  and  recorded  2d  October  1849,  granted  by  William  Dixon  in 
favour  of  William  Johnston,  of  the  whole  property,  heritable  and  moveable,  then 
belonging  to  him ;  2d,  A  supplementary  trustrdisposition,  dated  15th  September  1851, 
granted  by  Dixon  to  Johnston,  by  which,  on  the  narrative  that  sundry  subjects  had 
not  been  specifically  conveyed  by  the  said  trust-disposition,  Mr.  Dixon  conveyed  to 
Mr.  Johnston,  in  trust,  for  the  purposes  of  the  said  trust^iisposition,  inter  alia,  the 
lands  of  Mount  Florida  ;  3d,  Instrument  of  sasine  thereon ;  4th,  Dis-[664)-po6ition  of 
the  said  lands,  dated  25th  and  29th  April,  and  Ist  June  1854,  granted  by  Johnston  as 
trustee  foresaid,  in  favour  of  James  Bunten  ;  5th,  Instrument  of  sasine  thereon ;  and 
also  various  other  deeds,  which  completed  the  progress,  transmitting  the  property  to 
the  Western  Bank. 

It  appeared,  however,  that  in  November  1847  Dixon  had  granted  a  disposition  of 
the  lands  in  question  to  the  Commercial  Bank  of  Scotland,  on  which  infeftment  fol- 
lowed on  19th  November  1847  (being  before  the  date  of  No.  1).  This  conveyance 
was  ex  facie  absolute,  and  was  not  qualified  by  a  back-bond,  or  in  any  other  way. 

The  Commercial  Bank,  on  27th  March  1854,  granted  a  reconveyance  of  the  said 
lands  to  Mr.  Dixon.  Dixon  was  infeft  on  tliis  deed,  conform  to  instnunent  of  sasine, 
recorded  in  the  general  register  2d  May  1854. 

In  this  state  of  the  title,  Messrs.  Swan  brought  this  suspension  of  a  threatened 
charge  for  the  price.  In  the  closed  record  (made  up  after  the  note  had  been  passed 
without  caution)  they  stated  : — (Stat.  10)  "  The  complainers  are  advised  that  the 
conveyance  by  Mr.  Dixon  to  the  Commercial  Bank,  beine  ex  facie  an  absolute  convey- 
ance, he  was  thereby,  and  by  the  infeftment  of  the  bank  following  thereon,  divested 
of  all  right  to  the  property  of  the  lands  in  question,  and  that  the  trust-disposition  and 
supplementary  trustHSsposition  granted  by  mm  to  Mr.  Johnston  on  29th  August  1849 
and  15th  September  1851,  ana  subsequent  transmissions  by  Mr.  Johnston  to  Mr. 
Bunten,  and  by  Mr.  Bunten  to  the  Western  Bank,  were  consequently  inept.  The 
complainers  have  therefore  required  that  the  person  in  right  of  Mr.  Dixon  shall  be  a 
party  to  the  disposition  to  be  granted  by  the  respondents  in  their  favoiir,  but  the 
respondents  refuse  to  acquiesce  in  the  demand,  or  in  any  way  to  supplement  the  title 
they  have  tendered,  being  that  specified  above,  with  the  addition  of  a  disposition  by 
them  to  the  complainers." 

They  pleaded ;— (2)  The  title  offered  by  the  respondents  is  inept,  in  respect  that 
Mr.  Dixon  had  been  divested  of  all  right  to  the  property  of  the  lands  when  he  con- 
veyed them  to  Mr.  Johnston.  (3)  Having  been  so  divested,  his  infeftment  under  the 
subsequent  reconveyance  in  his  favour  could  not  accresce  to  the  title. 

The  respondents  pleaded ;— (1)  The  conveyance  to  the  Commercial  Bank  having 
been  really  in  security,  was  only  a  bui*den  on  Mr.  Johnston's  title,  which  was  validly 
discharged  by  the  reconveyance  to  Mr.  Dixon,  and  sasine  thereon  in  his  favour.  (2) 
Even  assuming  the  conveyance  to  the  Commercial  Bank  to  have  been  absolute  and 
irredeeniable,  the  subsequent  reconveyance  to  Mr.  Dixon  accresced  to  Mr.  Johnston's 
title,  which  Mr.  Dixon  was  boimd  to  warrant  absolutely. 

The  Lord  Ordinary  pronounced  this  interlocutor :— "  Finds  that  the  titles  of  the 
chargers  are  valid  and  effectual  to  enable  them  to  sell  and  convey  the  lands  in  question  : 
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Bepels  the  reasons  of  suspension :  Finds  the  letters  and  charge  orderly  proceeded : 
Finds  no  expenses  due  to  or  by  either  party,  and  decerns."* 

*  "Note. —  .  .  .  The  suspenders'  next  objection  is  more  important,  and  the 
Lord  Ordinary  thinks  that  they  are  well  entitled  to  take  the  opinion  of  the  Court  upon 
it.  The  title  of  the  respondents  flows  from  the  late  Mr.  Dixon  of  Qovan,  who  conveyed, 
inUr  alia,  the  lands  in  question  to  Mr.  William  Johnston,  in  trust,  for  creditors.  Mr. 
Johnston  was  infeft,  and  sold  and  disponed  the  lands  to  James  Bunten,  who  was  also 
infeft,  and  sold  and  disponed  to  the  Western  Bank,  the  respondents.  It  appears, 
however,  that  Mr.  Dixon  had,  by  an  ex  facie  absolute  disposition,  conveyed  subjects 
of  great  extent,  including  the  lands  in  question,  to  the  Commercial  Bank,  who 
were  infeft  before  the  date  of  the  trust-deed  granted  by  Mr.  Dixon  to  Johnston. 
In  1854,  several  years  after  the  date  of  the  trust  to  Johnston,  and  his  infeftment  upon 
it,  the  Commercial  Bank  reconveyed  the  lands  in  question  to  Mr.  Dixon,  and  he  took 
infeftment  on  the  reconveyance  in  that  year.  In  these  circumstances,  the  suspenders 
maintain  that  the  trust-deed  in  favour  of  [665]  Johnston  having  been  granted  by 
Dixon  when  he  had  no  title  or  right  of  any  kind  to  the  lands,  the  trustdeed,  and 
Johnston's  infeftment  upon  it,  are  therefore  invalid,  and  incapable  of  being  validated 
by  the  accretion  of  the  right  subsequently  acquired  by  Dixon  under  the  (5)mmercial 
Bank's  conveyance  to  him. 

"  The  respondents  allege  that  the  right  of  the  Commercial  Bank,  though  ex  facie 
absolute,  was  truly  a  trust  for  security  of  such  advances  as  they  should  make  to  Dixon. 
But  the  object  of  the  conveyance  to  the  bank  does  not  appear  either  on  the  face  of  that 
deed,  or  of  the  reconveyance  to  Dixon. 

**  All  difficulty  might  be  got  over  by  Mr.  Dixon's  representative  concurring  in  the 
disposition  to  be  granted  to  the  suspendera.  But  it  was  explained  at  the  debate  that 
he  declines  to  take  that  step,  as  tending  to  throw  doubt  upon  the  validity  of  Mr.  Dixon's 
trust-deed. 

**  The  plea  of  the  suspenders  raises  the  question,  whether  the  maxim  jus  super- 
veniens  auctori  accresdt  successori  applies  where  there  was  no  right  of  any  land,  or  at 
least  no  right  constituted  by  writing,  in  the  person  of  the  author  when  he  granted 
the  conveyance.  The  Lord  Ordinary  thinks  that,  in  the  existing  state  of  the  authori- 
ties, the  suspenders  were  entitled  to  treat  this  as  a  doubtful  point.  It  would  have 
been  more  satisfactory  if  it  could  have  been  tried  with  a  party  having  an  interest  to 
set  up  a  competing  title ;  but  it  is  not  suggested  that  such  an  interest  exists  anywhere, 
and  this  suspension  between  the  purchasers  and  sellers  seems  to  be  the  only  mode  of 
trying  the  question. 

"  The  suspenders  refer  to  Bell's  Principles,  sect.  882,  and  to  the  case  of  Munro  v. 
Brodie,  4th  July  1844,  in  support  of  their  contention  that  accretion  does  not  take  place 
where  there  was  no  right  in  the  author  at  the  date  of  the  conveyance.  Mr.  Bell,  in 
the  passage  referred  to,  says, — *  If  the  granter  of  the  precept  have  at  the  time  no  right 
to  the  subject,  but  acquire  a  right  by  subsequent  title,  it  may  be  doubted  whether 
accretion  wUl  take  place.'  In  the  case  of  Munro  there  was  unquestionable  ground  for 
refusing  effect  to  the  supervening  title,  in  respect  of  a  mid-impediment.  Lord  Ivory, 
whose  judgment  was  adhered  to,  rested  it  upon  this  ground.  *  But  his  Lordship  in 
his  note  expressed  views  unfavourable  to  the  appUcation  of  the  doctrine  of  accretion, 
where,  as  in  that  case,  the  author's  right,  when  he  granted  the  conveyance,  depended 
upon  a  mere  missive  of  sale,  without  a  disposition,  or  other  inchoate  title  capable  of 
being  feudally  perfected."  The  only  report  of  the  advising  in  the  Inner-House  is  in 
the  Jurist,  xxvi.  541.  Lord  FuUerton,  with  whom  the  Lord  President  concurred, 
appears  to  have  rested  his  opinion  entirely  upon  the  mid-impediment,  and  that  appears 
to  have  been  also  the  ground  of  Lord  Jeffrey's  opinion.  But  Lord  Mackenzie,  while 
he  also  concurred  in  that  ground  of  decision,  said, — *  I  have  never  been  in  the  habit  of 
considering  that  a  jus  accrescendi  could  supervene,  on  the  granter  completing  his 
title,  to  the  effect  of  validating  deeds  granted  by  him,  while  his  title  depended  soleJy  on 
missives  of  sale.    I  must  say  I  think  this  very  doubtful.' 

"  While  the  Lord  Ordinary  feels  the  great  weight  due  to  the  serious  doubt  expressed 
and  sanctioned  by  the  authority  of  Mr.  Bell,  Lord  Mackenzie,  and  Lord  Ivory,  he  is  of 
opinion  that  the  quaUfication  of  the  doctrine  of  JW5  superveniens  contended  for,  is  not 
consistent  with  the  nature  and  grounds  of  the  doctrine,  as  it  has  been  explained  and 
understood  in  the  law  of  Scotland.    He  can  discover  no  trace  of  such  a  limitation,  or 
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[665]  The  suspenders  reclaimed,  and  argued ; — ^A  purchaser  is  entitled  to  receive 
from  the  seller  a  title  beyond  challenge  or  reasonable  doubt.  * 

of  any  principle  which  should  lead  to  it,  in  the  institutional  writers.  Stair,  iiL  2, 1  and 
2  ;  Bisinkton,  iii.  2,  16  ;  and  Erskine,  ii.  7,  3  and  4,  make  no  mention  of  this  important 
qualification  of  the  rule,  which  they  lay  down  in  general  terms.  Stair  says, — *  What- 
ever right  befalleth  to  the  author  after  his  disposition  or  assignation,  it  accresceth  to 
his  successor  to  whom  he  had  before  disponed,  as  if  it  had  been  in  his  person  when  he 
disponed,  and  as  if  it  had  been  expressly  disponed  by  him.*  Erskine,  adopting  in  great 
measure  the  phraseology  of  Stair,  says, — '  The  supervening  right  is,  by  a  fiction  of 
law,  considered  to  have  been  in  the  disponer  at  the  date  of  the  transmission,  and  at 
that  time  made  over  by  [666]  him  to  the  disponee.*  Stair  and  Erskine  here  speak  of 
a  supervenient  right,  and  not  of  the  mere  completion  of  a  previously  existing  inchoate 
title  ;  and  the  explanation  which  thev  give  of  the  doctrine  applies  directly  to  the  case 
of  a  disponer  only  acquiring  right  to  the  subject  after  he  has  granted  the  disposition. 

*  The  doctrine  has  no  doubt  been  most  frequently  called  into  effect  in  cases  where 
infeftment  had  been  taken  upon  a  disposition,  the  granter  of  which  had  only  a  per- 
sonal title  at  the  date  of  granting,  or  where,  after  disponing,  he  had  acquired  some 
subordinate  or  corroborative  right.  But  it  is  by  no  means  confined  to  this  class  of 
cases.  Indeed,  though  its  practical  appUcation  is  most  valuable  in  feudal  conveyanc- 
ing, the  rule  is  originally  derived  from  the  civil  law.  It  is  remarkable  that  Dirleton 
propounds  the  question  : — *  If  it  should  be  understood  of  the  right  only  of  moveables 
and  such  things  as  may  be  transmitted  without  infeftment,  and  not  of  lands  and 
others  which  cannot  habUi  modo  be  conveyed,  much  less  accresce  without  infeftment,*— 
Dirl.  and  St.  248.  However  unfounded  the  doubt  on  this  point,  it  shews  that  Dirleton 
did  not  look  upon  this  kind  of  accretion  as  a  rule  of  feudal  conveyancing. 

"  Looking  to  the  nature  of  the  rule,  the  Lord  Ordinary  thinks  that  the  restriction 
contended  for  would  be  an  unnecessary  subtlety,  preventing  its  appUcation  in  cases 
where  it  is  most  required,  and  at  variance  with  its  true  principle.  The  institutional 
writers  refer  to  warrandice,  express  or  impUed,  as  its  ground,  which  is  as  applicable 
where  the  granter  had  no  right  at  the  date  of  his  disposition  as  where  he  had  an  in- 
complete one.  The  view  stated  by  Professor  Bell,  '  that  law  may,  fictione,  supply 
solemnities,  but  not  substantial  right,'  seems  to  overlook  the  true  purpose  for  which 
the  fiction  is  introduced.  It  is  not  to  supply  either  soletainities  or  substantial  right, 
both  of  which  must  actually  exist,  but  to  carry  back  the  supervening  solemnity  or 
right  to  the  date  of  the  disposition. 

"The  respondents  referred  to  the  case  of  Glassford  r.  Scott,  12  D.  893,  as  an 
authority  in  their  favour.  The  reference  is  to  the  fourth  branch  of  the  case.  In  so 
far  as  the  Lord  Ordinary  can  discover  from  the  report,  it  would  appear  that  accretion 
must  have  been  held  to  have  taken  place'  where  there  was  no  right  in  the  person  of 
the  granter  at  the  date  of  his  disposition.  But  it  does  not  clearly  appear  whether  the 
question  now  under  consideration  was  then  in  the  view  of  the  Court,  and  the  judgment 
can  hardly  be  taken  as  a  decision  upon  the  point. 

"  On  these  grounds  the  Lord  Ordinary  is  of  opinion  that  this  objection  to  the  title 
is  not  well  founded.     • 

"  3.  The  suspenders  found  another  objection  upon  the  existence  of  the  conveyance 
by  Mr.  Dixon  to  the  Commercial  Bank,  as  having  create  a  base  fee  which  has  never 
been  consolidated. 

"  If  this  objection  were  well  founded,  it  would  import  a  state  of  the  titles  which 
might  materially  aid  the  case  of  the  respondents  on  the  question  of  accretion.  For  if 
the  conveyance  and  infeftment  in  favour  of  the  Commercial  Bank  and  their  recon- 
veyance to  Mr.  Dixon,  and  his  infeftment  thereon,  still  constitute  base  fees,  it  follows 
that  when  Mr.  Dixon  granted  the  trust-disposition  to  Mr.  Johnston,  there  was  in  his 
person  a  mid-superiority  which  passed  to  Mr.  Johnston.  As  Mr.  Dixon  had  thus  a 
title  to  the  lands,  and  as  it  is  clear  that  it  was  intended  to  convey  the  plenum  dominium, 
including  the  right  of  property,  it  would  rather  seem  that  even  upon  the  more  restricted 
view  of  the  doctrine  of  accretion  there  was  room  for  its  application  when  he  afterwards 
acquired  the  base  fee  from  the  Commercial  Bank. 

*  Brown  v.  Cheyne  and  M'Kean,  Dec.  6,  1833,  12  S.  176 ;  Dunlop  v.  Crawfurd, 
Mav  26,  1849,  1 1  D.  10G2,  and  12  D.  518 ;  Kerr  v.  Marquis  of  Aiisa,  June  11,  1852, 
14  D.  864. 
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[666]  The  masdm  jus  superveniens  auctori  accrescit  successori  does  not  apply  where 
there  was  no  right  of  any  kind  in  the  person  of  the  author  when  he  granted  the 
conveyance.  * 

[667]  At  least,  the  point  being  treated  as  doubtful  by  so  great  an  authority  as 
Professor  Bell,  a  party  is  not  bound  to  take  a  title  to  whicli  the  objection  may  be 
sustained. 

Argued  for  respondents ; — Accretion  takes  place  although  there  was  no  right  or 
title  whatever  in  the  person  of  the  author  at  the  date  of  the  conveyance.t 

Lord  President. — I  cannot  say  that  I  have  so  much  doubt  on  this  point  as  Professor 
Bell  seems  to  have  had. 

The  position  of  the  case  seems  to  be  this,  that  in  1847  Dixon  conveyed  these  subjects 
to  the  Commercial  Bank,  that  in  1854  the  bank  reconveyed  them  to  Dixon,  and  that  in 
the  interval  Dixon  had  executed  the  trust-deed  and  supplementary  trust-deed  in  favour 
of  Johnston.  The  question  then  is,  whether  the  conveyance  to  the  bank  divested 
Dixon  entirely,  and  whether  when  he  got  the  conveyance  from  the  bank  in  March  1854 
it  accresced  to  Johnston.  There  was  no  mid-impediment.  It  has  been  argued  that 
the  conveyance  by  Dixon  to  the  bank  was  a  conveyance  in  security  merely,  and  there 
are  strong  grounds  for  so  holding ;  but  I  would  hesitate  to  say  that  that  has  been 
clearly  estabUshed,  and  accordingly  I  rest  no  part  of  my  opinion  on  that  groimd. 

I  am  of  opinion  that  the  right  acquired  by  Dixon  by  the  reconveyance  from  the 
bank  accresced  to  Johnston.  I  have  always  been  under  the  impression  that  even 
where  there  was  no  completed  right  in  the  disponer  the  subsequent  title  acquired  by  him 
accresced  to  his  disponee.  I  think  that  is  the  fair  reading  of  our  early  institutional 
writers  who  treat  of  this  matter  broadly,  and  in  language  apt  for  coniprehending  this 
very  question.  But  then  we  have  the  doubt  of  Mr.  Bell  and  Lord  Ivory,  and  Lord 
Mackenzie  in  one  case,  though  in  the  case  of  Glassford  his  Lordship  did  not  adhere  to 
his  doubt.  Bell  died  in  the  faith  expressed  in  his  doubt,  though  he  does  not  press  it 
fiuther  than  a  doubt ;  but  he  tells  us  that  Jamieson  was  of  another  opinion.  1  have 
always  been  accustomed  to  give  much  weight  to  the  opinion  of  Jamieson,  who  was  a 
sound  lawyer ;  and  in  this  case  I  am  for  following  the  opinion  of  Stair  and  Erskine  and 
Jamieson. 

Lord  Curriehill. — ^The  question  here  is,  whether  or  not  Johnston  had  power  on  1st 
June  1854  to  convey  these  subjects  to  Bunten  ?  If  he  had,  then  the  title  is  unexcep- 
tionable. 

Johnston's  title  had  been  acquired  by  him  by  the  trust-conveyances  of  1849  and 
1851 ;  and  in  these  dispositions  Johnston  is  authorised  to  sell  the  lands.    The  objection 

"  But  the  Lord  Ordinary  thinks  that  the  objection  that  the  base  fee  remains  un- 
consolidated is  not  well  founded.  The  conveyance  to  the  Commercial  Bank,  on  which 
they  were  infeft,  was  with  a  double  manner  of  holding,  as  was  also  the  reconveyance 
to  Mr.  Dixon,  on  which  he  was  infeft.  When  the  respondents,  the  Western  Bank, 
came  to  complete  their  title,  they  took  from  the  superiors  a  charter  of  confirmation 
confirtbing  the  notarial  instrument  in  their  favour,  which  constituted  their  inf eftment. 
By  the  Transference  of  Lands  Act,  10  &  11  Vict.  cap.  [667]  48,  section  7,  this  was  a 
confirmation  in  their  favour  of  the  whole  dispositions  and  instruments  of  sasine  and 
writings  of  and  concerning  the  lands  necessary  to  be  confirmed  in  order  to  complete 
their  investiture  as  immediate  vassals  of  the  superior.  If  the  Lord  Ordinary  is  right 
in  the  view  which  he  has  already  explained,  the  conveyance  to  the  Commercial  Bank 
and  the  reconveyance  to  Mr.  Dixon,  with  infeftments  on  both  these  conveyances, 
accresced  to  the  Western  Bank,  and  formed  part  of  the  progress  necessary  to  complete 
their  investiture,  and  were  therefore  included  in  the  confirmation  taken  by  them. 
There  seems  to  be  no  reason  lot  withholding  from  them  the  operation  of  the  statute 
as  to  confirmations,  on  the  ground  that  they  are  only  brought  into  the  progress  by 
accretion.  The  effect  of  accretion  is  that  these  writs  are  respectively  carried  back  to 
their  proper  place  in  the  progress ;  and  as  confirmation  operates  retro,  each  of  them 
must  be  held  to  have  been  confirmed  as  at  its  date,  so  that  in  the  eye  of  the  law  there 
never  was  the  constitution  of  a  base  fee." 

*  Beirs  Pr.  sect.  882,  and  cases  cited ;  Munro  v.  Brodie,  July  4,  1844,  6  D.  1249. 

t  Stair,  iii.  2,  sects.  1  and  2 ;  Bankton,  iii.  2,  sect.  16  ;  Erskine,  ii.  7,  sects.  3  and 
4 ;  Ross,  Bell's  Diet,  voce  Accretion ;  Menzies,  p.  628 ;  Note  to  Bell's  Principles,  sect. 
882 ;  Glassford  v.  Scott,  March  9, 1850, 12  D.  893, 
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taken  is,  that  Dixon,  who  panted  these  dispositions,  and  the  power  of  sale  conferred  by 
them,  had  in  1847  divested  himself  of  these  subjects  in  favour  of  the  Commercial  Bank. 
It  is  said  that  that  conveyance,  though  ex  facie  absolute,  was  in  reahty  &  security,  and 
perhaps  that  was  the  case.  But  we  have  no  evidence  of  that  here ;  and  I,  therefore, 
assume  that  it  was  an  absolute  conveyance,  and  I  deal  with  the  case  on  that  footing. 
Was,  then,  the  power  given  by  Dixon  to  Johnston  ineiFectual  because  Dixon  had  been 
divested  of  his  real  right  in  favour  of  the  Com-[668]-i^ercial  Bank  ^  The  reply  to  this 
is,  that  before  Johnston  executed  the  conveyance  to  Bunten — yiz,  in  March  1854— the 
subjects  had  been  conveyed  to  Dixon.  There  was  no  mid-impediment ;  and  I  have  no 
doubt  whatever  that  the  reconveyance  to  Dixon  in  March  1854  accresced  to  the  trust- 
conveyance  which  he  had  previously  granted,  and  validated  the  price  of  sale  therein 
contained.  I  concur  entirely  in  the  views  expressed  by  your  Lordship  bb  to  the  retro- 
spective effect  of  such  a  conveyance,  in  cases  where  there  is  no  mid-impediment.  This 
is  a  doctrine  stated  by  all  our  institutional  writers  except  Bell,  who  has  expressed  a 
doubt  in  regard  to  it,  but  has  stated  no  authority  for  that  doubt.  It  is  an  elementary 
principle  of  the  law  of  Scotland. 

It  was  said  in  the  course  of  the  argument,  that  the  doctrine  of  accretion  was  borrowed 
from  the  Boman  law,  and  was  inconsistent  with  the  principles  of  feudal  law.  But  this 
is  not  the  case.  On  the  contrary,  I  find  it  operating  m  a  clear  and  effectual  manner  in 
our  feudal  conveyancing.  To  take  a  well  known  example, — a  charter  of  confirmation 
— ^not  under  the  recent  statute,  but  according  to  the  common  feudal  law,  which  regu- 
lates our  conveyancing — ^has  a  retrospective  effect  operating  back  to  the  date  of  the 
former  entry,  to  the  effect  of  even  extinguishing  mid-superiorities  which  had  been 
constituted.  This  shews  that  the  doctrine  is  not  repugnant  to  the  principles  of  feudal 
law.  I  am,  therefore,  clearly  of  opinion  that  the  conveyance  to  Dixon  in  March 
1854  accresced  to  Johnston's  right,  and  validated  the  power  of  sale  given  to  him  by 
the  trust-conveyances  of  1849  and  1851. 

Lord  Deas. — ^Taldng  the  case  on  the  same  footing  as  your  Lordships  do,  viz.  that 
Mr.  Dixon,  being  duly  vested  in  these  subjects,  conveyed  them  to  the  Commercial  Bank 
by  an  absolute  disposition,  on  which  the  Commercial  Bank  was  infeft ;  that  thereafter 
he  granted  the  deed  now  in  question  while  he  still  stood  denuded  of  the  projjerty ;  and 
that,  after  granting  that  deed,  he  reacquired  the  subjects  from  the  Commercial  Bank— 
the  question  is,  whether  the  title,  under  which  he  reacquired  the  subjects,  accresced  to 
his  disponee,  Mr.  Johnston  1 

That  is  an  important  question,  because  there  is  no  case,  unless  it  be  the  case  of  Glass- 
ford,  in  which  the  question  has  been  decided  since  Professor  Bell  expressed  the  doubt 
which  has  been  referred  to.  Mr.  Bell's  doubt  was,  whether  there  was  room  for  accretion, 
if  the  narty  who  granted  the  deed  had,  at  the  time  of  granting  it,  no  right  whatever  to 
the  suDJects.  That  is  not  the  doubt  which  was  expreased  by  Lord  Ivory  or  by  the  late 
Lord  Mackenzie.  The  doubt  they  expressed  was,  whether,  supposing  the  granter  to 
have  had  a  right,  if  it  was  not  a  right  capable  of  being  feudalised,  accretion  could  take 
place  ?  whether,  for  example,  accretion  could  take  place  if  the  granter  had  purchased 
the  subjects,  but  his  purchase  stood  merely  on  missives  or  a  minute  of  sale,  such  as 
could  not  warrant  or  be  followed  up  by  infeftment  ?  That  doubt  appears  to  rest  on  & 
different  ground  from  Professor  Bell's  doubt,  and,  with  all  deference,  I  think  it  is  going 
too  far  to  say  that  accretion  can  never  take  place  where  the  title  of  the  disponer  is  one 
which  cannot  be  feudalised.  On  that  view  there  could  be  no  accretion,  although  the 
disponer  had  a  disposition,  if  without  precept  and  procuratory ;  or,  even  although  he 
had  a  disposition  with  both  precept  and  procuratory,  if  there  happened  to  be  some  vital 
flaw  in  the  precept  and  procuratory  or  dsewhere  in  the  deed,  so  that  infeftment  could 
not  follow.  I  cannot  go  along  with  that  view  of  the  law.  I  think,  amongst  other 
objections  to  it,  that  it  would  be  difficult  to  reconcile  it  with  the  principle  involved  in  the 
late  case  of  the  Earl  of  Fife  v.  Duff,  &c.,  as  decided  in  this  Court  and  in  the  House  of 
Lords  (23  D.  657,  and  4  Macq.  469),  wl^ere  it  was  found  that  the  original  deed,  although 
it  contained  neither  procuratory  nor  precept,  formed  the  statutory  entail.  It  would  be 
equally  difficult  to  reconcile  it  with  tne  practice  we  are  familiar  with,  of  taking  a  dis- 
position from  an  heir  apparent,  and  infefting  the  piurchaser  thereon,  and  afterwards 
making  up  the  heir's  title  which  accresces  to  the  disponee. 

But  Professor  Bell's  doubt  was,  whether  there  could  be  accretion  where  the  dispon- 
ing party  had,  at  the  time  of  disponing,  no  right  of  any  kind.  He  expresses  no  more 
than  a  doubt,  and  it  is  a  doubt  of  a  doctrine  laid  down  ooth  by  Stair  and  Erskine,  and 
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which  must  have  been  frequently  acted  oH  before  Professor  Bell's  doubt  was  expressed. 
The  reason  he  assigns  for  it,  **  that  law  may  fictione  supply  solemnities,  but  not  substan- 
tial rights,''  does  not  appear  to  me  satisfactory.  The  substantial  right  has  ex  hypotJiesi 
come  to  be  in  the  disponing  party,  and  the  fiction  [669]  which  holds  that  right  to  have 
been  acquired  prior  to  its  being  exercised  is,  to  say  the  least  of  it,  as  easily  admissible  as 
the  fiction  which  holds  such  a  solemnity  as  infeftment  to  have  taken  place  before  it 
actually  did  take  place.  Solemnities,  of  all  things,  are  'the  least  open  to  be  supplied  by 
fictions.  The  doctrine  of  accretion  is  not  less  equitable  and  convenient  in  the  matter  of 
substantial  right  than  in  the  matter  of  solemnity.  A  purchaser  may  be  quite  aware 
that  the  seller  who  conveys  to  him  has  no  right  to  the  subjects,  but  that  he  means  to 
acquire  them,  or  expects  to  succeed  to  them ;  and  if  the  doctrine  of  accretion  did  not 
apply  to  such  a  case,  the  seller  might,  so  soon  as  he  obtained  a  title,  dispone  to  a  third 
party  who,  if  first  infeft  and  in  bona  fide,  would  cut  out  the  first  purchaser.  These  are 
just  the.sort  of  cases  in  which  the  doctrine  of  accretion  is  most  necessary. 

The  case  of  Keith  is  not  against,  but  rather  confirmatory  of  the  doctrine  of  Stair 
and  Erskine.  The  question  there  was  not  as  to  the  accretion  of  a  title  obtained  by 
the  granter  of  the  deed,  but  of  a  title  made  up  in  the  person  of  his  heir  who  had  entered 
cum  beneficio  inventarii, .  That  title  was  held  not  to  accresce,  for  the  reasons  assigned 
in  the  report.  But  it  was  conceded  in  argument,  that  where  "  a  person,  who  is  not 
in  iUuLo  at  the  time,  gives  infeftment  to  another,  and  is  himself  thereafter  vested  in 
the  feudal  right,  the  pis  superveniens  does  accresce.  All  the  necessary  solemnities 
here  concur,  although  there  has  been  an  irregularity  in  point  of  time.  But  when  the 
infeftment  flows  from  a  person  who,  at  no  future  period,  acquires  the  feudal  right, 
there  is  an  essential  defect  in  point  of  solemnity  which  can  never  be  supplied."  Now 
this,  it  is  true,  was  mere  concession  in  argument ;  but  it  was  concession  by  the  first 
Lord  Meadowbank  and  Matthew  Ross,  who  were  counsel  for  Mr.  Keith,  and  amongst 
the  chief  lawyers  of  their  time. 

No  doubt  could  be  entitled  to  more  respect  than  a  doubt  expressed  by  the  late 
Professor  Bell.  But  I  agree  with  your  Lordship  that  the  opinion  (which  Mr.  Bell 
has' recorded)  of  the  late  Mr.  Robert  Jamieson  is  not  less  weighty.  I  do  not  think 
that  the  doubt  has  pervaded  the  profession  generally.  I  did  not  myself  entertain  it 
when  at  the  bar,  and  I  concur  in  the  able  note,  as  well  as  in  the  interlocutor  of  the  Lord 
Ordinary. 

Lord  Ardmillan.— I  concur.  In  my  opinion,  the  doctrine  or  rule  of  accretion  is 
not  a  principle  of  feudal  law,  but  is  rather  an  equitable  remedy  for  a  wrong — a  remedy 
which,  however,  is  not  repugnant  to  feudal  law,  and  tends  to  support  feudal  title. 
I  do  not  think  that  the  maxim  jus  superveniens  audori  accrescit  successori  is  a  brocard 
of  feudal  law.  When  a  conveyance  has  been  granted  by  a  party  with  an  imperfect 
right,  a  wrong  is  done  to  the  disponee ;  and  if  the  granter  subsequently  acquires  a 
muniment  of  the  right  he  has  conveyed,  law  will  not  allow  him  to  say  that  he  has 
acquired  it  for  his  own  benefit  to  the  prejudice  of  his  disponee,  and  therefore  it  accresces 
to  the  disponee. 

This  18  the  way  in  which  the  law  is  put  by  Lord  Stair.  The  rule  of  equity  that 
a  muniment  of  a  right  devolving  on  the  granter  must  accresce  to  the  title  of  the  grantee, 
applies  even  more  strongly  when  the  granter  has  no  right,  than  when  he  has  only 
an  inchoate  right,  because  the  wrong  to  the  grantee  is  all  the  greater.  The  authority 
of  Stair  and  Erskine  is  clear ;  and  I  think  the  decision  in  the  case  of  Glassford  proceeds 
on  the  recognition  of  the  principle  that  accretion  applies  in  a  case  such  as  the  present, 
and  the  decision  of  that  case  appears  to  me  inconsistent  with  the  doubt  expressed  by 
Professor  Bell,  and  more  recently  by  Lord  Ivory. 

The  Court  pronounced  the  following  interlocutor  :— "  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  prayer  of  the  reclaiming  note." 
John  Martin,  W.S.— Hamilton  &  Kinnear/W.S.— Agents. 
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No.  129-  IV.   Macpherson,   669.    23   Mar.    1866.     Ist  Div.— Lord  Jervis- 

woode»  G. 

John  Rj^nnie,  Pursuer.— Gi^ord— A.  Moncrieff. 
John  Hamilton  Smith  and  Others  (Smith's  Trustees),  Defenders.— 

Clark —Gloag. 

Cautioner — Extent  of  OhliffcUion. — A  party  for  whom  certain  tenements  were  being 
built  granted  to  the  builder  an  obligation  to  pay  six  instalments  of  £100  at  certain 
stages  of  the  work,  "  and  the  balance  when  the  work  is  completed."  The  [670]  archi- 
tect appended  to  this  obligation  the  following : — "  Dear  Sir,  I  hereby  agree  to  see 
you  paid  the  above  instalments. — I  am,"  etc.  Held  that  this  did  not  import  an 
obligation  by  the  architect  to  pay  the  balance. 

John  Rennie,  mason  and  builder  in  Glasgow,  offered  to  execute  the  mason,  brick 
work,  etc.,  of  certain  tenements  about  to  be  erected  by  a  Mr.  John  Stevens  Harkness. 
The  offer  was  accepted,  and  Harkness,  on  18th  JiJy  1862,  granted  the  following 
obligation  to  Rennie,  to  which  Mr.  James  Smith,  the  architect  for  the  buildings, 
appended,  at  the  foot,  the  following  holograph  obligation : — "  Glasgow,  18th  Julv 
1862. — NJr.  John  Rennie. — Sir,  I  hereby  bind  myself  to  pay  you  the  following  instal- 
ments for  mason  and  brick  works  of  buildings  proposed  to  be  erected  in  Elderslie  and 
William  Streets,  vix.  first  instalment  of  £100,  on  each  tenement,  when  ready  for  first 
joists  ;  .  .  .  sixth  instalment  of  £100,  on  each  tenement,  when  the  stairs  are  up  and 
brick  work  is  finished ;  and  balance  when  the  work  is  completed. — I  am.  Sir,  your 
obedient  servant,  John  S.  Harkness.  Mr.  John  Rennie. — Dear  Sir,  I  hereby  agree 
to  see  you  paid  the  above  instalments. — I  am,  dear  Sir,  yours  respectfully,  James  Smtth." 

Rennie  brought  this  action  against  Harkness  as  principal,  and  Smith  as  cautioner, 
for  payment  of  a  balance  of  £241,  9s.  6^.  (the  six  instalments  having  been  previously 
paid).  After  lodging  defences,  Harkness  became  bankrupt,  and  his  estates  were 
sequestrated ;  and  the  trustee  on  the  sequestrated  estates  having  failed  to  sist  himself, 
decree  was  pronounced.  Smith  also  lodged  defences,  but  died  shortly  thereafter, 
and  his  trustees  were  sisted  in  his  stead.  They  pleaded ; — ^Even  if  the  defenders  should 
be  held  bound  by  the  said  letter  of  guarantee,  it  imports  a  guarantee  for  instahnents 
only,  and  not  for  the  balance. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds  that,  according  to  the 
sound  construction  of  the  obligation  undertaken  by  the  deceased  James  Smith,  under 
the  letter  dated  *  Glasgow,  18th  July  1862,'  and  forming  No.  6  of  process,  the  said 
James  Smith  became  bound  to  see  the  pursuer  paid,  not  only  the  respective  six  instal- 
ments on  account  of  the  mason  and  brick  works  therein  specified,  but  also  the  balance 
which  is  stated  to  be  payable  when  the  work  is  completed  :  Therefore  repels  the  third 
plea  in  law  set  forth  on  the  record  on  behalf  of  the  defenders,  and  appoints  the  cause 
to  be  enrolled  with  a  view  to  further  procedure  therein."  * 

Smith's  trustees  reclaimed. 

Lord  President. — I  take  a  different  view  from  the  Lord  Ordinary.  I  think  there 
is  here  a  distinction  between  what  is  represented  in  the  document  as  the  instalments 
and  what  is  called  the  balance ;  and  I  can  easily  understand  that  Smith  had  a  good 
reason  for  limiting  his  obligation  to  pay  the  instalments,  the  precise  amount  of  which 

*  "  Note. — The  Lord  Ordinary  has  pronounced  the  prefixed  interlocutor  on  the 
footing  that  both  parties  were  desirous  that  he  should  dispose  of  the  question,  raised 
under  the  third  plea  in  law  for  the  defenders,  at  this  stage. 

"  He  is  far  from  saying  that  the  point  is  free  from  difficulty.  He  subscribes  to 
the  doctrine  maintained  for  the  defenders,  and  clearly  stated  by  Mr.  Bell  in  his  Prin- 
ciples, sect.  251,  that '  cautionary  obligations  are  very  strictly  interpreted,  though  not 
so  literally  as  to  evade  the  true  and  fair  construction  of  the  engagement.' 

"  The  question  here  is  as  to  the  true  and  fair  construction  of  the  document.  The 
Lord  Ordinary  holds  this  to  import  a  liability  on  the  cautioner  for  the  *  balance,'  as 
well  as  for  the  payments  which  are  specially  designated  as  *  instalments.'" 
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was  set  forth  in  the  document ;  whereas,  if  he  had  undertaken  an  obligation  for  the 
balance,  he  would  have  undertaken  an  obligation  to  pay  an  unascertained  amount. 

The  other  Judges  concurred. 

[671]  This  interlocutor  was  pronounced : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against :  Find  that,  according  to  the  soimd  construction  of  the 
obligation  undertaken  by  the  deceased  James  Smith  under  the  letter  dated  *  Glasgow, 
18th  July  1862,'  and  forming  No.  6  of  process,  the  said  James  Smith  became  bound 
only  to  see  the  pursuer  paid  the  respective  six  instalments  on  accoynt  of  the  mason 
and  brick  works  therein  specified,  but  not  the  balance  which  is  stated  to  be  payable 
when  the  work  is  completed :  Therefore  sustain  the  third  plea  in  law  set  forth  in 
the  record  on  behalf  of  the  defenders  :  Assoilzie  the  defenders  from  the  conclusions 
of  the  action,  and  decern  :  Find  the  pursuer  liable  to  the  defenders  in  their  expenses  of 
process,"  &c. 

J.  &  R.  Macandrew,  W.S.— a.  G.,  R.,  &  W.  Ellis.— Agents. 


No.  130.  IV.  Macpherson,  671.     24  Mar.  1866,     1st  Div.— Lord  Mure,  M. 

John  Smith  and  Alexander  Gilmour  (Clerks  to  the  Irvine  District  Road 

Trustees),  Complainers  and  Advocators.— /SoZ.-ffen.  Young— Millar. 

Isabella  Conn,  Respondent.— Partem— GijforJ— P.  Blair, 

Jurisdiction — Court  of  Session—Summary  Procedure  Act,  27  <^  28  Vict.  cap.  53, 
sect.  2S^General  Turnpike  Act,  1  cfe  2  Will.  IV.  cap.  43,  sects.  109,  llO.— Held 
that  a  complaint  under  a  Road  Act  against  a  respondent  for  heightening  the  front 
wall  of  her  house,  situated  within  twenty-five  feet  of  the  centre  of  a  turnpike  road, 
in  contravention  of  the  Act,  which  prayed  for  the  imposition  of  a  penalty,  to  be 
levied  by  poinding  and  sale,  and  failing  payment  or  recovery  by  such  poinding  or 
sale,  to  grant  warrant  for  imprisoning  the  respondent,  was  of  a  criminal  character, 
as  defined  by  the  Summary  Procedure  Act,  and  that  review  of  the  judgment  lay 
with  the  Court  of  Justiciary,  and  not  with  the  Court  of  Session. 

Smith  and  Gilmour,  clerks  to  the  Turnpike  Road  Trustees  for  the  district  of  Irvine, 
presented  a  petition  and  complaint  to  the  Justices  of  the  Peace  for  the  county  of  Ayr, 
with  concurrence  of  the  Procurator-fiscal  for  the  district,  setting  forth  that  the  respond- 
ent, Isabella  Conn,  had  contravened  the  Ayrshire  Roads  Act,  1847  (which  incorporates 
the  General  Turnpike  Act,  1  &  2  Will.  IV.  cap.  43),  in  so  far  as  she  had,  without 
the  consent  of  the  trustees,  unroofed  her  house,  which  is  erected  within  a  distance 
of  about  fifteen  feet  ten  inches  from  the  centre  of  the  turnpike  road  from  Irvine  by 
Kilwinning,  &c.,  to  Kelly  Bridge,  and  taken  down  nearly  the  whole  of  the  front  wall 
and  gable,  and  rebuilt  and  added  to  the  same  ;  and  praying  that  she  be  ordained  "  to 
pull  down  or  remove  (first)  so  much  of  the  roof  of  her  house  as  is  within  twenty-five 
feet  from  the  centre  of  the  said  turnpike  road ;  (second)  three  feet  from  the  top  of 
the  whole  length  of  said  front  wall,  or  so  much  thereof  as  may  be  necessary  to  reduce 
the  same  to  its  said  former  height ;  and  (third)  to  ordain  the  said  Isabella  Conn,  re- 
spondent, to  pull  down  or  remove  three  feet  of  the  said  gable  wall,  or  so  much  thereof 
as  may  be  necessary  to  reduce  the  same  to  its  former  height  at  all  points,  all  at  the 
expense  of  the  said  Isabella  Conn,  the  respondent ;  and  further,  to  fine  and  amerciate 
the  said  Isabella  Conn,  respondent,  in  a  penalty  not  exceeding  £5,  and  not  less  than 
'iOs.  sterling,  together  with  the  expenses  of  prosecution  and  conviction,  to  be  levied 
by  poinding  and  sale ;  and  failing  payment  or  recovery  by  such  |X)inding  and  sale, 
to  grant  warrant  for  imprisoning  the  said  Isabella  Conn,  respondent,  within  the  prison 
of  Ayr,  therein  to  be  detained  for  the  space  of  four  months,  unless  the  said  penalty 
and  expenses  be  sooner  paid,— all  in  terms  of  the  said  Acts  of  1  &  2  Will.  IV.  cap.  43, 
and  the  said  Ayrshire  Roads  Act,  1847."  * 

*  Section  12,  Ayrshire  Roads  Act,  1847,— "That  after  the  passing  of  this  Act 
no  house  or  building  or  erection  whatever,  other  than  a  wall  for  the  purpose  of  en- 
closure, not  exceeding  seven  feet  in  height,  shall,  without  the  consent  of  the  [672]  trus- 
previously  obtained  in  writing,  be  erected  within  the  distance  of  twenty-five  feet 
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[672]  The  proceedings  in  the  Justice  of  Peace  Court  were  set  forth  on  the  record 
as  follows  :«*"*  The  respondent  appeared,  and  stated  the  following  defence :— Pre- 

from  the  centre  of  any  of  the  said  turnpike  roads  or  highways,  or  within  the  distance 
of  fifteen  feet  from  the  centre  of  any  highway  or  parish  road  within  the  said  county 
of  Ayr,  so  that  the  clear  distance  betwixt  houses,  buildings,  or  erections  on  the  opposite 
sides  of  a  turnpike  road  shall  not  be  less  than  fifty  feet,  and  on  the  opposite  sides  of 
a  parish  road  not  less  than  thirty  feet ;  and  if  any  building  shall  be  erected  hereafter 
within  the  distance  aforesaid,  any  two  Justices  of  the  Peace,  upon  summary  application 
made  to  them,  and  proof  given  that  the  said  building  is  within  the  distance  aforesaid, 
may  order  such  building  to  be  pulled  down,  and  the  materials  removed  at  the  expense 
of  the  builder,  or  of  the  occupier  of  the  ground  on  which  the  same  stands,  and  maj 
grant  warrant  for  levying,  for  every  such  offence,  a  penalty  not  exceeding  £5  sterling, 
nor  less  than  20s.  sterling." 

Section  109,  1  &  2  Will.  IV.  cap.  43,—"  That  it  shall  be  lawful  for  the  Procurator- 
fiscal,  and  for  the  trustees  of  any  turnpike  road,  or  any  person  authorised  by  them, 
or  any  one  of  their  number,  to  prosecute  for  any  expenses,  toH-duty,  penalty,  forfeiture, 
or  fine  imposed  by  this  or  any  Act  made  for  malcing  or  maintaining  any  turnpike 
road,  and  to  recover  the  same  before  the  Sheriff  or  tne  Justices  of  the  Peace  of  the 
shire  in  which  the  same  shall  have  become  due  or  been  incurred,  or  where  the  offender 
shall  reside,  subject  to  appeal  in  manner  hereinafter  mentioned,  and  it  shall  be  lawful 
for  the  said  trustees  to  allow  the  expenses  of  such  prosecutions  to  be  defrayed  out  of 
the  funds  of  the  trust." 

Section  110, — "  That  all  expenses,  toU-duties,  penalties,  forfeitures,  and  fines  imposed 
by  this  or  any  such  Act  as  aforesaid  (excepting  such  penalties  as  are  herein  otherwise 
directed  to  be  recovered  and  applied)  shall,  after  hearing  the  party  complained  of, 
or  on  the  non-appearance  of  such  party  after  summons,  on  an  indudcB  of  six  days, 
personally,  or  at  the  dwelUng-place  of  such  party  (of  which  the  oath  of  one  witness, 
or  an  execution  of  citation  without  witnesses,  shall  be  sufficient  evidence),  upon  proof 
of  the  fact  before  the  Sheriff  or  Justices  of  the  Peace  for  the  shire  in  which  the  same 
shall  have  become  due,  or  been  incurred,  or  where  the  offender  shall  reside,  either  by 
the  confession  of  the  party  offending,  or  bv  the  oath  of  any  one  credible  witness  or 
other  competent  evidence,  be  levied,  together  with  the  expenses  of  the  prosecution 
and  conviction,  by  poinding  and  sale  of  the  goods  and  effects  of  the  party  offending, 
by  warrant  under  the  hand  of  such  Sheriff  or  Justices  (which  warrant  such  SherSf 
or  Justices  are  hereby  empowered  to  grant),  and  the  surplus  (if  any),  after  deducting 
such  expenses,  toll-duties,  penalties,  forfeitures,  and  fines,  and  the  expenses  of  the 
proceedings  and  charges  of  such  poinding  and  sale,  shall  be  returned  to  the  owner 
of  such  goods  and  effects  ;  and  in  case  the  same  shall  not  be  forthwith  paid  upon  con- 
viction, then  it  shall  be  lawful  for  such  Sheriff  or  Justices  to  order  the  offender  so 
convicted  to  be  detained  and  kept  in  safe  custody  until  return  can  be  conveniently  made 
to  such  warrant  of  poinding,  unless  the  offender  shall  give  sufficient  security  to  the 
satisfaction  of,  and  to  the  amount  fixed  by,  such  Sheriff  or  Justices  for  his  or  her  appear- 
ance before  such  Sheriff"  or  Justices,  on  such  a  day  as  shall  be  appointed  for  the  return 
of  such  warrant  of  poinding,  which  security  the  said  Sheriff  or  Justices  are  hereby 
empowered  to  take  by  bond  of  caution  or  otherwise ;  but  if  upon  the  return  of  such 
warrant  it  shall  appear  that  no  sufficient  goods  and  effects  can  be  found,  then  it  shall 
be  lawful  for  the  said  Sheriff  or  Justices,  in  all  cases  where  the  penalties  sought  to 
be  recovered  shall  exceed  the  sum  of  40s.,  and  they  are  hereby  authorised  and  required, 
by  warrant  uuder  their  hand,  to  cause  such  offender  to  be  committed  to  the  common 
gaol  or  house  of  correction  of  the  shire  where  the  offender  shall  be  or  reside,  there 
to  remain  for  any  time  not  exceeding  four  months,  unless  such  expenses,  toUnduties, 
penalties,  forfeitures,  and  fines,  and  the  expenses  of  the  proceedings  shall  be  sooner 
paid  ;  and  in  all  cases  where  the  penalties  awarded  shall  be  less  than  the  sum  of  40b., 
the  said  Sheriff  or  Justices  may,  when  no  effects  can  be  found  as  above,  commit  the 
offender  to  prison  for  any  time  not  exceeding  two  months,  unless  the  said  penalties, 
duties,  fines,  and  expenses  shall  be  sooner  paid ;  and  the  moneys  arising  by  such 
penalties,  forfeitures,  and  fines  respectively,  if  not  [673]  otherwise  directed  to  be  applied 
by  this  Act,  or  the  Act  under  which  the  same  shall  have  been  incurred,  or  in  so  far  as 
not  directed  by  the  Sheriff'  or  Justices  to  be  paid  towards  the  expenses  of  the  proceedings, 
shall  be  paid  to  the  trustees  for  making  and  maintaining  the  road  on  which  such  offence 
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liminary. — Igt,  That  the  allegations  set  forth  in  the  complaint  do  not  con-[673]-stitute 
a  contravention  of  sect.  12  of  the  Ayrshire  Boads  Act  founded  on ;  2d,  That  the  prayer 
of  the  complaint  is  not  warranted,  or  within  the  powers  conferred  upon  the  trustees 
by  said  Act. 

**  On  the  Merits. — ^The  respondent  pleads  not  guilty.  The  respondent's  agent 
was  heard  in  support  of  his  objections,  and  the  petitioners*  in  reply  thereto.  The 
Court  having  fully  considered  the  preliminary  objections,  by  a  majority  of  four  to 
two,  sustain  the  same ;  dismiss  the  complaint :  Find  the  respondent  entitled  to  the 
sum  of  one  guinea  of  expenses ;  and  decern." 

The  complainers  advocated. 

The  respondent  stated  the  following  additional  pleas : — (1)  The  judgment  of  the 
t  Justices  not  having  been  appealed  from  in  the  manner  provided  for  by  the  1 14th  sect,  of 
1  &  2  William  IV.  cap.  43,  is  now  final  and  conclusive,  and  is  not  subject  to  review  by 
advocation.  The  present  advocation  is  therefore  incompetent,  and  ought  to  be  dis- 
missed. (2)  No  jurisdiction  in  this  CJourt,  in  respect  that  the  proceedings  are  of  a 
criminal  nature.  (3)  That  the  allegations  set  forth  in  the  petition  and  complaint  do 
not  constitute  a  contravention  of  sect.  12  of  the  Ayrshire  Boads  Act,  1847,  founded 
on.  (4)  That  the  prayer  of  the  complaint  is  not  warranted,  or  within  the  powers 
conferred  upon  the  trustees  by  the  said  Act.  (5)  The  respondent  not  being  guilty, 
should  be  assoilzied. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Dismisses  the  advocation 
as  incompetent,  and  decerns :  Finds  the  respondent  entitled  to  expenses,  of  which 
allows  an  account  to  be  given  in,  and,  when  lodged,  remits  the  same  to  the  Auditor 
to  tax,  and  report."  * 

shall  have  been  committed,  or  to  their  treasurer,  and  appUed  and  disposed  of  for  the 
purposes  of  such  road." 

*  "  Note. — The  prejudicial  (question  raised  by  the  second  additional  plea  in  law 
for  the  respondent,  as  to  the  jurisdiction  of  this  Court,  is  attended  with  difficulty. 
But  upon  considering  the  provisions  of  the  28th  section  of  the  Act  26  &  27  Victoria, 
cap.  53,  upon  whch  the  plea  is  rested,  the  Lord  Ordinary  has  come  to  be  of  opinion 
that,  assuming  the  proceedings  of  the  Justices  in  such  a  case  as  the  present  to  be  open 
to  review,  the  jurisoiction  of  the  civil  Court  is  not  excluded.  At  the  date  of  the  above 
Act,  it  had  been  authoritatively  settled  that  the  Court  of  Justiciary  had  not  juris- 
diction to  review  proceedings  under  the  Act  1  &  2  William  IV.  cap.  43 — Campbell, 
23d  November  1847,  Arkley,  p.  386.  So  that  the  present  question  turns  upon  whether, 
by  the  above  section  of  the  Summary  Procedure  Act,  this  jurisdiction  has  been  taken 
away  from  the  civil,  and  transferred  to  the  criminal  Court.  Now,  the  provisions 
of  that  section  are  restricted  to  proceedings  *  upon  summary  complaint  before  Sheriffs, 
Justices,'  &c.,  and  if  the  present  complaint  had  been  brought  under  section  111  of  the 
Act  1  &  2  William  IV.,  which  authorises  prosecutions  in  a  summary  form,  the  Lord 
Ordinary  would  have  been  disposed  to  hold,  notwithstanding  the  decision  in  the  case 
of  Campbell,  that  the  advocators  had  applied  to  the  wrong  tribunal  for  redress.  The 
proceedings  complained  of,  however,  were  not  taken  in  the  summary  form  prescribed 
m  that  section ;  but  upon  petition,  with  a  citation  on  six  days'  inducicB,  under  sections 
109  and  110  of  the  statute,  as  expressly  distinguished  from  the  summary  procedure 
provided  by  section  111,  and  such  being  the  nature  of  the  complaint,  review,  if  com- 
petent in  such  a  case  at  all,  must  still,  it  is  thought,  be  in  the  civil  Court. 

"  But  the  Lord  Ordinary  is,  on  the  other  hand,  of  opinion  that,  as  the  decision 
of  the  Justices  in  the  present  case  was  not  appealed  to  Quarter  Sessions,  as  prescribed 
by  section  114  of  the  Act  1  &  2  WilUam  IV.,  the  advocation  is  incompetent.  A  similar 
question  appears  to  have  been  so  decided  in  the  case  of  Campbell,  already  referred 
to  as  reported  in  this  Court,  9th  February  1848,  10  D.  p.  655,— where,  in  conformity 
with  the  rule  given  effect  to  in  Campbell  v.  Mill,  11th  February  1826,  affirmed  on 
appeal  June  25,  1828,  %t  was  held  that,  even  when  excess  [674]  oi  power  was  alleged, 
the  Court  of  Session  ought  not,  as  a  matter  of  course,  to  interfere  when  an  appeal 
had  not  been  taken  to  Quarter  Sessions,  as  required  by  the  Act. 

"  In  the  present  case  excess  of  power  is  not  alleged.  But  it  is  said  that  there  has 
been  a  refusal  to  act,  inasmuch  as  the  Justices  declined  to  exercise  their  jurisdiction, 
and  had  held  that  a  complaint  was  not  in  contravention  of  the  statute,  which  in  reality 
was  so.    And  it  was  argued,  that,  in  respect  of  this  refusal,  the  Court  had  jurisdiction 
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[674]  The  advocators  reclaimed,  and  argued ; — The  case  does  not  fall  under  the 
Summary  Procedure  Act.  The  Road  Act  distinguishes  between  applications  which 
are  summary  and  those  which  are  not.  The  present  was  under  sections  109  and  110, 
and  was  not  summary.  The  complaint  was  one  falling  under  the  cognisance  of  the 
Justices,  but  they  have  dismissed  it,  and  they  have  therefore  refused  to  exercise  their 
jurisdiction. 

Argued  for  respondent; — There  is  no  jurisdiction  in  this  Court,  the  case  being  a 
criminal  one,  or,  at  all  events,  one  falling  under  the  class  of  cases  provided  for  by  the 
Summary  Procedure  Act,  sect.  28. 

Lord  PRBsroENX. — I  tliink  the  argument  for  the  respondent  in  reference  to  the 
Summary  Procedure  Act  is  satisfactory.  The  argument  for  the  advocator  is  founded 
on  a  contrast  between  Wo  sections  of  the  General  Eoad  Act.  He  says  that  because 
in  the  General  Road  Act  the  procedure  under  one  section  is  called  summary,  and 
under  another  section  it  is  not  said  to  be  summary,  that  that  fixes  the  character  of 
summary  in  the  one  case  and  not  in  the  other.  I  do  not  think  that  a  sound  argu- 
ment. According  to  that  argument  proceedings  under  any  Act  in  which  that  kind 
of  distinction  is  to  be  found  may  be  excluded  from  the  operation  of  the  Summary 
Procedure  Act.  I  think  this  procedure  cannot  be  regarded  as  other  than  summary. 
It  is  a  petition  and  complaint  with  concurrence  of  the  fiscal.  That  is  consistent  with 
its  summary  character ;  and  the  other  requisites  of  the  procedure  under  the  statutes 
are  within  the  provisions  of  the  Summary  Procedure  Act.  There  are,  no  doubt, 
difficulties  in  dealing  with  the  Summary  Procedure  Act,  but  I  do  not  think  that  there 
is  any  difficulty  in  this  case. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor  of  the  D)rd 
Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note,  with  this 
declaration,  that  the  Lord  Ordinary's  interlocutor  is  adhered  to,  with  this  variation, 
that  after  the  word  *  incompetent '  there  shall  be  inserted  the  words  *  in  this  Court '  : 
Find  the  advocators  liable  to  the  respondent  in  additional  expenses  of  process ;  allow 
an  account  thereof,"  &c. 

Patrick,  M'Ewen,  &  Garment,  W.S.— Thomas  Dowie,  S.S.C— Agents. 


No.   131.  IV.  Macpherson,   675.     28 'Mar.    1866.     1st   Div.— Lord  Jervis- 

woode,  C. 

George  Greig  (Inspector  of  Poor  of  City  Parish  of  Edinburgh),  Pursuer.— 

Lord- Adv.  Moncreiff —Gifford, 

The  Feoffees  of  Trust  and  Govfjinors  of  Gfx)rge  Heriot's  Hospital, 

Defenders.  —Patton  —Millar, 

Poor-rates — Liability  to  Assessment — Educational  Charity, — The  Governors  of  Heriot's 
Hospital,  an  institution  devoted  under  the  will  of  the  founder  to  the  maintenance 

to  interfere.  But  the  Lord  Ordinary  is  unable  so  to  view  the  case.  For  the  Justices 
have  not,  as  it  appears  to  him,  refused  to  act,  but  have  pronounced  a  decision — it  may 
be  a  wrong  one,  but  as  to  that  the  Lord  Ordinary  gives  no  opinion — on  a  matter  con- 
fessedly within  their  jurisdiction,  and  as  to  which,  if  they  were  wrong,  it  was,  it  is 
thought,  incumbent  on  the  advocators,  in  the  first  instance,  at  all  events,  to  ap^y 
to  Quarter  Sessions  to  set  them  right.  Neither  can  the  Lord  Ordinary  adopt  the  view 
that  section  114  of  the  Act  does  not  apply,  in  respect  that  it  is  limited  to  proceedings 
taken  *  in  the  execution  of  this  Act,'  namely  the  Act  1  &  2  William  IV.,  whereas  the 
proceedings  complained  of  were  taken  in  execution  of  the  I3lh  section  of  the  Local 
Koad  Act  for  the  county  of  Ayr.  Because,  1st,  by  the  second  section  of  the  Local 
Act,  the  1  &  2  William  IV.  is  declared  to  be  incorporated  with  and  made  part  of  the 
Tjocal  Act,  in  the  same  manner  as  if  it  had  been  repeated  therein ;  and,  2d,  the  form 
of  proceeding  adopted  in  the  complaint  is,  by  section  109,  made  competent,  only 
*  subject  to  appeal  in  manner  hereinafter  mentioned,' — that  is,  in  the  manner  prescribed 
by  the  114:th  section  of  the  General  Act." 
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and  education  of  poor  boys,  children  of  freemen  and  burgesses  of  Edinburgh,  held 
to  be  assessable  for  relief  of  the  poor  in  respect  of  the  buuding  and  grouncS  of  the 
Hospital,  and  not  to  be  exempt  either  in  respect  of  the  character  of  the  institution, 
or  of  its  having  received  recognition  from  the  Legislature  through  an  Act  of  Parlia- 
ment having  been  obtained  by  the  governors  in  1836  for  regulating  and  extending 
the  benefits  of  the  charity. 

This  was  an  action  at  the  instance  of  the  inspector  of  poor  of  the  City  Parish  of 
Edinburgh,  concluding  to  have  it  found  and  declared  that  the  defenders,  the  Feoffees 
of  Trust  and  Governors  of  George  Heriot's  Hospital,  are  liable  to  be  assessed  for  the 
support  of  the  poor  of  the  said  parish  under  the  provisions  of  the  Act  8  &  9  Vict.  c. 
83,  **  in  respect  of  the  following  lands  and  heritages  belonging  to  and  occupied  by  them, 
situated  in  the  said  City  Parish,  viz.  that  area  or  piece  of  ground  at  Lauriston  extend- 
ing to  eight  and  a  half  acres  or  thereby,  part  of  which  forms  the  site  of  the  building 
known  as  George  Heriot's  Hospital,  and  of  the  other  buildings  and  erections  connected 
therewith,  and  the  remaining  part  of  which  forms  the  gardens,  plantations,  and  parks 
surrounding  the  same,  as  also  the  said  hospital  building  itself,  and  whole  other  build- 
ings and  erections,  of  what  nature  soever,  built  and  erected  on  the  said  area  or  piece 
of  ground,  and  that  as  owners  and  also  as  occupiers  of  the  said  lands  and  heritages." 
The  action  also  concluded  for  payment  of  the  amount  of  four  assessments  for  the  years 
ending  Whitsunday  1862,  1863,  1864,  and  1865,  imposed  on  the  defenders  as  owners 
and  occupiers  of  the  said  property,  on  a  valuation  of  £1000  a-year,  the  yearly  value 
of  the  hospital  buildings  and  ground  as  entered  in  the  valuation-roU  under  the  Act 
17  &  18  Vict.  c.  91.  The  assessment  in  the  parish  was  imposed  under  sect.  34  of  the 
Act  8  &  9  Vict.  c.  83,  one-half  on  the  owners,  and  the  other  half  on  the  tenants  or 
occupants  of  lands  and  heritages. 

By  his  will,  dated  10th  December  1623,  George  Heriot  gave  and  bequeathed  the 
residue  of  his  estate  "  unto  the  provost,  baihffs,  ministers,  and  ordinary  council  for 
the  time  being  of  the  said  town  of  Edinburgh,  for  and  towards  the  erecting  of  an  hospital 
within  the  said  town  of  Edinburgh,  in  perpetuity,  to  belong  until  the  said  hospital, 
and  to  be  employed  in  the  maintenance,  relief,  and  bringing  up  of  so  many  poor  father- 
less boys,  freemen's  sons  of  the  town  of  Edinburgh,  as  the  means  which  I  give,  and  the 
yearly  value  so  purchased  by  the  said  provost,  bailiffs,  ministers,  and  council  of  the  said 
town  shall  amount  and  come  unto ;  and  I  give  and  devise  unto  the  said  provost," 
&c.,  "and  council,  and  successors  therein  for  ever  for  the  time  being,  all  these  my 
messuages,  lands,  tenements,  and  hereditaments,  with  their  appurtenances  whatever, 
lying  and  being  within  the  aforesaid  town  of  Edinbuirgh,  and  liberties  thereof,  or  either 
of  them,  to  the  only  end,  intent,  and  purpose  that  the  said  hospital  be  gone  in  hand, 
founded,  and  erected  upon  part  thereof,  and  all  the  rest  to  belong  thereunto,  for  the 
better  maintenance  of  the  same." 

The  testator  further  directed  that  the  hospital  should  be  governed  by  such  direc- 
tions as  should  be  framed  in  writing  either  by  himself,  or  after  his  death  by  Dr.  Walter 
Balcanquhal,  Dean  of  Rochester ;.  and  he  appointed  the  provost,  bailiffs,  ministers, 
and  council  of  the  city  feoffees  of  trust  and  governors  of  the  lands  and  revenues  of  the 
hoepitaL 

George  Heriot  having  died  without  executing  any  such  directions  as  those  [676]  con- 
templated in  his  will,  Dr.  Balcanquhal,  in  terms  of  the  powers  conferred  upon  him, 
framed  a  code  of  statutes,  whereby,  int^r  alia,  he  declared  that  the  poor  scholars  to 
be  chosen  and  admitted  into  the  hospital  should  all  be  children  of  burgesses  and  free- 
men of  Edinburgh,  and  that  among  them  kinsmen  of  George  Heriot  should  be  pre- 
ferred. He  further  enjoined  that  the  governors  should  "  chuse  na  burgess  childrene 
into  these  places  if  their  parentis  be  weill  and  suffidentUe  able  to  manteyne  thame, 
since  the  intentioime  of  the  founder  is  onlie  to  relieve  the  puire." 

A  certain  tenement  had  been  left  by  George  Heriot  for  the  intended  hospital,  but 
Dr.  Balcanquhal  and  the  governors  regarding  it  and  the  situation  as  imsuitable, 
resolved  to  erect  the  hospital  on  the  piece  of  ground  on  which  it  now  stands.  This 
piece  of  ground,  extending  as  aforesaid  to  eight  and  a  half  acres,  was  purchased  bv  the 
governors  from  the  magistrates  of  Edinburgh.  The  erection  of  the  hospital  building 
was  completed  in  1650. 

Since  the  date  of  the  testator's  death  the  govemoi-s  had  acquired  a  variety  of  lands 
and  heritages,  including  a  great  part  of  the  ground  on  which  the  New  Town  of  Edin- 
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burgh  is  now  built ;  and  from  the  feu-duties  and  revenue  accruing  from  these  lands, 
and  from  other  sources,  certain  boys,  sons  of  burgesses  and  freemen  of  Edinburgh, 
were  maintained  and  educated  within  the  hospital,  and  afterwards  placed  out  as  appren- 
tices, or  sent  to  the  University  of  Edinburgh  to  complete  their  education. 

The  number  of  scholars  received  into  the  hospital,  which  was  at  first  only  thirty, 
was  enlarged  as  the  revenue  increased.  For  many  years  the  number  had  been  one 
hundred  and  eighty,  and  more  could  not  be  accommodated  within  the  building.  They 
lived  and  were  educated  in  the  hospital.  The  piirsuer  averred  that  the  average  yeaiiy 
sum  expended  in  the  maintenance  and  education  of  each  boy  was  £46,  Os.  Id.  A  staff 
of  eleven  masters,  besides  other  officials,  was  kept  up  in  connection  with  the  hospital 
at  various  salaries,  that  of  the  house  governor  or  head-master  being  £365  a-year.  A 
part  of  the  building  on  the  said  piece  of  ground  was  appropriated  to  the  use  of  the  house 
governor,  and  another  part  was  used  as  a  chapel. 

The  revenues  of  the  charity  having,  prior  to  1836,  largely  increased,  the  governors 
in  that  year  appUed  for  and  obtained  an  Act  of  ParUament  (6  &  7  Will.  IV.  c.  xxv.) 
to  extend  their  powers.  By  that  Act,  entituled  **  An  Act  to  explain  and  extend  the 
powers  of  the  Governors  of  the  Hospital  in  Edinburgh  founded  by  George  Heriot, 
jeweller  to  King  James  VL,"  the  governors  were  empowered,  "  out  of  any  surplus 
income  or  revenue  of  and  belonging  to  the  said  hospital,  after  providing  for  the  neces- 
sary expense  of  and  belonging  to  such  number  of  boys  as  the  said  hospital  shall  be 
adequate  to  contain,  and  to  be  elected  and  admitted  into  the  same  as  aroresaid ;  and 
of  the  apprentice  fees,  or  other  sums  to  be  paid  with  or  for  boys  who  have  left  the  hospital, 
and  of  the  £20  in  use  to  be  paid  annually  to  each  of  the  holders  of  the  ten  bursaries, 
founded  by  the  said  George  Heriot  at  the  College  of  Edinburgh ;  and  of  all  other  sums 
and  expenses  authorised  and  sanctioned  by  the  said  last  will  and  testament  of  George 
Heriot,  or  statutes  by  Doctor  Walter  Balcanquhal,  or  which  the  said  feoffees  of 
trust  and  governors  are  entitled  to  expend,"  to  found  and  erect  one  or  more  schools  in 
Edinburgh,  and  to  appoint  masters,  and  admit  children  thereto,  as  provided  by  the 
statute. 

Under  the  powers  so  conferred,  the  governors  had  founded  and  erected  in  various 
parts  of  Edinburgh  schools  at  which  chUdren  of  burgesses  and  others  were  educated. 
Except  in  as  far  as  altered  by  the  said  Act,  the  statutes  framed  by  Dr.  Balcanqubal 
remained  in  most  particulars  xmchanged. 

The  defenders  averred ; — (Stat.  4)  ....  "  The  scholars  live  and  are  educated  in 
the  hospital.  All  of  them  are  the  children  of  poor  parents ;  and  one  of  the  residte 
of  the  foundation  of  this  charity  is  that  many,  who  otherwise  would  be  paupers  and 
burdens  upon  the  parish,  are  preserved  [677]  ^^o"^  destitution,"  &c.  (Stat.  5)  *"  Heriot's 
Hospital  possesses  a  very  large  endowment,  and  from  the  first  it  has  been  regarded 
as  a  pubhc  charitable  institution.  As  such,  it  has  been  exempt  from  taxes.  In  1695, 
the  estates  of  Parliament,  considering  that  it  *  was  an  ornament  to  the  nation,'  and 
that  '  in  all  nations,  for  the  encouragement  of  such  pious  works,  hospitals  were  freed 
of  all  impositions,'  recommended  to  the  Lords  of  His  Majesty's  Treasury  that  the  said 
hospital  and  the  poor  thereof  should  be  exempted  from  all  excise  and  other  impositions 
laid,  or  to  be  laid,  on  the  beer  to  be  consum^  in  the  hospital.  Poor-rates  never  have 
been  imposed  on  or  levied  from  the  hospit>al,  nor,  till  the  present  occasion,  was  an 
attempt  made  to  subject  the  defenders  to  liability  for  that  assessment.  The  def endeis 
have  also  enjoyed  exemption  from  police  and  municipal  taxes,  and  similar  institutions 
possess  the  like  immunity."  (Stat.  6)  "  No  rents  nor  profits  are  derived  from  the  pre- 
mises in  question,  and  the  hospital  cannot  be  diverted  to  any  other  use  than  that  to 
which  it  is  appropriated.  Its  character  as  an  institution  dedicated  to  the  ntiaintenance, 
bringing  up,  and  education  of  *  such  number  of  poor  boys,  children  of  burgesses  and 
freemen  of  the  said  town  of  Edinburgh,  as  the  said  hospital  shall,  with  the  necessary 
masters,  be  found  adequate  to  contain,'  has  been  fixed  not  merely  by  the  will  of  the 
founder,  and  the  statutes  of  Dr.  Balcanquhal,  but  by  the  Act  of  the  6th  &  7th  Will. 
IV.  above-mentioned.  " 

They  pleaded ; — (1)  The  defenders  having,  before  the  passing  of  8  &  9  Vict.  c.  83, 
been  exempt  from  poor-rates,  and  the  immunity  which  they  formerly  enjoyed  not 
having  been  taken  away  by  that  statute,  their  freedom  from  that  taxation  still  con- 
tinues. (3)  The  hospital  being  a  public  charitable  institution,  or  a  charitable  institu- 
tion maintained  for  public  purposes,  or  for  pui-poses  by  which  the  public  are  benefited, 
the  defenders  are  not  assessable  for  poor-rates.     (4)  The  defendere,  not  being  owners 
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and  occupants  of  the  premises  in  question,  in  the  sense  of  8  &  9  Vict.  c.  S3,  are  not  Uable 
to  be  assessed  for  poor-rates. 

The  Lord  Ordinary,  on  28th  November  1865,  pronounced  an  interlocutor  repelUng 
the  defences,  and  decerning  in  terms  of  the  conclusions  of  the  summons.  * 

*  "  Note. — ^The  Lord  Ordinary  has  disposed  of  the  present  question  on  the  footing 
that,  as  stated  in  the  second  article  of  the  condescendence  for  the  pursuer,  the  defenders 
appear  in  the  several  valuation-rolls  there  referred  to  as  owners  and  occupiers  of  Heriot's 
Hospital,  and  the  grounds  attached  thereto. 

"  If  this  be  so,  the  provisions  of  the  8th  &  9th  Vict.  cap.  83,  sect.  34,  suffice  to  attach 
UabiUty  to  them  for  payment  of  the  rates  leviable  m  the  parish  within  which  the  subjects 
are  situated,  and  the  parochial  board  of  which  is  represented  by  the  pursuer,  unless 
the  defenders  be  in  a  position  to  establish  an  immunity  in  their  own  favour  from  the 
statutory  burden. 

"  Questions  of  a  character  kindred  to  that  here  raised  have  recently  formed  the 
subject  of  decisions  of  the  highest  authority,  which,  if  appUcable  here,  necessarily 
rule  the  judgment.  The  Lord  Ordinary  refers  more  especially  to  the  case  of  Adamson 
v.  the  Trustees  of  the  Clyde  Navigation,  as  decided  in  the  Court  of  Session  on  27th 
January  1860  (22  D.  606),  and  in  the  House  of  Lords  on  22d  June  1865,  and  to  the 
case  of  Gardiner  v,  the  Leith  Dock  Commissioners,  17th  June  1864  (2  Macph.  1234). 

"  The  principles  on  which  the  judgments  in  these  instances  proceeded  are  expounded 
by  the  Lord  Justice-Clerk  and  other  Judges  in  disposing  of  the  still  more  recent  case 
of  the  University  of  Edinburgh  v.  Greig,  reported  under  date  20th  July  1865.  There 
the  University  was  found  to  have  right  to  enjoy  an  immunity  from  poor-rates  on 
grounds,  as  it  appears  to  the  Lord  Ordinary,  altogether  apart  and  different  from  those 
here  alleged  on  behalf  of  the  defenders.  The  I/)rd  Justice-Clerk  there  states, — *  In 
Adamson  v,  Clyde  Navigation  Trustees,  22  D.  606  (to  go  no  farther  back),  it  was  held 
by  the  whole  Court  that  to  [678]  exempt  the  owners  and  occupiers  of  property  from 
liability  for  taxation,  it  was  not  enough  to  say  that  the  revenues  of  the  estate  were 
devoted  exclusively  to  pubUc  piu^x)ses,  but  that  the  owner  and  occupier  must  be  in  a 
position  of  holding  the  property  for  the  purposes  to  which  it  had  been  devoted  by  the 
Queen  or  the  Government  of  the  country,  and  which  are  public  purposes  of  the  State 
as  distinguished  from  those  purposes  which  are  public  only  in  the  sense  of  being 
beneficial,  useful,  or  convenient  to  the  public,  either  locally  or  generally.*  The  same 
principle  ruled  the  '  subsequent  case  oi  Gardiner  t;.  the  Leith  Dock  Commissioners, 
2  Macph.  1234/ 

"  In  the  case  of  the  Trustees  of  the  Clyde  Navigation  v.  Adamson  (referred  to  in 
the  preceding  quotation),  as  decided  in  the  House  of  Lords  on  2  2d  June  1865,  the 
Lord  Chancellor  is  reported  as  stating  that  '  the  issue  raised  in  this  action  is  not  at 
all  distinguishable  from  the  two  cases  upon  which  your  Lordships  have  just  pronounced 
an  opinion,  namely,  those  of  the  Mersey  Harbour  and  Docks  Company.  The  principles 
which  are  applicable  to  the  decision  of  the  case,  and  which  are  embodied  in  the  statute 
which  is  now  the  General  Poor-Law  Act  of  Scotland,  namely,  the  8th  &  9th  of  the 
Queen,  passed  in  the  year  1845,  are  precisely  the  same  as  the  principles  which  are 
appUcable  to  the  interpretation  of  the  law  of  England,  upon  which  your  Lordships 
have  just  expressed  an  opinion.' 

"  In  the  case  of  the  Mersey  Docks  thus  referred  to,  his  Lordship  lays  down  the 
law  in  these  terms : — *  The  only  occupier  exempt  from  the  operation  of  the  Act  is 
the  King,  because  he  is  not  named  in  the  statute ;  and  the  direct  and  immediate  ser- 
vants of  the  Crown,  whose  occupation  is  the  occupation  of  the  Crown  itself,  also  come 
within  the  exemption.  But  the  ground  of  exemption  does  not  warrant  many  decisions 
which  have  held  that  property  used  for  public  purposes  is  not  rateable.  So  also  the 
trustees  who  are  in  law  the  tenants  and  occupiers  of  valuable  property  upon  trust 
for  charitable  purposes,  such  as  hospitals  or  limatic  asylums,  are  in  principle  rateable, 
notwithstanding  that  the  buildings  are  actually  occupied  by  paupers  who  are  sick 
or  insane.' 

"  Terms  more  clearly  expressive  of  the  general  principles  apj)licable  to  the  cases 
with  which  the  learned  Judges  were  thus  deaUng,  could  not  have  been  used.  The 
only  question  is,  do  these  reach  the  present  case  1  or  is  it  separate  from  and  beyond 
them  ?  This  the  Lord  Ordinary  has  determined,  so  far  as  his  judgment  goes,  against 
the  defenders. 
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[678]  ^he  defenders  reclaimed,  and  argued ; — ^Tliis  property  is  incapable  of  yielding 
rent ;  and  the  case  is,  therefore,  distinguishable  from  Aoamson  t;.  [679]  Clyde  Trustees,^ 
and  Gardiner  v.  Leith  Dock  Commissioners.!  The  institution  resembles  in  character 
a  University,  which  has  been  decided  to  be  exempt^  The  hospital  is  devoted  to 
educational  purposes,  not  merely  in  terms  of  the  private  trust  created  by  the  founder, 
but  imder  the  sanction  of  the  Legislature,  through  the  Act  of  Parliament  6  &  7 
Will.  IV.  c.  XXV.,  obtained  by  the  governors  in  1836,  for  the  regulation  and  extension 
of  the  benefitJi  of  the  institution.  As  early  as  1695  the  Scottish  Parliament  declared 
it  to  be  "  an  ornament  to  the  nation,"  and  recommended  the  Lords  of  the  Treasury 
to  exempt  it  from  certain  taxes  in  consequence.  The  claim  of  exemption  is  not  made 
for  the  property  from  which  the  charity  derives  its  revenue,  and  which  has  always 
paid  poor-rates,  but  merely  for  the  institution  itself,  which  has  enjoyed  exemption 
for  the  period  of  more  than  200  years  during  which  it  has  existed.  The  Act  8  &  9 
Vict.  c.  83,  has  not  had  the  effect  of  rendering  property  liable  which  was  previously 
exempt.§ 

"  It  appears  to  him  that  the  great  institution  over  which  the  defenders  preside 
is  not  within  the  rule  on  which  the  exemption  claimed  can  alone  rest. 

"  The  property  in  their  hands  is  not  devoted  to  public  purposes  of  the  State.  It 
cannot  even  be  said  that  its  produce  is  so  applied  as,  directly  and  necessarily,  to  operate 
a  reUef  to  those  liable  in  poor-rates,  or  in  the  support  of  individuals  which  must  other- 
wise have  been  borne  by  the  ratepayers.  The  fourth  statement  of  facts  for  the  defenders, 
which  refers  to  this  matter,  does  not,  as  the  Lord  Ordinary  thinks,  set  forth  facts  bear- 
ing on  it  which  are  relevant  here.  It  is  not  there  stated  that  the  recipients  of  the  charity 
are  truly  of  the  class  of  paupers.  Poor,  in  one  sense  of  the  term,  they  may,  nay  must 
be,  but  the  quality  of  their  poverty  is  not  necessarily  to  be  ascertained  by  the  tests 
of  actual  pauperism,  as  within  the  provisions  of  the  poor-law.  It  is  to  be  judged  of, 
as  the  Lord  Ordinary  thinks,  in  relation  to  their  position  as  *  children  of  burgesses 
and  freemen  of  the  burgh,'  and,  if  so,  may  properly  be  determined  by  a  consideration 
of  the  general  position  in  life  of  the  special  class  from  which  they  are  to  be  selected, 
rather  than  by  that  of  paupers  legally  entitled  to  relief  from  the  funds  raised  by  parochial 
assessment. 

"  The  case  which,  as  reported,  comes  most  near  to  that  here  maintained  for  the 
defenders,  seems  to  be  that  of  the  Bakers'  Society  of  Paisley  t;.  the  Stent-masters  and 
Magistrates,  Dec.  6,  1836,  15  S.  200.  There  it  was  held  that  the  funds  of  the  Bakers' 
Society  were  only  assessable  *  in  so  far  as  there  were  rents  or  profits  accruing  from 
the  mill,  or  other  property  or  trade  belonging  to  the  society,  over  and  above  the  usual 
allowances  granted  to  the  poor  and  aged  members,  and  divisable  among  the  members, 
or  applicable  to  the  purposes  of  the  society  generally.' 

"  If  the  poor  and  aged  members  thus  stated  to  be  those  receiving  relief  were 
[679]  truly  of  the  class  of  paupers,  it  may  be  held  that  the  judgment  is  not  inconsistent 
with  those  in  the  more  recent  cases  to  which  the  Lord  Ordinary  has  already  referred. 
But  on  any  other  footing,  it  would  appear  to  him  that  it  must  be  held  as  now  over- 
ruled. 

"  The  decision  in  the  case  of  Forbes  v,  Gibson,  Dec.  18,  1850,  13  D.  341,  where 
it  was  •  held  that  a  parish  minister  is  not  hable  to  assessment  for  support  of  the  poor 
in  respect  of  his  manse  and  glebe,'  stands,  as  the  Lord  Ordinary  thinks,  on  grounds 
distinct  and  separate  from  those  on  which  he  is  here  proceeding ;  and,  taking  the  opinion 
as  there  expressed  to  be  correct,  *  that,  under  the  law  as  it  stood  before  the  present 
statute  (8  &  9  Vict.  cap.  83),  there  was  such  an  exemption,*  along  with  the  fact  of  the 
special  provision  in  the  49th  section  of  the  statute,  *that  clergymen  shall  be  liable 
to  be  assessed  in  respect  of  their  stipends,'  there  are  ample  grounds  on  which  the  judg- 
ment may  be  vindicated,  without  in  any  respect  warranting  the  appHcation  of  it  to 
the  present  case,  as  in  support  of  the  views  of  the  defenders. 

"  On  the  whole,  the  Lord  Ordinary  is  of  opinion  that  the  pursuer  is  entitled  to 
the  decree  here  sought  imder  the  summons." 

*  Jan.  27,  1860,  22  D.  606— in  H.  L.,  June  22,  1865,  ante,  vol.  iii.,  H.  L.  p.  100. 

t  June  17,  1864,  anUy  vol.  ii.  p.  1234— in  H.  L.,  March  12,  1866,  cmte, 

i  University  of  Edinburgh  v.  Greig,  July  20,  1865,  anUy  vol.  iii.  p.  1151  ;  In  re 
University  of  Oxford,  July  4,  1857,  27  L.  J..  Mag.  Cas.,  p.  33. 

§  Forbes  v.  Gibson,  Dec.  18,  1850, 13  D.  341— in  H.  L.,  June  14, 1852, 1  Maeq.  106. 
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Argued  for  the  pursuer ; — ^The  case  is  different  from  that  of  a  University,  which 
has  been  held  exempt  on  the  ground  of  its  being  national  or  Government  property. 
That  is  now  the  only  ground  on  which  exemption  is  allowed. 

Lord  President. — I  think  this  is  scarcely  an  open  question  now.  The  argument 
has  been  very  forcibly  and  ingeniously  put  to  us,  but  I  think  that  the  principle  on 
which  the  Mersey  Dock  case  was  decided  in  the  House  of  Lords,  and  the  principle  on 
which  the  decision  in  the  case  of  the  University  of  Edinburgh  mainly  proceeded  in 
the  other  Division,  are  conclusive  as  to'  the  present  case. 

I  am  not  moved  by  the  argument  that  there  are  no  owners  here  in  the  sense  of 
the  statute,  because  the  word  **  owner  "  means  the  person  who  is  in  receipt  of  the  rents 
and  profits  of  the  subject.  I  hold  that  a  person  who  has  the  beneficial  occupation 
of  a  subject  is  in  receipt  of  the  rents  and  profits  of  that  subject.  And  I  think  that  the 
parties  to  be  looked  to  here  are  not  the  boys,  but  the  trustees  who  are  the  pro- 
prietors of  the  subject,  and  the  managers  of  the  estate.  The  mere  fact  that  they  do 
not  make  the  boys  pay  rent  is  nothing.  They  have  a  beneficial  occupation  of  the 
premises  from  the  use  of  them  for  that  purpose,  for  which  the  institution  was 
established. 

Is  there,  then,  an  exemption  by  reason  of  this  being  an  educational  institution, 
and  also  a  charitable  educational  institution  ?  That  it  is  an  educational  institution 
will  not  do,  otherwise  all  educational  institutions  would  be  exempted.  Neither  is 
its  charitable  character  sufficient  to  give  it  exemption. 

[680]  Then  is  this  a  Crown  or  a  national  institution  1  I  cannot  think  that  it  is.  I  do 
not  think  that  a  private  Act  of  Parliament,  passed  for  enabling  the  trustees  to  apply 
the  revenues  to  other  purposes  than  those  to  which  they  were  originally  limited,  is 
to  be  regarded  as  making  this  a  national  institution,  when  it  was  not  so  before.  If 
it  were  possible  to  make  out  any  ground  of  exemption  under  that  Act,  it  would  be  for 
the  schools  established  under  its  authority ;  but  I  am  far  from  sa3ang  that  any  such 
claim  could  be  made  out.  It  is  not  unusual  for  trustees  to  apply  for  and  obtain  from 
Parliament  authority  to  innovate  on  a  trust  or  mortification  established  by  a  private 
person,  if  they  find  that  their  powers  are  too  limited ;  and  in  principle  the  case  is  not 
different  from  an  estate  bill,  which  is  sometimes  obtained  for  the  purpose  of  getting 
the  better  of  matters  for  which  the  law  does  not  provide,  and  for  which  the  interfer- 
ence of  Parliament  is  required.  Therefore  I  do  not  think  that  a  national  character 
can  be  claimed  for  this  institution,  from  the  circumstance  that  there  has  been  a  recog- 
nition of  it  by  the  Legislature  in  this  Act  of  Parliament. 

Then  is  it  in  itself  a  national  institution  ?  I  cannot  think  that  it  is.  George  Heriot 
left  this  fund  for  the  establishment  of  an  hospital,  and  for  a  limited  purpose, — not 
merely  for  a  local  purpose,  but  for  a  limited  purpose,  for  it  was  instituted  for  the  benefit 
of  a  limited  class,  the  children  of  burgesses.  The  institution  has  since  become  very 
large,  and  the  class  benefited  by  it  has  been  extended.  But  still  that  is  \ta  character, 
and  it  cannot  be  called  a  national  institution  in  any  sense.  It  is  true  that  it  is  described 
in  the  early  Act  of  Parliament  "  as  an  ornament  to  the  nation,"  and  I  adopt  that  ex- 
pression as  applicable,  not  to  the  building,  but  to  the  foundation — ^in  the  same  way 
as,  when  a  man  is  spoken  of  as  an  ornament  to  his  country,  the  expression  is  not  meant 
to  apply  to  his  physical  appearance.  But  the  nation  has  nothing  to  do  with  this  insti- 
tution, and  it  is  quite  out  of  the  rule  that  has  been  established  for  the  exemption  of 
national  property. 

It  is  said  that  the  institution  has  been  hitherto  exempt.  That  means  that  it  has 
not  hitherto  been  taxed.  For  a  very  long  time,  however,  the  poor-law,  as  regards 
rating,  was  very  loosely  administered,  and  a  very  loose  way  of  granting  exemption 
prevailed.  There  was  a  great  deal  of  evidence  to  shew  that  in  a  case  which  occurred 
many  years  ago  in  the  parish  of  Canongate.  But  that  will  not  give  a  legal  right  to 
exemption.  Ab  regards  the  period  since  the  passing  of  the  Poor-Law  Amendment 
Act,  the  practice  was  in  some  degree  a  continuance  of  the  previous  usage.  We  see 
that  matters  stood  even  on  a  stronger  footing  in  England,  for  there  were  judgments 
there  giving  exemptions,  which  are  now  held  to  be  contrary  to  sound  principle. 
Nothing  is  now  exempt  but  Crown  or  national  property,  and  the  Lord  Chancellor 
expressly  says  that  charitable  institutions  and  hospitals  can  no  longer  be  regarded 
as  exempted.  That  was  said  in  the  Mersey  Dock  case ;  but  the  same  thing  applies 
to  Scotland. 

I  therefore  think  that  these  subjects  are  liable  to  be  taxed.    A  good  deal  of  the 
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argument  that  was  addresBed  to  U0  would  go  to  exempt  the  whole  reyenuee  of  the 
institution.    But  the  only  question  here  is  as  to  the  building  and  grounds. 

Lord  Curriehill. — ^The  assessment  we  are  here  dealing  with  is  imposed  under 
that  branch  of  the  34th  section  of  the  Poor-Law  Amendment  Act  which  authorises 
one-half  of  the  assessment  to  be  imposed  on  owners,  and  the  other  half  on  tenants 
or  occupants  of  lands  and  heritages.  That  is  the  character  of  the  assessment.  The 
conclusion  of  this  action  is,  that  the  defenders,  as  trustees  and  governors  of  Heriot's 
Hospital,  "  are  liable  to  be  assessed  for  the  support  of  the  poor  of  the  City  Parish  of 
Edinburgh,  &c.,  in  respect  of  the  following  lands  and  heritages  belonging  to  and 
occupied  by  them,  situated  in  the  said  City  Parish,"  &c.  The  question  is,  Are  these 
defenders  owners  and  occupants  of  the  subjects  here  described  in  the  sense  of  the 
statute  ?  The  Ist  section  of  the  Act  tells  us  whom  we  are  to  hold  as  "  owner  "  of  lands 
and  heritages.  It  is  every  person  **  in  the  actual  receipt  of  the  rents  and  profits." 
The  parties  here  are  trustees  appointed  by  the  founder  of  the  hospital,  George  Heriot. 
But  the  same  section  of  the  Act  tells  us  to  hold  trustees  as  owners.  Notwithstanding, 
therefore,  that  such  is  the  character  of  the  defenders,  they  are  as  much  liable  for  this 
assessment  as  if  George  Heriot  himself  were  alive,  and  were  employing  the  property 
in  the  way  it  is  now  used.  Then  there  is  no  doubt  that  these  are  lands  and  heritages 
in  the  sense  of  the  statute. 

[681]  Bu^  ^re  the  defenders  **  in  the  actual  receipt  of  the  rents  and  profits  '  of  the 
subjects  •?  These  words  do  not  necessarily  imply  that  the  subjects  are  let  to  third 
parties,  and  are  yielding  rent.  The  subjects  are  equally  assessable  when  the  owner 
is  in  the  occupancy  and  beneficial  enjoyment  of  them.  In  that  case  the  owner  is 
deriving  profit  from  the  subjects.  This  is  made  very  clear  by  another  section  (the 
37th)  of  the  statute,  in  which  **  annual  value  "  is  defined  to  lie  **  the  rent  at  which, 
one  year  with  another,  such  lands  and  heritages  might,  in  their  actual  state,  be  reason- 
ably expected  to  let  from  year  to  year."  Rent  means,  not  the  money  revenue  the 
subjects  are  actually  yielding,  but  that  which  they  are  capable  of  yielding  in  their 
actual  state. 

Suppose  that  the  trustees  of  George  Heriot,  instead  of  having  bought  this  piece 
of  ground,  had  been  merely  tenants  of  it,  then  unquestionably  these  would  be  lands 
and  heritages  which  would  be  assessable  for  poor-rates.  And  the  assessable  value 
would  fall  to  be  ascertained  by  the  actual  amount  of  rent  paid.  And  although  the 
subjects  are  not  let,  they  are  assessable  at  the  value  of  the  return  they  would  have 
yielded  if  they  had  been  so  let. 

I  therefore  think  that  the  defenders  are  owners  of  these  subjects  in  the  sense  of 
the  statute,  and  that  they  are  assessable  as  such  according  to  a  rent  to  be  ascertained 
on  that  principle. 

That  being  so,  there  can  be  no  question  that  they  are  also  occupiers.  True,  the 
purpose  for  which  they  occupy  the  subjects  is  the  education  of  certain  poor  children, 
but  the  children  are  no  more  the  occupiers  of  the  hospital  than  the  members  of  a  man's 
family  are  the  occupiers  of  his  house. 

But  it  is  said  that  this  hospital  is  in  the  same  predicament  as  the  University  of 
Edinburgh.  The  ground  upon  which  the  University  of  Edinburgh  was  exempted 
from  assessment  in  the  decision  referred  to  was,  that  the  subjects  belong  to  the  Crown 
in  the  sense  of  these  Bevenue  Acts.  But  in  no  sense  whatever  can  Heriot's  Hospital 
be  said  to  belong  to  the  Crown  as  part  of  the  national  property. 

I  therefore  think  that,  looking  to  the  state  of  the  law  as  now  settled  in  the  House 
of  Lords,  it  is  imquestionable  that  these  subjects  are  assessable. 

Lord  Deas. — It  appears  to  me  to  be  settled  that  the  only  ground  of  exemption 
from  assessment  is  that  the  property  belongs  to,  or  is  occupied,  either  directly  or  in- 
directly, by  the  Crown.    The  question  is,  whether  this  property  is  in  that  position  % 

Now,  I  cannot  see  that  it  is  made  out  to  be  so  in  any  reasonable  sense.  The 
matter  may  be  considered  in  two  views.  In  the  first  place,  how  would  the  question 
have  stood  if  it  had  occurred  before  the  Act  of  Parliament  of  1836  was  passed  1 
Secondly,  what  change  has  that  Act  of  Parliament  made  ^ 

Now,  before  this  Act  of  Parliament  was  passed,  it  seems  scarcely  possible  to  main- 
tain that  Heriot's  Hospital  was  the  property,  or^v^as  in  the  occupation  of  the  Crown 
or  of  the  nation,  either  directly  or  indirectly. 

George  Heriot  himself,  as  has  been  remarked  by  one  of  your  Lordships,  would, 
in  his  lifetime,  have  been  undoubtedly  liable  to  have  been  rated  for  the  hospital. 
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althougli  he  had  devoted  it  exclusively  to  its  present  use,  and  had  filled  it  with  poor 
boys,  and  maintained  and  educated  them  therein,  as  they  are  now  maintained  and 
educated,  at  his  own  expense.  That  being  so,  it  is  difficult  to  see  how  he  could  change 
the  liability  by  committing  to  his  mortis  catisa  trustees  the  charitable  task  which  would 
not  have  affected  that  liability  if  performed  by  himself, — unless,  indeed,  it  could  be 
held  that  so  soon  as  any  property  is  permanently  dedicated  by  its  owner  to  charitable 
uses  it  becomes  exempt  from  all  such  taxation.  That  would  go  very  far  indeed,  and 
I  am  not  aware  of  any  principle  for  such  a  doctrine.  Institutions  of  this  kind,  however 
useful  and  excellent  they  may  be,  are  neither  the  property  nor  in  the  occupancy  of 
the  Crown  or  nation.  They  are  usually  for  the  benefit  of  certain  classes  only.  The 
benefit  of  this  institution,  for  example,  is  limited  by  the  will  to  poor  and  fatherless 
children,  the  sons  of  burgesses  and  freemen  of  the  city  of  Edinburgh. 

Then,  did  this  Act  of  Parliament  make  any  difference  1  I  cannot  see  that  it  did. 
The  object  of  the  Act,  as  your  Lordship  has  observed,  was  to  enable  the  trustees  to 
apply  a  portion  of  the  revenues  to  purposes  to  which  the  testator  had  not  destined 
them,  the  institution  having  become  much  richer  than  he  had  contemplated.  That, 
however,  left  the  institution  itself  quoad  ultra  precisely  in  the  position  it  was  in 
[682]  before.  It  did  not  make  it  the  property,  or  in  the  occupancy,  of  the  Crown,  or 
convert  it  into  a  national  institution,  in  any  sense. 

The  only  plausible  argument  for  the  Hospital  is  that  which  has  been  founded  on 
the  recent  case  of  the  University  of  Edinburgh.  But  I  do  not  think  we  can  give 
effect  to  that  argument.  The  decision  in  that  case  proceeded  on  the  footing  that 
the  University  buildings  are  substantially  the  property  and  in  the  occupation  of  the 
Crown  for  national  purposes.  A  great  deal  of  detail  is  necessary  to  be  gone  into  in 
order  to  judge  whether  that  is  really  so  or  not.  It  would  be  out  of  place  for  us  here 
to  go  into  that  detail,  or  to  discuss  the  soundness  of  that  decision,  which  we  must, 
in  any  view,  hold  authoritative  while  it  stands.  All  we  have  to  do  here  with  it  is,  that 
it  proceeded  on  the  principle  I  have  just  stated,  that  the  buildings  were  virtually  held 
and  occupied  by  the  Crown  for  national  purposes,  which  cannot,  in  any  reasonable 
sense,  be  said  to  be  the  case  with  this  institution. 

On  the  whole,  I  entertain  no  doubt  that  the  views  stated  by  your  Lordship  in  the 
chair  are  the  sound  views  applicable  to  the  present  case. 

Lord  Ardmillan. — ^This  is  a  claim  for  exemption  from  assessment  under  the  Poor- 
Law  Act.  I  think  it  is  now  settled  beyond  the  possibility  of  question,  that  the  Crown 
is  the  only  occupant  who  is  exempt  from  assessment  under  the  assessing  clause  of  a 
public  statute.  That,  I  think,  is  settled  in  the  cases  of  the  Mersey  Dock  Conmiissioners, 
the  Clyde  Navigation  Trustees,  and  the  Leith  Dock  Conmiissioners.  The  tendency 
in  both  countries  had  been  to  admit  other  exemptions,  and  these  judgments  are 
emphatically  expressed  as  correcting  the  view  previously  entertained  of  the  law. 

If  the  University  of  Edinburgh,  or  any  other  University,  is  exempt  from  taxation, 
it  can  only  be  on  the  principle  that  University  education  is  pecuharly  within  the  pro- 
vince of  the  State,  and  that  the  occupation  and  tenure  of  University  buildings  is  the 
occupation  and  tenure  of  the  Crown ;  and  that  I  take  to  be  the  principle  on  which 
the  judgment  in  the  other  Division  prckseeded. 

Now,  if  that  is  a  sound  view — ^as  to  which  I  express  no  opinion — it  appears  to  me 
to  rest  on  a  principle  which  is  not  applicable  to  this  case.  We  have  here  no  royal  grant, 
no  dedication  of  the  hospital  funds  to  any  national  purpose.  The  purposes  to  which 
the  revenues  are  applied^  though  highly  beneficial  to  the  community  of  Edinburgh, 
are  not,  in  the  proper  meaning  of  the  word,  national.  They  do  not  bring  the  property 
within  the  exemption  accorded  to  the  Crown. 

If  the  character  of  this  hospital,  as  affording  education  to  a  number  of  poor  children, 
and  thus  claiming  in  some  degree  the  immunity  of  a  national  institution,  is  to  be  the 
ground  of  exemption,  the  same  principle  would  apply  to  the  whole  revenues  of  the 
hospital,  from  wnatever  source  derived.  That,  however,  cannot  reasonably  be  main- 
tained, and  has  not  been  maintained,  to  the  full  extent  at  least.  And  if  that  be  so, 
how  can  it  be  maintained  that,  while  the  other  property  is  assessable,  the  hospital 
and  grounds  are  exempt  1  It  seems  to  me  that  there  is  neither  legal  principle  nor 
sound  reason  to  warrant  the  distinction. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  prayer  of  the  reclaiming  note :  Find  the 
defenders  liable  to  the  pursuer  in  additional  expenses  of  process,"  &c. 
Webster  &  Sprott,  S.S.C— MacRitchie,  Bayley,  &  Henderson,  W.S.— Agents. 
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No.    132.  IV.   Macpherson,   682.    29  Mar.   1866.    Ist  Div.— Lord  Jervis- 

woode,  C. 

Sir  JA^fKS  Colqithoijn,  Bart.,  Vursuer.—Patton —Watson, 
John  Buchanan  and  OraKRiS,  Def enders. —Gordon —HalL 

Fishiiigs— Salmon  Fisheries  Act,  1862,  25  <&  26  Vict,  c.  97,  sects,  18-28— Process— 
Review— Jurisdiction — Sheriff, — By  the  Salmon  Fisheries  Act  the  SheriflF-clerk  is 
directed  to  make  up  a  list  or  roll  of  proprietors  of  salmon-fishings  in  the  district, 
and  the  Sheriff  has  power  to  decide  summarily  any  question  arising  on  any  claim 
to  the  necessary  quaUfication.  Held  that  it  was  competent  for  a  proprietor  of 
salmon-fishings  to  sue  a  reduction  of  a  roll  so  made  up,  on  the  ground  that  it  contained 
the  names  of  parties  who  were  not  proprietors  of  fishings,  and  plea  that  review 
was  excluded  repelled, 

[683]  "The  pursuer,  Sir  James  Cblquhoun  of  Luss,  Bart.,  is  a  proprietor  of  salmon- 
fishings  in  the  upper  and  lower  divisions  of  the  Clyde  and  Leven  district  as  fixed 
under  the  Salmon  Fisheries  (Scotland)  Act,  1862  (25  &  26  Vict.  c.  97). 

By  the  18th  section  of  that  Act  it  is  provided,  that  within  three  months  after  any 
bye-law  constituting  a  district  to  be  fixed  and  defined  by  the  commissioners  appointed 
for  that  purpose  shall  have  been  pubUshed,  "  the  Sheriff  shall  direct  the  Sherm-clerk 
to  make  up  a  roll  of  the  upper  proprietors,  and  also  a  roll  of  the  lower  proprietors  in  each 
district ;  and  the  qualification  of  an  upper  proprietor  shall  be  the  property  of  a  fishery 
entered  in  the  valuation-roll  as  of  the  yearly  rent  or  yearly  value  of  £20  or  upwards, 
or  if  such  fishery  be  not  valued  on  the  valuation-roll,  of  half  a  mile  of  frontage  to  the 
river,  with  a  right  of  salmon-fishing ;  and  the  qualification  of  a  lower  proprietor  shall 
be  the  property  of  a  fishery  entered  in  the  valuation-roll  as  of  the  yearly  rent  or  yearly 
value  of  £20  or  upwards ;  and  the  Sheriff  shall  have  power  to  decide  summarily  any 
question  arising  on  any  claim  to  such  qualification ;  and  the  Sheriff  shall  thereafter 
direct  the  Sheriff-clerk  to  call  a  meeting  of  the  upper  proprietors,  and  also  a  meeting 
of  the  lower  proprietors,"  as  therein  directed,  for  the  purpose  of  electing  the  district 
board. 

A  roll  was  made  up  in  terms  of  this  provision,  and  in  it  the  names  of  John  Buchanan 
of  Carbeth,  Peter  Blackburn  of  Killearn,  and  certain  others,  were  entered  as  pro- 
prietors of  salmon-fishings. 

At  a  meeting  of  the  upper  proprietors  of  salmon-fishings  within  the  district  of  the 
rivers  Clyde  and  Leven,  called  by  the  authority  of  the  Sheriffs,  held  at  Glasgow  the 
2d  day  of  September  1863,  there  were  present  the  defender  John  Buchanan  of  Carbeth, 
William  Gardener  Jolly,  Esquire,  as  factor  and  commissioner  for  His  Grace  the  Duke 
of  Montrose,  and  Alexander  Taylor  Innes,  Esquire,  writer,  Glasgow,  as  mandatory 
for  Sir  George  Hector  Leith.  Andrew  Wyllie  attended  as  the  pursuer's  mandatory. 
The  defender  the  said  John  Buchanan  was  appointed  chairman,  and  George  SeUer, 
Sheriff-clerk-depute  of  Lanarkshire,  clerk  of  the  meeting,  and  the  rolls  of  the  pro- 
prietors having  been  laid  before  the  meeting.  His  Grace  the  Duke  of  Montrose, 
Sir  George  Hector  Leith,  and  John  Buchanan,  Esquire,  were  elected  members  of 
the  district  board.  The  first  meeting  of  the  district  board  of  both  the  upper  and  lower 
proprietors  of  salmon-fishings  in  the  district  of  the  rivers  Clyde  and  Leven  was  held 
at  Balloch  on  the  17th  day  of  September  1863.  The  defender  Mr.  Buchanan,  Mr, 
Jolly  as  mandatory  for  the  Duke  of  Montrose,  and  Mr.  Wyllie,  mandatory  for  the 
pursuer.  Sir  James  Colquhoun,  Baronet,  were  present.  Mr.  Buchanan  was  elected 
chairman  of  the  board,  and  Mr.  Wyllie,  interim  clerk,  and  after  various  bye-laws  pre- 
pared by  the  foresaid  commissioners  appointed  under  the  said  Act  had  been  read, 
the  meeting  was  adjourned  to  the  24th  day  of  September. 

An  adjourned  meeting  of  the  district  board  met  on  28th  September,  when  the 
pursuer's  mandatory  tabl^  a  protest  against  the  defenders  and  certain  others,  acting 
as  members  of  the  board,  in  respect  they  are  not  entitled  to  claim  as  proprietors  oif 
salmon-fishings,  and  do  not  possess  the  right. 

The  pursuer  thereafter  brought  this  action,  concluding  for  reduction  of  the  roll 
of  proprietors  of  salmon-fishings  and  of  the  minutes  of  the  meetings  of  proprietors 
and  district  board,  and  pleaded ; — (2)  The  defenders  John  Buchanan  and  Peter  Black- 
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burn  do  not  possess  the  qualification  required  by  the  statute,  in  respect  that  they  do 
not  possess  any  right  of  salmon-fishing,  at  least  in  respect  that  such  right  is  not  of  the 
yearly  rent  or  value  of  £20,  and  that  their  lands  have  not  a  frontage  of  half  a  mile  to 
the  river.  (3)  The  roll  having  been  made  up  erroneously,  so  far  as  relates  to  the  de- 
fenders, [684]  ought  to  be  rectified,  and,  in  so  far  as  it  contains  the  names  of  unquaKfied 
parties,  to  be  reduced  and  set  aside. 

Defences  were  lodged  for  Buchanan  and  Blackburn,  who  averred; — (Stat.  4) 
"  The  defenders,  by  themselves  and  their  authors,  have  been  in  use  for  a  period  ex- 
ceeding the  years  of  prescription  to  fish  for  salmon  in  the  said  river  Endrick,  ex  adverso 
of  their  said  lands,  by  all  competent  and  habile  methods.  Throughout  the  said  period 
they  have  possessed  and  enjoyed  within  the  said  Umits  the  full  and  absolute  exercise 
of  the  right  of  salmon-fishings."  (Stat.  5)  "  The  defenders  accordingly  claimed  to  be 
and  were  enrolled  by  the  authority  of  the  SheriflF  of  Stirlingshire  in  the  roU  of  upper 
proprietors  in  the  said  district  of  the  rivers  Clyde  and  Leven,  as  possessing  the  quali- 
fication required  by  the  Act  in  the  case  of  such  upper  proprietors.  The  pursuer  stated 
no  objection  before  the  said  Sheriff  to  the  claim  thus  made  by  the  defenders,  and  ad- 
mitted and  given  effect  to  by  the  said  Sheriff.  The  pursuer  recognised  the  right  of 
the  defenders  to  attend  and  vote  at  the  meeting  of  upper  proprietors  in  the  said  district, 
held  at  Glasgow  on  the  2d  September  1863,  and  concurred  in  the  election  of  the  defender 
Mr.  Buchanan  by  the  said  meeting  as  a  member  of  the  district  board.  The  pursuer 
took  part  in  the  meetings  of  the  said  board  held  at  Balloch  on  17th,  24th,  and  28th 
September,  at  all  of  which  the  defender  Mr.  Buchanan  was  present  as  a  member,  and 
no  objection  was  stated  on  that  ground  by  the  pursuer.  Generally,  throughout  the 
proceedings  above  mentioned,  the  pursuer  on  every  occasion,  in  every  way,  and  to 
the  fullest  extent,  admitted,  acquiesced  in,  and  recognised  the  right  of  the  defenders 
to  be  upon  the  roll  of  salmon-fishing  proprietors." 

They  pleaded; — 1.  The  action  is  mcompetent,  and  cannot  and  ought  not  to  be 
entertained  in  this  Court,  in  so  far  as  it  seeks  to  set  aside  the  right  of  the  defenders  to 
remain  on  the  roll  of  proprietors  of  salmon-fisheries  in  the  said  district  of  the  rivers 
Clyde  and  Leven,  in  respect  that  they  have  been  put  on  said  roll  by  the  authority  of 
the  Sheriff,  who  is  exclusively  empowered  to  make  up  the  roll,  and  to  decide,  without 
review,  all  questions  arising  in  regard  to  the  qualification  of  proprietors  of  salmon- 
fisheries  under  the  said  Act.  2.  Separatim,  the  action  is  incompetent — (1)  In  respect 
that  the  Sheriff  has  decided  that  the  defenders  are  qualified  in  terms  of  the  Act,  and 
his  judgment  is  not  subject  to  review ;  (2)  or  otherwise,  in  respect  that  the  pursuer 
was  directed  and  bound  by  the  Act  to  obtain  judgment  from  the  Sheriff  in  the  first 
instance  upon  the  question  of  the  defenders'  qualification ;  (3)  or  otherwise,  in  respect 
that  the  Sheriff  in  making  up  the  roll  proceeded  ministerially  in  the  discharge  of  a 
duty  entrusted  by  the  Legislature  exclusively  to  him,  with  his  performance  of  which, 
in  the  circumstances  set  forth  by  the  pursuer,  this  Court  has  no  jurisdiction  to  interfere, 
either  under  the  Act  or  at  common  law.  6.  The  pursuer  is  barred  personali  exceptione 
by  his  recognition  of  the  rights  of  the  defenders,  and  his  concurrence  in  the  election 
of  the  defender  Mr.  Buchanan  as  a  member  of  the  district  board,  from  insisting  in 
the  action. 

The  Lord  Ordinary  appointed  the  pursuer  to  lodge  issues.* 

The  defenders  reclaimed,  and  argued ; — The  Sheriff's  functions  under  the  Act  are 
either  judicial  or  ministerial ;  if  judicial,  he  has  pronounced  a  judg-[685]-inent  giving 
effect  to  the  claim,  and  by  section  28  his  judgment  is  final.t    If  the  Sheriff  has  not 

*  "  Note. — The  Lord  Ordinary  heard  parties  of  new  on  the  questions  of  law  raised 
on  the  record.  But  having  come  to  the  conclusion  that  these  could  not  be  satisfactorily 
disposed  of  while  matters  of  fact  material  for  their  final  determination  remained  in 
dispute,  he  intimated  this  to  the  parties,  and  has  now  pronounced  the  prefixed  inter- 
locutor. 

"  On  the  part  of  the  pursuer  it  was  stated,  and  the  Lord  Ordinary  was  requested 
to  note,  that  he  was  desirous  that  any  proof  which  might  be  deemed  necessary  should 
be  taken  under  a  commission." 

t  Section  28  provides  for  the  "  prosecution  for  offences  under  the  Act,  and  recovery 
of  penalties,"  and  concludes,  "  And  it  shall  not  be  competent  to  appeal  from  or  bring 
the  judgments  of  any  Sheriff  or  Justices  acting  under  this  Act  under  review  by  advoca- 
tion, or  in  any  other  way  than  as  herein  provided." 
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Eronounced  a  judgment  on  the  claim,  the  pursuer  was  bound  to  have  raised  the  question 
efore  him,  and  taken  his  judgment  on  it  in  the  first  instance.  2.  If  the  Sheriff's 
functions  are  ministerial,  and  no  statutory  irregularity  is  alleged,  the  Court  will  not 
interfere  with  the  Sheriff.  The  Legislature  has  delegated  to  the  Sheriff  to  work  out 
the  Act,  and  the  Court  has  no  jurisdiction.  3.  The  pursuer  is  barred  by  the  actings 
of  his  factor  and  mandatory  from  insisting  in  the  action.* 

Argued  for  pursuer , — As  the  district  board  has  power  to  impose  an  assessm^t 
on  proprietors,  any  one  liable  to  be  assessed  has  an  interest  to  see -that  the  board  is 
properly  constituted.  No  provision  is  made  in  the  statute  for  intimating  claims  to 
parties  having  interest  to  object.  If  the  Sheriff-clerk  is  satisfied  of  the  claimant's 
right  he  enters  him  in  the  roll,  and  no  power  is  given  to  the  Sheriff  to  deal  with  persons 
entered  on  the  roll.  Section  18  confines  the  Sheriff's  duty  to  appointing  the  ShCTiff- 
clerk  to  make  up  the  roll.  Section  28,  excluding  appeal,  applies  only  to  the  cases 
enumerated  in  that  section,  and  to  which  the  Act  provides  a  special  mode  of  review. 
The  defenders  have  no  right  of  salmon-fishings,  but  as  they  are  on  the  roll,  and  as  the 
Sheriff  cannot  deal  with  the  objection,  reduction  is  necessary,  and  is  a  competent  remedy. 

At  advising, — 

Lord  President. — ^This  is  an  action  for  setting  aside  certain  proceedings  taken  under 
the  Salmon  Fisheries  Act,  whereby  Mr.  Buchanan  and  Mr.  Blackburn  were  enrolled  as 
proprietors  of  salmon-fishings.  These  gentlemen  are  proprietors  in  Strathendrick,  and 
they  claimed  to  be  enrolled,  and  were  enrolled  as  proprietors  of  fishings ;  but  it  is  now 
said  that  they  had  not  got  the  statutory  qualification,  and  ought  not  to  have  been  put  on 
the  roll. 

A  question  is  raised  as  to  the  competency  of  deaUng  with  that  matter  by  way  of 
reduction.  The  statute  describes  certain  quaUfications,  and  among  others,  that  of  a 
party  entered  in  the  valuation-roll  as  the  proprietor  of  a  fishery  of  the  yearly  rent  or 
value  of  £20 ;  or  if  the  fishing  be  not  valued  on  the  valuation-roll,  of  half  a  mile  of 
frontage  to  the  river  with  a  right  of  salmon-fishing.  The  case  stated  in  regard  to  one 
of  the  defenders  is  simply  that  he  is  not  the  proprietor  of  salmon-fishings  at  alL  On 
the  other  hand,  he  says  that  he  is,  that  he  has  a  title  to  fishings,  and  has  exercised  the 
right  of  salmon-fishing  for  the  prescriptive  period,  and  that  he  has  therefore  the  statu- 
tory qualification.  But  then  it  is  maintained  that  that  question  of  the  qualification 
cannot  be  inquired  into  here ;  that  the  statute  commits  the  power  of  making  such 
inquiry  to  the  Sheriff  as  judge  in  the  matter ;  that  the  Sheriff  has  exercised  that  power ; 
and  it  is  pleaded  that  review  of  his  judgment  is  excluded ;  or,  at  ail  events,  that  the 
statute  conunits  the  power  of  inquiry  to  the  Sheriff  and  Sheriff-clerk,  and  that  the 
manner  in  which  they  exercise  the  power  cannot  be  inquired  into,  because  their  func- 
tions are  ministerial,  and  no  irregularity  is  alleged.  The  plea  of  finality  is  founded  on 
the  28th  section  of  the  statute,  but  I  am  of  opinion  that  it  is  quite  untenable.  The 
finality  referred  to  in  that  section  has  nothing  whatever  to  do  with  matters  of  this 
kind,  and  even  if  it  had,  it  does  not  appear  that  the  Sheriff  pronounced  any  judgment 
in  the  matter  at  all.  It  does  not  appear  that  he  was  even  appealed  to.  No  doubt  it  is 
provided  by  the  18th  section  that  if  disputes  as  to  the  claim  of  a  proprietor  to  be  put  on 
the  roll  should  arise,  the  Sheriff  has  power  to  dispose  of  them  sunmiarily ;  but  it  is  not 
said  that  any  such  dispute  was  raised  here ;  it  does  not  appeal  that  any  procedure  took 
place  in  the  matter  at  all  before  the  Sheriff,  and  therefore  the  notion  of  calling  this  a 
judgment  of  the  Sheriff  is  quite  out  of  the  question. 

[686]  Then  it  is  pleaded  that  there  is  no  way  of  getting  the  better  of  the  judgment 
of  the  Sheriff-clerk  with  regard  to  claims  for  enrolment,  except  by  going  to  the  Sheriff. 
But  there  is  no  foundation  for  that  plea.  The  statute  does  not  give  any  appeal  to  the 
Sheriff ;  no  provision  is  made  for  giving  notice  that  such  a  claim  is  made,  in  order  that 
any  one  having  an  interest  may  appear  and  oppose  the  claim ;  the  Sheriff-clerk  is  not 
bound  to  consult  any  one  in  the  matter,  but  puts  the  claimant  on  the  roll  of  his  own 
accord.  No  doubt  if  the  Sheriff-clerk  refuses  to  put  a  claimant  on  the  roll,  a  dispute 
then  arises,  and  the  judgment  of  the  Sheriff  may  be  taken  ;  or  if  some  one  interested 
came  forward,  and  opposed  the  claim  to  be  put  on  the  roll,  that  might  bring  the  matter 
before  the  Sheriff.  But  there  is  no  machinery  provided  in  the  statute  for  bringing 
parties  interested  into  the  field,  and  calling  forth  the  exercise  of  the  Sheriff's  judicial 

*  Blackwell  v.  Smith,  July  4,  1822.  1  S.  539 ;  Hutchison  v.  Halkett^  Nov.  26, 
1847,  10  D.  150. 
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fimetions.  That  other  heritors  than  the  claimant  have  an  interest  in  the  matter  is 
heyond  question,  because  the  object  of  the  statute  is  that  an  assessment  may  be  levied 
on  them  in  certain  proportions ;  and  it  is  out  of  the  question  to  hold  that  a  party  who 
is  to  be  assessed  has  no  interest  in  reference  to  the  constitution  of  the  body  who  have 
the  power  of  making  that  assessment.  I  cannot  therefore  sustain  the  view  that  there 
can  DC  no  redress  given  in  such  a  case.  And  I  do  not  see  any  other  way  of  obtaining 
redress  excepting  by  an  action  of  reduction,  and  setting  aside  the  roll  as  made  up  by 
the  Sheriff-clerk.  For  if  the  Sheriff-clerk  makes  an  erroneous  entry,  as  by  putting  one 
on  the  roll  who  has  no  title  to  the  salmon-fishings  at  all,  is  that  not  to  be  corrected**?  Is 
the  statute  not  violated  1  The  qualification  in  such  a  case  does  not  exist,  and  I  cannot 
conceive  any  reason  why  there  should  be  no  redress  for  such  a  state  of  matters. 

It  was  further  maintained  here  that  the  pursuer  was  barred  from  taking  these  pro- 
ceedings by  homologation,  because  he  had  recognised  the  defenders'  rights,  and  con- 
curred in  the  election  of  Mr.  Buchanan  as  a  member  of  the  district  board.  But  I  do 
not  think  there  is  anything  in  that  plea.  Whatever  the  pursuer  did  would  not  con- 
stitute a  qualification  in  these  defenders  if  they  had  no  qualification  ;  and  the  mandate 
given  to  Mr.  Wyllie  was  not  a  mandate  to  challenge  the  defenders*  rights.  I  therefore 
think  that  reduction  is  competent,  and  if  so,  it  is  necessary  to  inquire  whether  the 
defenders  have  the  qualification. 

It  was  put  to  us  that  the  objections  are  of  such  a  nature  that  it  cannot  be  held  to  be 
contemplated  by  the  statute  to  make  them  the  subject  of  inquiry.  But  what  is  it  that 
the  Sheriff-clerk  has  done  here  1  A  party  produces  to  him  a  title,  which  on  the  face  of 
it  is  not  a  title  to  salmon-fishinss.  But  the  Sheriff-clerk  says  that  he  was  informed,  that 
although  the  title  is  only  a  tine  to  fishings,  the  party  had  really  been  exercising  the 
right  of  salmon-fishings  for  more  than  forty  years.  That  is  a  matter  which  the  Sheriff- 
clerk  takes  on  the  statement  of  the  party ;  or  if  he  does  not,  does  the  statute  mean 
that  he  should  take  evidence  and  inquire  into  it  ?  If  it  does,  he  should  have  done  that, 
for  there  was  nothing  produced  to  him  to  support  the  view  that  the  title  before  him  was 
a  title  to  salmon-fishings.    It  is  clear  therefore  that  the  matter  is  one  to  be  inquired  into. 

Lord  Curriehill. — ^I  entirely  concur. 

Lord  Deas. — I  concur  to  this  extent,  that  I  think  we  should  adhere  to  the  inter- 
locutor of  the  Lord  Ordinary,  which  simply  allows  issues  to  be  lodged ;  but  I  wish  it  to 
be  distinctly  understood  that  I  give  no  opinion  one  way  or  other  on  the  questions 
referred  to  by  your  Lordship.  The  questions  involved  are  of  very  considerable  diffi- 
culty, arising  a  good  deal  from  the  vagueness  of  the  statute,  and  I  think  we  ought  to  be 
in  possession  of  the  facts  before  we  pronounce  any  opinion  on  the  questions  raised  at  all. 

Lord  Ardmillan. — ^I  entirely  agree  with  your  Lordship.  In  my  view  it  would  be 
quite  unnecessary  to  go  into  any  inquiry  at  all  if  the  contention  as  to  the  competency 
were  well  founded.  It  is  unavoidable  to  decide  these  questions,  but  we  do  not  indicate 
any  opinion  on  the  merits. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  prayer  of  the  said  reclaiming  note  :  Find  the 
reclaimers  Uable  to  the  respondent  in  the  expenses." 

Tawsb  &  BoNAR,  W.S.~J.  Macknight,  W.S.— Agents. 


No.  133.  IV.  Macpherson,  687.    30  Mar.   1866.     1st  Div.— Lord  Jervis- 

woode  0. 

Archibaij)  Innes  Munro,  Vursuer.— Millar —Deas, 

Allan  Maclean  Skinner  and  Alexander  J.  J.  Macdonald  (Executors  of 

Captain  Ronald  Macdonald),  'Defenders.— Clark— Shand. 

Compensation — Liquid  and  Illiquid  Claims — Constitution — Process — Sisting. — Circum- 
stances in  which  the  Court  superseded  consideration  for  a  limited  period  of  a  reclaim- 
ing note  against  an  interlocutor,  decerning  for  payment  of  a  legacy,  for  the  purpose  of 
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allowing  an  action,  raised  by  the  executors  against  the'legatee,  to  constitute  an  illiquid 
counter-claim  founded  on  by  them  in  defence  to  the  former  action,  to  be  concluded. 

The  pursuer  in  this  action,  Axchibald  Innes  Munro,  sought  to  recover  from  the 
defenders,  the  trustees  and  executors  of  the  deceased  Captain  Bonald  Maodonald,  the 
sum  of  £100,  the  amount  of  a  legacy  bequeathed  to  the  pursuer  by  the  deceased  by  his 
trust-disposition  and  settlement,  dated  28th  April  1864.  The  pursuer  had  been  the 
servant  of  the  deceased  for  upwards  of  twenty  years,  until  his  death  on  28th  July  1 864. 

The  defenders  did  not  dispute  the  l^acy,  but  pleaded  that  it  had  been  compensated 
and  extinguished  by  moneys  which  had  belonged  to  the  deceased,  and  which  had  been 
received  and  retained  by  the  pursuer.  They  averred  that  for  a  considerable  time  before 
his  death  Captain  Macdonald  had  been  labouring  under  illness ;  that  subsequently  to 
the  date  of  his  settlement  he  had  by  means  of  four  cheques  drawn  a  sum  of  £600  from 
his  bank  account ;  that  the  cheques  were  all  presented  by  the  pursuer,  and  the  sums 
received  by  him  ;  and  that  he  "  retained  and  still  retains  £450  or  thereby,  and  the  said 
sums  so  retained  by  him  belonged  to  the  said  Ronald  Macdonald,  and  now  belong  to  the 
defenders."  The  pursuer  did  not  dispute  that  the  sums  had  been  received,  but  denied 
the  retention  of  money  belonging  to  the  defenders. 

The  simunons  in  the  present  action  was  signeted  on  1st  February  1865.  On  25th 
January  1865  an  action  concluding  for  payment  of  £500,  or  for  an  account  of  the 
moneys  entrusted  to  the  present  pursuer  by  the  deceased,  had  been  raised  against  him 
by  the  defenders. 

The  Lord  Ordinary,  on  12th  December  1865,  pronounced  an  interlocutor  in  the 
present  action  decerning  against  the  defenders  for  payment  of  the  sum  of  £100,  with 
interest  as  concluded  for.  * 

The  defenders  reclaimed,  and  the  reclaiming  note  came  on  for  argument  on  30th 
March  1866,  the  last  day  but  one  of  the  extra  sittings  after  the  winter  session.  On  6th 
February  1866  issues  had  been  adjusted  in  the  case  in  which  the  present  defenders  were 
the  pursuers,  and  that  cause  was  in  the  list  of  jury  trials  for  the  week  beginning  2d 
April  1866.  The  issues  [688]  were  framed  to  try  the  question  whether  the  present  pur- 
suer had  failed  to  account  for,  and  was  resting  owing  to  the  executors  the  sum  of  £450, 
or  any  part  thereof,  with  interest  from  the  date  of  the  deceased's  death.  In  a  corre- 
spondence which  had  taken  place  between  the  parties  the  possession  of  a  sum  of  £200, 
which  had  belonged  to  the  deceased,  was  admitted  by  the  present  pursuer,  but  he  claimed 
it  as  a  donation  from  the  deceased.  Under  the  issues  in  the  cause,  the  consent  of  the 
executors  was  minuted  to  the  question  of  donation  being  tried. 

Argued  for  the  defenders,  the  reclaimers ; — It  is  admitted  that  the  claim  of  the 
executors  is  illiquid,  and  that  as  a  general  rule  an  illiquid  claim  cannot  be  pleaded  by 
way  of  compensation  to  a  liquid  debt.  But  that  rule  is  subject  to  quaUfication  in  the 
case  where  a  claim  is  in  course  of  being  made  liquid,  in  which  case,  quod  statim  liquicUiri 
potest,  pro  jam  liquido  haheturA  The  case  of  Gilroy  v.  Sharp,;  cited  by  the  Lord 
Ordinary,  differed  from  the  present,  inasmuch  as  there  the  action  to  which  it  was 
sought  to  plead  compensation  was  the  first  brought,  whereas  here  the  action  by  the 
executors  was  brought  before  that  by  the  pursuer.  Further,  there  was  no  admission 
there,  as  here,  that  the  pursuer  had  intromitted  with  the  funds  claimed  by  the  de- 

*  "  Note. — ^The  defence  against  the  present  action,  so  far  as  respects  the  conclusion 
for  the  legacy  of  £100  first  sued  for,  resolved  itself,  in  the  opinion  of  the  Lord  Ordinary, 
into  an  allegation  that  on  an  accounting  between  the  pursuer  and  the  defenders,  imder 
a  relative  action  at  the  instance  of  the  latter  against  the  former,  it  would  be  found  that 
the  pursuer  is  truly  debtor  to  the  defenders  here.  But  the  Lord  Ordinary  does  not 
think  he  would  be  justified  in  refusing  decree  for  the  legacy  claimed  by  the  pursuer  until 
the  issue  of  the  accounting,  which  the  Lord  Ordinary  considers  to  be  the  true  character 
of  the  action  in  which  the  defenders  stand  as  pursuers,  and  in  which  the  Lord  Ordinary 
has,  of  this  date,  pronounced  an  interlocutor,  having  for  its  object  the  ascertainment  of 
the  facts  which  there  form  matter  of  dispute  between  the  parties. 

"  In  pronouncing  the  present  interlocutor,  he  had  before  him,  and  has  in  substance 
followed,  a  judgment  by  Lord  Barcaple,  dated  4th  March  1864,in  a  case  Gilroy  and  Others 
V.  Sharp,  where  the  circumstances  in  many  of  their  features  resembled  the  present. 
That  judgment  has,  as  the  Lord  Ordinary  was  informed,  been  adhered  to  by  the  Court." 

t  Erskine,  iii.  4,  16.  %  March  4,  1864,  Journal  of  Jurisprudence. 
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fenders.     The  ease,  it  is  submitted,  ought  to  be  sisted  to  a  day  in  the  summer  session, 
by  which  time  the  result  of  the  jury  trial  as  to  the  claim  of  the  executors  will  be  known. 

Argued  for  the  pursuer ; — ^The  fact  that  next  week  there  will  be  a  jury  trial  in  the 
action  at  the  instance  of  the  executors,  does  not  afiford  any  ground  for  giving  effect 
to  this  claim  of  compensation.  The  jury  trial  may  be  but  the  beginning  of  a  long 
litigation,  the  result  of  which  may  not  be  determined  for  years.  There  was  no  delay 
on  the  part  of  the  pursuer  in  bringing  his  action.  The  six  months  allowed  to  the 
executors  to  pay  the  legacy  did  not  expire  till  28th  January  1865,  and  the  action  was 
brought  on  1st  February  1865.  Bankruptcy  is  the  only  case  in  which  an  exception 
is  allowed  to  the  rule  that  a  claim  must  be  Uquid  in  order  to  be  pleaded  by  way  of  com- 
pensation. * 

Lord  President. — ^I  do  not  Uke  to  disturb  the  maxim,  that  a  liquid  claim  cannot 
be  met  by  one  that  is  illiquid.  Still  the  maxim  is  subject  to  exception,  if  the  claim 
is  in  such  a  position  that  it  may  be  immediately  made  liquid.  The  circumstances  of 
this  case  are  altogether  peculiar.  The  pursuer  is  not  put  to  straits,  because  he  is  in 
possession  of  the  £200,  which  it  is  admitted  that  he  received  shortly  before  Captain 
Macdonald*s  death.  Since  the  Lord  Ordinary's  interlocutor  was  pronounced  in  De- 
cember, matters  have  assumed  a  somewhat  different  aspect.  The  case  at  the  instance 
of  the  trustees  has  been  put  down  for  trial  next  week,  and  we  are  now  asked  to  postpone 
this  case  till  the  result  of  that  trial  is  known.  In  the  circumstances,  I  would  propose 
to  supersede  the  further  disposal  of  this  case  till  the  meeting  of  the  Court  in  May. 

Lord  Curriehill. — I  am  of  the  same  opinion ;  and  in  taking  the  course  which 
your  Lordship  proposes,  I  do  not  think  that  we  at  all  go  in  the  tece  of  the  very  im- 
portant rule  of  law,  that  an  illiquid  claim  cannot  be  pleaded  by  way  of  compensation 
to  a  liquid  claim.  As  your  Lordship  has  stated,  that  rule  is  not  without  exception. 
If  a  claim  is  in  the  course  of  being  made  hquid,  it  may  be  pleaded  by  way  of  compensa- 
tion.  The  word  statim  in  the  rule,  as  expressed  in  Erskine,  implies  some  discretion 
on  the  part  of  the  Court.  A  great  deal  of  inquiry  may  be  necessary  in  order  to  ascertain 
and  make  a  claim  Uquid.  But  if  it  is  in  the  fair  course  of  being  made  liquid  by  decree 
at  an  early  date,  and  there  is  no  allegation  of  unnecessary  delay,  I  think  that  the  Court 
is  entitled  to  exercise  a  discretion. 

I  think  that  it  is  the  exercise  of  a  sound  discretion  in  this  case  not  to  touch  the 
interlocutor  of  the  Lord  Ordinary,  but  to  supersede  disposing  of  the  case  until  we  see 
the  result  of  the  impending  jury  trial.  We  should  run  the  risk  of  doing  great  [689]  in- 
justice if  we  did  otherwise ;  because  if  the  defenders  succeed  in  the  jury  triaJ,  they 
will  very  fairly  be  entitled  to  ask  delay  in  this  case  until  they  get  decree  in  the  other. 

It  is  therefore  quite  a  case  for  superseding  the  advising  of  this  reclaiming  note 
until  the  trial  is  over.  The  pursuer,  it  is  to  be  observed,  has  this  further  advantage, 
that  this  sum  cannot  be  arrested  by  the  executors,  because  a  party  cannot  arrest  in 
his  own  hands.  I  entirely  concur  in  your  Lordship's  proposal  to  supersede  disposing 
of  the  case  until  the  meeting  of  the  Court. 

Lord  Deas. — I  am  of  the  same  opinion.  It  is  clear  that  we  ought  not  to  shake 
in  any  way  the  undoubted  rule,  that  an  ilUquid  claim  cannot  be  pleaded  by  way  of 
compensation  to  a  liquid  debt.  If  the  case  had  been  in  the  same  position  as  when  it 
was  presented  to  the  Lord  Ordinary,  I  do  not  say  that  I  might  not  have  been  disposed 
to  pronounce  the  same  interlocutor.  The  circumstances,  however,  are  very'different ; 
and  I  think  that  the  proper  course  is  to  supersede  disposing  of  the  case  till  the  Court 
meets  in  May.    What  we  may  do  then,  we  need  not  anticipate. 

Lord  Aiu)MILlan  concurred. 

This  interlocutor  was  pronounced  : — ^"  In  respect  the  action  referred  to  is  set  down 
for  trial  next  week.  Supersede  disposing  of  this  reclaiming  note  till  the  meeting  of  the 
Court  in  May  next." 

John  Robertson,  S.S.C.— John  T.  Mowbray,  W.S.— Agents. 

[Followed,  Boss  v.  Ross,  22  R.  461.] 


*  Gordon  v.  Gordon,  1715,  Mor.  2562. 
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No.  134.  IV.  Macphebson,  689.    31  Mar.  1866.     1st  Div.,  Bill-Chamber.— 

Lord  Mure,  M. 

John  Chbistie  Foulds  (Crichton's  Trustee),  Oomplainer.— Wiafscm. 
John  Stewart,  CJharger.— T/uwiw. 

Bankruptcy — Trustee,  Charge  of  Payment  against,  incompetent, — A  charfi;e  against 
the  trustee  on  a  sequestrated  estate  to  make  payment  of  a  debt  for  which  the  charger 
has  obtained  decree  of  constitution  against  the  bankrupt  estate,  is  incompetent 
during  the  dependence  of  the  sequestration. 

On  4th  December  1863  the  respondent,  John  Stewart,  raised  an  action  in  the 
Court  of  Session  against  Charles  Beadie,  surviving  partner  of  the  late  firm  of  Reddie 
and  Crichton,  sometime  writers  in  Glasgow,  ana  against  the  complainer,  John 
Christie  Foulds,  as  trustee  on  the  sequestrated  estate  of  the  late  Alexander  William 
Crichton,  the  only  other  partner  of  the  said  firm,  concluding  for  payment  of  £1000, 
with  interest.  A  minute  was  thereafter  lodged  by  the  pursuer  abandoning  the  con- 
clusions of  the  summons,  in  so  far  as  they  might  be  held  as  directed  against  the  corn- 
plainer  as  an  individual,  and  restricting  them  to  a  conclusion  against  him  as  trustee 
on  Crichton's  sequestrated  estate  for  constitution  only  of  the  debt  embraced  in  the 
bill  libelled  on,  with  interest  until  the  date  of  the  sequestration.  Defences  to  the  action 
having  been  lodged  on  behalf  of  the  complainer,  the  record  was  dosed,  and  decree  of 
constitution  of  the  said  debt  thereafter  pronounced  in  favour  of  the  pursuer,  who 
subsequently  extracted  the  decree,  and,  on  11th  August  1865,  charged  the  complainer, 
as  trustee,  to  make  payment  of  the  debt.  The  complainer  now  brought  a  suspension 
of  this  charge. 

The  charger  had  also  lodged  with  the  complainer  a  claim  for  the  debt  in  the -usual 
form  under  the  Bankrupt  Act.  On  this  claim  the  complainer  had  pronounced  a  de- 
liverance, which  was  brought  before  the  Sheriff  by  appeal,  and  the  proceedings  under 
the  appeal  were  still  pending. 

The  complainer  averred ; — *"  No  final  deliverance  has,  therefore,  yet  been  issued 
upon  the  charger's  claim ;  and  while  it  is  thus  under  consideration  in  the  ordinary 
form  in  the  sequestration,  he  has  charged  the  complainer  to  make  payment  of  a  debt 
which  has  not  yet  been  admitted  or  ranked." 

The  complainer  pleaded ; — (1)  The  charge  against  the  complainer  to  make  pay- 
ment of  a  debt  said  to  be  due  by  the  bankrupt  estate  is  incompetent,  in  respect  that 
a  daim  for  said  debt,  lodged  by  the  charger,  is  in  course  of  being  disposed  of  under 
the  Bankrupt  Statute,  and  is  sub  judice.  [690]  (3)  The  decree  obtained  at  the  in- 
stance of  the  said  John  Stewart  being  a  decree  of  constitution  only  as  against  the 
comdainer,  and  not  of  payment,  the  charge  complained  of  ought  to  be  suspended 
(7)  The  personal  effects  of  the  complainer  cannot  be  subjected  to  poinding,  nor  can  he 
be  impnsoned  under  the  charge  complained  of,  which  ought,  therefore,  to  be  sus- 
pended simplidter. 

The  Lord  Ordinary,  on  9th  February  1866,  pronounced  an  interlocutor,  whereby 
he  **  sustains  the  reasons  of  suspension  as  embodied  in  the  1st,  3d,  and  7th  pleas  in 
law  for  the  complainer :  Suspends  the  charge  simpliciterj  and  decerns :  Finds  the 
complainer  entitled  to  expenses,"  &c.* 

*  "  Note. — The  Lord  Ordinary  has  been  unaUe  to  find  any  case  in  which  a  charge 
for  payment  against  a  trustee  on  a  sequestrated  estate,  at  the  instance  of  a  creditor 
claiming  to  be  ranked  on  that  estate,  has  been  sustained,  unless  where  the  charge  has 
proceeded  upon  a  decree  against  the  trustee  personally,  or  in  regard  to  some  matter 
for  which  he  was  held  to  have  come  under  a  personal  oUi^tion  to  pay.  Such,  how- 
ever, is  not  the  nature  of  the  decree  on  which  the  charge  in  question  proceeds,  as  it 
is  one  for  constitution  only  of  a  debt,  and  interest  thereon,  as  at  the  date  of  the 
sequestration.  The  authorities  mainly  relied  on,  on  the  part  of  the  respondent,  with 
the  exception  of  the  case  of  Jaffray,  lOth  February  1831,  were  not  cases  in  which  the 
questions  were  raised  with  trustees  on  bankrupt  estates,  who  appear  to  the  Lord 
Ordinary  to  stand  in  a  different  position,  in  many  respects,  from  private  trustees. 
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Against  this  interlocutor  the  charger  reclaimed,  praying  the  Court  **  to  find  the 
letters  and  charge  orderly  proceeded ;  or  otherwise  to  sustain  the  reasons  of  suspen- 
sion, and  suspend  the  letters  and  charge  to  the  effect  of  preventing  the  charger  and 
reclaimer  by  his  diligence  compelling  payment  of  more  than  the  sequestrated  estate 
of  the  said  Alexander  William  Crichton  can  yield  as  a  dividend  upon  the  sums  in  the 
decree  on  which  the  charge  sought  to  be  suspended  proceeded,  and,  quoad  ultra,  to 
repel  the  reasons  of  suspension,  and  to  find  the  letters  and  charge  orderly  proceeded," 

&C. 

Argued  for  the  reclaimer,  the  charger ; — The  charger  is  entitled  to  have  diligence 
on  his  decree,  which  is  a  decree  of  constitution  in  the  usual  form.  If  it  had  been  in- 
tended otherwise,  the  decree  might  have  been  pronounced  sisting  execution.  *  A 
trustee  on  a  sequestrated  estate  is  in  no  respect  different  from  an  executor  or  a  private 
trustee,  who  may  render  himself  liable  to  such  diligence.!  It  is  no  objection  to  the 
charger  proceeding  with  this  diligence,  that  he  has  lodged  a  claim  in  the  sequestration.} 
There  is  no  averment  on  the  part  of  the  trustee  that  the  funds  in  his  hands  are  not 
sufficient  to  pay  all  the  creditors  in  full. 

Counsel  tor  the  complainer  was  not  called  on. 

[691]  Lord  Presidei^.— This  is  a  clear  case.  The  charger  has  obtained  decree  of 
constitution  against  the  sequestrated  estate,  and  he  wants  to  get  payment  of  his 
debt  if  the  trustee  has  sufficient  funds  in  hand.  I  think  the  charge  cannot  be 
sustained.  The  cases  of  private  trustees,  which  have  been  cited,  have  nothing  to 
do  with  the  question ;  for,  in  the  case  of  a  private  trust,  there  is  no  presumption 
of  insolvency. 

Lord  Curriehill. — I  am  of  opinion  that  the  trustee  is  not  only  not  bound  to 
comply  with  the  charge,  but  that  he  is  not  entitled  to  do  so.  As  the  trustee  on  a 
sequestrated  estate,  he  cannot  pay  one  creditor  in  preference  to  another.  He  is  not 
entitled  to  pay  any  one,  except  in  the  course  of  the  sequestration. 

Lord  Deas. — I  am  entirely  of  the  same  opinion.  The  whole  object  of  the  Bankrupt 
Statute  would  be  defeated  if  this  could  be  aone. 

Lord  Ardmillan  concurred. 

The  Court  adhered. 

Graham  &  Johnston,  W.S.— William  Ofhcer  S.S.C— Agents. 

Even  in  the  case  of  Jaffray,  it  was  only  in  respect  of  the  personal  decree  against  the 
trustee  that  the  diligence  was  allowed  to  proceed.  And  in  Dick  v.  Murison,  November 
13,  1845,  which  was  under  a  private  trust,  the  letters  were  found  orderly  proceeded 
only  to  the  extent  of  the  composition  payable  on  the  bill  charged  on. 

"  Here,  however,  there  is  no  necessity  for  doing  diligence  on  the  decree  in  order  to 
secure  pavment  of  the  composition  on  the  sum  thereby  constituted,  as  that  will  fall 
to  be  paid  to  the  respondent,  along  with  the  other  creditors  who  may  be  ranked  on 
the  estate,  under  the  operation  of  the  Bankrupt  Act ;  and  to  allow  the  charge  to  pro- 
ceed, in  order  to  enable  the  respondent  to  poind  for  payment  of  his  debt,  which  was 
what  he  stated  he  intended  to  do,  might  be  to  put  him  in  a  position  to  secure  a  pre- 
ference over  the  other  creditors,  to  which,  in  the  opinion  of  the  Lord  Ordinary,  he 
does  not  seem  to  be  entitled." 

*  Sutherland  v.  Eraser,  Dec.  13,  1826,  5  S.  116  ;  Crawford  v.  Cook,  Feb.  16,  1833, 
11  S.  406. 

t  Grant  v,  Gibson-Craig,  May  30,  1829,  7  S.  686;  Campbell  v.  Gordon,  Feb.  21, 
1840,  2  D.  639--^so  March  20,  1844,  6  D.  1030— in  H.  L.,  June  13,  1842,  1  Bell, 
428 ;  Dick  v.  Murison,  Nov.  13,  1845,  8  D.  1. 

t  Keltic  V.  Wilson,  Dec.  15,  1827,  6  S.  258. 
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No.  135.  IV.  Macpherson,  691.     31  Mar.  1866.    Ist  Div.— Lord  Jervis- 

woode,  C. 

George  David  Clayhills  Henderson  and  Othf^is,  Pursuers. —Pa fia/i—  Gloag. 
Charles  Norrie,  Befendew— Clark —MarsIiaU. 

Trust — Trustee — Denuding — Superior  and  VasscU — Feu-Duty — Feu-Contract. — A  feu- 
disposition  was  taken  to  five  individuak  **  and  the  survivors  or  sxurivor  of  them, 
and  the  heirs  of  the  last  survivor,  as  trustees  or  trustee  for  behoof  of  "  themselves, 
in  certain  proportions— a  certain  pro  indiviso  share  of  the  property  being  for  behoof 
of  each  of  the  parties  "  and  his  hein  and  assignees  " ;  and  the  feuars  became  Uahle 
"  as  trustees  or  trustee  foresaid  and  also  as  individuals,"  for  the  feu-duty.  Sub- 
feus  were  thereafter  granted,  and  in  some  of  them  the  granters  bound  themselves 
in  warrandice  as  trustees  or  trustee,  and  also  as  individuals.  One  of  the  parties 
having  sold  his  beneficial  interest,  and  he  and  another  who  had  retained  his 
beneficial  interest  being  the  sole  surviving  trustees — Held  {diss.  Lord  Cuxriehill), 
action  brought  by  the  whole  beneficiaries,  that  the  trustee  who  had 
'  of  his  beneficial  interest  was  bound  to  concur  with  the  other  trustee  in  de- 


ing  of  the  trust  in  favour  of  the  beneficiaries,  they  having  ofEered  to  discharge 
him  of  all  intromissions,  and  grant  him  a  relief  from  all  obligations  ;  and  pleas  of 
the  defender,  that  he  was  not  bound  to  denude  until  he  was  relieved  by  the  over- 
superior  of  his  obligation  for  the  feu-duty,  and  by  the  sub-feuars  of  his  obligations  of 
warrandice — repelled. 

Question^  Whether  the  personal  obligation  for  the  feu-duty  was  permanent,  or  would 
be  superseded  by  the  entry  of  a  new  vassal  with  the  superior  1 

Trust — Lien, — Observations  on  the  right  of  trustees  to  hold  the  trust-estate  as  a 
lien  for  all  obligations  incurred  by  them  as  trustees. 

This  action  was  brought  by  Alexander  Clayhills  of  Invergowrie  (on  whose  death 
it  was  insisted  in  by  his  heir  George  David  Clayhills  Henderson),  Christopher  Kerr, 
and  David  Halley,  as  beneficiaries  under  a  trust,  against  Charles  Norrie  and 
Christopher  Kerr,  the  trustees,  for  the  purpose  of  compelling  Mr.  Norrie  to  concur 
with  Mr.  Kerr  in  denuding  of  the  trust-estate  in  favour  of  the  beneficiaries. 

The  circumstances  under  which  the  question  arose  were  as  follows : — ^The  trust 
was  constituted  by  a  feu-contract  dated  the  12th  and  15th  January  1839,  entered 
into  between  David  Hunter  jun.,  proprietor  of  the  lands  and  estate  of  Broughty- 
Ferry,  on  the  one  part,  and  Charles  Norrie  (the  defender),  David  Halley,  Christopher 
Kerr,  John  Kerr,  and  himself,  the  said  David  Hunter  jun.,  on  the  other  part ;  and 
David  Hunter  thereby  disponed  in  feu-farm,  "  to  and  in  favour  of  the  said  Charles 
Norrie,  David  Halley,  Christopher  Kerr,  and  John  Kerr,  and  himself,  the  said  David 
Hunter  jun.,  and  the  survivors  or  survivor  of  them,  and  the  heirs  of  the  last  survivor, 
as  trustees  or  trustee  for  behoof  of  the  said  Charles  Norrie,  David  Hallej,  Christopher 
Kerr,  John  Kerr,  and  David  Hunter  jun.,  and  that  in  propor-[692]-tiions  following, 
viz.  : — One-third  part  or  share  thereof,  pro  indivisoj  for  behoof  of  the  said  Charles 
Norrie  and  David  Halley  equally  between  them,  and  their  heirs  and  assignees  ;  another 
third  part  or  share  thereof,  pro  indiviso^  to  the  said  Christopher  Kerr  and  John  Kerr 
equally  between  them,  and  their  heirs  and  assignees ;  and  the  remaining  third  part 
or  share  thereof,  pro  indiviso,  to  the  said  David  Hunter  jun.,  and  his  heirs  and  assignees, 
and  to  the  disponees  and  assignees  of  the  said  trustees  or  trustee,  heritably  and  irre- 
deemably, all  and  whole  "  a  certain  portion  of  Broughty-Ferry. 

By  the  feu-contract  it  was  declared  "  that  the  surviving  trustees  for  the  time,  while 
more  than  one,  shall,  so  far  as  all  third  parties  are  concerned,  have  all  the  rights,  powers, 
and  privileges  of  exclusive  absolute  proprietors,  and  in  particular  may  grant  disposi- 
tions, feu-rights,  and  all  other  deeds  whatsoever,  as  if  they  were  not  trustees  only, 
but  absolute  proprietors ;  and  no  disponee,  f euar,  or  other  person  whatsoever,  shall 
have  any  concern  with  the  purposes  of  the  trust,  or  the  private  agreement  among 
the  parties :  In  which  several  subjects  above  disponed,'  the  said  David  Hunter  jun. 
binds  and  obliges  himself,  and  his  heirs  and  successors,  to  infeft  and  seize  the  said 
Charles  Norrie,  David  Halley,  Christopher  Kerr,  John  Kerr,  and  himself,  the  said 
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David  Hunter  jun.,  and  the  survivors  or  survivor  of  them,  and  the  heirs  of  the  last 
survivor,  as  trustees  or  trustee  foresaid,  and  the  disponees  and  assignees  of  the  said 
trustees  or  trustee,  upon  their  own  expense,  to  be  holden  immediately  of  and  under 
the  said  David  Hunter  jun.,  and  his  heirs  and  successors,  immediate  lawful  superiors 
thereof,  in  feu-fai*m,  fee,  and  heritage,  for  payment  to  them  by  the  said  disponees  of 
the  sum  of  £335,  Hs.  9d.  sterling  yearly." 

The  deed  further  declared  that  in  the  event  of  the  said  Charles  Norrie,  David 
Halley,  Christopher  Kerr,  John  Kerr,  and  David  Hunter  jun.,  and  the  survivor  of 
them,  38  trustees  or  trustee  foresaid,  or  their  foresaids,  sub-feuing  any  part  or  parts 
of  the  subjects,  the  parts  sub-feued,  and  fruits  thereof,  should  not  be  attached  by  David 
Hunter  jun.,  or  his  foresaids,  for  the  whole  feu-duty  of  £335,  14s.  9d.,  but  only  for 
the  feu-duty  which  should  be  payable  from  such  part  or  parts,  provided  such  sub-feu- 
duty  shall  not  be  less  than  £12  per  imperial  acre.  David  Himter  bound  himself  to 
warrant  the  subjects  so  disponed  at  all  hands  and  against  all  deadly.  The  deed  con- 
tained a  clause  of  relief  from  cess,  and  a  clause  of  assignation  of  the  rents  and  writs, 
all  in  favour  of  Charles  Norrie,  David  Halley,  Christopher  i^err,  John  Kerr,  and  David 
Hunter,  **  as  trustees  or  trustee  foresaid,  and  their  foresaids." 

The  feu-contract  contained  the  following  counter  obligation  : — "  For  which  causes, 
and  on  the  other  part,  the  said  Charles  Norrie,  David  Halley,  Christopher  Kerr,  John 
Kerr,  and  himself,  the  said  David  Hunter  jun.,  as  trustees  or  trustee  foresaid,  and  also 
as  individuals,  bind  and  oblige  themselves,  their  heirs  and  successors,  conjunctly 
and  severally,  to  pay  to  the  said  David  Hunter  jun.,  and  his  heirs  and  successors,  and 
to  his  or  their  factors,  in  his  or  their  names,  the  foresaid  sum  of  £335,  14s.  9d.  in  name 
of  feu-duty  yearly." 

The  superiority  of  these  subjects  was  afterwards  disponed  to  Mr.  Clayhills  of  Inver- 
gowrie,  and  by  him  to  the  General  Assembly  of  the  Church  of  Scotland  Committee 
for  the  endowment  of  chapels-of-ease. 

With  regard  to  the  beneficial  interest  in  the  dominium  utile,  the  pro  vndiviso 
one-third  share  which  belonged  to  Mr.  Hunter  became  vested  in  Mr.  Clayhills ;  the 
beneficial  interest  of  Mr.  John  Kerr  became  vested  in  Christopher  Kerr,  one  of  the 
pursuers ;  that  of  David  Halley  in  the  pursuer  David  Halley,  his  son ;  and  by  disposi- 
tion and  assignation  dated  17th  November  1852,  Mr.  Norrie  assigned  and  conveyed 
his  beneficial  interest  in  the  subjects  to  Christopher  Kerr.  Thereafter,  at  the  date 
of  the  action,  the  beneficial  interest  in  the  subjects  was  held  by  the  pursuers  in  the 
following  proportions  : — Christopher  Kerr  had  right  to  the  three-sixth  parts  or  shares 
[693]  of  the  said  subjects  pro  indiviso  ;  Alexander  Clayhills  to  two-sixth  parts  or  shares 
pro  indiviso ;  and  David  Halley  to  one-sixth  part  or  share  pro  indiviso. 

At  the  date  of  the  action  David  Hunter,  John  Kerr,  and  David  Halley  sen.  were  dead, 
and  the  only  surviving  trustees  were  Christopher  Kerr  and  Charles  Norrie.  Since 
the  feu-contract  was  entered  into,  a  number  of  sub-feus  had  been  given  off,  and  sub- 
feu-duties  were  payable  by  the  sub-feuars  to  the  amoimt  of  £600.  Mr.  Norrie  himself 
held  two  feus  imder  feu-contracts  entered  into  in  1851  and  1853.  But  part  of  the 
ground  remained  unfeued. 

The  sub-feu-contracts  granted  by  the  parties  prior  to  the  date  of  Norrie's  disposi- 
tion to  Kerr  contained  the  following  clause  of  warrandice  : — "  Which  piece  of  ground 
above  disponed  in  feu-farm,  with  this  disposition  thereof,  and  infeftment  to  follow 
hereon,  the  said  first  parties  hereto  bind  and  obKge  themselves,  and  the  survivors  and 
survivor  of  them,  and  their  or  his  foresaids,  as  trustees  or  trustee  foresaid,  and  them- 
selves as  individuals,  to  warrant  at  all  hands  and  against  all  mortals."  But  Mr.  Norrie 
was  not  expressly  bound  in  warrandice  as  an  individual  in  the  feu-contracts  subse- 
quent to  the  date  of  the  disposition  of  his  beneficial  interest  to  Kerr. 

It  having  appeared  to  the  parties  beneficially  interested  in  the  trust,  in  consequence 
of  difficulties  experienced  in  the  management  of  the  trust,  that  new  trustees  should 
be  assumed  into  the  trust,  and  that  Mr.  Norrie,  having  ceased  to  have  any  beneficial 
interest,  should  be  requested  to  resign  his  office,  the  following  letter  was  addressed 
in  their  behalf  to  Mr.  Norrie : — "  Dear  Sir, — The  parties  interested  in  the  feuing-ground 
at  Broughty-Ferry  have  had  under  consideration  the  recent  correspondence  between 
you  and  Mr.  Kerr  and  ourselves,  and  have  come  to  the  conclusion  that  it  is  necessary, 
for  the  comfort  of  all  parties  concerned,  that  you  shall  make  up  your  mind  to  one  or 
other  of  three  courses : — Either  (1)  that  you  should  concur  with  Mr.  Kerr  in  the  assump- 
tion of  such  additional  trustees  as  the  parties  interested  may  require,  and  in  executing 
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a  deed  of  transf  erence  of  the  property  to  such  trustees ;  or  (2)  that  jou  should  at  once 
resign  your  office  of  trustee,  and  enaUe  Mr.  Kerr  alone  to  act  in  the  way  desired  by 
the  beneficiaries ;  or  (3)  that  you  should  concur  with  Mr.  Kerr  in  denuding  of  the 
property  in  favour  of  the  beneficiaries  for  whose  behoof  it  is  held  by  you  and  him  in 
trust.  The  parties  are  desirous  to  effect  a  sale  of  some  of  the  feu-duties  receiyable 
in  respect  of  the  ground  feued,  and  are  Ukewise  to  feu  out  the  remainder  as  speedily 
as  possible.  It  is  therefore  necessary  that  the  matter  of  the  title  should  at  once  be 
put  on  a  proper  footing ;  and  we  are  instructed  to  say,  that  unless  the  wishes  of  the 
parties  are  complied  with  within  ten  days  from  this  date,  they  will  be  under  the  necesmtr 
of  raising  such  proceedings  against  you  as  will  recover  for  them  the  dispositioB  and 
control  of  their  property.  We  are  desired  at  the  same  time  to  exjnress  the  regret  ivbich 
the  parties  feel  at  being  under  the  necessity  of  making  such  intimations  to  you,  and 
their  earnest  hope  that  you  will  see  the  propriety  of  voluntarily  complying  with  their 
wishes.  Any  discharge  which  may  be  necessary  to  relieve  you  from  responsiUhtj 
for  past  actings  or  intromissions,  our  constituents  would  be  ready  to  grant  you." 

Mr.  Norrie  having  declinld  to  comjJy  with  any  (rf  these  requests,  the  pres^it  action, 
after  some  further  correspondence,  was  brought. 

The  action  concluded  for  declarator, — "That  the  said  Charles  Norrie,  defender, 
is  bound  to  resign  his  said  office  of  trustee,  and  to  execute  all  deeds  necessary  for  the 
purpose  of  effecting  such  resignation  :  and  the  said  Charles  Norrie  should  be  ordained 
to  resign  his  said  office  of  trustee,  and  to  execute  all  deeds  necessary  for  the  purpose 
of  effecting  such  resi^ation :  or  otherwise,  it  should  be  declared  that  the  defender, 
the  said  Charles  Nome,  is  bound  along  with  the  other  defender,  the  said  Christopher 
Kerr,  to  denude  of  the  foresaid  subjects  and  others,  and  to  convey  the  same  to  the 
[694]  pursuers,  as  pro  indiviso  proprietors  thereof,  in  fee-sim]:Je,  in  the  proportionfi 
foresaid  :  and  it  being  so  found  and  declared,  our  said  Lords  ought  and  should  decen 
and  ordain  the  defender,  the  said  Charles  Norrie,  to  denude,  along  with  the  other 
defender,  the  said  Christopher  Kerr,  of  the  foresaid  subjects  and  others,  and  to  convey 
the  same,  as  presently  vested  in  them,  to  and  in  favour  of  the  pursuers  as  pro  indiviso 
proprietors  thereof,  in  the  proportions  foresaid,  and  their  respective  heirs  and  assignees, 
and  that  by  granting  all  deeds  requisite  and  necessary,  with  warrandice  from  tbe 
facts  and  deeds  of  the  defenders,  and  under  exception  of  the  feu-rights  which  hate 
been  granted  of  the  same,  and  with  all  other  clauses  usual  and  necessary/ 

The  pursuers  set  forth  the  condition  of  the  trust,  and  of  the  estate,  as  above  stated 
and  averred — "•  Mr.  Norrie  has  greatly  impeded  his  co-trustee,  Christopher  Kerr,  in 
the  beneficial  management  of  the  joint  property,  and  by  a  letter  of  11th  November 
1863  adcbressed  to  Christopher  Kerr,  he  protested  against  him  and  all  other  parties 
disposing  of  the  unfeued  part  of  the  said  joint  property.  His  continuance  as  trustee 
will  greatly  impede  the  beneficiaries  in  the  management  of  the  joint  property.  He 
has  no  interest  in  the  joint  property,  but  has  or  may  have,  as  a  sub-feuar,  an  interfft 
adverse  to  his  duty  as  a  trustee.  The  said  Christopher  Kerr  is  ready  to  denude  of  tic 
trust,  or  to  concur  in  conveying  the  subjects  to  the  parties  having  right  thereto.  The 
trust  was  constituted  solely  for  the  purpose  of  simplifying  the  feudal  title  to  the  said 
subjects,  and  there  are  no  interests  whatever  affected  thereby,  except  those  of  the 
parties  beneficially  interested  in  the  said  joint  property.  The  said  Charles  Norrie 
has  no  legitimate  interests  to  protect  by  continuing  m  the  trust,  and  can  come  under 
no  obligation  or  liability  by  resigning  his  office.  In  any  case,  the  pursuers  hereby 
bind  and  oblige  themselves  to  free  and  relieve  him  of  any  such  liabiUty  or  obligataon, 
and  of  all  liability  or  obligation  undertaken  by  him  in  virtue  of  the  said  feu*contract' 

The  defender  averred,  inter  alia,  that  he  was  under  personal  obligations  to  the 
superior  for  the  feu-duty,  and  also  to  the  sub-feuars  under  the  clauses  of  warrandice 
in  the  feu-contracts ;  that  the  whole  trust  accounts  had  been  kept  by  Mr.  Kerr,  apd 
the  defender  could  not  get  access  to  them ;  and  Mr.  Kerr  had  refused  to  concur  with 
him  in  putting  down  march-stones  round  one  of  his  feus ;  that  Mr.  Kerr  had,  without 
the  defender's  consent,  put  a  person  in  possession  of  a  piece  of  ground  adjoining  one 
of  the  defender's  feus,  who  had  shut  up  an  access  to  his  feu,  and  that  Mr.  Kerr  had 
declined  to  concur  with  the  defender  in  preventing  or  removing  this  interruption  to 
his  access. 

The  pursuers  pleaded; — (1)  Seeing  that  the  defender  Charles  Norrie  has  no  sub- 
stantial title  and  interest  in  the  joint  property,  and  holds  the  subjects  only  in  trust 
for  the  pursuers,  who  have  the  entire  radical  and  beneficid  right  and  interest,  the 
said  defender  is  bound  to  resign  his  said  office  at  the  request  of  the  pursuers.    (2)  Or 
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otherwise,  for  the  same  reasons,  he  is  bound  to  concur  with  the  said  Christopher 
Kerr  in  denuding  of  the  said  trust,  and  in  conveying  the  said  joint  property  to  the 
pursuers  according  to  their  several  rights  and  interests.  (3)  It  is  necessary  for  the 
due  and  beneficial  management  of  the  said  subjects  that  the  defender  cease  to  be  a 
trustee,  and  that  he  resign  all  right  to  control  the  beneficiaries  in  their  management 
of  said  property. 

The  defender  pleaded; — (1)  The  summons  is  incompetent,  and  ought  to  be  dis- 
missed, in  so  far  as  it  concludes  that  this  defender  is  bound,  and  should  be  ordained 
to  resign  the  office  of  trustee.  (2)  This  defender  is  not  bound  to  denude  of  the  trust- 
estate  until  the  trust-accounts  are  approved  of,  and  until  he  is  eflfectually  discharged 
by  the  whole  beneficiaries  of  all  liability  in  connection  with  the  same,  and  with  the 
trust  -  management,  and  [695]  until  the  over  -  superior  and  sub-feuars  give  their 
consent.  (3)  The  defender,  in  any  view,  before  denuding  of  the  trust,  is  entitled  to 
have  a  discharge  from  the  over-superiors  of  his  personal  obligation  for  payment  of 
the  feu-duty,  and  the  pursuers  are  bound  to  procure  the  same  for  him  at  their  expense. 
(4)  The  defender  having  been  willing  to  denude  of  the  trust-estate  in  favour  of  the  parties 
legally  entitled  to  the  beneficial  interest  therein^  upon  being  discharged  as  aforesaid, 
and  the  pursuers  having,  until  after  their  revised  condescendence  was  lodged,  failed 
to  give  this  defender  access  to  the  chartulary  of  the  trust,  and  having  not  yet  given 
him  access  to  the  accounts  of  the  trust,  and  not  having  given  or  offered  to  him  an 
effectual  discharge,  either  of  his  actings  and  intromissions  as  trustee,  or  of  the  personal 
liability  to  the  over-superior  for  payment  of  the  feu-duty,  this  action  was  unnecessary, 
or  at  all  events  premature,  and  the  defender  should  be  found  entitled  to  his  expenses. 

The  Lord  Ordinary  (Jerviswoode)  pronounced  the  following  interlocutor : — "  Finds 
that  under  the  original  feu-contract,  dated  12th  and  15th  January  1839,  referred 
to  in  the  conclusions  of  the  summons,  and  in  the  record,  and  which  was  entered  into 
between  David  Hunter  junior,  on  the  one  part,  and  the  defender,  Charles  Norrie, 
and  others,  as  trustees,  on  the  other  part,  the  said  defender,  Charles  Norrie,  bound 
and  obliged  himself  as  a  trustee  and  as  an  individual,  himself,  his  heirs  and  successors, 
to  pay  to  Mr.  Hunter  the  sum  of  £335,  14s.  9d.,  in  name  of  feu-duty  yearly,  in  manner 
therein  specified,  for  the  heritable  subjects  which  were  thereby  disponed  by  Mr.  Hunter 
to  the  said  defender  and  others :  Finds  that  subsequent  to  the  date  of  the  said  feu- 
contract,  the  said  defender  and  others,  his  co-disponees,  granted  sub-feu  rights  of 
portions  of  the  subjects  disponed  as  above,  in  favour  of  various  individuals,  and  which 
contain  obligations  of  absolute  warrandice,  and  others,  by  the  defender,  as  a  trustee, 
and  also  as  an  individual :  Finds  that  before  the  defender  can  be  called  on  to  resign 
the  trust,  or  so  denude  himself  of  the  trust-subjects  referred  to  in  the  summons,  he  is 
entitled  to  receive  a  discharge  sufficient  to  operate  his  freedom  and  relief  from  the  obli- 
gations to  which  he,  in  his  character  of  trustee,  is  subject  as  above :  Finds  that  no  such 
discharge  has  yet  been  tendered  to  the  defender ;  and,  therefore,  before  further  answer, 
and  under  reservation  of  all  questions  of  expenses,  appoints  the  cause  to  be  enrolled, 
with  a  view  to  enable  the  pursuers  to  lodge,  if  so  advised,  a  draft  of  the  terms  of  any 
discharge  which  they  are  prepared  to  grant  or  obtain  in  favour  of  the  defender  Norrie."  * 

The  pursuers  reclaimed.     They  stated  that  they  had  made  application  to  the  agent 

*  "  Note. — It  may  be  true,  as  here  stated  on  the  part  of  the  pursuers,  that  any 
liability  attachable  to  the  defender  Norrie,  in  respect  of  the  obhgations  undertaken 
by  him  while  acting  under  the  trust  referred  to  in  the  record,  is  practically  rather 
of  a  nominal  than  of  a  real  character.  But  it  has  appeared  to  the  Lord  Ordinary  that 
he  cannot,  on  such  a  consideration,  come  to  the  conclusion  that  the  pursuers  are  entitled 
to  present  decree  in  terms  of  the  summons. 

**It  is  clear  that  the  defender  became  bound,  not  only  as  a  trustee,  but  as  an  individual, 
for  payment  of  the  original  feu-duty  payable  to  his  superior,  Mr.  Hunter ;  and  the  Lord 
Ordinary  has  satisfied  himself,  by  an  examination  of  the  chartulary  containing  copies 
of  the  sub-feus  granted  by  the  trustees,  of  which  the  defender  was  one,  that  obligations 
were  undertaken  by  him,  along  with  his  co-trustees,  in  favour  of  the  feuars,  under 
which  a  hability  may  still  attach.  In  these  circumstances,  and  looking  to  the  principle 
recognised  in  the  judgments  of  the  Court  in  the  cases  of  Elliot's  Trustees  r.  Elliot, 
3d  July  1828,  6  S.  1058,  and  of  Edmond  v.  Dingwall's  Trustees,  16th  November  1862, 
23  D.  21,  the  Lord  Ordinary  is  unable  to  see  his  way  to  any  present  decerniture  in 
favour  of  the  pursuers." 


708  HENDERSON,  ETC.  r.  NORRIE  [1866]     IV.  MACPHBBSON,  696w 

for  the  General  ABsembly  of  the  Church  of  Scotland  Committee  for  the  endowment 
of  chapels-of-ease,  and  had  been  informed  that  that  body  could  not  grant  the  obligation 
of  reUef  which  the  defender  desired. 

[696]  The  arguments  are  sufficiently  indicated  in  the  opinions  of  the  Judges,  and 
the  pleas  of  parties. 

At  advising, — 

Lord  PREsmENT. — ^This  is  a  case  of  very  considerable  nicety  and  peculiarity.  On 
the  one  hand  it  involves  questions  as  to  the  principles  and  conditions  on  which  a  trustee 
may  be  required  to  denude  of  an  estate  held  intrust,  and,  on  the  other  hand,  it  involves 
questions  as  to  the  interests  of  the  parties  for  whom  the  estate  is  held  It  appears  that 
in  the  year  1839  a  feu-contract  was  entered  into  betwixt  Mr.  David  Hunter  jun.,  and 
the  present  defender  and  others,  by  which  they  acquired  certain  property  therein 
described,  and,  according  to  the  feu-contract,  the  right  was  given  to  them  as  trustees. 
The  contract  is  very  pecuUarly  expressed.  The  property  is  made  over  **  to  and  in  favour 
of  the  said  Charles  Norrie,  David  Halley,  Christopher  Kerr,  and  John  Kerr,  and 
himself,  the  said  David  Hunter  jun.,  and  the  survivors  or  survivor  of  them,  and  the 
heirs  of  the  last  survivor,  as  trustees  or  trustee  for  behoof  of  the  said  Charles  Norrie, 
David  Halley,  Christopher  Kerr,  John  Kerr,  and  David  Hunter  jun.,  and  that  in 
proportions  following,  viz.: — One  third  part  or  share  thereof  jrro  indiviso  for  behoof 
of  the  said  Charles  Norrie  and  David  Halley,  equally  between  them  and  their  heirs 
and  assignees ;  another  third  part  or  share  thereof  pro  indiviso  to  the  said  Christopher 
Kerr  and  John  Kerr,  equally  between  them  and  their  heirs  and  assignees ;  and  the 
remaining  third  part  or  share  thereof  pro  indiviso  to  the  said  David  Hunter  jun., 
and  his  heirs  and  assignees,  and  to  the  disponees  and  assignees  of  the  said  trustees 
or  trustee,  heritably  and  irredeemably."  The  expression  pro  indiviso  is  very  remark- 
able, especially  as  to  the  one-third  conveyed  pro  indiviso  to  Mr.  Huntdr  ;  but,  as  I  read 
the  deed,  it  meSEins  that  the  whole  property  is  to  be  held  by  all  in  trust,  and  that  a  third 
share  pro  indiviso  is  the  interest  of  each  of  the  specified  parties.  There  is  no  division 
of  the  property  at  all.  The  parties  are  trustees  for  themselves,  as  pro  indiviso  pro- 
prietors, in  certain  proportions. 

Then  the  obUgations  undertaken  by  them  to  Mr.  Hunter  are  thus  expressed  :— 
"  For  which  causes,  and  on  the  other  part,  the  said  Charles  Norrie,  David  Halley, 
Christopher  Kerr,  John  Kerr,  and  himself,  the  said  David  Hunter  jun.,  as  trustees 
or  trustee  foresaid,  and  also  as  individuals,  bind  and  obUge  themselves,  their  heirs 
and  successors,  conjunctly  and  severally,  to  pay  to  the  said  David  Hunter  jun.,  and 
his  heirs  and  successors,  and  to  his  or  their  factors,  the  sum  of  £335,  14rS.  9d.,  in  name 
of  feu-duty  yearly,"  &c.  That  was  the  nature  of  the  right  as  originally  granted,  and 
of  the  interests  of  the  parties  in  it.  It  appears  that  sub-feus  have  been  granted  bj 
these  trustees,  and  that  there  have  been  several  changes  in  the  interests  of  the  parties. 
Mr.  Norrie  has  conveyed  his  interest  to  Mr.  Kerr,  and  some  of  the  trustees  have  died. 
Mr.  Kerr  and  Mr.  Norrie  are  now  the  only  trustees  surviving.  Some  feus  were  granted 
before  Mr.  Norrie  made  over  his  interest  in  the  subjects,  and  in  some  of  the  feu-rights 
then  granted,  the  trustees,  including  Mr.  Norrie,  bound  themselves  in  absolute  warran- 
dice to  the  feuars,  both  as  trustees  and  as  individuals.  Mr.  Norrie  himself  is  a  feuar 
from  the  trustees,  in  virtue  of  two  feu-rights  granted  to  him,  and  it  appears  that  some 
disagreement  has  arisen  betwixt  him  and  the  parties  now  interested  in  the  estate. 

The  question  now  raised  is,  whether  Mr.  Norrie  is  bound  to  resign  or  to  denude 
in  favour  of  the  beneficiaries.  He  says  he  has  no  objection  to  put  an  end  to  the  trust, 
but  he  insists  on  being  protected  against  all  the  consequences  of  having  been  a  trustee ; 
and  he  says  that  in  consequence  of  being  a  trustee,  he  has  come  under  obHgations 
in  his  individual  capacity  for  feu-duties,  and  that  he  did  so  because  he  relied  on  the 
security  which  he  had  in  cmisequence  of  being  vested  in  the  trust-subjects.  He  sap, 
further,  that  he  has  come  personally  under  certain  obligations  of  warrandice,  and 
he  insists  on  being  relieved  of  these  obligations  before  he  denudes  of  the  trust. 

He  says  he  is  entitled  to  have  a  discharge  from  the  over-superiors  of  his  personal 
obligation  for  payment  of  the  feu-duty,  and  that  is  a  thing  which  it  seems  cannot  be 
got,  because  the  persons  now  in  right  of  the  feu-duty  are  a  committee  of  the  General 
Assembly  of  the  Church  of  Scotland,  who  very  properly  say  that  they  will  not  interfere. 
The  result  is,  that  Mr.  Norrie  cannot  get  what  he  asks,  and  that  if  he  is  right,  the  trust 
must  subsist  in  him  and  Mr.  Kerr  till  the  death  of  one  of  them,  and  then  in  the  survivor 
of  them  till  his  death,  when  it  will  pass  to  the  heir  [697]  of  the  survivor.    It  looks, 
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in  that  view  of  it,  very  like  an  interminable  trust,  without  any  right  to  put  an  end 
to  it,  because,  if  Mr.  Norrie  is  not  the  survivor,  his  heir  may  say  that  the  trust  must 
subsist  until  he  is  freed  of  all  his  ancestor's  obligations. 

On  the  other  hand,  the  pursuers,  the  beneficiaries,  say  they  are  wilUng  to  grant 
Mr.  Norrie  a  general  discharge  of  his  actings  as  trustee,  and  a  personal  obligation 
to  relieve  him  of  the  feu-duty.  I  do  not  know  whether  this  personal  obligation  is 
of  much  value.  If  Mr.  Norrie  were  called  upon  to  pay  the  feu-duty,  he  would  have 
a  claim  of  relief  at  aay  rate  against  the  beneficiaries  personally,  and  also,  he  could 
operate  his  relief  against  the  estate,  which  is  very  valuable. 

The  question  is.  What  are  we  to  do  in  this  state  of  matters  1  There  is  no  application 
here  for  the  removal  of  Mr.  Norrie  on  account  of  his  fractious  conduct  in  refusing 
to  assume  new  trustees,  or  to  resign.  I  must  say  that  this  is  to  me  a  novel  kind  of 
deed.  I  do  not  recollect  ever  having  seen  one  like  it.  But  the  view  I  am  disposed 
to  take  of  it  is,  that  it  was  a  feu-contract  for  the  purpose  of  giving  these  parties  a  pro 
indiviso  right,  and  that  there  was  ingrafted  on  it  a  trust  for  the  sole  purpose  of  con- 
venience of  title.  The  trust  was  an  adjunct  of  the  right  for  the  convenience  of  the 
title.  In  that  view,  what  we  have  to  look  to  is  the  separate  purpose  of  the  trust,  and 
the  obhgations  undertaken,  not  as  trustees,  but  in  reference  to  the  patrimonial  interests 
of  the  parties.  The  obUgation  undertaken  to  the  superior  is,  in  that  view,  just  the  same 
as  if  there  had  been  no  trust  at  all.  Then,  in  regard  to  the  obligation  of  warrandice, 
I  think  that  the  view  suggested  by  Lord  Curriehill  at  the  debate  is  enough  to  dispose 
of  that  matter.  Mr.  Norrie  having  parted  with  all  his  interest  in  the  estate,  and  having 
made  a  conveyance  to  Mr.  Kerr  without  doing  anything  to  secure  his  right  of  reUef, 
and  treated  his  obligation  in  the  conveyance  as  having  reference  to  his  patrimonial 
interest,  and  the  trust  as  a  matter  of  title  merely,  cannot  maintain  that  he  has  come 
under  any  further  obligation  by  continuing  to  hold  as  trustee.  Further,  I  think 
Mr.  Norrie  runs  no  practical  risk  by  denuding.  The  estate  is  large  enough  to  secure 
him,  and  he  has  his  right  of  relief  against  it.  The  other  surviving  trustee  and  all 
the  beneficiaries  are  here  concurring  in  an  end  being  put  to  the  trust,  and  I  think 
it  is  not  reasonable  in  the  circumstances  that  the  defender  should  insist  on  keeping 
it  up.  I  therefore  differ  from  the  Lord  Ordinary,  and  hold  that,  on  receiving  the 
discharge  offered  by  the  pursuers,  the  defender  is  bound  to  denude. 

Lord  Curriehill. — ^This  is  a  difficult  case.  I  have  never  seen  a  transaction  having 
the  same  peculiarities,  and  its  complications  perhaps  create  difficulties  which  the  parties 
themselves  did  not  contemplate  when  they  executed  this  deed.  But  the  opinion  I 
have  come  to  concurs  with  that  of  the  Lord  Ordinary. 

The  original  transaction  appears  to  me  to  have  been  a  species  of  feuing  adventure, 
and  the  five  gentlemen  who  were  parties  to  it  appear  in  three  different  characters, 
each  of  which  has  its  own  peculiar  attributes.  In  the  first  place,  they  assumed  the 
character  of  a  board  of  trustees  for  managing  the  property  which  was  the  subject 
of  the  feu-contract ;  secondly,  they  are  the  beneficiaries  in  the  subject  of  that  trust 
in  certain  proportions ;  thirdly,  they  are  obligants  in  an  undertaking  which  is  of  the 
nature  of  a  cautionary  obUgation.  They  transacted  with  each  other  in  these  different 
capacities  ;  and  one  of  them,  Mr.  Hunter,  has  a  fourth  capacity,  viz.,  that  of  superior 
t)f  the  subjects  feued  to  them.  We  must  therefore  analyse  this  peculiar  contract, 
in  order  to  ascertain  what  are  the  legal  rights  and  obligations  of  the  parties  to  the 
present  action. 

In  the  first  place,  the  five  gentlemen  held  the  character  of  trustees,  and  as  such, 
they  are  the  vassals  of  Mr.  Hunter.  The  trust  is  created  by  the  feu-contract  itself, 
and  its  terms  are  peculiar.  The  subjects  are  conveyed  to  these  five  gentlemen  and 
the  survivor  of  them,  and  to  the  heir  of  the  last  survivor,  as  trustees  or  trustee  for 
behoof  of  themselves,  and  their  respective  heirs  and  assignees ;  and  that  in  certain 
proportions.  One  peculiarity  1  observe  in  this  trust  is,  that  there  is  no  period  of 
denuding  set  forth  in  the  contract.  On  the  contrary,  the  trust  was  to  be  held  by  the 
trustees  in  permanency,  because  on  the  death  of  one  of  them  his  right  was  to  accresce 
to  the  survivors,  until  the  whole  trust  was  to  be  vested  exclusively  in  the  last  survivor ; 
and,  on  his  death,  it  was  to  descend  to  his  heirs,  without  any  time  being  specified  when 
he  should  denude.  Next,  this  right  so  vested  in  these  trustees  is  burdened  with  the 
payment  of  a  yearly  feu-duty  of  £335,  14s,  9d.,  by  the  [698]  clause  of  reddendo  in 
the  usual  manner.  That  yearly  feu-duty  is  a  trust  debt  imposed  on  the  right  itself. 
Then  the  trustees  have  ample  powers  of  disposal  of  this  trust  property ;  and  the  powers 
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of  intromittmg  with  its  revenues,  whether  consisting  of  rents  or  of  feu-duties,  belong 
exclusively  to  the  trustees  or  trustee  for  the  time.  They  were  burdened  with  the 
payment  of  the  yearly  feu-duty ;  but  that  burden  fell  to  be  performed  out  of  the 
revenues  which  were  so  receivable  by  them ;  and  they  were  bound  to  divide  among  the 
beneficiaries  only  the  balance  remaining  after  payment  of  these  feu-duties  and  other 
trust  burdens.    Such  is  the  position  of  these  parties  in  their  character  of  trustees. 

The  next  character  in  which  they  appear  is  that  of  beneficiaries.  Their  rights 
in  that  character  are  very  different.  On  the  death  of  any  onecf  them  his  share  does 
not  accresce  to  the  survivors,  but  belongs  to  his  own  legal  representatives  or  assignees. 
It  is  plain,  therefore,  that  the  parties  must  have  contemplated  that  the  trust  right 
and  beneficial  rights  should  eventually  come  to  be  vested  in  different  parties,  as  is 
now  actually  the  case  to  some  extent. 

Then  the  third  character  in  which  the  five  parties  to  this  feu-contract  appear, 
viz.,  that  of  obligants  in  a  continuing  obligation,  is  one  of  very  great  importance  in 
this  action.  While  the  inherent  burden  of  paying  the  feu-duty  as  a  condition  of  the 
right  is  laid  only  on  the  trustees  or  trustee  for  the  time  being,  as  being  in  the  position 
of  vassals  or  vassal  by  the  clause  of  reddendo,  there  is  superinduced  on  this  burden 
a  personal  obligation  of  a  different  character.  These  five  gentlemen  bind  themselves, 
not  only  as  trustees  but  as  individuals,  and  their  heirs  and  successors,  conjunctly  and 
severally,  to  pay  the  feu-duty  of  £335,  14s.  9d.  yearly,  in  all  future  time.  This  is  an 
obligation  they  and  their  representatives  can  never  get  rid  of.  None  of  them  could 
do  so  by  disposing  of  his  beneficial  right  to  a  share  of  the  trust-estate ;  for  the  obligation 
is  absolute  to  the  superior,  and  is  quite  unqualified  with  any  condition  which  limits 
its  endurance  to  the  period  while  the  obligant  or  his  successors  may  remain  a  bene- 
ficiary in  the  trust-estate.  As  little  is  it  limited  to  the  period  while  the  obligant  remains 
a  trustee.  He  could  not  get  rid  of  it  by  resigning  the  office  of  trustee,  if  that  were 
competent.  And  although  on  the  death  of  any  trustee  (except  the  last  survivor  of 
them)  his  heirs  would  not  be  trustees,  those  heirs  would  not  be  free  from  this  permanent 
cautionary  obligation  (for  such  is  truly  its  nature)  for  the  feu-duty  Or  even  although 
the  trustees  should  convey  the  trust-estate  either  by  sale  to  third  parties,  or  to  the 
beneficiaries  for  the  time,  and  these  disponees  were  to  enter  with  the  superior,  whereby 
the  trustees,  qua  original  feuars,  might,  on  feudal  principles,  be  freed  deUgaiione  from 
the  obhgation  in  the  reddendo,  yet  their  separate  personal  obligation  as  sureties  under 
the  separate  clause  in  the  feu-contract  would  remain  binding  on  them  and  their  heiis. 
The  superior  did  not  trust  solely  to  the  real  security  of  the  subjects  for  his  feu-duty : 
he  transacted  on  the  footing  of  having  a  permanent  personal  security  from  the  five 
contracting  parties,  as  joint  and  several  debtors,  and  the  heirs  of  all  and  each  of  them. 
That  is  an  important  specialty  in  this  case.  These  gentlemen  individually,  and  the 
heirs  of  each  of  them,  are  to  the  end  of  time  Mable  singidi  in  sdidum  for  the  annual 
sum  of  £335,  14rS.  9d.,  and  they  cannot  rid  themselves  of  that  obligation. 

Then  the  counterpart  of  this  obhgation  is  this,  that  the  trust-estate  is  the  principal 
obligant ;  and  those  in  the  administration  of  it  are  bound  to  apply  the  revenues  of 
the  trust-estate  in  paying  trust-debts ;  and  the  five  gentlemen  who  undertook  that 
obligation  for  the  trust-estate,  being  in  the  position  of  cautioners,  have  a  corresponding 
right  of  relief  on  the  trust-estate.  They  have  a  right  to  call  upon  the  trustees  to  apply 
the  trust-revenues  in  satisfying  this  obligation  ;  and  for  that  right  of  relief  they  ha?e 
thus  a  lien  on  the  trust-funds  in  whatever  state  these  may  be.  Professor  Bell  (Com. 
ii.  p.  123)  lays  down  the  law  quite  correctly  on  this  subject ;  and  he  is  supported  by 
the  authorities  he  cites,  and  also  by  the  cases  cited  in  the  Lord  Ordinary's  note.  I 
therefore  hold  that  this  trust  is  imder  an  obligation  of  i-elief  to  these  gentlemen  indi- 
vidually, and  that  their  right  of  relief  is  commensurate  in  point  of  endurance  and  of 
amount  with  their  obligation  itself. 

Though  as  beneficiaries  they  may  come  to  be  disconnected  with  the  estate,  yet 
as  obligants  they  would  remain  liable,  and  their  right  of  relief  would  equally  remain. 
Moreover,  the  right  of  relief  which  each  obligant  thus  has  against  the  [699]  trust- 
estate  itself  is  different  from  that  which  he  has  against  his  co-obUgants  personally; 
for  while  he  is  entitled  to  claim  from  each  of  them  rehef  of  only  a  rateable  snare  of  the 
debt,  he  is  entitled  to  claim  from  the  trust-estate  itself,  as  being  in  the  position  of  being 
the  principal  obUgant,  a  total  relief. 

If  I  am  right  as  to  the  relative  position  of  the  parties,  the  application  of  those  prin- 
ciples comes  to  be  of  importance.     For  what  are  tlie  facts  ?    All  the  trastees  are  dead 
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but  two,  Mr.  Christopher  Kerr,  and  the  defender  Mr.  Norrie.  Some  of  the  beneficiaries 
are  dead ;  others,  including  the  defender  Norrie,  have  assigned  their  interests.  In 
these  circumstances  the  defender  is  called  upon  by  the  parties  to  whom  the  beneficial 
interest  in  the  trust-estate  now  belongs,  to  denude  of  that  trust-estate.  And  on  what 
ground  in  law  do  the  pursuers  rest  their  demand  1  Not  on  any  condition  expressed 
in  the  deed  creating  the  trust,  for  it  contains  no  clause  to  that  effect.  Then  how  does 
that  obligation  arise  1  It  is  said  that  it  arises  from  this, — ^that  as  all  the  beneficiaries 
require  him  to  do  so,  he  has  no  further  interest  in  the  trust-estate.  And  if  it  were 
true  that  Norrie  has  now  no  interest  in  the  trust-estate,  I  think  this  contention  would 
be  well  founded  But,  in  my  opinion,  he  has  still  an  important  interest  in  the  trust- 
estate.  As,  on  the  one  hand,  his  obligation  as  cautioner  for  the  trust-estate  to  the 
superior  for  the  annual  feu-duty  remains,  so,  on  the  other  hand,  his  right  of  relief 
against  that  estate  likewise  remains.  He  is  liable  to  be  distressed  every  year  for  pay- 
ment of  the  feu-duty ;  but  the  trust-estate  being  vested  in  him,  he  has  a  hen  over  that 
estate ;  and  by  uplifting  the  feu-duties  payable  by  the  sub-vassals,  and  paying  there- 
with the  trust-debts,  he  can  operate  his  own  relief.  Is  he  then  bound  to  reUnquish 
that  real  security  without  being  relieved  of  the  obligation  for  which  he  holds  it  ?  1 
think  that  to  compel  him  to  do  so  would  be  to  violate  the  principle  of  law  that  a  cautioner 
having  a  hen  is  entitled  to  hold  by  it  for  his  own  security  until  he  is  relieved  of  his 
obligation. 

It  is  said  he  can  operate  his  reUef  even  though  he  rehnquish  this  lien.  But,  at 
all  events,  his  position  would  be  altered  to  the  worse ;  for  he  would  have  no  active 
right;  he  could  only  seek  rehef  in  an  indirect  way,  and  after  he  himself  had  been 
distressed,  while  at  present  he  is  in  this  position,  that  he  can  save  himself  from  being  dis- 
tressed, by  upUfting  the  trust-revenues  and  applying  them  to  their  proper  use.  That 
is  his  position  at  present.  What  it  might  be  u  he  predeceased  Kerr,  the  other  trustee, 
it  is  needless  to  consider ;  although  I  think  that  even  his  representative,  as  being 
an  obUgant,  or  the  cautionary  obligant,  would  still  be  a  creditor  in  relief  on  the  trust- 
estate  ;  and  that  the  trust-estate  could  not  be  extinguished  to  his  prejudice  by  the 
surviving  trustee.  But  at  present  it  is  not  necessary  to  consider  this  question ;  for 
Norrie  himself  is  still  vested  with  the  trust-estate,  and  has  a  right  of  lien  over  the  feame ; 
and  he  cannot  be  compelled  to  relinquish  that  right  of  lien  until  he  be  otherwise 
relieved  of  the  debt  thereby  secured. 

i  The  pursuers  say  that  they  will  give  him  a  discharge,  and  their  personal  obligation 

of  relief.  That  is  so  far  well ;  but  I  do  not  think  that  Norrie  is  bound  to  accept  their 
personal  security  in  lieu  of  the  real  security  he  at  present  has. 

It  appears  to  me,  however,  that  the  pursuers  might  secure  hip  relief  aliunde ;  and 
so  deprive  him  of  any  interest  to  resist  their  demand.  They  might  do  so,  by  giving 
him  in  exchange  for  a  disposition  denuding  of  the  trust-estate  in  their  favour,  an 
heritable  bond  of  relief  of  his  obligation  to  pay  the  feu-duty.    The  effect  of  such  a 

I  bond  would  be  to  enable  the  defender,  in  the  event  of  his  being  threatened  with  distress 

for  the  feu-duty,  to  enter  into  possession  of  the  mid-superiority  by  drawing  the  sub- 
feu-duties  payable  by  the  sub-vassals,  so  far  as  to  indemnify  himself.    But  such  an 

I  heritaUe  right  of  relief  would  remain  inoperative  unless  the  pursuers  and  their  suc- 

j  cessors  should  expose  him  to  distress,  by  failing  to  perform  their  own  duty  as  vassals 

to  pay  the  £335,  14s.  9d.  to  the  prime  superior;  so  that  such  an  heritable  security, 
while  it  would  not  increase  the  burden  which  would  be  incumbent  on  the  pursuers 
and  their  successors  by  the  reddendo  of  the  feu-contract  itself,  would  give  to  the 
defender  himself  an  active  title  to  relieve  himself  of  any  threatened  distress  by  the 
pursuers  and  their  successors  faiUng  in  the  performance  of  their  obligation  under 
the  contract.  But  as  the  pimsuers  decline  even  to  give  such  a  real  right  of  relief  to 
the  defender,  I  think  he  is  entitled  to  absolvitor  from  the  action. 

In  regard  to  the  warrandice,  I  agree  with  your  Lordship  in  thinking  that  Norrie 
[700]  has  no  right  of  relief  at  all,  because  this  right  of  warrandice  can  never  come  into 
operation  unless  the  trust  right  itself  be  evicted ;  and  if  the  trustees  have  not  a  valid 
right  to  the  trust-estate,  then  there  is  no  subject  for  a  lien.  A  very  ingenious  answer 
was  made  to  that  view  by  the  defender,  namely,  that  a  claim  on  this  clause  of  warran- 
dice might  arise  from  a  double  alienation  by  the  trustees.  But  if  so,  that  claim  could 
be  made  only  on  the  trustees  who  miglit  grant  such  warrandice ;  and  the  trusteeR 
who  might  be  guilty  of  such  double  alienation  would  not  be  entitled  to  be  relieved 
from  the  consequences  of  their  own  malversation. 
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Lord  Deas. — ^This  summons  concludes  alternatively  that  Mr.  Norrie  should  be 
ordained  to  resign  his  office  of  trustee,  or  otherwise,  that  he  should  be  decerned  to 
concur  with  Mr.  Kerr  in  denuding  of  the  trust-estate  in  favour  of  the  beneficiaries, 
who  are  all  parties  to  this  action.  If  we  are  not  to  proceed  on  the  alternative  conclusion 
in  the  way  your  Lordship  has  proposed,  we  would  require  to  consider  well  the  first- 
mentioned  conclusion  before  it  could  be  passed  over,  because  it  appears  to  me  that 
this  trust,  if  it  is  to  subsist,  has  come  to  a  dead  lock.  Mr.  Norrie  refuses  to  concur 
in  anything  whatever. 

The  feu-contract  of  1839  was  obviouslv  entered  into  as  a  speculation.  It  was 
not  intended  to  keep  the  ground  permanently.  The  object  w^as,  to  feu  it  out  for  build- 
ing at  a  profit,  and  to  dispose  of  the  mid-superiority.  Tlie  parties  beneficially  interested 
are  now  desirous  to  feu  what  still  remains  unfeued  of  the  ground,  and  to  dispose  of 
the  mid-superiority,  Mr.  Norrie  is  no  longer  a  beneficiary.  He  conveyed  his  whole 
interest  to  Mr.  Christopher  Kerr,  by  deed  dated  19th  November  1852.  He  and  Mr. 
Kerr  are  now  the  only  surviving  trustees.  Consequently,  nothing  can  be  done  without 
Mr.  Norrie 's  concurrence,  and  he  refuses  to  concur  in  anything.  In  August  1863 
the  beneficiaries  required  him  to  concur  with  Mr.  Kerr  in  assuming  additional  trustees, 
but  he  refused.  On  11th  November  1863,  Mr.  Norrie  wrote  to  Mr.  Kerr,  saying,— 
"  I,  as  trustee,  protest  against  you  and  all  other  parties  disposing  of  the  unfeued  ground 
at  Broughty,"  and  "  I  pray  you  to  cancel  any  transactions  you  have  been  led  into,"— 
referring,  apparently,  to  an  agreement  to  give  a  feu  to  a  Mr.  Morrison,  who  has  entered 
into  possession,  but  can  get  no  title.  On  Tith  December  18G3  the  beneficiaries  resolved 
to  sell  all  the  sub-feu-duties,  and  called  upon  Mr.  Norrie  to  do  one  of  three  things, 
either  to  resign,  or  to  agree  to  the  assumption  of  additional  trustees,  or  to  concur  with 
Mr.  Kerr  in  denuding  of  the  trust-estate  in  favour  of  the  beneficiaries, — offering  at 
the  same  time  to  grant  any  discharge  necessary  to  relieve  Mr.  Norrie  of  all  responsi- 
bility. His  declinature  to  adopt  any  of  these  courses  has  resulted  in  the  present  action, 
in  which  the  reasons  he  assigns  for  neither  acting  not  resigning  appear  to  me  to  be 
very  unsatisfactory.  It  appears  that  he  is  himself  a  sub-feuar  of  about  five  acres  of 
the  ground  under  two  sub-feu-contracts, — the  one  dated  in  1851,  and  the  other  in 
1853,  which  bear  that  the  ground  is  marked  out  by  march-stones,  and  with  free  ish 
and  entry  by  all  the  existing  streets  and  roads.  He  complains  that  Mr.  Morrison,  who 
alleges  Mr.  Kerr's  authority,  has  shut  up  two  roads  which  existed  at  the  date  of  these 
sub-feu-contracts ;  that  Mr.  Kerr  refuses  to  concur  with  him  in  ejecting  Morrison, 
and  reopening  the  roads,  and  also  refuses  to  concur  in  placing  march-stones,  of  wliich 
there  is  as  yet  only  one  at  a  comer,  where  it  has  been  placed  by  Mr.  Norrie  himself; 
and  in  these  circumstances  Mr.  Norrie  says  that  he  is  willing  to  concur  in  denuding 
in  favour  of  the  beneficiaries,  but  only  on  condition  that  they  obtain  the  consent  of 
the  over-superiors,  and  of  all  the  sub-feuars  to  whose  sub-feu-contracts  Mr.  Norrie 
has  been  a  party,  reserving  to  him  (Mr.  Norrie)  to  raise  all  necessary  actions  to  vindi- 
,  cate  his  individual  rights  as  to  the  roads  and  march-stones,  <$:c. 

All  this  appears  from  Mr.  Norrie's  own  statement  of  facts,  and  obviously  presents 
a  conflict  of  interests  which  would  require  us  seriously  to  consider  the  question  of 
removal  from  office,  if  we  were  not  in  a  situation  (as  I  think  we  are)  to  give  effect,  to 
the  alternative  conclusion  of  the  summons  as  proposed  by  your  Lordship. 

The  defence  to  that  conclusion  really  turns  upon  the  question  whether  the  trust 
constituted  by  the  feu-contract  of  1839  is  to  be  permanent. 

The  trust  is  in  favour  of  the  parties  named,  and  the  survivor  of  them,  and  the 
heirs  of  the  survivor.  The  argument  for  Mr.  Norrie  is,  that  he  is  entitled  to  hold  the 
trust-estate  in  security  of  the  personal  obligations  undertaken  by  him  qua  [701]  trustee. 
The  concurrence  he  asks  of  the  over-superiors  and  of  all  the  sub-feuars  in  his  dischai^ge. 
obviously  cannot  be  got.  The  suggestion  of  Lord  Curriehill,  of  an  heritable  bond 
of  relief  over  the  mid-superiorities,  would  defeat  the  object  of  the  original  transaction, 
by  preventing  a  sale  of  these  mid-superiorities,  for  nobody  would  buy  under  such  a 
burden,  whicli  would  be  both  indefinite  and  permanent.  But  Mr.  Jjorrie  does  not 
propose  to  accept  of  such  a  bond,  and.  if  his  argument  be  sound,  he  is  not  bound  to 
accept  of  it.  He  is  not  bound  to  be  content  with  an  alleged  equivalent,  which,  after  all 
would  not  be  an  equivalent  to  having  the  trust-estate  feudally  vested  in  his  own  person. 
If  he  is  right  at  all,  he  is  entitled  to  keep  the  security  he  at  present  holds  of  the  trust- 
estate  ;  and  if  he  survives  Mr.  Kerr,  the  trust  and  the  security  of  the  trustrestate  will,  in 
that  view,  descend  to  his  (Mr.  Nome's)  heirs  to  the  end  of  time.     Unless  this  be  the  sound 
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view,  the  alternative  view  must  prevail,  that  the  trust  was  temporary,  and  may  be 
brought  to  an  end  when  all  the  beneficiaries  concur  in  requiring  that  it  shall  be  so,  pro- 
vided this  be  done  at  a  time  and  in  a  manner  fair  and  equitable  towards  the  denuding 
trustee  or  trustees,  keeping  always  in  view  the  nature  and  objects  of  the  trust. 

^rhis  leads  to  the  inquiry,  why,  and  for  what  purpose,  was  the  trust  created  1 

I  think  it  plain  that  the  trust  was  created  because  of  the  difficulties  and  embarrass- 
ment always  experienced  from  a  pro  indiviso  title,  and  to  facilitate  the  object  of  sub- 
feuing  the  ground,  and  disposing  of  the  mid-superiorities  (or,  in  other  words,  the  feu- 
duties),  80  that  the  joint  proprietors  might  divide  the  profit  thereby  realised. 

If  the  parties  had  entered  into  the  feu-contract  of  1839  as  pro  tTidiviso  proprietors, 
without  the  intervention  of  a  trust,  the  personal  obligation  undertaken  by  them  for 
payment  of  the  feu-duty  would  obviously  have  been  precisely  the  same  as  it  is.  It 
was  not  because  they  were  trustees,  but  because  they  were  pro  indiviso  proprietors 
under  the  trust,  that  they  undertook  that  personal  obligation.  The  superior  would 
have  required,  and  they  must  have  granted  that  personal  obligation  equally  although 
there  had  been  no  trust.  I  see  no  reason  whatever  to  suppose  that  if  they  had  been 
merely  trustees  for  others,  they  would  have  entered  into  such  a  contract,  and  come 
under  the  personal  obligation  contained  in  it,  without  which  it  cannot  be  assumed 
that  the  superior  would  have  acceded  to  the  contract.  Their  object  in  entering  into 
the  contract  was  a  speculation  for  their  private  and  individual  profit,  and  it  was  solely 
with  a  view  to  attain  that  object  that  they  bound  themselves  as  they  did. 

I  should  be  sorry  to  express  an  opinion,  in  this  incidental  form,  upon  a  question 
mooted  upon  the  bench,  but  not  formally  argued  at  the  bar,  viz.  whether  the  personal 
obligation  undertaken  in  this  feu-contract  is  permanent  in  its  nature,  or  will  be  inno- 
vated on  and  superseded  by  an  entry  of  a  new  vassal  with  the  superior,  as  undoubtedly 
happens  when  the  original  right  is  in  ihe  form  of  a  feu-disposition,  and  not.  as  here, 
in  the  form  of  a  feu-contract.  We  have,  as  yet,  no  authority  for  holding  that  there 
is  any  distinction  in  this  respect,  any  more  than  other  respects,  between  the  effect 
of  these  two  forms  of  the  feu-right,  which  are,  in  practice,  indifferently  adopted  and 
equally  common.  None  of  the  cases  yet  decided,  either  in  this  Court,  or  in  the  House 
of  Lonis,  affirm  that  distinction.  This  is  not  the  case  of  a  ground-annual  over  burgage 
subjects,  as  in  Miller  v.  Small,  1  Macqueen,  345 ;  Soot's  Trustees  (Peddie  v.  Gibson 
and  others,  8  D.  560),  there  referred  to  ;  and  Gardyne  v.  the  Royal  Bank,  1  Macqueen, 
358.  Nor  is  it  the  case  of  a  feu-right  and  a  separate  personal  bond,  as  in  the  case  of 
the  College  of  Aberdeen  v.  Lady  J.  Hay,  1  Macqueen,  526.  It  is  the  case  of  an  ordinary 
feu-contract,  conceived,  so  far  as  I  see,  in  the  usual  terms  where  a  bilateral  in  place 
of  a  unilateral  deed  is  preferred,  except  that  a  trust  is  introduced  for  the  purpose  already 
mentioned. 

But  be  this  as  it  may,  it  appears  to  me  that  Mr.  Norrie's  personal  obligation  for 
the  feu-duty  is  neither  more  nor  less  permanent  than  it  would  have  been  if  the  pro 
indiviso  proprietors  had  entered  into  the  feu-contract  directly  in  that  character,  with-« 
out  a  trust  at  all.  They  all  bound  themselves  and  their  heirs  and  successors,  con- 
junctly and  severally,  in  consideration  of  the  common  advantage  which  they  expected 
to  gain.  The  other  parties  became  bound  for  Mr.  Norrie,  just  as  he  did  for  them. 
The  heirs  of  those  of  them  who  have  died,  although  the  trust  has  [702]  passed  from 
them,  and  they  may  also  have  ceased  to  be  beneficiaries,  remain  under  precisely  the 
same  joint  and  several  liability  (whatever  that  may  be)  as  Mr.  Norrie  does,  and  as  his 
heirs  will  do,  although  he  should  predecease  Mr.  Kerr,  who  will  be  then  the  sole  trustee. 
All  the  original  parties  and  their  heirs  must  have  precisely  tlie  same  rights  of  relief 
with  Mr.  Norrie  and  his  heirs,  and  these,  I  think,  can  only  be  such  rights  of  relief  as 
sellers  have  against  purchasers,  and  to  be  made  effectual  in  the  same  way.  It  was 
not  intended  that  the  parties  and  their  heirs  should  remain  permanently  pro  indiviso 
proprietors  of  the  mid-superiorities.  The  object  was  to  sell,  and,  if  sold,  none  of  the 
parties  could  have  any  longer  a  real  right  over  the  subjects,  whatever  personal  obli- 
gations they  might  themselves  remain  under.  If,  while  there  were  three  trustees, 
the  quorum  had  sold  (overruling  Mr.  Norrie),  no  real  right  over  the  subjects  so  sold, 
for  reUef  or  otherwise,  could  possibly  have  remained  in  Mr.  Norrie.  In  Kke  manner, 
if  he  shall  predecease  Mr.  Kerr,  no  real  right  over  the  subjects  will  remain  vested  in 
his  heirs,  any  more  than  in  the  heirs  of  the  three  trustees  who  have  already  died. 

The  advantages  of  a  trust-title  over  a  pro  indiviso  title,  for  the  purposes  of  the 
speculation,  are  quite  apparent,  although  the  trust  title  may  also  have  had  some 
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disadyantages,  as  has  now  been  experienced.  There  were  five  joint  speculators,  who 
were  to  be  interested  in  various  proportions.  Any  one  or  all  of  them  might  die  leaving 
heirs,  some  or  all  of  whom  might  be  in  pupillarity  or  minority,  not  to  sjpeak  of  additional 
complications  from  parties  selling  their  interests  to  others.  If  the  title  had  been  taken 
to  the  five  parties  pro  indiviso  without  a  trust,  the  concurrence  of  the  whole  pro  indiviso 
proprietors  for  the  time  being  wouki  have  been  necessary  to  every  deed  to  oe  granted, 
and  almost  every  act  of  administration  and  management  to  be  performed.  Upon 
the  death  of  any  one  of  the  parties,  a  feudal  title  must  have  been  made  up  in  the  peison 
of  his  heir.  If  the  concurrence  could  not  be  obtained  of  any  one  party,  or  of  the  heir 
of  any  one  party,  no  sub-feu-contract  could  be  executed, — no  action  of  removing,  or 
of  maills  ana  duties  even,  could  have  been  brought  against  a  tenant ;  and  if  the  result 
had  been  a  sequestration  of  the  pro  indiviso  estate,  and  the  appointment  of  a  judicial 
factor,  this  would  have  but  ill  suited  the  purposes  of  the  speculation,  for  a  judicial 
factor  is  bound  by  certain  rules,  and  has,  in  no  case,  the  discretionary  powers  usually 
vested  in  a  trustee.  The  creation  of  a  trust  was  a  very  natural  and  appropriate  mode 
of  lessening,  if  not  altogether  avoiding  these  difficulties,  perfectly  consistent  with  the 
rules  of  conveyancing,  and  not  very  common,  only  because  it  is  not  very  conunon  for 
a  number  of  parties  to  join,  in  various  proportions,  in  a  feuinc  speculation  of  this  kind, 
which  can  only  be  carried  out  in  the  course  of  a  long  period  ot  years.  I  do  not  well 
see  what  other  form  of  title  than  an  ex  facie  trust-title  would  have  suited  the  purpose, 
unless  the  parties  had  chosen  to  rely  upon  the  personal  responsibility  of  some  one  d 
their  number  imder  an  ex  fcuAe  absolute  title  and  a  back^bond,  which  it  is  not  surprising 
that  they  did  not  wish  to  do. 

The  trust  was  intended  to  last  till  the  ground  could  be  sub-feued  at  a  profit,  and  that 
could  only  be  advantageously  done  by  awaiting  the  increase  of  populktion,  and  the 
consequent  rise  in  the  value  of  building  ground  in  the  neighbourhood.  A  period  of 
upwards  of  twenty-seven  years  has  already  elapsed  since  the  date  of  the  feu-contract  of 
January  1839,  and  the  ground  is  even  yet  not  all  sub-feued.  It  was,  therefore,  quite 
right  to  stipulate  that  the  trust  should  go  to  the  heirs  of  the  survivor  of  the  trusted,  so 
that  the  trust  might  not  lapse  prematurely.  But  this  does  not  imply  that  the  trust  was 
to  be  permanent,  as  it  necessarily  must  be  if  the  trust-estate  was  never  to  be  sold,  but  va« 
to  be  permanently  held  by  the  trustees  and  surviving  trustee,  and  his  heirs,  for  ever, 
in  security  and  relief  of  his  and  their  alleged  permanent  obligations.  I  cannot  think 
that  was  the  meaning  of  the  parties,  and  beyond  what  was  their  meaning  in  creat- 
ing the  trust  there  is  no  question  here.  There  is  no  technicaUty  in  the  case.  The 
question  is,  did  the  parties  mean  the  trust  to  come  to  an  end  when  the  beneficiaries 
should  consider  that  it  had  served  its  purpose  %  I  think  they  did.  I  do  not  think  Mr. 
Norrie  runs  any  real  risk  in  denuding.  By  the  terms  of  the  feu-contract,  each  sub-feu- 
duty  cannot  be  less  than  £12  an  acre.  Each  sub-feuar  is  to  be  liable  for  the  gross  feu- 
duty  only  to  the  extent  of  his  sub-feu-duty.  The  ground  already  sub-feued  is  all  built 
upon,  and  the  sub-feu-duties  exceed  £600  a-year,  being  nearly  double  the  original  feu- 
duty.  Mr.  Norrie  is  himself  one  of  the  sub-feuars,  paying  some  £60  a-year,  or  [703]  up- 
wards, of  sub-feu-duty,  and  I  think  the  risk  he  runs  of  being  distressed  under  his  original 
obligation  for  the  gross  feu-duty  is  extremely  shadowy.  We  are  all  agreed  that  he  runs 
no  risk  at  all  under  his  obligations  of  warrandice  in  the  sub-feu-contracts.  But  be  his 
obligations  what  they  may,  I  think  he  took  them  upon  himself,  in  respect  of  his  interest 
as  a  pro  indiviso  proprietor,  with  a  view  to  his  individual  advantage  in  the  speculation ; 
and,  therefore,  that  subject  to  the  benefit  of  the  offer  made  in  the  recdW,  of  a  deed  of 
discharge  and  relief  in  favour  of  Mr.  Norrie,  there  ought  to  be  decree  of  denudation 
pronounced,  in  terms  of  the  alternative  conclusions  of  the  summons. 

Lord  Ardmillan. — In  the  more  general  and  broad  view  in  which  the  case  is  pre- 
s^ited,  it  does  appear  extraordinary. 

We  are  called  on  to  sanction  as  legitimate  a  position  of  matters  in  which  there  shall 
be  a  management  which  cannot  be  extricated,  an  estate  which  can  never  be  alienated, 
and  a  trust  which  can  never  be  terminated ;  for  so  the  defender  has  maintained.  Viewed 
more  specially,  the  question  raised  is  really  whether  the  defender,  Mr.  Norrie,  has 
the  absolute  right  to  keep  up  this  trust,  and  to  dictate  the  terms  on  which  he  will 
consent  to  close  it.     I  am  of  opinion  that  he  has  no  such  right. 

This  case  is  certainly  very  pecuUar ;  the  terms  and  import  of  the  trust  created  by 
this  feu-contract  are  such  as  I  have  never  before  seen  ;  and  the  present  position  of  the 
parties  is  most  singular. 
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Tlie  pursuers'  demand  is  of  an  unusual  character,  and  cannot  be  lightly  conceded. 
But,  on  the  other  hand,  the  pleas  of  the  defender,  when  the  nature  of  the  trust  is 
examined,  are  quite  as  unusual,  and  cannot  be  sustained  without  serious  consideration. 

The  trust  is  constituted  by  the  feu-contract  of  1839.  David  Hunter,  by  that  con- 
tract, disponed  certain  subjects  to  five  persons,  viz.,  Charles  Norrie,  David  Halley, 
Christopher  Kerr,  John  Kerr,  and  David  Hunter  junior. 

These  gentlemen,  who  were  pro  indiviso  proprietors,  were  trustees  for  themselves 
and  their  respective  heirs  and  assignees. 

The  trust  is  for  the  purpose  of  convenient  title,  and  of  management,  and  to  escape 
the  practical  difficulties  of  pro  indiviso  proprietorship.  There  is  no  interest  in  the 
subject  opposed  to  the  trust,  there  is  now  no  interest  separate  or  separable  from  the 
trust;  for  the  whole  proprietors  concur  in  this  demand  for  the  resignation  of  Mr. 
Norrie,  or  the  termination  of  the  trust.  The  property  was  held  by  the  trustees  fcr 
themselves  in  certain  proportions  pro  indiviso.  The  obligations  which  were  undei- 
taken  by  the  defender  individually  with  reference  to  this  trust-estate  were  the  same  as 
were  undertaken  by  the  other  proprietors  and  trustees  ;  and  were  just  what  he  would 
have  undertaken  as  a  pro  indiviso  proprietor  if  there  had  been  no  trust.  They  were 
not  of  the  proper  character  of  trust  obUgations  for  the  behoof  of  others  as  beneficiaries. 
They  were  referable  rather  to  his  position  and  his  interest  as  a  proprietor  than  to  his 
duties  or  his  position  as  trustee. 

The  defender  is  now  divested  of  his  share  of  the  property,  and  of  all  beneficial  interest 
in  the  subjects.. 

The  only  surviving  trustees  are  Mr.  Christopher  Kerr  and  the  defender.  The 
defender  refuses  to  concur  in  the  assumption  of  new  trustees,  and  it  does  appear  clearly 
that  the  continued  administration  of  the  trust  by  these  two  gentlemen  has  become 
practically  impossible.  The  pursuers  are  the  whole  beneficiaries,  or  rather  the  whole 
pro  indiviso  proprietors  interested  in  the  subjects,  and  their  claim,  as  stated  in  the  letter 
of  14th  December  1863,  and  now  embodied  in  the  conclusions  of  the  action,  is,  "  that 
you  should  make  up  your  mind  to  one  or  other  of  three  courses,"  &c. 

I  am  of  opinion  that  the  last  demand,  viz.,  to  bring  this  anomalous  trust  to  a 
termination,  and  denude  in  favour  of  the  beneficiaries  or  proprietors,  is  the  course 
which  ought  to  be  adopted. 

The  property,  none  of  which  belongs  to  the  defender,  is  primarily  Uable  in  the 
feudal  obligations,  and  is  of  considerable  value ;  and  I  do  not  see  any  ground  for  appre- 
hending risk  to  the  defender  from  the  closing  of  the  trust.  Such  peril  is  altogether 
visionary.  It  is  a  ghost  which  the  defender  has  conjured  up,  under  a  cloud  of  feudal 
subtleties,  ■  to  scare  away  the  demand  of  the  pursuers.  I  see  no  such  danger,  and  do 
not  think  the  defender  has  any  right,  or  any  legitimate  interest,  to  [704]  bring  the 
trust  to  a  dead  lock,  and  then  to  keep  up  the  trust  against  the  wishes  of  the  surviving 
trustee,  and  against  both  the  wish  and  interest  of  all  the  beneficiaries.  Any  interest 
outside  of  the  trust  which  the  defender  has  as  a  proprietor  of  subjects,  sub-feued  or 
otherwise,  may  perhaps  tend  to  explain  his  position,  but  that  cannot  be  considered  in 
this  question. 

My  opinion  rests  on  the  pecuUar  character  of  the  trust,  and  the  special  circumstances 
in  this  case.  I  do  not  mean  to  throw  any  doubt  on  the  right  of  a  trustee  to  relief  in  the 
ordinary  case.     This  case  is  altogether  exceptional. 

The  following  interlocutor  was  pronounced  : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against :  Find  that  the  defender  Charles  Norrie  is  bound  to  concur 
with  the  other  defender  Christopher  Kerr  in  denuding  habili  modo  of  the  trust  and 
trust-estate  in  favour  of  the  beneficiaries :  Find  that  the  defender  Mr.  Norrie  is  not 
entitled  to  insist,  as  a  condition  of  so  denuding,  that  the  consent  of  the  over-superior 
and  sub-feuars  shall  be  adhibited  to  the  deed  of  denudation  and  conveyance  to  be  so 
panted,  and  that  he  shall  be  discharged  by  the  over-superior  of  all  personal  liability  for 
payment  of  the  feu-duty,  as  contended  for  by  Mr.  Norrie  in  article  6  of  his  statement 
of  facts  and  in  the  discussion  at  the  bar  :  Find  that  the  pursuers,  in  article  13  of  their 
condescendence,  offer  to  bind  and  oblige  themselves  to  free  and  relieve  the  defender  Mr. 
Norrie  of  all  liabilities  and  obligations  undertaken  by  him  by  or  in  connection  with  the 
feu-contract  libelled  on :  Find  it  is  not  disputed  at  the  bar  that  under  the  docqueted 
accounts  now  exhibited  the  defender  Mr.  Norrie  stands  duly  discharged  of  all  past 
intromissions  connected  with  the  management  of  the  trust-estate;  and  before  further 
answer  as  to  the  terms  of  the  deed  of  denudation  and  conveyance  to  be  granted,  and  as 
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to  the  discharge  and  obligation  to  which  the  defender  Mr.  Nome  will  be  now  entitled, 
appoint  the  pursuers  to  lodge  in  process  a  draft  of  the  deed  of  denudation  and  con- 
veyance which  they  propose  to  be  granted  by  the  defenders,  Mr.  Norrie  and  Mr.  Kerr, 
and  a  draft  of  the  deed  of  discharge,  obligation,  and  relief,  which  they  propose  shall  be 
granted  in  favour  of  the  defender  Mr.  Norrie,  and  allow  the  said  draft*,  when  lodged, 
to  be  seen  by  the  defender  Mr.  Norrie,  that  he  may  be  heard  thereon,  if  so  advised;  and 
reserve,  in  the  meantime,  all  questions  of  expenses." 

Wilson,  Burn,  &  Gloag,  W.S.— Maoonochie  &  Hare,  W.S.— Agents. 
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SUMMER  SESSION. 

No.  13G.     .  IV.  Macpherson,  705.     12  May  1866.    Bill-Chamber,  2d  Div.— 

Lord  Mure,  R 

liiCHARD  Arthue,  Complainer.  — (ri^orrf.    David  Deuchar,  Respondent. —/^ee. 

Process — Suspension — Decree  by  Default — Reponing  Note. — Upon  a  note  of  suspension 
and  answers,  the  Lord  Ordinary  on  the  Bills  pronounced  an  interlocutor  appointing 
parties  to  be  heard,  and  thereafter,  no  appearance  having  been  made  for  the  suspender, 
refused  the  note.  Held  that  this  was  not  a  judgment  by  default,  but  upon  the  merits, 
and  a  reclaiming  note  thereagainst,  with  a  prayer  in  the  form  of  a  reponing  note, 
to  which  the  record  was  not  appended,  dismissed  as  incompetent. 

On  this  note  of  suspension  being  presented,  the  Lord  Ordinary  on  the  Bills  (on 
2d  March  1866)  ordered  answers,  which  were  lodged.  His  Lordship  thereafter  pro- 
nounced the  following  interlocutors  : — "  8th  March  1866. — Having  considered  the 
note  of  suspension,  answers,  and  productions^  allows  the  answers  to  be  seen,  and 
appoints  parties  to  be  heard."  "  15th  March  1866. — The  Lord  Ordinary  having  called 
the  cause,  in  respect  it  is  stated  that  the  suspender  is  from  home,  but  that  counsel 
will  be  instructed  to  attend  on  his  behalf,  continues  the  case  till  to-morrow,  and  appoints 
parties  to  be  heard."  "  16th  March  1866. — ^The  Lord  Ordinary  having  again  to-day 
called  this  cause  in  the  course  of  the  roll,  but  no  appearance  having  been  made  by  or 
on  behalf  of  the  suspender,  refuses  the  note  of  suspension :  Finds  the  suspender  liable 
in  expenses :  Allows  an  account  of  these  expenses  to  be  lodged,  and  remits  the  same 
to  the  Auditor  to  tax,  and  to  report." 

The  suspender  presented  a  reclaiming  note  against  the  two  last  interlocutors,  pray- 
ing the  Court  to  recall  the  two "  interlocutors,  to  repone,  or  to  remit  to  the  Lord  Ordinary 
to  repone,  the  suspender  thereagainst,  or  to  do  otherwise,"  &c.  The  note  of  suspen- 
sion, and  answers,  were  not  appended  to  the  reclaiming  note.  In  the  single  Bills  the 
respondent  objected  to  the  competency  of  the  reclaiming  note,  on  the  ground  that 
the  record  was  not  appended — contending  that  though  the  prayer  was  in  the  form  of 
a  reponing  note,  this  was  a  mistake, — ^the  last  interlocutor  reclaimed  against  being  an 
interlocutor  on  the  merits,  and  not  a  decree  by  default.  A  decree  by  default  was  not 
known  or  competent  in  the  Bill-Chamber. 

Lord  Justice-Clerk. — It  is  clear  that  there  has  been*  a  mistake  in  the  framing 
of  this  reclaiming  note.  It  is  framed  as  a  reponing  note  against  a  decree  by  default 
in  the  Court  of  Session.  Now,  there  is  no  such  thing  as  a  decree  by  default  in  the 
Bill-Chamber.  I  understand  the  interlocutor  of  the  Lord  Ordinary  not  to  be  an  inter- 
locutor by  default,  but  that,  having  read  the  bill  and  the  answers,  his  Lordship  formed 
an  opinion  on  the  merits  of  the  case,  but  desired  to  hear  the  parties.  The  suspender 
did  not  choose  to  be  heard,  and  the  Lord  Ordinary  pronounced  the  interlocutor  refus- 
ing the  note  of  suspension.  If  the  opinion  of  the  Lord  Ordinary,  on  reading  the  bill 
and  answers,  had  been  favourable  to  the  suspender,  he  would  not  have  refused  the  bill. 
He  must  have  formed  an  opinion  unfavourable  to  the  suspender,  and  the  suspender 
took  no  steps  to  alter  that  opinion. 
Lord  Cowan  concurred. 

Ix)RD  Benholme. — ^That  the  Lord  Ordinary  called  this  cause  in  the  course  of  the 
roll,  is  a  form  of  expression  to  which  we  are  not  accustomed  in  Bill-Chamber  cases. 
But  it  just  means  that  the  Lord  Ordinary  called  the  cause  in  order  that  parties  might 
avail  themselves  of  the  opportunity  which  he  had  given  them  of  being  heard.  Then, 
the  debate  having  been  declined  by  the  suspender,  his  Lordship  gives  effect  to  the 
opinion  which  he  had  formed  on  reading  the  bill  and  answers.  He  does  not  refuse 
the  bill  in  respect  of  the  suspender  having  failed  to  appear  and  debate,  which  might 
have  savoured  of  a  judgment  by  default.  I  think  the  reclaiming  note  incompetent. 
Lord  Ne.\ves  concurred. 
[706]  The  Court  pronounced  the  following  interlocutor : — "  The  Lords  having  heard 


718  PATERSOX  r.  MONCRIEFK  [l866]  IV.  MAOPHEiam, 706. 

counsel  refuse  the  reclaiming  note  for  Richard  Arthur  against  Lord  Mure's  inter- 
locutors of  15th  and  16th  of  &£krch  last,  as  incompetent,  and  find  him  Uable  in  expenses, 
which  modify  to  £3,  3s.,  and  decern." 

R  H.  Arthur,  S.S.C.— J.  &  J.  R  Robertson,  W.S.— Agents. 


No.  137.  IV.  Macpuerson,  706.     15  May  1866.     2d  Div.— Lord  Barcaple,  K. 

Adam  rATEBSOX  and  Others  (Ritchie's  TrusttHJs),  Pursuers.— 

iV.  C.  Campbell— Couper. 

Hugh  Moncrieff  and  Others  (Craig's  Trustees),  Defenders.— 

Sol.-fren,  Yornig—Moncrieff. 

Parent  and  Child — Legltim — Tutors  and  Curators — Succession — Apjir(if>aie  and  Repro- 
bate,— In  an  action  for  legitim,  at  the  instance  of  the  representatives  of  two  children 
who  survived  their  father,  but  died  in  minority,  against  the  trustees  under  their 
father's  settlement,  the  latter  stated  in  defence  that,  as  tutors  and  curators  nominate 
to  the  children,  they  had  during  their  lives  elected  to  take  certain  provisions  under 
the  settlement  in  lieu  of  legitim, — averments  which  held  not  relefvant  to  sustain 
this  defence. 

Homologation. — A  widow  who,  under  her  husband's  settlement,  liferented  his  whole 
estate,  heritable  and  moveable,  subject  to  the  burden  of  maintaining  the  chiMren. 
granted  a  provision  of  £200  a-year  to  her  daughter  in  her  marriage-contract- 
held  that  by  accepting  this  provision  the  daughter  and  her  husband  did  not  homolo- 
gate the  father *8  settlement  so  as  to  exclude  a  claim  subsequently  made  for  legiii% 
they  being  at  the  time  ignorant  of  their  legal  rights. 

By  trust-disposition  and  deed  of  settlement,  of  date  26th  January  1843,  Alexander 
Craig  conveyed  his  whole  estate  to  the  defenders  in  trust  for  behoof  of  his  spouse  Mrs. 
Marion  Paterson  or  Craig  in  liferent,  under  burden  of  the  maintenance  and  education 
of  the  children  of  their  marriage,  and  for  behoof  of  said  children  in  fee,  equally  among 
them, — ^the  shares  of  said  children  being  declared  not  to  vest  until  the  death  of  their 
mother.  The  trust-deed  contained  no  clause  declaring  that  the  provisions  in  favour 
of  the  children  were  to  be  in  full  of  legitim.  The  defenders  were  also  named  tutors 
and  curators  to  such  of  the  truster's  children  as  might  happen  to  be  pupils  or  rainoni 
at  the  date  of  the  truster's  death. 

Alexander  Craig  died  on  14th  June  1844,  and  was  survived  by  his  widow  and 
two  children,  viz.,  Alexander  Craig  and  .Jane  Paterson  Craig,  both  of  whom  were 
in  pupillarity. 

Upon  the  truster's  death  the  defenders  accepted  of  the  office  of  trustees,  and  entered 
upon  the  management  of  the  estate,  which  consisted  of  heritable  property  of  the  value 
of  £939,  and  of  moveable  estate  to  the  amount, of  £4884.  The  legitim,  therefore, 
amounted  to  £1628,  being  £814  to  each  of  the  children,  the  interest  upon  which  would 
not  have  been  more  than  £40  per  annum. 

The  trustees,  in  terms  of  the  trust-deed,  paid  to  Mrs.  Craig  the  annual  proceeds 
of  the  whole  estate,  and  she  maintained  and  educated  the  children. 

The  defenders  never  made  up  tutorial  inventories  in  terms  of  the  Act  1672,  o.  "i. 

Alexander  Craig,  the  son,  di©d  on  the  28th  February  1850,  at  the  age  of  seven  yeai^ 
Jane  Paterson  Craig,  the  daughter,  was  married  on  28th  April  1859  to  Lieutenant 
John  Ritchie,  and  died  on  the  7th  December  1 859,  at  the  age  of  nineteen.  Both  children 
were  survived  by  their  mother,  who  was  alive  at  the  date  of  the  action. 

The  present  action  was  brought  by  Adam  Paterson  and  others,  trustees  under 
an  antenuptial  contract  of  marriage  betwixt  the  said  Jane  Paterson  Craig  and  John 
Ritchie,  by  which  Jane  Paterson  Craig,  for  the  purposes  of  the  trust,  assigned  and 
disponed  to  thera  the  whole  estate  and  effects  wliich  [707]  sbe  tlien  had  or  might  after- 
wards acquire  during  the  subsistence  of  the  niarri/ige,  and  i\s  executors-dative  of  Alex- 
ander Craig,  h(T  brother,  against  Hugh  Moncrieff  and  others  as  the  trustees  under 
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Alexander  Craig  senior's  settlement,  concluding  for  count  and  reckoning  for  the  shares 
of  Ugitim  belonging  to  the  said  Jane  Paterson  Craig  or  Ritchie,  and  of  her  deceased 
brother  Alexander  Craig. 

The  defenders  averred — "  The  children  at  the  time  of  their  father's  death  were 
not  of  an  age  to  act  for  themselves,  being  respectively  four  and  two  years  of  age,  but 
the  trustees,  as  their  tutors,  rightly  resolved  that  it  was  for  their  interest  to  accept 
of  their  provisions  contained  in  their  father's  settlement.''  ''After  Alexander  Craig 
the  son's  deaths  as  before  it,  the  trustees  considered  the  true  interests  of  his  sister, 
who  survived  him,  to  be  in  accepting  of  her  provisions  under  her  father's  settlement." 
The  defenders  further  founded  on  a  clause  in  Mrs.  Ritchie's  contract  of  marriage, 
by  which  Mrs.  Craig,  who  was  a  party  to  that  deed,  provided  during  her  own  lifetime 
an  annuity  of  £250  to  Mrs.  Ritchie,  her  children  and  her  husband  successively,  and 
averred  that  previous  to  the  date  of  the  marriage  Mr.  Ritchie  "  was  informed  of  the 
nature  and  extent  of  Miss  Craig's  rights  under  her  father's  will."  The  defenders  did 
not  aver  that  they  had  acted  on  any  other  occasion  in  the  capacity  of  tutors  and 
curators. 

The  defenders  -pleaded; — (3)  The  claim  of  the  pursuers  for  legitim  of  the  late 
Alexander  Craig  is  untenable,  in  respect  that  his  tutors,  on  his  behalf,  elected  to  take 
the  provisions  under  his  father's  settlement,  and  that  the  said  election  was  for  the  mani- 
fest advantage  of  the  pupil.  (5)  The  claim  of  the  pursuers,  as  in  right  of  the  late  Jane 
Paterson  Craig  or  Ritchie,  is  barred  by  the  homologation  of  her  father's  deed  of  settle- 
ment on  the  part  of  Mrs.  Ritchie  and  her  husband  in  their  antenuptial  contract  of 
marriage. 

Parties  not  having  renounced  probation,  the  Lord  Ordinary  appointed  the 
defenders  to  give  in  issues,  and  the  issues  proposed  by  them  were — ""  (1)  Whether  the 
defenders,  as  tutors  and  curators  of  the  late  Jane  Paterson  Craig  or  Ritchie  and  the 
late  Alexander  Craig,  elected  on  their  behalf  to  accept  the  provisions  in  favour  of  the 
said  Jane  Paterson  Craig  or  Ritchie  and  Alexander  Craig,  contained  in  their  father's 
settlement ;  and  whether  the  said  election  was  for  the  advantage  of  the  said  pupils  1 
(2)  Whether  the  late  Jane  Paterson  Craig  or  Ritchie  and  the  said  John  Ritchie  have 
homologated  the  deed  of  settlement  of  the  late  Mr.  Craig  ] " 

The  pursuers  objected  to  both  issues  that  they  were  not  supported  by  relevant 
averments. 

The  Lord  Ordinary  reported  the  case  to  the  Second  Division,  with  the  subjoined 
note.* 


*  "  Note. — Parties  were  fully  heard  on  the  whole  cause  so  long  ago  as  February 
1865.  They  did  not  renounce  probation,  and  it  appeared  to  the  Lord  Ordinary  that 
there  were  material  points  on  which  it  was  impossible  to  decide  without  ascertaining 
the  facts.  He  accordingly  explained  his  views  to  .the  parties,  when  he  understood 
they  were  either  to  adjust  the  facts  or  to  take  steps  for  having  them  investigated. 
Nothing,  however,  took  place  until  February  1866,  when  the  parties,  having  been 
again  heard,  the  pursuers  did  not  ask  for  a  proof,  and  the  defenders  were  appointed 
to  give  in  issues.  The  defenders  explained  that  they  did  not  think  the  case  suitable 
for  trial  by  jury,  and  the  Lord  Ordinary  does  not  understand  that  the  pursuers  dissent 
from  this  view ;  but  it  seemed  expedient  to  have  issues  adjusted. 

"  The  purstfers  object  to  both  issues,  that  they  are  not  supported  by  relevant 
averments. 

"  In  regard  to  the  first  issue,  they  object  that  there  is  no  specification  of  a  time, 
place,  and  meeting  of  the  trustees  at  which  the  alleged  resolution  to  accept  of  the  pro- 
visions was  come  to.  The  Lord  Ordinary  is  inclined  to  hold  that,  in  this  respect,  the 
7th  and  8th  articles  of  the  defenders'  statement  sufficiently  set  forth  [708]  that,  at 
the  time  of  the  truster's  death,  the  trustees  resolved,  as  tutors  for  the  children,  to 
accept  the  provisions,  and  that  from  that  time  onwards  they  acted  upon  that  resolution. 

**  A  more  substantial  objection  urged  by  the  pursuers  to  the  relevancy  of  the  issue 
is  that  the  trustees  were  not  entitled  to  elect  between  the  provisions  and  legitim  during 
the  minority  of  the  children  and  in  the  lifetime  of  their  mother,  the  liferentrix.  In 
support  of  this  proposition,  reference  was  made  to  the  ease  of  Cowan  v.  Turnbuil. 
7  D.  872,  and  G  Bell's  App.  222.  It  appears  to  the  liord  Ordinary  that  the  principle 
recognised  in  that  case  does  not  apply,  it  being  necessary  for  the  trustees  to  make  the 
election  in  order  to  fix  the  footing  upon  which  they  were  to  deal  with  the  widow,  and 
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[708]  Argued  for  the  pursuers ; — The  issues  proposed  are  not  supported  by  rele- 
vant averments,  because,  (1)  the  defendants  never  put  themselves  into  a  position  to 
be  able  to  act  as  the  children's  tutors  or  curators,  as  they  did  not  make  up  inventories 
in  terms  of  the  Act  1672,  ch.  2.  (2)  Even  if  they  had  been  in  the  position  of  tutors 
or  curators,  they  could  not  competently  have  made  the  election,  because  there  was 
no  necessity  or  urgency  for  such  an  election.  (3)  The  defenders  have  not  relevantly 
averred  that  they  ever  did,  as  the  children's  tutors  or  curators,  make  the  election. 
Nor  can  it  be  inferred,  from  the  acceptance  of  the  annuity  from  Mrs.  Craig,  that  Mr. 
and  Mrs.  Ritchie  intended  thereby  to  homologate  Alexander  Craig's  deed  of  settle- 
ment ;  nor  is  there  any  sufficient  averment  that  at  the  date  of  their  marriage  Mr. 
and  Mrs.  Ritchie  were  aware  of  Mrs.  Ritchie's  right  to  claim  legitim. 

Argued  for  the  defenders ; — The  competency  of  an  election  by  tutors  to  take  or 
to  renounce  their  pupil's  legitim  has  been  repeatedly  sustained,  and  in  this  case  the 
defenders  have  relevantly  and  sufficiently  averred  that  they  did  upon  the  truster's 
death  elect,  as  the  children's  tutors,  on  their  behalf  to  take  their  provisions  under  their 
father's  will,  and  that  the  election  was  for  the  manifest  advantage  of  the  children. 
They  ought  therefore  to  be  allowed  a  proof  of  their  averments.  The  acceptance  by 
Mr.  and  Mrs.  Ritchie  of  the  annuity  from  Mrs.  Craig  was  a  homologation  of  Alexander 
Craig's  trust-deed,  or  must  at  least  be  held  to  import  an  adoption  by  them  of  the  election 
made  for  Mrs.  Ritchie  by  the  defenders. 

At  advising, — 

Lord  Justice-Clerk. — ^The  question  to  be  disposed  of  at  present  is,  whether  the 
trustees  of  the  late  Alexander  Craig  have  or  liave  not  stated  a  relevant  defence  to  the 
action  of  count  and  reckoning  at  the  instance  of  the  trustees  of  Mrs.  Ritchie,  the  only 
daughter  of  the  late  Alexander  Craig.  I  think  we  are  in  a  position  to  dispose  of  the 
defences  pleaded,  and  they  appear  to  me  irrelevant.  By  his  trust-deed  Alexander 
Craig  gave  the  liferent  of  his  w^hole  estate  to  his  widow%  and  the  fee  to  his  children, 
but  only  in  the  event  of  their  surviving  their  mother.  At  the  truster's  death  his 
children  were  in  pupillarity.  Now,  upon  their  father's  [709]  death,  the  children 
became  entitled  to  their  legitim,  and,  so  far  as  1  see,  their  taking  their  legitim  would 
not  exclude  them  from  also  taking  the  provisions  in  their  favour  in  the  trust-deed, 
because  there  is  no  clause  to  that  effect  in  the  deed.  It  appears  to  me  very  doubtful, 
whether  any  guardian  could  effectually  renounce  the  right  to  legitim  of  children 
situated  as  these  were.  It  may  be  that  in  certain  circumstances  a  guardian  may  make 
election  for  his  ward,  but  it  does  not  appear  in  this  case  that  the  management  of  the 
trust-estate  behoved  to  be  different  whether  the  children  took  their  legitim  or  their 
provisions  in  the  trust-deed.  In  either  case  the  widow  would  practically  administer 
the  whole  estate,  for  she  would  either  receive  the  interest  of  the  whole  estate  under 
the  burden  of  maintaining  the  children,  or  she  would  receive  from  them  for  their 
maintenance  the  interest  of  their  legitim,  which  it  is  not  said  would  be  more  than 
sufficient  for  that  piupose.  There  was  therefore  no  urgency  for  an  election.  But 
assuming  that  as  tutors  and  curators  they  would  have  liad  the  power  to  renounce 
the  children's  right  to  legitim,  it  is  very  clear  that  they  did  not  do  so.  They  never 
seem  to  have  acted  in  the  capacity  of  tutors  or  curators  at  all.     They  did  not  even 

whether  she  was  to  have  the  burden  of  supporting  the  childi*en  or  not.  In  the  one 
event,  according  to  the  election  they  should  make,  the  widow  would  hferent  the  whole 
estate,  and  have  the  burden  of  supporting  and  educating  the  children.  In  the  other, 
she  would  only  liferent  the  third  of  the  moveable  estate,  and  the  children  would  be 
supported  out  of  the  legitim. 

It  is  to  be  noticed  that  the  defenders'  third  plea  in  law  refers  only  to  the  claim  for 
legitim  of  Alexander  Craig,  the  truster's  son.  The  statement  as  to  the  election  of  the 
provisions  applies  equally  to  him  and  his  sister. 

"  As  to  the  second  issue,  the  pursuers  object  that  the  defenders  have  not  averred 
homologation,  and  iilso  that  it  is  not  in  any  view  a  case  of  homologation,  the  settle- 
ment of  the  truster  not  being  in  any  respect  an  imperfect  deed.  The  defenders  main- 
tain that  the  statements  in  regard  to  the  marriage-settlement  of  Mr.  and  Mrs.  Ritchie 
are  a  sufficient  averment  of  homologation  of  the  trust-deed  of  Mrs.  Ritchie's  father. 
The  averments  do  not  very  specifically  support  a  plea  of  homologation.  They  would 
rather  appear  to  import  an  act  of  election  by  Mrs.  Ritchie  herself,  and  her  husband, 
or  an  adoption  by  them  of  the  election  made  by  the  trustees." 
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accept  of,  or  enter  upon,  the  office  of  tutors  or  curators  in  the  manner  prescribed  by 
the  statute  1672,  ch.  2,  viz.,  "  that  no  tutor  or  curator  of  any  pupil,  minor,  idiot,  or 
furious  person  to  be  named  or  designed  in  any  time  coming,  or  who  is  not  actually 
stated  or  entered  in  the  said  office,  shall  have  power  or  authority  to  exercise  the  said 
office  of  tutor  or  curator,  or  to  meddle  with  the  writs,  evidents,  means,  and  estate 
of  the  saids  pupils,  minors,  idiots,  or  furious  persons,  until  first  an  inventar  be  made 
up  in  manner  after  specified  by  the  saids  tutors  and  curators,  with  advice  and  consent 
of  the  nearest  of  kin  on  the  father's  side,  and  the  nearest  of  kin  on  the  mother's  side, 
who  shall  be  majors,  and  within  the  kingdom  for  the  time ;  which  inventar  shall  be 
subscribed  by  the  saids  tutors  and  curators  and  the  saids  nearest  of  kin." 

Therefore  nothing  was  done  by  these  trustees  to  enter,  in  proper  form,  upon  the 
office  of  tutors  and  curators,  and  thus  they  never  put  themselves  in  a  situation  to 
•be  able  to  renounce  the  right  to  legitim.  All  that  they  can  be  said  to  have  done  is 
this,  that  they  came  to  be  of  opinion  that  the  wisest  course  for  the  children  was  to 
adopt  the  provisions  in  the  trust-deed.  But  surely  it  would  be  a  very  strong  thing 
to  hold  that  the  opinion  of  the  persons  who  were  the  trustees  under  the  deed,  and 
also,  as  they  say,  in  the  adverse  position  of  tutors  and  curators,  was  sufficient  in  so 
delicate  a  matter  as  this  was. 

1  therefore  think  the  averments  of  the  defenders,  that  they  elected  for  the  children 
to  take  the  provisions  under  the  trust-deed,  and  renounce  the  right  to  legitim,  are 
irrelevant. 

The  only  other  point  is  as  to  what  occurred  on  Mrs.  Ritchie's  marriage.  She 
survived  her  brother,  and  married,  and  the  pursuers  claim  as  her  assignees  under 
her  marriage-contract.  It  is  said,  however,  that  Mrs.  Craig,  who  was  then  in  posses- 
sion of  the  whole  estate,  made  a  handsome  provision  in  favour  of  her  daughter ;  and 
it  is  further  said  that  Mr.  and  Mrs.  Ritchie  could  hardly  have  accepted  that  pro- 
vision without  adopting  Alexander  Craig's  trust-deed.  But  then,  did  they  know 
at  the  time  of  their  le^  rights  1  Did  they  know  that  Mrs.  Ritchie  had  any  legal 
rights  other  than  those  under  her  father's  trust-deed  ?  I  think  not.  Indeed,  I  think 
all  the  parties  in  this  case  acted  throughout  without  a  clear  or  correct  knowledge  of 
their  legal  rights  and  positions. 

It  is  obvious  that  we  are  not  in  a  position  to  pronounce  a  judgment  exhaustive 
of  this  case,  for  there  still  remains  a  count  and  reckoning  to  be  gone  into.  I  am  there- 
fore for  finding  the  defences  irrelevant,  and  remitting  to  the  Lord  Ordinary  to  proceed 
in  the  count  and  reckoning.  But  I  think  that  this  process  should  be  intimated  to 
Mrs.  Craig,  because  it  may  be  that  there  are  defences  comptent  to  her,  although  not 
competent  to  the  present  defenders,  and  she  cannot  but  have  a  material  interest  in 
the  count  and  reckoning  which  is  still  to  take  place. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — ""  Find  that  the  defenders 
have  not  averred  any  facts  relevant  to  support  the  defences  stated  on  their  behalf : 
Therefore  disallow  the  issues  proposed  by  them  :  Repel  the  defences,  and  remit  to  the 
Lord  Ordinary  to  proceed  with  the  accoimting :  Appoint  the  defenders  to  intimate 
the  [710]  dependence  of  this  process  to  Mrs.  Marion  Craig,  widow  of  the  deceased 
Alexander  Craig,  the  defenders'  author:  Find  the  pursuers  entitled  to  expenses 
incurred  since  the  27th  February  1862,  and  remit,"  &c. 

Burn,  Wilson,  &  Burn,  W.S.— Hill,  Reid,  &  Drummond,  W.S.— -Agents. 


Xo.  138.  IV.  Macpherson,  710,     18  May  18CG.     1st  Div.— Lord  Barcaplc,  C. 

John  Laing,  Pursuer. -~fi^oZ.-(?e7i.  Yomig —Gordon— M*Kie, 
William  Nixon,  'Defender.— Clark— Watson. 

Reparation — Consequential  Damage. — A  manufacturer  was  in  use  to  issue  to  his 
customers  price-lists  of  his  goods.  In  an  action  of  damages  against  him  at  the 
instance  of  one  of  his  customers,  allegations  that  the  pursuer  was  induced  to  purchase 
at  those  prices  by  false  and  fraudulent  representations  by  the  defender  that  he  never 
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sold  at  lower  rutei$,  while  in  fact  he  did  sell  his  goods  at  lower  rates  to  some  of  his 
customers,  who  were  thereby  enabled  to  undersell,  and  did  undersell,  the  pursuer, 
to  the  destruction  of  his  trade,  held  not  relevant  to  entitle  to  an  issue,  and  a<:tion 
dismissed. 

This  was  an  action  of  damages  at  the  instance  of  John  Laing,  manufacturer,  Hawick, 
against  William  Nixon,  for  upwards  of  twenty  years  prior  to  April  1864  sole  surviving 
fiartner  of  John  Nixon  and  Sons,  lambs-wool  and  hosiery  yarn-spinners  at  Lynnwood, 
Hawick. 

The  pursuer  averred ; — (Cond.  3)  "  According  to  the  usage  and  custom  of  the 
hosiery  yarn-spinning  trade,  John  Nixon  and  Sons  were  in  the  habit  of  preparing, 
issuing,  and  publishing  printed  price-lists  to  their  customers  and  the  public,  in  order 
to  shew  the  price  or  rate  per  pound  at  which  they  sold  their  yarn.  These  price-list* 
were  prepared,  issued,  and  published  annually,  in  or  about  the  month  of  July,  and  at 
various  other  periods  during  the  year,  and  were  regularly  sent  by  the  firm  by  poet 
to  all  their  customers,  including  the  pursuer,  and  were  also  put  up  in  a  conspicuous 
part  of  their  counting-house,  to  shew  their  customers  and  the  public  their  seUing 
prices  of  the  day."  (Cond.  4)  **  It  is  the  usage  and  custom  of  the  hosiery  yarn-spinning 
trade  for  persons  in  said  trade  to  adhere  to  and  act  upon  their  respective  price-lists 
in  all  their  transactions,  and  the  defender  frequently  stated  and  represented  to  the 
pursuer,  and  other  customers,  that  he  conformed  to  this  usage  and  custom  of  the 
trade.  Moreover,  the  defender  stated  and  represented  to  the  pursuer  and  others 
that  the  sums  entered  in  his  said  price-lists  were  the  real,  true,  and  actual  prices  at 
which  the  said  firm  sold  their  yams  to  all  their  customers,  and  to  the  public ;  and 
the  defender  stated  to  the  pursuer,  and  led  him  to  believe,  that  he  never  deviated 
from  or  sold  hosiery  yarns  to  any  of  his  customers  under  the  sums  mentioned  in  his 
printed  price-lists."  (Cond.  5)  "  The  pursuer,  relying  upon  the  truth  and  accuracy 
of  the  defender's  foresaid  price-lists,  and  believing  the  foresaid  statements  and  repre- 
sentations made  by  the  defender  in  reference  to  them  to  be  true,  and  further  believing 
that  the  defender  carried  on  his  business,  as  he  ought  to  have  done,  and  as  he  repre- 
sented to  the  pursuer  and  others  that  he  did,  in  a  fair  and  regular  manner,  according 
to  the  usage  and  custom  of  trade  as  aforesaid,  was,  in  consequence  thereof,  induced 
to  become  a  customer  of  the  defender,  and  to  make  various  purchases  before  mentioned, 
and  to  pay  the  prices  thereof,  at  the  rates  stated  in  the  defender's  printed  price-lists 
for  the  time,  ana  to  continue  trading  with  him  during  the  period."  from  1850  to  1864. 
(Cond.  6)  "*  The  said  price-lists,  prepared  and  issued  and  published  by  the  defender 
to  the  pursuer  and  his  other  customers  and  the  public,  as  aforesaid,  were  false  and 
fraudulent  price-lists,  having  been  prepared  and  issued  and  published  by  the  defender 
as  shewing  the  genuine  and  true  prices  at  which  he  was  selling  his  goods,  while  he  well 
knew  them  to  be,  and  concealed  from  the  pursuer  that  they  were  false,  and  calculat-ed 
to  mislead  and  deceive  the  pursuer  and  others.  [711]  Moreover,  the  statements  and 
representations  which  the  defender  made  to  the  pursuer  and  others,  as  aforesaid,  in 
regard  to  his  price-Usts,  and  the  way  in  which  he  adhered  to  and  acted  upon  them 
in  the  conduct  of  his  business,  were  also  false  and  fraudulent,  and  were  at  the  time 
known  to  the  defender  to  be  so,  and  were  made  by  the  defender  for  his  own  pecuniary 
advantage,  and  with  the  purpose  and  intention  of  misleading  and  deceiving  the  pursuer, 
and  inducing  him  to  l^heve  that  the  defender  never  sold  hosiery  yarns  under  his 
published  price-lists,  or  traded  in  any  way  irregular  or  different  from  the  ordinary 
usage  and  custom  of  the  trade.  Further,  the  said  false  and  fraudulent  statements 
and  representations  were  made  by  the  defender  to  the  pursuer,  for  the  purpose  of 
inducing  him  to  trade  with  him,  and  to  make  the  foresaid  purchases,  and  to  pay  the 
prices  thereof,  at  the  rates  stated  in  his  printed  price-lists  for  the  time,  which  the  pursuer 
would  not  have  done  had  he  known  the  truth  as  to  the  way  in  which  the  defender 
carried  on  his  trade,  and  had  he  not  been  misled  and  deceived  by  the  said  price-lists 
and  the  defender's  false  and  fraudulent  representations  and  concealment,  both  in 
regard  to  them,  and  the  manner  in  which  he  carried  on  his  trade."  (Cond.  8)  "In 
April  1864  the  pursuer  was  informed  for  the  first  time,  and  now  avers,  that  during 
the  period  above-mentioned,  namely,  from  1850  to  18G4,  the  defender,  acting  in  mala 
fide,  and  in  violation  of  the  usage  and  custom  of  the  trade,  and  fair  dealing,  had  been 
in  the  habit  and  practict^  of  granting  abatements,  and  selling  hosiery  yarns  to  a  large 
extent,  in  a  clandestine  and  secret  manner,  to  various  of  his  other  customers  who 
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were  the  pursuer's  rivals  and  competitors  in  business,  at  rates  or  prices  much  lower 
than  those  mentioned  in  his  price-lists  for  the  time,  or  than  the  rates  or  prices  which 
he  was  then  charging  the  pursuer  for  similar  yarns,  to  the  loss,  injury,  and  damage 
of  the  pursuer.  In  particular,  the  defender  granted  abatements  or  deductions  from 
or  sold  hosiery  yams  at  sums  less  than  those  stated  in  his  price-lists  of  the  day,  to  the 
following  customers,  namely,  Mr.  Robert  Walker,  hosier,  Leicester,  &c.  .  .  .  The 
abatements  which  the  defender  gave  to  the  above-mentioned  parties  varied  from  4d. 
to  Id.  per  pound  weight  of  yarn.  These  parties  were,  like  the  pursuer,  engaged  in 
trade  as  manufacturers  of  woollen  hosiery,  and  w^ere  his  rivals  and  opponents  in  business, 
and  this  fact  was  known  to  the  defender  when  he  made  the  sales  and  granted  the 
abatements  in  question."  (Cond.  9)  "  The  pursuer  was  subjected  to  great  rivalry 
and  competition  in  his  trade,  especially  by  the  parties  before  named,  to  whom  the 
defender  granted  these  abatements,  and  made  sales  under  his  price-lists,  as  before 
mentioned.  In  consequence  of  these  abatements  and  sales  effected  under  the 
defender's  price-lists,  the  said  parties  were  enabled  to  enter,  and  did  enter  the  market, 
and  undersell  the  pursuer  with  goods  manufactured  from  yarns  which  they  had 
purchased  from  the  defender,  and  which  were  similar  in  quality  and  description  to 
the  yarns  which  had  been  purchased  on  or  about  the  same  time  by  the  pursuer  from 
the  defender.  The  parties  foresaid  were  enabled  so  to  undersell  the  pursuer  in  the 
market  during  the  years  before  mentioned  solely  or  mainly  on  account  of  and  in  con- 
sequence of  their  having  received  abatements  or  made  purchases  from  the  defender 
under  his  price-lists,  as  before  mentioned.  In  consequence  of  their  having  been  thus 
enabled  by  the  conduct  of  the  defender,  as  before  stated,  to  undersell  him  in  the  market, 
the  pursuer  was  forced  to  curtail,  and  ultimately  to  relinquish  and  abandon  a  large 
and  lucrative  hosiery  business;  and  he  was  necessitated  to  do  this  through  the 
defender's  unfair  and  irregular  mode  of  conducting  his  trade,  and  his  false  and  fraud- 
ulent representations  and  concealment  as  aforesaid." 

The  pursuer  claimed  £10,000  as  the  loss,  injury,  and  damage. 

The  pursuer  proposed  the  following  issue  : — "  It  being  admitted  that  the  pursuer, 
John  Laing,  manufacturer  of  lambs-wool  hosiery  in  Hawick,  was,  from  1850  to  1864, 
a  customer  of  the  firm  of  John  Nixon  and  Sons,  lamb8-[712]-wool  and  hosiery  yarn- 
spinners  at  Lynnwood,  near  Hawick,  and  that  the  defender,  William  Nixon,  was, 
during  the  years  before  mentioned,  and  is  now,  the  sole  surviving  partner  of  that 
firm ;  and  it  being  further  admitted  that  the  defender's  firm  was  in  the  habit  from 
time  to  time,  during  the  years  before  mentioned,  of  preparing  and  of  issuing  to  their 
customers,  including  the  pursuer,  and  of  publishing  price-lists,  and  of  putting  up  the 
same  in  the  counting-house  of  the  said  firm, — ^Whether,  between  1850  and  18G4, 
the  pursuer  was  induced  to  purchase  yarns  from  the  defender  at  the  prices  specified 
in  certain  price-lists  issued  by  him  from  time  to  time,  and  by  him  communicated  to 
the  pursuer,  by  false  and  fraudulent  representations  by  the  defender  to  the  pursuer, 
to  the  efi'ect  that  the  prices  specified  in  said  price-lists  were  the  fixed  prices  charged 
to  all  customers,  to  the  loss,  injury,  and  damage  of  the  pursuer  1  Damages  laid  at 
£10,000." 

The  Lord  Ordinary  reported  the  proposed  issue,  with  the  subjoined  note.  * 

*  "  Note. — The  defender  objects  entirely  to  the  issue  proposed  by  the  pursuer, 
and  he  further  maintains  that  there  are  not  relevant  averments  on  record  out  of  which 
an  issue  can  be  extracted.  It  is  perhaps  convenient  in  the  present  case  that  the  ques- 
tion of  relevancy  should  be  discussed  upon  consideration  of  the  issue,  as  disclosing  the 
pursuer's  view  of  his  case. 

**  The  case  as  put  in  the  issue  is,  that  the  pursuer  was  induced  to  purchase  yarns 
from  the  defender,  at  the  prices  in  the  price-lists,  by  false  and  fraudulent  representa- 
tions that  these  were  the  fixed  price^s  charged  to  all  customers,  to  the  loss,  injury, 
and  damage  of  the  pursuer.  It  is  only  put  inferentially,  if  at  all,  that  these  prices  were 
not  adhered  to.  But  if  the  issue  is  otherwise  suitable,  it  may  be  amended  in  this 
respect.  The  more  important  questions  are,  whether  the  alleged  wrong  is  a  relevant 
ground  of  action  ?  and  whether  it  is  the  ground  of  action  libellwi  1 

**  It  is  not  said  that  the  prices  at  which  the  pursuer  bought  the  yarns  were  too 
high.  There  does  not  seem  to  he  any  such  averment  in  the  record  ;  and  the  pursuer's 
counsel,  at  the  discussion,  distinctly  intimated  that  that  is  no  part  of  his  case.  It 
follows  that  a  verdict  for  the  pursuer  on  the  issue  would  not  import  that  the  purchases 


724  LAING  V.  NIXON  [1866]  IV.  MACPHEMON,  713. 

[713]  An  amended  issue  was,  after  discussion,  lodged  by  the  pursuer : — "  It  being 
admitted  that  the  pursuer  was,  from  1850  to  1864,  a  customer  of  the  firm  of  John 

were  in  themselves  unfavourable  or  injurious  to  him ;  and  yet  the  wrong  for  which 
damage  is  sought  consists  in  inducing  him  to  make  these  purchases.  The  mere  cir- 
cumstance that  the  means  by  which  this  was  accomplished  was  a  false  and  fraudulent 
representation  cannot  give  rise  to  a  claim  of  reparation  if  the  purchases  so  brought 
about  were  not  hurtful  to  the  pursuer.  A  false  and  fraudulent  representation  which 
induces  the  person  to  whom  it  is  made  to  enter  into  a  hurtful  contract,  either  with 
the  party  making  it  or  with  a  third  party,  constitutes  a  case  of  injuria  cum  damrio,  and 
gives  rise  to  an  action  for  damages.  But  if  the  contract  is  not  hurtful,  there  is  no 
damage  done,  and  therefore  there  can  be  no  ground  for  an  action  for  reparation.  While 
the  wrong  for  which  damages  are  asked  consists,  as  it  does  in  the  present  issue,  in 
fraudulently  inducing  the  pursuer  to  make  the  purchases,  it  does  not  appear  that  the 
defect  can  be  cured  by  putting  in  issue  the  additional  element  that  the  defender  sold 
at  lower  prices  to  third  parties,  by  way  of  specification  of  that  in  which  the  falsehood  of 
the  alleged  representations  consisted.  The  Lord  Ordinary  therefore  thinks  that  the 
ground  of  action  as  put  in  the  proposed  issue  is  not  relevant. 

"  He  also  thinks  that  it  is  different  from  the  ground  of  action  set  forth  on  record. 
The  pursuer,  no  doubt,  states  that  the  representaAons  in  question  were  made,  and 
were  false  and  fraudulent ;  and  that  he  was  thereby  induced  to  purchase  yarns  from 
the  defender.  But  he  does  not  say  it  was  out  of  these  purchases  that  the  damage 
arose.  For  anything  stated  on  record,  or  suggested  at  the  discussion,  the  purchases, 
which  were  in  the  regular  line  of  the  pursuer's  trade,  may  have  been  for  perfectly 
fair  prices,  and  quite  as  favourable  as  he  could  have  got  in  the  market.  If  the  matter 
had  stopped  there,  the  ground  of  the  pursuer's  complaint  would  not  have  existed. 
What  he  really  does  complain  of  is,  that  the  defender  gave  abatements  to  other  cus- 
tomers, and  that  in  consequence  of  these  abatements  the  parties  who  got  them  were 
enabled  to  undersell  him  in  the  market,  in  consequence  of  which  he  was  obliged  to 
abandon  a  lucrative  business.  This  part  of  the  pursuer's  [713]  case  is  set  forth  in 
articles  8,  9,  and  10  of  the  condescendence ;  and  the  Lord  Ordinary  cannot  read  it 
otherwise  than  as  being  put  upon  the  abatements  given  to  other  customers,  as  being 
of  the  essence  of  the  ground  of  action.  It  is  not  alleged  that,  except  for  these  abate- 
ments, any  loss  whatever  would  have  been  caused  to  the  pursuer.  The  Lord  Ordinary 
thinks  that  the  only  case  which  is  thus  put  on  record  does  not  warrant  the  issue  which 
the  pursuer  proposes  to  take. 

"  The  Lord  Ordinary  having  heard  a  general  argument  on  the  relevancy,  enter- 
tains doubts  whether  there  is  a  relevant  case  for  an  issue  of  a  different  kind.  The 
pursuer  is  not  here  seeking  to  set  aside  contracts  into  which  he  has  been  wrongfully 
induced  to  enter,  nor  asking  damages  for  breach  of  any  warranty  or  other  under- 
taking by  the  defender.  This  is  an  action  of  reparation  as  for  a  wrong — injuria  cum 
damno — consisting  essentially,  if  not  solely,  in  the  abatements  of  price  given  by  the 
defender  to  other  customers.  Without  that  element  there  is  admittedly  no  damage. 
It  is  unnecessary,  in  the  present  case,  to  consider  whether  the  allied  representations 
amount  to  a  warranty  or  undertaking  by  the  defender  that  the  prices  in  his  lists 
should  not  be  departed  from,  and  the  alleged  abatements  to  a  breach  of  that  warranty. 
The  pursuer  has  advisedly  abstained  from  putting  his  case  on  that  ground ;  and 
has  laid  his  action  on  deceit,  and  not  on  breach  of  contract.  As  the  Lord  Ordinary 
understands  the  pursuer's  case,  it  is  rested  upon  the  whole  facts  combined — especially 
the  false  representations,  as  inducing  the  purchases,  and  the  abatements  to  other 
customers,  as  enabling  them  to  undersell  the  pursuer — as  constituting  together,  on 
some  ground  of  law,  a  wrong  for  which  he  is  entitled  to  reparation.  If  the  Lord 
Ordinary  is  right  in  the  views  which  he  has  already  explained,  the  former  of  these  is 
not  a  wrong  entitling  to  reparation ;  and  he  does  not  think  that  the  giving  of  abate- 
ments can  be  so  either  on  any  other  footing  than  as  a  breach  of  contract,  which  is  not 
within  the  present  case.  It  is  not  apparent  that  if  each  of  these  two  elements  of  the 
case  is  ineffectual  in  itself,  they  can,  by  being  combined,  become  a  good  ground  of  action. 
Indeed,  as  the  pursuer  puts  his  case,  there  is  another  element  essential  to  it,  consist- 
ing in  the  fact  that  the  customers  who  got  the  abatements  were  thereby  enabled  to 
undersell,  and  did  actually  undersell,  the  pursuer.  If  these  parties  had  preferred  to 
realise  larger  profits,  rather  than  sell  at  lower  prices  than  the  pursuer,  he  would  have 
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Nixon  and  Sons,"  &c.  "  and  that  the  defender,  William  Nixon,  was  during  the  years 
before  mentioned,  and  is  now,  the  sole  surviving  partner  of  that  firm, — Whether  the 
defender's  firm,  from  time  to  time  during  the  years  before  mentioned,  prepared  and 
issued  to  their  customers,  including  the  pursuer,  price-lists,  and  exhibited  the  same  in 
the  counting-house  of  the  said  firm  ?  And  whether,  during  the  years  1850  to  1864 
inclusive,  the  purauer  was  induced  to  purchase  yarns  from  the  defender  at  the  prices 
specified  in  said  price-lists,  by  false  and  fraudulent  representations  made  by  the 
defender  to  the  pursuer,  to  the  effect  that  the  prices  specified  in  said  price-Usts  were 
the  fixed  prices  charged  to  all  customers  1  And  whether,  between  the  [714]  years  from 
1855  to  1864  inclusive,  or  any  of  them,  the  defender  granted  abatements  or  deduc- 
tions from,  or  sold  yarns  at  less  than  the  prices  stated  in  the  price-lists  of  the  day,  under 
which  purchases  had  been  made  by  the  pursuer,  to  Robert  Walker,  &c.  or  any  of  them, 
and  in  consequence  thereof  those  parties,  or  any  of  them,  were  enabled  to  undersell, 
and  did  undersell  in  the  market,  the  pursuer  as  a  manufacturer  of  lambs-wool  hosiery, 
to  the  loss,  injury,"  &c. 

At  advising, — 

Lord  President. — I  do  not  think  it  is  a  very  good  ground  of  action  that  the 
defender,  during  the  time  referred  to  on  record,  was  selling  his  goods  to  certain  parties 
at  lower  rates  than  those  in  the  price-Ust.  It  does  not  follow  that  while  he  held  out 
one  price-list  to  the  pursuer  as  that  according  to  which  he  charged  his  customers,  that 
there  was  not  another  list  by  which  he  sold  at  lower  rates  to  some  parties,  nor  does 
it  follow  that  the  defender  was  not  subsequently  to  sell  his  goods  at  cheaper  rates.  It 
is  not  said  that  there  was  any  contract  or  engagement  on  his  part  that  he  was  not  to 
reduce  the  price  of  his  goods,  and  it  is^not  said  that  there  were  any  conditions  of  deal- 
ing between  these  parties.  The  pursuer's  case  is  a  very  peculiar  one,  and  it  would 
require  something  very  specific  to  give  any  claim  of  damages.  The  sales  said  to  have 
been  entered  into  with  other  parties  are  not  said  to  have  been  fraudulent.  In  short, 
the  whole  case  of  the  pursuer  seems  to  be  that  the  defender  held  out  a  price-list,  but 
sold  to  certain  parties  at  a  deduction  or  at  lower  rates.  Altogether  there  is  a  want  of 
substantive  allegation  of  injury  or  damage,  and  I  therefore  think  that  we  ought  to 
dismiss  the  action. 

Lord  Curriehill. — ^When  this  case  was  debated  I  had  great  difficulty  in  discovering 
what  the  pursuer  meant  to  represent  as  his  ground  of  action — whether  it  was  breach 
of  a  contract,  under  which  the  defender  sold  goods  to  the  pursuer  under  the  condition 
that  he  should  not  sell  similar  goods  at  lower  rates  to  other  parties,  or  whether  it  was 
that  there  had  been  made  to  the  pursuer  by  the  defender  fraudulent  representations 
as  to  the  terms  on  which  the  defender  dealt  with  these  parties.  His  claim,  if  made  on 
the  former  ground,  would  be  for  damages  ;  if  made  on  the  latter  ground,  it  would  be 
for  restitution  in  integrum.  From  the  issue  now  proposed  by  the  pursuer  it  would 
appear  that  he  now  puts  his  case  on  the  ground  of  false  representation.  That,  of 
course,  refers  to  representations  of  what  had  already  taken  place,  and  accordingly  the 
ground  of  action  now  insisted  in  would  appear  to  be  that  the  contract  of  sale  entered 
into  between  the  pursuer  and  defender  was  vitiated  by  false  representations  made  by 
the  defender ;  thrft  the  defender  had  represented  to  the  pursuer  that  he  had  not  sold 
goods  to  other  parties  at  lower  rates  than  those  at  which  similar  goods  were  sold  to 

suffered  no  loss  from  the  abatements  given  to  them.  The  circumstance  that  the 
damage  is  thus  consequential  appears  to  the  Lord  Ordinary  to  be  a  consideration  of 
difficulty  in  sustaining  the  relevancy  of  the  case.  Apart  from  that  difficulty,  the 
pursuer  may  possibly  be  able  to  produce  an  issue  which  shall  so  combine  the  various 
matters  of  averment  on  record  as  to  disclose  a  relevant  ground  of  action.  At  present 
the  Lord  Ordinary  is  not  satisfied  that  this  can  be  done  consistently  with  the  way  in 
which  the  action  is  laid,  and  especially  with  the  admission  by  the  pursuer  that  he  does 
not  complain  of  the  prices  at  which  he  purchased. 

**  The  defender  objects  to  the  want  of  specification  in  the  record  as  to  the  dates 
of  the  alleged  false  representations,  and  the  times  and  quantities  of  the  purchases. 
The  averments  are  certainly  very  general,  and  the  Lord  Ordinary  thinks  the  want 
of  any  specification  as  to  when  the  representations  were  made  to  the  pursuer  is  a 
serious  defect.  The  statement  has  reference  to  transactions  extending  over  many 
years,  while  it  is  not  said  when  the  representations  were  made,  or  whether  they  were 
made  on  one  occasion,  or  frequently," 
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him.  But  I  have  carefully  examined  the  record,  and  I  can  find  no  such  case  stated. 
Moreover,  there  is  want  of  specification  as  to  the  dates  of  the  alleged  purchases ;  and 
on  that  ground  too,  I  agree  that  the  action  ought  to  be  dismissed. 

Lord  De.\s. — If  the  allegation  in  this  case  had  been  that  there  was  a  contract 
between  tiiese  parties,  that  the  seller  should  never  sell  his  goods  at  lower  prices  than 
those  paid  by  this  particular  purchaser,  and  that  that  contract  had  been  broken,  to 
the  pursuer's  loss  and  damage,  I  should  nbt  have  been  disposed  to  doubt  that  that 
was  a  relevant  ground  of  action.  But  that  is  neither  in  the  record  nor  in  the  issue.  I 
do  not  say  that,  without  averring  a  contract,  there  might  not  have  been  a  relevant 
case  stated  on  fraud  and  misrepresentation  as  inducing  the  purchaser,  while  goods 
were  sold  to  other  parties  at  lower  prices  than  to  the  pursuer,  to  his  injury  and  damage. 
But  it  would  have  required  a  very  distinct  specification  to  foimd  such  a  case,  and  there 
is  no  such  specification  here.  The  pursuer's  statements  are  vague  throughout — vague 
as  to  the  representations,  and  equally  vague  as  to  the  consequences.  It  is  not  said 
anywhere  that  the  pursuer  sustained  loss  by  his  purchases ;  on  the  contrary,  the 
inference  to  be  drawn  from  his  statement  seems  to  be  that  he  made  a  profit,  and  that 
the  thing  he  complains  of  is,  that  he  was  prevented  from  making  a  greater  profit 
But  the  whole  statement  is  far  too  vague  and  indefinite  from  beginning  to  end  to  found 
a  case  of  such  a  very  novel  kind. 

I  am  far  from  saying  that  what  is  said  to  have  been  done,  if  true,  was  a  creditable  or 
honourable  mode  of  doing  business.  But  that  is  not  the  question.  The  [715]  l&v  does 
not  reach  every  discreditable  practice  in  business,  although  generally  such  conduct 
punishes  itself.  I  give  no  opinion*  however,  on  the  facts  here.  It  does  not  follow, 
if  the  pursuer  has  been  wronged,  that  his  case  is  without  a  legal  remedy.  But  his 
averments  would,  in  any  view,  require  to  be  a  great  deal  more  specific  than  they  are 
in  this  record  to  make  a  relevant  case. 

Lord  Ardmillan. — ^This  is  a  very  peculiar  case,  and  I  am  not  aware  that  there 
has  ever  been  any  case  presented  under  the  same  aspect.  It  is  an  attempt,  after  a 
lapse  of  fifteen  years,  to  open  up  certain  business  transactions,  on  averments  of  fraud, 
and  averments  of  a  singular  character.  It  is  not  said  that  the  pursuer  bought  from 
the  defender  any  of  those  yams  at  too  high  a  price,  or  that  he  was  obliged  to  sell  them 
at  a  loss  ;  and  there  is  no  injury  to  the  pursuer  averred,  except  indirect  injury  through 
the  defender's  dealings  with  others.  The  allegation  is,  that  the  pursuer  was  oblif^d 
to  give  up  a  lucrative  business,  because  he  was  undersold  by  those  parties  to  whom 
the  yarns  were  supplied  by  the  defender  at  a  lower  price. 

1  am  not  prepared  to  say  that  an  action  on  such  a  ground  is  inconceivable.  It 
may  be  that  a  pursuer  might  be  able  to  set  forth  an  agreement  so  clear  and  definite 
that  he  might  found  on  such  transactions  with  third  parties  as  a  breach  of  the  agree- 
ment. But  it  would  be  necessary  to  make  the  most  distinct  and  specific  averments  as 
to  the  date  and  terms  of  the  agreement,  and  the  date,  the  manner,  and  the  persons 
with  whom  every  alleged  breach  of  it  had  taken  place,  in  order  to  form  a  relevant 
ground  of  action.  Here,  however,  as  Lord  Curriehill  has  observed,  the  case  is  not 
laid  on  breach  of  contract.  It  refers  entirely  to  the  past,  and  not  to  the  future,  and 
the  pursuer  has  not  given  the  date  of  any  particular  transaction  by  Which  he  suffered 
injury.  He  has  not  stated  the  prices  at  which  he  bought,  or  the  prices  at  which  the 
yarns  were  sold  to  others,  or  the  parties  to  whom  they  were  sold,  or  whether  on  any 
or  on  what  particular  occasion  there  were  representations  made  by  the  defender  to 
the  pursuer  of  the  kind  set  forth  as  a  ground  of  damage.  In  short,  there  are  no  dis- 
tinct averments  to  send  to  a  jury,  and  therefore  I  entirely  agree  with  your  Lordships 
that  the  action  should  be  dismissed. 

This  interlocutor  was  pronounced : — "  Having  heard  the  counsel  for  the  parties 
on  the  relevancy  of  action,  and  on  the  issues  proposed  by  the  pursuer,  Find  there  is  no 
issuable  matter  in  the  pursuer's  averments  in  the  closed  HBcord :  Dismiss  the  action, 
and  decern  :  Find  the  pursuer  liable  to  the  defender  in  expenses,"  &c. 

Webster  &  Sprott,  S.S.C— Paterson  &  Romanes,  W.S.— Agents. 
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No.  139.  IV.  Macpherson,  715.     18  May  1866.    2d.  Div.— Ld.  Barcaple,  R. 

Mrs.  'KhUAmrm  Honkyman  Giu^KsriE  and  hick  Husband,  I\ii'8ners.— 

Fraser^Gifford—Joluii  M'Lareii—Aslier. 

Jamics  Young  and  Others,  Defenders. —Lor J-Adt?.  Mmcreiff— 

Sol. -Gen,  Yomig-E.  S.  Gordon -A,  R.  Clark- A,  B.  Shand, 

Reparation — Patent — Consequential  Damage, — ^The  proprietor  of  an  estate  producing 
the  mineral  known  as  the  "  Torbanehill  mineral,"  regarding  which  it  was  matter 
of  scientific  dispute  whether  it  was  a  coal  or  a  shale,  raised  an  action  against  the 
holder  of  a  patent  for  the  manufacture  of  paraffine  oil  from  bituminous  coal,  for 
damage  averred  to  have  been  sustained  by  the  pursuer  in  consequence  of  the 
defender  having  falsely,  fraudulently,  and  maliciously  represented,  by  advertisements 
and  otherwise,  that  his  patent  extended  to  Torbanehill  mineral,  which  was  not,  and 
which  he  knew  was  not  a  coal,  and  of  his  having,  by  threats  of  litigation,  induced 
manufacturers  to  make  payments  to  him  in  the  shape  of  a  royalty  for  license  to 
manufacture  paraffine  from  Torbanehill  mineral,  whereby  the  market  value  of 
Torbanehill  mineral  was  lowered  to  that  extent.  Held  that  the  summons  set  forth 
no  relevant  ground  of  action. 

This  was  an  action  of  damages,  raised  in  October  1864,  at  the  instance  of  Mrs. 
Gillespie,  heiress  of  entail  in  possession  of  the  lands  of  Torbanehill,  and  of  her  husband, 
against  James  Young,  E.  W.  Binney  and  Company,  and  E.  Meldrum  and  Company, 
and  partners,  manufacturing  chemists  at  Bathgate  and  Glasgow. 
I  [716]  1^0  pursuer's  estate   of  Torbanehill  contained  a  quantity  of   a  mineral 

known  as  the  Torbanehill   mineral,  from  which  paraffine  oil   and  paraffine  were 
manufactured. 

The  defender  James  Young  was  the  patentee  under  letters  of  patent  (which  expired 
in  October  1864,  a  few  days  before  the  present  action  was  raised),  obtained  in  England 
on  17th  October  1850,  and  in  Scotland  on  7th  October  same  year,  for  "  certain  improve- 
ments in  the  treatment  of  certain  bituminous  mineral  substances,  and  in  obtaining 
products  therefrom."  In  the  relative  specification,  dated  and  enrolled  7tb  April  1851, 
I  the  patentee  stated,  **  My  said  invention  consists  in  treating  bituminous  coaas  in  such 
I  manner  as  to  obtain  therefrom  an  oil  containing  paraffine  (which  I  call  paraffine  oil), 
I  and  from  which  oil  I  obtain  paraffine."  The  other  defenders,  Messrs.  E.  W.  Binney 
I  and  Company,  and  E.  Meldrum  and  Company,  and  the  partners  of  these  firms,  had 
I  acquired  irom  the  defender  Mr.  Young  a  right  along  with  him  to  the  exclusive  privi- 
lege granted  by  the  said  letters-patent.  The  pursuers  concluded  for  damages  to  the 
amount  of  £23,194,  lis.  8d.  sterling,  and  averred ;—(Cond.  5)  "The  Torbanehill 
mineral  of  the  pursuers'  estate  is  a  peculiar  species  of  bituminous  shale,  and  is  not 
in  fact,  or  in  contemplation  of  law,  comprehended  under  the  term  *  coal,*  used  in 
the  specification  of  the  defender  Mr.  Young's  invention ;  nor  does  the  patent  right 
granted  to  the  defender,  as  limited  by  the  specification  thereof,  give  him  or  his  assigns, 
for  the  period  therein  mentioned,  the  exclusive  privilege  of  obtaining  paraffine  oil, 
or  other  products  of  distillation,  from  the  said  Torbanehill  mineral,  or  from  any  other 
description  of  bituminous  shales."  .  .  .  (Cond.  6)  "  The  manufacture  from  bitu- 
minous shale  of  paraffine  oil,  or  of  oils  substantially  the  same  in  composition,  and 
in  the  uses  to  which  they  were  intended  to  be  applied,  by  destructive  distillation,  was 
the  subject  of  two  several  patents,  applicable  to  the  United  Kingdom  or  to  England, 
prior  in  date  to  that  granted  to  the  defender  Mr.  Young.  Those  patents  were  duly 
published  throughout  the  United  Kingdom  prior  to  Mr.  Young's  alleged  invention, 
and  the  period  of  exclusive  use  having  also  expired  before  that  date,  the  right  of  manu- 
facturing paraffine  oil  by  the  processes  therein  described  became  the  property  of  the 
public,  and  the  defender  Mr.  Young  could  not  competently  have  included  in  liis  speci- 
fication the  obtaining  of  the  products  above  mentioned  from  bituminous  shale,  or 
from  the  Torbanehill  mineral."  .  .  .  (Cond.  7)  "Notwithstanding  that  the 
defenders'  patent  right  is  limited  by  the  terms  of  the  specification  to  the  obtaining  the 
products  therein]  mentioned  from  coal,  and  that  the  manufacture  of  those  products 
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from  bituminous  shale  was  public  property  at  and  prior  to  the  date  of  their  said  patent, 
the  defenders  have  for  a  long  time,  and  at  least  lor  the  whole  period  since  the  com- 
mencement of  the  year  1860,  most  falsely,  fraudulently,  and  maliciously  represented 
that  their  patent  gives  them  the  exclusive  privilege  of  manufacturing  and  obtaining 
paraffine  oil,  or  oil  containing  paraffine,  by  distillation  from  the  Torbanehill  mineral, 
which  they  term  Torbanehill  or  Boghead  coal,  or  Boghead  gas  coal,  in  order  to  give 
colour  to  their  assertion  of  an  exclusive  privilege  of  converting  the  same  into  parafBne 
oil.    And  they  have  at  various  times  during   the   aforesaid  period  threatened  to 
institute  legal  proceedings  against  parties  who  were  in  the  course  of  exercising  their 
lawful  right  of  manufacturing  paraffine  oil  from  the  Torbanehill  mineral,  upon  the 
pretext  that  such  manufacture  was  an  infringement  of  their  alleged  patent  right.  They 
have,  by  such  false,  fraudulent,  and  malicious  representations  and  threatened  pro- 
ceedings, induced  various  manufacturers  and  others  to  take  out  licenses  from  them, 
and  to  pay  them*  large  sums  of  money  as  lordship  for  the  privilege  of  applying  their 
patented  process  to  the  manufacture  of  paraffine  oil  from  the  "il^rbanenill  mineral ; 
and  they  have,  by  such  false,  fraudulent,  and  malicious  representations  and  thTea^ 
ened  proceedings,  prevented  various  manufacturers  [717]  ^^^  other  persons  from 
engaging  in  or  carrying  on  the  manufacture  of  paraffine  oil  from  the  Torbanehill 
mineral,  and  from  making  purchases  of  the  said  Torbanehill  mineral  from  the  pursuers ; 
by  all  which  the  market  value  of  the  pursuers'  mineral  estate,  and  of  the  mineral 
wrought  therein,  and  belonging  to  them,  has  been  greatly  depreciated,  and  the  sale 
thereof  impeded,  and  the  pursuers  injured  in  their  rights  as  mineral  proprietors  and 
otherwise,  as  hereinafter  more  particularly  set  forth.    The  defenders  knew  that  the 
said  representations  which  they  so  made  were  false ;  and,  in  particular,  they  knew 
that  their  patent  did  not  extend  to,  or  apply  to,  the  manufacture  of  oil  or  paraffine 
from  the  Torbanehill  mineral.    Counter  averments  denied."    (Cond.  8)  '*By  letter, 
dated  19th  December  1860,  sent  by  the  pursuer  Mr.  Gillespie  to  the  defender  Mr.' 
Young,  as  patentee,  and  as  one  of  the  partners  of  the  said  company  of  E.  W.  Binney 
and  Company,  and  E.  Meldrum  and  Company,  and  duly  received  by  him,  the  pursuer 
intimated  to  Mr.  Young  that  his  pretensions,  and  that  of  the  company  which  he 
represented,  to  the  exclusive  privilege  of  obtaining  paraffine  oil,  oil  containing  paraffine, 
and  paraffine,  from  the  Torbanehill  mineral,  in  virtue  of  his  patent  for  obtaining  thoee 
substances  from  coal,  and  that  his  representations  as  to  his  alleged  right  to  such 
exclusive  privilege,  had  injuriously  affected  his,  the  pursuer's,  rights  in  the  manner 
hereinbefore  set  forth,  to  his  great  loss,  injury,  and  damage,  and  he  thereby  certiorated 
the  said  defender  that  he  held  him  liable  in  damages  for  the  injury  sustained  by 
him  in  consequence  of  such  unfounded  pretensions  and  representations."    (Cond.  9) 
**  Since  the  receipt  of  the  pursuer's  letter,  and  during  the  whole  of  the  above-mentioned 
period,  the  defenders  have  continued,  falsely  and  maliciously,  to  circulate  and  publish 
their  representations  to  the  effect  that  the  manufacture  of  paraffine  oil  from  the  Tor- 
banehill mineral,  and  from  bituminous  shale,  was  protected  by  their  patent,  and  to 
threaten  legal  proceedings,  as  against  the  manufacturers  thereof.''    .    .     .     (Cond.  10) 
"  The  defenders  have  also,  since  the  date  of  the  pursuer's  letter,  being  from  about  tlie 
commencement  of  the  year  1861,  by  threats  of  legal  proceedings,  induced  the  company 
carrying  on  business  at  Cambuslang,  in  the  county  of  Lanark,  under  the  name  of 
Bain,  Carlile,  and  Company,  to  take  out  a  license  from  them  for  the  manufacture  of 
paraffine  oil  from  the  Torbanehill  mineral,  which,  in  the  agreement  with  Bain,  Carlile, 
and  Company  (as  in  their  other  contracts  and  proceedings),  they  termed  Torbanehill 
or  Boghead  coal,  to  give  colour  to  their  pretension  that  the  distillation  thereof  was 
protected  by  their  patent.     By  the  agreement  between  the  defenders,  E.  W.  Binney 
and  Company,  and  Bain,  Carlile,  and  Company,  it  was  provided  that  Bain,  Carlile,  and 
Company  should  pay  to  the  defenders,  Binney  and  Company,  royalties  or  lordships 
after  the  rate  of  fourpence  per  gallon  of  crude  oil,  or  product  of  the  distillation  of  the 
coal  manufactured  by  the  former  at  their  works  at  Cambuslang.     And  it  was  farther 
agreed,  that  the  minimum  produce  of  crude  oil  or  first  product  of  the  distillation  of 
coal  manufactured  from  the  Torbanehill  or  Boghead  coal  by  Bain,  Carlile,  and  Com- 
pany, should  be  held  to  be  eighty-five  gallons  per  ton  of  twenty  hundredweight.    On 
the  1st  February  1862  the  defenders  reduced  the  royalty  to  threepence  per  gallon, 
and  they  have  continued  to  exact  a  royalty  at  that  rate  to  the  present  time,  or  to  the 
expiration  of  their  patent." 

Similar  averments  were  made  regarding  other  companies, 
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Gond.  13  contained  a  statement  of  advertisements  inserted  by  the  defenders  in 
yarious  newspapers  in  the  autumn  of  1862,  and,  inkr  alia,  an  advertisement  in  the 
Times  of  2d  October  1862,  in  the  following  terms  : — "  Young's  Paraffine  Oil. — 
Young  and  others  t\  Fernie  (The  Mineral  Oil  Company). — All  persons  are  hereby 
cautioned  against  purchasing  or  selling  any  paraffine  oil,  by  whatsoever  name  it  may 
be  sold,  or  paraffine,  made  in  infringement  of  Mr.  James  Young's  patents,  and  against 
manufacturing  any  [718]  such  oil  or  paraffine,  as  proceedings  will  be  forthwith  taken 
against  any  person  who  may  be  found  to  be  so  offending."  (Signed)  "  J.  Henry 
Johnson,  47  Lincoln 's-Inn-Fields,  London,  W.C.,  solicitor  for  the  proprietors  of  Young's 
paraffine  oil  patents." 

They  further  averred : — (Cond.  15)  "  The  whole  of  the  defenders'  representations 
as  to  their  alleged  exclusive  privilege  of  obtaining  paraffine  oil  from  Torbanehill  mineral 
and  bituminous  shale  .  .  .  were,  and  are,  false  and  fraudulent,  and  those  repre- 
sentations, as  well  as  the  threats  of  legal  proceedings  above  mentioned,  were  made 
and  promulgated  fraudulently  and  maliciously,  and  in  rnala  fide,  for  the  purpose  of 
inducing  manufacturers  of  paraffine  oil  to  take  out  licenses  from  them  for  the  manu- 
facture thereof  from  Torbanehill  mineral,  on  condition  of  paying  a  royalty  or  lordship 
to  the  defenders,  and  therebv  to  secure  to  themselves,  by  fraud  and  by  false  and  malicious 
representations,  a  monopoly  of  the  manufacture  of  paraffine  oil  from  Torbanehill 
mineral,  to  the  loss  and  damage  of  the  pursuers,  they,  the  defenders,  well  knowing 
that  they  had  no  legal  right  to  such  monopoly.  Those  representations,  accordingly, 
had  the  effect  of  so  persuading  and  inducing  manufacturers  to  take  out  licenses  from 
the  defenders,  to  the  loss  and  damage  of  the  pursuers,  and,  in  particular,  the  several 
persons  and  companies  who,  as  already  mentioned,  were  induced  to  take  out  Ucenses 
trom  the  defenders,  were  induced  to  do  so  by  such  false,  fraudulent,  and  malicioiLS 
representations,  and  threats  of  legal  proceedings."  (Cond.  17)  "  The  following  are  the 
particulars  of  the  damages  claimed  by  the  pursuers.  In  consequence  of  the  defenders' 
said  representations  and  threats,  the  manufacture  of  paraffine  oil  from  Torbanehill 
mineral  was  almost  exclusively,  and,  for  a  considerable  part  of  the  time  to  which  the 
claim  applies,  was  altogether  confined  to  that  carried  on  by  the  defenders  themselves, 
and  a  few  other  manufacturers  to  whom  they  had  granted  licenses.  During  the  whole 
of  that  period,  the  defenders  have  exacted  a  lordship,  amounting  at  one  time  to  28s.  4d., 
and  afterwards  to  21s.  3d.  per  ton  of  20  cwt.,  on  all  Torbanehill  mineral  used  by  manu- 
facturers working  under  licenses  from  them.  Those  manufacturers  have  been  able 
to  sell  their  oils  in  the  market  at  the  same  price  as  the  defenders,  and  thus  the  defenders 
have  realised  upon  the  oil  manufactured  by  themselves  a  clear  profit  of  28s.  4d.  and 
21s.  3d.  per  ton  for  such  times  respectively,  in  addition  to  the  ordinary  profit  which 
they  would  make  in  common  with  other  manufacturers.  If  the  manufacture  had 
been  open  to  competition,  it  is  averred  that  many  other  persons  would  have  engaged 
in  the  manufacture,  to  whom  large  additional  quantities  of  the  mineral  would  have 
been  sold,  and,  in  consequence  of  the  competition,  a  higher  price  per  ton  would  have 
been  obtained  for  it.  The  pursuers,  under  an  agreement  with  their  lessees,  receive  as 
rent  one-seventh  of  all  the  out-put  of  the  mineral  wrought  on  their  estate,  and  under 
that  agreement  the  pursuers  received,  between  the  date  of  their  letter  to  Mr.  Young, 
above  narrated,  and  October  1864,  18,559^  tons  of  20  cwts.  of  Torbanehill  mineral. 
Irrespective  of  the  effect  of  the  defenders'  pretensions  and  representations  in  preventing 
competition,  the  exaction  of  lordship  by  them  caused  a  direct  pecuniary  loss  to  the 
pursuers,  equal  to  the  amount  of  the  lordship ;  and  it  is  averred  that,  but  for  the 
obligation  to  pay  lordship  to  the  defenders,  manufacturers  of  paraffine  oil  would  have 
been  able  to  pay,  and  would  have  paid,  an  increased  price  for  the  raw  material  equivalent 
to  the  amount  of  the  lordship,  and  the  sellers  of  the  mineral,  including  the  pursuers, 
would  have  been  in  a  position  to  obtain  from  purchasers,  and  would  have  obtained, 
such  increased  price.  The  pui-suers  accordingly  claim  from  the  defenders,  for  the 
depreciation  in  the  market  price  of  the  mineral  delivered  by  their  tenants  to  them, 
an  amount  per  ton  equal  to  the  lordships  exacted  by  the  defenders  from  manufacturers 
during  the  period  in  question.  The  charge  for  royalty  to  [719]  licensees,  made  by  the 
defender  previous  to  February  1862,  was  at  the  rate  of  288.  4d.  on  every  ton  of 
20  cwt.  of  the  mineral  used  for  the  purposes  of  distillation ;  and  from  the  beginning  of 
February  1862  to  the  expiration  of  the  patent,  the  charge  for  royalty  was  at  the  rate 
of  2  Is.  3d.  per  ton.  The  mineral  delivered  to  the  pursuers  by  their  mineral  lessees, 
from  September  1860  to  February  1862,  was  about  lOfiO^-^j^  tons,  and  the  damage 
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claimed  for  the  depreciation  thereof  being  equal  to  the  defenders'  lordship  upon  the 
same  quantity  at  28s.  id.  per  ton,  is     .....     £15,022     9     6 
The  mineral  delivered  from  February  1862  to  October  1864 
amounted  to  at  least  7955^V  toias,  and  the  damage  claimed 
for  depreciation,  being  at  the  rate  of  2  Is.  3d.  per  ton,  is  .  8,452  13    3 

£23,475     2     r 


The  pursuers  stated,  inter  alia,  the  following  pleas  : — (1)  The  invention  for  which 
the  defender  Mr.  Young  obtained  letters-patent  being  described  in  his  spedfication 
as  consisting  in  the  treatment  of  bituminous  coals  in  such  manner  as  to  obtain  there- 
from paraffine  oil,  and  oil  containing  paraffine,  it  cannot,  on  any  reasonable  construc- 
tion of  the  specification,  be  held  to  comprehend  the  obtaining  of  paraffine  oil  from 
bituminous  shale ;  and  the  representation  that  the  patent  applied  to  this  latter  kind 
of  mineral,  made  and  promulgated  by  the  defenders,  in  the  manner  and  for  the  pur- 
poses specified  in  the  condescendence,  is  a  fraud,  for  which  they  are  liable  in  damages. 
(2)  The  .Torbanehill  mineral  not  being  coal,  but  a  bituminous  shale,  as  condescended 
on,  the  manufacture  of  mineral  oils  and  paraffine  therefrom  was  not  and  is  not  an 
infringement  of  the  defenders'  patent-right ;  and  the  defenders  having  maliciously 
and  fraudulently  represented,  to  the  injury  of  the  pursuers,  that  such  manufactiue 
without  license  from  them  was  an  infringement  of  their  patent-right,  and  having 
maliciously  and  fraudulently  threatened  to  stop  such  manufacture  by  legal  proceedings, 
they  are  liable  in  damages  to  the  extent  concluded  for.  (3)  The  manufacture  of 
paraffine  oil,  or  oil  containing  paraffine,  by  the  destructive  distillation  of  bituminous 
shale,  having  been  patented,  and  the  invention  so  patented  being  public  property  at 
the  time  when  the  defenders*  patent  was  obtained,  no  reason  exists  for  a  flexible  con- 
struction of  the  term  bituminous  coal  in  the  specification,  on  the  alleged  ground  that 
the  principle  of  the  invention  is  applicable  to  the  distillation  of  bituminous  shale. 

The  defenders  stated,  inter  alia,  the  following  pleas  : — (1)  The  pursuers'  averments 
are  irrelevant,  and  insufficient  in  law  to  support  the  conclusions  of  the  summons. 
(2)  The  record  does  not  contain  any  good  ground  or  cause  of  action  against  the  de- 
fenders, and  they  are  entitled  to  absolvitor.  (3)  The  facts,  as  averred  by  the  pursuers, 
do  not  shew  that  any  legal  wrong  or  injury  was  done  to  them  by  the  defenders,  or 
that  the  pursuers  have  sustained  any  legal  wrong  or  injury  in  respect  of  which  the 
defenders  are  liable  to  them  in  damages. 

The  Lord  Ordinary,  on  the  19th  December  1865,  pronounced  the  following  inter- 
locutor : — "  Having  heard  counsel  for  the  parties,  and  considered  the  closed  record, 
sustains  the  first,  second,  and  third  pleas  in  law  for  the  defenders :  Finds  that  the 
pursuers  have  not  set  forth  any  relevant  ground  of  action  :  Dismisses  the  action,  and 
decerns  :  Finds  the  pursuers  liable  in  expenses  :  Allows  an  account  thereof  to  be  given 
in,  and  when  lodged,  remits  the  same  to  the  Auditor  to  tax,  and  report."* 

*  "  Note. — ^The  alleged  wrong  for  which  damages  are  sought  is,  that  the  defenders 
diminished  the  marketable  value  of  that  portion  of  the  pursuers'  excavated  mineral 
which  came  into  their  own  hands,  as  lordship  from  their  tenants.  This  is  [720]  said 
to  have  happened  partly  by  persons  being  deterred  altogether  from  purchasing  the 
mineral  from  the  pursuers,  and  partly  by  others  who  did  purchase  being  led  to  offer 
a  smaller  price  than  they  would  have  given  if  it  had  not  been  for  the  proceeding  com- 
plained of.  The  mode  in  which  the  defenders  are  said  to  have  caused  this  injury  is, 
that  they  wrongfully  represented  that  their  patent  comprehended  the  maniifacture 
of  paraffine  oil  from  the  pursuers'  mineral,  so  that  it  could  not  be  le^lly  carried  on 
without  a  license  from  them,  for  which  they  charged  a  lordship,  and  that  they  thus 
induced  the  persons  who  purchased  from  the  pursuers  to  pay  that  lordship,  thereby 
diminishing  the  price  which  they  could  aiford  to  give  for  the  mineral,  and  deterred 
others  from  purcluising  at  all  by  the  belief  that  they  would  Iw  liable  to  this  tax. 

*'  The  Lord  Ordinary  does  not  think  that  this  is  a  go<xl  gn)und  in  law  for  claiming 
reparation,  or  that  it  is  made  so  by  averring  that  the  representations  complained  of 
were  made  falsely,  fraudulently,  and  maliciously.  The  false  representation  relied  on 
by  the  pursuers  seems  to  consist  in  what  they  allege  to  have  been  stated  by  the 
defenders,  both  as  to  the  scope  of  their  patent,  and  as  to  the  mineralogical  character 
of  the  pursuers'  mineral.    These  are  separate  and  distinct  representations.     As  to  the 
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[720]  The  pursuers  reclaimed,  and  argued ; — The  defenders'.jmtent  extended  only 
to  the  manufacture  of  paraffine  oil  and  paraffine  from  coal,  and  it  is  [721]  not  disputed 
that  the  defenders  represented  that  their  patent  gave  them  the  exclusive  right  to 
manufacture  paraffine  oil  and  paraffine  from  the  Torbanehill  mineral.  The  pursuers 
undertake  to  prove  that  in  point  of  fact  their  mineral  is  not  a  coal,  and  further,  that 
the  defenders,  in  representing  that  their  patent  did  extend  to  the  manufacture  of 
paraffine  oil  or  paraffine  from  the  pursuers'  mineral,  did  so  falsely,  knowing  that  the 
said  mineral  was  not  a  coal,  but  a  different  substance, — viz.  a  shale.  The  pursuers 
are  not  bound  to  say  how  the  defenders  came  to  know  that  the  Torbanehill  mineral 
was  not  a  coal  but  a  shale  ;  they  aver  the  fact,  and  undertake  to  prove  that  somehow 
or  other  the  defenders  did  know  it.  The  only  further  averment  requisite  to  give 
relevancy  to  the  pursuers*  case  is,  that  they  have  suffered  damage  in  consequence 
of  the  false  assertions  made  by  the  defenders.  The  present  case  is  analogous  to  the 
cases  known  in  England  under  the  name  of  "  slander  of  title,"  and  the  principle  upon 
which  remedy  is  given  in  these  cases  in  England  is  recognised  in  the  law  of  Scotland. 
The  pursuers'  claim  is  not  for  remote  or  consequential  damages.  It  is  for  the  precise 
sura  by  which  they  are  the  poorer  in  consequence  of  the  wrong  done  them  by  the 
defenders.  They  measure  the  amount  of  damage  which  they  have  sustained  by  the 
amount  of  lordship  which  the  defenders  exacted  from  purchasers,  and  they  undertake 
to  prove  that  amount  of  loss.* 

former,  it  would  be  a  strong  thing  to  hold  that  an  assertion  openly  made  upon  such 
a  matter  as  the  construction:  of  a  patent,  which  admitted  of  being  immediately  ex- 
amined, and  confuted  if  wrong,  should  be  the  subject  of  an  action  of  damages,  to  turn 
upon  this  question  of  construction.  On  the  other  hand,  the  character  of  the  pursuers' 
mineral  is  matter  of  scientific,  as  the  construction  of  the  patent  is  matter  of  legal  opinion. 
It  is  not  said  that  any  underhand  statements  were  made,  against  which  the  pursuers 
could  not  protect  themselves.  On  the  contrary,  the  pubHcity  of  the  defenders'  pro- 
ceedings is  matter  of  complaint,  and  the  falsehood  of  the  statements  only  consists  in 
giving  such  a  classification  of  the  mineral  as  might  seem  to  bring  it  within  the  patent. 
The  mere  assertion  involved  in  these  statements,  however  false,  would  not  give  rise  to 
a  claim  for  damages,  such  as  arises  in  a  case  of  slander,  where  damage  is  presumed 
from  the  falsehood  and  defamatory  nature  of  the  statement.  If  a  claim 'of  damage 
can  arise  from  such  an  assertion,  it  must  be  rested  upon  specific  injury,  as  having 
been  thereby  caused  to  the  pursuers.  The  injury  to  the  pursuers  is  thus  of  the  essence 
of  such  an  action.  But  in  this  essential  element  the  present  case  is,  in  the  opinion 
of  the  Lord  Ordinary,  altogether  defective.  The  complaint  is,  that  the  defenders, 
by  their  representations,  prevented  the  Torbanehill  mineral  from  being  purchased 
at  all  for  the  manufacture  of  paraffine  oil,  or  from  being  purchased  at  its  intrinsic 
value.  But  if  the  statements  of  the  pursuers  are  true,  this  could  only  arise  from  the 
parties  concerned  causelessly  yielding  to  the  defenders'  representations.  The  defenders 
could  not  be  liable  in  damages  for  the  pursuers  allowing  themselves  to  be  deterred  from 
manufacturing  their  own  mineral  by  statements  which  they  themselves  knew  to  be 
erroneous.  The  action  is  therefore  necessarily  laid  upon  the  allegation  that  other  jmrties 
were  deterred  from  purchasing  the  mineral,  or  giving  a  good  price  for  it.  But  it  appears 
to  the  Lord  Ordinary  that  this  is  eminently  a  case  of  consequential  damage.  The  injury 
resulted,  according  to  the  pursuers'  own  case,  from  these  parties  allow^ing  themselves  to  be 
misled  on  a  matter  as  to  which  they  were  as  much  in  a  position  to  judge  as  the  defenders. 

"  The  pursuers  found  much  on  their  averment  that  the  defenders  acted  falsely, 
fraudulently,  and  maUciously.  The  Lord  Ordinary  thinks  that  some  such  words 
would  be  necessary  to  give  relevancy  to  the  statement  in  such  a  case,  if  it  were  other- 
wise sufficient.  But  it  does  not  appear  to  him  that  it  can  supply  the  absence  of  essential 
elements  of  a  claim  for  reparation,  which  he  holds  to  be  wanting  in  the  present  case. 

"  Reference  was  made  by  the  pursuers  to  the  English  action  of  slander  of  title. 
The  Lord  Ordinary  does  not  doubt  that  the  general  principle  on  which  that  remedy 
is  founded  is  recognised  by  the  common  law  of  Scotland,  but  he  does  not  think  that 
the  present  case  falls  under  it.  The  cases  quoted  in  the  passage  referred  to  (Mr. 
Addison's  work  on  Wrongs,  p.  711),  indicate  that  in  England  the  principle  is  defined 
and  limited  in  a  way  not  favourable  to  the  relevancy  of  this  action." 

*  Addison  on  Wrongs,  p.  711,  and  cases  quoted  there;  Garret  v.  Taylor,  Croke's 
Report*?,  vol.  ii.  p.  5G7. 
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Argued  for  the  defenders ; — It  is  matter  of  notoriety  that  the  scientific  world  is 
pretty  evenly  divided  as  to  what  the  true  difference  is  between  a  coal  and  a  shale, 
and  the  Cburt  may  take  notice  of  matters  of  notoriety  without  these  being  submitted 
to  evidence.  It  cannot  therefore  be  said  that  the  Torbanehill  mineral  is,  as  a  matter 
of  fact,  either  a  coal  or  a  shale,  but  only  as  a  matter  of  scientific  opinion.  Now,  the 
defenders  are  not  said  to  have  had  any  special  means  of  knowled^  as  to  the  correct 
scientific  classification  of  the  Torbanehill  mineral  as  a  coal  or  a  shale,  and  all  that  they 
can  be  said  to  have  done  is  to  have  informed  the  public  that  they  held  that  their  patent 
gave  them  the  right  to  the  exclusive  manufacture  of  paraffine  oil  and  paraffine  from 
the  Torbanehill  mineral,  and  that  they  would  take  the  proper  legal  means  to  protect 
that  right.  That  was  a  proceeding  which  the  defenders  were  quite  entitled  to  take. 
Further,  the  damage  alleged  is  of  so  consequential  and  remote  a  kind  that  it  would, 
if  it  could  be  maintained,  give  an  action  to  all  the  world  as  well  as  to  the  pursuers.* 

Lord  Justice-Clerk. — My  Lords,  we  have  heard  a  great  deal  of  very  ingenious 
argument  in  support  of  the  relevancy  of  this  action,  and  indeed  the  arguments  on 
both  sides  of  the  bar  have  been  very  learned  and  very  instructive.  But  it  appears 
to  me  that  the  decision  of  the  question  before  us  rests  upon  the  very  clearest  principles, 
and  is  attended  with  no  difficulty  whatever. 

The  pursuer  of  the  action,  Mrs.  Gillespie,  is  the  proprietrix  of  an  estate  in  the 
Bathgate  district,  which  produces  in  great  abundance  the  substance  of  which  we  have 
heard  a  great  deal  in  this  Court,  and  that  mineral  substance  is  very  rich  in  bitumen, 
and  is  the  most  valuable  mineral  used  for  the  manufacture  of  paraffine  and  of  paraffine 
oil.  The  defender  Mr.  Young  was  the  patentee  under  certain  letters-patent,  dated  the 
17th  of  October  1850,  now  of  course  expired,  for  certain  improvements  in  the  treat- 
ment of  bituminous  minerals,  and  he  describes  this  invention  in  his  patent  as  consisting 
"  in  treating  bituminous  coal  in  such  manner  as  to  obtain  therefrom  an  oil  containing 
paraffine,  which  I  call  paraffine  oil,  from  which  oil  I  obtain  paraffine."  The  first  im- 
Iiortant  averment  made  by  the  pursuer  is  this  (condescendence  5) — "  The  Torbanehill 
mineral  of  the  pursuer's  estate  is,  as  already  mentioned,  a  peculiar  species  of  bituminous 
shale,  and  is  not  in  fact,  or  in  contemplation  of  law,  comprehended  under  the  term 
'  coal,'  used  in  the  specification  of  the  defender  Mr.  Young's  invention."  Now,  I  think 
it  is  of  the  greatest  [722]  importance  to  understand  precisely  what  this  averment 
means,  because  it  lies  at  the  foundation  of  the  whole  case. 

The  pursuers  say  that  it  is  not  a  fact  that  the  mineral  belonging  to  them  is  compre- 
hended under  the  term  "  coal,"  or,  in  other  words,  that  it  is  a  fact  that  it  is  not  coal. 
What  is  meant  by  that  plainly  is,  that  according  to  a  correct  scientific  classification,  this 
mineral  substance  is  not  a  coal  but  a  shale.  It  is  not  said  that  such  a  scientific  classifica- 
tion is  a  matter  entirely  settled  in  the  scientific  world,  and  that  everybody  has  accepted 
as  true  and  sound  a  classification  which  excludes  this  mineral  from  the  class  coal.  That 
i8  not  alleged,  and  it  is  matter  of  notoriety  that  that  is  the  subject  of  great  controversy 
and  dispute.  Therefore,  to  say  that  it  is  a  matter  of  fact  that  this  substance  is  not  coal 
is  merely  to  say  that  in  the  opinion  of  the  pursuers,  as  scientific  persons,  or  their  scientific 
advisers,  it  is  not  coal,  although  in  the  opinion  of  multitudes  of  other  persons  it  is.  That 
is  the  whole  meaning  of  the  averment.  The  next  statement  which  I  think  very  material 
to  be  attended  to  in  dealing  with  this  record,  is  a  statement  directly  bearing  upon  the 
knowledge  and  good  faith  of  the  defenders.  They  say,  in  the  seventh  article  of  the  con- 
descendence, that  the  defenders  "  falsely,  fraudulently,  and  maliciously  represented  that 
their  patent  gives  them  the  exclusive  privilege  of  manufacturing  and  obtaining  paraffine 
oil,  or  oil  containing  paraffine,  by  distillation  from  the  Torbanehill  mineral,  which  they 
term  Torbanehill  or  Boghead  coal,  or  Boghead  gas  coal,  in  order  to  give  colour  to  their 
assertion  of  the  exclusive  privilege  of  converting  the  same  into  paraffine  oil."  And 
further  down — "  The  defenders  knew  that  the  said  representations  which  they  so  made 
were  false;  and,  in  particular,  they  knew  that  their  patent  did  not  extend  to,  or  appl\ 
to,  the  manufacture  of  oil  or  paraffine  from  the  Torbanehill  mineral."  Now,  there  is  no 
doubt,  and  it  does  not  seem  to  be  disputed  by  the  defenders,  that  they  did  and  do  repre- 
sent that  their  patent  gave  them  an  exclusive  privilege  of  manufacturing  and  obtaining 
paraffine  oil  from  this  Torbanehill  mineral,  because  they  held  it  to  be  a  coal,  and  they  had 
under  their  patent  the  exclusive  privilege  of  manufacturing  and  obtaining  paraffine  oil 
from  all  manner  of  coal.    But  then  the  pursuers  say  that  this  representation  of  the 

*  Stair,  iv.  45,  sects.  3  and  4  ;  Ersk.  iv.  2,  sect.  33. 
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defenders  was  false.  We  must  go  back  to  the  previous  averment  for  the  purpose  of  ascer- 
taining what  they  mean  by  the  term "  false " ;  and  the  term  "  false "  is  used  in  an  unusual, 
and  I  am  almost  tempted  to  say  an  irrelevant  meaning,  just  as  the  word  "  fact "  in  the 
former  averment  was  used  in  a  strange  meaning  in  a  judicial  proceeding.  The  fact  which 
was  misrepresented  was  matter  of  opinion,  and  therefore  the  falsehood  which  is  alleged 
against  the  defenders  with  reference  to  that  must  be  something  not  against  fact,  in  the 
ordinary  sense  of  the  term,  but  against  opinion  ;  it  may  be  more  or  less  settled  opinion, 
but  still  nothing  but  opinion,  and  that  the  opinion,  instead  of  being  settled,  is  very 
unsettled,  I  have  already  said  is  matter  of  notoriety.  Therefore,  when,  after  saying 
that  this  representation  is  false, — which  can  only  mean  what  I  have  now  explained, — 
they  go  on  in  subsequent  articles  to  say  that  this  is  calumnious  and  malicious,  and  in 
bad  faith,  we  must  take  these  epithets  as  purely  ornamental,  because  they  have  reference 
to  nothing  more  in  substance  than  has  now  been  explained.  The  representations 
which  are  specially  charged  against  Mr.  Young  are  contained  chiefly  in  advertisements 
and  cautions  which  he  addressed  to  various  manufacturers  of  paraffine  oil,  telling  them 
that  they  were  not  entitled,  and  that  it  would  be  a  violation  of  his  patent  if  they  did 
manufacture  paraffine  oil  from  this  kind  of  mineral,  without  taking  a  licence  from  him. 
These  views  of  the  defenders  they  proceeded  to  enforce  by  threatening  judicial  proceed- 
ings, and  apparently  also,  in  one  case  at  least,  by  resorting  to  judicial  proceedings  in 
England  before  Vice- Chancellor  Stuart ;  and  there  were  constant  advertisements  in  the 
newspapers  asserting  the  right,  which  the  defenders  still  assert,  and  warning  all  and 
sundry  that  if  they  manufactured  paraffine  oil  from  the  Torbanehill  mineral,  without 
their  licence,  they  would  subject  themselves  to  a  prosecution.  Now,  here  is  the  con- 
clusion that  the  pursuers  draw  from  these  various  statements  in  detail.  They  say,  in 
the  13th  article  of  the  condescendence — "  By  these  advertisements  the  defenders  meant 
to  represent,  and  did  represent,  that  the  manufacture  of  paraffine  oil  from  bituminous 
shale,  such  as  the  Torbanehill  mineral,  was  an  infringement  of  the  patent  granted  to 
Mr.  Young  as  aforesaid,  and  that  persons  purchasing  or  selling  paraffine  oil  obtained 
from  bituminous  shale,  such  as  the  Torbanehill  mineral,  or  manufacturing  oil  so 
obtained,  were  liable  to  civil  prosecution  for  an  [723]  infringement  of  their  patent. "  Now, 
up  to  this  point  of  the  record  we  really  have  got  nothing  beyond  this,  that  Mr.  Young, 
the  defender,  being  in  possession  of  a  patent  for  manufacturing  paraffine  and  paraffine 
oil  from  coal  of  all  kinds,  did  maintain  publicly  and  repeatedly  that  that  patent  gave  him 
the  exclusive  right  of  manufacturing  or  authorising  the  manufacture  of  paraffine  and 
paraffine  oil  from  the  Torbanehill  mineral,  and  that  that  representation  upon  his  part 
was  against  the  true  scientific  classification  of  this  mineral,  and  was  in  that  sense,  but  in 
that  sense  only,  a  false  representation.  Now,  what  is  the  conclusion  that  is  drawn  from 
all  this  1  It  is  that  this  had  the  effect  of  depreciating  the  price  of  the  pursuers'  mineral 
in  the  market,  and  I  daresay  it  may  have  had  that  effect.  1  assume  that  to  be  so.  There 
are  a  great  many  indirect  effects  produced  by  the  granting  of  letters-patent,  which  are 
inconveniently  injurious  to  individuals,  operating  as  restrictions  upon  the  freedom  of 
trade  ;  and  so  far  does  this  go  that  the  patent-laws  are,  in  the  opinion  of  a  great  many 
persons,  very  inexpedient  laws,  and  ought  to  be  repealed.  But  so  long  as  they  exist  it 
is  plain  that  no  patent  can  be  granted  without  infficting  a  certain  amount  of  inconveni- 
ence or  hardship  upon  individuals  other  than  the  patentee,  and  without  operating  a 
certain  restriction  upon  the  freedom  of  trade ;  and  where  that  is  the  case  there  can  be 
just  as  little  doubt  that  the  existence  of  such  rights  is  calculated  to  have  indirectly  an 
effect  upon  the  state  of  the  market  for  the  raw  materials  of  that  manufacture  in  con- 
nection with  which  the  patent  is  granted.  But  why  any  person  who  has  a  patent,  and  who 
is  maintaining,  in  consistency  with  the  opinion  of  one-half  of  the  world,  and  against  the 
opinion  of  the  other  half  of  the  world,  that  his  patent  covers  a  particular  manufacture, 
is  to  be  made  responsible  for  all  the  effects  that  it  shall  have  upon  the  state  of  the  market 
of  the  various  materials  of  the  manufacture  to  which  his  patent  applies,  is  to  me  per- 
fectly unintelligible.  I  cannot  trace  the  steps  by  which  the  process  of  reasoning  is  con- 
ducted at  last  to  such  a  conclusion  as  that  he  is  to  be  answerable  for  all  that.  It  seems 
to  me  that  if  anybody  is  to  be  answerable  for  that  it  must  be  the  Queen,  or  the  law  of 
the  country,  from  whom  this  patent  right  flowed ;  because  all  patents  whatever,  as  we 
know  very  well,  are  liable  to  different  constructions.  The  precise  limits  of  a  patent  are 
very  difficult  sometimes  to  ascertain ;  the  validity  or  the  invalidity  of  a  patent  is  a 
matter  of  great  difficulty  sometimes  to  settle ;  but  is  a  patentee  to  take  his  patent, 
and  work  upon  it,  and  to  enforce  it  against  the  lieges,  always  under  this  penalty,  that  if 
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ia  the  end  he  shall  be  found  to  be  wrong  to  any  extent  as  to  the  nature  of  the  right 
which  he  has  been  setting  up  and  maintaining,  he  shall  be  answerable  for  all  the  conse- 
({uences  of  what  he  has  done,  no  matter  how  indirect  and  remote  these  consequences 
may  be  ]  Such  a  thing  as  that  really  never  was  heard  of.  Now,  to  illustrate  this, 
just  let  us  see  what  is  the  mode  in  which  the  pursuers  try  to  work  out  their  claim  of 
damages  upon  the  foundation  that  I  have  thus  endeavoured  to  explain.  They  say,  in 
the  1 7th  article  of  the  condescendence, — **  The  following  are  the  particulars  of  the 
damages  claimed  by  the  pursuers.  In  consequence  of  the  defenders*  said  representa- 
tions and  threats,  the  manufacture  of  parafHne  oil  from  Torbanehill  mineral  was  almost 
exclusively,  and  for  a  considerable  part  of  the  time  to  which  the  claim  applies,  was 
altogether  confined  to  that  carried  on  by  the  defenders  themselves,  and  a  few  other 
manufacturers  to  whom  they  had  granted  licences."  Then  they  go  on  to  specify  the 
licence-duty,  which  they  call  a  lordship,  a  name  which  is  a  Uttle  calculated  to  mislead 
in  reading  these  averments ;  and  then  they  proceed — "  If  the  manufacture  had  been 
open  to  competition,  it  is  averred  that  many  other  persons  would  have  engaged  in  the 
manufacture,  to  whom  large  additional  quantities  of  the  mineral  would  have  been  sold, 
and  in  consequence  of  the  competition  a  higher  price  per  ton  would  have  been  obtained 
for  it."  Now,  to  be  called  an  averment,  that  is  one  of  the  most  speculative  and  hypo- 
thetical sentences  I  ever  read.  If  this  claim  upon  the  part  of  Mr.  Young  had  not  been 
made,  certain  consequences  would  have  followed — more  persons  would  have  been 
engaged  in  the  manufacture.  How  do  we  know  that,  or  how  can  anybody  say  that 
now  at  this  period  of  time  1  How  can  we  say  how  many  would  have  been  engaged  in 
it,  or  how  can  we  say  what  might  have  been  the  consequence  of  that  patent  being  set 
aside  altogether  ]  Nobody  can  tell ;  and  accordingly,  not  only  are  additional  persons 
to  be  engaged  in  the  manufacture,  in  consequence  of  the  withdrawal  of  this  patent 
right,  but  in  consequence  of  that  competition  a  higher  price  per  ton  would  [724]  have 
been  obtained,  there  being  no  other  possible  elements  that  could  ever  be  taken  into 
consideration  in  influencing  the  market  in  these  circumstances.  That  really  seems  to 
be  the  meaning  of  it.     Further  on  they  say — "  Irrespective  of  the  effect  of  the  defenders' 

Eretensions  and  representations  in  preventing  competition,  the  exaction  of  lordship 
y  them  caused  a  direct  pecuniary  loss  to  the  pursuers,  equal  to  the  amount  of  the  lord- 
ship ;  and  it  is  averred,  that  but  for  the  obligation  to  pay  lordship  to  the  defenders, 
manufacturers  of  paraffine  oil  would  have  been  able  to  pay,  and  would  have  paid,  an 
increased  price  for  the  raw  material  equivalent  to  the  amount  of  the  lordship ;  and  the 
sellers  of  the  mineral,  including  the  pursuers,  would  have  been  in  a  position  to  obtain 
from  purchasers,  and  would  have  obtained,  such  increased  price."  Now,  I  must  take 
the  hberty  of  saying  that  this  does  not  appear  to  me  to  be  averment  at  all.  I  think  it 
is  speculation,  and  I  think  it  is  unsound  speculation,  if  I  know  anything  at  all  about 
political  economy.  But  it  is  enough  to  say  that  it  is  speculation,  and  speculation  merely, 
and  not  matter  of  fact.  "  The  pursuers  accordingly  claim  from  the  defenders  for  the 
depreciation  in  the  market  price  of  the  mineral  deUvered  by  their  tenants  to  them,  an 
amount  per  ton  equal  to  the  lordship  exacted  by  the  defenders  from  manufacturers 
during  the  period  in  question,"  and  that  is  what  they  call  direct  damage.  It  appears 
to  me  to  be  remote  and  consequential  damage  to  a  degree  that  I  do  not  think  I  ever  saw 
equalled  in  a  record  in  this  Court.  Further — and  this  is  the  last  averment  which  I 
think  it  necessary  to  advert  to — they  say  in  the  18th  article  of  the  condescendence  that 
only  a  small  portion  of  their  sales  *"  were  made  to  parties  carr3dng  on  the  manufacture 
in  question  in  this  country.  The  far  greater  portion  of  the  sales  were  made  with  a  view 
to  shipment  to  foreign  countries.  Although  out  of  Great  Britain  the  manufacture  of 
paraffine  oil  was  free,  and  the  price  of  the  raw  material  was  consequently  higher  than 
in  the  United  Kingdom,  the  pursuers'  loss  was  practically  the  same,  whether  their 
sales  were  made  for  home  consumption  or  for  exportation,  as  the  price  paid  in  this  country 
by  exporters  was  at  least  equal  to  the  difference  between  the  foreign  market  price  and 
the  cost  of  freight  and  shipment,  which  costs  of  shipment  ranged  from  148.  to  30s,  per 
ton,  according  to  the  port  of  shipment."  Now,  if  your  Lordships  understand  that,  you 
have  greatly  the  advantage  of  me,  because  I  am  totally  incapable  of  following  it.  How 
it  comes  that  the  price  of  this  mineral  in  foreign  countries,  where  the  manufacture  is 
free,  is  affected  by  the  existence  of  the  patent  right  in  this  country  to  the  precise  amount 
of  the  freight  which  is  charged  for  transporting  it  from  this  country  to  the  foreign 
country,  is  a  depth  of  political  economy  which  I  cannot  see  my  way  to ;  and  that  aver- 
ment also  appears  to  me  therefore,  for  that  and  other  reasons,  to  be  entirely  irrdevant 
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The  result  of  the  whole  is  simply  this — that  this  is  a  case  where  an  attempt  is  made  to 
elaim  remote  and  consequential  damages  arising  from  the  assertion  of  a  legal  right  by  u 
patentee,  rested  upon  what  the  pursuers  represent  to  be  a  very  unsound  opinion  as  to  a 
matter  of  science  or  scientific  classification ;  and  I  think  it  is  quite  enough  so  to  describe 
the  action  to  satisfy  any  one  that  it  must  be  unfounded  and  irrelevant. 

Lord  Cowan. — I  have  very  little  to  add  to  what  your  Lordship  has  stated.  From 
an  early  period  of  the  discussion  I  l)ecame  satisfied  that  the  grounds  on  which  the 
Lord  Ordinary  has  decided  this  case  were  really  invulnerable.  We  had  a  very  able 
argument  from  Mr.  Asher,  but  he  in  vain  attempted  to  impugn  the  grounds  stated 
in  his  Lordship's  note.  The  passage  in  the  note  which  I  particularly  advert  to  is  where 
his  Lordship  s&ys — **  On  the  contrary,  the  publicity  of  the  defenders*  proceedings  is 
matter  of  comphdnt ;  and  the  falsehood  of  the  statements  only  consists  in  giving  such 
a  classification  of  the  mineral  as  might  seem  to  bring  it  within  the  patent.  The  mere 
assertion  involved  in  these  statements,  however  false,  would  not  give  rise  to  a  claim 
for  damages,  such  as  arises  in  a  case  of  slander,  where  damage  is  presumed  from  the 
falsehood  and  defamatory  nature  of  the  statement.  If  a  claim  of  damage  can  arise 
from  such  an  assertion,  it  must  be  rested  upon  specific  injury,  as  having  been  thereby 
caused  to  the  pursuers.  The  injury  to  the  pursuers  is  thus  of  the  essence  of  such  an 
action.  But  in  this  essential  element  the  present  case  is,  in  the  opinion  of  the  Lord 
Ordinary,  altogether  defective."  That  is  precisely  my  opinion.  And  then  it  is  added 
— **  It  appears  to  the  Lord  Ordinary  that  this  is  eminently  a  case  of  consequential 
damage."  I  am  entirely  of  that  opinion ;  but,'  concurring  with  the  more  general 
grounds  which  your  Lordship  has  stated,  I  have  no  doubt  that  the  Lord  Ordinary's 
interiocutor  is  perfectly  sound. 

[725]  Lord  Benholiie. — I  think  the  Court  is  very  much  indebted  to  your  Lord- 
ship for  the  masterly  analysis  of  the  averments  upon  which  this  claim  of  damage  is 
founded,  and  of  the  distinction  between  fact  and  opinion,  which  I  think  it  is  impos- 
siMe  to  get  over.  I  shall  not  have  the  presumption  to  say  anything  in  addition  to 
what  your  Lordship  has  said  on  that  part  of  the  case.  I  shall  merely  state  that  there 
is  one  view  which  has  always  impressed  my  own  mind — viz.  that  upon  the  statement 
of  the  pursuer,  his  conduct  has  been  of  this  kind, — that  knowing  that  there  were 
pretensions  on  the  part  of  the  defender  which  might  depreciate  the  value  of  his  mineral 
in  the  market,  he  took  no  effectual  step  to  remove  that  impression,  but  voluntarily 
went  on  to  sell  his  mineral,  subject  to  that  depreciatory  impression  in  the  public  mind,  i 

knowing,  as  he  must  have  known,  that  the  market  was  thereby  lowered.     And,  after  1 

all,  when  he  has  sold  his  mineral,  and  the  patent  is  out,  he  now  comes  forward  and  i 

says — *"  I  claim  the  difference  of  price  that  I  might  have  got,  had  I,  previous  to  seUing,  | 

taken  the  proper  steps  to  remove  the  impression  on  the  public  mind."    I  think  that  I 

is  a  strong  circumstance  to  be  taken  into  account. 

Lord  Neayes. — I  am  of  the  same  opinion.    I  think  there  is  no  relevancy  in  this 
case.    We  must  look  to  the  whole  nature  of  it,  and  ought  not  to  entertain  the  action 
without  seeing  that  substantial  grounds  are  alleged  for  it.    The  pursuer  is  the  pro- 
prietor of  a  certain  mineral,  and  the  defender  is  or  was  the  holder  of  an  undisputed  I 
patent.    The  defender  professed  to  take  a  certain  view  of  his  rights  under  that  patent,  | 
and  on  that  footing  he  put  forward  certain  cautions  to  those  who  might,  without                        j 
such  a  caution,  become  infringers  of  that  patent  in  his  view  of  it,  and  warns  them  not                        \ 
to  incur  the  consequences  of  such  infringement.    In  itself,  and  prima  facie,  there  is                        | 
no  doubt  that  that  is  not  only  a  legitimate  and  lawful,  but  a  laudable  thing  to  do.    It                        , 
is  a  laudable  thing  for  a  man  who  is  meaning  to  enforce  his  patent  in  a  particular                         j 
manner,  to  warn  others  against  incurring  the  consequences  of  infringement,  rather                        ■ 
than  to  lie  by  and  let  them  incur  the  consequences,  and  then  come  upon  them  ^vith                        | 
claims  of  damages.    Therefore  such  cautions  or  intimations  are  truly  what  may  be                        i 
called  operations  in  suo,  in  which  the  party  depreciating  nothing  else,  and  saying  nothing                         j 
against  any  other  human  being,  puts  forward  substantively  a  statement  of  his  pre- 
tensions,  and  warns  the  public  not  to  incur  the  consequences  of  infringement.    The                        | 
statement  is  not  accompanied  by  any  private  underhand  act,  or  by  anything  of  a  kind 
shewing  fraud  on  the  face  of  it.    The  question  is,  are  we  to  subject  the  party  in  damages                        , 
to  the  pursuers  for  the  consequence  that  those  to  whom  the  cautions  were  addressed, 
acquiesced  in  them,  and  amicably,  or  after  commencing  litigation,  complied  with  his 
terms  ?    That  is  the  nature  of  the  present  action.    The  only  malice  alleged  is,  that 
the  defender  wanted  to  extend  his  patent  as  much  as  he  could ;  but  the  mode  of  his 
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doing  so  is  not  stated  to  be  of  such  a  nature  as  can  be  considered  illegal.  It  is  said 
— ^"  You  knew  that  this  mineral  was  not  coal."  I  shall  not  impair  the  effect  of  your 
Lordship's  observations  on  that  point  by  adding  one  word  to  them.  You  have  shewn 
the  distinction  between  matters  of  proper  fact,  which  can  be  the  subject  of  certain 
knowledge,  and  mere  opinion  or  belief  in  scientific  inferences  or  classifications.  Even 
a  scientific  inference  is  nearer  the  character  of  a  fact  than  a  scientific  classification 
is ;  for  a  scientific  classification  is  an  arbitrary  matter,  which,  unless  it  be  positively 
alleged  that  it  is  quite  well  understood  and  universally  recognised,  can  never  be  matter 
of  fact.  But  if  that  had  been  the  case,  the  pursuers  would  have  got  into  this  dilemma, 
that  if  the  classification  was  perfectly  well  recognised,  nobody  could  have  been  taken 
in  by  the  defenders*  statement  on  the  subject.  Supposing  that  those  traders  them- 
selves, who  struck  their  flag  and  complied  with  the  defenders*  terms,  had  brought 
an  action  of  damages,  I  cannot  see  that  they  would  have  any  groimd  for  it,  though 
it  might  have  been  found  out  that  the  patent  did  not  extend  to  this  mineral.  They 
chose  voluntarily  to  give  in,  and  have  themselves  to  thank  for  the  result.  No  doubt, 
if  interdict  had  been  obtained  against  them  conditionally,  upon  caution  to  pay  damages, 
that  would  have  been  a  condition  prescribed  with  reference  to  the  parties  put  imder 
the  interdict ;  but  that  is  not  the  case  we  have  here.  It  is  not  these  parties  who  are 
coming  forward ;  it  is  a  proprietor  of  the  raw  material,  who  was  not  put  imder  inter- 
dict, nor  in  any  way  interfered  with.  He  was  neither  prevented  from  selling  his  article, 
nor  compelled  to  sell  it.  If  the  defenders'  announcement  that  it  could  only  be  used 
in  a  particular  way  by  the  [726]  buyer  could  be  made  the  groimd  of  an  action  of 
damages,  I  do  not  see  why  all  the  persons  who  might  have  been  purchasers  of  parafiine 
oil  made  from  this  coal,  might  not  equallv  bring  actions  of  damages  for  the  manufacture 
of  it  being  prevented.  The  idea  that  the  proprietor  of  the  raw  material,  who  is  not 
prevented  from  selling  it,  or  forced  to  sell  it,  can  afterwards  make  a  claim  for  the  whole 
license  paid  to  the  patentee,  as  damage  due  to  him,  is,  I  conceive,  totally  out  of  the 
question.  If  there  is  damage,  it  is  remote  and  consequential  damage.  As  to  the 
statement  that  the  amount  of  the  Hcense  was  the  precise  measure  of  the  damage,  I 
agree  with  your  Lordship  that  that  is  a  very  complicated  inquiry ;  because  if  these 
bituminous  shales,  including  the  Torbanehill  mineral,  had  not  been  supposed  to  be  under 
the  ban,  how  do  we  know  that  a  greater  number  of  such  fields  would  not  have  been 
brought  into  the  market,  and  that  the  competition  woidd  not  equally  have  brought 
down  the  pursuer's  prices  1  All  that  is  purely  speculative  ;  and  indeed  a  more  specula- 
tive claim  than  this,  which  is  called  special  damage,  I  never  saw.  No  part  of  the  pur- 
suer's property  was  touched — there  was  no  question  of  his  right  to  dispose  of  it,  or 
to  keep  it,  just  as  he  pleased.  He  might  have  kept  it,  and  not  sold  any  of  it  till  he 
vindicated  his  claims,  and  then  he  might  have  made  a  better  market.  But  unless 
we  are  to  say  that  all  the  remotest  and  most  indirect  results  of  any  lawful  proceed- 
ing, ripples  of  every  wave  of  injury  that  flows  from  a  single  act  of  any  kind,  are  to 
be  a  ground  of  damage,  I  think  it  is  impossible  to  sustain  this  claim. 

The  Court  pronounced  the  following  interlocutor  : — "  Recall  the  said  interlocutor : 
Find  that  the  pursuers  have  not  set  forth  any  relevant  ground  of  action ;  therefore 
sustain  the  first  and  third  pleas  in  law  for  the  defenders ;  dismiss  the  action,  and 
decern  :  Find  the  defenders  entitled  to  expenses,"  &c. 

Morton,  Whitehead,  &  Greig,  W.S.— Webster  &  Sprott,  S.S.C.— Agents. 

[AffirTrbed,  1867,  5  M.  (H.  L.)  106.] 


No.   140.  IV.  Macpherson,   726.     22  May  1866.      1st  Div.— Lord  Jervis- 

woode,  C. 

Alexander  Patpjison  (Clerk  to  the  Magistrates  of  Portobello,  Commis- 
sioners of  Police  of  the  Burgh),  Tursuev. —Moir—Pattison, 
The  Portobello  Town-Hall  Company  (Limited),  Defender^,— Gordon -Nevay, 

Trustee — Public  Officer — Police   Commissioner — General  Police  Act,   13  <&  14   Vict, 
c,  33,  sect.  40 — Partnership — Joint-Stock  Company — Contract — Held  (distinguifiliing 
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from  Blaikie  v.  Aberdeen  Railway  Company)  that  a  contract  entered  into  between 
a  joint-stock  company  and  the  police  commissioners  of  a  burgh  was  not  null  on  account 
of  some  of  the  commissioners  being  shareholders  of  the  company. 

In  1860  the  Portobello  Town-Hall  Company  (Limited)  was  projected.  The  object 
of  the  company  was  the  erection  of  a  public  hall.  The  provisional  committee  com- 
municated with  the  police  commissioners,  in  order  to  ascertain  whether  they  were 
disposed  to  take  a  lease  of  the  premises  when  erected,  for  the  accommodation  of  the 
police  and  town-council  establishments.  The  negotiations  thus  opened  ended  in  a  lease 
being  entered  into  between  the  company  and  the  then  magistrates  and  council  of 
Portobello,  as  police  commissioners  for  the  burgh.  The  lease  was  executed  in  duplicate 
on  10th  and  12th  February  18G3.  A  number  of  the  magistrates  were  shareholders 
and  promoters  of  the  company.  The  company  was  formed  on  20th  December  18C1, 
and  registered  2d  January  1862. 

The  magistrates  and  town-council  of  Portobello,  as  police  commissioners,  raised 
this  action  in  the  name  of  their  clerk,  Paterson,  for  reduction  of  said  lease.  The  pur- 
suers pleaded  various  grounds  of  reduction,  and,  inter  alia, — (1)  The  agreement 
between  the  commissioners  of  police  of  Portobello  and  the  promoters  of  the  Town- 
Hall  Company,  for  a  lease  of  the  premises  in  question,  was  illegal  and  contrary  to  law% 
and  inept  and  ineffectual,  in  respect  that  at  the  time  of  said  agreement  the  provost 
and  bailies,  and  a  majority  of  the  commissioners  of  police,  wxre  promoters  of  the  said 
Town-Hall  Company,  and  members  of  the  provisional  committee  of  said  projected 
[727]  company.  (2)  The  tack  and  duplicate  tack  called  for  are  null  and  void  and 
reducible,  in  respect  that  it  was  illegal  in  the  provost  of  Portobello,  and  the  other  com- 
missioners of  police,  to  enter  into  or  be  parties  to  such  contract  or  agreement,  while 
the  provost  was  chairman  of,  and  he  and  the  other  commissioners  of  police,  or  a  majority 
of  their  number,  or  any  of  them,  were  directors  of  the  Town-Hall  Company,  or  were 
interested  as  members  of  the  provisional  committee,  or  as  promoters,  or  shareholders, 
or  otherwise  in  the  said  undertaking. 

In  answer  to  these  pleas  the  defenders  pleaded  ; — (7)  The  pursuer's  first  and  second 
pleas  in  law  are  excluded  by  the  40th  section  of  the  General  Police  Act,  1 .3  &  1 4  Vict. 
C5ap.  33.* 

After  debate,  the  Lord  Ordinary  appointed  the  pursuer  to  lodge  issues.t 

*  The  40th  section  enacts  "  that  no  commissioner  shall,  directly  or  indirectly, 
derive  any  emolument  or  profit  from  any  business  or  work  of  any  description  per- 
formed or  to  be  performed  by  him  under  this  Act,  nor  shall  any  commissioner  be 
capable  (while  he  holds  office  as  such  commissioner)  of  enjoying  any  office  of  profit 
to  be  created  or  established  by  virtue  of  this  Act,  or  while  he  has  any  share  or  interest 
in  any  contract  relating  to  the  execution  thereof,  nor  be  capable  of  standing  as  a  candi- 
date for  any  such  office,  or  be  a  competitor  for  any  such  contract,  save  and  except 
contracts  entered  into  with  any  chartered  or  joint-stock  company  of  which  such 
commissioner  may  be  a  partner." 

t "  Note. — ^This  case  presents  features  of  a  peculiar  character,  which  have  given 
occasion  to  a  full  and  most  anxious  discussion  before  the  Lord  Ordinary,  which  had 
relation  mainly  to  the  questions  raised  under  the  first  and  second  pleas  stated  on  record, 
on  the  part  of  the  pursuer,  and  to  those  pleas  for  the  defenders,  and  more  especially 
the  5th  and  7th,  which  run  counter  to  them. 

"  It  seemed  to  be  the  desire  of  both  parties  that  the  Lord  Ordinary  should  at  once 
deal  with  the  questions  of  law  raised  under  the  pleas  to  which  he  has  adverted,  and 
during  the  debate  it  did  appear  to  him  that  such  a  course  might  here  possibly  be  com- 
petent and  advisable.  But  having  since  endeavoured  to  devote  his  best  attention 
to  the  consideration  of  the  whole  matter,  he  has  come  to  a  different  conclusion,  and  is 
of  opinion  that  he  ought  not  to  proceed  to  judgment,  even  on  the  pleas  which  were 
argued  before  him,  while  the  facts  remain  unascertained,  and  while  it  is  still  open  to 
proceed  to  probation. 

"  The  Lord  Ordinary,  with  a  view  to  bring  this  matter  to  a  point,  and  to  enable 
the  parties  to  obtain  the  opinion  of  the  Court,  if  thought  advisable,  in  regard  to  it, 
has  pronounced  an  order  for  issues  in  the  usual  form,  which,  if  parties  differ  as  to 
their  terms,  may  be  made  subject  of  report  in  ordinary  form. 

"  The  more  important  of  the  matters  of  fact  on  which  the  parties  here  differ,  and 
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[728]  The  pursuer  reclaimed,  praying  the  Court  "  to  recall  the  interlocutor  sub- 
mitted to  review,  and  to  sustain  the  first  and  second  pleas  in  law  for  the  pursuer,  and 
to  repel  the  defences,  and  reduce,  decern,  and  declare,  in  terms  of  the  conclusions  of 
the  libel." 

Parties  having  desired  the  Court  to  dispose  of  the  pleas  above  quoted,  lodged  a  joint 
minute  admitting  the  genuineness  and  authenticity  of  the  documents,  and  renouncing 
"  probation  in  so  far  as  relating  to  the  first  and  second  pleas  in  law  for  the  pursuer." 

After  hearing  parties,  the  Court  ordered  written  argument. 

Argued  for  pursuer  ; — It  is  settled  that  the  committee  for  promoting  a  joint^tock 
company  may  enter  into  valid  agreements,  which  will  bind  the  company,  provided 
the  agreement  relates  to  matters  which  were  intended  to  subserve,  and  did  subserve, 
the  accomplishment  of  the  ends  and  objects  of  the  company  when  incorporated.* 

which,  as  it  appears  to  the  Lord][Ordinary,  require  to  be  ascertained  before  judgment, 
are  those  which  relate  to  the  constitution  of  the  agreement  between  the  pursuer,  on 
the  one  hand,  and  the  promoters,  ultimately  the  members  of  the  Town-Hall  Company, 
on  the  other. 

"  It  is  maintained  on  the  part  of  the  former,  under  their  first  plea  in  law,  that 
the  agreement  there  referred  to  was  illegal,  in  respect  that  the  majority  of  the  com- 
missioners of  police  were  promoters  of  the  Town-Hall  Company  before  its  actual  fonna- 
tion.  Their  second  plea  in  law  is  directed  against  the  legality  of  the  tack,  as  actually 
completed,  while  the  provost,  and  other  commissioners  of  police  were  directors,  or  other- 
wi.se  interested  as  members  of  the  Town-Hall  Company  after  its  formation. 

"  These  pleas  are,  in  part  at  least,  met  by  the  defenders  by  an  argument,  rested 
on  their  fifth  plea,  to  the  effect  that  the  lease  itself,  as  the  only  legal  evidence  of  the 
contract  between  the  parties,  is  not  reducible  as  being  contrary  to  or  inconsistent 
with  the  previous  negotiations  between  the  parties. 

"  But  does  the  pursuer  assent  finally  to  deal  with  the  questions  here  raised,  on 
the  footing  as  thus  stated  on  the  part  of  the  defenders  1    Assuredly  not. 

"  To  ascertain  the  position  which  the  pursuer  here  maintains,  it  is  necessary  only 
to  refer  to  his  statements  on  record,  from  the  first  down  to  and  inclusive  of  the  20tli 
article  of  the  revised  condescendence  on  his  behalf.  From  these  statements  [728]  ^ 
will  be  seen  that  the  pursuer  alleges  that  the  transaction  in  relation  to  the  erection 
of  the  Town-Hall, — ^the  extent  of  accommodation, — and  in  truth  the  real  arrapg^ 
ment  between  the  parties,  was  concluded  in  October  1861,  while  it  is  an  ascertained 
and  admitted  fact  that  the  Town-Hall  Company  was  not  legally  constituted  as  such 
until  the  month  of  December  following. 

**  Accordingly,  the  defenders  plead,  and  strongly  maintain,  that  the  lease  entered 
into  between  the  company  on  the  one  hand,  and  the  commissioners  on  the  other,  affoids 
the  only  evidence  of  the  final  contract,  and  is  not  reducible,  as  being  contrary  to  or 
inconsistent  with  the  previous  negotiations  ;  while  the  fifth  plea  in  law  for  the  pursuer 
is  to  the  effect  that  the  lease  is  null  and  reducible,  as  being  contrary  to  and  in  violation 
of  the  previous  agreement  of  parties,  and  as  having  been  obtained  by  fraud  on  the  part 
of  the  Town-Hall  Company  and  their  directors,  taking  advantage  of  their  position 
as  commissioners  of  police  at  the  time. 

"  In  this  state  of  the  record,  and  while  probation  is  open,  would  it  be  right  that 
the  I^rd  Ordinary  should  proceed  to  judgment  on  the  pleas  to  which  he  has  referred, 
as  having  been  discussed  before  him  ?  He  thinks  otherwise,  and  all  his  experience 
tends  to  support  the  conclusion  that  it  is  his  duty  to  have  the  facts  ascertained  in  some 
form  before  the  important  questions  of  law  which  are  here  raised  be  dealt  with  at  alL 

"  It  may  be  right  that  the  Lord  Ordinary,  before  closing  the  present  explanation 
of  the  course  he  has  now  taken,  should  refer  briefly  to  the  seventh  plea  in  law  for  tbe 
defenders,  under  which  it  has  been  maintained  before  him  that  the  first  and  second 
pleas  in  law  for  the  pursuer  are  excluded  by  the  terms  of  the  exception  contained  in 
the  40th  section  of  the  Act  of  13  &  14  Victoria,  cap.  33. 

"  The  Lord  Ordinary  has  not  thought  it  expedient  to  deal  with  that  plea  in  hoc 
statu,  but  it  may  be  right  that  he  should  state  his  opinion  that  the  clause  cannot  be 
pleaded  so  high  as  to  exclude  inquiry  into  the  matters  to  which  the  said  pleas  for  the 
pursuer  relate." 

*  Magistrates  of  Helensburgh  v,  Caledonian  Railway  Company,  Dea  2,  1852, 
15  D.  148,  and  cases  there'ref erred  to. 


IV.  MAOPHERSON,  729.      PATERSON  V.  PORTOBELLO  TOWN-HALL  CO.  [1866]    739 

Such  an  agreement  will  bind  the  company,  if  it  be  of  a  nature  which  the  company 
itself,  when  incorporated,  could  enter  into.    The  principal  object  of  the  company 
was  the  erecting  of  a  building  in  Portobello,  to  be  let  for  rent,  in  part  for  public  pur- 
poses.   The  lease  is  of  a  part  of  this  building  to  the  commissioners  of  police  for  a  term 
of  years,  at  a  fixed  rent,  for  public  purposes.    It  is,  therefore,  in  direct  furtherance 
of  the  objects  of  the  intended  company,  and  it  was  clearly  within  the  power  of  the  pro- 
moters to  enter  into  it,  so  as  to  be  binding  upon  the  company.    The  commissioners 
of  police,  entrusted  with  the  interests  of  Portobello,  owed  duties  of  a  fiduciary  nature 
to  the  community  of  Portobello,  and  they  were  bound  by  their  office  to  make  the  best 
possible  bargain  that  they  could  for  the  benefit  of  the  burgh.    The  interest  which 
the  same  individuals  had  in  the  promotion  and  the  success  of  this  joint-stock  company, 
led  them  in  an  entirely  opposite  direction,  and  necessarily  would  induce  them  to  get 
the  highest  possible  rent  from  the  commissioners,  on  the  [729]  niost  favourable  terms 
for  the  company.     In  this  state  of  matters,  they  fall  directly  within  the  rule  and  prin- 
ciple of  the  case  of  Blaikie,  *  and  the  series  of  cases  upon  which  that  decision  proceeded. 
The  cases  in  wliich  the  rule  has  been  applied  are  not  confined  to  the  case  of  agreement 
between  trustees  on  the  one  hand,  ana  the  same  persons  as  individuals  on  the  other. 
The  rule  is  of  universal  application.    It  applies  not  only  to  trustees,  or  such  managers 
as  the  commissioners  of  police,  but  it  extends  to  directors  of  a  joint-stock  company, 
law-agents,  counsel,  stockbrokers,  and  all  others  to  whom  the  interests  of  others  are 
committed,  and  who  stand  in  a  confidential  relationship  towards  the  principals,  and  act 
in  any  fiduciary  capacity  which  imposes  upon  them  the  obligation  of  obtaining  the  best 
terms  for  their  principal,  or  which  has  enabled  them  to  acquire  a  knowledge  of  the 
affairs  of  the  pnncipal.    And  it  is  intended  to  preclude  all  advantage  being  taken  of 
that  confidentiality  and  knowledge  to  the  possible  benefit  or  advantage  of  the  persons 
who  are  charged  with  the  protection  of  such  interests.    It  is  not  necessary  that  there 
should  be  an  actual  advantage  or  injury.    It  is  enough  that  there  should  be  a  possible 
advantage  to  the  one,  and  injury  to  the  other.t    Now,  the  provost,  as  chairman  of 
the  directors,  had  a  duty  to  perform  to  the  Town-Hall  Company  of  a  fiduciary  nature, 
which  wias  in  direct  conflict  with  and  opposition  to  the  duty  which  he  had  to  perform 
to  the  town  and  community  of  Portobello.    As  director  and  chairman  of  the  directors 
of  the  Town-Hall  Company,  he  was  bound  to  make  the  very  best  bargain  that  he  could 
for  the  company.    No  doubt  the  rule,  as  generally  stated,  is  applicable,  to  the  cases 
where  the  obligations  that  the  fiduciary  character  imposes  come  into  conflict  with 
the  personal  interests  of  the  individual  who  holds  that  character.    But  the  principle 
upon  which  those  decisions  have  proceeded  is  equally  applicable  to  cases  where  there 
is  a  conflict  of  duties,  and  where  the  personal  interest  is  not  the  disturbing  element. 
In  a  case  decided  by  Lord  Chancellor  Eldon,  it  was  ruled  that  the  soHcitor  to  a  com- 
mission of  bankruptcy  could  not,  as  agent  for  another  person,  purchase  the  bankrupt 
estate,  and  that  one  of  the  commissioners  could  not,  as  agent  for  another  person,  make 
such  a  purchase.!    There  is  no  force  in  the  argument  of  the  defenders  ah  inconvenienti 
of  the  rule,  as  applicable  to  contracts  between  or  with  such  trustees  as  they  designate 
"  of  a  more  public  character."    At  all  events,  this  supposed  inconvenience  has  no  applica- 
tion to  the  present  case.    The  Town-Hall  Company  is  not  in  any  respect  within  the 
category  of  compam'es  incorporated  for  public  purposes.     It  is  simply  a  private  com- 
pany, having,  under  the  recent  statutes,  the  privilege  of  incorporation,  and  the  sole 
object  is  the  profit  of  the  shareholders.     But  the  defenders  say  that  the  operation 
of  the  rule  founded  on  by  the  pursuer  is  excluded  by  the  40th  section  of  the  General 
Police  Act,  13  &  14  Vict.  c.  33 — ^the  Act  of  Parliament  which  was  adopted  by  the  burgh 
of  Portobello,  and  under  which  the  commissioners  of  police  act.    But  this  section 
has  no  application  to  the  case.    It  does  not  relate  to  any  powers  to  be  exercised,  or  things 
to  be  done,  or  forbiddesi  to  be  done,  by  the  commissioners  as  a  body.    It  relates  entirely 
to  certain  disqualifications  attached  to  the  oflSce  of  commissioner  in  each  of  the  in- 
dividuals holding  that  office.    Of  course,  in  disqualifying  each  it  disquaUfies  all — 
but  not  as  a  body — as  individuals.    Recognising  the  fiduciary  character  of  the  duties 
attached  to  the  office  of  commissioner,  the  section  in  effect  enforces  the  rule  of  the 

*  Blaikie  v.  Aberdeen  Railway  Co.,  H.  of  L.,  20th  July  1854,  1  Macqueen,  461. 
t  White  and  Tudor's  Leading  Cases,  vol.  i.  p.  130,  et  seq. 

I  Ex  parte  Bennett,  Feb.  4-11,   1805,  10  Vesey*s  Chan.   Rep.  p.  380;   Fox  r. 
Mackreth,  1  White  and  Tudor's  Leading  Cases,  p.  92,  et  seq. 
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common  law,  that  the  performance  of  such  duties  is  not  to  be  gainful  to  the  holder 
of  the  ofHce.  It  is  simply  a  personal  disqualification  directed  [730]  against  the  in- 
dividual commissioners,  the  substance  and  effect  of  which  is,  that  the  duties  incidental 
to  the  office  of  commissioner  are  not  to  be  paid  for,  and  that  the  office  itself,  while 
retained,  is  not  to  be  directly  or  indirectly  gainful  or  profitable  to  the  holder. 

Argued  for  the  defenders ; — The  question  to  be  considered  is,  whether  the  present 
case  comes  within  the  scope  of  the  principles  enunciated  in  Blaikie's  case.  The  two 
cases  are  different.  In  the  one  case  the  trustee  was  dealing  with  himself  as  an 
individual,  for  his  own  personal  profit,  and  in  the  ordinary  course  of  his  own  private 
business.  In  the  present  case  it  is  a  body  of  trustees  that  contracts  with  another  body 
of  trustees, — a  circumstance  which,  priTna  facie  at  least,  at  once  distinguishes  thi 
from  Blaikie's  case  in  its  most  essential  feature.  If  Blaikie's  case  can  be  regarded 
at  ail  as  a  precedent,  it  can  only  be  to  shew  that  the  pursuer's  case  wants  the  very 
element  which  is  essential  to  its  success.  The  very  gi-oundwork  of  his  case  is,  that  the 
provost,  as  chairman  of  the  directors  (and  being  also  a  shareholder)  of  the  Town-Hall 
Company  was  dealing  for  his  own  individual  interest.  But  the  judgment  of  the  House 
of  Lords  in  Blaikie's  case  settled  this,  that  a  party  having  the  position  of  chairman 
of  directors  (who  necessarily  is  a  shareholder)  of  a  public  company,  is  a  trustee  for  the 
company,  and  that  when  he  transacts  in  that  character,  he  does  so  solely  as  a  trustee 
for  his  company,  and  not  for  his  individual  interest.  It  is  clear,  therefore,  upon  the 
authority  of  that  case,  that  the  contract  here  is  not  the  kind  of  contract  that  was  held 
illegal  by  the  House  of  Lords.  This  is  a  very  different  kind  of  case  from  Blaikie's, 
not  only  in  the  position  of  the  parties  towards  each  other,  but  in  the  position  which 
the  individual  partners  of  the  company  contracted  with  held  towards  each  other. 
The  Town-Hall  Company  is  the  legal  person  on  whose  behalf  the  contract  was  made. 
The  company  cannot  be  identified  with  any  individual  partner,  nor  any  individual 
partner  with  the  company,  nor  any  one  partner  with  another.  Yet  the  opposite  of 
all  these  conditions  were  just  those  on  which  the  reasoning  in  Blaikie's  case  proceeded. 
In  the  leading  case  of  Fox  v,  Mackreth,  it  was  admitted  by  the  Court  that  in  certain 
circumstances  the  purchase  by  the  trustee  from  the  cestui  que  trust  would  have  stood* 
Again,  an  agent  or  solicitor  employed  to  sell  may  purchase  from  his  principal,  if  he 
make  it  perfectly  clear  that  he  furnished  his  employer  with  all  the  knowledge  which 
he  himself  possessed.     And  again,  an  agent  or  steward  may  take  a  lease  from  his  em- 

Soyer  or  principal,  provided  full  information  has  been  imparted,  and  the  agreement 
IS  been  entered  into  with  perfect  good  faith. t  Such  transactions  the  Court  regard 
with  jealousy  and  disfavour.  These  considerations  do  not  go  to  void  the  contract, 
but  only  to  afford  ground  for  shewing  unfairness  either  in  the  contract  itself,  or  in 
its  negotiation.  There  was  no  ground  for  maintaining  that  in  the  present  case.  It 
is  not  an  unimportant  consideration  in  this  case,  that  in  all  the  cases  relied  upon  by 
the  pursuer,  the  challenging  party  was  not  any  one  of  a  body  of  trustees,  with  whom 
the  illegal  contract  was  said  to  have  been  made,  or  the  trustees  themselves  as  a  body, 
but  the  party  whose  interests  were  improperly  dealt  with.  In  the  one  class  of  cases 
it  is  the  beneficiary  or  cestui  que  trust  as  against  the  trustee  ;  in  another,  it  is  the  prin- 
cipal as  against  the  agent ;  while  in  Blaikie's  case  it  was  not  the  directors,  but  the 
company  itself  as  against  the  contracting  director.  But  the  contract  in  this  case  is 
protected  by  the  General  Police  Act,  13  &  14  Victoria,  cap.  33,  which  was  adopted 
oy  the  burgh  of  Portobello  in  1851.  Whatever  contracts  it  is  incompetent  for  a  com- 
missioner individually  to  enter  into  with  the  commissioners,  may  yet  be  competently 
entered  into  by  him  as  a  partner  of  any  chartered  or  joint-stock  [731]  company.  In 
other  words,  the  Act  plainly  legalises  contracts  between  the  commissioners  and  such 
companies,  although  any  or  all  of  the  commissioners  may  be  partners  of  such  companies. 

At  advising, — 

Lord  Curriehill. — The  questions  we  are  now  to  dispose  of  are  only  those  raised 
by  the  first  and  second  pleas  stated  by  the  pursuer,  and  by  the  seventh  plea  for  the 
defenders. 

The  first  plea  is  this :— **  The  agreement  between  the  commissioners  of  police  of 
Portobello  and  the  promoters  of  the  Town-Hall  Company,  for  a  lease  of  the  prenaises 
in  question,  was  illegal  and  contrary  to  law,  and  inept  and  ineffectual,  in  respect  that 

*  Coles  V.  Trecothick,  Tudor 's  Leading  Cases,  vol.  i.  p.  129. 
t  Ibid,  pp.  130  and  133,  and  cases  there  cited. 
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at  the  time  of  said  agreement  the  provost  and  bailies,  and  a  majority  of  the  commissioners 
of  police,  were  promoters  of  the  said  Town-Hall  Company,  and  membera  of  the  pro- 
visional committee  of  said  projected  company/  This  agreement  relates  to  a  trans- 
action said  to  have  been  entered  into  in  October  1861,  and  before  this  joint-stock 
company  was  formed,  for  it  was  not  constituted  until  20th  December  1861.  If  that 
agreement  had  been  concluded  and  acted  upon,  and  had  been  the  subject  of  reduction 
in  this  action,  I  am  not  prepared  to  say  what  my  opinion  would  have  been.  But  it 
is  not  the  subject  of  the  reduction  in  this  action,  and  I  therefore  purposely  abstain 
from  offering  any  opinion  on  what  would  have  been  the  merits  of  it  had  it  been  so. 

The  second  plea  is  important.  The  ground  on  which  it  is  maintained  is  the  maxim 
that  where  functionaries  of  a  public  body  are  acting  in  their  fiduciary  character,  they 
have  no  power  to  enter  into  contracts  with  themselves  as  individuals.  In  support 
of  this  contention,  reference  was  made  to  the  case  of  Blaikie  v.  Aberdeen  Bailway  Cbm 
pany,  in  the  House  of  Lords,  in  which  that  principle  was  affirmed.  And  if  the  case 
depended  on  that  principle,  L should  be  of  opinion  that  the  contract  now  under  challenge 
would  be  null  and  void.  But  the  answer  made  to  this  challenge  is  this,  that  the  piu* 
suers,  the  police  commissioners,  did  not  transact  with  themselves  as  individuals,  but 
that  the  party  with  whom  they  entered  into  the  contract  was  this  joint-stock  company 
in  ita  corporate  capacity ;  and  the  question  comes  to  this,  whether  the  principle  ot 
Blaikie  *s  case  is  a  sufficient  ground  for  annulling  all  contracts,  however  fair  or  useful 
they  may  be,  entered  into  between  the  functionaries  of  a  public  body  and  any  joint- 
stock  company  in  which  any  of  them  are  office-bearers,  or  even  partners,  and  without 
any  inquiry  into  the  merits  of  the  transaction  ?  After  giving  the  case  every  considera- 
tion, I  am  of  opinion  that  the  answer  made  on  behalf  of  the  defenders  is  a  good  one. 
It  would  be  most  extraordinary  if  no  public  body  could  enter  into  a  contract  with  anv 
joint-stock  company  whatever,  however  useful  or  fair  the  transaction  might  be,  if 
it  happened  that  any  of  the  functionaries  of  such  public  body  happened  to  be  also 
directors  or  partners  of  the  joint-stock  company.  It  is  needless  to  enlarge  on  this. 
It  is  impossible  that  the  business  of  the  country  could  proceed  if  this  were  the  law. 
The  principle  contended  for  does  not  apply,  because  the  functionaries  of  the  public 
body,  in  this  case,  were  not  dealing  with  themselves  individually,  but  with  a  corporate 
body,  which  is  a  separate  party  in  law.  I  think  that  Blaikie 's  case  has  no  application, 
because  there  the  party  was  dealing  with  himself  as  an  individual. 

ITiere  remain  behind  allegations  which  deserve  the  utmost  consideration,  and 
on  which  the  Lord  Ordinary  has  given  no  opinion ;  and  if  we  adhere  to  the  Lord 
Ordinary's  interlocutor,  all  these  matters  will  remain  open  for  inquiry. 

Lords  Deas  and  Ardmh^lan  concurred. 

Lord  President. — ^I  have  arrived  at  the  same  result.  I  think  the  distinction 
taken  between  Blaikie's  case  and  this,  in  the  argument  for  the  defenders,  is  well  founded, 
and  it  would  be  pushing  the  principle  of  that  case  further  than  it  will  warrant,  if  we 
were  to  hold  this  case  to  fall  under  it.  I  think  the  defenders*  contention  receives 
material  countenance  from  the  Act  of  Parliament,  for  though  the  words  are  somewhat 
obscure,  yet  this  much  is  very  clear,  that  there  is  an  exception  made  in  reference  to 
the  case  of  contracts  entered  into  by  the  commissioners  with  any  chartered  or  joint- 
stock  company  of  which  some  of  them  may  be  partners.  It  may  be  that  this  provision 
has  reference  to  standing  for  offices,  but  it  also  has  reference  to  competition  for  con- 
tracts ;  and,  therefore,  I  read  the  provision  as  making  an  exception  of  contracts  so 
entered  into.  I  do  not  say  that  it  is  an  alteration  of  [732]  the  law  as  laid  down  in 
Blaikie's  case,  but  it  is  very  strong  confirmation  of  the  view  that  Blaikie *s  case  does 
not  apply. 

This  interlocutor  was  pronounced : — ""  The  Lords  having  advised  the  reclaiming 
note  for  Alexander  Paterson,  No.  50  of  process,  and  heard  counsel  for  the  parties, 
and  having  considered  the  revised  cases  for  the  parties,  joint  minute  for  the  parties, 
and  whole  process,  Adhere  to  the  interlocutor  of  the  Ijord  Ordinary  reclaimed  against, 
and  refuse  the  desire  of  the  said  reclaiming  note  :  Find  the  reclaimer  liable  to  the 
respondents  in  the  expenses  of  process,"  &c. 

R  P.  Stevenson,  S.S.C— J.  Knox  Crawtord,  S.S.C— Agents. 
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No.  141.  IV.  Macpherson,  732.    23  May  1866.    1st  Div.— Lord  Ormidale,  C. 

Alison  Pow  or  Wilson,  Pursuer.— Asfc^. 
Hugh  Wilson,  Defender.— Fraser, 

Husband  and  Wife — Judicial  Separation  for  Adultery. — Heldy  that  judicial  separation 
was  a  competent  remedy  to  a  wife  whose  husband  had  committed  adultery. 

This  was  an  action  at  the  instance  of  Mrs.  Pow  or  Wilson  against  her  husband, 
Hugh  Wilson,  concluding  that  the  pursuer  "  ought  to  have  sentence  and  decree  of  the 
Lords  of  our  Council  and  Session,  finding  and  declaring  that  she,  the  said  pursuer, 
may  have  full  liberty  and  freedom  to  live  separately  from  the  said  defender,  her  husband, 
and  our  said  Lords  ought  and  should  decern  and  ordain  the  said  defender  to  separate 
himself  from  the  pursuer  a  mensa  et  thoroj  in  all  time  coming ;  and  further,  the  defender 
ought  and  should  be  decerned  and  ordained,  by  decree  of  our  said  Lords,  to  make 
payment  to  the  pursuer  of  the  sum  of  £25  sterling  per  annum,  or  such  other  sum, 
less  or  more,  as  shall  be  considered  reasonable,  for  the  aliment  and  subsistence  of  the 
pursuer  as  his  lawful  wife,  payable  to  her  at  two  terms  of  the  year,"  &c.  ...  The 
parties  were  married  in  June  1850,  and  lived  together  till  October  1855. 

The  pursuer  averred ; — **  Some  time  after  their  marriage  the  defender  began  to 
treat  her  with  great  cruelty,  and  continued  to  do  so  whilst  she  remained  living  in  family 
with  him.  On  repeated  occasions  during  that  period,  the  particular  dates  of  which 
the  pursuer  is  now  unable  to  specify,  the  defender  threatened  to  strike  her,  threw 
articles  of  furniture  at  her,  refused  to  provide  her  with  any  food,  kept  her  for  days, 
during  cold  weather,  without  fire,  although  there  were  coak  in  the  house,  and  other- 
wise grossly  maltreated  and  abused  her.  The  defender's  conduct  towards  the  pursuer 
during  the  said  period  was  frequently  such  as  to  cause  her  apprehension  of  personal 
violence,  endangering  her  life."  The  condescendence  also  contained  an  averment 
of  adultery  on  the  part  of  the  defender  in  August  1864,  which  vraa  admitted  by  the 
defender. 

The  pursuer  pleaded; — (1)  The  defender  having  by  his  cruelty  to  the  pursuer 
rendered  their  separation  necessary,  the  pursuer  is  entitled  to  have  decree  of  separation 
a  mensa  et  thoro.  (2)  Separatim,  the  defender  having  been  guilty  of  adultery,  the 
pursuer  is  entitled  to  have  decree  of  separation  a  mensa  et  thoro.  (3)  The  defender 
being  bound  to  maintain  the  pursuer,  his  wife,  and  having  rendered  the  pres^it  action 
necessary  by  his  cruel  treatment  of  her,  and  by  his  adultery,  the  pursuer  is  entiUed 
not  only  to  decree  of  separation,  but  also  to  decree  for  aliment. 

The  defender  averred  "  that  the  pursuer  had  deserted  the  defender  in  October 
1855,  returned  to  her  father's  house,  and  had  ever  since,  notwithstanding  repeated 
solicitations  from  the  defender,  refused  to  return  and  perform  her  conjugal  duties." 

The  defender  pleaded ; — (1)  The  pursuer  having  deserted  the  defender,  she  is  not 
entitled  to  aliment.  (2)  The  pursuer  not  having  been  treated  [733]  with  cruelty  by 
the  defender,  she  is  not  entitled  to  decree  of  separation  a  mensa  et  thoro  on  that  ground. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  the  action  irrdeTant 
in  so  far  as  regards  the  allegation  of  cruelty ;  qwoad  uttra,  allows  the  parties  a  proof 
of  their  respective  averments,  and  to  the  pursuer  a  conjunct  probation:  Grants 
diligence,"  &c. 

Proof  having  been  led,  the  Lord  Ordinary  pronounced  this  interlocutor  : — "  Having 
considered  the  closed  record,  and  proof  adduced,  and  having  heard  counsel  for  the  parties, 
Finds  that  it  is  proven  that  Hugh  Wilson,  the  defender,  has  been  guilty  of  adulter^*, 
committed  by  him  with  Jessie  or  Jannet  Megget,  mentioned  in  the  libel  and  proof,  in 
or  about  the  months  of  July  and  August  1864  ;  Finds  that  the  pursuer  has  not  been 
living  with,  and  has  not  been  supported  by  the  defender  since  the  said  adultery  was 
comniitted :  Therefore  finds  that  Alison  Pow  or  Wilson,  the  pursuer,  has  full  liberty 
and  freedom  to  live  separate  from  the  said  Hugh  Wilson,  her  husband:  Decerns 
and  ordains  him,  the  said  Hugh  Wilson,  to  separate  himself  from  the  said  Alison  Po^ 
or  Wilson,  pursuer,  a  mensa  et  thorOy  in  all  time  coming :  Decerns  and  ordains  the  said 
Hugh  Wilson,  defender,  to  make  payment  to  the  said  Alison  Pow  or  Wilson,  pursuer, 
of  the  sum  of  £12  yearly,  for  aliment  to  her,  payable  at  two  terms  of  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the  first  term's  payment  of  said 
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alimait  as  at  Martinmas  1864,  for  the  half  year  immediately  following,  and  the 
next  term's  payment  as  at  Whitsunday  thereafter,  and  so  forth  half-yearly  thereafter 
during  their  joint  lives,  and  also  of  the  lawful  interest  of  each  half  year's  aliment  from 
the  term  of  payment  until  paid :  Finds  the  pursuer  entitled  to  expenses :  Allows 
her  to  lodge  an  account  thereof,  and  remits  the  same,  when  lodged,  to  the  Auditor  to 
tax  and  report.* 

[7341  The  defender  reclaimed,  and  argued; — There  is  no  remedy  open  to  a  wife 
whose  hushand  has  been  guilty  of  adultery  but  divorce  a  vinculoA  Cruelty  is  the 
ground  of  judicial  separation,  which  is  the  appropriate  remedy  for  minor  wrongs; 
but  the  averment  of  cruelty  here  has  been  found  irrelevant.  Here  there  is  this 
peculiarity,  that  the  wife  has  been  ten  years  in  desertion. 

Argued  for  pursuer; — Prior  to  about  1560,  the  only  remedy  for  adultery  was 
divorce  a  mensa.  When  the  larger  remedy  of  divorce  a  vinculo  was  introduced,  the 
other  was  not  abrogated.  As  the  injured  party  the  pursuer  is  entitled  to  choose  her 
remedy.!    In  the  cases  of  Seton  and  Letham  separation  was  granted  for  adultery. 

Lord  President. — The  question  is,  whether  this  is  a  competent  action  ?  I  do 
not  think  there  is  any  ground  for  holding  that  an  action  for  separation  and  aliment 

*  "  Note. — In  support  of  this  action  for  separation  and  aliment  the  pursuer  stated 
two  grounds,  1st,  that  the  defender  had  been  guilty  of  adultery ;  and,  2d,  that  he 
had  otherwise  ill-used  her.  In  regard  to  the  latter  ground  the  Lord  Ordinary,  by  a 
former  interlocutor,  held  that  the  pursuer's  statements  were  irrelevant,  and  in  regard 
to  the  former,  he  allowed  her  a  proof,  which  she  accordingly  adduced. 

"  It  is  clear  on  the  proof  that  the  defender  has  been  guilty  of  adultery,  but  the 
defender's  counsel  maintained  in  argument,  that  although  adultery  was  a  good  ground 
for  the  fuller  remedy  of  the  divorce  a  vinculo,  it  did  not  warrant  the  lesser  remedy  of 
separation  and  aliment.  It  was,  however,  at  the  same  time,  conceded  on  the  part 
of  the  defender,  that  if  the  defender  had  committed  adultery  with  a  domestic  servant 
or  other  inmate  of  the  house  in  which  he  and  the  pursuer  resided,  that  would  not 
only  have  been  a  sufficient  ground  for  a  divorce,  but  also  for  a  decree  of  separation 
and  aliment.  The  distinction  thus  suggested  is  not  one  which  recommends  itself 
to  the  Lord  Ordinary,  and  he  is  of  opinion,  on  principle  as  well  as  authority,  that  the 
husband's  adultery,  whether  committed  within  or  without  the  dwelling-house  of  the 
spouse,  is  an  equally  good  foundation  for  a  decree  of  separation  and  aliment  at  the 
instance  of  the  wife,  as  for  a  divorce  a  vinculo.  He  can  see  no  reason  for  holding  that 
the  offending  husband  is  to  be  allowed  to  dictate  to  his  wife  the  redress  she  is  to  demand, 
and  to  maintain  that  she  must  divorce  him,  the  very  object  which  he  had  in  view, 
and  was  desirous  to  obtain,  and  so  be  allowed  to  derive  the  benefit  of  his  own  miscon- 
duct, of  not  only  being  made  free  to  marry  his  paramour,  but  also  to  relieve  himself 
from  all  pecuniary  obligation  towards  his  innocent  wife.  Nor  does  the  Lord  Ordinary 
think  that  the  circumstance  of  the  pursuer,  in  the  present  case,  having  been  Uving 
apart  from  her  husband,  the  defender,  at  the  time  he  committed  adultery,  is  any  such 
specialty  as  to  take  the  case  from  within  the  scope  of  what  he  holds  to  be  an  established 
general  principle  of  law,  that  adultery  is  a  good  ground  for  separation  and  aliment. 
The  pursuer  could  not  adhere  to  the  defender,  her  husband,  after  his  adultery  had 
come  to  her  knowledge,  without  forfeiting  her  right  to  the  remedy,  not  only  of  separa- 
[7341-tioii  aiid  aliment,  but  of  divorce ;  and  she  only  asks  for  aliment  from  a  period 
subsequent  to  the  adultery ;  or  to  put  it  different,  the  husband's  adultery  would  be 
an  unanswerable  defence  by  her  to  an  action  of  adherence  at  his  instance ;  and  if  so, 
by  a  parity  of  reasoning,  it  appears  to  the  Lord  Ordinary  to  be  an  equally  good  ground 
of  action  at  her  instance  for  a  separate  aUment. 

"  The  Lord  Ordinary  was  referred  to  the  authorities  cited  by  Mr.  Fraser  (Domestic 
Rdations,  vol.  i.  pp.  264-265),  and  they  appear  to  support  the  views  he  has  expressed. 

"  The  Lord  Ordinary  thinks,  that,  looking  at  all  the  circumstances,  and  especially 
to  the  position  of  the  defender  as  an  ordinary  workman  of  his  class,  an  aliment  at  the 
rate  of  £12  a-year  is  a  proper  sum  to  award  to  the  pursuer,  and  that  sum  he  has  accord- 
ingly awarded." 

t  Duchess  of  Gordon,  M.  5902 ;  Cook  v,  Johnston,  M.  5905 ;  Letham  v.  Proven 
or  Letham,  2  S.  284;  Seton,  Ferguson's  Con.  Law,  192 ;  Riddell's  Peerage  and  Con. 
Law,  444,  460,  1002. 

J  Eraser's  Personal  Relations,  1,  464. 
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is  not  competent,  if  a  wife  choose  to  limit  herself  to  that  remedy.  That  remedy  has 
not  been  abrogated  by  any  direct  authority.  On  the  contrary,  the  principle  of  its 
competency  seems  to  run  through  all  the  reported  cases.  In  this  case  the  husband's 
adultery  is  proved  and  admitted.  It  appears  that  he  has  raised  an  action  of  divorce 
against  his  wife,  on  the  ground  of  her  separation  from  him.  But  we  know  nothing 
of  that  action,  and  it  seems  to  have  been  raised  after  his  adultery.  So  far  as  appears, 
his  wife  has  been  living  with  her  father  and  mother,  in  separation  from  him,  on  ground, 
for  aught  we  know,  justifiable  ;  he  commits  this  adultery,  and  she  declines  to  go  back 
to  live  with  him,  and  she  is  not  bound  to  go  back  to  him.  She  is  in  the  meantime 
supported  by  her  relatives.  Is  she  therefore  obliged  to  resort  to  the  remedy  of  divorce 
which  would  set  both  parties  free,  whereby  she  will  lose  her  right  to  support  from  her 
husband  1  or  is  she  at  liberty  to  choose  that  she  should  Hve  separate  from  him,  and  to 
ask  that  she  should  be  supported  by  him  ?  I  think  she  is  not  debarred  from  that 
alternative,  and  that  the  Lord  Ordinary  has  arrived  at  a  right  conclusion. 

Lord  Curriehill. — I  am  of  the  same  opinion.  In  the  first  place,  I  hold  that  the 
remedy  of  separation  has  not  been  abrogated,  and  the  question  then  is,  is  this  woman 
barred  from  asking  it  by  having  gone  to  hve  in  her  father  s  house  before  the  date  of 
her  husbands  adultery  ?  I  do  not  think  so.  The  defender  is  not  entitled  to  plead 
that  his  wife  has  been  guilty  of  wilful  desertion,  and  the  record  does  not  sustain  that 
plea'.  She  has  put  on  record  allegations  to  the  effect  that  the  desertion  was  not  of  that 
character ;  and  it  is  in  consequence  of  her  husband's  objection  to  allow  her  a  proof 
of  that,  that  we  are  left  in  ignorance  of  the  cause  of  her  desertion.  In  these  circum- 
stances, I  think  we  are  not  entitled  to  presume  that  she  has  been  guilty  of  wilful 
desertion.  The  record  does  not  sustain  that  plea.  She  has  put  on  record  allegations 
to  shew  that  the  desertion  was  not  of  that  character  ;  and  it  is  in  consequence  of  her 
husband's  successful  opposition  to  a  proof  of  these  allegations  that  we  are  left  in 
ignorance  of  the  cause  of  her  desertion.  In  these  circumstances,  I  think  the  Lord 
Ordinary  has  come  to  a  right  conclusion. 

[735]  Lord  Deas. — I  have  no  doubt  whatever  that,  according  to  our  law  and 
practice,  a  wife  may  bring  an  action  of  separation  and  aUment  against  her  husband 
on  the  ground  of  adultery,  and  this  whether  the  adultery  be  committed  by  the  hus- 
band in  his  own  house  or  elsewhere.  The  wife's  remedy  is  not  in  either  case  confined 
to  an  action  of  divorce.  She  may  have  many  reasons  for  not  resorting  to  that  action. 
My  difficulty  arises  from  the  statements  in  the  record,  of  which  the  Lord  Ordinary 
has  excluded  all  proof.  The  circumstance  that  the  husband  and  wife  were  living 
separate  at  the  time  the  adultery  is  said  to  have  been  committed  does  not  necessarily 
operate  against  the  wife's  right  of  obtaining  a  decree  of  separation  and  aliment.  But 
here  it  is  plausibly  contended  that,  in  the  absence  of  all  proof  to  the  contrary,  we  must 
assume  that  during  the  last  ten  years  the  wife  has  been  unjustifiably  absent  from  her 
husband.  And  altliough  that  would  not  have  barred  an  action  of  divorce  for  adultery, 
it  may  bar  an  action  fcr  separation  and  aliment.  It  is  unfortunate  that  the  matter 
should  turn  on  a  mere  presumption,  or  rather  on  a  question  of  onus.  The  Lord  Ordi- 
nary by  a  former  interlocutor  found  that  the  wife  had  not  relevantly  averred  ill-H88|;e 
as  a  separate  ground  of  action.  The  soundness  of  that  finding  may  be  questionable, 
but  the  interlocutor  is  final.  Supposing,  however,  that  the  statements  were  not  rele- 
vant as  a  separate  ground  of  action,  it  does  not  follow  that  the  facts  and  circmnstanctf 
connected  with  the  absence  were  not  to  be  inquired  into  with  the  view  I  am  now  alluding 
to,  viz.,  of  rebutting  the  presumption  that  a  wife  who  has  absented  herself  from  her  hus- 
band has  done  so  unjustifiably.  It  appears  to  me  that  there  was  a  miscarriage  here, 
and  that  proof  ought  not  to  have  been  excluded  of  the  facts  and  circumstances  explana- 
tory of  the  absence.  The  only  answer  I  see  to  the  difficulty  is  the  one  suggested  by 
your  Lordship  in  the  chair,  that  it  was  incumbent  on  the  husband  not  merely  to 
have  averred  absence,  but  wilful  absence  such  as  would  have  entitled  him  to  a  decree 
of  divorce.  I  am  not  unwilling  to  accept  of  that  answer.  But  I  should  have  preferred 
to  have  had  some  light  thrown  on  the  actual  facts. 

Lord  Ardmillan. — The  case  is  one  of  great  interest,  but  I  have  felt  no  difficulty 
in  forming  my  opinion. 

The  explanation  of  the  origin  of  the  action  of  separation  given  by  Mr.  Asher  is 
quite  right.  The  notion  that  an  action  of  separation  is  only  available  as  the  remedy 
for  personal  scevitia  and  not  as  a  remedy  for  adultery,  turns  upon  this,  that  at  onetime, 
in  judging  of  the  husband's  conduct,  the  law  looked  only  to  the  body,  but  it  now  looks 
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to  the  mind  and  feelings  of  a  virtuous  wife.  It  is  not  disputed  that  the  fact  of  adultery 
is  proved.  The  defender's  plea  is  that  divorce  is  tiie  only  remedy.  I  am  clearly  of 
opinion  that  the  choice  of  remedy  lies  with  the  wife  who  is  the  injured  party,  and  not 
with  the  wrongdoer,  and  1  have  also  no  doubt  that  if  separation  is  competent,  then 
it  is  competent  and  appropriate  to  award  aliment,  and  no  circumstance  has  been  stated 
to  prevent  us  from  so  doing. 

The  second  point  in  this  case  is,  whether  the  position  of  the  wife,  as  absent  from 
the  husband  during  the  last  ten  years,  is  such  as  to  exclude  her  from  her  remedy.  I 
am  of  opinion  that  it  does  not.  It  is  the  fault  of  the  defender,  not  of  the  pursuer,  that 
the  circumstances  have  not  been  investigated.  The  fact  that  a  wife  is  living  with 
her  own  parents  is  of  itself  sufficient  to  raise  some  degree  of  presumption  that  the 
desertion  is  not  on  her  part  culpably  wilful,  for  we  are  not  to  presume  that  a  father 
would  aid  his  daughter  in  a  malicious  desertion,  and  I  further  think  that,  looking 
at  the  moral  probabilities  of  the  matter,  it  is  not  likely  that  a  wife  would  go  and  live 
with  her  father,  if  the  desertion  of  her  husband  were  malicious. 

But  what  is  alleged  against  the  wife  here  ?  Only  desertion  generally.  Now, 
that  is  not  enough ;  for  the  husband  was  bound  to  have  alleged  wilful  and  malicious 
desertion.  He  does  not  choose  to  allege  specifically  that  the  desertion  was  wilful  and 
malicious,  nor  to  lead  evidence  to  shew  that  it  was,  but  he  allows  the  matter  to  stand 
on  the  presumption.  I  am  not  satisfied  that  there  is  such  a  presumption,  and  certainly 
I  am  not  prepared  to  give  to  that  presumption  the  weight  he  demands.  The  wife 
has  stated  a  reason  for  her  absence  which  may  be  right  or  wrong,  for  it  has  not  been 
inquired  into,  but  which,  if  true,  would  not  exclude  her  from  her  remedy. 

We  are  not  called  on  to  consider  the  Lord  Ordinary's  decision  on  the  relevancy  of 
the  averments  of  cruelty. 

1736]  This  interlocutor  was  pronounced : — "  Adhere  to  interlocutor  of  the  Lord 
Ordinary,  and  refuse  the  desire  of  the  said  reclaiming  note  :  Find  the  defender  liable 
to  the  pursuer  in  additional  expenses  of  process,"  &c. 

Menzies  &  Coventry,  W.S.—White-Millar  &  Robson,  S.S.C— Agents. 


No.  142.  IV.  Macpherson,  730.     25  May  18GG.     2d  Div.—Jury  Court,  R. 

Mrs..  AnNi«  Ilussi^XL  or  Wilson  and  Others,  Pursuers.  —Guthrie  Smith  — 

.    R.  V.  Campbell. 
D.  AND  J.  Sneddon,  Defenders.— A.  B.  Shand— Maclean, 

Jury  Trial — New  Trial — Master  and  Servant. — At  a  jury  trial,  in  an  action  of 
assythment  in  which  the  only  question  of  importance  was,  whether  the  defect  in 
a  rope  used  for  raising  workmen  from  a  coal-pit,  which  had  occasioned  the  death 
of  the  pursuer's  husband,  was  to  be  ascribed  to  the  fault  of  the  defenders,  the  pur- 
suers led  some  evidence  tending  to  shew  that  the  defect  was  to  be  ascribed  to  the 
personal  fault  of  the  defenders,  but  the  weight  of  evidence  tended  to  shew  that  the 
fault  lay  with  W.  G.,  the  defenders'  overseer.  There  was  no  evidence  to  shew  that, 
if  the  fault  lay  with  W.  G.,  it  had  been  committed  by  him  in  the  performance  of 
his  duties  as  overseer.  The  presiding  Judge  directed  the  jury  that  "  if  there  was 
fault  on  the  part  of  W.  G.,  though  there  was  none  on  the  part  of  the  defenders, 
yet  the  defenders  are  responsible  for  that  fault  if  it  was  committed  by  W.  G.  when 
acting  as  overseer  for  the  defenders."  The  jury  returned  a  general  verdict  for 
the  pursuers.  The  Court  granted  a  new  trial,  on  the  ground  that  the  former  trial 
had  not  been  satisfactory,  the  attention  of  the  jury  not  having  been  directed  to  the 
question  whether,  if  there  was  fault  on  the  part  of  W.  G.,  it  was  committed  by  him 
in  the  performance  of  his  duties  as  overseer,  and  it  being  impossible  to  determine 
whether  the  jury,  in  returning  the  verdict,  did  not  proceed  on  a  mistaken  view 
of  the  law  applicable  to  the  facts  which  they  held  to  be  proved. 

This  was  an  action  of  damages,  and  was  tried  before  Lord  Jerviswoode  and  a  jury 
on  the  2.3d  February  on  the  following  issue  : — "  It  being  admitted  that  the  defenders 

S.R.R.  MACPHBRSON — VOL.  IV.  24* 
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are  proprietors  or  lessees  of  the  pit  now  known  as  No.  6  pit  on  the  Cambusnethan 
estates,  near  Wishaw,— Whether,  on  or  about  the  31st  day  of  March  1865,  the  deceased 
Andrew  Wilson,  the  husband  of  the  pursuer  Mrs.  Agnes  Russell  or  Wilson,  and  the 
father  of  the  other  pui*suers,  wliile  employed  by  the  defenders  on  the  shaft  of  said  pit, 
was  precipitated  to  the  bottom  and  kiUed,  in  consequence  of  the  breaking  of  the  rope 
used  for  raising  the  workmen  to  the  surface,  from  defect  or  insufficiency  thereof, 
through  the  fault  of  the  defenders,  to  the  loss,  injury,  and  damage  of  the  pursuers  1 
Damages  laid  as  under,"  &c. 

From  the  evidence  adduced  at  the  trial  it  appeared  that  the  deceased  Andrew 
Wilson  was  killed  while  working  as  a  shanker  in  the  shaft  of  the  defenders'  pt.  The 
cause  of  the  accident  was  the  breaking  of  a  rope,  which  was  proved  to  have  been  in- 
sufficient for  the  purpose  to  which  it  was  put.  The  rop  which  had  been  in  use  at 
the  pit  shaft  till  the  day  before  the  accident,  and  whicn  was  a  perfectly  good  rope, 
had  been  provided  by  the  defender  John  Sneddon,  the  only  partner  of  D.  and  J.  Sneddon. 
There  was  more  of  the  same  rope  at  the  pit  office.  On  the  day  before  the  accident  the 
rope  then  in  use  was  found  to  be  too  short.  By  the  authority  of  Gemmell,  the  de 
fenders'  underground  manager,  the  rope  which  broke  and  caused  the  accident  was 
substituted  for  the  one  which  had  been  found  to  be  too  short.  The  rope  which  broke 
was  an  engineer's  rope,  and  one  not  of  the  kind  usually  employed  in  shanking  opera- 
tions, and  insufficient  for  that  purpose.  Gemmell  was  described  by  the  witnesses 
as  Mr.  Sneddon's  underground  manager  or  oversman,  but  no  evidence  was  led  to 
shew  the  nature  and  extent  of  the  authority  and  duties  delegated  to  him  by  his  master. 

In  the  course  of  his  charge  Lord  Jerviswoode  directed  the  jury  : — *"  If  there  was 
fault  on  the  part  of  (iemmell,  though  there  was  none  on  the  part  of  the  defenders, 
yet  the  defenders  are  responsible  for  that  fault,  if  it  was  committed  by  Gemmell  when 
acting  as  oversman  for  the  defenders. 

[737]  "  Shand,  for  the  defenders,  excepted  to  the  foregoing  charge,  and  asked  the 
following  directions,  viz.  (1)  that  if  the  jury  are  satisfied  on  the  evidence  that  the 
defenders  used  reasonable  care  in  the  appointment  of  Gemmell  as  oversman,  and  pro- 
vided for  his  use  a  sufficient  rope  for  the  operation  in  question,  then  the  defenders 
are  not  in  law  answerable  for  the  personal  fault  of  Gemmell  in  using  a  defective  or  in- 
sufficient rope  not  belonging  to  them.  (2)  That  if  the  jury  are  satisfied  on  the  evi- 
dence that  the  deceased  Andrew  Wilson  used  the  rope  in  question  in  the  knowledge 
that  it  did  not  belong  to  the  defenders,  and  had  not  been  provided  by  them,  but 
belonged  to  the  engineers  who  were  fitting  up  the  machinery,  without  reasonable 
grounds  for  believing  that  the  defenders  had  sanctioned  its  use,  the  defenders  are 
not  responsible  in  law  for  the  result." 

Lord  Jerviswoode  refused  to  give  these  directions,  or  either  of  them ;  whereupon 
the  defenders  excepted. 

The  jury  returned  a  verdict  for  the  pursuers.  The  defenders  obtained  a  rule 
against  the  pursuers  to  shew  cause  why  a  new  trial  should  not  be  granted,  upon  the 
ground  that  the  verdict  was  contrary  to  evidence. 

Counsel  were  heard  upon  the  rule,  and  upon  the  bill  of  exceptions.* 

Lord  Justice-Clerk. — We  have  now  to  dispose  of  the  rule  formerly  granted  in 
this  case,  and  I  am  of  opinion  that  the  rule  must  be  made  absolute  for  a  new  trial. 
The  ground  of  action  as  disclosed  in  the  summons  is  that  the  husband  and  father  of 
the  pursuers  was  killed  at  the  defenders'  pit  while  in  their  employment,  by  being 
precipitated  to  the  bottom  of  the  pit.  In  conds.  2  and  4  it  is  said, — "  While  the  said 
Andrew  Wilson  was  being  raised  to  the  surface  up  the  shaft  of  said  pit,  the  rope  used 
for  the  purpose  of  raising  him  broke,  and  he  thereby  fell  to  the  bottom  of  said  j»t.' 
"  The  said  rope  was  not  of  the  description  proper  for  the  purpose  to  which  it  was  applied. 
It  was  an  old  three-ply  composition  untarred  rope,  which  had  previously  been  used  as 

*  The  following  cases  were  referred  to  in  the  course  of  the  argument : — Harwell 
V,  Boston  and  Worcester  Railway,  3  Macq.  316  ;  Hutchison  v.  York,  Newcastle, 
&c.  Railway,  19  L.  J.  Exch.  296  ;  Hardie  v.  Addie,  20  D.  553  ;  Brownlie  v.  Macaulay, 
22  D.  975;  Somerville  v.  Gray,  ante,  vol.  i.  p.  768 ;  Paterson  v.  Wallace,  1  Macq.  748: 
Wright  v.  Roxburgh,  ante,  vol.  ii.  p.  748 ;  Holmes  v.  Clarke,  31  L.  J.  Exch.  356 ; 
Gallagher  v.  Piper,  33  L.  J.  C.  P.  331  ;  Hall  v.  Johnson,  34  L.  J.  Exch.  222  :  Bartons- 
hill  Gases,  3  Macq.  266  and  300  ;  Wigmore  v,  Jav,  5  Exch.  Rep.  354  ;  Searle  r.  Lindsay, 
31  L.  J.  C.  P.  106. 
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a  guy  rope,  and  had  been  out  of  use  and  lain  exposed  to  the  weather  for  a  considerable 
time.  The  death  of  the  said  Andrew  Wilson  occurred  from  defect  and  insufficiency 
in  the  said  rope,  through  the  fault  and  negligence  of  the  defenders,  or  others  for  whom 
they  are  responsible." 

There  are  several  matters  of  fact  embraced  in  this  ground  of  action.    In  the  first 
place,  it  is  necessary  that  the  pursuer  shall  prove  that  the  death  of  the  decelased  was 
caused  in  consequence  of  the  breaking  of  the  rope,  and,  secondly,  that  the  breaking 
of  the  rope  arose  from  defect  and  insufficiency  of  the  rope,  and  that  that  defect  and 
insufficiency  are  imputable  to  the  fault  of  the  defenders.    There  is  no  doubt  as  to  any 
of  these  facts,  except  the  last.    The  only  question  of  any  importance  in  the  evidence 
was,  whether  the  defect  or  insufficiency  of  the  rope  was  to  be  ascribed  to  the  fault 
of  the  defender.    Now,  that  fault  might  be  either  the  personal  and  individual  fault 
of  the  defender  Mr.  Sneddon,  or  might  be  the  fault  of  some  other  person  for  whom 
he  is  responsible.     I  am  not  disposed  to  say  that  there  was  not  a  case  to  go  to  the  jury 
upon  the  first  of  these  views  of  the  evidence  that  there  was  personal  fault  on  the  part 
of  Mr.  Sneddon.     I  do  not  think  that  was  a  strong  case  upon  the  evidence  certainly, 
but  I  should  have  Been  disposed,  in  trying  the  case,  to  leave  it  as  a  question  for  the 
jury  to  determine  whether  thefre  was  direct  personal  fault  upon  the  part  of  Mr.  Sneddon. 
But  then  the  delicate  part  of  the  case  is  the  other.     1 1  was  also  maintained  by  the 
pursuer,  and  maintained  with  certainly  more  strength  and  power  as  regards  the 
evidence,  that  there  was  fault  upon  the  part  of  Gemmell,  who  is  described  as  the  over- 
seer or  underground  manager  of  the  defender.     Now,  whether  the  defender  is  to  be 
made  answerable  [738]  for  the  fault  of  Gemmell,  assuming  Gemmell's  fault  to  be 
distinctly  proved,  depends  upon  this  separate  question,  whether  the  fault  of  Gemmell 
was  a  fault  which  he  committed  in  his  representative  capacity  as  performing  a  duty 
delegated  to  him  by  the  master,  and  representing  the  master  in  the  performance  of 
that  duty,  or  whether  the  fault  was  committed  by  him  in  the  doing  or  omitting  of 
something  which  was  not  within  the  scope  of  the  authority  delegated  to  him.    K  the 
former,  it  may  well  be  contended  in  point  of  law  that  the  master  is  answerable,  because 
in  that  case  he  is  truly  himself  performing  through  Gemmell  a  duty  which  he  owes 
to  his  workmen;  but  in  the  latter  view  the  mere  circumstance  of  Gemmell  being 
underground  manager,  and,  therefore,  representing  and  binding  the  master  in  those 
things  that  are  delegated  to  him,  will  not  put  him  in  the  position  of  binding  the  master 
in  doing  things  that  are  not  delegated  to  him,  and  are  not  within  his  authority.    Now, 
it  is  just  here  that  it  appears  to  me  the  evidence  is  extremely  defective ;  and  I  think 
the  case  has  not  been  satisfactorily  tried.    It  is  absolutely  indispensable  that  this  matter 
should  be  cleared  up,  in  order,  in  the  first  place,  that  the  Judge  presiding  at  the  trial 
may  give  the  necessary  direction  to  the  jury,  and,  in  the  second  place,  that  the  jury 
themselves  may  see  clearly  what  is  the  ground  upon  which  their  verdict  is  to  rest ; 
and  I  think  it  is  this  defect  in  the  evidence  upon  both  sides  that  has  led  to  what  I  cannot 
but  conceive  to  be  a  most  unsatisfactory  result, — a  general  verdict  by  the  jury,  under 
a  very  general  direction  from  the  presiding  Judge,  from  neither  of  which  is  it  possible 
to  make  out  upon  what  ground  of  fact  the  jury  proceeded  in  arriving  at  the  conclusion 
at  which  they  did.    Now,  it  is  not  in  my  view  necessary,  if  your  Lordships  agree  with 
me  in  making  this  rule  absolute,  that  we  should  dispose  of  the  exceptions  which  are 
before  us.    As  regards  some  of  these,  I  do  not  entertain  any  doubt  at  all ;  but  if  it  were 
absolutely  necessary  to  disnose  of  the  first  exception,  I  mean  the  exception  taken  to  the 
direction  which  was  actually  given  by  the  presiding  Judge,  I  should  have  considerable 
difficulty  in  disallowing  the  exception ;  but  I  rather  think  the  manner  in  which  that 
direction  of  the  presiding  Judge  has  been  expressed  has  arisen  in  a  great  measure 
from  the  way  in  which  the  case  has  been  conducted  on  both  sides  at  the  trial,  forgetting 
or  not  sufficiently  appreciating  what  was  the  turning  point  of  the  case,  namely,  whether 
Gemmell,  in  doing  the  act  or  committing  the  fault  of  omission,  which  is-  ascribed  to 
him,  was  or  was  not  acting  within  the  scope  of  the  authority  delegated  to  him  by  the 
master ;  and  until  that  is  perfectly  cleared  up,  it  is  very  difficult  to  do  justice  either 
to  the  presiding  Judge  or  to  the  jury  in  a  case  of  this  kind.    I  abstain  therefore  from 
saying  any  more  upon  the  law,  or  upon  the  direction  of  the  presiding  Judge,  for  I 
am  quite  satisfied  that  as  the  case  stands,  it  has  not  been  satisfactorily  tried,  and  ought 
to  be  tried  again. 

Lord  Cowan. — ^This  case  was  very  learnedly  argued,  but  the  grounds  which  your 
Lordship  has  shortly  stated  are  sufficient  for  the  disposal  of  the  questions  before  the 


748  WILSON  V.  SNEDDONS  [1866]  IV.llAOPHBB80ir.788. 

Court.  I  am  very  unwilling  to  touch  this  verdict,  as  there  does  seem,  upon  the  evidence, 
to  have  been  fault  enough  somewhere  or  other,  to  justify  the  leaving  of  the  case  in 
the  hands  of  the  jury.  I  hold  it  established  by  the  proof,  that  the  immediate  cause 
of  the  accident  was  the  insufficiency  of  the  rope,  and  that  the  fault  lay  in  the  substitu- 
tion of  the  white  rope  for  the  tarred  rope,  the  kind  used  at  pits  of  this  description, 
where  the  ropes  are  exposed  to  the  action  of  the  weather.  The  rope  may  have  looked 
well  enough  externally,  but  it  is  in  evidence  that  the  exposure  of  untarred  or  white 
rope  to  the  weather  for  such  a  period  of  time  as  this  rope  was  exposed,  has  the  effect 
of  allowing  the  damp  to  get  into  the  heart  of  the  rope,  and  to  cause  rottenness  in  the 
threads.  Therefore,  though  externally  good  enough,  it  was  a  bad  rope  for  the  purposes 
for  which  it  was  here  applied.  Then  the  question  is,  whose  fault  caused  the  substitu- 
tion of  this  rope  for  the  other  1  I  think  Gemmell  was  the  immediate  party  to  blame, 
because  it  was  by  his  order  or  through  his  permission  that  the  one  rope  was  substituted 
for  the  other.  But  then  the  essential  matter  for  inquiry  is,  in  what  capacity  did 
Gemmell  act  when  he  allowed  the  substitution,  and  committed  this  fault  1  I  am 
quite  of  your  Lordship's  mind  that,  on  the  proof  here,  it  is  impossible  to  say  whether 
that  is  to  be  held  the  fault  of  the  defender.  In  the  first  place,  it  appears  from  the 
evidence  that  Sneddon,  the  manager,  undertook  to  furnish  all  the  ropes,  and  all  other 
materials  for  the  pits  ;  and  on  the  assumption  that  he  had  actually  furnished  a  perfectly 
sufficient  quantity  of  tarred  ropes  for  the  pit  at  the  time  the  accident  happened,  he 
would  be  [739]  exonered  in  so  far  as  personal  fault  is  concerned.  But,  then,  I  am 
not  satisfied  that  this  can  be  certainly  assumed  to  be  the  fair  inference  to  be  drawn 
from  the  proof,  or  that  even  this  elementary  point  in  the  question,  whether  there  was 
personal  fault  on  the  defender's  part,  was  clearly  before  the  jury,  in  consequence  of 
the  charge  that  was  addres^  to  them.  But.  in  the  second  place,  passing  from  that, 
and  assuming  that  the  fault  lay  in  the  substitution  by  (Jemmell  of  the  white  for  the 
tarred  rope,  of  which  there  was  a  sufficient  quantity  at  his  command,  is  the  defender 
as  his  employer  to  be  held  responsible  for  this  culpable  act  ]  That  very  materially 
depends  on  the  power  and  duty  that  were  committed  to  Gemmell  a^  overseer  or  under- 
ground manager  of  this  pit,  and  I  find  no  distinct  statement  in  the  evidence  on  that 
point  at  all.  The  relative  position  of  the  defender  and  of  his  overseer,  as  regards  the 
management  of  the  pit  is  not  shewn  ;  and  therefore  it  is  that  the  case  seems  to  me  to 
have  been  left  in  an  unsatisfactory  state  to  the  jury,  on  the  important  question,  whether 
there  was  or  waa  not  ground  for  implicating  the  defender.  Assuming  that  Sneddon 
has  committed  no  personal  fault,  and  that  the  fault  lay  with  Gemmell,  it  has  to  be 
considered  how  far  his  actings  were  those  of  a  man  to  whom  the  power  and  duty  were 
delegated  of  furnishing  ropes  for  these  pits  by  the  master,  for,  in  that  view,  the  master 
would  be  responsible  for  his  delegate's  fault ;  whereas,  on  the  opposite  view,  of  the 
master  not  having  committed  any  such  power  to  Gemmell,  as  his  overseer,  but  having 
kept  in  his  own  hands  the  duty  of  supplying  all  materials,  and  having  discharged 
that  duty,  the  fault  of  Gemmell  in  substituting  the  one  rope  for  the  other  may  affect 
himself,  but  cannot  possibly  affect  his  master.  Now,  that  pivrt  of  the  case  is  left  in 
the  greatest  obscurity,  and  I  think  it  would  be  contrary  to  the  justice  of  the  case 
to  allow  this  verdict  to  stand.  Such  being  the  view  1  take  of  the  evidence,  it  \b 
unnecessary  to  enter  further  on  the  law  involved  in  the  case.  I  think  the  ambiguity 
and  difficulty  created  by  the  terms  of  the  charge,  which  was  so  fully  expatiated  on 
in  the  argument,  arise  from  the  nature  of  the  case  as  depending  upon  the  evidence 
with  reference  to  the  duty  of  Gemmell  in  his  character  of  overseer.  This  renders 
it  unnecessary  for  us  to  enter  into  the  general  question  of  law  which  was  argued, 
and  in  reference  to  which  so  many  authorities  were  quoted.  On  the  whole  matter, 
I  am  for  granting  a  new  trial. 

Lord  Benholme.— I  am  not  prepared  to  dissent  from  the  opinion  of  your  Lordships, 
for  I  think.the  case  has  been  unsatisfactorily  tried.  Perhaps  there  may  be  difference 
or  difficulty  as  to  some  of  the  points  stated  by  your  Lordships ;  but  I  think  it  best 
not  to  enter  into  particulars,  because  I  agree  that  the  case  has  been  unsatisfactorily 
tried.  I  have  read  the  direction  of  the  presiding  Judge  to  mean  very  much  what 
has  been  laid  down  by  your  Lordship  as  the  law  of  the  case,  that  although  tliere  was 
no  peraonal  fault  on  the  part  of  the  defender,  yet  he  is  responsible  for  the  fault  of 
Gemmell,  if  that  fault  was  committed  in  regard  to  matters  delegated  to  him  by  the 
master.  My  impression  is  that  that  is  the  meaning  of  the  charge,  although  there 
may  be  a  certain  obscurity  in  its  expression.     His  Ix)rdship  says  the  defenders  are 
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responsible  for  the  fault  of  Gemmell,  if  that  fault "  was  committed  by  Gemmell  when 
acting  as  oversman  for  the  defenders."  1  read  that  as  meaning  "in  the  character 
or  functions  delegated  to  him."  There  may  be  in  these  words  an  obscurity,  which 
may  have  prevented  the  jury  from  seeing  clearly  that  they  were  bound  t'  look  for 
evidence  of  the  delegation  of  that  part  of  the  functions  of  the  master,  and  therefore 
I  am  well  pleased  that  your  Lordships  think  that  there  must  be  a  new  trial  to  clear 
this  up.  Let  me  only  say  that  it  is  difficult  to  my  mind  to  hold,  that  if  this  rope  was 
defective,  and  if  it  was  defective  by  the  fault,  either  of  the  master  or  of  the  man  to 
whom  he  delegated  the  duty  of  seoing  tliat  a  safe  rope  was  used,  the  sad  event  which 
followed  ought  not  to  impose  responsibility  upon  the  defendei-s ;  for  surely  it  is  the 
duty  of  a  master,  either  personally  or  by  some  one  that  he  can  trust,  to  see  that  safe 
ropes  are  used  in  the  management  of  liis  colliery.  If  he  did  not  delegate  this  duty 
to  Gemmell,  it  remained  with  himself ;  and  if  there  has  been  fault  in  the  workman's 
life  being  exposed  to  danger  from  an  insufficient  rope,  it  must  surely  either  be  upon 
the  part  of  the  master  himself,  who  ought  personally  to  have  seen  to  the  matter,  or 
on  the  part  of  the  man  to  whom  he  delegated  the  duty.  Now,  between  these  two 
alternatives,  I  confess  I  find  great  difficulty  in  supposing  that  this  man's  life  has  been 
lost  through  a  defect  in  the  rope  without  the  fault  of  somebody,  either  the  master 
or  the  person  to  whom  he  delegated  the  duty  ;  and,  [740]  in  the  new  trial,  I  think  it 
will  be  for  the  parties  to  bring  forward  distinct  evidence  how  far  the  master  did  delegate 
his  powers  or  his  duties.  If  it  can  be  found,  on  the  one  hand,  that  he  did  not  delegate 
tliese  duties,  then  they  remained  incumbent  upon  him,  and  if  it  was  a  bad  rope,  he 
ought  to  have  looked  to  that.  But  if,  on  the  other  hand,  he  did  delegate  the  duty 
of  seeing  that  there  were  safe  ropes  in  the  colUery  to  Gemmell,  then  he  is  responsible, 
through  Gemmell,  for  the  fault  of  Gemmell  in  not  seeing  that  they  were  sufficient. 
There  may,  perhaps,  be  a  third  supposition,  viz.  that  the  fault  was  truly  in  the  men 
themselves.     But,  in  the  view  of  a  new  trial,  I  do  not  say  more  upon  that  alternative. 

Lord  Nkaves. — I  concur  in  the  opinion  that  there  ought  to  be  a  new  trial,  and 
also  that  it  is  not  necessary  for  us  in  tnat  view  of  the  case  to  dispose  of  the  exceptions. 
Several  nice  questions  of  law  are  involved  in  the  case,  though  we  ought  not  now 
unnecessarily  to  anticipate  them.  If  we  were  certain  that  this  verdict  had  been 
retiu-ned  by  the  jury  upon  the  ground  that  Sneddon,  the  coalmaster,  was  personally  to 
blame,  there  would  be  less  difficulty  in  the  case,  because  on  that  head  there  is  no  ex- 
ception to  the  charge,  and  it  must  be  presumed  that  in  that  aspect  of  the  esse  the  Judge 
gave  every  direction  that  was  proper  and  necessary  ;  while,  on  the  other  hand,  I  cannot 
say  that  I  should  have  been  prepared  to  grant  a  new  trial  on  the  ground  of  the  verdict 
being  contrary  to  evidence,  though  I  certainly  think  that  there  is  very  slight  evidence 
so  to  inculpate  Mr.  Sneddon.  But  we  cannot  know  that  the  jury  foimded  upon  that 
view.  They  may  possibly  have  proceeded  upon  other  grounds ;  and  we  must,  there- 
fore, see  whether  these  were  so  clearly  presented  to  them  in  point  of  evidence  by  the 
parties,  and  in  point  of  law  by  the  Judge,  as  to  satisfy  us  that  the  case  has  been  well 
tried.  One  of  the  aspects  of  the  case  contemplated  in  the  Judge's  charge  is,  that 
Sneddon  personally  was  free  from  blame,  but  that  Gemmell  was  to  blame,  and  the 
question  is,  whether  the  evidence,  and  the  charge  bearing  upon  that  evidence,— for 
1  take  the  two  together, — ^are  such  as  to  enable  the  jury  to  see  their  way  clearly  through 
the  difficulties  oi  the  case,  and  to  arrive  at  a  correct  decision  ?  With  reference  to 
that  view,  two  extreme  propositions  may  be  maintained  on  opposite  sides.  The  one 
is,  that  the  coalmaster  is  liable'  for  all  the  negligences  of  his  oversman  as  such.  The 
other  is,  that  he  is  liable  for  none  of  those  negligences.  I  am  not  prepared  to  affirm 
either  of  these  propositions.  I  do  not  think  it  clear  that  the  master  is  liable  for  all 
the  negligences  of  his  overseer  as  such,  nor  do  I  think  it  clear  that  he  is  exempt  from 
all  liability  for  those  negligences.  These  questions  depend  upon  what  an  oversman 
is,  and  that  matter,  I  think,  is  imperfectly  cleared  up  by  the  evidence  in  this  case. 
An  oversman,  if  he  is  nothing  but  the  master's  delegate,  is  one  thing ;  an  oversman, 
if  he  is  merely  an  upper  servant,  is  another  thing ;  and  I  suppose  that  an  oversman 
very  often  comprehends  both  of  these  characters.  He  is  the  delegate  of  his  master 
In  performing  some  of  the  duties  which  his  master  might  himself  do,  and  which  it 
is  his  master's  duty  to  do,  but  he  is  also  a  workman — a  collaborateur — in  some,  even 
of  his  duties  of  oversman,  because,  in  general,  no  upper  servant  of  that  kind  is  exempt 
from  taking  his  share  of  the  work  of  the  colliery.  Now,  on  which  side  of  the  line  did 
the  particular  negligence  in  question  lie,  and  where  ?    Is  the  line  to  be  drawn  on  the 
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evidence  1  We  have  no  clear  or  correct  information  a^  to  that  point.  The  boundaries 
between  the  duties  which  he  had  to  perform  as  the  delegate  of  the  master,  and  the 
things  which  he  had  to  do  as  an  upper  servant,  along  with  the  other  workmen,— these 
are  nowhere  distinguished  in  that  explicit  and  precise  manner  wliich  is  necessary 
in  order  to  raise  the  important  questions  that  we  must  ultimately  face  when  we  have 
the  materials  for  deciding  them.  Those  questions,  it  is  impossible  to  doubt,  are  attended 
with  great  difficulty  and  nicety,  but  the  nicety  is  not  only  one  of  law,  but  of  fact ;  and 
before  we  can  apply  the  law,  we  must  have  the  facts  clearly  brought  out.  1  think  there 
has  been  a  great  want  of  explicitness  here  in  the  evidence  on  both  sides,  and  that  the 
evidence  has  not  been  led  with  a  due  attention  to  the  distinctions  to  be  taken  in  the 
matter.  That  being  the  case,  it  is  not  wonderful  that  the  charge  should  be  rather 
general  and  vague ;  for  how  could  it  be  otherwise  in  the  state  of  the  evidence  1  It 
is  very  probable  that  the  law  laid  down  by  the  Judge  may  have  been  perfectly  correct 
in  the  meaning  that  his  Lordship  attached  to  it,  and  may  have  been  intelligible  to 
those  who  heard  the  case  in  certain  aspects  of  it,  but  I  do  not  think  that  the  case  itself 
was  brought  out  in  such  a  way  as  to  enable  either  Judge  or  jury  to  draw  the  distinction 
appUcable  to  [741]  these  cases,  and  which  we  must  have  the  materials  for  drawing 
before  we  can  decide  on  them.  I  think  it  plain,  therefore,  that  the  case  must  be  tried 
again. 

The  Court  pronounced  the  following  interlocutor :—"  Make  the  rule  absolute, 
set  aside  the  verdict  of  the  jury,  and  grant  a  new  trial ;  reserving  all  questions  of 
expenses." 

John  Leishman,  W.S.— Alexander  Wylie,  W.S.— Agents. 
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Officers  of  State  for  Scotland,  Pursuers.— Lord-A(/i\  Moncreiff- 

SoL-Gen,  Young— H.  J,  Mancreiff, 

A.  F.  W.  Alexander,  Defender.— Eraser— iSco^*. 

Declarator — Competency — Service — Process — Title  to  Sue. — Held  {diss.  Lord  Ben- 
holme)  that  it  is  not  competent  for  one  to  bring  a  declarator  that  another  is  not 
the  heir  of  a  person  deceased. 

Service — Res  judicata. — Observed,  per  Lord  Justice-Clerk,  that  neither  the  judgment 
of  a  court  of  service  refusing  to  serve  a  claimant,  nor  a  decree  of  the  Court  of  Session 
reducing  a  service,  will  bar  the  claimant,  or  the  person  whose  service  is  reduced, 
from  smng  out  other  brieves,  and  trying  their  cases  again. 

Questiortj  Whether  a  judgment  of  the  Court  of  Session  in  an  advocation  of  competing 
brieves  would  constitute  a  res  judicata. 

Sequel  of  case  reported  of  date  9th  July  1839  and  17th  June  1845,  1  D.  1188,  and 
7  D.  884,  and  29th  June  1864,  anU,  vol.  ii.  p.  1295. 

In  1830  Alexander  Alexander,  the  original  defender  of  this  action,  had  liimself 
served  as  nearest  lawful  heir  in  general  to  the  deceased  Sir  William  Alexander,  first 
Earl  of  Stirling,  described  in  the  brieve  as  his  great-great-great-grandfather.  In 
June  1831  he  expede  a  service  as  nearest  lawful  heir  in  special 'to  the  same  Earl  of 
Stirling,  in  sundry  lands,  continents,  &c.,  in  North  America,  and  upon  this  service 
and  retour  he  obtained  a  precept  from  cliancery,  under  which  he  was  infeft  in  these 
lands.  Thereafter  Alexander  Alexander,  in  the  character  of  Earl  of  Stirling,  granted 
a  procuratory  of  resignation  in  favour  of  one  Thomas  Christopher  Banks  of  a  portion 
of  these  lands. 

In  this  action  at  the  instance  of  the  Officers  of  State  (in  which  Banks  was  also  called 
as  a  defender,  and  against  whom  judgment  was  subsequently  given  in  absence),  the 
summons  concluded  against  the  defender  Alexander  for  reduction-improbation  of 
these  services  and  deeds,  and  also  to  have  it  "  found  and  declared  that  the  defender, 
the  said  Alexander  Hvunphreys  or  Alexander,  is  not  the  great-great-great-grandson 
of  the  said  deceased  William,  first  Earl  of  Stirling,  and  that  he  is  not  lawful  and  nearest 
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heir  in  general  to  the  deceased  William,  the  first  Earl  of  Stirling,  and  that  he  is  not  the 
nearest  and  lawful  heir  in  special  of  the  said  deceased  William,  Earl  of  Stirling,  in  the 
lands,  territories,  and  others  above  mentioned,  and  that  he  has  no  right,  title,  or  claim 
whatsoever  to  the  said  lands,  territories,  and  others,  or  to  any  part  thereof ;  and  that 
he  has  no  right  or  title  whatever  to  assume  or  bear  the  name  and  style  of  Earl  of  Stirling 
and  Dovan,  Viscount  of  Stirling  and  Canada,  Lord  Alexander  of  Tullibodie." 

To  this  summons  the  defenders,  before  satisfying  the  production,  pleaded  that  the 
pursuers  had  no  right  or  interest  to  insist  in  the  action. 

On  3d  July  1833  the  Lord  Ordinary  (Moncreiff)  "  repels  the  preliminary  defences, 
and  decerns;  and  the  defenders  acquiescing  in  this  judgment,  assigns  to  them  the 
first  sederunt  day  in  November  next  as  a  first  term  for  satisfying  the  production." 

Upon  the  20th  December  1836  the  Lord  Ordinary  (Cockburn)  pronounced  the 
following  interlocutor : — **  Finds  that  the  said  defender  has  not  established  that  the 
character  of  lawful  and  nearest  heir  in  general  or  in  special  to  William,  first  Earl  of 
Stirling,  belongs  to  him,  or  that  his  services  as  such  are  warranted  by  the  evidence 
produced  either  before  the  jury  or  in  this  action :  Therefore  reduces  the  said  two 
services,  general  and  special,  [742]  and  the  retours  proceeding  thereon,  and  decerns : 
Further,  with  re^rd  to  the  defender  Thomas  Christopher  Banks,  for  whom  defences 
were  lodged  in  this  cause,  but  for  whom  no  appearance  has  smce  been,  or  is  now  made, 
repels  the  said  defences ;  and,  in  so  far  as  the  conclusions  of  the  actions  are  applicable 
to  him,  reduces,  improves,  finds,  decerns,  and  declares  accordingly;  and  finds  no 
expenses  due  to  either  party,  and  decerns." 

The  defender  reclaimed,  but  on  9th  July  1839  the  Court "  in  respect  of  no  appear- 
ance, adhered  to  the  Lord  Ordinary's  interlocutor."  The  case  was  then  remitted 
back  to  the  Outer  House,  and  on  2d  June  1840  the  Lord  Ordinary  (Cunninghame), 
in  absence,  *"  found,  reduced,  declared,  and  decerned  in  terms  of  the  libel : "  and  this 
decree  was  extracted. 

Upon  27th  August  1841  an  appeal  was  presented  to  the  House  of  Lords  against 
the  interlocutor  of  9th  July  1839.  When  the  appeal  came  on  for  hearing,  it  was 
found  necessary  to  bring  up  before  the  House  of  Lords  the  Lord  Ordinary's  interlocutor 
of  2d  June  1840,  as  well  as  the  former  interlocutor  appealed  against.  The  case  having 
been  delayed  in  the  House  of  Lords  with  that  view,  the  defender  brought  a  summons 
of  wakening,  under  which  the  Lord  Ordinary,  of  consent,  wakened  the  process,  and 
thereafter  "  granted  leave  to  the  defender  to  submit  the  said  interlocutor  of  date  2d 
June  1840  to  review  by  reclaiming  note  to  the  Second  Division  of  the  Court,  in  terms 
of  the  statute  48  Geo.  III.  cap.  151,  sec.  16."  Tte  defender  then  presented  a  reclaim- 
ing note  praying  the  Court  to  review  or  alter  the  interlocutor  of  2d  June  1840.  The 
Court  refused  to  consider  the  reclaiming  note  without  a  special  remit  from  the  House 
of  Lords. 

On  19th  February  1846  the  House  of  Lords  remitted  back  to  the  Second  Division 
of  the  Court  "  to  consider  and  dispose  of  the  reclaiming  note  presented  by  the  defender 
Alexander  Alexander  against  the  interlocutor  of  the  Lord  Ordinary  of  the  2d  June 
1840,  or  any  other  application  the  said  defender  may  make  to  review  the  said  inter- 
locutor." 

Upon  June  28th  1864  A.  F.  W.  Alexander,  the  present  defender,  was  sisted  in  room 
of  his  father  Alexander  Alexander,  the  original  defender.  Upon  8th  December  1864 
the  Court  remitted  to  Lord  Ormidale  "  to  proceed  with  the  preparation  and  completion 
of  a  record  applicable  to  the  declaratory  conclusions  of  the  summons,  and  allowed 
certain  additional  pleas  for  the  defender  to  be  added  to  the  defences.  A  record  was 
accordingly  made  up  in  which  these  additional  pleas  were  embodied,  and  the  record 
wajs  reported  on  18th  July  1865  to  the  Court. 

In  their  condescendence  the  pursuers  averred  that  the  original  defender  was  not 
the  great-great-great-grandson  of  the  first  Earl  of  Stirling,  nor  his  nearest  lawful 
heir  in  general  or  in  special.  They  further  averred  that  there  were  in  existence  nearer 
heirs  to  the  first  Earl  of  Stirling  than  the  defender. 

The  defender  pleaded ; — (1)  The  summons,  so  far  as  it  contains  conclusions  that 
the  original  defender  Alexander'  Humphreys  or  Alexander  was  not  the  great-great- 
great-grandson  of  William,  first  Earl  of  Stirling,  and  that  he  was  not  lawful  and  nearest 
heir  in  general  or  in  special  of  the  said  Earl,  is  incompetent;  and,  separatim,  the 
Officers  of  State  have  no  right  to  sue  the  action  quoad  these  conclusions.  (2)  There 
being  no  case  stated  in  the  summons  to  warrant  conclusions  of  the  kind  referred  to. 
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the  BiimiuunB  should  be  dismissed  quoad  tliese  conclusious,  or  the  defender  assoilaed 
therefrom.  (3)  The  statements  of  the  pursuers  not  being  relevant  to  sustain  the 
declaratory  conclusions  of  the  action,  and  these  statements  being  unfounded,  the 
defender  should  be  assoilzied  from  the  said  declaratory  conclusions,  with  expenses. 

Argued  for  the  pursuers; — ^The  right  of  the  pursuers  to  insist  in  the  reductive 
conclusions  of  the  summons,  besides  l^ing  in  itself  clear,  was  sustained  by  the  Lord 
Ordinary,  and  his  judgment  acquiesced  in.  Their  right  to  insist  in  the  declaratory 
conclusions  is  the  same  as  that  to  insist  in  the  reductive  conclusions.  The  right  to 
reduce  the  defender's  title  as  heir  [743]  to  the  first  Earl  of  Stirhng  implies  the  right 
to  challenge  the  fact  upon  which  that  right  depends.  But  it  is  said  that  the  declaratory 
conclusions  are  incompetent.  But  an  action  to  have  any  fact  whatever  judicially 
established  and  declared  is  competent,  provided  the  party  suing  the  action  has  a  title, 
and  can  qualify  sufficient  interest  in  having  the  fact  established  and  declared.  The 
Crown  has  an  interest  in  freeing  itself  for  the  future  from  any  pretensions  on  the  part 
of  the  defender  to  any  right  in  the  grant  to  the  first  Earl  of  Stirling.  It  is  true  that 
when  a  pjirty 's  service  is  reduced  he  may  sue  out  another  brieve,  and  again  try  to  procure 
himself  served  as  heir,  but  that  is  because  the  only  question  put  in  issue  before  the 
inquest  on  a  brieve  is  whether  the  party  has  proved  himself  to  be  the  heir  he  says  he 
is,  not  whether  he  is  heir  or  not  heir,  and  not  because  it  is  incompetent  in  any  process 
to  put  in  issue  whether  he  is  or  is  not  the  heir,  and  have  it  conclusively  determined* 

Argued  for  the  defender  ; — The  pursuera  have  no  right  to  insist  in  the  declaratory 
conclusions  of  tliis  summons.    Their  right  to  reduce  the  services  of  the  defender  was 
that  of  superior  to  the  lands  which  the  defender  claimed  as  heir  of  the  first  Earl  of        ' 
Stirling.    But  these  services  have  been  reduced,  and  the  defender  is  not  putting  forward 
any  claim  to  the  character  of  heir  to  the  first  Earl  of  Stirling,  or  asserting  any  right  or        j 
interest  in  the  lands  granted  to  the  said  Earl.     The  declaratory  conclusions  of  this        | 
summons  are  incompetent.    They  are  unprecedented.    The  only  tribunal  before  which        ^ 
the  question  whether  a  party  be  heir  or  no  heir  can  be  tiied  is  an  inquest.     In  this  case        j 
it  is  sought  to  change  the  tribunal,  and  have  that  question  determined  by  the  Court  of 
Session,  wliich  has  no  original  jurisdiction  in  the  matter.     It  is  also  sought  to  foi-eclose 
the  defender  from  ever  hereafter  attempting  to  establish  that  lie  is  heir  to  the  first  Earl        : 
of  Stirling.     But  a  party  has  a  right  to  sue  out  one  after  another  as  many  brieves  as  ho 
pleases,  and  to  try  again  and  again  to  establish  that  he  is  the  heir  he  says  he  is,  and  it        | 
is  not  competent  to  any  party,  at  least  to  any  party  not  alleging  liimself  to  be  the  heir,  to        \ 
baulk  him  of  that  right.    It  may  be  that  in  a  competition  of  brieves  the  decision  may  he        ! 
final,  and  res  judicata  as  between  the  competitors.   But  there  is  no  competition  of  brieves 
here.  The  Grown  puts  forth  no  claim  to  the  character  of  heir  to  the  first  Earl  of  Stirling.! 

Lord  Justice-Clerk. — The  argument  which  we  heard  in  this  case  was  directed  to 
a  consideration  chiefly  of  the  first  plea  in  law  stated  for  the  defender  on  the  record 
which  has  recently  been  made  up,  and  is  now  before  us.  That  plea  is,  "  That  the 
summons,  so  far  as  it  contains  conclusions  that  the  original  defender,  Alexander 
Humphreys  or  Alexander,  was  not  the  great-great-great-grandson  of  William,  first 
Earl  of  Stirling,  and  that  he  was  not  lawful  and  nearest  heir  in  general  or  in  special 
of  the  said  Earl,  is  incompetent,  and,  separatim,  the  Officers  of  State  have  no  right 
to  sue  the  action  quoad  these  conclusions." 

The  other  pleas  have  not  been  separately  dealt  with,  and  are  not  of  much  moment, 
except  in  so  far  as  they  raise  substantially  the  very  same  question,  which  is  more  dis- 
tinctly raised  in  this  first  plea.  I  think  the  question  is  one  of  very  considerable  import- 
ance, and  in  order  to  make  the  view  which  I  take  of  it  intelligible,  I  find  it  necessan'  to 
go  back  a  little  upon  the  history  of  the  case.  The  charter  which  was  granted  by  King 
James  VI.  in  1021  to  Sir  W.  Alexander  of  Menstrie,  afterwards  Earl  of  Stirling  is  a 
charter  of  historical  interest  and  notoriety.     It  conveyed  to  that  distinguished  states- 

*  Norris  v.  Marshall,  9  D.  46G  ;  Town  of  Aberbrothick  v.  Earl  of  Panmure,  1G7G, 
M.  1870  ;  Town  of  Stirling,  M.  1916  ;  Barbers  of  Edinburgh  v.  Barbers  of  Canongate, 
M.  1954  ;  Earl  of  Aboyne  v.  Magistrates  of  Edinburgh,  M.  1972 ;  Earl  of  Murray  j. 
Magistrates  of  Kinghorn  M.  1988;  Tod  v.  Magistrates  of  St.  Andrews,  M.  1997; 
Gilchrist  v.  Magistrates  of  Kinghorn,  M.  7366  ;  Reay  v,  Mackay,  2  S.  520 ;  King  f. 
Earl  of  Strathern,  M.  6690 ;  Riddeirs  Peerage  Law,  p.  268. 

t  Stair,  iv.  3,  47  ;  Norris  r.  Marshall,  Jan.  14,  1847,  9  D.  466  ;  Miller  or  Godwin 
V,  Sawers,  June  5,  1841,  3  D.  996. 
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mail  and  poet  an  immense  portion  [744]  of  the  continent  of  North  America,  and  it  con- 
ferred upon  him  powers  almost  regal  along  with  the  property  and  sovereignty  of  that 
country.    It  gave  him  the  right  to  bear  the  royal  arms,  to  maintain  a  standing  army 
and  ships  of  war,  and  to  coin  money.     It  is  needless  to  go  hack  upon  the  history  of  the 
continent  of  North  America  after  the  date  of  that  charter,  but  it  is  sufficient  to  say  that 
the  Officers  of  State  representing  the  Crown  say,  and  apparently  with  some  show  of 
reason,  that  the  charter  conveys  rights  which  no  subject  of  Her  Majesty,  and  no  person 
whatever,  can  be  allowed  now  to  take  up  and  enjoy.    They  say,  among  other  things, 
that  by  a  treaty  between  tliis  country  and  France  in  1 03*2,  the  territories  embraced  in  the 
charter  were  ceded  to  France,  and  that  although  they  were  recovered  afterwards  in  the 
year  1713  by  the  treaty  of  Utrecht,  they  came  then  into  the  person  of  Her  Majesty,  not 
upon  the  same  footing  as  they  were  possessed  by  King  James  VI.  when  he  gave  them 
out  originally  to  Sir  William  Alexander  :  but  in  virtue  of  that  public  treaty  they  are 
now  vested  in  the  Crown  jure  coronas,  the  Queen  being  lord  paramount  of  this  territory, 
which  is  a  British  colony.     Of  course  the  Crown,  through  the  Officers  of  State,  or  some 
other  representatives,  is  quite  entitled  to  challenge  the  right  or  the  title  of  any  person 
who  pretends  or  desires  to  take  up  the  rights  created  by  the  charter  of  1021.     Now,  in 
the  year  1830  the  original  defender  of  this  action  procured  himself  to  be  served  heir  in 
general,  and  also  heir  in  special  to  Sir  William  Alexander  of  Menstrie,  the  gi*antee  of  the 
charter  of  1621,  the  charter  being  conceived  in  favour  of  heirs  and  assignees  without 
any  restriction  ;  and  upon  the  retour  of  that  service  he  obtained  a  precept  from  Chan- 
cery, and  was  infeft.    Thereupon  it  was  open  to  the  Crown  or  to  the  Officers  of  State  to 
adopt  one  of  two  courses.    If  they  desired  to  try  the  question  as  to  the  validity  of  this 
charter,  they  had  it  in  their  power  to  accept  of  the  original  defender  as  a  good  contra- 
dictor in  that  question,  ^vithout  challenging  his  right  to  the  character  of  heir  of  Sir 
William  Alexander,  the  grantee.    But  they  had  it  also  in  their  power  to  say,  we  will 
not  try  this  question  with  you,  because  you  are  not  truly  the  heir  of  Sir  William  Alex- 
ander of  Menstrie,  and  therefore  have  no  title  to  defend  the  action  which  we  shall  raise 
for  the  pui-pose  of  trying  the  question  of  the  validity  of  the  charter.     They  chose  the 
latter  of  these  alternatives,  and  challenged  the  8er\'ice  of  the  defender.     For  that  pur- 
pose they  brought  this  action,  concluding  that  the  service  and  the  precept  and  infeft- 
ment  should  be  reduced  and  set  aside  upon  the  ground  that  the  service  proceeded  upon 
insufficient  evidence.    The  third  reason  of  reduction  is,  "  The  defender,  the  said  Alex- 
ander Humphreys  or  Alexander,  is  not  lawful  and  nearest  heir  either  in  general  or  in 
special  to  the  said  deceased  William,  first  Earl  of  Stirling  ;  and  the  said  deceased  Earl 
was  not  liis  great-great-great-grandfather ;  and  at  all  events  the  said  defender  has 
never  by  legal  and  sufficient  proof  established  and  made  out  his  claim  to  any  such 
character  or  connection."    Now,  the  latter  part  of  that  reason  is  the  true  and  proper 
ground  upon  which  the  pursuers  of  the  action  were  entitled  to  found  in  the  reduction 
of  the  service.    All  that  is  necessary  for  the  reduction  of  the  service  upon  its  merits,  is 
that  the  evidence  is  insufficient,  and  accordingly  the  judgment  of  Lord  Cockbum,  and 
of  this  Division  of  the  Court,  which  was  afterwards  appealed  to  the  House  of  Lords, 
proceeded  upon  that,  the  true  and  proper  ground  of  reduction. 

Lord  Cockburn's  interlocutor,  which  is  dated  the  20th  day  of  December  1830,  fiftds 
**  That  the  said  defender  has  not  established  that  the  character  of  lawful  and  nearest 
heir  in  general  or  in  special  to  William,  first  Earl  of  Stirling,  belongs  to  him,  or  that  his 
services  as  such  are  warranted  by  the  evidence  produced  either  before  the  jury  or  in  the 
action :  Therefore  reduces  the  said  two  services,  general  and  special,  and  the  retours 
proceeding  thereon,  and  decerns."  And  in  the  first  paragraph  of  his  note  his  Lordship 
explained  that,  "  The  object  of  the  action  is  to  set  aside  two  services,  one  general  and  one 
special,  which  have  been  obtained  by  the  defender,  designed  in  the  defence  as  Earl  of 
Stirling,  and  to  have  it  found  and  declared  that  this  person  is  not  the  nearest  and  lawful 
heir  either  in  general  or  in  special  to  William,  the  first  Earl  of  StirHng,  who  died  in 
February  1040.  The  discussion  before  the  Lord  Ordinary  was  restricted  hoc  statu  to 
the  reduction  of  these  services,  without  following  this  out  to  all  the  consequences  which 
the  summons  asserts  that  the  reduction  ultimately  leads  to."  In  other  words,  nothing 
was  then  done  towards  disposing  of  what  have  been  called  the  declaratory  conclusions 
of  the  summons,  following  upon  the  reduction. 

[745]  But  noAV  we  are  asked  to  give  judgment  in  favour  of  the  pursuer  in  terms 
of  the  declaratory  conclusions,  and  it  is  quite  necessary  that  we  should  attend  very 
precisely  to  the  way  in  which  these  declaratory  conclusions  are  expressed.    "  It  ought 
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and  should  be  found  and  declared,  by  decree  of  our  said  Lords,  that  the  defender,  the 
said  Alexander  Humphreys  or  Alexander,  is  not  the  sreat-great-great-grandson  of  the 
said  deceased  William,  first  Earl  of  Stirling,  and  that  he  is  not  lawful  and  nearest  heir 
in  general  to  the  deceased  William,  the  first  Earl  of  Stirling,  and  that  he  is  not  the 
nearest  and  lawful  heir  in  special  of  the  said  deceased  William,  Earl  of  Stirling,  in  the 
lands,  territories,  and  others  above  mentioned,  and  that  he  has  no  riglit,  title,  or  claim 
whatsoever  to  the  said  lands,  territories,  and  others,  or  to  any  psCirt  thereof."    Now,  it 
will  be   observed   that    there    are   four   propositions   here 'sought   to  be  declared 
— 1st,  that  the  defender  is  not  the  great-great-great-grandson  of  the  first  Earl  of 
Stirling,  is  not  in  fact    related   to   the  first  Earl  of   Stirling ;    2d,  that  he  is  not 
lawful  and  nearest  heir  in  general,  that  is  to  say,  that  he  is  not  entitled  now  or  at  any 
time  hereafter  to  be  served  in  general  as  heir  to  the  first  Earl  of  Stirling  ;  3d,  that 
he  is  not  the  nearest  and  lawful  heir  in  special  of  the  Earl  of  Stirling,  that  is  to  say, 
he  is  not  entitled  at  any  time  hereafter  to  purchase  and  sue  out  another  brieve 
for  serving  him  heir  in  special ;  and  lastly,  that  ho  has  no  right,  title,  or  claim  whatso- 
ever to  the  lands,  territories,  and  others,  or  any  part  thereof.    Now,  supposing  that  we 
were  to  sustain  the  competency  of  these  conclusions,  what  is  to  follow  ?    The  proof 
which  has  already  been  taken  in  this  action  has  no  application  whatever  to  these  con- 
clusions, and  though  it  might  of  consent  be  taken  as  part  of  the  proof  applicable  to 
these  conclusions,  and  held  as  repeated,  yet  still  there  must  be  a  new  issue  joined,  as 
applicable  to  this  part  of  the  case ;  and  I  think  it  is  by  no  means  unimportant  to  look 
forward  and  see  what  proceedings  we  must  adopt  if  we  sustain  the  competency  of  these        , 
conclusions.    If  the  case  is  to  be  tried  by  a  jury,  then  what  is  to  be  the  issue  i    Ai^  the        ' 
pursuers  to  stand  pursuers  of  the  issue,  and  to  undertake  to  prove  all  these  negattves,        i 
or  is  the  defender  to  stand  pursuer  of  the  issue  and  to  undertake  to  prove  1st,  his  pro- 
pinquity ;  2d,  that  in  respect  of  that  propinquity  he  is  entitled  to  be  served  heir  in 
general ;  and  3d,  that  he  is  entitled,  in  respect  of  that  propinquity,  to  be  served  heir  in 
special  1    Are  these  to  be  the  points  on  which  the  proof  is  to  be  led  by  the  defender  2        ^ 
If  so,  I  am  very  much  startled  by  what  awaits  us,  because  this  is  altogether  unpre- 
cedented.   I  never  heard  of  such  a  form  of  process  as  that,  for  this  is  a  form  of  process 
by  which  one  party  brings  another  into  the  Court  of  Session,  and  says,  "  You  shall  upon 
my  demand  come  here  and  establish  your  right  to  be  served  heir  in  general  and  special 
to  your  alleged  deceased  ancestor."    There  is  no  such  proceeding  known  in  the  law  of 
Scotland  as  that.    The  court  of  service  is  the  proper  court  for  a  proof  of  that  kind,  and        j 
such  a  proof  certainly  cannot  be  led  in  the  first  instance  here,  so  far  as  I  know ;  and 
still  less  I  think  can  it  be  led  upon  the  demand  of  somebody  who  is  not  going  to  be  served 
himself,  and  does  not  propose  himself  to  take  up  the  rightwhich  the  service  would  take  up 
These  are  the  difficulties  that  occur  to  me  upon  the  first  blush  of  these  two  conclusions. 
But  when  we  come  to  examine  the  thing  a  little  more  particularly,  and  with  refer- 
ence to  principle,  I  think  it  becomes  still  more  clear  that  it  is  impossible  to  sustain  the 
competency  of  these  conclusions.    It  is  a  perfectly  well  known  principle  of  the  law 
of  heritable  succession  in  Scotland  that  a  person  who  is  entitled  jure  sanguinis  to  take 
up  the  heritable  succession  of  a  person  deceased,  may  do  so  at  any  time,  provided  he 
is  not  anticipated  by  somebody  else  acquiring  a  right  in  the  meantime,  and  having 
the  right  fortified  by  prescription.    No  lapse  of  time  will  prevent  any  person  from 
asserting  his  jus  sanguinis,  and  taking  up  the  succession  to  a  man  who  died  two  or 
three  hundred  years  ago.    Juri  sanguinis  prescribitur  nunguam, — no  lapse  of  time 
will  prescribe  it ;  and  I  think  it  is  only  in  carrying  out  the  same  principle  that  the 
law  of  Scotland  has  prescribed  certain  forms  and  ways  in  which  questions  of  disputed 
succession  are  to  be  tried  and  determined.    A  man  procures  a  brieve  for  serving  him- 
self heir  in  special  to  his  ancestor,  and  he  fails  in  establishing  his  propinquity,  and  the 
court  of  service  refuses  to  serve  him.     That  is  not  res  judicata;  he  may  purchase 
another  brieve,  and  a  third  brieve,  and  twenty  brieves  in  succession,  and  may  fail 
in  all  the  nineteen  and  succeed  in  the  twentieth.     In  like  manner,  he  may  obtain 
himself  served  upon  what  turns  out  to  [746]  be  insufficient  evidence,  and  a  competitor 
challenges  his  service,  and  has  it  reduced.     Still,  even  although  in  the  process  of  reduc- 
tion additional  evidence  is  led  and  issue  is  joined  between  the  parties  in  this  Court-, 
the  decree  of  reduction  is  not  res  judicata.    The  claimant  may  still  sue  out  another 
brieve  of  service,  and  try  his  case  again.    Now,  is  there  any  form  of  process  by  which 
the  competitor  of  that  party,  who  has  not  himself  sued  out  a  brieve,  but  thinks  never- 
theless that  he  has  a  better  right,  can  put  this  man  to  silence  and  prevent  him  from 
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exercising  that  undoubted  right  of  suing  out  as  many  brieves  as  he  chooses  until  some- 
body else  has  taken  up  the  succession  1  I  know  of  no  such  form  of  process,  and  I  never 
heard  of  such  a  thing.  I  am  taking  the  case  now  as  between  two  persons  who  both 
assert  their  right  to  take  up  the  succession ;  and  I  think  the  only  way  in  which  either 
of  them  can  succeed  in  defeating  the  other,  is  by  having  himself  served  and  retoured, 
and  getting  into  possession  of  the  estate.  Even  a  retour  may  be  challenged  though 
it  has  been  followed  by  possession.  Though  one  of  two  parties  gets  possession  of  the 
estate  under  a  service,  his  title  may  be  challenged  at  any  time  within  twenty  years, 
and  it  required  statute  to  restrict  the  right  of  challenge  within  the  period  of  twenty 
years.  So  that  it  appears  to  me  that  this  question  of  the  right  of  succession  jure  san- 
guinis as  between  two  competing  parties  has  never  been  considered  in  our  law  as  a 
question  to  be  determined  by  an  action  of  declarator  such  as  we  have  here  before  us, 
in  which  issue  is  to  be  joined  between  the  parties,  and  the  question  of  facts  is  to  be 
determined  irrespective  altogether  of  the  proceeding  by  way  of  service,  but  that,  on  the 
contrary,  all  such  questions  take  their  origin  naturally  and  properly  in  the  course 
of  service,  and  are  determined  here  only  by  us  as  a  court  of  review.  If  both  parties 
take  out  brieves,  and  these  brieves  come  up  as  competing  brieves  by  advocation,  then 
a  full  and  complete  trial  of  the  case  will  no  doubt  be  had  between  the  parties,  and 
probably  the  result  of  such  a  decision  as  that  would  be  to  constitute  a  res  judicata ; 
but  I  know  of  no  other  way  in  which  the  thing  can  be  brought  to  a  final  conclusion 
except  in  that  form.  It  would  be  a  very  extraordinary  thing  if  it  were  otherwise, 
looking  to  the  favour  which  the  law  has  for  the  jus  sanguinis,  A  man  may  feel  morally 
certain  that  he  is  the  nearest  relative  and  true  heir  to  a  party  deceased,  and  yet  not 
be  in  a  condition  to  prove  it.  He  may  not  be  able  to  command  his  evidence.  It  may 
take  a  long  time  to  collect,  and  yet  he  may  be  perfectly  certain  that  he  will  ultimately 
establish  it.  Well,  his  competitor  comes  into  Court  before  the  breath  is  well  out  of  the 
deceased's  body  with  an  action  of  declarator  to  put  him  to  silence  for  ever.  Is  that 
to  be  entertained  1  I  think  that  is  totally  inconsistent  with  the  whole  genius  of  our 
law  as  applicable  to  this  subject. 

Now,  turning  for  one  moment  to  the  case  that  is  immediately  before  us,  let  us  see 
whether  the  pursuers  of  this  action  stand  in  any  better  or  more  favourable  position 
to  maintain  the  competency  of  such  conclusions  than  a  competitor  for  the  estate  of 
the  deceased  would  be  in.  It  seems  to  me  that  their  position  is  much  weaker.  The 
right  which  they  have  to  maintain  the  conclusions  of  reduction  is  perfectly  manifest, 
and  I  have  explained  that  already,  because  they  hold  that  this  charter  under  which 
the  defender  proposed  to  take  up  these  vast  territories  in  North  America  is  an  invaUd 
charter,  and  they  have  therefore  a  good  title  to  prevent  anybody  from  taking  up  these 
rights.  But  then  they  are  not  bound  to  try  the  question  of  the  validity  of  the  charter 
with  a  person  who  is  a  mere  pretender, — ^who  has  no  connection  with  the  grantee  of 
the  charter  as  heir,  and  consequently  they  had  a  very  good  title  to  sue  the  conclusions 
of  reduction,  and  they  have  a  perfectly  good  title  to  sue  any  conclusions  of  declarator, 
which  legitimately  follow  upon  the  conclusions  of  reduction,  or  which  are  in  them- 
selves competent.  But  is  their  character  and  position  such  as  to  give  them  a  right  to 
sue  conclusions  of  declarator  which  would  not  be  competent  to  a  competitor, — ^to  a 

Crty  vindicating  in  his  own  person  the  title  of  the  nearest  heir  ?  It  seems  to  me  to 
quite  the  reverse.  Having  extinguished  the  defender's  title  to  try  with  them  the 
question  of  the  validity  of  this  charter,  it  seems  to  me  that  they  have  no  more  to  do 
with  him.  No  doubt,  if  the  extinction  of  the  pretensions  of  this  defender  were  to  lead 
to  the  result  that  the  Crown  would  take  as  vltimus  hcBres,  it  would  be  a  different  state 
of  matters,  and  that  would  land  us  in  a  form  of  process  which  is  not  here  before  us  at 
all, — a  declarator  of  vltimus  hceres,  which  is  a  very  peculiar  process,  but  which,  like 
every  other  process  regarding  succession,  is  a  process  for  establishing  a  right  to  the 
suc-[747]-<5es8ion  in  the  pursuer  of  the  action,  viz.,  the  Crown,  and  we  have  no  case  of 
that  kind  before  us,  and  cannot  have,  in  the  state  of  the  facts  as  disclosed  by  the  Crown 
itself  upon  this  record,  because  it  is  made  matter  of  averment  in  the  7th  article  of  the 
condescendence,  that  there  are  in  existence  heirs-general  of  Sir  William  Alexander, 
the  grantee  of  the  charter  of  1621.  It  is  said  that  "William  Viscount  Canada, 
eldest  son  of  the  said  William,  first  Earl  of  Stirling,  was  survived  not  only  by  one  son, 
the  said  William,  second  Earl  of  StirUng,  but  also  by  three  daughters,  and  of  these 
there  are  descendants.  The  said  Henry,  fourth  Earl  of  Stirling,  besides  the  sons  who 
survived  him,  the  eldest  of  whom  became  Henry,  fifth  Earl,  was  survived  by  three 
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daughters,  of  whom  there  are  descendants. "  Now,  as  the  defender's  pedigree  is  deduced 
through  the  fourth  son  of  the  first  Earl  of  Stirhng,  it  is  plain  that  the  descendants 
of  the  three  daughters  of  the  second  Earl  of  Stirling,  who  was  the  son  of  the  eldest 
son  of  the  first  Earl  of  Stirling,  must  be  nearer  heirs  than  the  defender.  Therefore, 
to  extinguish  the  pretensions  of  the  defender,  except  in  so  far  as  these  pretensions  were 
to  take  up  the  succession  by  service,  and  to  try  the  question  as  to  the  validity  of  his 
title,  that  is  to  say,  to  make  out  that,  in  point  of  fact,  he  is  not  an  heir,  is,  according 
to  the  shewing  of  this  statement,  a  matter  in  which  the  Crown  has  no  interest  whatever, 
because  there  are  heirs-female  of  the  grantee  of  the  charter  in  existence,  who,  according 
to  the  statement  of  the  Crown  itself,  might  be  served,  and  would  have  a  good  title 
to  come  into  Court  to  claim  under  that  charter,  and  to  try  with  the  Crown  the  validity 
of  the  grant.  And  flierefore  it  appears  to  me  that  the  {x>sition  of  the  pursuers  of  this 
l>articular  action  is  a  more  unfavourable  position  than  would  have  been  the  position 
of  a  party  coming  into  Court  as  a  claimant  by  right  of  blood,  as  a  nearer  heir  than  the 
|)arty  whose  service  and  title  are  challenged.  But  I  do  not  mean  to  say  that  I  desire 
to  place  the  judgment  of  the  Court  upon  an  objection  to  title ;  not  at  all.  It  is  the 
first  branch  of  the  first  plea  of  the  defender's  that  appears  to  me  to  be  well  founded, 
that  the  conclusions,  of  which  I  have  been  speaking,  are  themselves  incompetent,  and 
1  only  refer  to  the  title  of  the  Crown  here,  for  the  purpose  of  shewing  that  the  Officers 
of  State,  as  representing  the  Crown,  are,  at  all  events,  in  no  more  favourable  position 
than  a  private  party  competing  for  the  succession  would  have  been  in,  proposing  t^  sue 
such  a  declarator.  For  these  reasons  I  am  of  opinion  that  we  ought  to  sustain  the  first 
branch  of  the  first  plea  for  the  defender,  and  dismiss  the  action  quoad  these  conclusions. 

Lkjri)  Cowan. — In  the  course  of  the  argument,  this  case  appeared  to  me  to  be  attended 
with  more  difficulty  than  I  have  found  it  to  be  upon  consideration.  There  were  some 
general  [)ropoHitioiis  maintained  in  reference  to  declaratory  conclusions  following 
upon  reductive  conclusions,  to  which  I  could  not  give  my  adhesion.  But  generally 
i  concur  in  the  result  at  which  your  Lordship  has  arrived,  upon  the  simple  ground 
so  clearly  and  succinctly  stated  in  the  reply  of  Mr.  Fraser  for  the  defender,  when  he  said 
decree  in  temis  of  this  declaratory  conclusion,  if  pronounced,  would  stand  in  the  way 
of  any  future  brieve  being  expede  by  the  defender's  predecessor  had  he  still  survived 
— a  result  conclusive,  in  my  opinion,  against  the  competency  of  such  decree. 

The  action  is  one  of  reduction  and  declarator  brought  by  the  Officers  of  State,  as 
representing  the  Crown,  for  the  purpose,  in  the  first  place,  of  having  certain  services 
that  were  expede  by  the  defender's  predecessor,  Alexander  Humphreys,  and  other 
i-elative  writs,  set  aside,  and  to  have  a  declarator  of  his  not  holding  the  character  of 
heir.  When  the  action  came  into  Court,  preliminary  defences  were  stated ;  and  at 
that  stage  these  defences  could  have  reference  only  to  the  reductive  conclusions,  because 
they  were  defences  lodged  before  the  satisfying  of  the  production.  Objection  was 
then  taken  to  the  title  of  the  pursuers  to  institute  such  an  action.  It  is  material  to 
observe,  that  these  defences  went  to  this,  that  the  Crown  had  no  interest  and  no  right 
to  insist  in  this  action,  and  particularly,  in  the  reductive  conclusions,  because  they 
did  not  assert  any  contrary  right  to  the  lands  to  which  the  party  had  been  served. 
These  preliminary  defences  were  disposed  of  by  Lord  MoncreifF  so  early  as  1833,  by 
an  interlocutor  in  which  the  defender  acquie^^ced,  repelling  the  preliminary  defences, 
and  decerning.  Thereafter  the  case  went  (»n,  and  Lord  Cockbum  pronounced  the 
judgment,  to  which  your  Lordship  has  referred,  on  the  merits,  in  reference  to  the 
reductive  conclusions  alone.  Now,  the  reductive  conclusions  were  by  this  judgment 
finally  disposed  of  by  this  Court ;  [748]  but  the  cause  was  taken  by  appeal  to  the  House 
of  Lords.  When  argued  in  the  House  of  Lords,  it  was  considered  expedient  that,  before 
judgment  was  given  in  the  appeal,  the  other  conclusions  of  the  action  should  be  dis- 
posed of  by  this  Court,  so  that  the  whole  action  might  be  dealt  with  at  once  by  their 
Lordships ;  and  hence  the  remit  to  this  Court  to  have  the  declaratory  conclusion  to 
which  your  Lordship  has  referred  considered  and  disposed  of.  The  other  conclusions 
which  followed  the  declaratory  conclusion  are  ali-eady  put  out  of  Court  by  a  judgment 
as  against  Banks.  He  did  not  make  his  appearance,  and  there  is  a  judgment  against 
liim.  The  declaratory  conclusion  of  the  summons  is  the  only  conclusion  that  remains 
to  be  decided. 

I  do  not  at  all  go  along  with  the  argument  that,  in  reference  to  ordinary  actions 
of  reduction,  it  is  competent  to  follow  up  reductive  by  declaratory  conclusions  negative 
in  their  tendency.    It  may  be  that  there  is  no  reported  instance  of  a  declaratory  con- 
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elusion  of  sucli  a  negative  cliaracter  being  sustained,  following  upon  a  reductive  con- 
clusion, though  there  may  be  many  cases  in  which  it  might  be  right  that  it  should 
be  so.  1  think  a  declarator  of  putting  to  silence  is  of  that  negative  character.  It 
seems  to  me  on  principle  clear,  thi^t  where  a  man  conies  into  Court  to  liave  a  com- 
peting right  set  aside  which  is  standing  in  the  way  of  his  getting  full  benefit  from  the 
right  which  he  is  asserting  in  his  own  person,  he  may  follow  out  a  reductive  conclusion 
by  an  assertion  of  his  own  right,  and  a  negative  assertion  of  his  competitor's  pretended 
title.  Therefore,  as  regards  the  general  question  about  the  competency  of  negative 
conclusions  following  on  reductive  conclusions  in  ordinary  cases,  1  could  have  no 
doubt.  And  after  reading  the  passage  of  Stair  to  which  reference  was  made  in  the 
course  of  the  argument,  and  the  relative  chapter  wliich  follows,  treating  of  reductive 
actions,  along  with  declaratory  actions,  I  see  nothing  in  his  Lordship's  authority  that 
would  lead  to  this,  that  there  is  incompetency  in  negative  conclusions  following  reduc- 
tive conclusions,  where  the  negative  conclusions  are  necessary  to  bring  out  in  full 
force  the  absolute  right  which  the  pursuer  asserts  he  has.  In  this  case,  however,  the 
question  is,  whether,  by  pronouncing  decree  in  terms  of  this  declaratory  conclusion, 
we  are  not  anticipating  a  state  of  matters  which  may  hereafter  arise,  where  the  party, 
whose  present  brieve  and  retour  on  the  verdict  of  a  jury  may  have  been  properly  enough 
set  aside  from  want  of  evidence,  may  yet  find  himself  in  a  situation  to  assert  his  right 
as  heir.  Are  we  not  by  anticipation  preventing  this  party  from  coming  forward  and 
insisting  in  a  brieve,  by  which  he  shall,  having  obtained  new  evidence,  shew  that 
although  at  a  former  date  he  could  not  make  out  his  pedigree,  he  can  do  so  now,  and 
therefore  ask  to  be  served  and  retoured  1  I  confess  it  is  a  new  doctrine  to  me  that 
a  party  who  has  not  succeeded  in  carrying  through  his  brieve  by  some  defect  in  the 
evidence,  shoilld  be  disabled  by  judgment  of  the  Court  from  afterwards,  at  any  time 
when  he  finds  better  evidence,  coming  forward  and  suing  out  a  new  brieve,  and  so 
getting  himself  retoured  again.  I  think  with  your  Lordship  that  it  may  be  repeated 
any  time,  while  the  fee  is  not  full.  Whenever  the  fee  is  full,  by  another  party  having 
obtained  himself  served  and  retoured,  and  taken  up  the  succession,  then,  of  course, 
without  reduction  of  the  prior  service,  the  party  could  not  get  himself  served.  A 
different  kind  of  competition  here,  however,  may  arise,  viz.  that  of  a  competition  of 
brieves  where  two  parties  are  equally  asserting  rights  to  the  succession,  and  sue  out 
competing  brieves,  and  these  competing  brieves  come  as  a  litigated  process  by  advo- 
cation before  the  Court  of  Session.  In  preferring  the  one  to  the  other,  there  is  a  judg- 
ment that  the  succession  belongs  to  the  successful  party,  and  that  the  other  party  has 
no  right,  and  his  brieve  consequently  is  dismissed.  I  apprehend  that  that  would 
be  a  final  judgment,  and  I  can  see  no  incompetency  in  such  a  case  as  that  in  the  party 
maintaining  a  negative  declarator,  to  the  effect  that,  having  vindicated  his  own  right, 
he  shall  get  a  decree  from  the  Court  that  the  other  party,  as  in  competition  w^ith  him. 
looking  to  the  litigiosity  which  has  taken  place  between  them,  has  no  right  hereafter 
to  disturb  his  succession.  But  is  that  the  case  here  ?  We  have  no  competing  brieve 
here ;  we  have  no  competing  right,  but  we  have  an  interest  in  the  Crown  to  bring 
the  action  of  reduction.  It  would  have  been  very  desirable,  I  think,  to  have  known 
the  precise  grounds  on  which  Lord  Moncreiff  proceeded  in  dismissing  the  preUminary 
defences  ;  but  we  have  no  information  of  that  kind  before  us,  either  in  these  papers, 
or  In  the  reports  of  the  decision.  I  apprehend,  [749]  however,  that  the  very  same 
interest  that  entitled  the  Crown  to  insist  in  the  reductive,  w^as  sufficient  for  the  Crown 
to  insist  in  all  competent  declaratory  conclusions  ;  and  had  there  not  been  a  difficulty 
about  the  present  conclusion  from  the  way  in  which  it  is  expressed,  and  its  effect  from 
the  decree  following  on  it,  I  could  not  have  said  that  there  was  objection  to  the  Crown 
going  on  and  asking  judgment  in  these  declaratory  conclusions.  I  am  quite  clear* 
that  they  could  have  insisted  in  the  declaratory  conclusion,  if  it  was  a  competent  one. 
But  this,  1  think,  it  is  not,  and  that  for  the  reason  adverted  to,  that  such  a  decree  would 
have  barred  the  party,  had  he  been  alive,  from  ever  thereafter  insisting  in  that  which 
I  think  is  his  legal  and  undoubted  right,  viz.  to  assert  hereafter,  if  he  can,  his  position 
and  his  pedigree,  and  his  rights  as  heir,  having  got  new  evidence.  That  would  be 
the  result  of  a  decree  following  on  this  conclusion ;  and,  therefore,  1  think  it  is  an 
incompetent  conclusion. 

Lord  Benholme. — ^It  is  not  surprising  that  there  should  be  a  difference  of  opinion 
upon  a  point  of  such  admitted  difficulty  and  such  unusual  occurrence  as  the  present ; 
and  notwithstanding  all  the  argument  I  have  heard,  and  with  all  the  deference  that 
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I  owe  to  the  opinion  of  your  Lordships,  I  cannot  arrive  at  the  opinion  that  these  de- 
claratory conclusions  are  incompetent.  At  a  former  stage  of  this  case  preliniinary 
defences  were  prepared  of  a  very  distinct  character.  Lord  Cowan  says  he  is  unc^tain 
as  to  the  ground  on  which  they  were  repelled,  but  it  is  certain  that  they  were  repelled, 
and  it  is  equally  certain  that  that  judgment  was  acquiesced  in  by  the  party  interested 
to  have  it  altered.  Now,  the  preliminary  pleas  were — "  1.  No  one  can  challenge  a 
service  as  heir,  unless  he  claim  to  be  served  in  the  same  character  with  the  party  whose 
service  is  sought  to  be  reduced ;  and  the  pursuers  have  not  set  forth  in  their  summons, 
and  they  do  not  pretend  that  they  are  in  any  way  related  to  the  first  Earl  of  Stirling, 
or  that  they  have  any  claim  which,  in  a  question  of  service,  could  come  in  competi- 
tion with  the  defenders.  2.  It  is  not  set  forth  in  the  summons  that  the  pursuers 
have  any  interest  in  the  lands  entitling  them  to  reduce  the  deeds  challenged,  and  in 
truth  they  have  no  such  riffht  or  interest,  even  supposing  that  the  titles  of  the  de^ 
fender  were  defective,  and  nis  service  inept."  These  preliminary  defences  were  re- 
pelled, and  there  was  pronounced  decree  of  reduction  applicable  to  all  the  instruments 
of  that  character  that  were  called  for  in  the  summons  for  the  purpose  of  being  reduced, 
— ^the  general  service,  the  special  service,  the  precept  of  sasine,  the  instrument  of  sasine, 
and  aU  that  has  followed  upon  it  in  favour  of  the  defender.  And  now  we  come  to 
consider  the  second  part  of  the  summons,— the  declaratory  conclusion.  It  has  been 
found  that  the  Crown  has  a  title  and  interest  to  challenge  the  services,  and  in  par- 
ticular the  special  service  of  the  defender,  which  he  expede ;  but  it  is  said  that  they 
have  no  title  and  interest  to  ascertain,  by  this  preliminary  declaration  of  matter  of 
fact,  that  he  has  no  right  or  title  or  claim  to  the  same  lands,  his  service  to  which  has 
been  reduced  At  the  first  blush  of  it,  I  cannot  see  how  parties  who  have  a  title  and 
an  interest  to  reduce  a  service  as  being  the  means  of  affecting  their  territory,  or  as 
being  the  ground  of  some  demand  against  themselves,  should  not  be  entitled  to  bring 
an  action  for  the  purpose  of  ascertaining  that  their  opponent  has  no  right  whatever 
to  that  territory  in  which  they  have  an  interest.  It  occurs  to  me  that  the  only  plausible 
way  in  which  that  interest  can  be  disputed  is  by  separating  the  one  part  of  this  de- 
claratory conclusion  from  the  other,  as  is  done  in  the  defender's  first  additional  plea 
in  law.  But  it  is  plain  to  me  that  the  whole  of  this  declaratory  conclusion  must  be  taken 
together,  and  that  it  would  be  absurd  to  sustain  an  objection  to-one  part  of  it,  whilst 
you  cast  out  of  view  the  other.  The  substance  of  the  declarator  is,  that  this  pretender 
to  the  character  of  heir  has  in  fact  no  right  to  these  lands ;  and  the  medium  oy  which 
that  conclusion  is  to  be  arrived  at  is  the  matter  of  fact  that  he  is  not  the  man  he  says 
he  is — that  he  has  not  the  relationship  on  which  that  pretension  is  founded.  Now, 
it  is  said  that  although  "  the  Crown  have  a  good  title  to  reduce  the  services  in  respect 
of  their  interest  in  the  territory,  they  have  no  right  to  go  further,  and  to  ascertain 
that  the  defender  has  no  right  at  all,  and  to  bring  the  non-existence  of  that  right  to 
a  final  decision."  In  the  first  view  of  the  case,  I  could  not  very  well  see  how  there 
should  be  an  interest  and  title  to  do  the  one  thing  and  not  the  other ;  the  latter  being 
in  my  opinion  far  more  interesting  to  the  Crown  than  the  former.  Why,  then,  is  it 
said  to  be  incompetent  1  It  is  said  that  there  is  no  prescription  of  the  right  of  blood — 
juri  sanauinis  nunquam  [750]  prescribitur.  What  is  the  meaning  of  that  maxim  ? 
It  is  surely  only  this,  that  the  mere  lapse  of  time  will  never  exclude  the  rights  of  blood. 
Another  illustration  of  the  same  principle  is  found  in  the  rule  that  res  mercB  facuUatis 
is  not  lost  by  mere  lapse  of  time.  The  rights  of  blood  are  not  lost  by  the  mere  delay  to 
exercise  or  vindicate  tnem,  any  more  than  other  res  mercB  facuLtatis,  But  then  it  is  said 
that  a  service  once  expede,  though  it  be  reduced,  even  on  the  allegation  that  the  party 
is  not  the  heir,  and  has  not  the  right  of  blood,  may  be  followed  by  a  second  service; 
and  that  twenty  such  services  may  be  expede  by  the  party,  without  being  subject 
to  the  objections  of  res  judicata.  What  is  the  reason  of  that  1  It  is  just  this,  that 
the  conclusion  of  reduction  in  every  such  action  is  that  the  party  served  has  not  yet 
produced  sufficient  evidence,  and  that  the  service  he  has  expede  rests  upon  no  suflScient 
evidence.  The  medium  condudendi  may  be  the  same  in  all  the  services,  but  in  each 
the  conclusion  is,  that  the  particular  service  shall  be  reduced ;  and  in  effect  it  just 
amounts  to  this,  that  for  aught  yet  seen,  the  party  is  not  the  heir.  No  res  judicata 
can  take  place  upon  such  a  conclusion  and  decree ;  for  although  a  former  service  is 
not  supported  by  sufficient  evidence,  it  does  not  foUow  that  a  subsequent  service  may 
not  be  satisfactorily  proved.  But  this  acknowledged  rule  of  practice  goes  a  very 
small  way  towards  ascertaining  the  effect  or  the  competency  of  a  conclusion  of  a  totally 
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different  kind  in  a  totally  different  kind  of  action.    The  privilege  of  the  heir  to  bring  re- 
peated services  he  takes  in  consequence  of  the  nature  of  the  issue  that  has  been  taken 
against  him  in  the  question  of  reducing  his  earlier  service,  and  in  consequence  of  the 
limitation  of  the  judgment  that  can  be  pronounced  against  him  in  such  reduction.    In 
such  reduction  there  never  can  be  a  trial  of  the  absolute  question  of  his  right,  but  merely 
of  the  sufficiency  of  the  evidence  he  has  hitherto  adduced.    The  decree  reduces  the  par- 
ticular service,  but  it  declares  nothing  more  except  its  defects.    The  efficacy  of  the  decree 
is  confined  to  the  particular  instrument  in  question ;  and  never  can  enter  fully  and  con- 
clusively upon  the  question  of  the  absolute  right  of  the  party.    Does  it  necessarily  follow, 
from  all  this,  that  if  an  action  be  raised  with  a  wider  conclusion — a  conclusion  which 
involves  the  absolute  question,  and  which  raises  the  very  issue  of  the  party's  right  with- 
out reference  to  any  particular  attempt  on  his  part  to  take  up  the  character,  that  action 
is  incompetent  merely  because  the  same  effect  would  not  be  produced  by  a  different 
kind  of  action  1    I  cannot  see  why  this  should  be  so.    In  this  very  case  the  reduction 
of  these  former  services  does  not  necessarily  support  the  conclusions  of  declarator ; 
because  all  these  former  services  may  be  reduced,  sufficient  evidence  not  having  been 
hitherto  produced  in  support  of  them,  whilst  the  party  may  still  have  further  and 
stronger  evidence  of  relationship  wheremth  he  may  resist  the  declaratory  conclusions. 
In  supporting  the  declaratory  conclusions  of  this  summons,  the  onus  is  laid  upon  the 
Crown.     The  defender  is  not  bound  or  called  upon  to  prove  his  relationship.    The 
pursuers  undertake  to  prove  the  negative,  viz.,  that  he  is  not  the  heir  which  he  pre- 
tends to  be.    It  may  be  difficult  for  them  to  do  so ;  but  they  have  undertaken  to 
prove  the  n^ative.    What,  then,  is  the  object  and  interest  they  have  to  prove  this 
nogative*^    It  is  this,  to  ascertain  their  immunity  from  the  pretensions  of  this  de- 
fender in  regard  to  a  large  territory  vested  in  the  Crown.    It  is  a  declarator  of  their 
right  to  be  relieved  in  all  time  coming  from  the  pretensions  set  up  by  him  in  reference 
to  this  large  territory,  in  which  confessedly  they  have  an  interest.    Now,  as  to  the 
necessity  for  a  service,  many  cases  may  be  figured  in  which  no  service  is  necessary 
to  be  taken  out  by  the  party  who  alleges  a  right,  before  he  brings  his  action.    In  the 
case  of  a  lease  no  service  is  necessary ;  if  a  party  thinks  himself  entitled  by  relation- 
ship to  succeed  to  a  lease,  he  does  not  require  any  service  as  a  title.    But  can  it  be  said 
as  to  a  proprietor  of  land,  if  there  are  pretensions  raised  against  him  that  such  a  man 
is  entitled  to  a  lease  of  his  land  as  being  the  heir  to  a  former  tenant, — can  it  be  said 
that  such  proprietor  is  not  entitled  to  put  an  end  to  those  pretensions,  and  by  action 
of  declarator  to  ascertain  that  the  party  has  no  right  to  the  character  he  pretends  to, 
by  putting  in  issue  in  a  declaratory  action  that  he  is  not  the  son  of  that  former  tenant  i 
Is  there  such  a  sacred  consideration  for  the  rights  of  blood  that  all  other  rights  are  to 
be  sacrificed  to  them,  and  that  the  right  of  a  proprietor  is  not  to  be  cleared  and  his 
immunity  from  unfounded  pretensions  ascertained,  merely  because  these  pretensions 
are  made  through  the  right  of  blood  ?    I  cannot  understand  that.    There  are  many 
cases  that  may  be  figured  where  there  are  rights  competent  to  a  pereon  in  respect  that 
be  [751]  stands  in  a  certain  relationship  to  another,  although  no  service  be  taken  out 
or  be  necessary  as  a  title.    In  such  cases  the  right  of  blood  is  always  involved.    But  is  that 
right  of  blood  so  to  be  protected,  that  the  question  whether  the  relationship  subsists 
is  never  to  be  finally  ascertained  ?    Is  it  pretended  that  the  party  against  whom  such 
pretensions  are  raised  founded  on  relationship  is  never  to  get  rid  of  such  pretensions ; 
and  that  it  is  incompetent  to  try  the  question  conclusively,  merely  because  the  right 
of  blood  is  involved  in  the  judicial  discussion  ?    I  cannot  understand  that.    There 
is  nothing  magical  in  relationship ;  the  misapprehension,  I  think,  just  arises  in  this 
way,  that  the  matter  of  service  misleads  one.    Because  service  may  be  reduced,  and 
new  services  afterwards  expede,  it  is  supposed  that  there  is  something  sacred  in  the 
right  of  blood,  and  that  a  man  can  never  have  it  finally  ascertained  against  him  that 
he  is  not  the  son  of  the  man  he  calls  his  father.    I  have  already  said  that  in  my  appre- 
hension the  competency  of  expeding  a  second  or  third  service  after  the  former  service 
or  services  have  been  reduced  arises  from  the  nature  of  the  action  of  reduction,  in  which 
res  judicata  can  never  be  got  upon  the  limited  conclusion  of  such  action.    But  it  is 
a  very  different  question  where  a  different  issue  is  raised, — where  the  pursuer  alleges 
and  undertakes  to  prove  that  the  man  is  not  the  rightful  heir,  and  consequently  that 
he  has  not  the  pretension  which  the  pursuer  has  a  strong  interest  to  put  down  for 
evCT.    It  appears  to  me  that  that  is  a  totally  different  case,  and  no  incompetency  in 
my  apprehension  arises  from  the  admitted  fact  that  if  the  matter  had  been  tried  in 
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the  reduction  of  a  service,  no  absolute  res  judicata  would  have  been  the  result.  It 
is  admitted  that  where  two  competitors  come  forward  in  a  competition  of  brieves, 
and  where  one  of  them  succeeds,  that  would  silence  by  res  judicata  the  pretensions 
of  the  other  party.  And  why  i  Just  for  the  reason,  that  this  issue  which  is  there 
affirmed,  that  A  is  the  true  heir,  excludes  the  possibility  in  all  time  coming  of  B  being 
the  heir  ;  and  therefore  B*s  pretensions  are  absolutely  negatived,  because  A  has  been 
absolutely  successful.  The  unsuccessful  party  rai^ht  have  tried  a  service  a  dosen 
times ;  and  reductive  decrees  of  each  of  these  services  would  never  have  ascertained 
absolutely  that  he  was  not  entitled  to  the  character.  It  is  said  that  a  competitor 
to  the  character  of  heir  who  has  not  served  cannot  raise  an  action  of  declarator  against 
another  competitor  to  put  him  to  silence.  Now,  that  is  not  the  way  in  which  such 
competitions  arise.  They  arise  in  the  shape  of  competing  brieves.  The  party  pur- 
suer must  establish  his  own  title.  A  competitor  who  has  not  served  has  no  title,  and 
no  legal  interest  in  the  subject.  But  in  the  present  case  the  title  and  the  interest  are 
estabUshed  in  the  Crown,  by  their  sovereign  and  feudal  right.  Their  title  to  the  sub- 
ject admits  of  no  kind  of  doubt.  They  cannot  fortify  it,  or  make  it  better.  The  title 
they  have  is  so  complete  that  the  defender  has  acquiesced  in  the  judgment  repelling 
the  prehminary  defences. 

it  is  said  that  there  is  no  example  of  such  an  action  as  this.    That  is  no  conclusive 
ground  for  holding  it  an  incompetent  action,  for  it  may  be  answered  that  there  have 
been  very  few  cases,  if  any,  in  which  such  an  action  could  be  raised.    The  present 
is  a  very  extraordinary  action,  and  the  judgment  on  the  preliminary  defences  here, 
I  venture  to  say,  is  a  very  singular  judgment  too,  because  there  are  so  few  instances 
of  such  cases.    But  that  is  the  very  reason  why  you  should  not  demand  that  there 
should  be  produced  instances  to  support  the  declaratory  cxinclusions,  because  the 
reductive  conclusions  here  are  so  singular  and  extraordinary.     I  am  not  sure  that  there 
is  any  case  of  exactly  the  same  kind.     But  how  are  your  Lordships  to  deal  with  those 
parts  of  the  declaratory  conclusions  that  seek  to  have  it  ascertained  that  this  party 
has  no  right,  title,  or  claim  whatsoever  to  the  said  lands,  territory,  and  others,  or  to 
any  part  thereof  ?    Are  you  to  hold  that  also  incompetent  1    K  you  say  that  the  prior 
conclusion  that  he  is  not  the  next  heir  is  incompetent,  is  not  that  merely  introductory 
to  this,  touching  the  interest  of  the  Crown  in  the  subject  ^  and  is  it  not  a  fair  medium, 
nay,  the  only  medium,  on  which  they  could  seek  to  enforce  the  later  conclusion  1    Can 
it  be  held  that  you  are  to  consider  the  declaratory  conclusion  that  the  defender  is  not 
nearest  and  lawful  heir,  as  incompetent,  and  that  you  are  to  take  no  notice  of  that 
with  which  it  is  connected,  viz.  that  he  has  no  right,  title,  or  claim  to  the  territory  1 
I  look  upon  it  that  the  one  is  insisted  in  merely  in  respect  that  it  affects  the  other, 
and  forms  the  basis  of  it.     That  is  the  ground  on  which  the  Crown  have  any  right  or 
interest  to  inquire  into  this  man's  pedigree  ;  and  their  interest  to  inquire,  and  their 
right  to  [752]  have  this  question  settled  as  to  whether  this  man  has  any  right,  title, 
or  claim  to  the  territory,  in  my  humble  apprehension,  entitles  them  to  ascertain  the 
matter  of  fact  on  which  that  question  depends,  viz.  whether  he  does  or  does  not  stand 
in  a  certain  relationship  to  the  first  Earl  of  Stirling.     In  these  circumstances,  I  cannot 
see  how  we  are  to  hold  this  action  incompetent,  which  must  be  the  necessary  conse- 
quence of  sustaining  the  defender's  first  plea  in  law.     If  we  sustain  the  defenders 
first  plea  in  law,  the  conclusion  must  surely  follow  that  the  whole  declaratory  con- 
clusions are  incompetent.    The  ascertainment  of  the  matter  of  fact  whether  this  man 
is  the  heir  or  not,  is  necessary  in  order  to  arrive  at  the  rest  of  the  conclusions.    Tlie 
two  things  are  inseparably  connected, — the  one  is  the  medium  by  which  you  arrive 
at  the  other.     Are  you  to  hold  that  it  is  incompetent  to  ascertain  the  medium  coiulu- 
dendi,  and  yet  that  the  party  is  entitled  to  have  the  last  conclusion  affirmed  1    1  do 
not  see  my  way  to  separate  these  two  parts  of  the  declaratory  conclusion.    It  appears 
to  me  that  the  Crown  has  an  undoubted  right  to  have  it  settled  for  ever  whether  this 
defender  has  or  has  not  right  to  this  territory,  that  so,  if  he  has  not,  he  may  be  p^^ 
vented  at  any  future  time  from  harassing  them  with  his  pretensions.    And  as  a  medium 
to  ascertain  the  matter  of  right,  I  hold  that  they  are  entitled  to  have  it  declared 
that  he  is  not  the  heir.     It  is  said  to  be  a  hardship  that  a  man  may  be  called  on,  when 
he  is  not  prepared  with  his  evidence,  to  have  it  finally  ascertained  whether  he  is  the 
heir  or  not, — that  he  may  thus  be  called  on  to  come  forward  at  the  pleasure  of  his 
competitors,  or  some  person  having  an  interest,  to  try  the  question  when  his  proof 
is  not  ready,  or  when  he  may  afterwards  get  better  proof.    There  is  a  remedy  in  our 
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law  for  such  hardship  or  embarrassment.  They  may  occur  in  many  other  questions 
besides  rights  of  blooa.  If  the  party  is  not  prepared,  he  may  allow  decree  to  go  against 
him  in  absence,  and  open  it  up  at  any  time  when  he  is  fully  prepared  to  try  its  conclu- 
sions. And  that  is  just  what  is  hinted  at  by  Lord  Stair.  Declarators  may  often  be 
raised  against  parties  when  it  is  very  inconvenient  for  the  defenders  to  discuss  them — 
when  their  proofs  are  not  ready.  The  remedy  is  just  to  allow  decree  to  go  out  in 
absence.  Stair  says, — "  The  summons  on  actions  declaratory  is  to  be  pursued  for 
instructing  and  clearing  a  right  relating  to  liberty,  dominion,  or  obligation,"  and 
under  liberty,  I  take  it  that  immunity  from  such  pretensions  is  comprehended  as  a 
very  interesting  and  important  instance  ;  "  but  they  used  not  to  be  raised  or  insisted 
in  where  there  is  no  competition  or  pretence  of  any  other  right."  That  is  not  the  case 
here,  "  yet  parties  may  call  any  whom  they  please,  the  conclusion  being  to  hear  and 
see  it  found  and  declared  that  the  party  had  such  a  right ;  and  if  the  parties  cited 
please,  they  need  not  appear,  if  they  conceive  not  themselves  to  have  any  pretence 
of  right,  for  they  will  have  no  other  prejudice  than  that  they  cannot  pretend  to  have 
had  any  right  to  the  matter  in  question  at  the  time,  till  they  reduce  the  declarator, 
which  they  may  easily  do  if  they  had  lawful  defences,  the  declarator  being  in  absence." 
Now,  I  apprehend  it  is  quite  clear  in  a  case  of  this  kind,  if  a  party  is  called  on  at  a  time 
when  he  is  not  preparea  to  go  into  the  question  of  right  of  blood,  or  right  to  anything 
else,  and  if  he  hopes  to  be  &tter  prepared  at  some  other  time,  his  remedy  is  to  allow 
decree  in  absence  to  go  Against  him,  and  in  that  way  he  can,  when  he  is  better  prepared, 
at  a  future  time  get  the  whole  thing  opened  up  again.  On  these  grounds,  I  do  not 
see  my  way  to  dismissing  the  declaratory  conclusions  of  this  action  as  incompetent, 
and  must  enter  my  dissent  from  the  judgment  proposed. 

Lord  Neaves. — I  concur  in  opinion  with  the  majority  of  the  Court.  An  action 
of  this  kind,  as  it  now  remains  for  our  consideration,  is  confessedly  unprecedented, 
which  in  such  a  matter  is  an  important,  if  not  a  decisive,  consideration.  The  pro- 
cedure by  which  the  character  of  an  heir  is  taken  up  in  our  law  is  well  fixed.  It  is 
by  service,  which  is  not  merely  a  process  of  probation,  but  a  solemn  act,  attended  by 
momentous  consequences,  and  of  which  the  place  cannot  easily  be  supplied.  A  service 
is  accomplished  by  a  court  of  inq^uest,  or  bv  the  Sheriff,  coming  by  recent  enactments 
in  place  of  a  jury.  Any  party  wishing  to  be  served  heir  obtains  his  brieve  or  presents 
his  petition  for  the  purpose,  and  it  is  an  important  general  rule,  that  no  one  can 
oppose  such  a  step  who  does  not  himself  compete  for  the  character  claimed — a  rule 
rendered  necessary  by  the  risk  there  would  otherwise  be  of  services  being  delayed 
for  unfair  objects.  The  Supreme  Court  is  not  a  court  of  inquest  in  such  matters  in 
the  first  instance,  but  has  merely  a  power  of  review.  [753]  For  it  is  the  law  that  any 
party,  against  whom  a  service  may  come  to  be  used,  may  in  general  bring  a  reduc- 
tion of  the  service  after  it  has  been  obtained,  though  he  could  not  have  appeared  to 
oppose  it  in  its  progress  ;  and,  in  fact,  that  was  the  ground  on  which  the  present  action 
was  rested  in  the  amendment  of  the  libel,  in  so  far  as  regards  the  reduction  of  the 
service  previously  obtained.  But  it  is  a  different  thing  to  attempt,  as  is  here  done,  a 
general  declarator  of  the  negative  kind,  for  declaring  that  the  party  called  is  not  the 
heir  of  his  alleged  ancestor.  The  only  use  of  such  an  action  could  be,  that  the  decree 
might  be  used  to  stop  any  service  that  should  afterwards  be  attempted.  But  to  allow 
this  to  be  done  would  be  a  plain  violation  of  the  general  rule,  that  none  but  a  competitor 
can  appear  to  oppose  a  service.  The  Officers  of  State  could  not  appear  in  any  brieve 
or  petition  of  service  that  this  defender  might  hereafter  resort  to,  and  so  their  decree 
would  be  of  no  effect,  and  would,  in  fact,  be  a  premature  anticipation  of  what  the  law 
and  usage  has  fitted,  and  can  only  be  tried  in  another  form  and  at  a  later  stage.  It 
is  the  privilege  of  a  party  who  may  think  himself  another's  heir,  to  take  out  his  brieve 
when  he  pleases,  and  to  repeat  his  attempt  as  often  as  he  likes  upon  new  evidence, 
so  long  as  the  character  he  claims  is  not  taken  up  by  some  one  else,  which  in  this  case 
can  never  be  done  by  the  pursuers  of  the  present  action.  Further,  I  think  the  action, 
in  the  conclusions  now  under  consideration,  is  not  justified  by  our  ordinary  legal  rules 
applicable  to  declarators.  It  is  not  every  fact  that  can  be  declared  or  negatived  by 
a  declarator.  It  must  be  something  of  a  practical  kind,  leading  to  patrimonial  con- 
clusions, that  is  sought  to  be  established,  such  as  those  which  your  Lordship  in  the 
chair  has  indicated.  This,  I  think,  is  not  the  case  here.  The  pursuers  would  gain 
no  patrimonial  benefit  by  succeeding  in  any  of  these  conclusions.  They  do  not  seek 
here  to  say  or  to  prove  that  the  property  in  question  has  reverted  to  them  for  want 
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of  heirs,  and  I  do  not  see  that  the  superior  of  a  feu  has  any  proper  interest  to  determine 
that  one  party  is  his  vassal  rather  than  another.  That  is  a  matter  for  the  competi- 
tors themselves  to  settle.  The  action  of  putting  to  silence,  well  known  in  consistorial 
law,  relates  to  the  important  question  of  status  ;  but  its  analogy  cannot  be  extended 
to  cases  of  a  different  kind,  it  is  not  competent  thus  to  silence  a  man  for  anything 
that  he  may  say  or  pretend — ^as  for  alleging  himself  to  be  my  relative — still  lees 
for  asserting  or  alleging  propinquity  to  another  man.  Such  questions  are  not  the 
proper  subject  of  legal  contest.  But  in  truth  these  views  just  bring  the  case  back  to 
the  point  before  adverted  to,  that  this  is  a  question  of  inheritance  or  heirship,  for 
determining  which  the  law  has  appointed  otner  tribunals  and  modes  of  procedure 
different  from  what  are  here  resorted  to. 

The  Court  pronounced  the  following  interlocutor : — **  Having  heard  counsel  on 
the  declaratory  conclusions  of  the  summons,  in  so  far  as  directed  against  the  original 
defender,  Alexander  Humphreys  or  Alexander,  and  on  the  record  applicable  thereto, 
find  that  the  action,  so  far  as  regards  these  conclusions,  is  incompetent :  To  this  effect 
sustain  the  first  plea  in  law  for  the  defenders,  and  dismiss  the  action,  and  decern 
Find  the  compearing  defender  entitled  to  expenses  incurred  since  the  8th  December 
1864.  and  remit." 

Thereafter,  on  the  19th  June  1866,  on  the  pursuer's  motion,  the  Court  pronounced 
this  interlocutor  : — "  In  respect  of  the  interlocutor  of  Lord  Cockbiu-n  of  20th  December 
1836,  and  of  the  interlocutor  of  the  Second  Division  of  9th  July  1839,  reduce  the  pre- 
cept from  Chancery,  the  instrument  of  saline,  and  procuratory  of  resignation  hbelled, 
and  decern." 

WiLLL\M  Ivory,  W.S.— Wiluam  Wotherspoon,  S.S.C— Agents. 

[Affirmed  with  variations,  18G8,  6  M.  (H.  L.)  54.]  .  .     ;  .. 


No.  144.  I V.  M.\CPHERSON,  754.    29  May  18G6.    let  Div.— Lord  Jerviswoude,  C. 

John  Pkarson,  Pursuer. —3/air. 

Alexandwi  M*Gavin  and  Company,  and  Ai.exanber  M'Gavlx,  the  only 

laiown  Partner,  Defenders. —W.  M.  Tkaimon, 

Process — Reponing — Uedaiming  Note, — The  Court  will  not  repone  a  party  a  second 
time,  without  sufficient  cause  shewn.  Observations  on  the  case  of  Mather  v.  Smith, 
21  D.  24. 

On  1st  March  1866  the  Lord  Ordinary,  on  the  motion  of  the  defenders,  and  in 
respect  of  the  failure  of  the  pursuer  to  sist  a  sufficient  mandatory,  and  in  respect  of 
no  appearance  being  made  on  his  behalf,  pronounced  an  interlocutor  dismissing  this 
action^  with  expenses. 

The  pursuer  reclaimed,  and  the  Pii*st  Division  on  13th  March  1866  remitted  to 
the  Lord  Ordinary  to  repone  him,  if  his  Lordship  should  see  cause  to  do  so,  and  on 
such  terms  as  to  his  Lordship  should  seem  proper. 

On  20th  March  1866  the  Lord  Ordinary,  in  respect  of  the  last  mentioned  inter- 
locutor, and  having  heard  counsel,  reponed  the  pursuer  on  payment  to  the  defenders 
of  the  sum  of  four  guineas. 

On  12th  April  1866  the  defenders'  agents  wrote  requesting  the  pursuer's  agents 
to  say  whether  they  should  present  a  receipt  for  the  four  guineas  of  expenses  found 
due.  No  answer  having  been  returned,  the  defenders'  agents,  on  12th  May  1866, 
intimated  that  they  had  again  enrolled  the  case  for  decree  in  respect  of  the  failure 
to  pay  the  expenses. 

On  15th  May  1866  the  Lord  Ordinary,  "  in  respect  of  the  non-payment  by  the 
pursuer  of  the  sum  upon  payment  of  which  he  was  allowed  to  be  reponed  in  terms 
of  the  interlocutor  of  13th  March  last,  and  the  failure  of  the  pursuer  to  appear  by 
himself  or  counsel  at  the  calling  of  the  cause  to-day  in  the  motion  roll,"  of  new  dis- 
missed the  action,  and  of  new  found  the  defenders  entitled  to  expenses. 
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After  this  the  pursuer's  agents  wrote  to  the  defenders'  affents  offering  payment  of 
the  four  guineaji  decerned  for  by  the  interlocutor  of  20th  March,  on  condition  that 
consent  was  given  to  the  decree  by  default  of  15th  May  being  recalled. 

The  defenders  declined  to  consent  to  the  decree  being  opened  up,  and  the  pursuer 
now  reclaimed  a  second  time,  and  prayed  to  be  reponed. 

The  pursuer  argued  that  it  was  not  incompetent  to  repone  a  party  a  second  time. 
It  had  been  done  a  third  time  in  Mather  v.  Smith.*  Here  the  pursuer  was  abroad, 
which  was  sufficient  to  account  for  the  delay. 

Lord  President. — I  think  that  the  procedure  which  has  been  adopted  here  ought 
not  to  receive  countenance.  The  Court  went  very  far  in  sanctioning  something  like 
this  in  the  case  of  Mather.  That  case  seems  to  be  regarded  as  a  precedent  for  procedure 
of  this  kind.  I  am  not  disposed  to  give  it  that  character.  In  that  case  an  explanation 
was  given,  shewing  that  the  delay  had  occurred  through  the  necessity  of  preparing 
a  new  bond  of  caution,  there  having  been  an  objection  to  the  bond  first  prepared. 
Here  there  is  no  explanation,  and  there  was  no  appearance  before  the  Lord  Ordinary. 
The  offer  of  expenses  subsequently  made  was  not  sufficient,  because  it  did  not  include 
the  expense  of  obtaining  the  decree.  I  am,  therefore,  for  refusing  the  prayer  of  this 
note. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced  : — "  Having  heard  the  reclaiming  note  for  John 
Pearson,  No.  22  of  process,  and  heard  the  counsel  for  the  reclaimer  and  for  the  re- 
spondents, in  respect  no  sufficient  grounds  have  been  stated  in  the  reclaiming  note, 
or  by  the  reclaimer's  counsel  at  the  bar,  why  the  reclaimer  should  be  reponed  against 
the  interlocutor  reclaimed  against,  refuse  the  desire  of  the  reclaiming  note,  and  adhere 
to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  [755]  against :  Find  the  pursuer 
liable  to  the  defenders  in  expenses  incurred  by  them  since  the  date  of  the  Lord 
Ordinary's  interlocutor,  and  hereby  modify  the  same  to  £4,  4s.  sterling,  and  decern 
against  the  pursuer  for  payment  of  that  sum  to  the  defenders.  Further,  of  new, 
remit  to  the  Auditor  to  tax  the  defenders'  account  of  expenses  in  which  the  pursuer 
has  been  found  liable  by  the  Lord  Ordinary,  and  to  report  to  the  Court." 
R.  &  E.  "H.  Arthur,  S.S.C— John  Ross,  S.S.C— Agents. 


No.  145.  IV.  Macpherson,  755.    31  May  1866.    2d  Div.—L 

Pickford  and  Company,  Petitioners.— Paitoi— A.  Moncrieff. 
Caledonlvn  Rah^way  Company,  'Respondent^.— Clark— Johnstone. 

Railway  and  Canal  Traffic  Act,  17  <&  18  Vict.  c.  31 — Contravention — Relevancy, — 
A  railway  company  which  employed  agents  for  delivering  in  a  large  town  goods 
brought  by  the  railway  to  the  parties  to  whom  they  were  addressed,  arranged  within 
the  station  the  goods  to  be  delivered  by  these  agents,  and  afforded  to  them  other 
facilities  in  the  use  of  the  station.  Held  that  the  company,  in  refusing  to  give  the 
same  advantages  to  carriers  to  whom  goods  were  consignai,  were  not  guilty  of  a 
contravention  of  the  provisions  of  the  Railway  and  Canal  Traffic  Act  against  the 
granting  of  undue  preferences  to  traders,  the  agents  of  the  railway  company  being 
servants  of  the  company,  and  not  traders. 

NautcB  Caufwnes — Railway — Carrier. — A  railway  company  receiving  from  another 
railway  company  goods  addressed  by  the  sender  to  A  B,  Argyle  Street,  Glasgow, 
is  Hot  bound  to  regard  markings  by  the  latter  company  in  the  way-bill  or  invoice 
as  to  the  carriers  to  be  employed  in  the  delivery. 

This  was  a  petition  and  complaint  presented  by  Messrs.  Pickford  and  Company, 
carriers  in  London,  Edinburgh,  and  Glasgow,  and  all  the  principal  towns  in  Great 
Britain,  against  the  Caledonian  Railway  Company,  under  the  17  &  18  Vict.  cap.  31 
(the  Railway  and  Canal  Traffic  Act,  1854). 

*  Nov.  28,  1858,  21  D.  24. 
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The  petition  set  forth ;— The  Caledonian  Railway  Company  have,  *  in  violation 
and  contravention  of  the  provisions  of  the  Acts  of  Parliament  after  Quoted,  given 
undue  and  unreasonable  preference  and  advantage  to  themselves,  in  their  capacity 
of  common  carriers,  and  to  other  persons  and  companies,  over  the  petitioners,  and 
have  imposed  on  the  petitioners  undue  and  unreasonable  prejudice  and  disadvantage, 
thereby  entailing  on  tne  petitioners  a  heavy  pecuniary  loss. 

'^  In  particular,  the  said  Caledonian  Railway  Company  have  contravened  the  pro- 
visions of  the  said  Acts  of  Parliament,  inter  alia,  in  the  following  respects  : — 

**  (1)  They  have  in  some  instances  refused  to  hand  over  to  the  petitioners  at  their 
station  in  Buchanan  Street,  Glasgow,  for  delivery  by  the  petitioners,  goods,  which  either 
arrived  there  labelled,  consigned,  or  addressed  to  the  petitioners'  care,  or  with  respect 
to  which  the  consignees  thereof  directed  them  to  hand  over  the  same  to  the  petitioners 
for  delivery. 

"  (2)  The  said  railway  company  further  afford  to  other  carriers  who  are  the  com- 
petitors and  rivals  of  the  petitioners  in  business,  facilities  for  lifting  goods  from  their 
stations  which  they  refuse  to  the  petitioners,  and  do  all  in  their  power  to  obstruct 
the  petitioners  in  lifting  and  carting  goods  from  their  said  stations. 

"  (3)  The  said  railway  company  give  an  undue  preference  and  advantage  over  the 
petitioners  to  other  carriers,  their  competitors  in  business,  inasmuch  as  they  receive 
payment  from  the  said  competitors  at  the  end  of  the  month,  or  other  stated  period, 
of  the  charges  on  goods  consigned  to  them  during  the  month  ;  while  they  compel 
the  petitioners  to  make  payment  to  them  of  the  particular  charges  applicable  to  each 
package  of  goods  consigned  to  the  petitioners  before  such  package  is  removed  from 
the  station  of  the  [756]  railway  company,  or  placed  on  the  cart  of  the  petitioners ; 
and  while  thus  exacting  from  the  petitioners  separate  and  instant  settlement  of  charges 
payable  to  the  railway  company,  they  refuse  to  make  similar  settlements  of  charges 
and  overcharges  payable  to  the  petitioners, 

"  (4)  The  railway  companv  also  afford  to  the  rivals  of  the  petitioners  in  business, 
accommodation  at  their  said  station  for  carrying  on  their  business,  which  they  refuse 
to  the  petitioners." 

The  petition  further  set  forth  several  instances  of  alleged  violation  and  contravention 
of  the  said  Act. 

The  petition  also  narrated  the  33d  section  of  the  8  &  9  Vict.  cap.  33,  providing 
that  tolls  levied  by  railways  **  should  be  at  all  times  charged  equally  to  all  persons,' 
and  the  2d  and  3d  sections  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  cap. 
31).  Se(!tion  2  is  in  the  following  terms  : — "  Every  railway  company,  canal  company,  and 
railway  and  canal  company,  shall,  according  to  their  respective  powers,  afford  all  reason- 
able facilities  for  the  receiving,  and  forwanling,  and  delivering  of  traffic,  upon  and 
from  the  several  railways  and  canals  belonging  to  or  worked  by  such  companies  re- 
spectively, and  for  the  return  of  carriages,  trucks,  boats,  and  other  veliicles  :  and  no 
such  company  shall  make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  or  in  favour  of  any  particular  person  or  company,  or  any  particular  description 
of  traffic  in  any  respect  whatsoever ;  nor  shall  any  such  company  subject  any  par- 
ticular person  or  company,  or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever." 

Ihe  prayer  of  the  petition  was  to  the  effect  that  the  Court  should  find  that  the 
pixweedings  complained  of  were  in  violation  and  contravention  of  the  said  Acts,  and 
that  they  should  interdict  the  Caledonian  Company  from  continuing  the  said  violation 
and  contravention  of  the  said  Acts,  and  from  giving  any  undue  and  unreasonable 
preference  and  advantage  to  themselves  or  other  persons  over  the  petitioners,  or  from 
subjecting  the  petitioners  to  any  undue  and  unreasonable  prejudice  and  disadvantage 
in  the  matters  libelled. 

Answers  were  given  in  by  the  respondents,  in  which  they  objected  to  the  relevancy 
of  the  petition,  as  not  containing  statements  sufficient  to  infer  a  contravention  of 
the  Act,  and  in  which  they  denied  the  facts  stated  by  the  petitioners. 

The  Court,  on  4th  March  1863,  pronounced  the  following  interkcutor  : — ^"  Having 
heard  counsel  on  the  petition  and  complaint,  and  answers  thereto,  before  answer, 
and  of  consent  of  both  parties,  remit  to  Mr.  Robert  liCe,  advocate,  to  inquire  into  all 
matters  of  fact  bearing  on  the  subjects  of  complaint  by  the  petitioners,  and  examine 
witnesses  and  havers  on  oath,  and  to  administer  such  oath,  all  in  terms  of  the  3d  section 
of  the  Railway  and  Canal  Traffic  Act,  1854,  and  to  report  to  the  Court  the  result  of 
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such  evidence  and  inquiry ;  and  recommend  to  the  reporter  to  preserve  short  notes 
of  the  evidence  taken  by  him,  to  be  transmitted  to  the  Court,  in  case  they  should  desire 
the  same,  and  should  call  for  their  production  ;  and  grant  diligence." 

The  result  of  the  inquiry  and  evidence  is  sufficiently  given  in  the  opinion  of  the 
Lord  Justice-Clerk. 

The  petitioners  argued  that  this  case  came  within  the  principle  laid  down  in  the 
case  of  Baxendale  v.  the  Great  Western  Railway  Company,*  and  that  they  suffered 
pecuniary  loss  by  the  system  insisted  on  by  the  railway  company.! 

[757]  'I'll®  respondents  argued  that  tliere  was  no  broach  of  the  statute,!  and  that 
the  pursuer  had  failed  to  shew  any  grounds  for  having  his  complaint  entertained. 

At  advising, — 

Lord  Justice-Clerk. — When  this  petition  and  complaint  first  came  before  the 
Court,  it  was  quite  obvious  that  there  were  some  of  the  allegations  which  were  relevant, 
and  which  required  proof.  There  might  have  been  a  good  deal  of  doubt,  perhaps, 
about  the  relevancy  of  some  others  of  these  allegations ;  but  as  some  of  them  were 
undoubtedly  relevant,  the  respmdents  consented  that  there  should  be  a  proof  allowed 
before  answer.  And  Jiccordingly  we  took  the  course  which  is  authorised  by  the  Act 
of  Parliament,  and  remitted  to  a  gentleman  in  whom  we  had  confidence,  "  to  inquire 
into  all  matters  of  fact  bearing  on  the  subjects  of  complaint  by  the  petitioners,  and 
examine  witnesses  and  havers  on  oath,  all  in  terms  of  the  3d  section  of  the  Bailway 
and  Canal  Traffic  Act,  1854,  and  to  report  to  the  Court  the  result  of  siicli  evidence 
and  inquiry,  and  recommend  to  the  reporter  to  preserve  short  notes  of  the  evidence 
taken  by  him,  to  be  transmitted  to  the  Court,  in  case  they  should  desire  the  same." 
Now,  Mr.  Lee,  in  making  the  report  l)efore  us,  has  laid  his  notes  of  the  evidence  before 
us  also,  and  I  think,  looking  to  the  nature  of  his  report,  he  was  quite  right  in  doing 
so  ;  because  in  the  course  of  his  report  he  finds  it  necessary  to  make  very  special  refer 
ence  to  some  of  the  evidence,  and  it  was  for  that  reason  obviously  desirable  that  his  notes 
of  the  evidence  should  be  before  the  Court  at  the  time  that  the  parties  were  heard 
on  the  whole  matter.  We  are  now  to  consider  at  once  the  relevancy  and  the  proof. 
But  the  case  has  certainly,  by  means  of  the  proof,  been  reduced  to  very  narrow  limits 
indeed.  Upon  the  fifth  page  of  the  petition  and  complaint  the  grounds  of  complaint 
are  set  out  under  diflFerent  heads :  and  omitting  in  the  meantime  the  consideration 
of  the  first  head  of  the  complaint,  the  remaining  three  may  be  disposed  of,  I  think, 
very  easily.  The  second  head  of  the  complaint  is,  that  the  railway  company  afford 
to  other  carriers,  who  are  the  competitors  and  rivals  of  the  petitioners  in  business, 
facilities  for  lifting  goods  from  their  station,  which  they  refuse  to  the  petitioners,  and 
do  all  in  their  power  to  obstruct  the  ptitioners  in  lifting  and  carting  the  goods  from 
their  said  station.  Now  that  is  a  relevant  ground  of  complaint,  because,  if  it  were 
true,  there  would  be  a  breach  of  the  provision  of  the  statute,  which  requires  the  company 
to  afford  all  reasonable  facilities  for  the  delivery  of  traffic,  and  forbids  them  to  give 
any  undue  or  unreasonable  preference  or  advantage  to  one  person,  or  to  subject  any 
person  or  description  of  traffic  to  any  undue  or  unreasonable  prejudice  or  disadvantage. 
But  the  question  is,  whether  that  allegation  has  been  proved.  Now,  the  matter  of 
fact  which  is  brought  out  in  the  evidence,  and  reported  to  us  by  Mr.  Lee,  is  this  :  The 
Caledonian  Railway  Company,  the  respondents,  conduct  the  business  of  delivering 
goods  which  are  carried  by  their  railway  to  Glasgow,  by  means  of  carts,  to  different 
places  in  the  city,  through  agents  employed  by  them,  Messrs.  Cameron  and  Company ; 
but  in  point  of  fact  this  is  just  the  railway  company  itself  performing  the  business 
of  carters, — the  arrangement  which  they  make  with  Cameron  and  Company  being  of 
such  a  nature  that  Cameron  and  Company  are  not  in  the  position  of  common  carriers 
exercising  an  independent  trade,  and  receiving  goods  from  the  Caledonian  Company 
as  carriers  under  a  new  contract  of  carriage  which  they  have  entered  into  :  but  on  the 
contrary,  are  merely  the  servants  or  agents  of  the  Caledonian  Company,  in  performing 
part  of  the  contract  of  carriage  undertaken  by  that  company.  Now,  what  is  complained 
of  is,  that  the  goods  which  are  brought  to  the  station  in  Glasgow  by  the  railway,  and 

*  Baxendale  v.  Great  Western  Railway,  Nov.  15,  1858,  5  Scott's  New  Common 
Bench  Reports,  p.  336. 

t  Wannanand  Co.  v.  Scottish  Central  Railway,  July  19,  1864,  ante,  vol.  ii.  p.  1373. 

j  Cooper  t7.  London  and  South- Western  Railway  Company,  June  1.  1858,  27 
L.  J.,  a  P.,  p.  324. 
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which  are  to  be  delivered  by  Cameron  and  Company,  or  in  other  words  by  the  Caledonian 
Railway  Company,  are  within  the  premises  of  the  railway  company  divicled  into  districts 
for  facility  of  loading  upon  their  carts  and  conveying  to  the  different  districts  in  the  city, 
while  as  regards  the  goods  of  Pickford  and  Company  no  such  division  of  these  goods  is 
made  into  mstricts  within  the  premises  of  the  Caledonian  Railway  Company;  and  it  is  said 
that  this  is  an  undue  preference  or  advantage  to  the  railway  company  tnemselves  [758]^ 
carters,  and  an  undue  and  unreasonable  prejudice  and  disadvantage  to  Pickford  and  Com* 
pany  exercising  the  same  trade.  Now  it  is  impossible  to  leave  out  of  view  here  the  facts 
which  are  brought  before  us  as  regards  the  amount  of  the  traffic  and  cartage  carried  on 
by  the  two  parties  who  are  thus  contrasted.  We  find  in  the  evidence,  as  reported  to  us  by 
Kir.  Lee,  that,  taking  as  an  example  the  months  of  October  and  November  1862,  there 
was  carted  from  the  station  daily  by  Cameron  and  Company,  as  servants  or  agenU 
of  the  Caledonian  Company,  152  tons  of  goods  in  October,  and  141  tons  of  gooids  in 
November,  as  a  daily  average ;  and  during  the  same  period,  the  daily  average  carted 
by  Pickford  and  Company  was  9  tons  in  October,  and  15  tons  in  November.  Now, 
an  arrangement  to  divide  goods  into  districts  may  be  an  extremely  desirable  and  proper 
thing  where  th6re  is  an  immense  quantity  of  goods,  and  a  very  unnecessary  and  useless 
thing  where  there  is  a  small  quantity.  But  still  fiuther,  it  must  be  kept  in  mind  that 
the  Caledonian  Company  make  use  of  their  own  premises  for  the  purpose  of  assorting 
these  goods,  in  order  to  enable  their  own  carters  the  more  readily  to  get  them  away 
from  the  station.  But  they  are  not  bound,  so  far  as  I  can  see,  for  that  reason,  to  lend 
their  premises  to  other  carters  for  the  purpose  of  assorting  their  goods.  A  thing  may 
be  very  reasonable  and  proper  to  be  done  oy  the  railway  company  themselves,  within 
their  own  premises,  with  a  view  to  speedy  and  accurate  delivery  within  the  city  of 
Glasgow,  which  they  are  not  in  the  least  degree  boimd  to  communicate  to  other  people. 
These  people,  if  they  desired  to  have  such  a  division  of  their  goods,  may  make  it  for 
themselves,  with  premises  of  their  own.  I  cannot  hold  that  this  is  what  the  statute 
calls  an.  undue  and  unreasonable  preference  of  the  one  party,  or  an  undue  and  unreason- 
able prejudice  and  disadvantage  to  the  other ;  and  therefere  I  think  there  is  no  case 
under  this  head  of  the  petition. 

The  next  head  of  the  petition  is  an  objection  to  the  manner  in  which  the  Caledonian 
Company  settle  accounts  with  the  petitioners,  and  it  was  alleged  very  strongly  on 
this  nead  of  the  petition  that  they  gave  a  most  unfair  advantage  to  one  set  of  traders 
by  allowing  them  to  run  monthly  accounts,  while  they  insisted  on  having  a  settlement 
of  cash  down  in  the  case  of  the  petitioners.  All  that  it  is  necessary  to  say  upon  that 
head  of  the  petition  is,  that  not  one  word  of  evidence  has  been  offered  in  support  of  it, 
and  therefore  there  is  no  more  to  be  said  about  it. 

The  fourth  complaint  is,  that  the  railway  company  afford  to  the  rivals  of  the  peti- 
tioners in  business  accommodation  at  their  said  station  for  carrying  on  their  business, 
which  they  refuse  to  the  petitioners.  Now,  upon  this  matter,  Mr.  Lee  has  reported 
"  that  there  are  two  small  boxes  like  sentry-boxes,  within  the  gates  of  the  station, 
which  were  built  and  are  used  for  the  accommodation  of  the  company's  carting  agents. 
Pickford  and  Company  had  one  of  them  when  they  were  agents,  and  Messrs.  Cameron 
had  the  other.  In  1861  Robb  and  Company  succeeded  Pickford  and  Company  as 
agents,  and  succeeded  to  their  box.  Robb  and  Company  subsequently  ceased  to  be 
agents,  but  did  not  immediately  give  up  the  box,  being  in  terms  for  another  contract, 
but  they  ultimately  gave  it  up,  and  it  was  closed.  This  was  about  the  time  when 
the  petition  was  presented.  Messrs.  Cameron  continued  and  continue  to  occupy 
the  other."  Now,  it  appears  to  me  that  this  question  is  to  be  solved  just  upon  the 
same  ground  that  I  have  suggested  in  regard  to  the  mode  of  arranging  the  goods 
within  the  railway  premises.  Cameron  and  Company  being  the  agents  or  servants 
of  the  railway  company,  are  siu^ly  not  getting  an  undue  preference  as  traders  over 
the  other  persons  who  come  to  receive  goods  as  carriers  at  that  station  by  having  a 
box  within  the  station  in  which  they  may  keep  their  books  and  accounts.  If  Cameron 
and  Company  were  separate  traders  altogether,  exercising  an  independent  trade  as 
common  carriers,  that  would  be  a  different  thing.  But  it  is  not  Cameron  and  Company 
that  are  to  be  considered  here  at  all,  but,  for  the  reasons  I  have  already  assigned,  the 
railway  company  themselves ;  and  the  complaint  here  therefore  is,  that  the  railway 
company,  for  the  purpose  of  expediting  their  own  business,  and  getting  the  goods 
carried  away  from  the  station  by  their  own  carters,  have  within  the  station  a  small 
box  in  which  that  part  of  the  business  is  carried  on.    It  is  needless  to  say  a  single  word 
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about  that.  It  is  just  as  plain  that  that,  no  more  than  the  other  case  to  which  I 
have  referred,  can  by  any  reasonable  construction  be  brought  within  the  words  of 
this  Act  of  Parliament. 

Now,  this  disposes  of  the  whole  complaint,  except  the  first  ground ;  and  the  first 
[759]  ground  of  complaint  is  this,  that  the  railway  company  "  have  in  some  instances 
refused  to  hand  over  to  the  petitioners  at  their  station  in  Buchanan  Street,  Glasgow, 
for  delivery  by  the  petitioners,  goods  which  either  arrived  there  labelled,  consigned, 
or  addressed  to  the  petitioners'  care,  or  with  respect  to  which  the  consignees  thereof 
directed  them  to  hand  over  the  iame  to  the  petitioners  for  delivery,**  and  there  is  ap- 
pended to  the  petition  a  very  detailed  statement  of  the  cases  in  which  these  alleged 
contraventions  of  that  statute  have  occurred,  the  cases  being  sixty-two  in  number. 
Now,  it  is  admitted  that  in  so  far  as  these  cases  are  concerned,  only  seven  of  them  have 
any  evidence  to  support  them,  and  these  are  cases  in  which  the  goods  were  not  labelled 
to  the  petitioners,  and  in  which  the  goods  were  not  addressed  to  the  petitioners,  but 
in  which  it  is  said  that  the  goods  wore  consigned  to  the  petitioners ;  and  the  petitioners 
maintain  that,  to  the  extent  of  these  seven  cases,  the  respondents  have  contravened 
the  statute  by  refusing  to  deliver  these  goods  which  were  consigned  to  the  petitioners' 
care.  Now,  the  question  is,  whether  that  has  been  proved ;  and  it  seems  to  me  that 
in  dealing  with  this  part  of  the  case,  and  the  evidence  applicable  to  it,  the  petitioners 
leave  out  of  view  altogether  any  consideration  of  the  person  who  sends  the  goods,  or 
of  the  person  to  whom  the  goods  are  sent.  It  looks  as  if  the  whole  business  of  common 
carriers  in  this  country  were  carried  on,  not  for  the  purpose  of  transmitting  goods 
from  the  manufacturer  to  the  merchant,  but  for  the  benefit  of  carriers  and  railway 
companies.  But  we  must  look  a  little  deeper  than  that.  What  is  the  state  of  the 
facts  1  There  is  a  document  which  is  handed  by  one  railway  company  to  another, 
— by  the  Midland  Railway  Company  to  the  Caledonian  Railway  Company,  either 
directly,  or  through  the  intervention  of  some  railway  that  Hes  between ;  but  it  is  a 
document  that  passes  from  one  railway  company  to  another,  and  which  is  called  an 
invoice.  Now^  that  is  a  new  use  of  the  word  invoice,  and  it  is  a  little  apt  to  mislead. 
It  is  a  document  that  corresponds  to  the  manifest  of  a  ship  in  maritime  carriage,  and 
to  what  we  used  to  know  very  well  in  the  good  old  days  before  railways  as  the  way-bill 
of  a  coach.  Now,  we  must  keep  in  view  that  that  is  what  is  here  called  an  invoice.  But 
what  has  the  sender  of  the  goods  to  do  with  the  way-bill  ?  He  has  nothing  in  the 
world  to  do  with  it,  except  in  so  far  as  his  address  upon  the  goods  justifies  anything 
to  be  said  upon  the  way-bill ;  but  he  is  not  only  not  answerable  for  the  way-bill  ultra 
of  the  address  on  the  goods,  but  he  is  not  bound  by  it,  nor  does  he  know  anything 
about  it ;  and,  therefore,  in  the  cases  that  we  are  dealing  with,  we  must  take  it  that 
the  sender  of  the  goods  addresses  his  goods  to  his  correspondent,  a  merchant  in  Glas- 
gow, as  the  proper  consignee  and  receiver  of  these  goods ;  and  indeed  it  is  perfectly 
obvious,  on  the  face  of  that  so-called  invoice,  that  he  does  so,  because  in  the  very  ca«e 
that  was  taken  as  an  example, — ^the  case  of  Speir  and  Jackson, — ^the  goods  are  entered 
as  sent  by  Speir  and  Jackson  from  London,  as  consigned  to  J.  Dobie,  205  Argyle 
Street,  Glasgow,  as  consignee,  and  the  only  thing  that  occurs  to  raise  a  question  about 
the  petitioners'  interest  is,  that  in  a  column  which  is  headed  "  To  whose  care,"  the 
letters  "  P.  &  Co.**  occur.  But  who  put  these  letters  there,  or  who  authorised  them  to 
be  put  there,  we  have  no  evidence  whatever — not  the  slightest.  It  is  suggested  by 
the  respondents  that  the  meaning  of  that  is,  that  Pickford  and  Company  brought 
them  to  the  station  in  London,  or  to  the  English  station,  whatever  it  was ;  but  the 
petitioners  say, — "  No,  no,  it  does  not  mean  that ;  we  did  not  bring  them  to  the 
station, — we  repudiate  that  entirely."  Well,  then,  they  did  not  bring  them  to  the 
station  from  which  they  started,  and  how  did  "  P.  &  Co."  get  there  ]  It  is  not  alleged 
that  the  sender  authorised  it,  and  the  sender  would  have  been  very  far  left  to  himself 
if  he  had  done  anything  of  the  kind,  having  already  given  the  precise  address  of  his 
correspondents,  Dobie  and  Company,  in  Glasgow,  viz.  205  Argyle  Street.  What 
occasion  had  he  to  do  it,  therefore  1  So  that  if  neither  the  sender  nor  the  petitioners 
desired  "  P.  &  Co."  to  be  put  in  that  column,  the  only  person  that  can  have  put  it  in, 
so  far  as  I  can  see,  is  the  person  who  made  out  this  way-bill,  and  that  is  the  Midland 
Kailway  Company.  But  are  the  Midland  Railway  Company  entitled  to  bind  the 
Caledonian  Railway  Company,  merely  because  they  choose  to  put  these  letters  there, — 
to  deliver  these  goods  only  to  Pickford  and  Company,  when  the  consigner  of  the  goods, 
irbo  has  the  true  title  to  tell  them  how  they  are  to  be  delivered,  desires  that  they  shall 
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be  delivered  at  205  Argyle  Street  1  That  is  obviously  quite  out  of  the  question ;  and, 
therefore,  it  appears  to  me  that,  [760]  so  far  from  there  being  any  ground  of  complaint 
here,  the  Caleaonian  Railway  Company  would  not  have  been  justified  in  attending 
to  such  marks  as  these.  Suppose  these  marks  had  been  in  favour  of  some  carter  of 
inferior  character  and  position  whom  the  railway  company  themselves,  even  if  they 
had  not  carters  of  their  own,  would  not  have  selected  to  deliver  their  goods  in  Glasgow, 
—a  person  in  whom  they  had  no  confidence, — would  they  have  been  justified,  merely 
by  the  occurrence  of  these  letters  in  this  column,  to  employ  a  man  of  that  kind,  whom, 
otherwise,  they  would  not  have  employed  ]  It  is  a  very  strange  obligation  to  lay  on 
a  railway  company,  and  one  which  might  involve  them  in  responsibilities  which  it  is 
very  difficult  to  foresee.  Therefore,  so  far  as  regards  these  seven  cases  which  are 
embraced  within  the  schedule  appended  to  the  petition,  I  am  for  refusing  the  petition, 
because  I  think  there  is  no  evidence  whatever  to  shew  that,  according  to  the  averment 
of  the  petition,  delivery  to  the  petitioners  was  refused  of  goods  consigned  to  them. 
Before  leaving  this  matter,  I  ought  to  notice  that  there  is  one  individual  case  in  which 
it  appears  that  goods  did  appear  to  be  consigned  to  the  petitioners,  and  that  was  in 
the  case  of  goods  sent  by  Dickson  and  Company,  where  the  invoice  or  way-bill  bore 
that  the  consignment  was,  "  Andrew  Dongans  of  Glasgow,  care  of  Pickford  &  Co.," 
the  "  care  of  Pickford  &  Co.**  being  entered  in  the  column  which  is  headed  "  consignee," 
and  therefore  being  fairly  to  Ik*  interpreted  as  a  direction  to  the  railway  "company  to 
deliver  these  goods  to  Pickford  and  Company  for  Andrew  Dongans.  That,  1  think, 
is  the  fair  construction  of  the  entry.  Now,  it  is  admitted  that  these  goods  came  to  hand 
at  the  Glasgow  station  of  the  C^aledqnian  Riilway,  and  that  they  did  not  so  deliver  them. 
They  say  they  sent  them  to  the  warehouse  of  Pickford  and  Company,  but  that  is  a 
mere  evasion  of  what  they  were  obviously  bound  to  do  in  this  particular  case ;  and, 
therefore,  if  this  really  represented  anything  like  a  systematic  proceeding  on  the  part 
of  the  railway  company,  I  should  be  inclined  to  say  that  it  was  clearly  illegal  and  im- 
proper. Whether  it  is  exactly  the  case  within  the  Act  of  Parliament  is  a  diflferent 
affair,  and  on  that  I  do  not  think  it  necessary  to  offer  any  remarks  at  present.  I 
shall  only  say  that  this  being  an  isolated  case,  which  the  railway  company  themselves, 
through  their  counsel,  say  they  have  not  the  slightest  intention  of  repeating,  I  do  not 
think  it  makes  a  case  within  the  Act  of  Parliament ;  and  I  think  it  fails  clearly  within 
the  principle  of  the  second  branch  of  Wannan  r,  the  Scottish  Central  Railway  Company, 
and  therefore  I  do  not  attach  any  importance  to  that  isolated  example.  But  then  it  is 
said  further  that  where  consignees  of  goods  in  Glasgow  directed  their  goods  to  be 
delivered  into  the  hands  of  Pickford  and  Company,  the  railway  company  refused  to  do 
so.  Now,  that  is  exactly  the  case  that  occurred  in  the  first  branch  of  Wannan  t'.  the 
Scottish  Central  Railway  Company,  because  it  is  on  a  general  order  only  that  it  pro- 
ceeds. Mr.  Dongans,  for  example,  writes  thus  to  the  company  : — "  Please  deliver  to 
Messrs.  Pickford  and  Co.  all  goods  consigned  to  me  at  Glasgow."  We  have  held  al- 
ready in  that  case,  and,  I  think,  on  solid  grounds,  that  the  railway  company  are  not 
bound  to  attend  to  such  general  directions.  But  besides  that,  1  have  the  greatest 
possible  difficulty  in  seeing  that  the  failure  of  the  railway  company  to  comply  with 
this  request  of  Mr.  Dongans  is  a  case  of  which  Pickford  and  Company  are  entitled  to 
complain  under  the  Act  of  Parliament.  If  there  is  any  wrong  done  to  anybody,  it  is 
to  Dongans,  and  not  to  Pickford  and  Company.  Dongans  would  be  the  party  to 
complain,  and  certainly  not  Pickford  and  Company.  But  it  is  unnecessary  to  go  into 
that,  because  that  is  ruled  conclusively  by  our  previous  judgment  in  the  case  of  Wannan 
V.  the  Scottish  Central  Railway  Company. 

Now,  that  exhausts  the  whole  subject-matter  of  this  complaint,  and  really  when 
one  comes  to  see  to  what  a  miserably  small  size  this  clamorous  petition  and  complaint 
is  reduced  in  the  result,  I  cannot  help  characterising  it  as  altogether  frivolous.  There 
has  imquestionably  been  misunderstanding  and  oad  feeling  between  the  railway 
c/)mpany's  officials  and  the  representatives  of  Messrs.  Pickford  and  Company  in 
Glasgow,  and  the  sooner  that  is  put  an  end  to  the  better  ;  but  the  existence  of  a  bad 
feeling  will  not  make  a  relevant  complaint  under  the  Act  of  Parliament.  Therefore 
I  am  for  refusing  the  petition. 

Lord  Cowan. — Looking  at  the  evidence,  and  on  the  grounds  which  your  Lordship 
has  so  clearly  stated,  it  seems  to  me  manifest  that  the  whole  case  has  dwindled  down  to 
the  single  instance  of  Dongans'  bag  of  nails.  But  will  that  isolated  act,  [761]  assuming 
it  to  be  truly  stated,  justify  this  statutory  complaint  1    Take  it  to  be  true  that  one  of 
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the  servants  of  the  railway  company,  it  may  be,  from  some  ill-feeling  or  other,  having 
probably  quarrelled  with  Pickford  and  (Company's  people,  did  act  in  a  way  which,  if 
followed  out  systematically,  would  have  involved  the  company  themselves,  shall  we 
say  that  that  single  act  shall  involve  the  company  in  such  responsibility,  that  this 
petition  and  complaint  is  to  be  entertained  by  the  Court,  and  an  injunction  and  inter- 
dict issued  against  them  as  if  they  had  been  contraveners  of  this  statute  1  I  cannot 
listen  to  such  a  complaint  for  a  moment,  presented  to  us  on  such  a  meagre  ground  as 
that.  I  do  not  enter  into  the  question  how  far  the  case  of  Wannan  appues,  because  it 
seems  to  me  that  an  isolated  instance,  like  that  with  which  we  have  to  deal  in  the 
proof,  never  can  be  held  to  make  out  that  this  company  have  acted  in  contravention 
of  the  Act  of  Parliament ;  and  being  of  that  opinion  on  the  proof,  I  am  clear  that  this 
petition  and  complaint  was  unjustifiable,  and  ought  to  be  refused. 

Lord  Benholme. — I  have  come  to  coincide  entirely  in  the  opinion  which  your 
Lordship  has  announced.    The  only  part  of  the  case  which  has  given  me  any  trouble, 
and  which  it  is  right  that  I  should  mention,  is  that  which  relates  to  the  seven  pack- 
ages, as  to  which  in  the  invoice,  under  the  heading  "  To  whose  care,"  the  letters  "  P. 
&  Co."  were  introduced.     It  appears  that  the  reporter,  Mr.  Lee,  is  rather  against  the 
company  upon  that  point,  which  made  it  desirable  to  sift  the  matter  more  maturely. 
The  reporter  says  at  p.  8 — "  Occurring  in  the  *  To  whose  care  '  column  of  Midland 
invoice,  the  reporter  is  of  opinion  that  the  result  of  the  evidence  is,  that  the  mark 
*  P.  &  Co.'  there  meant  that  the  goods  to  which  it  applied  were,  with  the  authority 
of  the  company  by  whom  they  were  invoiced  to  the  respondents,  consigned  to  the  care 
of  Pickford  and  Company  for  delivery  to  the  consignee.    And  he  thinks  the  respond- 
ents must  be  held  to  have  known  that  such  was  the  meaning  of  the  mark,  because, 
in  the  opinion  of  the  reporter,  such  a  mark  introduced  into  an  invoice  in  this  form 
by  the  parties  from  whom  the  respondents  received  the  goods  therein  referred  to  has 
prima  facie  no  other  meaning  than  that  above  stated ;  and  if  the  respondents  had 
any  doubt  about  the  meaning,  they  might  have  made  inquiries  on  the  subject.    There 
is  no  evidence  that  the  respondents  made  any  inquiry  at  the  Midland  Company,  or 
that  they  had  any  authority  from  the  Midland  Company  to  disregard  such  a  mark. 
Nor  is  there,  in  the  opinion  of  the  reporter,  any  evidence  of  a  usage  among  carriers, 
or  railway  companies  acting  as  carriers,  entitling  the  respondents  to  disregard  such 
marks.    The  evidence,  in  the  opinion  of  the  reporter,  shews  that  it  was  at  their  own 
hand,  and  without  any  inquiry  of  the  Midland  Railway,  that  the  respondents  disre- 
garded such  marks."    Now,  so  far  as  the  import  of  the  evidence  is  concerned,  I  cannot 
help  agreeing  with  the  reporter  that  the  railway  company  must  have  known    that 
P.  &  Co.  stood  for  Pickford  and  Company.     I  have  no  doubt  about  that ;  and  it  would 
rather  appear  to  be  the  import  of  the  evidence  that  the  Midland  Railway  Company, 
who  made  out  the  invoice,  intended  that  it  should  mean  that  which  it  actually  bore 
to  be,  a  consignment  to  Pickford  and  Company ;  and  the  notion  that  it  might  have 
bound  them  is  not  a  little  strengthened  by  some  things  in  the  evidence  of  Mr.  Mason 
and  Mr.  Mathieson,  the  two  witnesses,  on  whom  the  railway  company  a  gcod  deal 
rely.     Mr.  Mason  says,  "  By  *  P.  &  Co.'  in  the  column,'  To  whose  care  '  in  Midland 
invoices,  what  do  you  understand  1    Depones,  that  is  an  obsolete  form,  it  is  a  piece 
of  waste  ground,  and  I  should  not  now  necessarily  consider  it  a  consignment  to  Pick- 
ford and  Company.     If  a  que>stion  were  raised  upon  it,  we  would  refer  to  the  consign- 
ment note.    The  use  of  the  column  when  it  was  used  was,  I  have  no  doubt,  to  put 
in  the  name  of  the  parties  to  whose  care.     If  such  an  invoice  came  to  me  now,  I  should 
not  necessarily  take  it  as  meaning  consignment  to  the  party  named ;  I  would  inquire 
of  the  forwarding  company  what  they  meant."   By  that  I  understand  that  they  would 
inqiiire  of  the  Midland  Company  what  their  intention  was,  appearing  to  concede  that 
if  the  Midland  Company  intended  it  to  mean  what  the  words  seem  to  suggest,  they 
would  have  held  themselves  bound  by  that  intention  of  the  Midland  Company.     In 
the  same  way  Mr.  Mathieson  puts  his  defence  on  the  difference  between  the  initials 
and  the  full  name.      He  says,  "  If  the  words  '  Pickford  &  Co.,  Glasgow,'  had  been 
written  in  the  *  To  whose  care '  column,  I  would  have  given  the  goods  to  Pickford 
&  Co."    And  he  also  says,  "  In  the  *  To  whose  care  '  column  of  the  Midland  invoices, 
I  could  not  tell  what  these  letters  meant.    They  [762]  might  mean  various  things. 
I  did  not  trouble  myself  about  it.    If  it  had  been  fully  written  out,  we  would  have  under- 
stood it  to  be  a  consignment."    Then  he  goes  on,  "  If  goods  were  invoiced  to  Glasgow, 
directed  to  Messrs.  A.  and  B.  Partick,  with  *  Pickford  &  Co.*  written  out  in  the  '  To 
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whose  care  '  column,  I  would  understand  that  to  be  a  consignment  to  Pickford  &  Co. 
in  Glasgow,  although  the  word  *  Glasgow '  was  not  written  in  the  *  To  whose  care ' 
column."  I  confess  all  this  occasioned  a  good  deal  of  hesitation  in  my  mind.  I  found 
that  the  reporter  had  looked  upon  the  evidence  as  hostile  to  the  conduct  of  the  rail- 
way company,  and  that  their  own  witnesses  place  the  matter  upon  a  different  issue 
from  that  on  which,  as  ultimately  advised,  I  think  it  ought  to  be  placed.  These  vrit- 
nesses  seem  to  concede,  that  if  they  had  full  evidence  of  the  intention  of  the  Midland 
Railway  Company  to  mark  a  consignment  to  Pickford  and  Company,  by  the  entn- 
in  the  "  To  whose  care  "  column,  they  would  have  obeyed  it.  If  so,  I  cannot  think 
that  there  is  anything  of  importance  in  the  fact  of  the  entry  being  the  mere  initials, 
for  no  human  being  can  doubt  what  "  P.  &  Co."  meant. 

But  we  must  go  further  back,  and  see  if  there  is  any  evidence  that  the  Midland 
Company,  in  marking  out  the  invoice  as  they  did,  had  any  right  to  make  that  entry 
with  a  view  to  enjoin  upon  the  Caledonian  Railway  Company  the  handing  of  these 
goods  to  a  particular  carrier.  That  is  the  part  of  the  case  upon  which  I  think  thia 
complaint  is  entirely  defective.  We  have  no  evidence  that  the  Midland  Company 
had  any  power  to  make  such  an  entry,  especially  where  there  was  an  address  given 
by  the  sender  of  the  goods — a  positive  consignment ;  and  we  are  left  very  much  in 
the  dark  as  to  what  was  the  meaning  of  the  Midland  Railway  Company,  even  if  they 
had  the  power,  because  it  would  appear  that  many  initials  found  their  way  into  thi 
column  of  persons  who  were  not  carriers  in  Glasgow  at  all,  and  as  to  whom,  therefore, 
it  would  be  a  complete  nullity,  for  these  persons  could  not  deliver  the  goods,  and  theif- 
fore  there  is  some  ground  for  the  supposition  that  the  use  of  the  column  must  be  differ- 
ent now  from  what  it  appeared  at  one  time  to  have  been.  In  this  state  of  uncertainty, 
I  think  your  Lordship  has  most  justly  come  to  the  residt  that  we  have  no  evidence 
that  the  Midland  Company  had  any  right,  if  they  had  the  intention,  which  seems 
doubtful,  to  designate  or  dictate  the  individual  carrier  by  whom  the  goods  should  be 
delivered.  We  do  not  know  what  waa  the  intention  of  the  sender,  and  we  have  no 
evidence  that  the  Midland  Company  had  any  right,  according  to  the  practice  of  rail- 
ways, to  dictate  to  the  ultimate  railway  what  particular  carter  should  be  employed 
It  would  rather  appear  that  they  had  no  right  at  all  except  to  do  what  was  conmiitted 
to  them ;  and  if  the  senders  did  not  choose  or  dictate  the  ultimate  carters  who  were 
to  deliver  their  goods  to  the  houses  of  the  consignees,  have  the  Midland  Company 
any  right  to  do  so,  or  is  such  right  consistent  with  the  practice  of  railway's  1  Now, 
that  goes  to  the  root  of  the  matter,  and  that  is  a  point  which  I  think  the  reporter  has 
not  touched.  His  opinion  is  very  good  and  very  right,  in  so  far  as  it  states  that  the 
railway  company  could  not  have  mistaken  the  initials,  and  even  that  it  was  the  intention 
of  the  Midland  Company  that  the  entry  should  mean  what  it  apparently  does  mean. 
But  there  remains  another  link,  viz.,  whether  they  had  any  power,  according  to  the 
practice  of  railways,  to  make  that  entry.*  As  to  that  the  evidence  is  a  perfect  blank. 
I  very  early  intimated  my  surprise  that  no  officer  of  the  Midland  Company  was  called 
to  clear  up  this  matter.  I  think  it  was  the  part  of  the  complainers  to  make  that  plain 
upon  the  evidence ;  and  aa  I  see  no  proof  that  the  Midland  Company  were  entitled 
to  make  this  appropriation,  I  cannot  think  that  the  Caledonian  Company  were  to 
blame  for  disregarding  it.     On  the  whole  matter,  I  concur  with  your  Lordship. 

Lord  Neaves. — ^I  agree  with  the  opinion  of  your  Lordship.  I  cannot  say  I  concur 
in  all  the  views  expressed  by  Lord  Benholme,  because  I  think  the  failure  to  prove 
the  point  at  issue,  with  regard  to  these  seven  or  eight  parcels  of  goods,  is  complete. 
The  thing  to  be  proved  is,  that  the  goods  were  given  to  Cameron  and  Company,  although 
consigned  to  Pickford  and  Company.  How  is  that  proved  1  A  consignment  to  Pick- 
ford and  Company  means  this,  that  the  party  who  brought  the  goods  to  the  station 
in  England,  entered  into  a  contract  of  carriage,  which  has  been  didy  communicated 
to  the  ultimate  railway,  and  that  the  ultimate  railway  company  hajs  failed  to  fulfil 
that  contract.  Now,  all  that  is  adduced  to  prove  that  contract  is  a  certain  invoice, 
as  it  is  called,  though  it  is  truly  a  way-bill,  in  which,  [763]  under  the  heading,  "  To 
whose  care,"  there  is  an  entry  which,  it  is  said,  infers  a  contract  between  the  known 
sender  of  the  goods  and  the  successive  railway  companies,  to  hold  them  as  consigned 
to  Pickford  and  Company.  Now,  this  document  cannot  be  a  contract,  because  a 
contract  must  be  a  mutual  instrument,  and  no  human  being  is  proved  to  be  a  partv 
to  this  document,  except  the  Midland  Company,  who  passed  it  on,  and  even  that  is 
not  proved.     It  would  not  be  binding  either  upon  Pickford  and  Company  or  upon 
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the  consigner.  It  is  no  proof  of  contract  at  all.  All  that  can  be  said  of  it  is,  that  it 
is  a  document  from  which  a  contract  not  proved  may  be  inferred.  Now,  is  not  the  best 
proof  of  a  transaction  the  origin  of  it  1  What  does  the  man  who  was  the  proprietor 
of  the  goods  want  done  with  them  1  He  has  addressed  them,  but  there  is  not  a  word 
about  Pickford  and  Company  on  the  address.  They  are  addressed  to  a  certain  party 
in  Glasgow.  Therefore  there  is  nothing  in  the  address,  or  in  th§  written  mandate 
and  direction  of  the  sender,  to  justify  our  regarding  this  as  a  consignment  to  Pickford 
and  Company.  Nor  is  there  any  parole  proof  as  to  that.  Further,  there  is  no  proof 
of  the  animus  of  the  Midland  Company  ;  and  I  beg  to  say,  with  reference  to  schedules 
and  such  documents,  that  they  require  esrolanation,  for  they  are  not  probative  instru- 
ments,— ^they  are  not  things  that  speak  for  themselves.  The  onlv  evidence  we  have 
on  this  point  is  that  of  the  man  who  received  the  document  in  Glasgow,  and  he  said 
he  did  not  understand  that  to  be  a  consignment.  And  I  think  that  the  circumstances 
he  refers  to  are  in  accordance  with  that,  because  if  that  is  a  column  of  consignment, 
it  must  be  as  effectual  to  consign  the  goods  of  H.  and  Co.,  that  is  Hunt  and  Company, 
and  of  those  other  parties  whose  initials  are  there ;  and  if  it  is  a  consimment,  these 
goods  must  remain  in  the  hands  of  the  railway  company  at  Glasgow  till  these  parties 
appear,  and  the  railway  company  cannot  deliver  them  to  the  consignees  mentioned 
in  the  other  column,  because,  if  this  supersedes  the  other  column,  and  contains  the  true 
consignees,  it  is  the  duty  of  the  railway  company  to  keep  the  goods,  or  give  them  into 
public  custody,  and  not  to  deliver  them  to  the  parties  to  whom  they  are  addressed. 
Now,  that  is  not  supported  by  the  evidence.  The  evidence  rather  supports  the  other 
view,  viz.  that  the  initiab  represent  the  carters  who  brought  the  goods  to  the  forward- 
ing station,  because  all  the  names  that  I  can  see,  except  P.  and  Co.,  are  the  names  of 
persons  who  do  not  carry  on  business  in  Glasgow  at  all.  Now,  that  is  the  position 
of  the  evidence,  and  upon  that  evidence  the  Caledonian  Company  are  sought  to  be 
subjected  penally  for  not  having  delivered  these  ^oods  to  Pickford  and  Company  as 
the  consignees.  I  think  it  is  utterly  impossible  to  hsten  to  that.  I  doubt  also  whether 
it  would  be  within  the  statute,  even  if  it  was  proved ;  but  we  need  not  go  into  that, 
because  the  evidence  has  failed.  There  is  another  part  of  the  case  which  has  not 
been  cleared  up  to  my  mind  at  all.  It  is  not  necessary  to  my  judgment  that  I  should 
be  right  in  this,  but,  as  I  imderstand,  in  all  these  questions  between  consigner  and 
consignee,  the  cartage  rates  are  included  in  the  charge  made  by  the  railway  company. 
If  that  be  the  case,  the  railway  company,  in  such  a  contract,  are  truly  the  deliverers 
at  the  premises  of  the  consignee ;  and  if  Pickford  and  Company  interposed  to  get 
further  payment  from  the  consignee  of  their  cartage  in  addition,  that  would  be  a  viola- 
tion of  the  contract.  But  what  I  take  to  be  the  meaning  of  this  complaint  is,  not  to 
enforce  equality  with  him  as  a  carter  or  carrier,  but  to  enforce  fulfilment  of  a  special 
agreement,  which  is  referred  to  in  the  papers,  and  which  is  a  totally  different  affair. 
It  appears  from  the  agreement,  which  includes  the  goods  where  cartage  is  charged, 
but  excludes  the  station  to  station  rates,  that  Pickford  and  Company,  though  not  the 
servants  of  the  railway  company  so  far  as  regards  the  proper  relation  of  master  and 
servant,  and  not  giving  the  services  that  Cameron  ana  Company  do  with  reference 
to  canvassing  for  goods,  &c.,  were  allowed  to  get  the  same  drawback, — a  greater  draw- 
back than  is  given  to  private  individuals, — ^from  the  company  for  carting  goods,  the 
company  who  received  the  cumulo  or  total  fare  paying  to  Pickford  and  Company  the 
same  rate  that  they  paid  to  Cameron  and  Company.  Now,  at  common  law,  they 
certainly  were  not  bound  to  do  that.  If  the  railway  company  are  the  deliverers  at 
the  doors  of  the  ultimate  consignees,  they  are  entitled  to  deliver  the  goods  to  any- 
body they  please,  and  are  not  thirled  to  Pickford  and  Company,  and  are  not  bound 
to  admit  them  to  any  participation  in  the  rates.  Now,  if  I  am  correct  in  this,  Pickford 
and  Company  are  not  the  consignees,  and  the  goods  are  in  the  hands  and  [764]  ^^ 
the  risk  of  the  railway  company  till  they  are  delivered  at  the  doors  of  the  proper  con- 
signees, and  this  is  an  attempt  to  force  the  special  agreement  set  out  in  the  petition. 
The  company  agree  to  allow  Pickford  and  Company  the  same  rates  of  carriage  for 
goods  carted  to  and  from  the  railway  company  stations,  as  the  railway  company  allow 
to  their  own  carters,  and  the  railway  company  "  agree  to  give  all  goods  at  their  said 
stations  to  Messrs.  Pickford  and  Company  to  deliver  which  may  be  addressed  or  con- 
signed to  them,  whether  at  such  stations,  or  to  Pickford  and  Company's  address." 
But  that  is  done  on  the  footing  that  the  railway  company  are  responsible  for  these 
goods,  for  they  have  got  the  fare  for  the  carriage,  and  are  bound  to  do  it,  and,  whatever 
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may  be  Pickford  and  Company's  rights  under  an  agreement,  I  cannot  see  anv  right 
which  they  have  at  common  law  to  claim  that  they  shall  participate,  as  bein^  the 
actual  servants  of  the  railway  company.  If  I  am  right  in  that,  I  think  it  is  an  additional 
objection  to  the  complaint.  But  suppose  that  the  railway  company  have  station  to 
station  rates,  I  still  think  that  this  is  an  irrelevant  petition.  If  Pickford  and  Company 
were  the  consigneep,  in  that  case  the  railway  company  are  only  bound  to  give  them 
the  goods  at  the  side  of  the  railway.  In  either  way,  I  think  the  complaint  is  not  sup- 
ported by  any  evidence,  and  is  truly  a  frivolous  complaint,  some  of  the  grounds  of  com- 
plaint being  utterly  without  foundation,  and  others  arising  from  mutual  irritation, 
there  being  probably  some  degree  of  blame  on  both  sides.  On  the  whole  matter,  I 
agree  with  your  Lordship  that  the  case  should  be  dismissed. 

The  Court  pronounced  the  following  interlocutor  : — "  Find  that  the  petitioners 
liave  failed  to  establish  any  relevant  ground  of  complaint  under  the  Railway  and  Canal 
Traffic  Act,  1854  :  Therefore  refuse  the  prayer  of  the  petition  and  complaint,  and 
decern,"  &c. 

BuKN,  Wilson,  &  Gloag,  W.S.— Hope  &  Mackay,  W.S.— Agents. 


No.  146.  IV.  Macpherson,  764.     1  June  1866.     1st  Div.— Lord  Kinloch,  M. 

Wellwood  Herries  Maxwell  and  Others,  Pursuers.— fifoi.-ffen.  Y(nmg- 

Mar shall. 
Provost,  Magistrates,  and  Town  Council  of  Dumfries,  Defenders.—     • 

Patton—Cook. 

Burgh — Bridge  Custom — Right  to  Levy — Usage — Prescription. — A  right  to  levy  bridge 
custom  under  ancient  charters,  and  an  Act  of  the  Scottish  Parliament  confirming 
the  same,  **  as  it  has  been  in  use  to  be  exacted,"  held  to  be  qualified  by  usage,  and 
restricted  by  prescription. 

In  virtue  of  certain  ancient  charters  in  favour  of  the  minor  friars  of  Dumfries, 
in  whose  right  the  Magistrates  of  Dumfries  subsequently  came,  and  also  of  an  Act 
of  the  Scottish  Parliament  in  1681,  the  Magistrates  had,  from  time  immemorial, 
claimed  and  exercised  a  right  of  levying  at  the  bridge  of  Dumfries  toll  or  custom  on 
goods  and  bestial  crossing  the  Nith  between  certain  limits.  There  was  not,  either  in 
the  charters  or  the  Act  of  Parliament,  any  specification  of  the  rates  leviable  as  bridge 
custom,  or  of  the  articles  in  respect  of  which  it  was  leviable.  The  charters  described 
the  subject  of  the  grant  as  the  toll  or  custom,  "  qu«  per  &c.,  recipi  solebat ; "  and  the 
Act,  which  bore  to  proceed  on  an  agreement  between  the  burgh  and  the  sheriffdom 
of  Dumfries  and  Galloway  for  the  settlement/  of  a  dispute  as  to  the  limits  on  the  river 
Nith  within  which  the  custom  was  leviable,  ordained,  in  terms,  that,  "  conform  to 
the  said  agreement,  the  customs  and  impost  of  all  goods  and  bestial,  as  the  same  has 
been  in  use  to  be  exacted  by  the  Magistrates  of  the  burgh  of  Dumfries,  shall  be  uplifted 
by  them  hereafter,"  between  certain  limits  therein  set  forth,  **  for  maintaining  the 
bridge  of  Dumfries."  At  different  times  the  Magistrates  had  issued  tables  of  bridge 
customs,  three  of  which — issued  in  1732,  176G,  and  1772 — were  extant.  These 
corresponded  for  the  most  part  with  each  other,  but  not  in  every  respect ;  and  the 
Magistrates  alleged  that  the  tables  of  1 732  and  1 766  specified  certain  articles,  particu- 
larly potatoes  in  the  former  table,  and  loads  [765]  of  bark  in  the  latter,  as  liable  to 
custom,  although  not  previously  charged.  In  1854  the  Magistrates  issued  a  ne^ 
table  of  bridge  customs,  which,  while  for  the  most  part  corresponding  with  that  of 
1772,  with  the  exception  of  converting  Scots  into  sterling  money,  introduced  certain 
new  duties,  as  well  as  in  some  cases  higher  duties  than  those  in  the  table  of  1772. 

In  an  action  at  the  instance  of  certain  gentlemen  of  the  stewartry  of  Kirkcudbright, 
concluding  for  reduction  of  the  table  of  1854,  and  for  declarator  that  the  Magistrates 
had  no  right  to  levy  any  dues,  except  from  and  in  respect  of  such  persons,  b^tial,  or 
articles,  and  at  such  rates  as  had  been  levied  by  immemorial  usage,  it  was  held  by  the 
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Court,  affirming  the  judgment  of  Lord  Kinlcch,  Ordinary,  that  the  Magistrates  were 
not  entitled  to  exact,  in  name  of  bridge  customs,  any  other  or  higher  duties  than  were 
contained  in  the  table  of  1772,  nor  to  exact  such  of  the  duties  contained  in. that  table 
08  might,  for  forty  years  and  upwards  prior  to  the  action,  have  ceased  to  be  levied ; 
and  further,  in  reference  to  a  claim  by  the  Magistrates  of  a  right  to  exact  double  rates 
on  market  days,  that  they  were  not  entitled  to  exact  such  higher  rates  on  any  particular 
day.* 

Soon\  Bruce,  &  Glover,  W.S.— Wiluam  Kennedy,  W.S.— Agents. 


No.  147.  IV.  Macpherson,  765.     1  June.l86().    2d  Div.— I. 

WiLLLUi  Anderson  (Jackson's  Trustee),  Vm-suer.—Gordmi— Scott. 
John  M'Call  and  Company,  Defenders.— C'Jarfc— A.  Mmcrieff —Lancaster . 

Sale — Constructive  Delivery — Local  usage  of  trade. — A.  and  Son,  a  firm  of  grain  mer- 
chants in  Glasgow — who  by  means  of  a  foreman,  C.  D.,  carried  on  a  separate  business 
as  public  storekeepers — sent  to  their  storekeeper,  C.  D.,  a  delivery  order  for  a  parcel 
of  grain  belonging  to  themselves,  in  favour  of  M.  and  Co.  C.  D.  entered  the  grain 
in  a  new  account  for  M.  and  Co.,  and  delivered  to  his  principals  a  note  of  transfer 
in  favour  of  M.  and  Co.,  acknowledging  that  he  now  held  the  grain  for  them.  Tliis 
transfer-note  was  subsequently  sent  to  M.  and  Co.  in  security  of  an  advance.  In 
a  question  between  M.  and  Co.  and  the  trustee  on  A.  and  Son's  sequestrated 
estate,  held  that  C.  D.  being  a  servant  of  A.  and  Son,  the  possession  of  the  grain 
remained  with  them,  and  that  the  transfer  in  the  storekeeper's  books  did  not  operate 
delivery,  the  understanding  and  practice  of  the  trade  in  Glasgow,  to  the  contrary, 
being  disregarded. 

William  Anderson,  accountant  in  Glasgow,  the  pursuer,  was  trustee  on  the 
sequestrated  estates  of  Andrew  Jackson  and  Son,  grain  merchants  in  Glasgow,  and 
John  M*Call  and  Company,  the  defenders,  were  corn  factors  in  Glasgow.  The  case 
was  tried  on  the  27th  March  1866  before  the  Loi-d  Justice-Clerk  and  a  jury  upon  the 
following  issues: — "It  being  admitted  that  on  23d  May  1864  the  estates  of  Andrew 
Jackson  and  Son,  grain  merchants  in  Glasgow,  were  sequestrated  under  the  Bankrupt 
Acts,  and  that  the  pursuer,  William  Anderson,  is  trustee  upon  said  estates — Whether, 
after  the  first  deliverance  in  the  sequestration,  the  defenders  removed  from  the  stores 
situated  at  69  James  Watt  Street,  Glasgow,  and  took  possession  [766]  of  ^^^^  quantities 
of  wheat  specified  in  the  schedule  hereunto  annexed,  or  any  part  thereof,  belonging 
to  the  sequestrated  estate  of  Andrew  Jackson  and  Son ;  and  are  resting  owing  to  the 
pursuer,  as  trustee  foresaid,  the  sums  specified  in  said  schedule,  or  any  part  thereof,  as 
the  price  or  value  of  said  quantities  of  wheat,  with  interest  1  .  .  ,  Schedule— (1) 
The  price  or  value  of  1386  bolls  of  red  French  wheat  ex  Agriculteur,  £1371,  5s.  3d., 
with  interest  at  5  per  cent,  per  annum  from  25th  Sept.  1864.  (2)  The  price  or  value 
of  1490^  bolls  of  wheat  ex  Ludovic,  £1407,  7s.  3d.,  with  interest.  (3)  The  price  or 
value  of  1324  bolls  of  wheat  ex  Amazon,  and  1260  bolls  of  wheat  ex  Eomp,  £2512, 

*  Pursuers^  Authorities. — ^Mags.  of  Linlithgow  v.  Edinburgh  and  Glasgow  Railway 
Co.,  May  29,  1849,  reported  under  date  July  12,  1859,  21  D.  1215  ;  Town  of  Lauder 
r.  Brown,  1754,  5  Brown's  Supp.  819  ;  Town  of  Linlithgow  v.  Fleshers  of  Edinburgh, 
1621,  M.  10,886  ;  Act  1587,  c.  54  ;  Oliphant  v.  Mags,  of  Ayr,  1775,  M.  1971 ;  Aboyne 
V.  Mags,  of  Edinburgh,  1775,  M.  1972  ;  Boog  v.  Mags,  of  Burntisland,  1775,  M. 
1991  ;  Tod  v.  Mags,  of  St.  Andrews,  1781,  M.  1997  ;  Wauchope  v.  Mags,  of  Ganongate, 
180C),  M.  App.  "Community,"  No.  1  ;  Raitt  v.  Mags,  of  Aberdeen,  1804,  M.  App. 
"  Jurisdiction,''  No.  13  ;  Cowan  v.  Mags,  of  Edinburgh,  Feb.  22,  1828,  6  S.  586  ;  MagSj 
of  Dunbar  v,  Kelly,  Nov.  26,  1829,  8  S.  128 ;  Christie  r.  Landale,  May  16,  1828, 
6  S.  813, 

Defenders'  Authorities. — Ferguson  v,  Mags,  of  Glasgow,  1786,  M.  1999 ;  Hailed, 
922  ;  Edinburgh  Paving  Board  v.  Croall,  Feb.  28,  1860,  22  D.  913  ;  Mackenzie, 
p.  244. 
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28.  lid.,  with  Interest.  (4)  The  price  or  value  of  1729^  bolls  wheat  ex  Bonne  Mere, 
£1717, 16s.  lOd.,  with  interest ;  or  Whether,  prior  to  the  first  deliverance  in  the  seques- 
tration, the  defenders  had  obtained  delivery  of  the  said  grain  as  proprietors  thereof  ]" 
The  jury  returned  a  special  verdict  in  the  following  terms  : — "  Find  that  the  bank- 
rupts, Andrew  Jackson  and  Son,  were,  from  and  after  the  month  of  November  1800 
down  to  the  date  of  the  sequestration,  the  owners  of  certain  stores  in  James  Watt 
Street,  Glasgow,  and  that  Kobert  Angus  was  the  foreman  storekeeper,  who  acted 
for  them  in  the  management  of  the  said  stores,  and  was  paid  for  his  services  as  such 
by  weekly  wages  received  from  the  said  bankrupts.  Find  tnat  the  said  stores  were  used 
by  the  said  bankrupts,  partly  for  storing  grain  belonging  to  themselves,  or  consigned 
to  them,  and  of  which  they  had  the  possession,  control,  and  disposal,  and  partly  for 
storing  the  grain  of  other  persons,  for  which  they  chai^ged  such  persons  warehouse- 
rent  at  certain  fixed  rates :  Find  that  in  the  storekeeper's  books  kept  at  the  stores, 
and  also  in  the  store  rent-book,  kept  by  the  bankrupts  at  their  counting-house  in 
Oswald  Street,  they  were  charged  with  warehouse-rent,  and  all  other  charges,  for 
the  grain  stored  by  them  in  the  said  stores  in  the  same  way  and  at  the  same  rate  as 
other  persons  storing  grain  therein :  Find  that  in  their  business  books  the  bankrupts 
kept  the  whole  accounts  of  their  business  as  storekeepers  separate  from  the  accounts 
of  their  business  as  grain-merchants,  but  carried  the  balance  of  profit  and  loss  on  the 
business  of  storekeepers  into  the  general  profit  and  loss  account  of  the  firm  :  Find  that 
there  was,  in  and  prior  to  the  year  1864,  an  imderstanding  in  the  grain  trade  in  Glasgow, 
generally  acted  on,  that  grain  belonging  to  the  owners  of  such  a  store  as  that  kept 
by  the  bankrupts  in  James  Watt  Street,  when  deposited  in  the  store  of  the  owners 
of  the  grain,  might  be  efiectually  transferred,  by  constructive  delivery,  through  the 
means  of  a  delivery-order  and  transfer  in  the  warehousie  books,  in  the  same  way  and 
to  the  same  effect  as  if  the  grain  were  in  the  hands  of  a  third  party  :  Find  that  prior 
to  the  26th  of  February  1864,  the  whole  grain  mentioned  in  the  schedule  appended 
to  the  pursuer's  issue  was  stored  in  the  said  store  in  name  of  the  bankrupts,  and  was 
their  property  :  Find  that  on  the  said  26th  February  the  bankrupts  addressed  and 
delivered  to  the  said  Robert  Angus  a  writing  of  the  following  tenor : — '  Transfer 
and  charge  rent,  &c.,  to  the  buyer,  at  days  after  date.    Glasgow,  26th  Februarj' 

1864. — ^To  Mr.  R.  Angus,  James  Watt  Street.  Deliver  to  the  order  of  Messrs.  John 
M'Call  and  Co.  all  our  French  wheat,  ex  Aariculteur  p.  240  lbs.,  say  1386  bolls. 
Andrew  Jackson  &  Son  : '  Find  that  the  said  Robert  Angus,  in  return  for  the  said 
writing  so  delivered  to  him,  signed  and  delivered  to  the  l^nkrupts  a  writing  of  the 
following  tenor  :—*  69  Jas.  Watt  Street,  Glasgow,  26th  February  1864,— Messrs. 
John  M'Call  &  Co.  I  have  transferred  to  your  account  from  Messrs.  Andrew  Jackson 
&  Son,  1386  bolls  French  wheat,  p.  240  lbs.  boll,  ex  AgriculteuTy  which  I  hoU  to 
your  order.  Say  1386  bolls.  26/2/64.  Robert  Angus,  Storekeeper : '  Find  that 
the  bankrupts  enclosed  the  said  last-mentioned  writing  in  a  letter  addressed  and  de- 
livered by  tnem  to  the  defenders,  of  the  following  tenor  : — '  Glasgow,  26th  February 
1864.— Messrs.  John  M*Call  &  Co.  [767]  Gentlemen,  We  beg  to  hand  you  transfer-line 
for  1386  bolls  red  French  wheat,  ex  AgricuUeur,  lying  in  R  Angus*  store,  James 
Watt  Street,  which  we  wish  you  to  hold  on  oiu*  account,  and  will  thank  you  hand  us 
a  cheque  for  say  £1250  to^iay,  as  advance  on  this  lot.  This  is  an  entire  parcel,  and 
as  regards  the  other  two  lots  you  alluded  to,  we  do  not  see  the  necessity  of  weighing 
over,  as  you  get  the  whole  remainder,  but  if  you  still  consider  it  is  required,  vou  can 
let  Mr.  Russell  know.— Yours,  &c.  Andrew  Jackson  &  Son  : '  Find  that  on  the  same 
day — ^viz.  the  said  26th  February — ^the  defenders  advanced  to  the  bankrupts  the  sum 
of  £1250,  and  obtained  from  the  bankrupts  a  receipt  therefor  in  the  following 
terms  :— *  Glasgow,  26th  February  1864.— Received  from  Messrs.  John  M*Call  &  Co. 
cheque  for  £1250  as  advanced  on  wheat  per  Agriculteur.  £1250  sterUng.  Andrew 
Jackson  &  Son.  26/2/64 : '  Find  that  on  the  same  day  the  defenders  wrote,  addressed, 
and  delivered  to  the  bankrupts  a  letter  in  the  following  terms : — *  Glasgow,  26th 
February  1864. — We  have  your  favour  of  date,  handing  transfer-note  of  1386  bolk 
French  wheat  in  Robert  Angus'  store,  which  you  consign  to  us  for  sale  on  your  account, 
and  as  advance  against  same  we  hand  you  herewith  £1250  stg.  We  notice  this  is  an 
entire  parcel,  and  we  keep  it  covered  against  risk  of  fire  under  our  floating  policy  of  in- 
surance :  *  Find  that  the  wheat  to  which  all  the  said  writings  relate  is  the  wheat 
mentioned  in  the  first  head  of  the  schedule  appended  to  the  pursuer's  issue :  Find  that 
imraediatoly  tliereafter  the  Siiid  wheat  was  entered  on  a  separate  page  of  the  books 
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kept  by  the  said  Robert  Angus  under  the  name  of  the  defenders,  and  as  belonging  to 
them,  or  being  under  their  control :  Find  that,  as  regards  all  the  other  parcels  of  wlieat 
mentioned  in  the  2d,  3d,  and  4th  heads  of  the  said  schedule,  writings  of  precisely  the 
same  import  and  meaning  passed  between  the  bankrupts  and  the  defenders,  on  the  1st 
of  March  1864,  as  regards  the  wheat  mentioned  in  the  2d  head ;  on  the  3d  and  11th 
March,  as  regards  the  wheat  mentioned  in  the  3d  head;  and  on  the  21st  March,  as 
regards  the  wheat  mentioned  in  the  4th  head  of  the  said  schedule;  and  that 
the  advances  of  cash  mentioned  in  the  said  documents— viz.  (1)  £2500 ;  (2)  £15G0 ; 
and  (3)  £2300— were  made  by  the  defenders  to  the  bankrupts  respectively  on  each  of 
the  said  dates,  and  that  entries  were  made  by  the  said  Robert  Angus  in  the  books  kept 
by  him  in  regard  to  each  of  the  said  parcels  of  wheat  mentioned  in  the  said  2d,  3d,  and 
4th  heads  of  the  said  schedule,  of  the  same  kind  as  were  made  in  regard  to  the  parcel 
mentioned  in  the  1st  head  thereof  :  Find  that  the  object  and  intention  of  the  bank- 
rupts and  the  defenders  in  the  said  transactions  were  to  give  the  defenders  a  security 
over  each  parcel  of  the  said  wheat  for  the  advance  made  by  them  to  the  bankrupts  at 
the  time  when  each  of  such  parcels  was  entered  in  name  of  the  defenders  by  Robert 
Angus  in  the  books  kept  by  him  at  the  store  ;  but  whether  such  security  was  valid 
and  effectual  in  law  the  jury  are  ignorant,  and  pray  to  be  advised  :  Find  that,  after  the 
first  deliverance  in  the  sequestration  of  the  said  bankrupts,  the  defenders,  by  means 
of  delivery-orders  addressed  to  the  said  Robert  Angus,  and  acted  on  by  him,  obtained 
actual  delivery  and  possession  of  the  said  quantities  of  wheat,  and  sold  the  same  for 
the  purpose  of  repaying  the  sums  of  money  advanced  by  them  to  the  bankrupts,  and 
offer  to  account  for  the  balance,  if  any,  to  the  pursuer ;  but  whether  the  wheat  so  taken 
possession  of  and  sold  by  the  defenders  was  so  taken  possession  of  and  sold  under  a 
valid  title,  or  whether  the  same  formed  part  of  the  estate  vested  in  the  pursuer  as  trustee 
in  the  said  sequestration,  or  whether,  in  respect  of  the  facts  above  found,  the  defenders 
obtained  effectual  delivery  of  the  said  grain  as  proprietors  thereof,  prior  to  the  date 
of  the  first  deliverance  in  the  sequestration,  the  jury  leave  the  Court  to  determine 
as  questions  of  law,  and  to  enter  up  the  verdict  for  the  pursuer  or  defenders  according 
to  their  judgment  on  the  said  questions  of  law." 

[768]  Each  party  moved  to  have  the  verdict  entered  up  as  a  verdict  in  his  favour. 

Argued  for  the  pursuer ; — ^This  case  turns  on  the  question  whether  there  was  good 
delivery  before  the  sequestration.  The  doctrine  of  delivery  is  imported  from  the  civil 
law,  and  originally  the  law  of  Scotland  on  this  point  was  identical  with  the  law  of  Rome. 
By  the  law  of  Scotland,  actual  delivery  was  required  to  transfer  property  in  moveables, 
unless  under  circumstances  where  it  was  hardly  possible,  or  at  least  highly  inconvenient, 
that  there  could  be  actual  delivery.  The  decisions  which  appear  to  be  opposed  to  this 
doctrine  are  now  generally  considered  to  be  erroneous.  In  the  present  case  there  was 
no  delivery  out  of  hand.  The  goods  remained  under  the  disposal  of  the  seller  without 
any  change  except  the  transfer  in  the  bankrupt's  own  books  of  the  name  of  the  party 
to  whom  the  grain  belonged,  but  such  transfer  could  not  be  held  to  constitute  dehvery. 
The  fact  that  the  bankrupts  warehoused  the  goods  of  others  along  with  their  own 
could  not  affect  the  question.  The  local  understanding  on  the  subject  was  applicable 
to  grain  only,  and  to  one  town  only,  and  as  such  could  not  be  allowed  to  affect  the 
common  law.* 

Argued  for  the  defenders ; — Constructive  delivery  is  acknowledged  in  our  law, 
and  is  allowed  for  the  sake  of  convenience  in  mercantile  transactions.  The  principle 
of  constructive  delivery  is  that  the  public  shall  be  made  aware  of  the  change  of  ownership 
by  some  overt  act.  If  we  can  make  out  a  case  of  high  expediency,  and  shew  that  there 
is  no  danger  of  false  credit,  constructive  delivery  is  permissible.  In  this  case  the  ware- 
house was  one  which  received  the  goods  of  other  people,  and  therefore  the  alteration  of 
name  in  the  warehouse  books  was  a  sufficiently  overt  act  to  inform  the  public  of  a  change 
of  ownership  in  the  goods,  and  such  an  act  was  sufficient  to  constitute  delivery.! 

*  Erskine,  iii.  3,  8;  Bell's  Comment^iries,  i.  171,  5th  ed.  ;  Salter  t?.  Knox  and  Co., 
Feb.  7,  1786,  M.  14,202;  Hill  v.  Buchanan,  Jan.  26,  1785,  M.  14,200;  Viscount 
Arbuthnot  v.  Paterson,  Nov.  20,  1798,  M.  U,220  ;  Matheson  v.  Alison,  Dec.  23, 
1854, 17  D.  274  ;  M*Eachern  v.  Ewing,  P>b.  19,  1824,  2  S.  724. 

tBeH's  Com.  i.  175,  5th  ed.  ;  Pothier  on  Sale,  sec.  314;  Dig.  xli.  2,  21  ;  Bell's 
Principles,  sec.  1303  ;  Boak  v.  Meggat,  Feb.  13,  1844,  6  D.  602  ;  Gibson  v.  Forbes, 
July  9,  1833,  11  S.  916  ;  Lang  v.  Bruce,  July  7,  1832,  10  S.  777 ;  M'Ewan  v.  Smith, 
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At  advising, — 

Lord  Justice-Clerk. — ^This  case  is  importent,  as  every  case  in  this  department 
of  mercantile  law  must  be,  but  there  appears  to  be  no  great  difficulty  in  it.  The  real 
nature  of  the  transaction  between  the  bankrupts  and  the  defenders  was  the  creation 
or  attempted  creation  of  a  security  for  an  advance  of  money  over  goods  in  the  warehouse 
mentioned.  But  the  manner  in  which  this  security  was  proposed  to  be  constituted 
was  this,  that  a  delivery-order  was  addressed  by  the  bankrupts  to  Robert  Angus  in 
absolute  terms,  and  without  any  qualification  on  the  face  of  it,  and  without  shewing 
that  it  was  delivery  for  the  purposes  of  security.  It  does  not  make  any  difference 
to  the  title  of  the  defenders  that  it  appears  from  the  transaction  that  a  security  was 
meant,  because  when  the  delivery-order  in  absolute  terms  is  presented  to  a  warehouse- 
keeper,  and  given  effect  to  by  him  in  the  warehouse  books,  that  makes  a  complete 
transfer  of  the  goods  sold  from  the  previous  owner  to  the  possessor  of  the  deUvery-order, 
and  puts  the  possessor  of  the  delivery-order  in  possession  of  goods,  to  the  same  effect 
as  if  he  had  bought  the  goods,  and  obtained  actual  delivery  on  a  contract  of  sale.  I 
therefore  think  that  no  great  difficulty  arises  from  the  form  of  the  defenders'  issue, 
and  I  am  willing  to  consider  the  case  as  being  on  the  same  footing  as  Hamilton  r.  the 
Western  Bank,  in  regard  to  the  nature  and  effect  of  the  delivery-orders  which  passed 
between  the  parties.  In  reality,  the  right  conferred  on  the  defenders  was  a  security, 
and  the  [769]  letters  of  2Gth  February  18G4  from  Jackson  and  Son  to  M*Call  and  Com- 
pany, and  of  M*Call  and  Company  to  Jackson  and  Son,  shew  plainly  that  the  right 
of  the  defenders  was  a  right  in  security ;  and  the  defenders  in  this  case  say  that  it 
was  a  security,  and  that  they  are  willing  to  account  for  the  balance  of  the  value 
or  price  of  the  goods  after  repaying  themselves  the  amount  of  the  advances  they 
maae. 

The  question  then  is,  whether  the  delivery-order,  and  the  transfer  of  the  goods 
in  the  bankrupts'  warehouse  books,  operated  delivery  of  the  goods  to  the  defender. 
That  turns  on  the  question  whether  the  warehouse-keeper  was  identified  with  the  seller 
of  the  goods.  I  hold  it  to  be  clear,  and  to  be  a  rule  of  law,  without  any  exception, 
that  while  the  seller  of  the  goods  retains  the  goods  in  his  own  possession,  no  entr}'  in 
his  books  will  operate  any  delivery  of  the  goSis  to  the  buyer,  actual  or  constructive. 
If  there  was  here  an  identity  between  the  sellers  and  Robert  Angus,  who  kept  the  books 
at  the  stores,  and  if  he  was  merely  the  servant  of  the  sellers,  I  am  of  opinion  that  no 
delivery  has  been  operated  here.  Now,  what  is  the  finding  of  the  special  verdict  on 
that  subject  ] — "  Find  that  the  bankrupts,  Andrew  Jackson  and  Son,  were,  from  and 
after  the  month  of  November  1860,  down  to  the  date  of  their  sequestration,  the  owners 
of  certain  stores  in  James  Watt  Street,  (Glasgow,  and  that  Robert  Angus  was  the  fore- 
man storekeeper,  who  acted  for  them  in  the  management  of  the  said  stores,  and  was 
paid  for  his  services  as  such  by  weekly  wages  received  from  the  said  bankrupts  :  Find 
that  the  said  stores  were  used  by  the  said  bankrupts  partly  for  storing  grain  oeloDging 
to  themselves,  or  consigned  to  them,  and  of  which  they  had  the  possession,  control 
and  disposal,  and  partly  for  storing  the  grain  of  other  persons,  for  which  they  charged 
such  persons  warehouse-rent  at  certain  fixed  rates  :  Find  that  in  the  storekeeper  s 
books  kept  at  the  store,  and  also  in  the  store  rent-book,  kept  by  the  bankrupts  at  their 
counting-house  in  Oswald  Street,  they  were  charged  with  warehouse-rent,  and  all 
other  charges,  for  the  grain  stored  by  them  in  the  said  stores  in  the  same  way  and  at 
the  same  rate  as  other  persons  storing  grain  therein  :  Find  that  in  their  business  books 
the  bankrupts  kept  the  whole  accounts  of  their  business  as  storekeepers  separate  from 
the  accounts  of  their  business  as  grain  merchants,  but  carried  the  balance  of  profit 
and  loss  on  the  business  of  storekeepers  into  the  general  profit  and  loss  account  of  the 
firm." 

Tliat  clearly  demonstrates  that  the  bankrupts  were  the  warehouse-keepers,  and 
that  it  was  they  who  stored  in  the  warehouse  the  grain  of  other  persons,  and  it  was 
they  who  charged  warehouse-rent  for  storing  the  grain.  Angus,  in  managing  the 
warehouse,  acted  solely  as  their  sen^ant,  and,  for  all  the  purposes  of  this  case,  must 
be  identified  with  them.  But  it  is  said  that  although  this  may  be  clear  in  point  of 
law,  the  present  case  is  affected  by  a  certain  usage  or  custom  of  trade.    The  so-called 

Jan.  14,  1847,  9  D.  434,  affd.  20th  March  1849;  Smith  v.  Aikmans,  Dec.  24,  1859, 
22  D.  344 ;  Elmore  v.  Stowe,  1  Taunton,  p.  458 ;  National  Bank  v.  Forbes,  Dec.  3, 
1858,  21  D.  79. 
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custom  of  trade  attempted  to  be  set  up  here  is  certainly  very  peculiar,  and  we  are  bound 
to  attend  to  the  very  words  of  the  special  verdict  on  this  point.  The  finding  is,  "  that 
there  was,  in  and  prior  to  the  year  1864,  an  understanding  in  the  grain  trade  in  Glasgow, 
generally  acted  on,  that  grain  belonging  to  the  owners  of  such  a  store  as  that  Kept 
by  the  bankrupts  in  James  Watt  Street,  when  deposited  in  the  store  of  the  owners 
of  the  grain,  might  be  effectually  transferred  by  constructive  delivery,  through  the 
means  of  a  delivery-order  and  transfer  in  the  warehouse  books,  in  the  same  way  and 
to  the  same  effect  as  if  the  grain  were  in  the  hands  of  a  third  party." 

This  understanding,  which  is  said  to  have  prevailed,  was  a  misunderstanding  in 
pbint  of  law.  A  belief  prevailed  that  the  law  was  the  opposite  of  that  which  it  actually 
is  in  that  particular.  Now,  what  does  the  special  verdict  find  in  regard  to  this  mis- 
understanding of  the  law  ?  It  is,  that  it  existed  in  and  prior  to  the  year  1864, in  the 
grain  trade  in  Glasgow  ;  that  in  one  locality,  and  in  one  branch  of  trade  in  that  locality, 
the  dealers  in  that  trade  were  under  a  misapprehension  as  to  a,  particular  rule  of 
mercantile  law,  and  that  they  acted  on  that  misapprehension.  But  that  can  never 
be  a  custom  of  trade.  If  it  were  so,  I  think  that  very  few  cases  would  be  decided  accord- 
ing to  law.  It  is  just  by  such  misapprehensions  of  the  law  that  litigations  occur ;  and 
the  only  difference  between  this  case  and  the  ordinary  case  is,  that  here  this  misunder- 
standing prevailed  generally.  But  the  general  prevalence  of  a  misunderstanding 
can  never  alter  the  common  law,  especially  one  of  those  clear  rules  of  law  which  we 
have  derived  from  Rome,  and  which  has  never  [770]  ^^^  relaxed  in  this  country, 
and  the  expediency  of  which  cannot,  I  think,  be  disputed  ;  and,  therefore,  in  this  case 
I  attach  no  weight  whatever  to  this  supposed  usage  of  trade.  The  rule  of  the  law  of 
Scotland  is  this,  "  traditionibus  non  nudis  pactis  transferimtur  rerum  dominia." 
Whether  what  is  called  constructive  delivery  is  an  exception  from  that  rule,  or  an 
illustration  and  enforcement  of  the  rule,  it  is  not  worth  while  to  inquire.  But  what 
is  constructive  delivery,  and  how  is  it  operated  ?  In  this  way  only.  In  order  to 
operate  constructive  delivery  by  means  of  a  delivery-order,  there  must  be  three 
independent  persons — the  vendor,  the  vendee,  and  the  custodier  of  the  goods,  and 
if  the  custodier  of  the  goods  be  identified  with  the  vendor,  there  ceases  to  be  a  third 
independent  person ;  and,  therefore,  constructive  delivery  cannot  in  that  case  be 
effected  by  a  delivery-order.  That  is  the  clear  law  of  Scotland,  which  is  well  established, 
and  has  received  effect  in  a  number  of  cases.  Applying  that  rule  of  law,  I  am  of  opinion 
that  this  verdict  is  for  the  pursuer. 

Lord  Cowan. — ^This  is  a  simple  case,  and  in  the  case  of  Mathieson  the  principles 
which  must  rule  our  decisions  in  this  and  in  all  similar  cases  are  fully  explained. 

The  only  distinction  between  the  cases  consists  in  the  fact  that  in  Matliieson's 
the  warehouse  waa  merely  the  storehouse  of  the  seller,  and  was  used  for  storing  his 
own  goods  only,  whereas  in  the  present,  the  storehouse  was  employed  not  only  for 
storing  the  seller's  goods,  but  for  storing  those  belonging  to  other  people  also.  Does 
that  specially  affect  the  applicability  of  the  legal  principles  recognised  by  the  Court 
in  Mathieson's  case  ]  I  consider  that  no  effect  should  be  given  to  that  specialty,  and 
for  the  following  reasons  : — Suppose  there  had  been  no  intermediate  party  in  this  case 
acting  as  storekeeper,  and  that  the  store  had  been  managed  by  the  seBer,  but  this  store 
which  he  keeps,  and  in  which  he  deposits  his  own  goods,  he  throws  ojten  for  the  goods 
of  others,  charging  store-rent.  I  do  not  think  that  this  would  touch  the  position  that 
the  possession  of  these  goods  never  was  changed,  and  that  no  delivery  had  taken  place. 
The  goods  are  in  his  own  warehouse  still,  and  there  they  remain  under  his  own  lock 
and  key.  Hence  the  specialty  that  the  warehouse  belongs  to  him,  and  is  kept  by  him 
although  opened  to  receive  the  goods  of  others,  cannot  touch  the  principle  that  the 
real  right  cannot  pass  by  simple  contract,  and  that  delivery,  actual  or  constructive, 
must  ensue.  But  it  is  said  that  not  merely  was  the  store  kept  by  the  seller,  but  that 
he  also  kept  a  warehouse  book,  and  in  it  he  makes  an  entry  of  any  sale  effected  by  him 
to  a  purchaser — (I  am  still  taking  the  case  of  there  being  no  intermediate  party).  What 
is  the  effect  of  that  entry  ?  Does  it  transfer  the  property  1  It  will  not  do  to  say  that 
such  an  entry  can  have  that  legal  effect.  It  is  merely  an  entry  in  the  seller's  own 
books.  This  is  not  constructive  delivery  at  all.  Where  the  goods  sold  are  in  the 
custody  of  a  third  party,  and  lying  in  liis  warehouse,  the  legal  principle  is,  that  the 
independent  custodier  of  the  warehouse  to  whom  the  transfer  has  been  duly  intimated 
becomes  the  custodier  of  the  purchaser.  By  the  intimated  transfer  and  relative  entry 
in  the  warehouse-keeper's  books,  the  real  property  is  passed,  and  the  transaction  no 
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longer  stands  on  a  mere  personal  contract.    The  jus  in  re  is  in  the  purchaser.    But 
this  can  never  be  predicated  of  an  entry  in  the  seller's  own  books. 

Having  cleared  the  case  in  this  way,  and  shewn  that  the  mere  circumstance  of 
throwing  open  the  store  to  admit  the  goods  of  others  does  not  affect  the  question, 
we  have  to  consider  what  waj3  the  position  occupied  by  Angus.  If  Angus  had  been 
the  tenant  of  Jackson  and  Son,  and  had  himself  drawn  all  the  rents  of  the  property 
stored,  and  payable  by  Jackson  and  Son,  that  would  just  be  the  case  of  his  acting  as 
an  independent  third  party  as  storekeeper.  But  that  was  not  the  position  of  Angus 
according  to  the  express  finding  of  the  special  verdict.  It  appears  from  the  vermct 
that  Angus  was  the  mere  servant  or  clerk  of  the  seller,  and  might  have  been  discharged 
at  any  moment,  and  that  the  stores  were  all  along  through  Angus  under  the  entire 
management  and  control  of  the  sellers  ;  or,  in  other  words,  the  spedal  verdict  identifies 
Angus  with  the  sellers,  and  there  is  no  independent  person  interposed  as  storekeeper. 

The  specialty  founded  on  in  this  case  thus  does  not  take  it  from  under  the  authority 
of  the  decision  in  Mathieson's  case. 

As  to  the  plea  founded  on  usage  of  trade,  I  concur  in  the  view  which  your  Lordship 
has  explained. 

Lord  Benuolme. —  I  agree  in  the  principles  which  have  been  applied  to  this 
[771]  case  by  Lord  Cowan  and  your  Lordsliip.  The  key  of  the  case  is  to  be  found  by 
ascertaining  the  true  position  of  Robert  Angus.  ^\liat  Lord  Cowan  has  said  on  this 
subject  is  satisfactory^  to  my  mind,  and  I  shall  supplement  his  judgment  by  one  observa- 
tion only.  And  it  is  this,  that  it  seems  to  me  very  remarkable  that  the  bankrupU 
charged  themselves  with  warehouse-rents  for  grain  belonging  to  themselves,  thus 
indicating  tliat  they  were  due  themselves  warehouse-rent ;  that  there  was  a  separation 
of  interests  ;  and  that  Angus  was  independent  of  them,  and  could  charge  rent  for  the 
grain  stored.  This,  I  think,  was  done  only  for  the  purpose  of  ascertaimng  the  condition 
of  their  business.  By  a  fictitious  idea  they  charged  themselves  warehouse-rent  only  for 
the  purpose  of  clearly  shewing  how  their  profits  arose,  and  if  this  be  so,  it  does  not 
alter  the  position  of  Angus,  or  the  character  of  the  warehouse. 

There  is  only  one  thing  that  can  be  urged  at  all  as  bearing  upon  the  position  of 
Angus,  and  that  is  his  letter  of  the  2Gth  of  February  18G4,  addressed  to  M'Call  and 
Company, — "  I  have  transferred  to  your  account,  from  Messrs.  Andrew  Jackson  and 
Son,  1380  bolls  French  wheat,  which  I  hold  to  your  order."  "  Hold  to  your  order." 
This  is  as  if  he  were  acting  independently  of  his  master.  This  is,  as  it  were,  a  canaius 
to  be  a  separate  and  indenendent  person,  and  gives  an  appearance  as  if  he  held  a  different 
position  from  what  he  aid.  But  the  special  finding  in  the  verdict  on  this  point  dis- 
tinctly sets  out  what  the  true  position  of  Angus  is,  and  it  has  clearly  identified  him  as 
the  servant  of  Jackson  and  Son,  and  we  cannot  distinguish  between  Jackson  and  Son 
and  Angus. 

Lord  Neaves. — I  am  of  the  same  opinion.  The  case  raises  the  question  whether 
the  owner  of  goods,  who  has  them  stored  in  a  general  warehouse  kept  by  himself, 
can  transfer  the  property  of  these  goods,  or  create  a  real  security  over  them  by  writing 
a  letter,  and  making  an  entry  in  his  books.  The  law  of  Scotland  is  clear  that  no  pro- 
perty in  moveables  can  be  passed  without  delivery,  and  that  no  security  can  be  con- 
stituted over  moveables  retenta  possessione.  A  written  instrument  of  possession  will 
not  pass  the  property  of  moveables.  The  main  question  then  is,  whether  the  specialty 
here  relied  on,  that  this  is  a  warehouse  containing  the  goods,  not  only  of  the  owner  or 
occupier,  but  of  others,  creates  an  exception  to  the  general  rule  1  It  has  been  argued 
that  the  foundation  of  the  law  on  this  subject  is  expediency.  But  that  is  not  so.  The 
fundamental  principle  is,  that  the  right  of  property  in  moveables  does  not  pass  by  a 
consensual  contract.  That  being  so,  have  we  here  an  equivalent  for  delivery  1  The 
bankrupts  had  both  the  property  and  possession  in  this  grain.  There  was  no  separa- 
tion between  the  characters  of  proprietors  and  custodiers.  They  had  not  only  a  right 
of  custody  over  their  own  grain,  but  they  had  the  higher  right  of  possession.  Will, 
then,  a  consensual  contract  pass  from  the  bankrupts  the  property  of  this  grain,  of 
which  they  had  both  property  and  possession,  because  they  happened  also  to  have  in 
their  warehouse  other  grain,  of  which  they  were  merely  the  custodiers  1  I  see  no 
ground  for  such  a  view.  I  think  the  statute  6  Geo.  IV.  c.  94,  has  an  important  bearing 
on  the  question.  That  statute  provided  that  in  certain  specified  cases,  and  by  an 
entry  in  certain  books,  the  property  of  moveables  in  the  owner's  warehouse  should 
be  passed  without  delivery.    But  if  it  were  competent  at  common  law,  in  every  such 
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case,  to  transfer  goods  to  a  buyer  or  pledgee  by  an  entry  in  warehouse  books,  where 
was  the  necessity  for  that  provision  of  the  statute  ?  On  the  whole,  I  think  the  general 
rule  of  law  is  not  affected  by  any  specialty. 

As  to  the  alleged  understanding  of  trade,  I  agree  with  your  Lordships.  I  think, 
in  matters  which  have  reference  to  the  constitution  of  a  contract,  great  weight  may 
be  given  to  a  usage,  even  of  a  local  kind.  Thus,  in  a  contract,  words  may  be  used 
which  have  different  meanings  in  different  places ;  and  in  construing  such  words, 
you  may  resort  to  the  glossary  of  the  place  where  the  contract  has  been  entered  into. 
There  may  also  be  important  usages  as  to  the  duties  or  imdertakings  understood  to 
arise  from  certain  relations  or  agreements.  But  questions  as  to  the  constitution  of 
real  rights  of  property,  and  preferences  in  bankruptcy  between  competing  creditors, 
depend  on  principles  of  general  law,  which  cannot  be  affected  by  local  usage,  or 
individual  understanding. 

The  only  other  point  which  need  be  referred  to  is,  whether  Angus  was  an  inde- 
pendent custodier  of  the  grain,  or  merely  the  servant  of  the  bankrupts ;  and  I  think 
it  is  clear  that  he  was  onlv  their  servant.  They  might  have  dismissed  him  [772]  at 
their  pleasure,  and  it  is  plain  that  he  had  no  authority  or  voice  of  his  own  in  the 
management  of  the  warehouse. 

The  Court  pronounced  the  following  interlocutors  : — 

"  1st  June  1866. — The  Lords  having  heard  counsel  on  the  issues  and  the  special 
verdict,  enter  up  the  verdict  as  a  verdict  for  the  pursuer." 

**  12th  June  1866. — ^The  Lords  apply  the  verdict,  and  in  respect  thereof  decern 
against  the  defender  for  payment  to  the  pursuer  of  the  sums  of  £1371,  5s.  3d.,  with 
interest  at  5  per  cent,  per  annum  from  25th  September  1864,  and  also  £1407,  7s.  3d., 
with  interest  at  5  per  cent,  per  annum  from  13th  October  1864,  and  also  £2512,  2s.  lid., 
with  interest  at  5  per  cent,  per  annum  from  13th  October  1864,  and  also  £1717,  16s. 
lOd.,  with  interest  at  5  per  cent,  per  annum  from  13th  October  1864  till  payment : 
Find  the  pursuer  entitled  to  expenses  of  process,  and  remit  to  the  Auditor,"  &c. 
Webster  &  Sprott,  S.S.C— Wii^on,  Burn,  &  Gloag,  W.S.— -Agents. 

[Approved,  Seath  &  Co.  v,  Moore,  1886,  13  R.  (H.  L.)  57.  Commented  vpon,  Dis- 
tillers Go.  V,  Russell's  Tr.,  1889,  16  R.  479.] 


No.  148.  IV.  Macpherson,  772.    2  June  1866.     1st  Div.— Lord  Mure,  M. 

The  Accouktant  of  Court,  Reporter.— ff.  J.  Moncreiff. 
Thomas  Watt  (Curator  hmiis  of  James  Weiit).— Clark— Sliand. 

Judicial  Factor — Remuneration  of  Curator  bonis — Nearest  Agnate, — Circumstances 
in  which  held,  that  a  curator  bonis,  although  the  eldest  son  and  nearest  agnate  of 
the  ward,  was  entitled  to  credit  for  allowances  by  way  of  remuneration,  which  had 
been  stated  in  his  accounts  for  twelve  years ;  and  also  to  take  credit  for  a  reasonable 
allowance  in  future  years,  while  he  should  continue  to  act  as  curator. 

This  case  came  before  the  First  Division  on  a  report  to  the  Lord  Ordinary  by  the 
Accountant  of  Court,  with  reference  to  the  accounts  of  Thomas  Watt,  curator  bonis 
to  James  Watt. 

Thomas  Watt  was  the  eldest  son  of  James  Watt ;  and,  on  17th  July  1852,  on  the 
petition  of  the  w^ife  and  two  sisters  of  James  Watt,  he  was  appointed  by  the  Court 
curator  bonis  to  him.  The  petition  suggested  "  his  eldest  son,  the  said  Thomas  Watt, 
-who  is  considerably  past  majority,  and  is  intimately  acquainted  with  his  father's  affairs, 
and  has  assisted  heretofore  in  the  management  thereof,  as  a  fit  person  "  for  the  office 
of  curator.  The  interlocutor  appointing  him  was  in  these  terms : — "  The  Lords  having 
resumed  consideration  of  this  petition,  appoint  the  said  Thomas  Watt  to  be  curator 
bonis  to  the  said  James  Watt  junior,  with  the  usual  powers,  he  finding  caution  before 
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extract,  and  decern  ad  interim.'*  Since  his  appointment  the  curator  had  annually 
lodged  his  accounts  with  the  Accountant  of  Court,  and  they  had  been  duly  audited 
and  reported  on  down  to  30th  September  1864. 

The  estate  was  of  very  large  amount,  the  funds  realised  and  invested  on  securities 
being,  by  the  curator's  last  account,  £150,000,  besides  house  property  in  Dundee, 
and  other  heritable  subjects,  which  yielded  a  gross  rental  of  £2000  a-year.  The  total 
income  was  £7800  per  annum. 

The  heritable  property  in  Dundee  consisted  of  teneruents  let  to  numerous  tenants 
at  rents  comparatively  small,  so  as  necessarily  to  occasion  much  trouble  to  the  factor. 

During  the  twelve  years  of  the  curator's  appointment,  from  1852-3  to  1863-4, 
allowances  from  the  estate  had  been  annually  made  to  him  for  his  trouble  and  re- 
sponsibility, amounting  in  the  aggregate  to  £4617,  3s.  Id  ,  or,  on  an  average,  to  £384, 
15s.  3d.  a-year.  The  rate  at  wliich  such  commission  had  generally  been  allowed  was 
5  per  cent,  on  income,  and  2  per  cent,  on  capital  recovered. 

The  report  of  the  Accountant  (who  had  been  appointed  to  the  office  since  the  previous 
accounts  had  been  audited)  stated,  that  ^  in  the  course  of  auditing  the  cur£itor's  accounts 
for  the  year  ending  at  30th  September  1865,  [773]  the  attention  of  the  Accountant 
was  drawn  to  the  fact,  that  the  curator  is  the  eldest  son  of  the  ward,  and  therefore 
entitled  to  be  his  official  tutor  or  curator,  an  office  which  he  could  only  hold  gratuitously.'' 
The  Accountant,  therefore,  called  the  attention  of  the  curator  to  the  subject,  referring 
him  to  the  Pupils  Protection  Act,  12  <&  13  Vict.  c.  51,  sect.  32,  and  to  Bell's  Principles, 
sect.  2114  ;  and  pointed  out  to  liim,  ^  that  all  allowances  during  the  past  management, 
as  well  as  for  the  future,  under  the  name  of  commission  to  the  curator,  are  objection- 
able, and  open  to  challenge  at  the  death  of  the  ward,  at  the  instance  of  those  who  mar 
then  be  the  nearest  heirs,  quoad  the  personal  estate."  The  Accountant  requested 
the  factor  to  communicate  to  him  any  suggestions  that  might  occur,  by  which  the 
difficulty  might  be  legally  met. 

The  curator  replied,  stating  ; — **  Nearly  twenty  years  ago  the  factor's  father  forbade 
his  wish  to  study  law,  in  order  that  he  might  have  a  son  to  look  after  his  large  and 
valuable  estate,  which  was  then  deeply  involved  in  litigation,  both  here  and  in  America. 
Accordingly,  after  completing  his  college  course,  the  factor  undertook  the  charge. 
When  a  curator  became  necessary,  the  factor  was  petitioned  for.  He  accepted  the 
appointment  without  thought  about  commission.  When  the  subject  of  commission 
was  pressed  upon  him  by  a  notice  sent  him  from  the  Register  House  (if  he  remembers 
rightly),  he  named  a  nominal  amount,  and  continued  to  make  the  same  claim  for  two 
or  three  years.  But  afterwards,  finding  that,  however  upright  and  prudent  his  man- 
agement, he  might  become  liable  to  penalties,  he  raised  ma  demand  to  5  per  cent, 
commission  upon  revenue  collected,  which  he  has  since  received.  The  factor  is  per-  j 
fectly  aware  that  at  any  future  time  any  interested  party  may  revise  and  object  to 
all  or  any  of  his  intromissions,  and  the  whole  or  any  part  of  his  management,  and  he  | 
is  well  content  that  such  should  be  the  law."  | 

The  Accountant  having  replied  that  he  thought  it  would  be  necessary  to  report 
the  point  to  the  Lord  Ordinary,  the  curator  stated  in  answer  that  he  was  quite  wiUing        j 
to  refer  the  question  of  his  commission  to  the  Court ;  and  that,  when  the  Accountant's 
report  to  the  Lord  Ordinary  was  sent  to  him,  he  would  instruct  his  law-agents  to  sustain 
his  cause. 

The  Accountant  accordingly,  on  12th  February  1866,  reported  the  case  to  the  Lord 
Ordinary,  stating  that,  "  having  regard  to  the  magnitude  of  the  estate,  which  is  accumu- 
lating from  year  to  year,  and  to  the  large  sum  to  which  the  commission  at  the  rates 
hitherto  allowed  now  amounts  to,  the  Accountant  considers  it  his  duty  to  report  to 
the  Lord  Ordinary  the  objection  that  has  occurred  to  him,  and  to  request  instructions 
with  reference  to  the  allowances  already  credited  during  the  years  from  1852  to  1864, 
and  to  the  allowances  that  may  be  claimed  for  the  subsequent  years  during  which 
the  curator's  management  may  subsist." 

The  Lord  Ordinary,  on  2 2d  May  1866,  reported  the  case  to  the  First  Division, 
with  the  subjoined  note.* 

*  "  Note. — As  the  point  which  has  been  brought  under  consideration  by  the 
Accountant — namely,  whether,  seeing  that  the  curator  bonis  stands  in  the  relation 
of  that  of  nearest  agnate  to  Ills  ward,  he  is  entitled  to  the  usual  allowances  of  commis- 
sion—materially afltects  the  interests  of  the  curator  in  the  present  case,  and  .involves 
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[774]  Clark,  for  the  curator,  argued  ;— That  the  case  of  Macdonald  (16  D.  1023), 
referred  to  by  the  Lord  Ordinary,  was  a  sufficient  authority  for  allowing  remuneration 
to  the  curator.  Here,  as  in  that  case,  the  petition  for  his  appointment  shewed,  ex 
facie,  that  the  proposed  curator  was  the  nearest  agnate.  Here,  too,  the  petition  was 
at  the  instance,  not  of  the  curator  himself,  but  of  other  relatives.  The  management 
of  this  large  estate  occupied  the  whole  time  of  the  curator,  and  he  had  abandoned 
the  adoption  of  a  profession  in  order  to  devote  himself  to  it. 

Lord  President. — Can  we  authorise  an  allowance  to  the  curator,  so  as  to  be  con- 
clusive against  other  parties  who  may  have  an  interest  in  the  estate  ? 

Clark  said  that  the  curator  was  willing  to  run  any  risk  of  that  kind. 

MoTicreiffy  for  the  Accountant,  stated  that  the  Accountant  considered  the  case 
a  fit  one  for  an  allowance  to  the  curator,  if  the  Court  thought  it  could  legally  be  made. 

The  Court  pronounced  this  interlocutor : — "  The  Lords,  on  the  report  of  Lord 
Mure  (Ordinary),  having  considered  the  report  of  the  Accountant  of  Cfourt,  No.  18 
of  process,  and  heard  the  counsel  for  the  curator  bonis,  and  the  counsel  for  the  Account- 
ant of  Court,  and  having  regard  to  the  nature  and  extent  of  the  duties  performed 
by  the  curator,  and  to  the  special  circumstances  of  this  case,  Find  that  the  curator 
is  entitled  to  credit  for  the  allowances  stated  for  the  years  from  1852-3  to  1863-4 
inclusive,  and  to  take  credit  for  a  reasonable  allowance  in  future  years  while  he 
continues  to  discharge  the  duties  of  his  office ;  and  to  remit  to  the  Lord  Ordinary 
to  proceed  as  may  be  just." 
Andrew  Murray,  Jun.,  W.S.— Leburn,  Henderson,  &  Wilson,  S.S.C.—Agents. 

a  question  of  some  general  importance,  and  the  estate  is  one  of  very  large  amount, 
the  Lord  Ordinary  has  thought  it  right  to  report  the  case  for  decision. 

"  The  circumstances  under  which  the  point  is  raised  are  brought  out  in  the  report 
of  the  Accountant ;  and  the  questions  for  consideration  are — 1st,  Whether,  seeing 
that  the  appointment  was  made  without  any  restriction  or  qualification  to  the  effect 
that  the  curator  should  act  gratuitously,  such  as  that  inserted  in  the  interlocutors 
in  the  cases  of  Jackson,  11th  December  1821,  \ind  Robertson,  3d  February  1830, 
and  that  an  annual  allowance  had  b^cn  hitherto  made  to  the  curator  without  objec- 
[774]-tion,  it  would  be  proper  now  to  c^.isa'low  the  payments  so  made  1  and  2d,  Whether, 
assuming  that  it  would  not  be  proper,  ex  post  facto,  to  apply  the  condition  as  to  acting 
gratuitously,  the  present  position  of  matters  is  such  as  to  render  it  necessary  to  impose 
that  condition  for  the  future  1 

"  With  reference  to  the  first  of  these  questions,  the  curator  relied  on  the  decision 
in  the  case  of  Macdonald,  8th  July  1854,  in  which  the  Court  refused  to  apply  the  above 
rule,  where  it  appeared,  as  it  did  here,  ex  facie  of  the  petition,  at  the  date  of  the  appoint- 
ment, that  the  party  proposed  was  the  nearest  agnate-;  and  the  curators  had  been 
aUowed  to  enter  upon  the  duties  of  the  office  without  qualification  or  restriction  as 
to  remuneration ;  and  to  that  extent  the  decision  in  the  case  of  Macdonald  seems  to 
bear  out  the  curator's  view. 

"  Upon  the  second  question,  the  Lord  Ordinary  has  not  been  able  to  find  any  express 
authority  beyond  the  general  rule  that  the  office  of  tutor-at-law  and  curator  is  held 
to  be  gratuitous.  But  as  against  the  view  that  this  rule  ought  to  be  laid  down  for  the 
future,  in  the  present  case  it  was  strongly  contended  on  the  part  of  the  curator  that 
it  was  not  imperative  so  to  apply  it,  because  the  incapacity  was  not  of  that  complete 
and  permanent  character  which  would  necessarily  warrant  a  cognition,  and  entitle 
the  nearest  agnate  to  demand  the  office  of  curator  ;  and  it  would,  moreover,  not  only 
be  inexpedient,  aa  regards  the  economical  management  of  the  estate,  that  the  present 
curator  should  be  changed,  but  also  unjust,  as  matters  now  stand,  to  the  curator  him- 
self, as  depriving  him  of  an  occupation  for  which  he  had  been  all  along  trained,  but 
the  onerous  duties  of  which  he  could  not,  without  remuneration,  be  expected  to  under- 
take ;  and  it  is  for  the  Court  to  judge  whether,  in  these  special  circumstances,  the 
appointment  should  be  continued  upon  the  footing  on  which  it  has  hitherto  been 
understood  to  have  been  made." 
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No.  149.  IV.  Macphkrson,  775.     G  June  18GG.     Ist.  Div.—Lcird  Onnidale,  M. 

The  K\bl  of  Dalhousik  and  Others  (Trustees  and  Executoi-s  of  the  deceaaed 

John,  Marquess  of  Breadalbane),  FursMers.—Patton— Watson. 

John  A.  Gavin  Campbell  (styling  himself  Earl  of  Breadalbane),  Defender. - 

Sol,-Gen.  Young— Clark— Duncan. 

Entail — Decree  of  Declarator  of  Improvement  Expenditure — 10  Geo,  III.  cap.  51.— A 
decree  of  declarator  of  improvement  expenditure,  bearing  to  proceed  on  a  summons 
described  as  libelling  upon  the  Montgomery  Act,  and  as  concluding  *"  for  decree  as 
hereinafter  expressed,"  is  not  invalid,  in  respect  of  the  decree  bearing  simply  that  a 
certain  sum  was  expended  "  in  improvements,"  without  stating  that  these  were  of 
the  nature  contemplated  by  the  Act. 

A  reference  in  the  same  decree,  in  the  terms,  "  conform  to  the  intimations,  account*, 
and  vouchers  hbelled  on,"  does  not  make  these  part  of  the  decree,  so  as  to  render  it 
invahd,  in  the  event  of  the  accounts  and  vouchers  shewing  expenditure  on  improTe- 
ments  not  within  the  Montgomery  Act. 

Entail— Chargina  loith  Debt— 10  Geo.  III.  cap.  51—11  d:  12  Vict.  cap.  36.-An 
heir  of  entail  after  obtaining  decree  of  declarator  of  improvement  expenditure,  to  the 
extent  of  £25,202,  under  the  Montgomery  Act,  applied  for  and  obtained  authority 
from  the  Court,  under  the  Entail  Amendment  Act,  to  grant  a  bond  or  bonds  of 
annual  rent,  or  bonds  and  dispositions  in  security,  one  or  more,  over  the  entailed 
lands,  corresponding  to  that  sum.  He  subsequently  executed  a  bond  of  annual- 
rent  as  to  £20,000,  part  thereof,  and,  after  surviving  for  four  years,  died  without 
having  taken  any  farther  steps  as  to  the  balance  of  £5202.  Held  (diss.  Lord  Deas) 
that  his  executors  were  still  entitled  to  proceed  under  the  Montgomery  Act  person- 
ally  against  the  succeeding  heir  for  payment  of  that  balance. 

This  was  an  action  at  the  instance  of  the  surviving  and  acting  trustees  and  execu- 
tors of  the  late  John,  second  Marquess  of  Breadalbane,  against  John  Alexander  Gavin 
Campbell  of  Glenfalloch,  as  the  heir  of  entail  succeeding  the  Marquess  in  the  entailed 
estates  of  Breadalbane,  lying  in  the  counties  of  Perth  and  Argyll,  concluding  for  pay- 
ment, (1)  of  the  sum  of  £5202,  16s.  23d.,  being  the  balance  of  the  sum  of  £25,202,  Ife 
2id.,  contained  in  five  decrees  of  declarator  of  entail  improvements  under  the  Act  10 
Geo.  III.  cap.  51  (the  Montgomery  Act);  (2)  of  the  sum  of  £21,354,  16s.,  as  due  in 
terms  of  a  certain  other  decree  of  declarator  of  entail  improvements  under  the  said  Act ; 
and  (3)  of  interest  on  the  said  sums  till  payment. 

The  late  Marquess  succeeded  as  heir  of  entail  to  the  said  estates  in  1834,  and 
possessed  them  till  his  death  on  8th  November  1862. 

On  10th  May  1844  he  raised  an  action  of  declarator  of  entail  improvements,  as 
having  been  executed  by  him  on  the  Perthshire  estate,  in  terms  of  the  Montgomery 
Act,  and  obtained  decree  therein  on  19th  July  1844.  This  decree,  after  narrating 
that  the  summons  libelled  on  the  said  Act,  and  also  upon  the  notices  or  intimations 
given  in  terms  thereof,  found  and  declared  "  that  between  the  terms  of  Martinmas 
1834  to  Martinmas  1843  the  sum  of  £12,611,  18s.  Id  was  expended  by  the  pursuer 
in  improvements  upon  the  said  lands  and  estate  ;  and  the  amount  thereof  being  thus 
ascertained,  the  said  Lords  declared,  and  hereby  declare,  three  fourth  i>arts  of  the 
same  to  be  a  debt  existing  against  the  heirs  of  entail  who  may  succeed  the  pursuer  in 
the  said  estate ;  and  further  decern  and  ordain,  and  hereby  decern  and  ordain  the  said 
William  John  Lambe  Campbell "  (the  present  defender  s  father)  "  or  the  next  heir 
entitled  to  succeed  to  the  said  estate  immediately  after  the  pursuer,  on  his  so  succeeding. 
to  make  payment  to  the  heirs,  executors,  or  assignees  of  the  pursuer,  of  the  sum  ot 
£9458,  18s.  6d.  sterling,  being  three  fourth  parts  of  the  said  sum  of  £12,611,  18s.  Id., 
provided  that  the  said  sum  of  £9458,  18s.  6d.  sterling  shall  not  exceed  four  years'  free 
rent  of  the  said  entailed  estate  after  deduction  of  all  public  burdens,  liferents,  and 
interests  of  debts  which  may  affect  the  said  estate,  as  the  same  shall  happen  to  be  at  the 
first  term  of  Whitsunday  after  the  death  of  the  pur-£776]-8uer,  with  interest  of  the  said 
sum  of  £9458,  18s.  6d.  sterling  from  the  period  at  which  the  right  of  the  heir  succeeding 
to  the  said  entailed  estate,  and  rents  and  profits  thereof,  immediately  after  the  pursuer, 
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shall  commence,  and  in  ail  time  thereafter  during  the  not-payment ;  conform  to  the 
said  intimations,  accounts,  and  vouchers  hbelled  on,  the  said  Act  of  Parliament,  and 
laws  and  practice  of  Scotland ;  and  ordain  all  execution  necessary  and  competent  to 
pass  and  be  direct  hereon,  in  form  as  effeirs." 

On  the  same  date  with  the  last  mentioned  action  the  Marquess  raised  another 
action  of  declarator  of  entail  improvements,  as  having  been  executed  by  him  on  a  por- 
tion of  the  Argyllshire  estate  called  Netherlorne,  in  terms  of  the  same  Act,  and  also 
obtained  decree  therein  on  19th  July  1844.  This  decree,  after  narrating  that  the 
summons  Ubelled  on  the  said  Act  and  on  the  notices  and  intimations  given  in  terms 
thereof  (omitting  the  narrative  contained  in  the  former  decree  that  the  summons  con- 
eluded  for  decree  as  thereinafter  expressed),  found  and  declared  that  between  the  dates 
therein  mentioned  "  the  sum  of  £3275,  Ss.  7d.  was  expended  by  the  pursuer  in  repairing 
and  adding  to  the  mansion-house  of  Ardmaddy  situated  on  the  said  entailed  estate,  and 
in  building  office-houses  for  the  use  of  said  mansion-house,"  and  that  between  certain 
other  dates  "  the  sum  of  £580,  6s.  lOd.  was  expended  by  the  pursuer  in  executing  im- 
provements upon  the  said  estate,  and  declared  three  fourth  parts  of  the  same  to  be 
debts  existing  against  the  succeeding  heirs  of  entail.  The  decree  concluded  with  a 
decemiture,  similar  to  that  in  the  former  case,  that  W.  J.  L.  Ca,mpbell  or  the  next  heir 
entitled  to  succeed,  &c.,on  his  so  succeeding,  should  make  payment  to  the  heirs  executors, 
&c.,  of  the  Marquess  of  the  sums  of  £2456,  7s.  8jd.,  and  £435,  5s.  Ijd.,  being  three 
fourth  parts  respectively  of  the  said  sums  of  £3275,  3s.  7d.  and  £580,  6s.  lOd.,  with 
interest  during  non-payment.  The  clause  "  conform  to  the  said  intimations,  &c.,  the 
said  Act  of  Pariiament  and  laws  and  practice  of  Scotland,"  occurring  after  the  word 
"  notr-payment "  in  the  former  decree,  was  omitted  in  the  present  one. 

The  next  three  decrees  of  declarator,  being  the  third,  fourth,  and  fifth  of  the  decrees 
referred  to  in  the  first  conclusion  of  the  summons,  were  dated  7th  December  1847,  and 
were  in  the  same  form  as  that  first  above  set  forth. 

The  first  of  them,  that  is  the  third  decree  founded  on,  declared  that  there  had  been 
expended  by  the  Marquess  in  improvements  on  the  Perthshire  estate,  the  sum  of  £6608,. 
3s.  ll^d-,  and  that  in  addition  to  the  sum  of  £12,611,  18s.  Id.  mentioned  in  the  decree 
first  above  set  forth,  and  contained  decerniture  for  payment  to  the  heirs,  &c.  of  the  pur- 
suer of  the  sum  of  £4956, 2s.  1  Id.,  being  three-fourths  of  the  said  sum  of  £6608,  3s.  1  l^d. 
The  fourth  decree  declared  that  there  had  been  expended  by  the  Marquess  in  im- 
provements on  the  Argyllshire  portion  of  the  estate  called  Netherlorne  the  sum  of 
£2122,  16s.  lOd.,  and  that  in  addition  to  the  sums  mentioned  in  the  decree  second  above 
set  forth,  and  contained  decerniture  for  payment  of  the  sum  of  £1592,  2s.  7d.,  being 
three-fourths  of  £2 1 22, 1 6s.  lOd. 

The  fifth  decree  declared,  that  there  had  been  expended  by  the  Marquess  in  im- 
provements on  another  portion  of  the  Argyllshire  estate  called  Glenorchy,  the  sum  of 
£8405,  5s.  lid.,  and  contained  decerniture  for  payment  of  three-fourths  thereof,  viz., 
£6303,  19s.  5d. 

The  sums  of  £9458,  18s.  6d.,  £2456,  7s.  8jd.,  £435,  58.  l^d.*  ^^956,  2s.  lid.,  £1592, 
2s.  7d.,  and  £6303,  19s.  5d.,  decerned  for  in  these  five  decrees,  composed  the  sum  of 
£25,202,  16s.  2fd.  mentioned  in  the  first  conclusion  of  the  summons. 

On  23d  Apnl  1858  the  Marquess  presented  a  petition  to  the  Court,  whereby,  after 
narrating  that  he  had  obtained  the  said  five  decrees  of  declarator,  and  that  he  was 
desirous  to  avail  himself  of  the  provisions  of  [777]  the  Acts  11  &  12  Vict.  cap.  36  (the 
Entail  Amendment  Act),  and  16  &  17  Vict.  cap.  94  (for  extending  the  benefits  of 
that  Act),  and  particularly  of  the  provisions  contained  in  the  13th  and  18th  sections  of 
the  former  Act,  he  prayed  the  Court  for  authority  to  charge  the  entailed  estates  of 
Breadalbane  or  any  portion  thereof,  as  therein  particularly  set  forth,  for  or  in  respect 
of  the  said  sum  of  £25,202,  16s.  2f  d.,  being  the  aggregate  sum  decerned  for  ih  the  said 
five  decrees.  On  this  petition  an  interlocutor  was  pronoimced,  dated  17th  and  20th 
July  1858,  whereby,  after  finding  that  the  petitioner  had  obtained  the  said  decrees,  and 
that  the  sums  therein  did  not  exceed  the  amount  authorised  by  the  statutes,  the  Court 
"  interponed,  and  hereby  interpone  authority,  and  authorised  and  hereby  authorise, 
the  petitioner  to  grant  a  bond  or  bonds  of  annualrent  corresponding  to  the  said  sum  of 
£25,202,  16s.  2f  d.  over  the  said  lands  or  a  portion  thereof  ;  or  bonds  and  dispositions  in 
security,  one  or  more,  charging  the  fee  and  rents  of  the  said  lands,  or  a  portion  thereof, 
with  two  third  parts  of  that  sum,  being  £16,801,  17s.  6d.,  all  in  terms  of  the  statutes, 
and  decerned,  and  hereby  decern ;  and  of  the  second  dote  hereof,  the  said  Lords  having 
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said  Slierili',  to  pronounce  a  decree  for  such  part  of  the  said  sum  as  by  the  true  intent 
and  meaning  of  this  Act  is  intended  to  become  a  charge  against  the  succeeding  heirs 
in  the  said  entailed  estate  ;  which  decree,  if  pronounced  ...  by  the  Court  of  Session, 
.  .  .  shall  be  final,  if  an  appeal  is  not  brought  within  twelve  months." 

Section  27,  on  the  narrative,  inter  alia,  of  its  being  highly  beneficial  to  the  public 
to  encourage  heirs  of  entail  in  certain  cases  to  build  houses  and  offices  suitable  to  their 
estates,  provides,  that  "  every  heir  of  entail,  who  lays  out  money  in  building  a  mansion- 
house  or  offices,  or  in  repairing  or  adding  to  the  mansion-house  or  offices  upon  his 
estate,  shall  be  a  creditor  to  the  next  succeeding  heir  of  entail  for  three  fourth  parts 
of  the  money  expended  by  him." 

Section  28  ; — **  Provided  always,  that  the  sum  or  sums  of  money  laid  out  by  any 
one  heir  of  entail  in  the  building  a  mansion-house  or  offices,  or  in  the  repairing  or 
adding  to  the  mansion-house  or  offices,  shall  not  in  any  case  whatever  be  effectual 
to  constitute  a  claim  against  the  succeeding  heir  of  entail  for  more  than  two  years' 
rent  of  the  said  entailed  estate,  after  deduction  of  all  pubUc  burdens,  liferents,"  &c. 

[780]  Section  30  contains  provisions  as  to  the  right  of  the  representatives  of  an 
heir,  who  has  laid  out  money  on  a  mansion-house  or  offices,  to  require  payment  and 
institute  proceedings  for  compelling  payment,  similar  to  those  contained  in  the  15tli 
section  with  reference  to  money  expended  in  improvements. 

The  Entail  Amendment  Act  11  &  12  Vict.  c.  3G,  sec.  13,  provides,  that  where  an 
heir  of  entail  possessing  under  a  tailzie  prior  to  1st  August  1848,  after  executing  im- 
provements, shall  have  obtained  decree  for  three  fourth  parts  of  the  sums  expended 
thereon,  in  terms  of  the  Act  10  Geo.  III.  c.  51,  and  shall  have  obtained  the  authority 
of  the  Court,  **  it  shall  be  lawful  for  such  heir  to  execute,  in  favour  of  any  party  he  may 
think  fit,  a  bond  of  annualrent  in  ordinary  form  over  such  entailed  estate,  or  any  portion 
thereof,  binding  himself  and  his  heirs  of  tailzie  to  make  payment  of  an  annualr^t 
during  the  period  of  his  own  life,  and  twenty-five  years  thereafter,  such  annuakent 
during  his  own  life  not  exceeding  the  legal  interest  of  the  said  three  fourth  parts  of 
the  sums  expended  as  aforesaid,  and  during  the  twenty-five  years  after  his  decease, 
not  exceeding  the  sum  of  £7,  2s.  for  every  £100  of  such  three  fourth  parts  as  aforesaid, 
and  so  in  proportion  for  any  greater  or  less  sum,"  &c. 

Section  15  of  the  same  Act  provides,  that  where  an  heir  of  entail  who  has  executed 
improvements  prior  to  the  passing  of  the  Act,  and  recorded  the  same  in  terms  of  tbe 
Act  10  Geo.  III.  c.  51,  shall  have  died  without  having  executed  a  bond  of  annualrent, 
or  charged  the  estate  as  authorised  by  the  Entail  Amendment  Act,  and  where  decree 
shall  have  been  obtained  under  the  Act  10  Geo.  III.  c.  51,  for  three  fourth  parts  of 
tlie  sums  expended,  "  it  shall  be  lawful  for  the  executor  or  personal  representative 
of  such  heir  of  entail,  or  for  any  party  to  whom  such  heir  may  have  conveyed  or  assigned 
such  debt,  to  make  application  by  summary  petition  to  the  Court  of  Session  praying 
the  Court  to  decern  and  ordain  the  heir  in  possession,  &c.  to  execute,  in  favour  of  any 
party  such  petitioner  mav  think  fit,  a  bond  of  annualrent,"  as  therein  provided, "  which 
bond  such  heir  of  entail  in  posse&sion  shall  be  bound  to  execute  accordingly  at  the 
sight  of  the  Court." 

Section  18  provides,  that  in  cases  where  it  may  be  competent  for  an  heir  of  entail, 
or  in  which  he  may  be  called  on,  to  grant  a  bond  of  annualrent  in  terms  of  the  Act, 
"  it  shall  be  lawful  for  such  heir  of  entail,  and  such  lieir  of  entail  may  be  called  upon, 
to  charge  under  the  authority  of  the  Court  of  Session,  &c.,  the  fee  and  rents  of  such 
estate  other  than  the  mansion-house,  &c.,  or  the  fee  and  rents  of  any  portion  oi  such 
cstiite  other  than  as  aforesaid,  with  two  third  parts  of  the  sum  on  which  the  amount 
of  such  bond  of  annualrent,  if  granted,  would  be  calculated  in  terms  of  this  Act,  by 
granting  in  favour  of  any  creditor  who  may  advance  the  amount  of  such  two  third 
parts  bond  and  disposition  in  security  over  such  estate,  or  any  portion  thereof,  other 
than  as  aforesaid,  for  such  amount,  with  the  due  and  legal  interest  thereof  from  the 
date  of  such  advance  till  rejmid,  and  with  corresponding  penalties,"  d'C. 

Section  19  enacts,  that  "  the  granting  under  the  authority  of  this  Act  of  any  bond 
of  annualrent  or  bond  and  disposition  in  security,  in  respect  of  any  improvements 
executed  or  to  be  executed  on  an  entailed  estate  in  Scotland,  shall  operate  as  a  discharge 
of  all  claims  for  or  on  account  of  such  improvements  against  such  estate,  and  the  rents 
and  profits  thereof,  and  the  heirs  of  entail  succeeding  thereto,  save  and  except  the 
claims  under  such  bond  of  annualrent  or  bond  and  disposition  in  security  themselves," 
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ill 
The  Lord  Ordinary,  on  14th  November  1865,  pronounced  an  interlocutor  repelling 
the  defender's  pleas,  and  decerning  in  terms  of  the  conclusions  of  the  summons.  * 

*  "  Note. — The  title  of  the  pursuers  to  sue  the  present  action  was  not  disputed. 
But  the  defender  maintained  that  the  action  was  in  itself  untenable,  in  respect  of 
[781]  a  variety  of  objections  of  a  very  critical  and  technical  nature.  These  objections 
may  be  classed  under  two  heads, — 1st,  Those  applicable  to  the  former  decrees  of  de- 
clarator Kbelled  on ;  and  2d,  Those  subsequently  arising,  and  therefore  more  especially 
applicable  to  the  present  action. 

"  1.  The  objections  to  the  validity  of  the  former  decrees  libelled  on  are  ...  to 
the  effect — (1)  that  the  improvements  constituted  by  the  decrees  are  not  said  in  the 
decrees  to  have  been  of  the  nature  or  character  required  by,  and  specified  in,  the  statute 
10  Geo.  III.  cap.  51 ;  (2)  that  the  decernitures  in  the  decrees  are  contrary  to,  and 
inconsistent  with,  the  provisions  of  the  10  Geo.  III.  cap.  51 ;  and  (3)  that  the  decree 
of  26th  May  1855  proceeds  on  the  false  assumption  of  the  other  decrees  being  vahd, 
and  that  the  outlay  mentioned  in  them,  as  well  as  in  the  decree  of  26th  May  1855 
itself,  had  not  been  bona  fide  expended  in  improvements  authorised  by  the  statute. 
In  support  of  these  allegations  the  defender  has  stated  two  pleas,  the  7th  and  8th. 

"  The  Lord  Ordinary  is  of  opinion  that  the  objections  thus  recorded  are  ill-founded 
and  wholly  inadmissible  as  defences  to  the  present  action.  It  is  impossible,  he  thinks, 
to  read  the  extract  decrees  without  being  satisfied  that  the  improvements  were  of  the 
nature  and  character  required  by  the  statute  10  Geo.  III.  cap.  51,  and  that  this 
is  sufficiently  set  out  in  the  decrees  themselves.  All  of  the  decrees  bear  express  refer- 
ence to  the  statute,  and  obviously  proceed  in  virtue  and  in  terms  of  its  provisions ; 
and  all  of  them,  except  the  last,  conclude  with  the  statement,  in  so  many  words,  that 
the  whole  matter  was  conform  to  the  statute,  and  its  requirements  as  regards  intima- 
tions, accounts,  and  vouchers.  As  for  their  containing  decernitures  for  the  sums 
mentioned  in  them,  the  Lord  Ordinary  cannot  hold  that  this  is  contrary  to  or  incon- 
sistent with  the  statute.  No  particular  statutory  provision  was  cited  to  that  effect, 
and  it  was  not  explained  how  the  decernitures  referred  to  were  calculated  in  the  slightest 
degree  to  prejudice  the  defender.  The  Lord  Ordinary  could  not  therefore  feel  himself 
justified  in  holding  the  decrees  to  be  null  and  invalid  on  any  such  ground ;  the  more 
especially  as  he  observes  they  are  in  conformity  with  the  usual  style — Juridical  Styles, 
vol.  iii.  p.  202.  Indeed,  the  whole  of  this  matter  appears  to  have  been  decided  by  the 
Court,  adversely  to  the  defender's  pleas,  in  Cameron  or  Campbell,  7th  December  1864, 
3  Macpherson,  195. 

"  In  regard  again  to  the  objection  that  the  improvements  mentioned  in  the  decrees 
are  not  of  the  nature  sanctioned  by  the  statute,  it  is  plain  that  it  cannot  be  entertained 
in  existing  circumstances,  or  as  a  defence  to  the  present  action.  All  the  decrees  became 
long  ago  final,  in  terms  of  the  26th  section  of  the  statute,  and  no  reduction  or  other 
process  of  review  has  ever  been  brought  of  them.  This  of  itself  affords  a  complete 
answer  to  all  objections  to  the  decrees,  imless  indeed  it  could  be  shewn  that  they  were 
ex  facie  so  irregular  and  incompetent  as  to  require  to  be  dealt  with  as  wholly  without 
the  protection  of  the  statute.  The  Lord  Ordinary  can  see  no  ground  for  so  dealing 
with  the  decrees,  or  any  of  them. 

"  2.  Even  supposing  the  former  decrees  to  be  in  themselves  unchallengeable,  the 
defender  objects  to  their  now  being  given  effect  to  in  the  present  action,  as  concluded 
for  by  the  pursuers,  on  the  grounds  referred  to  in  his  1st,  2d,  3d,  4th,  5th,  6th,  9th, 
and  10th  pleas  in  law.  (1)  The  nature  of  the  objections  to  the  requisition  on  which 
the  defender's  first  plea  is  founded  is  nowhere  stated  in  the  record,  the  only  reference 
to  the  matter  being  in  his  answer  to  the  22d  article  of  the  condescendence.  But  it 
was  explained  at  the  debate  that  all  that  was  meant  by  the  objection  was,  that  as  the 
defender,  on  whom  the  requisition  was  made,  was  and  is  still  only  claiming  to  be  heir 
to  the  late  Marquess,  the  requisition  upon  him  w^as  made  prematurely,  or  at  any  rate, 
that  it  was  premature  to  insist  for  decree.  In  truth,  therefore,  the  objection,  as  so 
explained,  amounts  to  nothing  as  regards  the  requisition  and  validity  of  the  present 
action,  especially  keeping  in  view  the  defender's  answer  to  art.  19  of  the  condescend- 
ence, where  he  admits  that  he  *  is  the  heir  of  entail  entitled  to  succeed  to  the  entailed 
estates  of  Breadalbane,  including  the  lands  and  est^ates  mentioned,  and  that  as  such 
he  has  succeeded  to  and  is  in  the  possession  of  these  estates,  and  of  the  rents  and  profits 
thereof,'  and  also  keeping  in  view  that  the  pursuers  had,  in  terms  of  the  20th  section 
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[781]  The  defender  reclaimed,  and  argued; — (1)  None  of  the  first  five  decrees 
contains  a  finding  that  the  expenditure  was  laid  out  on  such  improvements  [782G  ^ 
are  within  the  Act  10  Geo.  IIL  c.  51.  They  are  therefore  invalid.*  (2)  The  let, 
3d,  4th,  and  5th  decrees  are  invaUd,  on  the  farther  ground  that  they  incorporate  the 
relative  accounts  and  vouchers  lodged  with  the  Sheriff-clerk,  which,  if  looked  at,  will 
shew  ex  facie  that  part  of  the  expenditure  was  in  fact  laid  out  in  improvements  not 
of  the  nature  specified  by  the  Act.  (3)  The  late  Marquess  having  availed  himself  of 
the  provisions  of  the  Entail  Amencfment  Act,  and  obtained  authority  to  charge  the 
estates  to  the  extent  of  £25,000,  the  amount  of  improvement  outlay  contained  in  the 
said  five  decrees,  and  having  exercised  the  authority  to  the  extent  of  £20,000  only, 
and  having  obtained  final  decree  for  that  amount,  and  having — although  he  survived 
for  four  years  after  the  decree — failed  to  charge  the  estates  with  the  remaining  £5000, 
he  has  to  that  extent  shewed  his  intention  to  discharge,  and  has  discharged,  the  succeed- 
ing heir  of  UabiUty  for  the  balance.t  [783]  (4)  At  all  events,  he  has  by  that  course 
of  procedure  abandoned  his  remedy  under  the  Act  10  Geo.  IIL  c.  51  ;  and  if  his 

of  the  Act,  no  alterna-[782]-t^ive  but  to  serve  their  requisition,  and  bring  this  action 
as  they  have  done.  (2)  As  to  the  incompetency  of  pronouncing  decree  against  the  de- 
fender till  ultimate  judgment  of  the  Court  of  last  resort  has  gone  in  his  favour,  in  the 
action  betwixt  him  and  Lieutenant  Campbell,  which  is  the  effect  of  the  defender's 
second  plea,  the  Lord  Ordinary  has  heard  nothing  in  support  of  it  to  satisfy  him  that 
it  is  well-founded.  Admittedly  the  defender  is,  and  has  been  ever  since  the  death  of 
the  late  Marquess,  in  possession  and  receipt  of  the  rents  of  the  entailed  estates,  and 
he  must  have  already  drawn  a  great  deal  more  than  the  sums  now  concluded  for. 
Whether  he  may,  in  the  event  of  his  ultimately  failing  in  the  litigation  with  Lieutenant 
Campbell,  be  entitled  to  relief  in  some  way  or  other  of  any  sum  he  may  be  obliged 
to  pay  under  the  decree  in  the  present  action,  is  a  question  which  cannot  now  be  entered 
into.  (3)  The  3d,  4th,  and  5th  pleas  of  the  defender  are  all  very  much  to  the  same 
effect,  viz.  that  the  present  action  is  excluded,  and  that  the  rights  and  claims  now 
attempted  to  be  enforced  must  be  held  to  have  been  departed  from  by  the  proceedings 
of  the  late  Marquess  of  Breadalbane  under  the  11th  &  12th  Vict.  cap.  36.  But  as 
no  authority  in  support  of  this  view  was  cited  by  the  defender,  and  as  the  Lord  Ordinary 
cannot  discover  anything  in  the  statute  calculated  to  enforce  it,  he  has  felt  himself 
bound  to  disregard  it.  Although  the  11th  &  12th  of  Vict.  cap.  36,  confers  some  new 
or  additional  remedies  on  heirs  of  entail,  for  working  out  and  making  available  their 
improvement  expenditure  under  the  10th  Geo.  111.  cap.  51,  it  is  nowhere  provided 
that  these  new  or  additional  remedies  if  resorted  to,  although  only  to  a  partial  extent, 
must  be  held  to  destroy  and  discharge  the  rights  and  remedies  pre-existing  under  the 
10th  Geo.  III.  cap.  51,  in  regard  to  that  portion  of  the  improvement  outlay  which  was 
never  brought  under  the  operation  of  the  11  &  12th  Vict.  cap.  36,  and  which  remains 
unaffected  by  the  proceedings  adopted  under  that  Act.  Nor  can  the  Lord  Ordinary 
see  any  reason  on  general  principles  for  coming  to  such  a  conclusion.  (4)  In  regard 
to  the  defender's  6th  plea,  which  is  to  the  effect  that  because  the  late  Marquess  of 
Breadalbane  did  not  himself  for  four  years  take  any  steps  to  charge  the  estate  for  the 
£5202,  16s.  2|d.  in  question,  the  right  to  do  so  must  oe  held  to  be  extinguished,  it 
may  be  sufficient  to  remark  that  no  such  prescription  or  Hmitation  of  the  right,  as 
founded  on  statute  or  otherwise,  was  said  to  exist,  and  the  Ix)rd  Ordinary  knows  of 
none.  (5)  The  defender's  9th  and  10th  pleas  are  obviously  ill-founded.  The  former 
decrees,  obtained  as  they  were,  during  the  late  Marquess  of  Breadalbane's  life,  could 
not  possibly  secure  the  object  of  the  present,  which  is  to  obtain,  in  terms  of  the  20th 
section  of  the  Act  10  Geo.  III.  c.  51,  a  decree  which  may  be  at  once,  and  directly  en- 
forced against  the  defender,  as  heir  succeeding  the  Marquess  in  the  entailed  estates. 
And  whatever  effect  the  pronouncing  of  a  decree  in  the  present  action  may  have  on 
the  pursuers'  right  to  obtain  a  decree  in  the  action  recently  brought,  and  referred 
to  in  the  defender's  10th  plea,  the  Lord  Ordinary  cannot  understand  liow  that  action 
should  operate  as  a  bar  to  decree  being  pronounced  in  the  present. 

*'  In  regard  to  the  matter  of  expenses,  section  25  of  the  statute  10  Geo.  III.  c.  51, 
has  made  it  imperative  on  the  Lord  Ordinary  to  award  them  to  the  pursuers,  who 
have  been  entirely  successful  in  the  litigation." 

*  Bell's  Forms  of  Deeds,  3d  ed.  (1811),  308. 

t  Breadalbane's  Trustees  r.  Duchess  of  Buckingham,  May  26,  1842,  4  D.  1259. 
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trustees  and  executors  have  any  claim  for  the  residue,  they  can  only  proceed  under 
the  Entail  Amendment  Act  to  have  the  charge  made  good  against  the  estates.  The 
personal  liability  of  the  succeeding  heir  is  at  an  end. 

Argued  for  the  pursuers ; — ^The  decrees  are  not  defective  in  point  of  form.  Tlie 
summonses  and  decrees  are  in  the  form  universally  adopted  at  the  time,  and  as  the 
decrees  are  to  be  treated  as  in  foro,  they  are  conclusive.  *  The  fact  that  the  Marquesjj 
availed  himself  of  the  provisions  of  the  Entail  Amendment  Act  as  to  part  of  the  sum 
included  in  the  decrees  did  not  in  any  way  affect  his  right  under  these  decrees  as  tc 
the  remainder.  The  19th  section  of  that  Act  shewed  that  the  personal  liability  of 
the  succeeding  heir  was  not  in  any  way  discharged,  until  a  bond  of  annualrent  or 
disposition  in  security  had  been  granted,  and  the  granting  of  either  of  these  securities 
only  discharged  the  personal  claim  pro  tantoA 

At  advising, — 

Lord  President. — ^This  is  an  action  at  the  instance  of  the  trustees  of  the  late 
Marquess  of  Breadalbane  against  John  Alexander  Gavin  Campbell  of  Glenfalloch, 
as  heir  of  entail  in  the  entailed  lands  and  estates  of  Breadalbane  ;  and  the  point  in 
controversy  between  the  parties  is,  shortly  stated,  this,  whether  the  pursuers  of  this 
action  are  entitled  to  have  the  provisions  of  the  Act  10  Geo.  III.  put  in  operation  as 
regards  certain  entail  improvements  amounting  to  £5200  odds,  being  portion  of  a 
larger  amount  of  expenditure' on  entail  improvements.  Objections  of  various  kinds 
have  been  stated  against  the  conclusions  of  this  action,  and  we  had  a  very  full  and 
able  argument  from  Mr.  Duncan  on  the  subject.  The  objections  were  substantially 
of  two  kinds, — in  the  first  place,  that  decrees  which  had  been  taken  by  the  late  Mar- 
quess, under  the  Montgomery  Act,  did  not  validly  constitute  the  amount  aa  a  debt 
against  the  heir  ;  and  secondly,  that  the  effect  of  a  decree  by  the  late  Marquess,  imder 
the  Entail  Amendment  Act,  has  put  an  end  to  the  decrees  now  in  question,  as  enforce- 
able under  the  Montgomery  Act,  or,  at  least,  has  put  an  end  to  them  as  a  personal 
claim  against  the  heir.  Now,  as  regards  the  objections  taken  against  the  formality 
of  the  decrees  which  have  been  obtained  under  the  Montgomery  Act,  or  said  to  have 
been  under  the  Montgomery  Act,  they  were  of  various  kinds.  Objections  were  taken 
that  the  summons  did  not  say  that  the  improvements  were  in  terms  of  the  Mont- 
gomery Act,  that  neither  did  the  decrees  say  so,  and  such  like  objections.  After  all 
the  consideration  that  I  have  given  to  these  objections,  and  after  an  examination  of 
the  decrees  against  which  they  are  directed,  I  cannot  say  that  I  am  disposed  to  give 
effect  to  them  at  all.  It  appears  to  me  to  be  impossible  to  read  these  decrees  without 
seeing  that  they  are  proceedings  for  the  purpose  of  giving  effect  to  improvements 
substantially  set  forth  as  having  been  made  under  the  Montgomery  Act,  and  that 
the  decree  recognises  them  as  such,  and  is  in  its  terms  quite  sufficient.  I  therefore 
do  not  attach  importance  to  that  branch  of  the  argument  which  has  been  submitted 
to  us  in  the  defence  which  has  been  stated. 

The  second  objection  appeared  to  me  to  be  a  much  more  serious  one,  and  to  re- 
solve more  into  matter  of  pnnciple  than  the  other,  and  that  is,  whether  the  proceedings 
under  the  Entail  Amendment  Act  had  or  had  not  the  effect  that  was  contended  for 
by  the  defender.  Upon  that  subject  the  defender  ha«  maintained  various  pleas.  The 
third  plea  is,  that,  "  in  respect  of  the  proceedings  adopted  by  the  late  Marquess  in  virtim 
of  the  11th  and  12th  Vict.  c.  36,  and  the  authority  granted  to  him  under  his  said 
petition,  and  his  acts  and  deeds  under  said  authority,  the  pursuers,  as  his  executors, 
have  thereby  been  and  are  excluded  from  demanding  from  the  defender  payment  of 
the  alleged  improvement  debt,  or  any  portion  thereof,  as  concluded  for  in  this  action." 
It  appears  that  the  late  Marquess  had  obtained,  [784]  under  the  Act  of  11  &  12  Vict., 
authority  to  grant  bonds  of  annuity,  or  dispositions  in  security,  in  conformity  with 
the  provisions  of  that  Act,  and  that  he  haa  exercised  that  power  to  a  large  extent. 
Out  of  £25,000,  being  the  full  amount  to  which  he  was  entitled  to  exercise  the  power, 
he  had  exercised  it  to  the  extent  of  £20,000 ;  and  it  is  contended  that  having  done  so 
he  is  not  now  entitled  to  enforce  the  provisions  of  the  Montgomery  Act  in  regard  to  any 

*  Juridical  Styles  (ed.  1828),  vol.  iii.  p.  202;  Cameron,  Dec.  7,  1864,  ante,  vol. 
iii.  p.  195  ;  Stirling's  Trustees  v,  Stirling,  May  23, 1862,  24  D.  p.  993  ;  13  &  14  Vict. 
c.  36,  sec.  28. 

t  Eari  of  Eglinton,  Jan.  31,  1857,  19  D  p.  346 ;  Eari  of  Kintore,  Jan.  31,  1857, 
19  D.  p.  343, 


71)0  BREADALBANE  S  TRS.   i\  CAMPBELL  [1866]     IV.  MACPHBBfiON,  785. 

portion  of  that  debt.    This  is  further  illustrated  by  the  4th,  5th,  and  6th  pleas  for  the 
defender.    This  raises  a  question  of  very  considerable  importance,  namely,  whether, 
when  an  heir  of  entail  has  executed  improvements,  and  obtained  decrees  under  the 
Montgomery  Act,  and  thereby  put  himself  in  a  position  to  avail  himself  of  the  pro- 
visions of  the  Entail  Amendment  Act,  and  applies  to  the  Court,  and  obtains  authority 
to  avail  himself  of  them,  he  is  thereby  precluded  from  exercising  the  rights  which 
the  Montgomery  Act  gave  him,  to  any  extent  whatever,  in  reference  to  the  sums  as 
to  which  he  has  obtained  that  authority.    It  does  not  appear  to  me  that  the  doctrine 
can  be  pressed  to  that  extent.    If  the  late  Marquess  had  not  exercised  any  of  the  powers 
conferred  upon  him  by  the  Court  under  the  authority  of  the  1 1  &  1 2  Vict.,  it  does 
not  appear  to  me  that  he  was  precluded  from  exercising  the  rights  which  he  had  under 
the  Montgomery  Act.    The  Montgomery  Act  provi(&  that  the  heir  who  lays  out 
money  in  making  improvements  is,  by  his  so  doing,  creditor  of  the  succeeding  heirs, 
provided  he  complies  with  certain  requisites.    Now,  the  Marquess  having  complied 
with  these  requisites,  he  was  a  cieditor  of  the  succeeding  heir.    The  Entail  Amend- 
ment Act  contains  provisions  which  are  substantially  for  the  further  benefit  of  heirs 
who  have  laid  out  money  in  this  way,  by  enabling  them  not  only  to  be  creditors  of  the 
succeeding  heirs,  but  to  put  themselves  in  a  position  whereby  they  can  go  into  the 
market,  and  obtain  money  upon  favourable  terms  by  bonds  of  annuity,  or  by  dis- 
positions in  security.    It  is  an  enabling  Act,  and  cannot  be  taken  advantage  of  with- 
out authority  from  the  Court ;  and  I  think  that  the  decree  of  the  Court  is  merely 
an  enabling  decree,  authorising  them  to  avail  themselves  of  the  provisions  of  that  Act, 
finding  that  they  are  in  a  position  to  avail  themselves  of  it,  and  authorising  them  to        | 
avail  themselves  of  it ;  and  if  they  do  not  avail  themselves  of  it, — ^if  they  cannot  find 
parties  to  lend  them  the  money,  and  therefore  derive  no  good  from  granting  either 
dispositions  in  security,  or  bondjs  of  annuity, — I  cannot  imderstand  that  they  cea^e 
to  have  the  rights  that  were  conferred  on  them  by  the  Act  of  10  Geo.  III.    That  appears 
to  me  to  be  out  of  the  question.     I  therefore  think  that  in  that  view  it  is  too  arbitrary        j 
a  proposition  to  maintain  that  because  a  party  has  got  the  authority  of  the  Court  to 
avail  himself  of  the  powers  contained  in  the  Entail  Amendment  Act,  he  has  therehy 
extinguished  the  rights  which  he  had  under  the  Montgomery  Act.    I  think  this  is 
further  clear  from  the  terms  of  one  of  the  sections  of  the  Entail  Amendment  Act,—        i 
I  think  it  is  the  19th  section, — ^which  provides  that  the  granting  of  these  bonds  of        j 
annuity,  or  of  these  dispositions  in  security,  shall  extinguish  these  rights.    That  pretty        | 
plainly  imphes  that  until  that  is  done  the  rights  under  the  Montgomery  Act  are  not        | 
extinguished.    But  I  look  upon  the  Entail  Amendment  Act  as  an  enabling  statute,        i 
which  requires  the  sanction  of  the  Court  to  authorise  the  party  to  avail  himself  of        | 
it,  and  I  think  that  the  decree  of  the  Court  is  nothing  more  than  the  giving  of  that        | 
sanction,  finding  in  effect  that  he  has  put  himself  into  the  position  in  which  it  is  held 
he  must  be  before  he  can  avail  himself  of  it. 

But  there  is  a  further  matter  to  be  considered  in^this  case.  The  late  Marquess  ! 
of  Breadalbane  not  only  obtained  a  decree  authorising  him  to  avail  himself  of  the 
provisions  of  the  Entail  Amendment  Act,  by  granting  bonds  of  annualrent,  or  dis- 
positions in  security,  but  he  proceeded  to  act  under  that.  He  availed  himself  of  it 
io  a  certain  extent,  and  then  the  question  arises,  whether  having  done  so,  he  had 
not  betaken  himself  to  that  mode  of  reimbursing  himself  for  the  expenditure,  and  there- 
by abandoned  the  mode  which  the  statute  of  10  Geo.  III.  gives  him  ;  and  the  question 
comes  to  be,  whether,  having  entered  on  that  course  of  proceeding,  he  has  not  re 
linquished  his  other  rights,  and  is  not  now  limited  to  the  course  which  he  had  entered 
upon.  The  defender  maintains  that  not  having  proceeded  to  the  full  extent,  but 
having  only  granted  bonds  to  the  extent  of  £20,000,  he  has  lost  the  remedy  as  to  the 
remainder  of  the  sum, — ^that  having  hved  for  four  years,  and  not  exercised  it,  his  re- 
presentatives are  cut  out  of  the  benefit  of  it.  That  I  cannot  understand  to  be  the 
meaning  of  the  Act.  It  would  require  to  be  worked  out  by  some  proof  that  the  Mar- 
quess had  himself  discharged  that  right  which  he  had  [785]  acquired,  and  I  do  not 
see  that  there  can  be  any  presumption  that  he  meant  to  do  so  merely  from  his  not 
exercising  that  power.  If  he  found  persons  ready  to  lend  him  £20,000*  but  not  ready 
to  lend  him  more,  and  if  he  had  proceeded  granting  a  bond  or  bonds, — for  it  c-ontem- 
plates  that  it  may  be  done  by  successive  bonds  for  various  sums,— di^  ^®  thereby  lose 
the  rights  which  he  had  in  any  course  of  proceeding  in  regard  to  the  remainder  ?  I 
think  certainly  not.    But  there  remains  a  still  further  qi^tion.    Although  he  may 
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not  have  lost  that  right, — and  that  is  not  a  point  that  was  much  put  to  us,— although 
he  may  not  have  lost  all  remedy  in  reference  to  the  remaining  £5000,  was  it  not  his 
duty  to  follow  out  the  remedies  which  the  Entail  Amendment  Act  gave  in  reference 
to  the  £5000,  for  the  Entail  Amendment  Act  authorises  the  executors  of  the  deceased 
party  to  make  the  demand  on  the  succeeding  heir  of  entail  to  grant  tlxe  bonds  of  dis- 
position, and  bonds  of  annualrent.  And  then  the  question,  and  it  appears  to  me  the 
only  difficult  question  in  this  case,  is,  whether  it  is  now  the  duty  of  the  executors  to 
demand  that,  instead  of  making  the  demand  which  they  now  make,  of  following  out 
the  provisions  of  the  10th  of  Geo.  III.  Now,  I  have  considered  that  question,  and 
the  opinion  which  I  have  formed  is,  that  the  party  who  has  availed  himself  of  the  power 
given  him  under  the  Entail  Amendment  Act,  can  only  be  limited  to  that  remedy  to  the 
extent  to  which  he  has  exercised  it,  and  that  the  remainder,  which  he  has  not  placed 
on  that  footing  by  a  bond  of  annualrent,  or  a  bond  of  provision,  just  remains  where 
it  waja  before, — a  debt  for  which  he  is  creditor  of  the  succeeding  heirs  of  entail  under 
the  10th  of  (Jeo.  III. ;  that  so  far  as  the  power  has  not  been  exercised  under  the  Entail 
Amendment  Act  it  still  clearly  subsists.  He  has  been  enabled,  so  far  as  the  authority 
of  the  Court  goes,  to  do  that,  but  he  has  not  carried  it  out  to  that  extent  to  which  he 
was  entitled  to  go,  step  by  step,  by  granting  a  bond  or  bonds.  I  think  that  the  Mont- 
gomery Act  still  remained  in  full  operation  in  so  far  as  he  had  not  advanced  to  execu- 
tion under  the  Entail  Amendment  Act,  and  that  this  £5000  remains  as  it  was,  a  debt 
which  falls  under  the  operation  of  the  Montgomery  Act.  Therefore  I  am  of  opinion 
that  the  conclusion  at  which  the  Lord  Ordinary  has  arrived  here  is  a  right  conclusion. 

Lord  Curriehill. — ^The  first  question  that  we  are  called  upon  to  decide  is,  whether 
the  decrees  of  declarator  are  defective  in  point  of  form  1  It  is  said  that  they  are  not 
decrees  in  terms  of  the  statute  10  Geo.  III.,  because  they  do  not  sufficiently  describe 
the  operations  in  respect  of  which  they  are  pronounced,  as  consisting  of  the  class  of 
improvements  specified  by  the  statute.  I  think  that  there  is  no  requirement  in  the 
statute  that  the  decrees  should  state  more  than  is  set  forth  in  the  decrees  in  question. 
The  26th  section  of  that  statute  is  the  section  which  sets  forth  the  requisites  of  the 
decrees,  and  it  merely  requires  that  the  sum  decerned  for  shall  be  part  of  the  expense 
of  such  improvements  as  the  Act  authorises. 

The  next  question,  which  is  of  more  importance,  is,  whether  or  not  a  balance  of 
the  sums  for  which  these  decrees  were  pronounced  has  been  extinguished  as  a  debt 
against  the  heirs  of  entail  personally,  or  against  the  rents  of  the  entailed  estate,  under 
the  remedy  granted  by  the  Montgomery  Act  1  Now,  we  must  see  precisely  what  was 
the  position  of  the  parties  before  this  proceeding  took  place,  which  is  said  to  have  oper- 
ated an  extinction  of  the  claim.  The  Montgomery  Act  rendered  the  late  Marquess 
of  Breadalbane  a  creditor  of  the  subsequent  heirs  of  entail  for  sums  amounting  to 
£25,000  odds.  The  remedies  to  which  he  was  originally  entitled  for  enforcing  payment 
of  that  claim  consisted,  in  the  first  place,  of  a  personal  right  to  enforce  payment  of 
the  whole  sum  from  the  next  heir  of  entail,  and  to  use  all  manner  of  diligence,  real 
and  personal,  to  enforce  that  personal  claim.  He  was  also  entitled  to  attach  the  rents 
of  the  entailed  estate.  These  were  his  remedies.  The  next  heir  of  entail  was  entitled, 
if  he  thought  proper,  to  meet  such  a  demand  by  making  over  one-third  of  the  rents 
of  the  entailed  estate  to  the  creditor,  or  the  person  in  right  of  the  claim.  That  was 
the  state  of  matters  under  the  Act  10  Geo.  IH. 

But  the  creditor  availed  himself  of  another  remedy,  which  was  created  by  the 
Entail  Amendment  Act.  That  remedy  consisted  of  his  being  empowered  by  a  decree 
of  this  Court,  pronounced  under  the  authority  of  that  Act,  to  create  a  real  burden 
upon  the  entailed  estate  to  the  extent  of  an  annualrent  of  a  certain  amount  upon  three- 
fourths  of  the  sum  contained  in  the  decree.  That  was  one  remedy.  [786]  Another 
was,  that  instead  of  a  bond  of  annualrent,  he  was  entitled  to  grant  a  bond  and  dis- 
position in  security  over  the  fee  of  the  estate  for  a  sum  equal  to  two-thirds  of  the  amount. 
Now,  he  appUed  for  and  obtained  power  under  that  Act  from  the  Court,  authorising 
him  fo  grant  either  bonds  of  annualrent,  or  bonds  and  dispositions  in  security.  Now, 
what  was  the  position  of  the  party  who  obtained  this  power  so  long  as  he  did  not  exercise 
it  1  He  had  obtained  a  power  of  creating  one  or  other  of  these  biu'dens  upon  the 
entailed  estate ;  but  so  long  as  he  did  not  exercise  that  power,  did  he  lose  his  remedies 
against  the  heirs  of  entail  personally,  and  against  the  rents  of  the  entailed  estate  under 
the  Act  10  Geo.  III.  ?  There  is  no  clause  in  the  Entail  Amendment  Act  to  that  effect, 
and  I  can  see  no  principle  which  can  lead  to  such  a  conclusion.    The  creditor  obtained 
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portion  of  that  debt.  This  is  further  illustrated  by  the  4th,  5th,  and  6th  pleas  for  the 
defender.  This  raises  a  question  of  very  considerable  importance,  namely,  whether, 
when  an  heir  of  entail  has  executed  improvements,  and  obtained  decrees  under  the 
Montgomery  Act,  and  thereby  put  himself  in  a  position  to  avail  himself  of  the  pro- 
visions of  the  Entail  Amendment  Act,  and  applies  to  the  Court,  and  obtains  authority 
to  avail  himself  of  them,  he  is  thereby  precluded  from  exercising  the  rights  which 
the  Montgomery  Act  gave  him,  to  any  extent  whatever,  in  reference  to  the  sums  as 
to  which  he  has  obtained  that  authority.  It  does  not  appear  to  me  that  the  doctrine 
can  be  pressed  to  that  extent.  If  the  late  Marquess  had  not  exercised  any  of  the  powers 
conferred  upon  him  by  the  Court  under  the  authority  of  the  11  &  12  Vict,  it  does 
not  appear  to  me  that  he  was  precluded  from  exercising  the  rights  which  he  had  imder 
the  Montgomery  Act.  The  Montgomery  Act  provides  that  the  heir  who  lays  out 
money  in  making  improvements  is,  by  his  so  doing,  creditor  of  the  succeeding  heirs, 
provided  he  complies  with  certain  requisites.  Now,  the  Marquess  having  complied 
with  these  requisites,  he  was  a  cieditor  of  the  succeeding  heir.  The  Entail  Amend- 
ment Act  contains  provisions  which  are  substantially  for  the  further  benefit  of  heirs 
who  have  laid  out  money  in  this  way,  by  enabling  them  not  only  to  be  creditors  of  the 
succeeding  heirs,  but  to  put  themselves  in  a  position  whereby  they  can  go  into  the 
market,  and  obtain  money  upon  favourable  terms  by  bonds  of  annuity,  or  by  dis- 
positions in  security.  It  is  an  enabling  Act,  and  cannot  be  taken  advantage  of  with- 
out authority  from  the  Court ;  and  I  think  that  the  decree  of  the  Court  is  merely 
an  enabling  decree,  authorising  them  to  avail  themselves  of  the  provisions  of  that  Act, 
finding  that  they  are  in  a  position  to  avail  themselves  of  it,  and  authorising  them  to 
avail  themselves  of  it ;  and  if  they  do  not  avail  themselves  of  it, — ^if  they  cazmot  find 
parties  to  lend  them  the  money,  and  therefore  derive  no  good  from  granting  either 
dispositions  in  security,  or  bonds  of  annuity, — I  cannot  understand  that  they  cea^e 
to  have  the  rights  that  were  conferred  on  them  by  the  Act  of  10  Geo.  III.  That  appears 
to  me  to  be  out  of  the  question.  I  therefore  think  that  in  that  view  it  is  too  arbitrary 
a  proposition  to  maintain  that  because  a  party  has  got  the  authority  of  the  Court  to 
avail  himself  of  the  powers  contained  in  the  Entail  Amendment  Act,  he  has  thereby 
extinguished  the  rights  which  he  had  under  the  Montgomery  Act.  I  think  this  is 
further  clear  from  the  terms  of  one  of  the  sections  of  the  Entail  Amendment  Act,— 
I  think  it  is  the  19th  section, — ^which  provides  that  the  granting  of  these  bonds  of 
annuity,  or  of  these  dispositions  in  security,  shall  extinguish  these  rights.  That  pretty 
plainly  implies  that  until  that  is  done  the  rights  under  the  Montgomery  Act  are  not 
extinguished.  But  I  look  upon  the  Entail  Amendment  Act  as  an  enabling  statute, 
which  requires  the  sanction  of  the  Court  to  authorise  the  party  to  avail  himself  of 
it,  and  I  think  that  the  decree  of  the  Court  is  nothing  more  than  the  giving  of  that 
sanction,  finding  in  effect  that  he  has  put  himself  into  the  position  in  which  it  is  held 
he  must  be  before  he  can  avail  himself  of  it. 

But  there  is  a  further  matter  to  be  considered  in^this  case.  The  late  Marquess 
of  Breadalbane  not  only  obtained  a  decree  authorising  him  to  avail  himself  of  the 
provisions  of  the  Entail  Amendment  Act,  by  granting  bonds  of  annualrent,  or  dis- 
positions in  security,  but  he  proceeded  to  act  under  that.  He  availed  himself  of  it 
io  a  certain  extent,  and  then  the  question  arises,  whether  having  done  so,  he  had 
not  betaken  himself  to  that  mode  of  reimbursing  himself  for  the  expenditure,  and  there- 
by abandoned  the  mode  which  the  statute  of  10  Geo.  III.  gives  him  ;  and  the  question 
comes  to  be,  whether,  having  entered  on  that  course  of  proceeding,  he  has  not  re- 
linquished his  other  rights,  and  is  not  now  limited  to  the  course  which  he  had  entered 
upon.  The  defender  maintains  that  not  having  proceeded  to  the  full  extent,  but 
having  only  granted  bonds  to  the  extent  of  £20,000,  he  has  lost  the  remedy  as  to  the 
remainder  of  the  sum, — that  having  lived  for  four  years,  and  not  exercised  it,  his  re- 
presentatives are  cut  out  of  the  benefit  of  it.  That  I  cannot  understand  to  he  the 
meaning  of  the  Act.  It  would  require  to  be  worked  out  by  some  proof  that  the  Mar- 
quess had  himself  discharged  that  right  which  he  had  [785]  acquired,  and  I  do  not 
see  that  there  can  be  any  presumption  that  he  meant  to  do  so  merely  from  his  not 
exercising  that  power.  If  he  found  persons  ready  to  lend  him  £20,000,  but  not  ready 
to  lend  him  more,  and  if  he  had  proceeded  granting  a  bond  or  bonds, — ^for  it  contem- 
plates that  it  may  be  done  by  successive  bonds  for  various  sums, — did  he  thereby  lose 
the  rights  which  he  had  in  any  course  of  proceeding  in  regard  to  the  remainder  t  I 
think  certainly  not.    But  there  remains  a  still  further  question.    Although  he  may 
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not  have  lost  that  right, — and  that  is  not  a  point  that  was  much  put  to  us,— although 
he  may  not  have  lost  all  remedy  in  reference  to  the  remaining  £5000,  was  it  not  his 
duty  to  follow  out  the  remedies  which  the  Entail  Amendment  Act  gave  in  reference 
to  the  £5000,  for  the  Entail  Amendment  Act  authorises  the  executors  of  the  deceased 
party  to  make  the  demand  on  the  succeeding  heir  of  entail  to  grant  the  bonds  of  dis- 
position, and  bonds  of  annualrent.  And  then  the  question,  and  it  appears  to  me  the 
only  difficult  question  in  this  case,  is,  whether  it  is  now  the  duty  of  the  executors  to 
demand  that,  instead  of  making  the  demand  which  they  now  make,  of  following  out 
the  provisions  of  the  10th  of  Geo.  III.  Now,  I  have  considered  that  question,  and 
the  opinion  which  I  have  formed  is,  that  the  party  who  has  availed  himself  of  the  power 
given  him  under  the  Entail  Amendment  Act,  can  only  be  limited  to  that  remedy  to  the 
extent  to  which  he  has  exercised  it,  and  that  the  remainder,  which  he  has  not  placed 
on  that  footing  by  a  bond  of  annualrent,  or  a  bond  of  provision,  just  remains  where 
it  was  before, — a  debt  for  which  he  is  creditor  of  the  succeeding  heirs  of  entail  under 
the  10th  of  (}eo.  III. ;  that  so  far  as  the  power  has  not  been  exercised  under  the  Entail 
Amendment  Act  it  still  clearly  subsists.  He  has  been  enabled,  so  far  as  the  authority 
of  the  Court  goes,  to  do  that,  but  he  has  not  carried  it  out  to  that  extent  to  which  he 
was  entitled  to  go,  step  by  step,  by  granting  a  bond  or  bonds.  I  think  that  the  Mont- 
gomery Act  still  remained  in  full  operation  in  so  far  as  he  had  not  advanced  to  execu- 
tion under  the  Entail  Amendment  Act,  and  that  this  £5000  remains  as  it  was,  a  debt 
which  falls  under  the  operation  of  the  Montgomery  Act.  Therefore  I  am  of  opinion 
that  the  conclusion  at  which  the  Lord  Ordinary  has  arrived  here  is  a  right  conclusion. 

Lord  Curriehill. — The  first  question  that  we  are  called  upon  to  decide  is,  whether 
the  decrees  of  declarator  are  defective  in  point  of  form  ?  It  is  said  that  they  are  not 
decrees  in  terms  of  the  statute  10  Geo.  III.,  because  they  do  not  sufficiently  describe 
the  operations  in  respect  of  which  they  are  pronounced,  as  consisting  of  the  class  of 
improvements  specified  by  the  statute.  I  think  that  there  is  no  requirement  in  the 
statute  that  the  decrees  should  state  more  than  is  set  forth  in  the  decrees  in  question. 
The  26th  section  of  that  statute  is  the  section  which  sets  forth  the  requisites  of  the 
decrees,  and  it  merely  requires  that  the  sum  decerned  for  shall  be  part  of  the  expense 
of  such  improvements  as  the  Act  authorises. 

The  next  question,  which  is  of  more  importance,  is,  whether  or  not  a  balance  of 
the  sums  for  which  these  decrees  were  pronounced  has  been  extinguished  as  a  debt 
against  the  heirs  of  entail  personally,  or  against  the  rents  of  the  entailed  estate,  under 
the  remedy  granted  by  the  Montgomery  Act  1  Now,  we  must  see  precisely  what  was 
the  position  of  the  parties  before  this  proceeding  took  place,  which  is  said  to  have  oper- 
ated an  extinction  of  the  claim.  The  Montgomery  Act  rendered  the  late  Marquess 
of  Breadalbane  a  creditor  of  the  subsequent  heirs  of  entail  for  sums  amounting  to 
£25,000  odds.  The  remedies  to  which  he  was  originally  entitled  for  enforcing  payment 
of  that  claim  consisted,  in  the  first  place,  of  a  personal  right  to  enforce  payment  of 
the  whole  sum  from  the  next  heir  of  entail,  and  to  use  all  manner  of  diligence,  real 
and  personal,  to  enforce  that  personal  claim.  He  was  also  entitled  to  attach  the  rents 
of  the  entailed  estate.  These  were  his  remedies.  The  next  heir  of  entail  was  entitled, 
if  he  thought  proper,  to  meet  such  a  demand  by  making  over  one-third  of  the  rents 
of  the  entailed  estate  to  the  creditor,  or  the  person  in  right  of  the  claim.  That  was 
the  state  of  matters  under  the  Act  10  Geo.  lU. 

But  the  creditor  availed  himself  of  another  remedy,  which  was  created  by  the 
Entail  Amendment  Act.  That  remedy  consisted  of  his  being  empowered  by  a  decree 
of  this  Court,  pronoimced  under  the  authority  of  that  Act,  to  create  a  real  burden 
upon  the  entailed  estate  to  the  extent  of  an  annualrent  of  a  certain  amount  upon  three- 
fourths  of  the  sum  contained  in  the  decree.  That  was  one  remedy.  [786]  Another 
was,  that  instead  of  a  bond  of  annualrent,  he  was  entitled  to  grant  a  bond  and  dis- 
position in  security  over  the  fee  of  the  estate  for  a  sum  equal  to  two-thirds  of  the  amount. 
Now,  he  applied  for  and  obtained  power  under  that  Act  from  the  Court,  authorising 
him  Ifo  grant  either  bonds  of  annualrent,  or  bonds  and  dispositions  in  security.  Now, 
what  was  the  position  of  the  party  who  obtained  this  power  so  long  as  he  did  not  exercise 
it  1  He  had  obtained  a  power  of  creating  one  or  other  of  these  burdens  upon  the 
entailed  estate  ;  but  so  long  as  he  did  not  exercise  that  power,  did  he  lose  his  remedies 
against  the  heirs  of  entail  personally,  and  against  the  rents  of  the  entailed  estate  under 
the  Act  10  Geo.  III.  ?  There  is  no  clause  in  the  Entail  Amendment  Act  to  that  effect, 
and  I  can  see  no  principle  which  can  lead  to  such  a  conclusion.    The  creditor  obtained 
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a  power  of  doing  certain  tilings  ;  but  8o  long  as  he  did  not  exercise  that  power,  the  rights 
which  he  had  before  remained  unchanged.  If  he  had  lost  his  former  remedy,  what 
could  he  have  done  so  long  as  he  did  not  exercise  the  power  granted  under  the  Entail 
Amendment  Act,  by  granting  either  a  bond  of  anniialrent,  or  a  disposition  in  security? 
He  himself  had  no  power  to  uplift  the  annualrent,  or  to  put  in  force  the  rights  of  a 
creditor  under  a  lK)nd  and  disposition  in  security.  He  could  not  have  obtained  pay- 
ment of  a  single  farthing  of  either  principal  or  interest  in  either  of  these  characters, 
and  he  would  have  had  no  remedy  whatever  if  he  had  lost  his  original  ones  under 
the  Montgomery  Act.  But  he  did  exercise  the  power  conferred  in  virtue  of  the  EntaO 
Amendment  Act,  to  the  extent  of  £20,000,  part  of  the  debt.  He  exercised  that  power 
by  granting  a  bond  of  annualrent  in  favour  of  a  party  who  advanced  the  money.  The 
effect  of  his  doing  so  was  to  extinguish  his  rights  under  the  Montgomery  Act,  to  the 
extent  of  that  part  of  the  debt  as  to  which  he  adopted  this  remedy.  The  19tli  section 
of  the  Act  is  express  upon  that  subject ;  and  there  is  no  question  about  that,  because 
this  action  is  brought  to  enforce  the  remedy  under  the  Montgomery  Act  only  as  to 
the  remaining  £5200.  As  to  that  part  of  the  sum,  what  has  happened  that  can  change 
the  position  of  either  the  debtor  or  the  creditor  1  The  power  granted  by  the  Entail 
Amendment  Act  has  not  been  exercised.  No  bond  of  annualrent,  and  no  disposition 
in  security,  has  been  granted.  The  19th  section,  therefore,  does  not  operate  as  to  that 
part  of  the  sum ;  and  that  being  so,  I  can  see  nothing  that  affects  the  rights  which 
the  creditor  in  that  part  of  the  debt  previously  had  under  the  Montgomery  Act.  The 
position  of  the  next  heir  of  entail  has  been  immensely  improved  by  this  proceeding 
as  to  the  £20,000,  because  he  can  no  longer  be  called  upon  to  pay  that  sum,  or  interest 
thereon,  under  the  Montgomery  Act,  whereas,  until  the  bond  for  £20,000  was  granted, 
he  was  liable  to  have  been  called  on  to  pay  £25,000.  He  has  now  been  discharged 
of  his  obligation  to  the  extent  of  £20,000.  He  is  not  obliged  to  assign  one-third  of 
the  rents  for  payment  of  that  sum.  But  as  to  the  remaining  £5000,  it  is  just  where 
it  was,  and  the  debtor  remains  under  the  original  obligations  with  reference  to  it. 

That  being  the  case,  I  cannot  see  what  defence  there  is  to  tliis  action.  It  is  said 
that  as  he  has  adopted  the  remedy  as  to  one  part  of  the  debt,  his  claim  as  to  the  remain- 
ing part  is  not  extinguished,  but  that  he  must  take  a  different  remedy.  He  must 
exercise  the  power  acquired  by  him  imder  the  Entail  Amendment  Act.  But  is  the 
personal  obligation  of  the  next  heir  of  entail  to  pay  this  balance  of  the  debt  extinguished  ? 
The  Entail  Amendment  Act  does  not  provide  for  its  extinction  in  any  way  whatever, 
except  by  the  actual  granting  of  a  bond  of  annualrent,  or  a  disposition  in  security. 
Neither  of  these  has  been  granted  as  to  that  £5200 ;  and  therefore,  in  my  opinion, 
it  remains  exactly  as  it  was. 

Lord  Deas. — I  agree  with  your  Lordship  that  these  decrees,  which  were  obtained 
under  the  Montgomery  Act,  are  not  objectionable  upon  any  of  the  grounds  which 
have  been  stated.  I  think  they  are  sufficient  in  form  under  the  Act,  and,  being  so, 
I  am  further  of  opinion  that  they  are  final  by  the  terms  of  the  Act.  They  were  pro- 
nounced in  actions  in  which  the  heir  of  entail  next  after  the  heirs  of  the  body  of  the 
heir  lapng  out  the  money  was  called  as  a  party,  and  in  which  all  the  other  heirs  were 
entitled,  under  sect.  26  of  the  statute,  to  appear  and  object  if  they  thought  proper. 

Written  notice  must  have  been  given  before  the  improvements  were  executed,  in 
terms  of  sect.  1 1  of  the  statute,  specifjring  the  kind  of  improvements  intended  to  be 
executed ;  and  there  was  full  opportimity,  when  the  action  was  brought,  of  [787]  seeing 
whether  proper  evidence  was  produced  that  these  improvements  had  actually  been 
executed  at  the  cost  alleged.  This  being  so,  and  there  being  no  ex  facie  irregularity, 
the  decrees  must  be  regtirded  as  final  under  the  express  terms  of  sect.  26  of  the  statute. 

Whether  any  and  what  objections  may  be  competent  in  a  reduction,  it  is  not  neces- 
sary to  inquire,  because  we  have  no  reduction  here  ;  and  the  opinion  which  I  am  now 
expressing  as  to  finality  goes  no  further  than  the  case  now  before  us. 

The  next  question  regards  the  effect  of  the  proceedings  under  the  petition,  which 
was  presented  by  the  late  Marquess  in  1858,  for  authority  to  grant  a  bond  of  annualrent, 
or  a  bond  and  disposition  in  security  for  the  just  proportion  of  the  money,  in  terms  of 
the  Entail  Amendment  Act.  I  am  of  opinion  with  your  Lordships  that  these  pro- 
ceedings have  not  the  effect  of  taking  away  all  remedy  competent  to  the  executors 
of  the  Marquess  for  the  disputed  £5000  ;  but  I  think  there  is  a  question  of  great  diffi- 
culty and  delicacy,  whether  the  effect  be  not  to  confine  them  to  the  particular  remedies 
provided  by  the  Entail  Amendment  Act,  which  may  be  regarded  as  twofold—^  hond 
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of  annualrent,  or  a  bond  and  disposition  in  security.  I  am  rather  disposed  to  think 
that  it  is  not  now  open  to  these  executors  to  take  any  other  i-emedy  than  what  is  afforded 
by  the  Entail  Amendment  Act.  1  have  no  doubt  whatever  that  the  executors  have 
not  lost  their  claim  for  the  £5000 ;  but  1  am  disposed  to  think  that  they  can  only 
make  it  good  by  a  bond  of  annualrent,  or  a  bond  and  disposition  in  security.  It  is 
quite  true  that  sect.  19  of  the  Entail  Amendment  Act  provides,  that  when  the  bond 
is  granted,  it  is  to  operate  as  an  entire  discharge  of  the  debt.  The  bond  then  comes 
in  place  of  all  other  claims  for  the  amount.  But  I  do  not  think  the  clause  referred 
to  settles  the  question,  whether  the  heir,  who  made  the  improvements,  has  not  so 
exercised  his  option  of  taking  the  remedies  afforded  by  the  Entail  Amendment  Act, 
in  place  of  the  other,  as  to  prevent  him  from  going  back  upon  the  Montgomery  Act, 
and  to  confine  him  to  the  remedies  of  the  Entail  Amendment  Act.  The  claim  for  the 
£5000  is  not  discharged.  But  although  the  claim  is  not  discharged,  the  heir  who 
has  the  claim  may  be  confined  to  a  particular  remedy.  He  was  confined  to  certain 
remedies  all  along;  and  the  restriction  of  his  remedies  is  not  the  same  thing  with 
the  discharge  of  his  claim. 

Now,  the  petition  which  the  late  Marquess  presented  to  the  Court,  in  which  he  set 
forth  all  the  decrees  which  he  had  obtained,  bore  "  that  the  petitioner  is  desirous  to  avail 
himself  of  the  provisions  of  the  before-mentioned  statutes  of  11  &  12  Vict.  c.  36,  and 
16  &  17  Vict.  c.  94,  and  particularly  the  provisions  thereof  contained  in  the  sections 
above  recited,  by  granting  a  bond  or  bonds  of  annualrent,  or,  in  his  option,  bond  or 
bonds  and  dispositions  in  security,  for  the  said  sums  with  which  he  is  entitled  to  charge 
the  said  lands  and  estates,  or  the  heirs  of  entail  therein,  in  respect  of  his  outlay  in 
improvements,  and  amounting  together  to  the  sum  of  £25,202,  168.  2|d."  He  thus 
judicially  stated  that  he  was  desirous  to  avail  himself  of  thesfe  provisions ;  and  then 
he  prayed  the  Court  for  warrant  to  cite  the  next  heirs  of  entail,  and  allow  them  to  lodge 
answers,  if  so  advised,  and  thereafter  to  grant  warrant  to,  and  authorise  him  to  grant 
either  a  bond  of  annualrent,  or,  in  his  option,  a  bond  and  disposition  in  security,  in 
terms  of  the  Entail  Amendment  Acts.  Now,  that  was  a  judicial  proceeding  to  which 
the  statute  provides  that  all  those  whose  consent  would  be  required  to  a  disentail 
should  be  called  as  parties  ;  and  it  further  provides,  that  any  one  interested  may  appear 
and  object,  though  so  far  as  heirs  of  entail  are  concerned,  the  right  to  appear  rather 
seems  to  be  limited  to  those  whose  consent  might  be  requisite.  The  petitioner  calls  all 
these  parties  into  Court  upon  the  statement  that  the  remedies  set  forth  are  the  remedies 
of  which  he  is  to  avail  himself ;  and  he  gets  a  decree,  by  which  the  Court  interpones 
authority,  and  authorises  him  to  grant  a  bond  or  bonds  of  annualrent,  or  a  bond  and  dis- 
position in  security,  corresponding  to  the  £25,000  odds ;  and  thereupon  he  executes  a 
[x>nd  for  £20,000,  part  of  that  sum.  Now,  I  have  no  doubt,  any  more  than  your  Lord- 
ship, that  after  acting  upon  that  authority  to  the  extent  of  £20,000,  it  was  competent 
for  the  MarqueJb  to  have  acted  upon  it  further  for  the  remaining  £5000.  It  would  not 
be  reasonable  to  suppose  that  it  was  indispensable  to  obtain  the  whole  sum  at  once. 
He  might  not  be  able  to  get  the  money  in  one  sum.  But  when  he  has  slumped  together 
the  whole  sums  in  one  decree,  some  of  them  for  repairs  or  improvements  on  the 
mansion-house,  which  could  only  found  a  claim  to  the  extent  [788]  oi  two  years'  free 
rents,  and  some  for  other  improvements  which  could  be  claimed  to  the  extent  of  four 
years'  free  rents,  and  has  judicially  stated  that  he  meant  to  avail  himself  of  the  remedies 
of  the  Entail  Amendment  Act,  and  after  calling  all  parties  interested  into  the  field, 
has  taken  decree  authorising  and  interponing  authority  to  such  a  course  of  proceeding, 
and  has  partially  acted  upon  that  decree,  the  question  is,  whether  he  has  not  exercised 
an  option,  and  limited  himself  to  these  particular  remedies  1  It  is  a  question  of  con- 
struction of  the  statutes,  and  I  have  the  greatest  possible  difficulty  in  coming  to  the 
conclusion  contended  for  by  the  executors.  I  am  rather  disposed  to  think,  that  after 
the  matter  was  made  the  subject  of  judgment  in  this  way,  the  next  heirs  of  entail 
were  entitled  to  take  for  granted  that  they  were  free  to  make  their  arrangements, 
their  marriage-contracts  and  provisions  for  their  children,  &c.,  xipcm  the  footing  that 
neither  they  nor  the  rents  of  the  entailed  estate  were  to  be  hable  otherwise,  or  to  any 
greater  extent,  than  to  the  extent  and  in  the  manner  provided  by  the  Entail  Amend- 
ment Act.  It  is  no  doubt  true,  that  the  remedies  given  by  the  Entail  Amendment 
Act  were  intended  for  the  benefit  of  the  heit  who  made  the  improvements ;  but  they 
were  intended  also,  and  I  think  more  largely,  for  the  benefit  of  the  heirs  who  were  to 
succeed.    One  great  object  was  to  relieve  the  heirs  who  were  immediately  to  succeed 
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by  giving  a  certain  temptation  to  the  creditor  to  extend  the  burden  over  a  number  of 
years,  one  effect  of  which  was  materially  to  relieve  the  heir  who  next  came  into 
possession.  The  very  circumstance  mentioned  by  Lord  Curriehill,  that,  by  executing 
a  bond  for  £20,000,  the  Marquess  gave  a  great  relief  to  the  heir  who  has  succeeded 
to  him,  illustrates  this  observation. 

I  can  see  great  practical  difficulties  in  carrying  out  the  view  contended  for  by  the 
executors,  and  there  may  be  others  beyond  those  we  now  see.  I  have  no  doubt  that 
it  was  open  to  the  executors,  under  sect.  15  of  the  statute,  to  have  gone  to  the  heir  in 
possession,  and  demanded  a  bond  of  annualrent,  or  a  bond  and  disposition  in  security ; 
and  I  wish  that,  in  place  of  taking  a  doubtful  remedy,  they  had  taken  one  which  seems 
clear  and  undoubted.  I  am  not  able  to  see  my  way  to  holding  that  the  remedy  here 
claimed  is  open  to  them,  although  I  express  my  views  on  the  subject  with  hesitation 
and  deference  to  the  opinions  of  your  Lordships. 

Lord  Ardbollan. — I  am  of  opinion,  without  difficulty,  with  your  Lordships,  that 
the  objections  taken  to  the  terms  of  these  decrees,  and  to  the  regularity  of  them,  are 
not  well  founded ;  and  I  shall  add  nothing  to  what  your  Lordship  has  said  on  that 
point. 

On  the  other  question,  I  was  very  much  struck  with  some  of  the  views  which 
have  been  stated  by  liord  Deas  in  consultation,  and  now  fully  explained,  and  I  have 
given  that  point  my  most  attentive  consideration.  But  I  have  come  to  be  of  opinion 
that  this  is  the  true  remedy,  and  a  remedy  which  is  quite  legitimate.  I  think  there  can 
be  no  doubt  that  the  Act  10  Geo.  III.  makes  the  heir  in  possession  who  executes 
these  improvements  a  creditor ;  and  that  the  party  thus  executing  improvements  has 
not  only  in  him  a  right  or  claim  as  a  creditor,  but  has  in  him  also  a  right  to  carry  on 
certain  procedure  undfer  that  Act,  in  order  to  make  effectual  his  claim  against  the 
succeeding  heirs.  The  question  is.  What  has  discharged  his  claim  as  creditor,  and 
what  has  restricted  his  rights  under  10  Geo.  III.  to  make  that  claim  available  1  because 
he  has  both  these  rights  in  him.  He  has  a  right  of  creditor  to  demand  the  sum  for 
which  he  obtained  decree,  and  he  has  a  right,  holding  the  decree,  to  take  certain  pro- 
cedure under  it,  if  he  thinks  fit.  Now,  I  can  have  no  doubt  that  the  mere  passing  of 
the  Entail  Amendment  Act  did  not  affect  either  his  claim  as  a  creditor,  or  his  right  of 
proceeding.  There  is  not  in  the  Entail  Amendment  Act  a  new  and  substituted 
remedy.  There  is  not  a  new  course  of  procedure  which  must  be  taken,  or  else  the  claim 
will  be  extinguished,  or  the  power  of  enforcing  it  lost.  It  is  an  additional,  not  a  sub- 
stituted remedy,  and,  therefore,  the  passing  of  the  Act  does  not  either  extinguish  the 
claim  or  restrict  the  rights  of  procedure  competent  to  the  holder  of  the  decree.  In 
the  next  place,  I  think  that  the  procedure  under  the  Entail  Amendment  Act  is  not 
one  that  must  be  taken  as  a  whole,  and,  when  entered  on,  be  conducted  throughout 
in  its  integrity,  to  the  exclusion  of  any  prior  remedies  available  to  a  party  who  has  got 
decree.  1  cannot  see  that  that  is  expressed,  and  I  do  not  think  that  is  intended.  I 
think  that  the  party  who  has  the  decree  is,  under  the  Entail  Amendment  Act,  entitled 
to  take  a  certain  course  of  procedure — either  to  grant  bonds  of  annualrent,  calculated 
upon  such  a  [789]  footing  as  to  make  them  apply  to  three-fourths  of  the  amount,  or  to 
grant  bonds  and  dispositions  in  security.  I  do  not  think  that,  when  he  proceeds  to  i 
grant  the  one,  he  in  the  least  cuts  himself  out  from  the  power  of  granting  the  other.  I  | 
do  not  entertain  any  doubt  that  the  heir  of  entail,  holding  a  decreie  for  £25,000,  might  i 
have  granted  a  bond  of  annualrent  to  the  extent  of  £10,000,  and  a  bond  and  disposition  i 
in  security  for  the  remainder.  I  think  also  that  he  might  grant  a  succession  of  bonds  ! 
of  annualrent,  or  a  succession  of  bonds  and  dispositions  in  security  ;  and  1  agree  with  I 
Lord  Curriehill,  and  with  your  Lordship  in  the  chair,  that  the  only  discharge  to  the  | 
claim  which  the  heir  making  the  outlay  has  under  the  statute  10  Geo.  III.  is  not  the  j 
judgment  allowing  him  to  grant  the  bond,  nor  the  granting  of  one  bond,  and  starting 
as  it  were  in  a  course  of  procedure  under  the  Entail  Amendment  Act,  but  is  the  bond 
itself ;  and  I  read  that  to  mean  the  bond  according  to  its  measure.  It  discharges 
pro  tanfo,  and  not  beyond  the  measure  of  it,  the  claim  of  the  heir  who  has  made  the 
outlay  and  obtained  the  decree ;  and  the  right  of  the  heir  is,  I  think,  left  unimpaired 
to  proceed  under  10  Geo.  III.  to  make  his  decree  effectual  in  so  far  as  not  discharged. 
Upon  looking  to  the  decree  itself  in  this  case,  I  think  this  comes  out  pretty  plainly. 
The  petitioner  prays  that  their  Lordships  will  authorise  him  ''  to  execute  bond  or  bonds 
of  annualrent,  or  bond  or  bonds  and  dispositions  in  security,  for  entail  improvements 
over  the  said  entailed  estates,  to  the  effect  hereinafter  expressed."    Further  on  it  bears 
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that  the  Court  interpones  authority  and  authorises  the  petitioner  to  grant  bond  or 
bonds  of  annualrent,  or  bonds  and  dispositions  in  security,  "  one  or  more,  ...  all  in 
terms  of  the  statutes."  Now,  that  includes  the  19th  section  of  the  statute,  and  that 
1 9th  section  bears  expressly  that  the  claim  of  the  heir  who  has  made  the  outlay  is  dis- 
charged by  the  bond.  Therefore,  when  the  petitioner  craves  that  he  should  be 
authorised  to  grant  a  bond  or  bonds  "  to  the  effect  hereinafter  expressed,"  I  read  that 
to  mean  to  the  effect  of  extinguishing  by  each  bond  so  much  of  the  debt  as  is  included 
in  the  bond.  And,  therefore,  if  he  had  granted  bond  for  £5000  only,  it  could  not  have 
been  contended  that  he  had  lost  his  claim  or  right,  or  restricted  his  claim  in  regard  to 
the  other  sum.  It  appears  to  me  that  it  was  still  in  his  power  to  proceed,  bond  by  bond, 
to  grant  bonds  in  succession,  or  to  divide  the  amount  into  two  parts,  and  to  grant 
bonds  of  annualrent  for  one  part,  and  bonds  and  dispositions  in  security  for  the  other ; 
or  to  grant  either  of  these  two  obUgations  for  a  portion,  and  to  leave  the  balance  stand- 
ing upon  the  decree,  with  his  old  rights  under  10  Geo.  III.  unaffected  by  these  proceed- 
ings. And  observe,  in  the  particular  bond  which  he  has  granted,  and  which  is  approved 
of  by  the  Court,  the  words  in  which  the  Court  approve  of  the  bond  bear  to  approve 
of  it,  not  only  as  effeiring  to  the  sum  of  £20,000,  but  as  effeiringto  that  sum  as  "  part " 
of  the  £25,000.  It  occurs  to  me,  after  very  attentive  consideration,  that  that  truly 
amounts  to  a  declaration  that  the  decree  remains  available  for  all  its  purposes,  and  with 
all  the  powers  of  the  heir  under  it,  as  constituted  by  the  Act  10  Geo.  III.  for  everything 
beyond  the  £20,000,  which  is  defined  as  but  a  part  of  the  sum  in  the  original  decree. 
I  therefore  come  to  the  conclusion  that  this  is  a  safe  course,  and  a  competent  and 
legitimate  remedy.  Whether  it  might  not  have  been  in  the  power  of  the  executors  to 
have  proceeded  under  the  15th  section  of  the  Entail  Amendment  Act,  and  taken  a 
different  form  of  procedure,  I  do  not  say.  I  do  not  venture  to  indicate  any  opinion 
that  they  could  not  have  done  that ;  but  it  is  to  my  mind  quite  as  plain  that  they  can 
safely  and  legitimately  take  this  course ;  and,  as  this  is  the  one  asked  for,  I  see  no 
reason  for  refusing  it,  on  the  idea — even  though  it  were  more  free  from  doubt  or 
difficulty  than  it  may  be — that  they  could  proceed  in  a  different  way. 

This  interlocutor  was  pronounced  : — "  Adhere  to  the  Lord  Ordinary's  interlocutor 
submitted  to  review,  and  refuse  the  desire  of  the  reclaiming  note  :  Find  the  reclaimer 
liable  to  the  respondents  in  additional  expenses,"  &c. 

Davidson  &  Syme,  W.S.— Adam,  Kirk  &  Robertson,  VV.S.— Agents. 

[Varied,  1868,  6  M.  (H.  L.)  43.] 


No.  150.  IV.  MACPHERSON,  790.     6  June  1866.     1st  Div.— Lord  Ormidale,  C. 

The  Earl  of  Dalhousie  and  Others  (Trustees  and  Executors  of  the  deceased 

John,  Marquess  of.Breadalbane),  Pursuers.— Pa ffon—Waiso7i. 

Jous  A.  Gavin  Campbell  (styling  himself  Earl  of  Breadalbane),  Defender. 

—SoL-Gen,  Yornig—Clark— Duncan. 

Entail  Improvements — Montgomery  Ad,  10  Geo,  III,  c.  51,  sect.  12. — Held  that  the 
provision  of  the  Montgomery  Act  requiring  an  heir  of  entail — executing  improve- 
ments  with  intent  to  charge  them  against  a  succeeding  heir — to  lodge  with  the 
Sheriff-clerk  within  four  months  after  Martinmas  in  each  year  an  account  of  the 
expenditure  during  the  preceding  year  "  subscribed  by  him,"  was,  in  the  case  of 
an  heir  who  died  before  Martinmas,  sufficiently  complied  with  by  the  lodging  of 
accounts  signed  by  his  executors. 

The  Montgomery  Act,  10  Geo.  Til.  c.  51,  enacts,  sect.  9,  "That  every  proprietor 
of  an  entailed  estate  who  lays  out  money  in  enclosing,  planting,  or  draining,  or  in 
erecting  farm-houses  and  offices  or  out-buildings  for  the  same,  for  the  improvement 
of  his  lands  and  heritages,  shall  be  a  creditor  to  the  succeeding  heirs  of  entail  for  three 
fourth  parts  of  the  money  laid  out  in  making  the  said  improvements."  Section  11 
contains  a  proviso,  "  That  every  proprietor  of  an  entailed  estate  who  intends  to  lay 
out  money  on  such  improvements  shall,  three  months  at  least  before  he  begins  to  execute 
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the  same,  give  notice  in  writing  to  the  heir  of  entail  next  entitled  to  succeed  to  the  said 
estate  after  the  heirs  of  the  body  of  the  said  proprietor,  if  within  Great  Britain  or  Ireland 
.  .  .  specifying  in  such  notice  the  kind  of  improvement  intended,  and  the  farms  or 
parts  of  the  estate  upon  which  the  improvements  are  intended  to  be  made,  and  shall 
lodge  a  copy  thereof  with  the  Sheriff  or  Steward-clerk  of  the  county  wherein  the  lands 
lie.  Section  1 2  is  in  the  following  terms  : — "  Provided  likewise  that  the  proprietor 
of  an  entailed  estate  who  lays  out  money  in  making  improvements  upon  his  entailed 
estate,  with  an  intent  of  being  a  creditor  to  the  succeeding  heirs  of  entail  in  the  manner 
above  expressed,  shall  annually,  during  the  making  such  improvements,  within  the 
space  of  four  months  after  the  term  of  Martinmas,  lodge  with  the  Sheriff  or  Steward- 
clerk  of  the  county  within  which  the  lands  and  heritages  improved  are  situated,  an 
account  of  the  money  expended  by  him  in  such  improvements  during  twelve  months 
preceding  that  term  of  Martinmas,  subscribed  bv  him,  with  the  vouchers  by  which 
the  account  is  to  be  supported  when  payment  shall  be  demanded  or  sued  for." 

The  late  Marquess  of  Breadalbane,  as  heir  of  entail  in  possession  of  the  estate  of 
Breadalbane,  after  due  notice  of  his  intention  being  given  to  the  heir  entitled  to  succeed, 
laid  out  and  expended  in  the  improvement  of  the  estate  between  Martinmas  1861 
and  8th  November  1862  certain  sums  of  money.  Accounts  of  the  expenditure  and 
the  vouchers  thereof  were  duly  lodged  with  the  SherifF-clerk  of  the  county  on  7th 
March  1 863,  but,  in  consequence  of  the  death  of  the  Marquess  three  days  before  the 
term  of  Martinmas  1862  the  accounts  were  subscribed  by  a  quorum  of  his  trustees 
and  executors. 

An  action  of  declarator  and  payment  was  then  raised  by  the  trustees  against  the 
succeeding  heir  of  entail  (Campbell  of  (tlenfalloch),  to  which,  inter  cdia,  the  following 
plea  was  stated : — (5)  As  neither  of  the  accounts  is  signed  by  the  late  Marquess,  as 
required  by  the  Act  10  Geo.  III.  c.  51,  no  liability  attaches  to  the  defender,  as  heir 
of  entail  foresaid,  for  or  in  respect  of  outlay  on  any  of  the  alleged  improvements  or  opera- 
tions specified  or  referred  to  in  either  of  these  accounts.* 

The  Lord  Ordinary  pronounced  this  interlocutor : — **  Finds,  in  point  of  [791]  fact, 
that  the  accounts  of  alleged  improvements,  Nos.  45  and  46  of  process,  on  which  the 
present  action  is  laid,  are  not  subscribed  by  the  late  Marquess  of  Breadalbane,  in  terms 
of  the  statute  10  Geo.  III.  c.  51 ;  and,  therefore,  in  point  of  law,  finds  that  the  de- 
fenders fifth  plea  in  law  is  well  founded,  and  sustains  the  same  accordingly ;  assoilzies 
the  defender  from  the  conclusions  of  the  summons,  and  decerns :  Finds  the  defender 
entitled  to  the  expense  of  process ;  allows  him  to  lodge  an  account  thereof,"  &c.t 

♦Hopkins,  March  11,  1851,  13  D.  958. 

t  **  Note. — Both  parties  concurred  in  asking  the  Lord  Ordinary  at  once  to  dis- 
pose of  the  defender's  fifth  plea  in  law,  which,  if  well  founded,  is  sufficient  of  itself 
to  entitle  the  defender  to  absolvitor. 

"  The  fifth  plea  referred  to,  now  sustained  by  the  Lord  Ordinar}-,  involves  a  ques- 
tion of  importance,  and  is  one  which  does  not  appear  to  have  been  hitherto  decided. 

**  The  question,  whether  the  plea  referred  to  has  been  properly  sustained,  depends 
upon  the  statute  10  Geo.  III.  c.  51,  sect.  12,  which  requires  that  the  proprietor  of 
an  entailed  estate  who  lays  out  sums  in  improvements  '  with  an  intent  of  being  a 
creditor  to  the  succeeding  heirs  of  entail,*  shall  annually  during  the  making  such 
improvements,  within  four  months  after  the  term  of  Martinmas,  lodge  an  account 
of  the  sums  expended  by  him  in  such  improvements  *  during  twelve  months  preced- 
ing that  term  of  Martinmas  subscribed  by  him,  with  the  vouchers,'  &c.  The  accounts 
in  question  in  this  action,  and  which  relate  to  improvements  made  in  the  course  of 
the  twelve  months  preceding  Martinmas  1862,  were  never  subscribed  by  the  late 
Marquess  of  Breadalbane,  who  died  on  the  8th  November  of  that  year,  but  were  after- 
wards subscribed  and  lodged  by  the  pursuers  as  his  executors.  No  doubt  the  late 
Marquess'  rights,  as  well  as  his  obligations,  passed  on  his  death  to  his  representatives ; 
but,  first,  the  terms  of  the  statute  make  it  imperative  that  he  should  himself  have  sub- 
scribed the  aecounts  in  question  ;  and  secondly,  these  accounts  never  having  been 
subscribed  by  him,  the  statutory  right  in  them  as  against  the  succeeding  heirs  of  entail 
never  was  in  any  way  constituted  or  vested  in  the  Marquess,  and  consequently  there 
was  no  right  to  pass  from  him  to  the  pursuers  as  his  executors.  It  is  impossible  with 
certainty  to  say  that  the  late  Marquess,  however  long  he  might  have  survived,  would 
have  subscribed  the  accounts.     In  this  view,  and  for  the  reasons  thus  brieflv  adverted 
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The  pursuers  reclaimed,  and  argued ; — ^The  subscription  of  the  account  is  merely 
required  for  authentication.  The  executors  succeed  the  heir,  and  represent  him, 
and  are  therefore  the  same  person.  The  case  of  Hopkins  is  stronger  than  this  case, 
and  although  it  appears  that  there  was  a  consent  given,  the  case  must  be  held  to  have 
been  a  judgment  admitting  the  subscription  of  executors,  as  the  consent  given  would 
not  warrant  the  Court  in  proceeding  without  determining  the  question.  * 

Argued  for  defender ; — ^This  is  a  statutory  provision,  which  must  be  fulfilled.  The 
right  of  constituting  is  a  right  personal  to  the  heir,  and  does  not  transmit  to  the  execu- 
tors, who  are  not  eadem  persona  in  the  sense  contended  for.  This  point  was  not 
decided  in  Hopkins'  case ;  if  it  had  been,  the  minute  of  consent  was  useless.t 

At  advising, — ^ 

Lord  President. — ^This  action  haa  reference  to  improvements  made  during  a 
certain  period  by  the  late  Marquess  of  Breadalbane  prior  to  his  death  on  8th  [792] 
November  18G2.  An  objection  is  raised  to  the  demand  for  having  the  provisions  of  the 
Montgomery  Act  applied  to  that  expenditure,  on  the  ground  that  the  accounts  of  the 
expenditure  were  not  signed  by  the  late  Marquess,  but  were  signed  by  his  trustees. 
That  is  the  strict  point,  but  it  is  a  very  important  one,  and  the  question  is,  whether 
all  the  powers  conferred  by  the  Montgomery  Act  are  cut  ofE  by  reason  of  the  non- 
signing  of  the  accounts  by  the  late  ^ferquess.  That  comes  to  be  a  very  important 
question  when  viewed  in  reference  to  the  circumstances  in  which  it  occurs. 

The  provision  of  the  Act  in  regard  to  that  matter  is  contained  in  the  12th  section, 
which  provides  that  the  proprietor  of  an  entailed  estate  who  lays  out  sums  in  improve- 
ments with  an  intent  of  being  a  creditor  to  the  succeeding  heirs  of  entail "  shall  annually 
during  the  making  of  such  improvements,  within  the  space  of  four  months  after  the 
term  of  Martinmas,  lodge  with  the  Sheriff  or  Steward-clerk  of  the  county  within  which 
the  lands  and  heritages  improved  are  situated,  an  account  of  the  money  expended 
by  him  in  such  improvement  during  twelve  months  preceding  that  term  of  Martinmas, 
subscribed  by  him,  with  the  vouchers  by  which  the  account  is  to  be  supported  when 
payment  shall  be  demanded  or  sued  for ; "  and  the  objection  taken  turns  on  the  words 
**  subscribed  by  him."  The  accounts  lodged  were  subscribed  by  the  trustees  and  execu- 
tors of  the  Marquess,  and  the  question  comes  to  be,  whether,  the  Marquess  having  died 
on  the  8th  of  November,  being  some  days  before  the  term  of  Martinmas,  and  the 
accounts  not  liaving  been  subscribed  with  his  hand,  there  is  a  total  loss  of  remedy 
to  his  executors.  It  is  to  be  observed  that  according  to  the  provisions  of  this  Act  the 
accounts  to  be  subscribed  are  to  be  for  the  period  of  twelve  months  preceding  the  term 
of  Martinmas,  and  they  are  to  be  lodged  within  four  months  after  that  term.  The 
provisions  therefore  would  not  be  complied  with  if  the  accounts  were  lodged  before 
Martinmas.  They  must  be  brought  down  to  Martinmas,  and  must  be  lodged  after 
that  term.  It  follows  from  that,  that  the  period  for  which  the  accounts  were  to  be 
lodged  had  not  arrived  at  the  date  of  the  Marquess'  death,  and  that,  he  having  died 
three  days  before,  it  was  impossible  that  the  statute  could  be  complied  with,  not  that 
there  was  any  neglect  or  failure  of  any  kind,  but  that,  by  the  intervention  of  death, 
the  fulfilment  of  the  statutory  provision  was  rendered  impossible.  And  the  question 
is,  whether,  in  that  state  of  matters,  the  provisions  of  the  statute  are  such  that  the 
expenditure  which  has  been  laid  out,  as  we  must  at  present  assume,  in  terms  of  the 
statute,  is  to  be  altogether  lost  to  his  representatives,  if  the  person  who  has  made  it 
dies  before  the  term  of  Martinmas  of  the  year  in  which  it  has  been  made.  This  might 
have  been  the  first  year  or  any  year  of  the  expenditiure,  and  the  objection  would  apply 
to  that  year's  expenditure,  however  great  it  might  be. 

Now,  the  provision  of  the  statute  in  section  9  is  important.    It  is  a  statute  framed 

to,  the  Lord  Ordinary  has  felt  himself  obliged  to  sustain  the  defender's  fifth  plea  in 
law. 

"  The  case  of  Hopkins,  11th  March  1851,  13  D.  958,  was  referred  to  in  the  course 
of  the  argument,  but  as  the  disposal  of  it  was  entirely  of  consent  of  the  parties,  it  is  of 
no  importance  as  a  precedent." 

*  Pursuers'  Authorities.— Fraser  v.  Fraser,  Dec.  2,  1835,  H  S.  89;  Lord  Justice- 
Clerk  in  Stirling's  Trustees  v.  Stirling,  24  D.  1000;  Fraser  v.  Lord  Lovat,  Feb.  27, 
1840,  2  D.  684  ;  Miller  v.  Salomons,  7  Exch.  Rep.  527— (Baron  Martin). 

i  Defender's  Authorities, — Robertson,  ante,  vol.  ii.  1178  :  Thomson  v.  Mowat, 
Dec.  11, 1824,  3  S.  272  (n.e.) 
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for  a  very  impoitant  purpose,  or  rather  for  very  important  purposes,  but  this  very 
important  purpose  among  others,  that  it  may  be  highly  beneficial  to  the  public  if 
proprietors  of  entailed  estates  were  encouraged  to  lay  out  money  in  enclosing  and 
executing  other  improvements  upon  their  entailed  lands  and  heritages.  But  it  is 
also  intended  to  benefit  heirs  of  entail ;  for  it  proceeds,  *"  and  whereas  such  proprietors 
may  be  induced  and  encouraged  to  do  so,  if  they,  their  executors  and  assigns,  weie 
secured  in  recovering  a  reasonable  satisfaction  for  the  money  expended  in  making 
such  improvements  from  the  succeeding  heirs  of  entail ;  "  and  then  follows  the  enacting 
clause — "*  Be  it  therefore  enacted,  that  every  proprietor  of  an  entailed  estate  who  lajs 
out  money  in  enclosing,"  &c.  "  for  the  improvement  of  his  lands  and  heritages,  shall 
be  a  creditor  to  the  succeeding  heirs  of  entail  for  three  fourth  parts  of  the  money  laid 
out  in  making  the  said  improvements." 

The  Marquess,  it  is  not  disputed,  gave  the  notices,  and  laid  out  the  money.  This 
clause,  then,  says  he  is  to  be  a  creditor  for  three-fourths  of  all  the  expenditure.  Then 
the  12th  section  is  a  proviso  to  that  clause ;  and  the  question  comes  to  be,  whether 
the  non-compUance  with  any  one  of  the  requirements  of  the  statute  included  in  the 
various  sections  of  the  9th  as  provisoes,  is  fatal  to  the  right  of  the  heir  of  entail  who 
has  expended  the  money  as  a  creditor  of  the  succeeding  heirs.  The  particular  proviso 
here  is  that  the  accounts  shall  be  subscribed  by  the  heir.  But  the  clause  also  says, 
"  provided  likewise  that  the  proprietor  of  an  entailed  estate  who  lays  out  money  in 
making  improvements  upon  his  entailed  estate,  with  an  intent  of  being  a  creditor 
to  the  succeeding  heirs  of  entail  in  the  manner  above  expressed,  shall  [793]  annually, 
during  the  making  such  improvements,  within  the  space  of  four  months  after  the  term 
of  Martinmas,  lodge  with  the  SheriiSf  or  Steward-clerk  of  the  county  within  which  the 
lands  and  heritages  improved  are  situated,  an  account  of  the  money  expended  by  him 
in  such  improvements  during  twelve  months  preceding  that  term  of  l^rtinmas,  sub- 
scribed by  nim,  with  the  vouchers  by  which  the  account  is  to  be  supported  when  pay- 
ment shall  be  demanded  or  sued  for."  The  whole  of  that  is  laid  as  an  obligation  on  the 
proprietor  who  lays  out  the  money.  It  is  he  that  is  to  do  all  this.  Now,  there  are 
some  things  that  do  not  require  to  be  done  by  him  personally.  There  is  the  lodging 
of  the  accounts.  It  is  not  meant  that  none  of  these  things  can  be  done  without  the 
intervention  of  his  own  hand.  No  doubt  is  it  directed  that  he  shall  subscribe  the 
accounts.  But  even  a  literal  subscription  by  his  own  hand  has  been  held  not  to  be  neces- 
sary, as  when  he  has  a  factor  or  authorised  commissioner.  Now,  the  question  I  ask 
is,  what  is  the  object  that  it  was  intended  to  serve  by  the  signature  1  It  appears  to  me 
that  the  object  is  the  authentication  of  the  accoimts  by  the  party  who  has  an  interest 
in  the  accounts,  and  who  asserts  his  right  to  recover  the  amount.  It  is  he  who  is  to 
subscribe  them.  In  this  case  his  power  to  do  so  was  cut  off  by  the  intervention  of 
his  death.  It  appears  reasonable  that  the  party  who  comes  in  the  ^Aace  of  him  to 
whom  the  statute  gave  the  right  should  come  in  his  place  in  reference  to  the  authentica- 
tion of  these  accounts. 

I  therefore  think  that  this  provision  has  been  too  strictly  looked  at  by  the  Lord 
Ordinary.  I  think  that  its  true  meaning  is  what  I  have  explained,  and  that  we  should 
not  give  that  effect  to  the  absence  of  the  subscription  of  the  late  Marquess  which 
the  £)rd  Ordinary  has  given.  I  am  therefore  of  opinion  that  the  Lord  Ordinary's 
interlocutor  ought  to  be  altered. 

Lord  Curriehill. — ^This  case  is  attended  with  difficulty,  in  consequence  of  the 
manner  in  which  the  statute  is  expressed  There  is  no  question  under  this  reclaim- 
ing note  that  the  money  has  been  expended,  and  that  the  improvements  are  such 
as  are  prescribed  by  the  Act.  We  are  merely  dealing  with  the  question  raised  by  the 
fifth  defence,  whether  it  is  indispnsable  as  a  condition  of  the  claim  of  the  executors 
of  the  nobleman  who  laid  out  his  money,  that  the  accounts  should  have  been  signed 
by  himself.  It  is  of  importance  to  see  who  were  the  creditors, — or  if  any  person  was 
a  creditor  in  this  claim, — at  the  death  of  the  late  Marquess.  The  proposition  on  which 
my  opinion  rests  is  this,  that  the  right  of  a  creditor  for  the  amount  of  these  improve- 
ments (assuming  the  conditions  of  the  statute  to  have  been  compUed  with)  had  vested 
in  the  late  Marquess  in  his  lifetime. 

That  proposition  is  founded  on  the  terms  of  the  9th  section  of  the  statute,  which 
your  Lordship  has  read. 

That  is  the  leading  enactment ;  and  I  think  that  the  view  of  the  Legislature  was 
this :  The  entailed  estate  belongs  to  the  heir  in  possession  only  for  his  own  lifetime. 
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His  interest  is  a  liferent  interest.  Beyond  that,  the  estate  belongs  to  other  persons, 
strangers  to  him ;  and  the  object  of  the  Legislature  was  to  induce  the  heir  in  posses- 
sion to  lay  out  money  on  the  estate  which  is  to  belong  to  other  persons.  It  is  intended, 
therefore,  to  hold  out  an  inducement  to  the  heir  of  entail  to  lay  out  money  in  improve- 
ments on  the  estate  which  is  to  belong  to  other  persons,  in  the  faith  of  his  being  recom- 
pensed for  the  expenditure ;  and  the  enactment  is,  that  the  person  who  lays  out  the 
money  shall  be  a  creditor  of  the  succeeding  heir.  There  are,  no  doubt,  conditions 
attached  to  the  right.  But  are  they  conditions  suspensive  of  the  vesting  of  the  right 
created  by  the  9th  section  1  Are  they  in  fact,  to  use  an  expression  which  has  been 
lately  introduced  into  our  legal  language,  conditions  precedent  to  the  vesting  of  that 
right  1  I  think  that  they  are  not.  They  are  resolutive  conditions,  in  my  opinion. 
The  9th  section,  which  confers  the  right,  does  not  say  that  there  are  to  be  any  conditions. 
But  the  10th  and  11th  sections  do  introduce  certain  conditions.  The  10th  limits  the 
amount  to  which  the  right  is  to  apply.  The  1 1th  makes  it  clear  that  the  proprietor 
must  indicate  whether  or  not  he  intends  to  avail  himself  of  the  right  of  recompense. 
For,  if  he  is  to  do  so,  he  must  give  notice  in  terms  of  it  to  the  subsequent  heirs.  The 
12th  section  also  introduces  a  condition,  which  is  the  condition  on  which  the  present 
question  arises.  That  condition  is,  that  the  proprietor  *"  shall  annually,  during  the 
making  such  improvements,  within  the  space  of  four  months  after  the  term  of  Martin- 
mas, lodge  with  [7941  ^^®  Sheriff  or  Steward-clerk  of  the  county  within  which  the 
lands  and  heritages  improved  are  situated,  an  account  of  the  money  esroended  by  him 
in  such  improvements  during  twelve  months  preceding  the  term  of  ^mrtinmas,  sub- 
scribed by  him."  Now,  who  is  to  subscribe  ?  K  I  am  right  in  my  assumption,  that 
the  right  of  a  creditor  to  recompense  vests  in  the  heir  of  entail  under  the  9th  section, 
when  the  money  is  expended  on  the  estate,  then  it  is  in  bonis  of  him,  although  he  should 
not  survive  the  futiu^  term  of  Martinmas,  when  the  accounts  are  required  to  be  sub- 
scribed ;  and  that  subscribing  is  not  a  suspensive  condition.  The  26th  section  * 
is  also  of  importance.  An  heir  of  entail  who  makes  these  improvements  may  have 
completed  the  improvements  even  l^efore  Whitsunday.  In  that  case  he  is  entitled 
to  constitute  these  improvements  before  the  following  Martinmas,  and,  consequently, 
without  signing  or  lodging  any  accounts ;  and  he  may  have  even  obtained  decree 
of  declarator  before  Martinmas  arrives.  In  that  case  there  is  no  occasion  for  lodging 
any  accounts  afterwards,  and  the  provisions  of  th6  12th  section  are  not  called  into  opera- 
tion. I  mention  that  as  indicating  that  the  conditions  provided  in  the  12th  section 
are  not  suspensive  conditions. 

Suppose,  then,  that  this  right  vested  in  the  late  Marquess  of  Breadalbane  during 
his  life.  He  dies  on  the  8th  of  November  1862.  He  leaves  a  trust-settlement  in 
favour  of  the  pursuers  of  this  action ;  and  on  that  day  his  right  to  be  recompensed 
for  these  improvements  is  transmitted  and  vested  in  them  by  the  conveyance  in  his 
trust-settlement.  Three  days  afterwards  Martinmas  arrives.  Then  the  right  being 
vested  in  them  as  in  place  of  him  who  had  laid  out  the  money  on  these  improvements, 
they  are  the  parties  to  lodge  the  accoimts  ;  and  I  think  it  is  very  plain  that  the  person 
who  is  to  lodge  the  accoimts  is  also  the  person  who  is  to  sign  them.  I  think  that  the 
true  reading  of  the  section  is,  that  the  parties  to  sign  the  accounts  are  the  parties  who 
are  creditors  in  the  claim  at  the  time. 

I  do  not  know  that  we  have  any  direct  authority  on  this  point.  But,  so  far  as 
the  matter  has  been  under  the  notice  of  the  Court,  this  is  the  view  which  appears 
to  have  been  taken.  I  do  not  much  found  on  cases  where  the  subscription  of  a  man- 
datory or  factor  has  been  admitted.  But  there  are  two  cases  in  which  the  decision 
appears'to  rest  on  the  ground  on  which  I  rest  my  opinion  in  this  case,  viz.,  that  it  is 
the  person  who  is  creditor  in  the  claim  who  is  to  subscribe.  In  the  case  of  StirKng's 
Trustees,  the  parties  who  lodged  the  accoimts  were  the  assignees  of  the  heir  of  entail. 
Then  the  case  of  Hopkins  cannot  be  placed  on  any  other  principle  than  that  which  I 
have  mentioned.  It  is  true  that  in  that  case,  the  consent  of  the  next  heir  was  obtained. 
But  the  next  heir  had  no  power  to  authorise  such  a  decision ;  and  the  Court,  there- 
fore, could  not  have  given  the  decree  ^diich  they  did  give,  unless  the  parties  signed 
the  accounts  were  the  proper  parties. 

Lord  Deas. — ^I  am  entirely  of  the  opinion  expressed  by  your  Lordship  in  the  chair. 
The  object  of  this  Act  of  Parliament,  as  has  been  pointed  out  by  your  Lordship,  was 

*  See  this  section  set  out  ante,  p.  779. 
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the  benefit  of  the  public.  It  was  an  ameliorating  statute,  and  it  must  be  read  in  the 
way  in  which  we  read  statutes  of  that  kind.  There  was  another  observation  of  im- 
portance made  by  your  Lordship,  that  tliis  statute  bears  to  be  for  the  encouragement 
of  heirs  of  entail  to  make  these  improvements.  It  would  certainly  be  a  great  discourage- 
ment to  do  so,  if,  by  the  death  of  the  heir  in  possession  a  day  or  two  before  Martinmas 
in  any  one  year,  the  whole  amount  expended  on  improvements  in  that  year  were  to 
be  lost  to  his  executors.  There  was  a  third  observation  also  of  importance  made  by 
your  Lordship,  that,  unless  the  signature  which  was  affixed  here  was  good,  compliance 
with  the  statute  was  impossible.  In  that  respect  the  case  differs  from  any  case  that 
has  yet  occurred,  except  that  of  Hopkins.  The  Lord  Ordinary  seems  to  think  that 
the  decision  in  that  case  went  on  the  ground  of  the  consent  of  the  next  heir.  But  we. 
cannot  take  that  supposition.  The  consent  of  the  next  heir  could  not  make  the  thing 
better  nor  worse  against  the  succeeding  heirs  and  the  entailed  estate.  But  a  somewhat 
analogous  question  occurred  in  other  two  cases.  In  the  case  of  Fraser  v.  Fraser  the 
signature  of  a  factor  was  held  to  be  sufficient.  That  was  a  much  stronger  and  a  much 
more  questionable  case  than  the  one  we  are  now  dealing  with  ;  for  there  was  no  neces- 
sity for  resorting  to  the  factor's  signature.  Some  doubts  were  thrown  on  [795]  that 
decision  in  the  subsequent  case  of  Fraser  v.  Lord  Lovat.  The  point  again  came  under 
consideration  in  the  case  of  Stirling's  Trustees,  when  no  decision  was  given  on  the  matter, 
but  the  question  was  raised,  whether  the  signature  of  a  trustee  under  an  inter  viv-os 
trust-deed  for  behoof  of  creditors  was  sufficient.  That  point  was  not  decided;  but 
there  were  observations  made  by  the  present  Lord  Justice-Clerk  to  the  effect  that  it 
would  be  very  hazardous  now  to  call  in  question  the  case  of  Fraser.  I  look  upon  this, 
however,  as  a  different  case  from  any  of  these,  and  much  clearer  as  to  the  sufficiency 
of  the  signature.  Suppose  that  the  direction  of  the  statute  must  be  literally  complied 
with  in  the  ordinarv  case,  it  does  not  follow  that  the  benefits  of  the  statute  are  to  he 
lost  in  every  case  where  the  statute  cannot  possibly  be  literally  complied  with.  There 
might  be  the  case  of  a  party  who,  although  alive,  was  unable  to  write  through  blindness 
or  want  of  education,  or  any  other  cause.  There  are  very  few  people  now-a-days  who 
are  unable  to  write  through  want  of  education,  but  such  a  thing  was  not  so  uncommon 
a  century,  ago.  It  would  be  reading  the  statute  very  strictly  to  hold  that  a  party  who 
could  not  write  could  not  sign  by  notaries  in  the  usual  way.  But  the  present  case  is 
one  for  which  no  education  or  care  could  provide.  It  is  a  case  in  which  signature  by  i 
the  heir  himself,  in  any  way,  was  absolutely  impossible.  Even  if  the  case  of  Fraser 
were  wrong  decided,  and  if  the  opinions  indicated  in  the  case  of  Stirling's  Trustees  j 
were  wrong,  there  would  still  remain  the  question  as  to  a  case  in  which  signature  by  | 
the  heir  in  possession  was  impossible.  The  conclusion  I  have  come  to  is  that,  on  s 
fair  construction  of  the  Act,  the  signature  in  this  case  is  sufficient. 

The  only  perplexity  I  have  had  arose  from  a  suggestion  made  in  the  course  of  the  , 
discussion  by  Lord  Curriehill,  that,  as  the  heir  of  entail  in  possession  has  it  always 
in  his  power  to  burden  the  succeeding  heirs  of  entail  with  the  improvement  debt, 
or  not,  just  as  he  pleases,  the  signature  of  the  heir  in  possession  may  be  regarded  as  ; 
necessary  to  prove  his  intention  to  burden  such  succeeding  heir.  In  this  case,  it  is 
true,  there  is  little  probability  that  the  heir  in  possession  would  desire  to  reUeve  the 
heirs  of  entail  of  the  burden  he  was  entitled  to  lay  on  them.  But  still  there  might  he 
cases  in  which  it  would  be  otherwise ;  for  instance,  if  the  next  succeeding  heir  was 
his  own  son.  On  consideration,  however,  I  am  not  moved  by  the  supposed  difficulty. 
I  think  the  procedure  which  had  been  adopted  here  with  regularity  and  care  sufficiently 
shews  that  the  Marquess  intended  to  burden  the  heirs  of  entail,  to  the  statutory  extent, 
with  the  expense  of  these  improvements,  and  that  it  was  not  as  evidence  of  this  inten- 
tion, but  as  an  authentication  of  the  accounts,  that  the  signature  was  required. 

The  9th  section  of  the  Act  enables  an  heir  of  entail  to  become  the  creditor  of  suc- 
ceeding heirs  for  three  fourth  parts  of  such  moneys  as  he  shall,  under  the  Act,  expend 
on  certain  improvements.  By  laying  out  the  money,  he  becomes  creditor  to  that  : 
extent.  Then  section  1 1  provides,  that  apy  person  who  lays  out  money  on  improve- 
ments under  the  Act  shall  give  notice  to  future  heirs.  Now,  all  this  was  done  by  the 
late  Marquess,  and  the  inference  is,  that  he  intended  to  become  the  creditor  of  the 
succeeding  heirs  for  the  amount  authorised  by  the  statute.  In  the  absence  of  every 
proof  to  the  contrary,  there  is  quite  enough  to  shew  that  he  did  not  mean  the  heirs 
of  entail  to  get  the  whole  benefit,  but  that  he  meant  his  executors  to  get  the  usual 
benefit.     I  think,  upon  the  whole,  that  the  executors  were  here  entitled  to  do  what 
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the  late  Marquess  was  by  his  death  prevented  from  doing.  I  agree  entirely  with  what 
has  been  said  by  your  Lordship  in  the  chair.  I  do  not  think  it  necessary  to  go  the 
length  which  some  of  the  observations  of  Lord  Curriehill  would  seem  to  go, — not 
that  I  am  prepared  to  take  a  different  view,  but  that  it  is  not  necessary  to  go  further 
than  I  have  done. 

Lord  Ardmillan. — The  ground  on  which  I  rest  my  opinion  is,  that  the  subscribing 
of  the  accounts  is  not  in  my  view  an  actus  legitimus  in  the  procedure  required  for 
ascertaining  and  determining  the  intention  of  the  heir.  In  the  recent  case  of  Robertson 
of  Strpwan,  it  was  held  that  where  an  heir  who  had  instituted  proceedings  for  dis- 
ontaiUng  an  estate  had  died  before  recording  the  instrument,  his  executors  were  not 
entitled  to  record  it  after  his  death.  For  it  was  held  that  the  whole  proceeding  by  the 
heir  seeking  to  disentail  was  absolutely  under  his  own  control,  and  that  the  final 
and  most  important  step  must  be  taken  by  himself.  In  that  case  the  Court  was  i^ot 
disposed  to  hold  that  the  next  heir  was  eadem  persona  cum  defuncto,  so  as  to  entitle 
him  to  do  what  the  heir  might  have  done.  But  here  [796]  I  &ni  of  opinion  that  the 
provision  for  subscribing  the  accounts  is  only  a  provision  for  the  authentication  of 
the  accounts,  and  not  a  provision  for  securing  any  declaration  or  intimation  of  the 
intention  of  the  party.  The  heir  gives  a  most  distinct  intimation  of  his  intention 
when  he  gives  the  notices  under  the  statute.  Moreover,  after  the  notices  are  given, 
he  expends  a  large  sum  of  money  on  the  improvements.  The  expenditure  of  that 
sum  of  money  after  the  notice  left  no  doubt  of  his  intention. 

Now,  the  heir  died  on  the  8th  of  November,  three  days  before  the  term  of  Martinmas. 
By  the  statute  the  account  runs  for  the  year  prior  and  up  to  the  term  of  Martinmas, 
and  the  account  must  be  subscribed  within  four  months  after  the  term  of  Martinmas. 
It  was  impossible  here  for  the  heir  either  to  give  a  complete  account  up  to  the  term 
of  Martinmas  or  to  subscribe  it  after  that  term.  He  was  prevented  from  doing  so 
by  death.  There  has  been  no  blunder,  no  neglect,  and  no  dday.  The  authentication 
of  the  accounts  has  been  secured  in  the  best  manner  of  which  the  circumstances 
admitted.  I  do  think  that  unless  we  are  absolutely  compelled  to  enforce,  as  an 
unbending  rule,  that  the  signature  must  be  the  personal  act  of  the  heir,  we  are  at 
liberty  to  hold  that  the  executors  here  were  entitled  to  subscribe  the  accounts  in  his 
place.  But  we  now  have  authority  for  departing  from  the  extremely  rigid  rule,  that 
the  signature  must  be  the  heir's  personal  act.  For  it  has  been  held  that  a  factor  might, 
during  the  Ufe  of  the  heir,  have  competently  subscribed.  We  are  not  now  called  upon 
to  say  whether  that  is  a  right  construction  of  the  statute,  for  it  has  been  so  decided. 
It  has  also  been  held  that  the  trustees  of  an  heir  during  his  life  might  subscribe.  The 
case  of  Hopkins  is  still  more  directly  in  point,  for  in  that  case  it  has  been  held  that 
after  the  death  of  a  party  the  subscription  might  be  by  his  executors.  No  doubt, 
it  appears  that  that  was  done  of  consent ;  but  the  Court  must  have  thought  it  right 
so  to  decide,  because  the  consent  there  of  the  next  heir  of  entail  did  not  remove  the 
difficulty. 

I  am  of  opinion,  therefore,  looking  to  the  particular  nature  of  this  act  of  subscrip- 
tioiiy  as  an  act  for  authenticating  the  accounts,  and  not  as  an  act  for  declaring  the 
intention  of  the  heir,  that  it  was  competent  for  the  trustees  and  executors  to  subscribe 
these  accoimts. 

This  interlocutor  was  pronounced : — ^"  Recall  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against,  and  repel  the  fifth  plea  in  law  for  the  defender  :  Find  the  defender 
liable  to  the  pursuers  in  the  expenses  incurred  by  them  since  the  date  of  the  said  inter- 
locutor reclaimed  against,"  &c. 

Davidson  &  Syme,  W.S.—Adam,  Kirk,  &  Robertson,  W.S.— Agents. 

iAifkmed  1868,  6  M.  (H.  L.)  43. 
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No.  151.  IV.  Macpherson,  796.    6  June  1866.     Ist  Div.— Lord  Barcaple,  C. 

The  Guardian  Fire  and  Life  Assurance  Company,  and  Others, 

Pursuers.  —Clark —Hope. 

William  Wallace,  Defender.— A.  Moncrieff, 

Process — Issues,  time  for  lodging — A.  S.,  \bth  Jvly  1865,  sect,  12. — ^A  pursuer  having, 
through  miscalculation,  failed  to  lodge  issues  until  the  day  after  they  were  due,  the 
Court,  on  the  report  of  the  Lord  Ordinary,  and  of  consent,  allowed  them  to  be  received. 

In  consequence  of  a  miscalculation  by  a  clerk  of  the  pursuers'  agent  in  this  case 
as  to  the  day  on  which  the  time  for  lodging  issues  expired,  issues  were  not  presented 
until  the  day  after  they  were  due.  On  their  being  presented,  the  clerk  to  the  process 
in  the  Outer-House,  having  regard  to  the  terms  of  the  Act  of  Sederunt  of  15th  July 
1865,  declined  to  receive  them,  but  marked  them  as  too  late. 

By  sect.  12  of  the  Act  of  Sederunt  of  15th  July  1865,  it  is  provided  that "  all  ap- 
pointments for  the  lodging  or  adjusting  of  issues  shall  be  held  to  be  peremptory ;  and, 
if  the  issue  or  issues  be  not  lodged  within  the  time  [797]  appointed,  it  shall  be  competent 
to  the  opposite  party  to  enrol  the  cause,  and  to  take  decree  by  default,  which  decree 
by  default  shall  not  be  opened  up  by  consent  of  parties,  but  only  on  a  reclaiming  note." 

The  defender  did  not  desire  to  take  advantage  of  the  mistake,  and  did  not  move 
for  decree.  He  concurred  with  the  pursuers  in  requesting  the  Lord  Ordinary  to  report 
the  case  to  the  CJourt,  with  the  view  of  obtaining  leave  that  the  issues  should  be  received. 

The  Lord  Ordinary  now  reported  the  point  verbally  to  the  Court.  His  Lordship 
stated  that  he  was  satisfied  that  the  failure  to  lodge  the  issues  on  the  proper  day  had 
arisen  entirely  from  a  miscalculation  on  the  part  of  the  clerk  of  the  pursuers'  agent. 
As  both  parties  concurred  in  wishing  that  the  issues  should  be  received,  he  thought 
it  a  fit  case  for  allowing  that  to  be  done,  if  it  was  competent. 

The  Court,  under  the  circumstances,  authorised  the  issues  to  be  received. 
Hope  &  Mackay,  W.S.— Lindsay  &  Paterson,  W.S.— Agents, 


No.  152.  IV.    Macpherson,    797.     7   June    1866.     2d    Div.— Sheriff  of 

Kincardineshire,  R. 

Patrick  Dickson  (Trustee  on  the  Sequestrated  Estates  of  William  Munuy), 

Pursuer  and  Respondent.— ffo7itia?i—Jkft7 Jar. 

David  Murray,  Defender  and  Advocator.— SoZ.-ffen.  Young— Burnet 

Jurisdiction — Sheriff — Reduction — Bankruptcy  Acts,  1856  and  1857. — Section  10 
of  the  Bankruptcy  (Scotland)  Act,  1856,  enacts,  that  **  all  alienations  of  property 
by  a  party  insolvent  or  notour  bankrupt,  which  are  voidable  by  statute  or  at  common 
law,  may  be  set  aside  either  by  way  of  action  or  exception."  Section  9  of  the  BanV- 
ruptcy  and  Real  Securities  (S<X)tland)  Act,  1857,  declares  that  the  preceding  enact- 
ment is  to  "  be  taken  to  apply  to  actions  and  exceptions  in  the  ordinary  Court  of 
the  Sheriff."  Held  that  these  enactments  did  not  extend  the  Sheriff's  jurisdictioii, 
so  as  to  make  an  action  of  reduction  competent  in  the  Sheriff-court. 

The  present  action  was  raised  in  the  Sheriff-court  of  Kincardineshire  by  Patrick 
Dickson,  trustee  on  the  sequestrated  estate  of  William  Murray,  now  or  lately  tenant 
of  the  farm  of  Mill  of  Barns,  Kincardineshire  (sequestrated  11th  August  1864),  against 
David  Murray,  millwright,  residing  at  Mill  of  Barns.  The  conclusions  of  the  summons 
were  in  the  following  terms : — "  That  the  defender  ought  to  be  decerned  to  exhibit 
and  produce  before  me  a  pretended  assignation,  granted  by  the  said  William  Murray 
to  the  defender,  of  a  lease  or  tack  for  nineteen  years  from  and  after  the  term  of  Wlut- 
sunday  1858  of  All  and  Whole  the  farm  and  mill  of  Mill  of  Barns  and  others,  in  the 
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parish  of  Marykirk,  entered  into  between  the  said  William  Murray  and  the  Bight 
Honourable  Francis  Alexander  Keith  Falconer,  Earl  of  Kintore,  .  .  .  and  generally 
of  the  whole  effects  belonging  to  the  said  William  Murray  on  the  said  farm  .  .  .  And 
the  said  pretended  assignation,  with  all  that  has  followed  or  may  follow  thereon,  ought 
to  be  reduced,  rescinded,  annulled,  and  decerned  to  have  been  from  the  beginning, 
to  be  now,  and  in  all  time  coming,  null  and  void,  and  of  no  avail,  force,  or  effect  in  judg- 
ment, or  outwith  the  same  in  all  time  coming,  and  the  pursuer,  as  trustee  foresaid, 
reponed  and  restored  thereagainst  in  integrum,  in  respect  the  said  pretended  assigna- 
tion was  granted  by  the  said  WilUam  Murray  when  in  insolvent  circumstances  to 
the  said  David  Murray,  his  son,  who  is  a  conjunct  person  with  the  said  William  Murray, 
and  without  any  true,  just,  or  necessary  cause,  and  without  a  just  price  being  paid 
for  the  same,  with  a  view  to  defraud  his  just  and  lawful  prior  creditors,  represented 
by  the  pursuer ;  and  in  respect  of  all  which  the  same  is  null  and  void,  in  terms  of  the 
first  clause  of  the  Act  of  Parliament  passed  in  the  year  1621,  chapter  18,  with  expenses." 

[798]  The  defender  pleaded,  inter  alia; — 1.  The  present  action  is  incompetent, 
informal,  and  inept,  and  falls  to  be  dismissed — 1st,  in  respect  of  no  jurisdiction,  reduction 
being  an  incompetent  mode  of  challenging  the  vaUdity  of  the  assignation  in  question  in 
the  Sheriff-court ;  2d,  in  respect  the  summons  is  disconform  to  the  Sheriff-court  Act, 
16  &  17  Vict.  c.  80,  and  the  schedule  annexed  thereto;  3d,  in  respect  the  grounds 
of  action  are  not  explicitly  or  correctly  set  forth,  and  the  statutes  conferring  the  remedy 
sought  for  are  not  founded  on  or  referred  to  in  the  summons ;  and  4th,  in  respeqt 
the  conclusions  of  the  summons  are  vague  and  indefinite.  2.  The  pursuer  has  no 
right,  title,  or  interest  to  sue  the  present  action  as  libelled,  or  to  insist  for  decree  in  terms 
of  the  reductive  conclusions  thereof. 

The  competency  of  the  action  was  rested  upon  the  following  enactments  : — Sect. 
10  of  the  Bankruptcy  Act,  1856,  which  enacts  that  "  all  aUenations  of  property  by  a 
party  insolvent  or  notour  bankrupt,  which  are  voidable  by  statute  or  at  common 
law,  may  be  set  aside,  either  by  way  of  action  or  exception  " ;  the  9th  section  of  the 
Act  of  1857,  which  declares  that  the  preceding  enactment  is  to  **  be  taken  to  apply 
to  actions  and  exceptions  in  the  ordinary  CJourt  of  the  Sheriff." 

The  Sheriff-substitute  (Dove  Wilson),  on  9th  December  1864,  pronounced  the 
following  interlocutor : — "  Dismisses  the  action  as  incompetent." 

On  appeal  the  Sheriff  (Shand)  pronounced  the  following  interlocutor  :— -"  Recalls 
the  interlocutor  complained  of,  and  repels  the  first  and  second  pleas  in  law  for  the 
defender :  Holds  the  production  satisfied  by  the  production  of  the  assignation  called 
for,  being  No.  1 1  of  process :  Allows  the  parties  a  proof  of  their  averments,  and  to 
the  pursuer  a  conjunct  probation ;  and  remits,"  &c. 

After  a  proof,  an  interlocutor  was  pronounced  reducing  the  assignation. 

The  defender  advocated,  and  the  case  was  reported  to  the  Second  Division. 

Argued  for  the  advocator; — ^The  action  was  incompetent  in  the  Sheriff-court. 
Section  10  of  the  Bankrupt  Act,  1856,  was  intended  to  enable  a  fraudulent  alienation 
by  a  bankrupt  to  be  set  aside  by  way  of  exception  as  well  as  of  action.  Section  9  of 
the  Act  of  1857  was  passed  to  extend  the  operation  of  section  10  of  the  Act  of  1856 
to  the  Sheriff-courts.  Neither  statute  conferred  any  new  jurisdiction,  and  it  was 
admitted  here,  that  unless  it  was  conferred  by  these  two  statutes,  the  Sheriff  had  no 
power  to  entertain  an  action  of  reduction.  Farther,  the  thing  here  sought  to  be  re- 
duced was  a  right  to  a  heritable  estate,  with  which  the  Sheriff  could  not  interfere.  * 

Argued  for  the  respondent ;— Section  10  of  the  Act  of  1856  applied  to  all  alienations, 
whether  of  heritage  or  moveables.  The  general  scope  of  the  Act  was  to  extend  the 
power  of  the  Sheriff,  for  it  gave  him  power  to  sequestrate.  Section  10  of  the  Act 
of  1856  ought  now  to  be  re«S  as  if  it  enacted  that  fraudulent  alienations  may  be  set 
aside  either  in  the  Court  of  Session  or  in  the  Sheriff-court,  and  that  either  by  way  of 
action  of  reduction  or  exception. 

Lord  Justice-Clerk. — I  am  not  disposed  to  say  that  this  question  is  altogether  free 
from  doubt,  and  I  am  the  less  inclined  to  say  so,  because  the  Sheriff  has  differed  from 
the  Sheriff-substitute.  But  I  think  that  the  Sheriff's  view  is  founded  on  an  erroneous 
conception  of  the  purpose  of  these  enactments,  and  of  the  legal  effect  of  their  words. 
I  think  that  the  enactment  contained  in  sect.  10  of  the  Act  of  1856  was  intended  to 

*  Stair,  4,  40,  14-15 ;  2  Bell's  Comm.  p.  194 ;  Bowers  v.  Cowper,  July  16,  1671, 
M.  2734. 
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apply  to  proceedings  in  the  Sheriff-court  as  well  as  in  the  Court  of  Session,  and  I  derive 
but  little  assistance  from  the  9th  section  of  the  Act  of  [799]  1857,  which  seems  just  to 
declare,  that  it  was  the  intention  of  the  Legislature  that  these  provisions  in  the  Act 
of  the  previous  year  should  be  extended  to  proceedings  in  the  Sheriff-courts. 

The  question  is,  what  is  the  purpose  of  the  enactment  of  1856,  and  what  is  its  effect  1 
It  is  a  remedial  enactment,  and  the  first  things  to  ascertain  in  construing  such  an 
enactment  are — ^first,  What  was  the  mischief  intended  to  be  remedied,  and,  secondly, 
what  is  the  remedy  provided  1  The  mischief  was  the  expense  and  delay  occasioned 
in  bankruptcy  proceedings  by  the  necessity  of  instituting  actions  of  reduction  for  the 
purpose  01  setting  aside  deeds  which  were  objected  to  as  fraudulent  alienations  by  a 
Dankrupt.  This,  I  think,  was  the  only  mischief  that  it  was  contemplated  to  remedy. 
What,  then,  is  the  remedy  one  would  naturally  expect  to  be  provided  for  this  mischief  1 
The  simple  remedy,  if  it  were  attainable,  would  be  to  declare  that  the  reductions  were 
not  necessary.  And  it  appears  to  me  that  that  is  the  remedy  appUed  by  the  clause  of 
the  Act.  I  read  it  as  if  it  had  said  that  it  should  not  be  necessary  thereafter  to  reduce 
such  deeds  ;  but  that  all  objections  to  them  on  the  statutes  and  at  common  law  might 
be  pleaded  without  reduction.  No  doubt,  a  difficulty  is  raised  by  the  argument  of 
the  respondent,  who  maintains  that  this  10th  section  permits  the  challenge  to  be  made 
only  in  two  forms,  namely,  either  by  action  or  exception,  and  does  not  give  any  right 
to  a  pursuer  in  a  petitory  action  to  plead  the  objection  by  way  of  reply.  If  this  be 
so,  then  there  would  be  some  difficulty ;  but  I  do  not  think  that  tms  argument  is 
well  founded.  It  is  quite  true  that  "  exception  "  in  our  older  law  meant  *"  a  defence,' 
a  defence  which  did  not  object  to  the  libel,  but  assumed  the  competency  and  relevancy 
of  the  action,  and  met  the  substance  and  merits  of  the  action.  But  the  word  "  ex- 
ception" has  gradually  received  a  larger  and  more  extensive  meaning  in  our  law; 
and  when  it  is  said  that  you  may  plead  an  objection  *"  ope  exceptumisy"  it  means  that 
you  may  do  so  otherwise  than  by  raising  an  action.  There  is  pretty  old  authority 
for  that  construction.  Sir  George  Mackenzie,  commenting  on  the  statute  of  1621 
under  the  paragraph — "  To  have  been  from  the  beginning,  and  to  be  in  all  time  coming 
null,  and  of  none  avail,  force,  strength,  or  effect,  by  way  of  action,  exception,  or  reply, 
without  any  further  declarator,"  says, — "  By  this  paragraph  of  the  statute,  the  nullity 
arising  from  this  statute  is  receivable  by  way  of  exception  as  well  as  action,  ope  a- 
ceptionis,  as  our  Practique  terms  it ;  and  this  was  introduced  in  favour  of  the  pursuer 
wno  is  lesed  by  the  fraud,  whose  advantage  it  is  to  have  his  interest  sustained  to  him 
in  any  way,  and  so  to  have  his  diligence  thus  sustained." — ^Works,  vol.  ii.  p.  23,  This 
plainly  shews  that  the  pursuer  might  avail  himself  of  his  right  of  challenge  ope  Or 
ceptionis,  which  could  only  mean  by  way  of  reply.  That  being  so,  I  read  this  10th 
section  as  meaning  that  this  challenge  may  now  be  given  effect  to  either  by  action  or 
exception,  including,  in  the  phrase  "  by  way  of  exception,"  reply ;  so  that  the  pursuer 
of  a  petitory  action,  in  answer  to  whose  demand  there  is  produced  a  deed  that  excludes 
it,  may  challenge  that  deed  by  way  of  reply  to  the  exception.  That  provides  an  ade- 
quate remedy  for  what  I  hold  to  be  the  mischief  contemplated.  If  tnis  be  so,  and  & 
full  remedy  is  thus  appUed,  it  is  not  necessary  to  construe  this  clause  as  meaning  any- 
thing more,  or  as  introducing  a  new  form  of  action.  It  is  said  that  this  enactment 
is  to  apply  to  Sheriff-courts,  and  that  it  is  to  be  inferred  from  the  words  of  the  section, 
that  reduction,  a  form  of  action  unheard  of-  in  the  Sheriff-courts,  was  intended  to  he 
made  competent  there,  whereas  the  remedy  required  was,  as  far  as  possible,  to  get 
rid  of  reduction  altogether, — ^that  is  to  say,  that  the  mischief  consisted  in  the  fact  of 
parties  being  compelled  to  resort  to  actions  of  reduction,  and  that  the  remedy  was  to 
introduce  actions  of  reduction  into  new  Courts.  There  can  be  no  use  or  object  in 
introducing  this  kind  of  action  in  the  Sheriff-court.  It  therefore  appears  to  me  that 
this  clause  only  means,  that  whereas  formerly,  if  a  question  of  this  kind  turned  up 
in  a  Sheriff-court  process,  it  was  required  that  the  action  should  be  sisted  until  a  re- 
duction was  brought,  in  future  no  sisting  is  to  be  required ;  but  the  question  is  to  he 
tried  in  that  action,  and  in  that  Court  where  it  first  arises.  I  therefore  think  that 
the  Sheriff-substitute  is  right,  and  the  Sheriff-depute  wrong.  If  I  were  to  examine 
the  summons,  I  should  say  that  it  is  not  an  action  of  reduction  at  all,  but  appears  to 
be  such  an  action  as  could  not  be  competent  in  any  Court.  It  is  a  mongrel  sort  of 
action.  It  does  not  call  for  production  of  the  deeds  sought  to  be  set  aside,  and  contains 
no  [800]  certification,  contra  non  producta^  and  therefore  there  could  be  no  competency 
in  ordering  production,  or  in  holding  the  production  satisfied. 
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Lord  Cowan. — ^The  question  is,  whether  there  has  been  conferred  on  the  Sheriff 
by  the  Bankruptcy  Act  of  1857  a  jurisdiction  in  all  actions  of  reduction  of  deeds  exe- 
cuted by  a  bankrupt,  and  void  under  the  Acts  1621  and  1696,  or  at  common  law  1 
That  jurisdiction,  if  it  exists,  must  be  held  to  be  conferred  by  inference  from  the  words 
of  a  provision  in  the  statute  which  do  not  expressly  declare  that  such  jurisdiction  was 
intended  to  be  and  has  been  conferred.  By  the  Sheriff-court  Act  the  jurisdiction 
of  the  Sheriff  is  extended  expressly  to  entertain  actions  to  which  he  was  not  before 
competent ;  but  there  is  no  express  extension  of  his  jurisdiction  in  the  Bankrupt 
Statute  of  1857.  It  is  only  by  implication  that  his  judicial  powers  can  be  held  to  have 
been  enlarged  to  so  great  an  extent. 

The  lOth  section  of  the  Act  of  1856  provides  that  deeds  made  void  by  the  Act,  and 
alienations  of  property  by  an  insolvent  or  notour  bankrupt  which  are  voidable  by 
statute  or  at  common  law,  may  be  set  aside  either  by  way  of  action  or  exception.  The 
defect  in  the  law  for  which  that  section  provided  did  not  consist  in  the  incompetency  of 
reduction,  but  it  consisted  in  this,  that  when  a  defence  was  founded  on  a  deed  voidable 
under  the  Act  1621  or  1696,  or  at  common  law,  it  was  necessary  for  the  trustee  in 
bankruptcy  to  bring  a  reduction.  That  was  the  evil  in  bankruptcy  procedure  which  the 
Act  of  1856  was  designed  to  remedy,  but  it  did  not  go  a  step  beyond  that.  It  dispensed 
with  reductions  where  they  were  formerly  necessary,  but  did  not  render  a  reduction 
competent  when  it  was  not  so  before.  The  9th  section  of  the  Act  of  1857  merely 
provides  that  the  lOth  section  of  the  Act  of  1856  shall  apply  to  actions  and  exceptions 
in  the  Sheriff-court,  i.e.,  actions  and  exceptions  in  the  class  of  causes  otherwise  com- 
petent before  that  tribfmal.  But  that  provision  cannot  by  implication  be  held  to 
enlarge  the  jurisdiction  of  the  Sheriff  to  the  effect  of  enabling  him  to  judge  in  actions 
not  previously  competent  in  his  Court.  Wherever  in  bankruptcy  procedure  a  proper 
action  of  reduction  becomes  necessary,  it  must  still  be  brought  before  the  Court  of 
Session.  But  the  effect  of  the  Act  is,  that  a  trustee  may  disregard  a  deed  which  is 
voidable  under  the  bankrupt  law,  and  bring  his  action  with  merely  petitory  conclusions, 
and  the  validity  of  a  defence  founded  on  the  voidable  deed  may  be  judged  of  cum  pro- 
cessu,  without  the  necessity  of  reduction.  I  think  beyond  that  there  is  no  extension 
of  the  jurisdiction  of  the  Sheriff.  The  Sheriff  is  left  free  to  judge  in  petitory  actions, 
and  for  the  purposes  of  that  action  to  disregard  deeds  which  would  have  been  reducible. 
But  I  cannot  agree  in  the  view  that  the  Sheriff  has  received  jurisdiction  in  actions 
with  no  other  than  reductive  conclusions,  which  is  the  case  here.  He  is  not  empowered 
to  entertain  and  dispose  of  proper  actions  of  reductions  of  heritable  titles,  at  least  so 
I  read  this  statutory  provision.  When  reduction  of  such  titles  becomes  necessary,  an 
action  must  still  be  brought  in  the  Court  of  Session.  On  the  whole,  I  am  of  opinion 
that  the  Sheriff-substitute  took  the  more  correct  view  of  this  case. 

Lord  Benholme. — I  concur  in  the  result  at  which  your  Lordships  have  arrived^ 
although  there  have  been  some  things  advanced  in  argument  with  which  I  am  unable 
to  agree.  I  have  no  doubt  that  the  expressions  "  action,"  "  exception,"  and  "  reply," 
used  in  the  Act  of  1621,  mean  actions  of  reduction  by  a  pursuer,  exception  by  a  defender 
when  a  pursuer  founds  on  a  deed  void  under  the  Act,  and  reply  by  a  pursuer  when 
a  defender  rests  on  a  deed  made  void  by  the  Act,  and  when  there  are  no  reductive 
conclusions  in  the  sunmions.  In  the  statutes  of  1856  and  1857,  in  which  it  is  made 
competent  to  set  aside  deeds  by  action  or  exception,  I  have  no  doubt  that  what  is  meant 
is  an  action  of  reduction,  or  an  exception  pleaded  either  by  a  defender  or  by  a  pursuer 
by  way  of  reply.  I  think  the  distinction  between  an  exception  and  a  reply  was  much 
lost  sight  of  even  in  Sir  George  Mackenzie's  time.  He  clearly  points  out  the  distinction 
between  action  and  exception.  After  noticing  the  distinction  in  the  civil  law  between 
things  null  ipso  jure,  and  things  null  ope  exceptionisj  he  says  that  "  in  our  law  nullum 
ipso  jure  and  nullum  ope  exceptionis  are  the  same,  and  termini  convertiiHes  ;  and  with 
us  the  opposition  is  between  nullum  ope  exceptionis  and  nullum  ope  actionis ;  the 
reason  ef  which  difference  arises  from  the  favour  designed  by  the  law,  in  certain  cases, 
quoctd  the  form  of  procedure.  For,  if  anything  be  null  by  way  of  exception,  it  is  re- 
ceived sum-[801]-niarily  against  the  pursuit,  without  raising  an  action  of  reduction 
or  declarator ;  but  what  is  only  null  by  way  of  action  needs  process  of  reduction  or 
declarator."  Thus  when  a  thing  is  said  to  be  voided  by  action,  what  is  meant  is  that 
it  shall  be  voided  by  declarator  or  reduction. 

I  think  it  is  clear  that,  in  the  Act  of  1856,  it  was  intended  to  supersede  the  necessity 
of  reducing  deeds  granted  by  insolvents,  and  voidable  under  the  statutes  or  at  common 
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law,  and  to  make  it  competent  for  a  party,  if  a  defender,  to  object  to  such  a  deed  by 
exception,  or,  if  a  pursuer,  by  way  of  reply.  Some  embarrassment  arises  in  applying 
that  to  the  Sheriff-court.  I  agree  that  it  is  impossible  to  imagine  that  the  Legislature 
itLtended  to  introduce  in  the  Sheriff-court  a  form  of  procedure  wliich  they  meant  to 
get  rid  of  in  the  Court  of  Session.  I  think,  indeed,  that  there  is  a  large  extension 
of  the  jurisdiction  of  the  Sheriff.  He  does  not  require  to  wait  for  a  reduction,  but 
may,  without  any  reduction,  discuss  objections  to  the  validity  of  any  instrument, 
under  the  statutes  or  at  common  law.  I  think  the  substance  of  an  enlarged  jurisdiction 
is  conferred  on  the  Sheriff-court,  but  not  the  form  of  reduction  which  ought  to  con- 
tinue confined  to  proceedings  in  the  Supreme  Court. 

Lord  Neaves. — It  is  certain  that  by  the  established  law  it  was  incompetent  to 
institute  in  the  Sheriff-court  any  process  of  reduction,  and  I  think  it  plain  that  it 
was  not  intended  by  either  of  these  two  statutes  to  enlarge  the  jurisdiction  of  any 
Court  by  introducing  forms  of  action  previously  incompetent.  The  use  of  the  words 
"  to  set  aside  by  way  of,"  &c.,  implies  an  intention  to  alter  to  a  certain  extent  the  form 
of  procedure,  but  not,  I  think,  to  alter  the  jurisdiction.  I  understand  this  clause 
to  mean  that  actions  of  reduction  should  in  certain  cases  be  dispensed  with  as  far  as 
possible.  Biit  the  argument  addressed  to  us  is,  that  the  object  or  effect  is  to  introduce 
actions  of  reduction  into  Courts  where  they  were  unknown  before, — that  is  to  say, 
the  mischief  that  existed  being  that  there  were  too  many  reductions,  the  propoeed 
remedy  was  to  introduce  more  of  such  actions,  and  to  introduce  them  into  a  Court 
to  which  they  were  before  unknown.  In  construing  a  remedial  statute,  the  first  thing 
is  to  discover  the  evil  to  be  remedied.  I  think  the  evil  here  consisted  in  the  impediments 
and  delays  arising  out  of  the  peculiar  and  cumbrous  forms  attending  actions  of  reduction, 
and  the  remedy  aimed  at  was  the  abohtion  of  such  actions  by  dispensing  with  their 
necessity  in  certain  questions  arising  in  bankruptcy.  It  would  not  meet  the  exigencies  of 
the  case  to  make  it  competent  merely  to  bring  in  the  Sheriff-court  the  same  cimibrous 
and  complicated  action  which  it  was  intended  thus  to  supersede.  The  statute  is  perhaps 
not  framed  with  much  precision,  but  there  is  no  provision  in  it  for  the  introduction 
into  any  Court  of  any  form  of  action  previously  unknown  there. 

The  q^uestion  may  not  here  arise,  but  I  cannot  agree  with  Lord  Benholme  that 
an  unlinuted  jurisdiction  in  dealing  with  questions  of  heritable  rights  in  the  Sherif- 
court  has  been  introduced  by  these  statutes.  I  see  no  change  in  them  as  to  the  radical 
jurisdiction  possessed  by  the  Sheriff. 

I  am  not  sorry  that  we  have  come  to  this  conclusion,  for  it  is  apparent  from  what 
we  have  heard  as  to  the  Sheriff-court  practice  in  this  matter,  that  the  difficult  and 
delicate  questions  involved  in  the  procedure  required  in  proper  actions  of  reduction 
are  not  well  suited  for  that  tribunal,  and  are  not  likely  in  general  to  be  satisfactorily 
handled  there.  The  action  and  proceedings  before  us  have  been  framed  and  conducted 
in  a  manner  quite  at  variance  with  the  correct  rules  of  procedure  in  such  cases. 

The  Court  pronounced  the  following  interlocutor  : — "  Advocate  the  cause,  recall 
the  interlocutors  brought  under  review,  and  decern  :  Find  the  advocator  entitled  to 
expenses  both  in  this  and  in  the  inferior  Court,  and  remit,"  &c. 

John  Thobison,  S.S.C— Adam  &  Sang,  S.S.C.— Agents. 

[Distinguished  Moroney  &  Co.  v.  Muir  &  Sons,  1867,  6  M.  7.] 


No.  153.  IV.  Macpherson,  802.     8  June  1866.     1st  Div.— Lord  Jerviswoode,  C. 

Mrs.  Mary  Paterson  or  Coutts,  TuTsuev.— Pattern —Thorns. 
John  Coutts,  'Defemler.—Sol.-Gen.  Young —Mair. 

Husband  and  Wife — ScBvitia — Aliment — Competency. — Held  that  an  action  by  a 
wife  who  had  been  living  for  nine  years  apart  from  her  husband,  against  him,  con- 
cluding for  aliment,  on  averments  that  she  was  compelled  to  live  separate  from  him 
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on  account  of  his  cruelty,  but  not  concluding  for  judicial  separation,  could  not  bo 
sustained. 

This  was  an  action  by  Mrs.  Coutts  against  her  husband,  John  Coutts,  concluding 
that  he  should  be  decerned  "  to  make  payment  to  the  pursuer  yearly,  for  her  aliment, 
of  the  sum  of  £75  sterling,  payable  half-yearly,  and  in  advance,  at  the  terms  of  Whit- 
sunday and  Martinmaa,  beginning  the  first  term's  payment  thereof  as  at  the  term  of 
Whitsunday  last  for  the  half  year  succeeding,  and  the  next  term's  payment  at  Martin- 
mas next  for  the  half  year  ensuing,  and  so  forth,  half-yearly  thereafter,  with  the  interest 
of  each  tenn's  payment  from  the  time  the  same  falls  due  until  payment  thereof." 

The  parties  were  married  in  1853,  and  the  pursuer  averrea  that  shortly  after  their 
marriage  the  defender  commenced  to  ill-use  her ;  that  she  was  frequently  obliged  to 
take  refuge  from  him  in  her  mother's  house  ;  and  that  in  December  1855  his  ill-treat- 
ment came  to  a  height  by  his  striking  and  kicking  her,  and  she  was  then  compelled 
to  leave  his  house,  and  had  not  since  consorted  with  him. 

The  defender  denied  these  charges,  and  pleaded ; — (1)  The  pursuer  has  not  averred 
a  relevant  case  to  entitle  her  to  insist  or  prevail  in  the  present  action. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Eepels  the  first  plea  in  law 
in  so  far  as  maintained  to  the  effect  that  the  pursuer  has  not  averred  a  relevant  case 
entitling  her  to  insist  in  the  present  action;  and  before  further  answer,  allows  to 
both  parties  a  proof  of  their  respective  averments,  such  proof  to  proceed  before  the 
Lord  Ordinary  on  a  day  to  be  hereafter  appointed." 

The  defender  reclaimed,  and  argued ; — ^The  summons  contains  no  conclusion 
for  separation,  and  in  a  summons  of  aliment  it  is  not  competent  to  inquire  into  aU^<l 
maltreatment.  It  must  be  assumed  that  the  pursuer  is  not  legally  living  apart.  The 
action  is  incompetent,  in  respect  it  does  not  conclude  for  judicial  separation.* 

Lord  President. — ^There  is  no  plea  of  incompetency  stated  by  the  defender. 

The  defender's  counsel  obtained  leave  to  add  the  following  plea : — (6)  The  action 
is,  in  the  circumstances  averred  by  the  pursuer,  incompetent,  m  respect  there  is  no 
conclusion  for  a  judicial  separation. 

Argued  for  pursuer ; — Actions  for  aliment  are  acknowledged  as  competent  by  the 
Act  24  &  25  Vict.  c.  86,  sect.  15.  In  this  case  the  separation  is  not  voluntary.  It 
is  compulsory,  because  of  the  defender's  cruelty,  and  this  would  be  a  good  answer  to 
his  call  for  adherence.! 

At  advising,  the  opinion  of  the  Court  was  delivered  by 

Lord  President. — ^This  is  an  action  at  the  instance  of  Mrs.  Coutts  against  her 
husband,  concluding  that  the  defender  should  be  ordained  to  make  payment  to  the 
pursuer  yearly,  for  her  aliment,  of  the  sum  of  £75.  It  appears  that  the  lady  has  been 
living  separate  from  her  husband  since  1855,  and  the  husband  takes  objection  to  the 
action,  and  says  that  he  has  repeatedly  offered  to  take  her  back  into  his  house,  and 
that  he  is  still  willing  to  receive  her.  On  the  other  hand,  she  says  that  his  conduct  is  such 
that  she  cannot  live  with  him,  that  her  life  is  not  safe,  and  that  she  cannot  in  safety 
return.  He  denies  all  that,  and  takes  the  objection  that  in  these  circumstances  she 
claims  aliment  without  at  the  same  time  conclud-[803]-iDg  for  judicial  separation, 
and  he  pleads  that  there  is  no  relevancy  in  her  case.  Under  this  plea  several  objections 
were  taken  by  way  of  criticism  of  the  averments,  and  there  was  an  objection  of  a  broader 
kind,  which  some  of  your  Lordships  thought  went  to  the  competency  of  the  action. 
The  question  now  is,  whether  we  are  to  sustain  the  action,  or  to  put  it  out  of  Court. 

The  action  is  raised  under  very  unusual  circumstances.  The  lady  has  been  living 
for  ten  or  eleven  years  apart  from  her  husband,— for  nine  years  previous  to  the  action 
being  raised, — and  it  does  not  appear  that  she  was  living  apart  from  him  by  reason  of  any 
arrangement  come  to  between  them,  and  it  is  not  said  that  there  has  been  any  breach 
by  him  of  an  arrangement  for  the  payment  of  ahment ;  but  at  the  end  of  nine  years 
she  brings  an  action  against  him  for  aliment,  ai.d  refuses  to  go  back  to  live  with  him, 
because  she  says  he  has  been  guilty  of  scBvitia,  and  we  are  asked  to  investigate  these 
matters  in  an  action  which  does  not  conclude  for  judicial  separation.    I  am  not  aware 

*  Countess  of  Caithness,  M.  5886;  Bell,  Feb.  22,  1812,  F.C. ;  Anderson,  March 
3.  1819,  F.C;  Williamson  i?.  Williamson,  Jan.  27,  1860,  22  D.  599;  Cowper  r. 
Cowper,  Nov.  24,  1860,  23  D.  68. 

t  Foulis,  M.  6158  ;  Shand,  10  S.  384. 
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of  any  case  of  that  kind.  The  pursuer's  avermentfi,  taken  along  with  her  present 
circumstances, — her  living  apart, — are  such  as  to  put  it  on  the  G)urt  to  investigate 
whether  there  are  grounds  for  granting  a  judicial  separation,  not  in  reference  to  an 
action  in  which  a  judicial  separation  is  concluded  for,  but  in  reference  to  another  de- 
mand altogether.  I  am  of  opinion  that  this  action  should  not  be  sustained.  If  the 
defender  had  not  said  that  he  was  willing  to  receive  her  back,  or  if  he  had  refused  to 
receive  her,  there  would  have  been  a  different  case,  or  if  the  action  had  been  brought 
immediately  after  the  alleged  acts  of  cruelty  had  been  committed,  or  if  a  voluntary 
arrangement  had  been  broken,  there  might  have  been  a  case  for  granting  aliment. 

Whether  the  action  is  irrelevant  in  one  sense  of  the  word,  or  in  a  strict  view  in- 
competent, is  a  very  nice  question,  because  they  run  very  much  into  one  another. 
It  is  enough  that  the  circumstances  disclosed  by  the  pursuer  herself  are  such  as  do 
not  warrant  us  in  investigating  these  acts  of  cruelty  when  there  is  no  conclusion  for 
judicial  separation.  That,  however,  does  not  prevent  the  pursuer  from  raising  an 
action  concluding  for  judicial  separation  whenever  she  pleases. 

We  shall  therefore  dismiss  the  action  as  laid,  and  we  are  of  opinion  that  this  is  not 
a  case  for  giving  expenses. 

The  following  interlocutor  was  pronounced ': — *"  Recall  the  interlocutor  of  the 
Lord  Ordinary  reclaimed  against;  dismiss  the  action  as  laid,  and  decern;  and,  in 
the  circumstances  of  the  case,  find  no  expenses  due  by  or  to  either  of  the  parties." 
WiLUAM  Ofticer,  S.S.C— James  Finlay,  S.S.C— Agents. 


No.  1 64.  IV.  Macpherson,  803.    8  June  1 866.    2d  Div.— Lord  Jerviswoode,  R 

Janet  Crosbie,  Pursuer.— rfcoms—BnMMi. 
George  M'Minn,  Defender.— SfoZ.-Gen.  Yoimg—Mair. 

Jurisdiction — PMic^Houses  Act,  25  dk  26  Vict.  c.  35 — Conviction — Relevancy.— 
A  complaint  under  the  25  &  26  Vict,  c.  35,  found  not  relevant  under  the  Act,  and 
a  conviction  and  sentence  following  on  said  complaint  reduced,  in  respect  that,  as 
the  complaint  did  not  charge  an^  relevant  offence  under  the  statute,  the  magis- 
trates who  tried  the  case  had  no  jurisdiction,  their  only  jurisdiction  being  derived 
from  the  statute. 

Janet  Crosbie,  the  pursuer,  who  kept  an  inn  or  hotel  in  Dumfries,  was,  on  the 
llth  June  1864,  servea  with  a  complaint  at  the  instance  of  the  defender,  procurator- 
fiscal  in  Dumfries,  for  allied  breach  of  her  hotel  certificate,  obtained  under  the  25 
&  26  Vict.  cap.  35.  The  certificate  authorises  the  pursuer  to  keep  an  inn  and  hotel, 
&c.,  and,  inter  alia,  provides  that  she  "  do  not  keep  open  house,  or  permit  or  suffer 
any  drinking  on  any  part  of  the  premises  belonging  thereto,  or  sell  or  give  out  there- 
from any  liquors,  before  eight  of  the  clock  in  the  morning,  or  after  eleven  of  the  dock 
at  night  of  any  day,,  with  the  exception  of  refreshment  to  travellers,  or  to  persons 
requiring  to  lodge  in  the  said  house  or  premises." 

The  complaint  was  in  the  following  terms  : — **  Unto  the  Honourable  the  Magis- 
trates of  the  Burgh  of  Dumfries, — Humbly  complains  George  M*Minn,  procurator 
fiscal  of  court  for  the  public  interest,  that  Janet  Crosbie,  inn  and  [804]  hotel  keeper, 
residing  in  Dumfries,  and  who  holds  a  certificate  for  the  sale  of  exciseable  liqiiors, 
at  *  George  Inn,*  .  .  .  Dumfries,  has  been  guilty  of  an  offence  against  the  laws  for 
the  regulation  of  public-houses  in  Scotland,  in  so  far  as,  after  eleven  o'clock  on  the 
night  of  the  10th,  and  before  eight  o'clock  on  the  morning  of  the  llth  day  of  June 
1864  years,  the  said  Janet  Crosbie  did  unlawfully  keep  her  said  inn  and  hotel  or  publie- 
house  open,  by  permitting  or  suffering  one  or  more  persons  to  be  therein — vi£.  John 
Gillespie,  a  baker,  residing  in  Dumfries,  and  others,  militiamen,  whose  names  are 
to  the  complainer  unknown,  who  were  neither  lodgers  nor  persons  requiring  to  be 
accommodated  in  said  house,  inn,  or  hotel,  all  in  breach  of  the  regulations  of  said  certi- 
ficate, and  such  offence  is  the  second  offence.    May  it  therefore  please  your  Honours 


IV.  MAGFHEB80N,  801  GROSBIE  V.  M'MINN  [1866]  809 

to  grant  warrant  to  summon  the  said  Janet  Crosbie  to  appear  before  you  to  answer 
to  this  complaint,  and  to  be  dealt  with  in  terms  of  the  Public-Houses  Acts  Amendment 
(Scotland)  Act,  1862,  and  the  Acts  therein  recited." 

The  Magistrate  convicted  the  pursuer,  and  sentenced  her  to  pay  a  fine,  with  the 
alternative  of  imprisonment.  The  pursuer  appealed  against  this  conviction  to  the 
Circuit-court  at  I)umfries,  on  the  ground  that  there  was  no  relevant  charge  against 
hw,  and  that  therefore  the  Magistrate  had  no  jurisdiction  to  entertain  the  complaint. 
The  appeal  was  heard  before  Lord  Deas,  and  by  him  certified  to  the  High  Court.  This 
certified  appeal  was  heard  before  a  full  bench  of  the  High  Court,  and  was  dismissed, 
on  the  ground  that  the  Court  had  no  jurisdiction  to  entertain  any  of  the  reasons  of 
appeal  maintained  by  the  pursuer.  The  pursuer  thereupon  raised  the  present  action 
in  the  Court  of  Session  against  M*Minn,  the  procurator-fiscal,  concluding  for  reduction 
of  the  complaint  and  conviction,  and  for  damages. 

The  pursuer  pleaded; — 1.  Under  the  statute  set  forth  in  the  complaint  the  Magis- 
trate had  no  right  or  jurisdiction  to  entertain  the  complaint,  or  to  pronounce  the 
sentence  thereon  complained  of,  and  the  same  was  therefore  illegal,  and  ought  to  be 
reduced.  2.  The  pursuer  not  having  violated  any  of  the  terms  or  conditions  of  her 
certificate,  the  said  complaint,  conviction,  and  sentence  are  bad  in  law,  and  ought 
therefore  to  be  reduced  and  set  aside.  3.  The  aUeged  offence  being  no  offence  either 
against  the  statute  set  forth  in  the  complaint,  or  against  common  law,  the  said  com- 
plaint, conviction,  and  sentence  are  illegal  and  groundless. 

The  defender  pleaded; — The  action  not  having  been  raised  within  two  months 
after  the  alleged  cause  of  action  had  arisen,  it  is  exduded  by  the  Act  25  &  26  Victoria, 
chapter  35,  section  35. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  The  Lord  Ordinary 
sustains  the  first,  second,  and  third  pleas  in  law  for  the  pursuer,  repels  the  first  plea 
in  law  for  the  d^ender,  and  also  the  second  plea  for  that  party  in  so  far  as  directed 
against  the  reductive  conclusions  of  the  summons,  reserving  consideration  of  the 
same  quoad  ultra,  and  reduces,  decerns,  and  declares,  in  terms  of  the  first  conclusion 
of  the  summons."  * 

*  "  Note. — ^This  case  underwent  full  discussion  before  the  Lord  Ordinary,  and 
many  cases  bearing  on  its  merits  were  referred  to.  It  seemed,  however,  to  be  con- 
ceded, and,  as  the  Lord  Ordinary  thinks,  rightly  so,  that  the  sole  question  for  his  con- 
sideration in  the  present  stage  of  the  cause,  was  whether  or  not  the  complaint  and 
conviction  against  which  the  reductive  conclusion  of  the  summons  is  directed,  were 
or  were  not  proceedings  *  under  the  authority  of  the  said  recited  Acts  or  of  this  Act,' 
to  wit,  of  25  &  26  Vict.  cap.  35,  and  of  the  Acts  therein  recited. 

"  If  within  the  protective  provisions  of  the  34:th  section  of  that  Act,  the  Lord  Ordi- 
nary did  not  understand  the  pursuer  to  plead  that  the  action  could  be  maintained ; 
whUe,  on  the  other  hand,  the  defender  rested  his  argument  mainly  on  the  ground 
that  the  offence,  as  charged  in  the  original  complaint,  was  an  offence  in  the  sense  of 
the  statute,  and  that  although  it  might  not  be  relevantly  charged,  was  [805]  neverthe- 
less a  proceeding  under  the  authority  of  the  Act,  and  so  protected  from  the  present 
challenge  by  reduction. 

"  The  Lord  Ordinary  has  sustained  the  reductive  conclusion  of  the  summons,  on 
the  ground  that  the  original  complaint  does  not  set  forth  any  offence  under  the  laws 
on  which  it  purports  to  found. 

"  The  certificate  held  by  the  pursuer,  and  the  breach  of  which  was  charged  against 
her,  is  in  the  form  of  schedule  A,  No.  1,  to  the  Act  annexed,  and  it  inter  alia  provides 
that  she  *  do  not  keep  open  house,  or  permit  or  suffer  any  drinking  on  any  part  of  the 
premises  belonging  thereto,  or  sell  or  give  out  therefrom  any  Uquors  brfore  eight  of 
the  clock  in  the  morning,  or  after  eleven  of  the  clock  at  night  of  any  day,  with  the 
exception  of  refreshment  to  traveUers  or  to  persons  requiring  to  lodge  in  the  said 
house  or  premises.' 

"  The  complaint  with  which  the  pursuer  was  in  fact  served,  and  under  which  she 
was  convicted,  as  set  forth  in  the  2d  and  3d  articles  of  the  condescendence,  appears 
to  be  framed  with  reference  to  and  in  consistence  with  the  terms  of  the  26th  section 
of  the  statute,  and  with  the  terms  of  the  complaint  as  set  forth  in  schedule  D,  No.  1, 
until  that  portion  of  it  is  reached  which  professes  to  fulfil  the  parenthetical  direction 
in  the  schedule — ('  Here  state  the  particulars  of  the  offence,  specifying  the  place  and 
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[805]  The  conclusion  for  damages  was  departed  from  after  this  interlocutor. 

The  defender  reclaimed,  and  argued; — ^The  charge  contained  in  this  complaint 
was  relevant,  and  if  not  strictly  in  terms  of  the  statute,  should  have  been  rectified 
by  an  appeal  to  the  Circuit  Court ;  but,  in  any  view,  the  action  is  excluded,  because 
it  was  not  raised  within  the  statutory  period  provided  by  the  35th  section  of  the  Act 
of  Parliament.  * 

The  pursuer's  counsel  were  not  called  upon. 

At  advising, — 

Lord  Justice-Clerk. — I  think  the  interlocutor  of  the  Lord  Ordinary  is  right. 
The  objection  to  the  complaint  is  that  it  does  not  charge  any  relevant  case  under  the 
Public  Houses  Act.  If  that  plea  is  well  founded,  it  follows  of  necessity  that  the  Magis- 
trates had  no  jurisdiction  to  entertain  the  complaint,  because  their  only  jurisdiction 
in  the  matter  was  that  conferred  by  the  statute.  The  thing  intended  to  be  charged 
is  a  breach  of  certificate.  The  certificate  which  the  defender  held,  so  far  as  it  is  necessary 
at  present  to  read  it,  provides  these  conditions,  that  at  certain  hours  she  "  do  not  keep 
open  house,  or  permit  or  suffer  any  drinking  on  any  part  of  the  premises  belonging 
thereto,  or  sell  or  give  out  therefrom  anv  liquors,"  "  witn  the  exception  of  refreshment 
to  travellers,  or  to  persons  requiring  to  lodge  in  the  said  house  or  premises." 

[808]  All  these  tnings  are  prohibited  between  1 1  o'clock  at  night  and  8  in  the  morn- 
ing ;  and  what  are  the  different  things  which  are  not  to  be  done  then  1  First,  that 
the  holder  of  the  certificate  shall  not  keep  open  house  ;  second,  that  he  shall  not  permit 
any  drinking  on  the  premises,  even  if  the  house  is  not  open ;  and,  thirdly,  that  he  shall 
not  sell  or  give  out  liquor.  These  are  the  three  things  prohibited.  But  the  object  of 
these  prohibitions  is  to  prevent  the  party's  trade  bein^  carried  on  between  these  hours, 
and  when  the  certificate  says  you  shall  not  keep  open  house,  the  meaning  of  the  phrase 
is,  you  shall  not  carry  on  your  business.  But  in  order  to  provide  for  the  possible  failure 
of  that  general  phrase  to  reach  cases  of  evasion,  the  Act  goes  on  still  further  to  specify 
that  the  pubhc-nouse  keeper  shall  not  sell  or  give  out  liquor,  even  although  the  house 
is  shut,  to  all  but  the  person  to  whom  the  liquor  is  sold. 

Now,  what  does  the  complaint  say  1  that  the  defender  kept  her  inn  and  hotel  or 
public-house  open  after  11  o'clock  at  night.  I  do  not  think  that  is  the  same  thing 
as  an  allegation  that  she  kept  open  house  ;  and  if  there  had  been  no  more  in  the  com- 
plaint than  that,  I  should  have  held  the  complaint  irrelevant.  But  the  complaint 
does  not  stop  there,  but,  confounding  two  different  things,  it  goes  .on  to  charge  per- 
mitting or  suffering,  not  permitting  or  suffering  drinking,  but  permitting  or  suffering 
one  or  more  persons,  that  is  to  say,  in  a  question  of  relevancy  one  person,  John  Gillespie. 

time  thereof,  and  in  the  case  of  a  breach  of  certificate  and  trafiScking  without  a  certi- 
ficate, add  such  is  the  "  first,"  "  second,"  "  third,"  or  an  offence  subsequent  to  the  third 
offence,  as  the  case  may  be '). 

"  But  at  this  point  the  Lord  Ordinary  is  of  opinion  that  the  complaint  altogether 
fails  to  fulfil  the  requisites  of  the  statute.  Whether  or  how  far  a  complaint  might 
lie  against  an  alleged  offender  holding  a  certificate  in  the  terms  of  that  here  granted 
to  the  pursuer,  which  sets  forth  in  general  terms  only  that  the  person  charged  did, 
in  breach  of  its  provisions,  keep  his  or  her  inn  and  hotel  or  public-house  open,  is  not 
the  question.  The  character  of  the  offence  here  is  made  the  subject  of  special 
and  precise  averment,  as  having  been  committed  *  by  permitting  or  suffering  one  or 
more  persons  to  be  therein,  viz.  John  Gillespie,  a  baker,  residing  in  Dumfries,  and 
others,  militiamen,  whose  names  are  to  the  coraplainer  unknown,  who  were  neither 
lodgers  nor  persons  requiring  to  be  accommodated  in  the  said  house,  inn,  or 
hotel,  all  in  breach  of  the  regulations  of  said  certificate,  and  such  offence  is  the  second 
offence.' 

"  But  it  cannot  be  maintained  that  the  pursuer  committed  any  statutory  offence 
whatever  by  merely  *  permitting  or  suffering '  these  persons  to  be  in  the  house.  It 
is  plain  that  the  Legislature  never  contemplated  to  raise  into  the  character  of  an  offence 
such  an  act ;  and  holding,  as  the  Lord  Ordinary  does,  that  under  the  terms  of  this 
complaint,  there  is  no  other  allegation  of  an  offence,  he  cannot  refuse  to  pronounce 
decree  of  reduction  as  a  remedy  to  which,  in  the  circumstances,  the  pursuer  is  entitled 
to  resort,  so  that  she  may  be  relieved  from  the  risk  of  the  conviction  being  founded 
on  against  her  hereafter." 

*  Russel  V.  Lang,  25th  June  1845,  7  D.  919. 
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who  was  neither  a  lodger  nor  a  person  requiring  accommodation  in  the  house,  to  be 
therein. 

Now,  that  is  a  disconformity  to  the  terms  of  the  certificate  which  cannot  be  passed 
over.  It  does  not  express  any  offence  against  the  express  conditions  of  the  certificate, 
nor  against  its  substance,  nor  against  that  which  is  the  essence  of  the  Act  of  Parliament. 
And,  therefore,  the  objection  to  the  complaint  is  clearly  good. 

That  being  so,  it  follows  of  necessity  that  the  Magistrates  had  no  jurisdiction,  and 
if  they  had  no  jurisdiction,  and  if  a  conviction  for  contravention  of  the  Act  of  Parlia- 
ment stands  recorded  against  the  suspender,  it  would  be  monstrous  to  hold  that  she  is 
not  entitled  to  have  that  stigma  wiped  out,  seeing  that,  from  anything  that  appears 
before  us,  there  is  no  foundation  for  the  charge. 

When  I  look  to  the  34:th  and  35th  sections  of  the  Act,  the  matter  appears  quite 
clear.  All  review  is  excluded,  but  that  is  always  subject  to  this  exception,  that  the 
sentence  pronounced  by  the  Magistrates  shall  be  a  sentence  in  the  exercise  of  the 
jurisdiction  conferred  on  them  by  the  statute,  and  if  the  Magistrates  exceeded  their 
jurisdiction,  their  sentence  cannot  be  within  the  statute,  or  within  the  protection 
of  the  34th  section  of  the  statute. 

But  it  is  said  that  the  35th  section  excludes  this  summons  of  reduction,  because  it 
provides  that,  "  every  action  or  prosecution  against  any  Sheriff,  Justice,  or  Justices 
of  the  Peace,  Magistrate,  Procurator-fiscal,  &c.,  or  other  person,  on  account  of  anything 
done  in  execution  of  the  recited  Acts  and  this  Act,  or  any  of  them,  shall  be  commenced 
within  two  months  after  the  cause  of  action  or  prosecution  shall  have  arisen." 

Now,  we  are  not  interpreting  that  clause  for  the  first  time.  The  clause  known 
as  the  limitation  of  actions  clause,  has  occurred  in  various  Acts,  and  has  been  construed 
by  this  Court  over  and  over  again.  I  wish  only  to  refer  to  one  of  these  cases,  that  of 
Ferguson  against  Malcolm  (February  14,  1850,  12  D.  732).  That  case  arose  under 
the  provisions  of  the  Poor-Law  Act.  The  86th  section  of  that  statute  provides  that 
"  actions  on  account  of  things  done  in  execution  of  that  Act  shall  be  brought  before 
the  Sheriff-court,  and  every  such  action  shall  be  commenced  within  three  calendar 
months  after  the  fact  committed  ;  and  notice  in  writing  of  such  action  and  of  the  cause 
thereof  shall  be  given  to  the  defender  one  calendar  month  at  least  before  the  com- 
mencement of  the  action." 

The  pursuer  of  that  action  had  been  charged  for  payment  of  a  sum  of  poor-law 
ass^sment  and  expenses,  and  the  action  concluded  for  reduction  of  a  warrant  to  levy 
that  sum  and  of  certain  relative  documents — the  ground  being  that  the  pursuer  had 
paid  his  assessment,  and  that  therefore  no  further  assessment  could  be  legally  imposed 
for  that  year ;  the  question  being,  whether  power  was  conferred  by  the  statute  to 
levy  additional  assessments  for  the  year  ]  It  was  maintained  that  the  action  was 
excluded  by  the  86th  section  of  the  statute,  but  the  Court  held  that  it  was  not  so  excluded. 
Without  going  into  the  elaborate  opinion  of  the  Lord  [807]  Justice-Clerk,  I  excerpt 
only  one  passage  from  the  opinion  of  Lord  Moncreiff  bringing  out  the  point  very 
well.  His  Lordship  observes  :  "  The  last  ground  on  which  the  Lord  Ordinary  proceeds 
is  that  the  action  is  barred  by  the  86th  section  of  the  statute.  In  this  it  is  assumed 
that  the  action  is  *  on  account  of  an  alleged  wrong  done  in  the  execution  of  the  said 
statute  ' ;  and  I  apprehend  that,  according  to  the  summons,  with  which  only  we  can 
now  deal,  it  is  not  so.  It  calls  for  reduction  of  certain  pretended  warrants  of  poinding 
and  imprisonment,  demanded  and  obtained  on  an  oath  and  certificate  that  the  pursuer 
neglected  and  refused  to  pay  certain  poors-rates  duly  assessed  on  him.  But  the  aver- 
ment of  the  summons  is  clear  and  positive  '  that  no  such  assessment  as  is  therein  set 
forth  had  been  imposed  upon  or  was  due  by  the  pursuer.'  No  doubt  this  is  not  to  be 
taken  pro  veritate,  if  it  is  denied.  That  is  matter  for  a  record.  It  is  not  denied,  except 
in  vague  general  terms,  avoiding  the  special  matter ;  but  it  is  the  case  in  the  summons, 
and  before  we  can  dismiss  it  as  incompetent  on  the  86th  section  of  the  Act,  we  must 
make  up  our  minds  to  hold  that  a  warrant  for  levying  a  sum  of  money  by  poinding 
and  imprisonment,  because  it  is  represented  as  being  for  levying  money  imposed  by 
assessment  by  the  Poor-Law  Commissioners,  is  to  be  taken  as  a  thing  done  *  in  execution 
of  this  Act,'  although  there  is  no  assessment  at  all  on  which  it  could  proceed." 

Now,  applying  these  remarks,  observe  how  completely  they  fit  the  circumstances 
of  the  present  case.  It  is  contended  that  what  calls  itself  a  proceeding  under  the 
PHiblic  Houses  Act  must  be  treated  with  the  same  respect,  as  if  it  were  truly  a  proceeding 
under  the  statute.    But  that  is  not  so ;  we  must  first  be  satisfied  whether  what  was 
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done  was  done  under  the  Act,  or  in  pursuance  of  the  Act,  because,  unless  it  was  so, 
it  cannot  receive  the  protection  of  either  the  34th  or  35th  sections.  The  argument 
is  the  same  in  reference  to  either  section.  It  always  comes  back  to  the  same  point. 
If  the  proceedings  complained  of  were  not  taken  under  the  Act  of  Parliament,  neither 
section  can  prevent  the  Court  from  applying  the  proper  remedy. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — **  Refuse  said  note,  and  adhere  to  the  inter- 
locutor complained  of,  with  additional  expenses,"  &c. 

WiLUAM  Kennedy,  W.S.— William  Officer,  S.S.C.—Agents. 


No.  155.  IV.  Macpherson,  807.    9  June  1866.    1st  Div.— M. 

Danikl  Black,  Petitioner.— (xi^orrf. 
Jam?:s   Ferguson,   liesiyondent,— Clark —Thorns. 

Minor,  Custody  of — Tutor-ai'lato  —  Stepmother — Maternal  Grandfatfier — Circum- 
stances in  which  the  petition  of  the  maternal  grandfather  and  nearest  cognate  of 
a  pupil,  for  its  removal  from,  the  custody  of  its  stepmother,  refused. 

This  was  a  petition  at  the  instance  of  Daniel  Black,  the  maternal  grandfather, 
and,  as  such,  nearest  cognate,  of  Fergus  David  Ferguson,  a  pupil  between  seven  and 
eight  years  of  age,  the  only  surviving  child  of  David  Ferguson  and  Mrs.  Christiaii 
Scott  Black  or  Ferguson,  his  wife,  both  deceased,  praying  the  Court,  after  service 
on  Mrs.  Anne  Moir  Callender  or  Ferguson,  the  stepmother  of  the  child,  and  in  whose 
custody  it  was,  and  on  James  Ferguson,  its  paternal  uncle,  and  nearest  agnate,  and 
on  certain  other  persons,  to  authorise  the  petitioner  "  to  receive  and  take  charge  of 
the  said  F.  D.  Ferguson,  the  pupil ;  to  make  such  arrangements  for  the  residence, 
maintenance,  clothing,  and  education  of  the  said  F.  D.  Ferguson  as  may  be  nece^arj 
and  expedient ;  and  to  ordain  and  appoint  the  said  Mrs.  Anne  Moir  Callender  or 
Ferguson  to  produce  and  deliver  the  person  of  the  said  F.  D.  Ferguson  to  the  petitioner, 
for  the  purposes  above-mentioned  " ;  or  otherwise,  to  give  such  directions  for  the  resi- 
dence, &c.,  of  the  pupil  as  to  the  Court  might  appear  right.  The  petition  was  presented 
with  the  concurrence  of  the  maternal  grandaunt,  and  two  maternal  uncles  of  the 
pupil,  being  all  the  nearest  of  kin  on  the  mother's  side  resident  in  Scotland. 

It  appeared  from  the  petition  that  the  pupil  was  bom  on  6th  December  [808]  l^^^^ 
and  that  under  the  contract  of  marriage  of  his  father  and  mother,  and  a  subsequent 
deed  executed  by  his  father,  he  was  entitled  to  a  sum  of  about  £4700  in  the  hands 
of  the  trustees  of  the  marriage-contract.  As  heir-at-law  of  his  father,  he  was  entitled 
to  succeed  to  certain  heritable  property,  of  which  his  father  had  died  possessed,  con- 
sisting of  a  mansion-house  and  grounds  near  Auchterarder,  and  of  a  feu  in  the  town 
of  Crieff. 

David  Ferguson,  the  father,  contracted  a  second  marriage  with  Anne  Moir  Callender 
in  1861,  and  left  by  this  marriage  a  daughter,  Margaret  Anne  Callender  Ferguson. 
bom  in  October  1865.  He  himself  died  on  29th  October  1865.  By  antenuptial 
contract,  entered  into  previous  to  his  second  marriage,  he  bound  himself  to  make  a 
provision  for  his  second  wife  and  her  family  to  the  extent  of  £2000  ;  and  by  a  subse- 
quent will  he  conveyed  all  his  remaining  moveable  estate  to  certain  persons  in  trust, 
to  pay  over  the  free  residue  of  his  funds  to  his  second  wife,  and  her  heirs,  adminis- 
trators, or  assignees. 

The  petition  enumerated  the  next  of  kin  of  the  pupil,  including  his  half-sister, 
the  said  Margaret  A.  C.  Ferguson,  and  James  Ferguson  (the  respondent),  described 
as  clerk  and  cashier,  Staleybridge,  near  Manchester,  the  only  surviving  brother  of 
the  pupil's  father,  on  the  father's  side,  and  the  petitioner  and  other  persons  on  the 
mother's  side.    The  other  persons  mentioned  were  more  remote  relations. 

The  petitioner  then  averred  that  the  pupil's  father  having  died  domiciled  in  Scot- 
land, without  having  named  tutors  or  curators  to  his  son,  and  James  Ferguson,  the 
pupil's  uncle,  and  nearest  agnate,  having  declined  to  be  served  or  to  act  as  tutor-at- 
law,  Mr.  A.  W.  Robertson,  accountant  in  Edinburgh,  had,  on  Ist  March  1866,  on  the 
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application  of  the  petitioner,  been  appointed  factor  loco  tutoris,  but  that  that  gentleman, 
while  taking  charge  of  the  pupil's  estate,  had  not  interfered  with  the  custody  of  his 
person.  The  petitioner  stated  that,  as  the  nearest  cognate  of  the  orphan  pupil,  he 
considered  it  his  duty  to  take  charge  of  his  person,  and  direct  his  education,  and  that 
he  and  the  whole  cognate  relations  of  the  pupil  "  consider  it  undesirable  that  the  pupil 
should  continue  under  the  care  and  control  of  the  said  Anne  Moir  Callender  or  Ferguson, 
his  stepmother,  with  whom  he  has  resided  since  his  father's  death,  who  is  not  related 
to  him,  and  whose  chief  interest  in  him  may  arise  from  the  fact  of  her  infant  daughter 
being  his  heir,  and,  in  the  event  of  the  pupil's  death,  entitled,  as  a  child  of  the  same 
father,  to  succeed  to  his  property  and  funds.  *" 

The  petitioner  had  applied  to  the  stepmother  to  have  the  pupil  given  up  to  him, 
but  she  declined  to  comply  with  the  request. 

Answers  to  the  petition  were  lodged  for  James  Ferguson,  the  pupil's  paternal 
uncle,  in  which  he  stated  that,  as  nearest  agnate  to  the  pupil,  while  at  the  same  time 
not  his  heir-at-law,  he  was  about  to  serve  as  tutor-at-law  to  him ;  that  in  order  to 
discharge  his  duties  as  tutor,  he  had  retiuned  to  Scotland,  and  taken  up  his  residence 
there.  Meanwhile  the  custody  of  the  pupil  was,  with  the  respondent's  full  sanction, 
retained  by  his  stepmother,  to  whom,  as  well  as  to  his  half-sister,  he  was  much  attached. 
For  the  purposes  of  the  pupil's  education,  Mrs.  Ferguson  had  removed  from  Auchter- 
arder  to  Glasgow,  and  taken  a  house  there  for  the  family.  The  respondent  stated 
that  the  pupil's  father  had  expressed  to  him  a  wish  that,  in  the  event  of  his  death, 
the  pupil's  maternal  relatives,  and,  in  particular,  the  petitioner,  should  not  be  allowed 
to  interfere  with  the  pupil,  and  that  he  hoped  the  respondent  would  take  charge  of 
him,  and  not  allow  the  petitioner  to  obtain  the  custody  of  his  person,  or  control  over 
his  means.  The  respondent  had  therefore  returned  to  Scotland  to  carry  out  his  brother's 
wishes  as  regards  his  son. 

There  were  appended  to  the  answers  certificates,  testifying  to  the  good  character 
of  the  stepmother,  and  as  to  the  pupil's  health,  happiness,  and  [809]  progress  in  his 
studies,  from  Dr.  Watson,  the  family  medical  man ;  Mr.  Panton,  his  teacher ;  the 
Rev.  Dr.  Macleod,  of  the  Barony ;  and  the  Rev.  Mr.  Milne,  Free  Church  Minister, 
Auchterarder. 

Argued  for  the  petitioner ; — ^The  paternal  uncle  has  not  yet  been  served  tutor-at- 
law  ;  but  supposing  the  case  to  be  taken  on  the  footing  that  his  service  has  been  carried 
through,  that  will  entitle  him  only  to  the  management  of  the  estate,  not  to  the  custody 
of  the  pupil's  person,  which  belongs  to  the  nearest  cognate, — that  is,  to  the  petitioner.  * 
It  is  not  disputed  that  the  Court  may  exercise  a  discretion  in  the  matter,  if  any  un- 
fitness for  the  trust  be  shewn  on  the  part  of  him  to  whom  the  law  would  otherwise 
give  the  custody.!  But  no  such  unfitness  in  the  present  case  is  alleged,  and  as  the 
tutor-at-law  has  only  interfered  with  the  view  of  continuing  the  custody  with  the 
stepmother,  whose  interests  are  of  an  adverse  nature,  the  Court  ought,  it  is  submitted, 
to  be  guided  by  the  ordinary  policy  of  the  law  in  entrusting  the  child  to  the  nearest 
cognate. 

Argued  for  the  respondent ; — The  respondent's  service  as  tutor-at-law  will  be  com- 
pleted in  a  wq^k  or  two,  and  the  case  may  be  taken  as  if  he  had  been  served.  That 
being  so,  he  is  entitled  to  the  custody  of  the  pupil's  person,  unless  he  be  the  next  heir, 
which  he  is  not  in  this  case,  the  next  heir  being  the  pupil's  half-sister.  The  respondent 
has  felt  obliged  to  interfere,  in  consequence  of  the  attempt  of  the  petitioner  to  remove 
the  child  from  the  custody  of  its  stepmother,  which  the  respondent  is  satisfied  ought 
to  be  continued. 

Lord  President. — I  think  that  it  was  a  sufficient  reason  for  the  tutor-at-law  inter- 
fering, that  he  thought  the  proper  custody  of  the  child  was  with  its  stepmother,  and 
that  he  had  strong  grounds  for  continuing  that  state  of  matters.  He  is  now  in  course 
of  being  served  ;  and  if  the  case  is  to  be  taken  on  the  footing  of  his  having  been  served, 
I  have  no  doubt  about  the  case.  I  have  no  doubt  at  all  that  the  tutor-at-law  is  entitled 
to  the  largest  share  in  the  determination  of  this  question,  and  that  the  circumstances 
of  the  case  are  all  in  favour  of  what  the  tutor-at-law  desires  to  be  done. 

Lord  Deas. — I  am  very  well  pleased  to  take  the  case  on  the  footing  that  the  tutor- 

*  Erskine,  i.  7,  sects.  5-7  ;  Higgins  v.  Boyd,  June  7,  1821, 1  S.  (n.  e.)  54 ;  Gibson 
V.  Dunnett,  July  10,  1824,  3  S.  (n.  e.)  175. 

t  Denny  v.  fiacnish,  Jan.  16,  1863,  anUy  vol.  i.  p.  268. 
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at-law  is  concurring  in  what  we  are  going  to  do.  At  the  same  time,  I  am  of  opinion 
that  the  tutor-at-law  has  no  absolute  right  in  the  matter,  and  that  the  case  is  one  verj 
much  in  the  discretion  of  the  Court.  Taking  the  case  upon  that  footing,  and  whether 
the  tutor-at-law  were  served  or  not,  I  should  have  no  hesitation  in  leaving  the  pupiJ 
where  he  is.  I  think  that  the  advantages  of  that  course  are  verv  great  indeed.  The 
stepmother  may  send  the  boy  to  a  boarding-school,  if  this  should  be  thought  ri^ht. 
I  am  not,  however,  prepared  to  say  that  a  boy  of  eight  would  be  better  at  a  boarding- 
school  than  remaining  in  family  with  her.  lliere  are  many  advantages  which  a  child 
has  at  home  from  a  mother's  care,  and  the  cultivation  of  family  affection,  which  cannot 
be  had  elsewhere.  Even  the  opportunity  of  associating  with  and  becoming  attached 
to  his  infant  half-sister,  is  not  to  oe  overlooked.  Seven  years  of  difference  in  their  a^ 
will  be  a  small  impediment  to  companionship  as  they  get  older.  Then  there  is  not 
a  shadow  of  objection  to  this  lady.  On  the  contrary,  from  all  that  we  can  understand, 
she  is  a  most  proper  person  to  have  the  custody  of  the  child.  We  need  not  shut  our 
eyes  to  these  certificates  in  a  case  of  this  kind,  and  they  all  speak  strongly  in  her  favour. 

I  am  not  prepared  to  say  that  the  custody  of  the  child  of  a  first  marriage  is  not 
better  in  most  cases  with  the  second  wife  than  elsewhere.  1  have  no  doubt  whatever 
that  in  marrjdng  again  it  is  not  unf re()uently  in  the  mind  of  a  father  to  provide  a  mother 
for  his  children.  The  result  often  is  reciprocal  affection  as  strong  as  in  the  case  of 
maternal  relationship.  The  probability  is  here,  that  the  lady  and  the  boy  will  become 
as  mother  and  son  to  each  other,  to  the  comfort  and  advantage  of  both.  There  is 
no  possible  view  of  this  case  in  which  I  should  be  prepared  to  grant  the  prayer  of  this 
petition.  Even  in  the  case  mentioned  by  Erskine,  referred  to  by  Mr.  Gifford,  where 
the  mother  of  the  pupil  had  married  a  second  time,  it  was  [810]  only  on  the  ground 
that  the  person  claiming  the  child  was  the  tutor-testamentary  nominated  by  the  father 
to  act  in  the  event  of  the  death  or  marriage  of  the  mother  that  the  chila  was  taken 
from  her.  I  would  only  add,  that  in  refusing  the  petition,  I  do  not  proceed  upon  any 
unfitness  on  the  part  of  Mr.  Black  to  have  the  custody  of  the  child.  My  views  would 
be  just  the  same,  assiuning  him  to  be  as  fit  as  any  person  in  the  world  to  be  entrusted 
with  the  custody. 

Lord  Ardmillan.— I  have  nothing  to  add.  The  disposal  of  the  child  is,  I  think, 
very  much  in  the  discretion  of  the  Court.  Even  if  the  tutor-at-law  were  not  served, 
there  is  nothing  to  exclude  the  exercise  of  our  discretion,  and  it  could  only  be  on  clear 
grounds  that  the  Court  would  interfere.  Here,  however,  the  interposition  of  that 
gentleman  tends  to  support  us  in  refusing  the  prayer  of  this  petition.  He  is  quite 
entitled,  if  he  thinks  right,  to  protect  the  second  wife  of  his  late  brother  in  the  custody 
of  that  brother^s  child.  If  the  tutor^at-law  sees  no  reason  for  interfering,  and  still 
more  if  he  appears  to  resist  the  proposal  of  the  petitioner,  then  it  would  require  the 
statement  of  peculiar  and  unusual  circumstances  to  justify  the  removal  of  the  child 
from  the  custody  of  the  stepmother.  No  circumstances  of  the  kind  are  shewn  or  stated 
here,  and  it  is  probable  that  the  presenting  of  this  petition  may  be  attributed  to  the 
existence  of  some  family  feeling,  which  it  may  be  hoped  will  pass  away.  In  refusing 
it,  nothing  whatever  is  implied  against  the  motives  or  conduct  of  Mr.  Black. 

Lord  Curriehill  was  absent. 

This  interlocutor  was  pronounced  : — "  Having  advised  said  petition,  with  the  answers 
thereto  for  James  Ferguson,  No.  6  of  process,  and  heard  counsel  for  the  parties,  and 
it  having  been  stated  by  the  counsel  for  the  petitioner  that  he  agreed  to  the  case  being 
disposed  of  on  the  same  footing  as  if  the  service  of  the  tutor-at-law  had  been  completed, 
Refuse  the  petition  :  Find  the  petitioner  liable  to  the  respondent  in  expenses  :  Appoint 
an  account,  &c. 

Alexander  Giffxdrd,  S.S.C— Wiluam  Miller,  S.S.C.— Agenta 
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No.  156.  IV.  Macpherson,  810.    9  June  1866.     1st  Div.— Lord  Ormidale,  C. 

Keith  W.  Stewart  Mackenzie,  Pursuer. -G^jford—BaZ/our. 

Inverness  and  Aberdeen  Junction  Railway  Company,  Defenders.— 

Sol.-Gen,  Young— Clark— Lancaster. 

Railway — Lands  Clauses  Act  (Scotland),  18  Vict.  c.  17,  sects.  9  and  35 — Heir  of  Entail 
— Decree  Arbitral — Homologation, — By  the  Lands  Clauses  Act,  heirs  of  entail  are 
empowered  to  sell  portions  of  the  estate  required  for  the  formation  of  railways,  the 
price  to  be  ascertained  by  various  modes,  and,  inter  alia,  by  arbitration.  Sect.  35 
enacts  that  "  if,  when  the  matter  shall  have  been  referred  to  arbitration,  the  arbiters, 
or  their  umpire,  shall  for  three  months  have  failed  to  make  their  or  his  award,  the 
question  of  such  compensation  shall  be  settled  by  the  verdict  of  a  jury."  An  heir  of 
entail  entered  into  an  agreement  with  a  railway  company  in  reference  to  the  portions 
of  the  entailed  estate  required  by  the  company,  and  referred  the  amount  of  compensa- 
tion to  arbitration.  The  arbiter  accepted  of  the  reference,  and  pronounced  a  decree 
arbitral,  but  not  until  after  the  lapse  of  three  months  from  the  date  of  the  submis- 
sion. In  a  reduction  of  the  award  at  the  instance  of  the  next  heir  of  entail,  who 
had  been  a  party  to  the  reference, — Held  (1)  that  as  the  right  of  the  heir  to  sell  any 
portion  of  the  entailed  estate  depended  on  the  statute,  the  submission  was  to  be 
regarded  as  a  statutory  submission,  and  that  it  fell  on  the  lapse  of  the  three  months 
without  an  award  having  been  pronounced  ;  and  (2)  that  even  if  otherwise  unobjec- 
tionable, the  award  was  invalid,  in  respect  it  dealt  with  certain  fee-simple  lands,  and 
slumped  the  amount  payable  therefor  with  the  compensation  to  be  paid  for  the  en- 
tailed lands. 

Question^  Whether  it  is  competent  for  an  heir  of  entail  to  prorogate  the  period  within 
which,  by  the  Lands  Clauses  Act,  an  arbiter  must  make  his  award  of  the  amount  of 
compensation  payable  for  entailed  lands. 

In  1860  an  Act  was  obtained  for  making  the  Inverness  and  Ross-shire  Railway, 
which  embodied  as  part  thereof "  The  Lands  Clauses  Consolidation  Scotland  Act,  (1845)." 
The  line  of  the  railway  passed  through  the  lands  of  [811]  Brahan  and  others,  part  of 
the  entailed  e^states  of  Seaforth,  then  in  the  possession  of  the  Hon.  Mrs.  Stewart  Mac- 
kenzie, and  also  through  part  of  the  estate  of  Kildun,  which  belonged  in  fee-simple 
to  Keith  William  Stewart  Mackenzie,  Esq.,  who  was  next  heir  of  entail  to  Seaforth,  and, 
in  order  to  the  formation  of  the  railway,  it  became  necessary  for  the  company  to  acquire 
certain  portions  of  the  said  lands.  A  minute  of  agreement  was  entered  into,  of  date 
4th  andf  8th  January  1861,  between  the  Inverness  and  Ross-shire  Railway  Company 
(now  represented  by  the  Inverness  and  Aberdeen  Junction  Railway  Company),  of  the 
first  part,  and  K.  W.  Stewart  Mackenzie,  for  himself,  and  for  the  Hon.  Mrs.  Stewart 
Mackenzie,  and  Thomas  Mansfield,  accountant  in  Edinburgh,  her  trustee,  of  the  second 
part,  'for  facilitating  the  proceedings  for  ensuring  the  formation  of  the  railway,  and 
protecting  the  interests* of  the  second  parties,  whereby  the  parties,  after  agreeing  to 
certain  terms  and  conditions,  agreed  "  that  all  claims,  except  as  herein  before  reserved, 
of  compensation  to  be  paid  by  the  said  first  party  to  the  proprietrix  of  said  lands,  for 
the  lands  to  be  taken  for  the  purposes  of  the  said  railway  and  relative  works,  and  in 
respect  of  severance  and  all  consequential  damage  which  may  arise  from  such  works, 
shall  be  fixed  and  determined  by  Peter  Brown,  !^quire,  Linkwood,  as  sole  arbiter,  who 
shall  be  entitled  to  make  all  such  investigation  as  he  may  think  proper  for  enabling 
him  to  determine  the  matters  hereby  agreed  to  be  submitted  to  nim,  and  whatever 
award,  interim  or  final,  shall  be  pronounced  by  the  said  •Peter  Brown,  in  relation  to 
the  matters  aforesaid  or  any  of  them,  shall  be  final  and  binding  on  the  parties  hereto." 

On  22d  October  1862  the  arbiter  issued  an  award,  containing  the  following  find- 
ings : — ^"  First,  that  the  value  of  the  land  taken  and  occupied  by,  and  now  belonging 
to  the  said  Inverness  and  Aberdeen  Junction  Railway  Company,  including  two  feet 
outside  the  fence  of  the  company's  line,  from  the  lands  belonging  to  the  said  second 
parties,  or  in  which  they  are  respectively  interested,  for  the  said  company's  said  line  of 
railway,  is  £659,  15s.  5d.  sterling ;  and,  second,  that  the  compensation  for  damage  to 
the  remainder  of  the  said  lands,  by  severance  and  otherwise,  is  £46,  16s.  Id.  sterling ; 
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making  together  the  sum  of  £706,  lis.  6d.  sterling ;  but  declaring,  that  in  respect  of 
this  sum  so  decerned  in  favour  of  the  said  second  parties  for  their  respective  interests, 
they  shall  be  bound  to  allow  their  tenants,  during  the  currency  of  their  subsisting 
leases  (as  the  same  existed  at  Martinmas  1860),  the  following  annual  abatements  from 
their  rents  for  the  loss  of  land  occupied  by  the  railway  and  works,  viz.  to  V^iham  Mao- 
Gregor,  tenant  of  the  farm  of  Wrightfield,  the  sum  of  £5,  15s.  Sd.  sterling,  &c. ;  and 
in  case  the  said  lands  are  held  by  the  said  Honourable  Mrs.  Mary  Frederica  Elizabeth 
Stewart  Mackenzie,  or  Keith  William  Stewart  Mackenzie,  Esq.,  under  a  strict  entail,  or 
otherwise  under  disability,  I  decern  and  ordain  the  said  Inverness  and  Aberdeen  Junction 
Bailway  Ck)mpany  in  that  case,  immediately  upon  the  said  second  parties  gitinting  a 
valid  conveyance  in  favour  of  the  said  company,  to  consign  in  one  of  the  incorporated 
or  chartered  banks  in  Scotland  the  foresaid  sum  of  £706,  lis.  6d.  sterling,  which  con- 
signation shall  be  msAe  in  name  of  the  said  second  parties,  to  the  intent  that  it  may  be 
invested,  or  applied  by,  or  conform  to  the  orders  of  the  CJourt  of  Session,  in  terms  of  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845 ;  and  whereas  the  said  first  partjee' 
line  of  railway  passes  near  the  farm-bmldings  and  stackyard  of  the  said  second  parties' 
farm  of  Ealdun,  I  hereby  ordain  the  said  first  party  to  pay  annually  to  the  said  second 
parties  and  their  representatives  the  extra  premium  of  insurance  which  may  be  charged 
by  any  responsible  fire  insurance  company  in  respect  of  said  buildings  being  now 
situated  in  the  proximity  of  the  said  first  parties'  line ;  and  I  ordain  the  said  first  parties 
to  make  a  present  payment  of  £50  sterling  to  the  said  second  parties  for  the  expenses  of 
and  attendant  upon  a  change  of  the  site  for  the  [812]  stackyard  at  said  last  mentioned 
farm,  rendered  necessary  by  the  proximity  of  the  line  to  the  old  site  of  the  stackyard." 

Mrs.  Stewart  Mackenzie  died  on  28th  November  1862,  and  was  succeeded  by  Keith 
W.  Stewart  Mackenzie  as  heir  of  entail,  who,  on  27th  June  1863,  raised  this  action  of 
reduction  of  the  minute  of  agreement  and  decree  arbitral.  The  grounds  of  reduction 
were  substantially  as  follows : — (1)  That  by  the  Lands  Clauses  ConsoUdation  (Scotland) 
Act,  1845,  sect.  35,  it  is  enacted,  "  that  if,  when  the  matters  shall  have  been  referred  to 
arbitration,  the  arbiters,  or  their  umpire,  shall  for  three  months  have  failed  to  make 
their  or  his  award,  the  question  of  such  compensation  shall  be  settled  by  the  verdict  of  a 
jury  " ;  and  that  no  award  was  pronounced  in  the  submission  entered  into  between 
Mrs.  Mackenzie  and  the  Inverness  and  Boss-shire  Bailway  Company,  now  represented 
by  the  defenders,  within  the  statutory  period  of  three  months.  (2)  No  proceedings 
were  taken  for  having  the  value  and  amount  of  the  compensation  due  to  the  heirs  of 
entail  fixed,  in  terms  of  the  provisions  of  the  Lands  Clauses  Act,  in  the  case  of  parties 
under  disability.  Valuations  were  not  obtained  from  two  able  practical  valuators,  in 
terms  of  sect.  9  of  the  said  Lands  Clauses  Act.  (3)  The  part  of  Eildun  on  which  the 
farm;house  and  offices  and  stackyard  stand,  belongs  and  belonged  exclusively  to  the 
pursuer  in  fee-simple.  Mrs.  Stewart  Mackenzie  had  no  right  or  interest  in  this  portion 
of  Kildun.  The  arbiter,  therefore,  in  disposing  of  the  amount  payable  to  the  pursuer 
for  the  railway  passing  near  the  farm  buildings,  went  beyond  the  terms  of  the  sub- 
mission. (4)  That  the  decreet-arbitral  was  null,  in  respect  that,  in  awarding  the  sum  of 
£706,  lis.  6d.,  it  did  not  distinguish  between  the  portion  thereof  appHcable  to  the 
entailed  estate  and  that  appUcable  to  Eildun,  which  was  held  in  fee-simple. 

The  defenders  supported  the  decreet-arbitral,  on  the  following  grounds : — (1)  That 
the  submission  was  a  submission  at  common  law,  and  not  imder  the  Lands  Clauses  Act, 
and  did  not  fall  at  the  expiry  of  three  months.  (2)  That,  even  if  it  was  a  submission 
under  the  statute,  before  the  expiry  of  the  three  months  it  had  been  prorogated  or 
renewed  by  the  correspondence  and  actings  of  parties. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — *  Finds  (1)  that  the 
deed  of  agreement  containing  the  submission  sought  to  be  reduced  in  the  case  was 
entered  into  and  executed  on  the  4th  and  8th  of  tianuary  1861,  by  the  defenders,  on 
the  first  part,  and  the  pursuer  for  himself,  and  for  the  now  deceased  Mrs.  Stewart 
Mackenzie,  and  by  Mr.  Thomas  Mansfield,  on  the  second  part ;  (2)  that  by  said  sub- 
mission it  was  agreed  that  all  claims  of  compensation  (except  as  therein  reserved)  to  be 
paid  by  the  defenders  to  the  proprietrix  of  the  lands  of  Brahan  and  others,  in  the 
county  of  Boss,  for  the  lands  to  be  taken  for  the  purposes  of  the  defenders'  railway  and 
relative  works,  and  in  respect  of  severance  and  all  consequential  damage,  should  be 
fixed  and  determined  by  Mr.  Brown  of  Linkwood  as  sole  aroiter ;  (3)  that  the  lands  of 
Brahan  and  others,  so  far  as  the  said  Mrs.  Stewart  Mackenzie  was  proprietrix  thereof, 
were,  when  the  said  submission  was  entered  into,  and  have  been  ever  since,  held  under 
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the  fetters  of  a  strict  entail ;  (4)  that  no  claim  of  compensation  to  be  paid  by  the  defenders 
to  the  pursuer,  as  proprietor  in  fee-simple  of  any  part  of  the  lands  of  Kildun,  is  compre- 
hended by  said  submission  to  Mr.  Brown ;  (5)  that  the  decree-arbitral  bv  Mr.  Brown 
now  sought  to  be  reduced,  bearing  to  be  the  decreet-arbitral  under  said  submission,  was 
not  pronounced  or  issued  till  the  22d  October  1862,  nearly  two  years  after  the  time 
when  the  submission  itself  was  entered  into  and  executed ;  and  (6)  that  there  having 
been  no  prorogation  or  renewal  of  said  submission  by  the  parties  thereto,  it  had  fallen, 
and  the  powers  of  the  arbiter,  Mr.  Brown,  had  come  to  an  end  before  his  said  decree 
was  pronounced  and  issued :  Finds  further,  and  separately,  that  by  said  decree-arbitral 
Mr.  Brown  finds  that  there  is  due  to  the  pursuer  (although  no  claim  for  com-[813]-p^nsa- 
tion  as  due  to  him  was  submitted),  and  the  late  Mrs.  Stewart  Mackenzie,  for  their 
respective  interests  in  said  lands  of  Brahan  and  others,  the  a^egate  sum  of  £706, 
1  Is.  6A,  without  separating  and  distinguishing  how  much  thereofis  due  to  the  pursuer, 
and  how  much  to  Mrs.  Stewart  Mackenzie,  or  how  much  is  due  in  respect  of  lands 
held  under  the  entail,  in  which  alone  Mrs.  Stewart  Mackenzie  had  any  interest,  and 
that  portion  of  said  lands  called  Ealdun,  held  in  fee-simple,  in  which  the  pursuer  alone 
was  interested;  and  also  finds  that  said  decree-arbitral  was  never  adopted,  homolo- 
gated, or  acquiesced  in  either  by  Mrs.  Stewart  Mackenzie,  who  died  on  or  about  a  month 
after  its  date,  or  by  the  pursuer :  Finds  that  in  these  circumstances  the  said  submission 
is  no  longer  subsisting,  and  that  the  said  decree-arbitral  is  invaUd  and  ineflfectual,  and 
reducible  as  concluded  for  by  the  pursuer  :  Therefore  to  that  effect  and  extent  reduces, 
decerns,  and  declares  in  favour  of  the  conclusions  of  the  summons,  but  quoad  ultra 
(except  as  to  expenses)  assoilzies  the  defenders  and  decerns :  Finds  the  pursuer  entitled 
to  expenses ;  allows  him  to  lodge  an  account  thereof,  and  remits  it  when  lodged  to  the 
Auditor  to  tax  and  to  report."  * 

*  "  Note. — ^No  proof  was  asked  or  adduced  by  either  party  in  this  case,  and  by  the 
joint  note,  No.  142  of  process,  they  have  renounced  probation,  subject  to  an  admission 
of  the  genuineness  of  the  letters  and  documents  in  process,  and  that  certain  works 
were  made  '  in  consequence  of  the  formation  of  the  railway.'  It  is  not  said,  however, 
and  there  is  nothing  to  prove,  that  these  works  were  erected  in  consequence  of,  or  in 
reliance  upon,  the  decree  arbitral  in  dispute.  They  appear  rather  to  relate  to  these 
matters  contained  in  the  agreement  (which  also  contains  the  submission)  not  brought 
under  reduction. 

*"  The  specific  findings  set  out  in  the  interlocutor  sufficiently  indicate  the  grounds 
of  judgment.  They  substantially  resolve  into  these  propositions  :  1st,  That  the  sub- 
mission had  fallen  before  the  decree-arbitral  in  dispute  was  pronounced  and  issued  ;  2d, 
That  even  if  it  could  be  held  that  the  submission  had  not  so  fallen,  the  arbiter  having 
exceeded  his  powers,  his  decree  is  reducible  ;  and  3d,  That  there  are  no  circumstances 
relevant  or  sufficient  to  shew  that  the  decree-arbitral  had  been  so  adopted  or  homolo- 
gated or  acquiesced  in  as  to  bar  the  pursuer  from  now  challenging  it,  and  insisting  for 
its  reduction  in  the  present  action. 

"  1.  It  cannot  be  doubted,  and  accordingly  was  not  disputed  at  the  debate,  that 
as  a  general  rule  an  heir  in  possession  of  an  entailed  estate  is  not  entitled  to  sell  or  dispose 
of  any  part  of  it,  except  so  far  as  permitted  by  the  entail  itself,  or  authorised  by  Act 
of  Parliament.  Neither  was  it  disputed,  and  at  any  rate  it  is  proved  by  the  titlenleeds 
in  process,  that  the  heir  in  possession  for  the  time  of  the  entailed  lands  of  Brahan  and 
others,  being  those  in  question,  had  no  authority  under  the  entail  itself  to  sell  or  dispose 
of  any  portion  thereof  to  the  defenders,  and  that  such  authority  was  to  be  found  only 
in  the  railway  Acts,  and  especially  the  '  Lands  Clauses  Consolidation  Act  (1845).' 
By  the  6th  and  7th  sections  of  that  Act,  the  defenders  were  entitled  to  purchase,  and 
the  late  Mrs.  Stewart  Mackenzie  was  empowered  to  sell,  such  portion  of  her  entailed 
estate  as  was  necessary  for  the  defenders'  railways  ;  but  in  regard  to  the  compensation 
to  be  given  therefor,  it  is  provided  by  the  9th  section,  that  in  the  case  of  lands  to  be 
taken  from  a  party  like  Mrs.  Mackenzie  under  disabiUty,  and  not  having  the  power 
to  sell,  except  under  the  railway  Acts,  that  unless  the  same  shall  have  been  determined 
*  bv  the  Sheriff,  or  by  the  verdict  of  a  jury,  or  by  arbitration,  or  by  the  valuation  of  a 
valuator  appointed  by  the  Sheriff,'  it  shall  not  be  less  than  shall  be  determined  by  *  two 
able  practical  valuators,'  appointed  by  the  parties.  The  power  of  the  Sheriff,  or  of  a 
jury,  or  of  a  valuator  or  valuators,  was  not  involved  in  the  pre^nt  instance.  Nor 
can  it  be  maintained,  as  the  defenders  have  attempted  to  do,  that  the  rights  of  parties 
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[814]  The  defenders  reclaimed,  and  argued ; — ^The  arbitration  is  not  a  statutory  one, 
and  this  being  so,  the  submission  did  not  expire  by  the  lapse  of  three  [815]  months  with- 

have  been  settled  under  arbitration,  unless  the  decree-arbitral  under  challenge  can  be 
shewn  to  be  of  the  statutory  character,  and  conform  to  the  statutory  provisions. 
What,  then,  are  the  provisions  ]  By  the  24th  section  of  the  Act,  the  mode  of  proceeding 
'  when  any  question  of  disputed  compensation  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  authorised  or  required  to  be  settled  bv  arbitration,  shall  have 
arisen,'  is  set  out ;  and  by  the  35th  section  it  is  [814]  enacted  that  if, '  when  the  matter 
shall  have  been  referred  to  arbitration,  the  arbiters  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  the  question  of  such  compensation  shall 
be  settled  by  the  verdict  of  a  jury,  as  hereafter  provided.'  In  the  present  instance  the 
fact  is  undoubted  that  the  arbiter  failed  to  make  his  award  within  three  months,  and 
therefore  it  is  clear  that  his  award  or  decree-arbitral  which  was  not  issued  or  pronounced 
till  nearly  two  years  after  the  submission  to  him  had  been  entered  into,  is  invalid,  in 
respect  that  the  submission  had  long  previously  fallen. 

**  2.  Even  if  it  could  be  held  that  the  submission  was  subsisting  at  the  time  Mr. 
Brown  pronounced  and  issued  his  decree,  that  decree  would,  in  the  opinion  of  the  Lord 
Ordinary,  be  invalid,  in  respect  of  the  compensation  awarded  by  it  being  found  to  be  due 
to  the  pursuer  for  lands  belonging  to  and  neld  by  him  individually  in  fee-simple,  as  well 
as  to  tne  late  Mrs.  Stewart  Mackenzie,  for  lands  belonging  to  and  held  by  her  under 
the  fetters  of  a  strict  entail.  It  is  manifest,  on  the  face  of  the  submission,  that  the 
arbiter  had  no  power  to  award  compensation  to  any  party  except  Mrs.  Mackenzie, 
as  proprietrix  of  the  entailed  lands  of  Brahan  and  others ;  but  notwithstanding,  the 
compensation  awarded  by  him  to  the  pursuer,  as  well  as  Mrs.  Mackenzie,  is  stated  in 
one  sum,  and  had  relation  to  the  lands  belonging  to  and  held  by  the  pursuer  in  fee- 
simple,  as  well  as  the  entailed  lands  belonging  to  Mrs.  Mackenzie.  Nor  is  it  possible  to 
separate  and  distinguish  how  much  of  the  compensation  awarded  appUes  to  the  one  and 
the  other  portions  of  lands,  and,  of  course,  the  statutory  provisions  touching  the  manner 
in  which  the  compensation  obtained  from  a  railway  company,  in  respect  of  entailed 
lands  taken  and  injured  by  them,  should  be  disposed  of,  are  rendered  unworkable. 
The  result  is  that  the  arbiter  must,  in  the  opinion  of  the  Lord  Ordinary,  be  held  to  have 
exceeded  his  powers,  and  that  his  decree-arbitral  is  for  that  reason  invalid. 

"  3.  Nor  aoes  the  Lord  Ordinary  think  that  sufficient  has  been  established  to  shew 
that  the  submission  was  prorogated  or  renewed,  or  that,  by  adoption  or  homologation, 
or  other  acts  and  conduct,  the  pursuer  has  barred  himself  from  now  challenging  the 
validity  of  Mr.  Brown's  award  ;  and  in  arriving  at  this  conclusion,  the  Lord  Ordinary 
has  not  overlooked  the  case  which  was  cited  to  him,  on  the  part  of  the  defenders,  of  the 
Caledonian  Railway  Company  v.  Lockhart,  March  1860,  3  Macqueen's  Appeals,  808, 
where  it  was  held  by  the  House  of  Lords  that  parties  are  not  by  the  railway  Acts  pro- 
hibited from  enlarging  the  time  for  an  arbiter  making  his  award.  That  there  was  any 
formal  prorogation  or  renewal  of  the  submission  is  not  alleged  ;  but  it  was  maintained 
by  the  defenders  at  the  debate,  that  it  must  be  held  in  law  to  have  been  prorogated  or 
renewed  by  the  actings  of  the  parties.  What  the  defenders  precisely  mean  by  this  is 
not  very  clear  from  their  statements  and  pleas  on  record.  But  the  Lord  Ordinary 
cannot  find  in  the  admissions  of  parties,  or  in  the  correspondence  and  other  writings 
in  process,  anything  sufiicient  to  warrant  him  in  giving  effect  to  the  defenders'  con- 
tention in  any  reasonable  view  that  can  be  taken  of  it  (1)  The  correspondence  which 
appears  to  have  passed  before  the  submission  was  entered  into  can  obviously  have  no 
bearing  on  the  present  question.  (2)  What  is  called  the  supplementary  agreement  is 
equally  irrelevant,  as  the  pursuer  does  not  in  this  action  seek  to  reduce  either  the 
original  or  supplementary  agreement.  He  has  challenged  the  validity  of  the  sub- 
mission in  the  original  agreement  alone.  (3)  In  regard  to  the  correspondence  which 
passed  subsequent  to  the  lapse  of  three  months  after  the  date  of  the  submission,  or 
after  the  decree-arbitral  was  issued,  the  Lord  Ordinary  can  see  nothing  to  warrant  him 
in  holding  either  that  the  submission  was  prorogated  or  renewed,  or  that  the  decree- 
arbitral  was  adopted,  homologated,  or  acquiesced  in.  On  the  contrary,  he  observes 
from  the  correspondence  that  objection  was  from  an  early  period  taken  to  the  com- 
petency of  the  submission,  the  regularity  of  the  proceedings  under  it,  and  the  validity 
of  the  decree-arbitral,  anything  of  the  nature  of  approach  being  connected  with  pro- 
posals for  a  settlement  which  were  never  acceded  to.    And  (4)  the  note  by  Mr.  Brown^ 
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out  an  award  *  But  even  if  a  statutory  submission,  it  did  not  expire,  as  the  parties  by 
their  actings  prorogated  the  time  for  decision,  and  a  formal  prorogation  was  not  neces- 
sary.t  Supposing  the  price  is  not  fixed  by  the  Sheriff,  or  a  jury,  or  arbiter,  all  that  the 
statute  enacts  is  that  it  shall  not  be  less  than  what  two  practical  men  would  give.  The 
idea  of  sect.  9  is  to  protect  the  interests  of  substitute  heirs  against  the  power  given  to 
heirs  of  entail  to  sell.  Here  the  price  has  not  been  fixed  by  any  of  the  statutory  modes ; 
all  that  has  been  done  is  an  agreement  to  refer  the  price  to  Brown,  who  can  competently 
proceed  to  ascertain  the  value.  The  error  of  allowing  Brown  to  include  a  small  portion 
of  the  fee-simple  lands  in  the  award  was  occasioned  by  the  pursuer  himself,  and  he  is 
not  entitled  to  found  on  the  error. 

Argued  for  the  pursuer  ; — The  statute  gives  heirs  of  entail  power  to  sell  lands  to  a 
railway  company,  but  this  must  be  done  conformably  to  the  statute.  Here  the  decree 
is  not  binding,  because  all  the  statutory  requisites  have  not  been  complied  with.  The 
arbitration  entered  into  was  not  a  common  law  arbitration.  This  is  evident  from  sect. 
9,  where  arbitration  is  spoken  of  in  conjunction  with  the  other  modes  of  ascertaining 
the  value  there  pointed  out,  and  that  this  is  a  statutory  process  is  to  be  inferred,  because 
it  is  one  of  the  modes  provided  for  protecting  the  interests  of  substitute  heirs.  A 
statutory  arbitration  falls  on  the  lapse  of  three  months,  and  here  there  was  no  vaUd 
prorogation  of  the  time.  There  was  no  act  or  writing  within  the  three  months  founded 
on  as  a  prorogation,  and  no  act  or  writing  after  the  three  months  could  constitute  a 
prorogation.  The  renewal  must  be  conform  to  the  requirements  of  the  original  sub- 
mission, but  there  is  nothing  of  that  kind  here.  But  there  is  no  evidence  of  any  renewal 
at  all.  Further,  the  arbiter  has  embraced  in  his  decree  certain  lands  which  were  not 
within  the  submission.  Even  if  these  lands  were  embraced,  or  had  been  brought 
within  the  submission,  the  decree  is  bad,  because  there  is  no  separation  of  the  value. 
The  compensation  awarded  to  tenants  by  way  of  deduction  is  a  matter  with  which 
the  arbiter  had  nothing  to  do.J 

At  advising, — 

Lord  President.— This  is  an  action  brought  by  Keith  Stewart  Mackenzie,  [816]£8q-) 
of  Seaforth,  as  heir  of  entail  in  possession  of  the  estates  of  Seaforth  and  others,  for  the 
purpose  of  reducing  and  setting  aside  a  certain  minute  of  agreement  and  submission, 

the  arbiter,  No.  22  of  process,  by  which  he  attempts  to  separate  and  distinguish  the 
compensation  stated  in  aggregate  in  his  decree-arbitral  into  two  sums,  one  applicable 
to  the  entailed  lands  which  l^longed  to  Mrs.  Mackenzie,  [815]  &^d  the  other  to  the 
unentailed  lands  belonging  to  the  pursuer,  is  plainly  of  no  effect,  being  dated  so  recently 
as  the  8th  of  January  1864,  after  the  present  action  had  been  served  and  called  in 
Court,  and,  moreover,  having  been  obtained  by  the  defenders  alone,  without  the  know- 
ledge or  authority  of  the  pursuer. 

"  The  cases  of  Laing  v.  the  Caledonian  B^ilway  Company,  19th  January  1850, 12  D. 
481 ;  Anderson  v.  the  Deeside  Railway  Company,  3d  June  1853,  15  D.  713 ;  the 
Glasgow  and  Barrhead  Railway  Company  v.  the  Nitshill  Coal  Company,  5th  August 
1850,  7  Bell's  Appeals,  325 ;  and  the  iNorth  British  Railway  Company  v.  Renton, 
15th  January  1864,  2  Macpherson,  p.  442,  were  cited  in  the  course  of  the  debate.  The 
Lord  Ordinary  does  not  find  in  these  cases  anything  to  controvert,  but  much,  especially 
in  the  case  of  the  North  British  Railway  Company  v.  Renton,  to  confirm  the  views  on 
which  he  has  proceeded  in  deciding  the  present  case. 

"  Various  points  were  noticed  and  discussed  in  the  course  of  the  debate,  and  particu- 
larly the  competency  of  the  mode  in  which  the  matter  of  insurance  and  the  claims  of  the 
tenants  are  dealt  with  in  the  decree-arbitral ;  but  as  these  matters  are  not  distinctly 
raised  in  the  record,  and  might  require  to  be  cleared  up  in  proof  in  some  respects,  the 
Lord  Ordinary  has  not  founded  his  judgment  upon  them.  And  in  regard  to  the  con- 
clusion by  the  pursuer  for  the  expenses  incurred  by  him  in  the  submission  proceedings, 
the  Lord  Ordinary  has  to  remark  that  nothing  was  said  at  the  debate  in  support  of  that 
conclusion  ;  and  at  any  rate  the  pursuer,  by  his  own  conduct  in  the  course  of  the  sub- 
mission, has,  in  the  opinion  of  the  Lord  Ordinary,  forfeited  all  claim  which  he  might 
otherwise  have  had  to  such  expenses." 

*  Caledonian  Railway  v.  Lockhart,  19  D.  527,  Lord  Ivory's  opinion. 

t  lb. ;  Tyerman  v.  Smith,  June  6,  1856,  25  L.  J.  (Q.  B.)  359 ;  Lord  Curriehill  in 
Lockhart's  case  ;  Fleming  v.  Wilson,  &c.,  July  7, 1827,  5  S.  906. 

X  North  British  Railway  Company  v.  Renton,  ante,  vol.  ii.  442. 
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and  decreet-arbitral,  relative  to  the  consideration  to  be  given  by  the  Inverness  and 
Aberdeen  Junction  Railway  Company  for  certain  lands  acquired  by  the  latter  for  the 
purposes  of  that  undertaking.    It  appears  that  the  parties,  the  railway  company,  on 
the  one  hand,  and  Mrs.  Stewait  MacKenzie,  then  heiress  of  entail  in  possession  of  the 
said  lands,  and  the  present  heir  of  entail  acting  for  her,  entered  into  an  agreement 
in  reference  to  the  lands  to  be  acquired  by  the  railway  company,  and  in  that  agreement 
there  is  a  submission  to  Mr.  Peter  Brown  to  fix  the  compensation  to  be  given.     Certain 
claims  were  reserved,  and  then  the  minute  proceeds  that  all  claims,  **  except  such  as 
are  hereinbefore  reserved,  of  compensation  to  be  paid  by  the  said  first  party  to  the 
proprietrix  of  the  said  lands,  for  the  lands  to  be  taken  for  the  purposes  of  the  said  railway, 
and  relative  works,  and  in  respect  of  severance,  and  all  consequential  damage  which 
might  arise  from  such  works,  should  be  fixed  and  determined  by  Peter  Brown,  Esq., 
of  Linkwood,  as  sole  arbiter,"  &c.    That  deed  of  agreement  and  submission  is  signed 
by  the  pursuer  in  this  action  for  himself,  and  as  specially  authorised  by  the  heiress  of 
entail.    The  submission  was  entered  into  in  January   1861.     Certain  proceedings 
took  place  before  Mr.  Brown,  the  arbiter,  and  then  there  was  a  supplementary  agree- 
ment in  December  of  that  year,  in  reference  to  certain  accommodation  works  and 
otherwise,  but  not  having  reference  to  the  compensation  to  be  paidfor  the  lands  acquired. 
Mr.  Brown,  in  October  1862,  issued  his  award,  whereby  he  fixed  the  value  of  the  land 
that  was  taken  and  occupied  by  the  railway  company,  and  he  found  "  first,  that  the 
value  of  the  land  taken  and  occupied  by,  and  now  belonging  to  the  said  Inverness  and 
Aberdeen  Railway  Company,  is  £659,  15s.  5d.  sterling;  and  second,  that  the  coid> 
pensation  for  damage  to  the  remainder  of  the  said  lands,  by  severance  or  otherwise, 
is  £46,  16s.  Id.,  making  together  the  sum  of  £706,  lis.  6d.  sterhng;  but  declaring 
that  in  respect  of  this  sum  so  decerned  in  favour  of  the  said  second  parties  for  their 
respective  interests,  they  shall  be  bound  to  allow  their  tenants,  during  the  currency 
of  their  subsisting  leases,  the  following  annual  abatements,"  &c.    And  then  he  directs 
that  in  case  the  lands  so  held  b^  Mrs.  Stewart  Mackenzie  are  under  strict  entail,  the 
said  sum  of  £706  be  consimed  m  terms  of  the  statute,  and  that,  if  not  imder  entail, 
they  shall  be  paid  over.    Mr.  Stewart  Mackende  has  brought  a  reduction  of  these 
proceedings,  and  the  grounds  of  reduction  are  mainly  two.    In  the  first  place,  it  is 
said  that  the  submission  was  a  statutory  submission  under  the  Lands  Clauses  Act,  and 
as  such  expired  at  the  termination  of  three  months, — that  is,  on  8th  April  1861 ;  and, 
therefore,  that  all  that  followed  on  and  after  that  date  was  of  no  avail,  and  consequently 
the  decreet-arbitral  must  be  set  aside.     He  says,  secondly,  in  substance,  that  this  decreet- 
arbitral  comprehended  the  compensation  to  be  given  not  only  for  the  entailed  lands  of 
which  Mrs.  Mackenzie  was  heiress,  but  also  that  it  comprehended  the  compensation  for 
certain  fee-simple  lands  which  were  not  included  in  the  submission.    The  Lord  Ordinary 
has  sustained  both  these  grounds.     In  reference  to  the  first  of  them,  it  was  contended, 
in  the  first  place,  that  it  was  not  a  statutory  submission  under  the  Lands  Clauses  Act, 
there  having  been  no  notices  to  take  the  land ;  that  it  makes  no  reference  to  the  Lands 
(Causes  Act,  and  is  not  to  be  regarded  as  under  the  provisions  of  that  Act,  but  of  a  diffei^ 
ent  character,  which  the  parties  might  or  might  not  enter  into  ;  and  further,  that  even 
supposing  it  to  be  under  the  Lands  Clauses  Act,  it  was  perfectly  competent  for  parties, 
after  the  expiration  of  the  three  months,  to  renew  or  prorogate, — for  the  words  were 
used  indiscnminately  in  the  argument, — ^and  that  they  had  done  this,  and  consequently 
the  j udgment  of  the  arbiter  was  unimpeachable  in  point  of  t i me.    In  regard  to  the  second 
groimd,  it  is  said  that  the  relative  values  of  the  fee-simple  lands,  and  of  the  entailed 
lands,  have  been  considered  subsequently  by  the  arbiter,  and  that  he  fixed  that  a  trifling 
sum  was  due  for  the  unentailed  estate ;  and  that  the  amount  was  easily  separable, 
and  might  be  separated  either  by  taking  what  the  arbiter  had  done,  or  taking  some 
other  co\u*se  to  ascertain  the  sum.    In  regard  to  the  first  ground  of  challenge,  there 
can  be  no  doubt  that  this  being  an  entailed  estate,  there  was  a  power  under  the  statute 
to  sell.    The  railway  company  were  authorised  to  acquire,  and  by  the  Lands  Clauses 
Act  the  heir  of  entail  is  enabled  to  sell.     Perhaps  it  might  eflfectually  be  contended 
that  if  notices  are  served  in  terms  of  the  [817]  statute  on  an  entailed  proprietor,  that 
is  tantamoimt  to  a  sale,  because  it  has  been  held  that  the  principle  of  the  statute  is, 
that  if  the  lands  are  within  the  prescribed  boundaries  of  the  railway  Act,  the  statute 
is  a  tender  of  the  lands  to  the  railway  company,  and  that  the  notice  to  take  is  an  accept- 
ance of  that  tender.    That  was  the  doctrine  laid  down  by  Lord  Fidlerton  in  the  case 
of  Laing.     But  in  tliis  case  there  was  no  statutory  notice  ;  but  though  there  were  not. 
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it  was  perfectly  competent  to  sell.  The  question  then  comes  to  this,  that  the  statute 
prescribes  that  the  price  or  compensation  shall  be  ascertained  in  a  particular  mode. 
Submission  is  one  of  those  modes,  and  that  mode  was  resorted  to  in  this  case ;  but 
then  the  submission  failed.  I  think  there  is  no  doubt  the  period  expired  on  8th  April 
1861.  But  the  question  has  been  raised,  was  it  competent  for  the  parties  to  prorogate 
or  renew  the  submission  ?  The  case  of  Lockhart  v.  the  Caledonian  Eailway  Company 
has  been  referred  to, — a  case  which  underwent  a  good  deal  of  discussion  in  this  Court 
and  in  the  House  of  Lords.  But  in  the  case  of  Lockhart  the  question  did  not  arise  as 
with  an  entailed  proprietor.  No  doubt  the  estate  of  Lee  and  Camwath  was  an  entailed 
estate ;  we  know  that  from  other  sources.  It  was  proposed  at  a  later  stage  to  introduce 
a  plea  to  the  effect  that  being  an  entailed  estate  it  was  placed  imder  certain  conditions, 
but  that  was  incompetent,  and  the  case  was  expressly  dealt  with  as  if  it  were  a  fee- 
simple  estate.  In  this  case  there  is  no  renewal  of  the  submission,  and,  in  my  view  of 
the  case,  it  is  unnecessary  to  inquire  whether  an  entailed  proprietor  could,  or  could 
not,  enter  into  a  renewal  of  the  submission,  or  whether  other  modes  might  be  resorted 
to  after  the  lapse  of  three  months.  I  do  not  think  it  necessary  to  inquire  into  that, 
because  I  am  quite  satisfied  that  on  the  face  of  these  proceedings  there  is  nothing  that 
can  sustain  the  allegation  of  a  renewal  of  the  submission.  I  therefore  think  the  time 
had  expired,  and  that  the  submission,  whether  it  be  competent  to  renew  it  or  not,  was 
not  renewed.  Then,  on  the  second  ground,  I  think  there  is  an  insuperable  objection. 
The  decreet-arbitral  deals  with  the  interests  both  of  the  heir  of  entail,  and  of  the  heiress 
in  possession,  and  also  with  the  interests  of  the  fee-simple  proprietor.  They  are  separate 
in  the  submission,  but  in  the  decreet-arbitral  they  are  slumped  together.  Mr.  Lancaster 
endeavoured  to  make  out  that  he  did  not  deal  with  both,  but  I  do  not  think  that  can 
be  successful  in  this  case,  because  the  decreet-arbitral  itself  states  that  the  compensation 
to  be  paid  to  the  second  parties  in  the  lands  in  which  they  are  respectively  interested 
is  £659  and  £46,  declaring  that  ii^  respect  of  the  said  sum  so  decerned  for  the  said  second 
parties  shall  be  bound  to  allow  their  tenants  the  abatements  specified.  Now,  then, 
that  appears  to  me  to  make  it  very  clear  that  these  sums  were  slumped ;  that  the 
arbiter  has  not  given  forth  his  award  in  proper  form ;  that  it  was  not  competent  for 
him  to  deal  with  the  matter  in  that  way ;  and  it  is  not  clear  what  the  relative  proportions 
were.  We  do  not  know  what  portion  of  these  belonged  to  the  heir  of  entail,  and  it  is 
wholly  incompetent  to  mix  up  the  right  of  the  heir  of  entail  with  something  else,  in 
order  to  imdergo  some  partition  by  some  unknown  mode,  for  the  arbiter  does  not 
explain  it  himsdf.  That  is  a  blot  which  is  incurable  by  the  arbiter  now ;  and  on  these 
two  grounds  I  think  the  Lord  Ordinary  has  arrived  at  a  right  conclusion. 

Lord  Currishill. — ^I  am  entirely  of  the  same  opinion. 

Lord  Deas. — ^I  concur  in  what  I  understand  to  be  involved  in  the  opinion  delivered 
by  your  Lordship,  that  an  heir  of  entail,  although  having,  by  force  of  the  statute,  the 
power  to  sell,  cannot  fix  the  price  like  a  fee-simple  proprietor,  but  can  only  do  so  in  one 
or  other  of  the  modes  pointed  out  by  the  statute.  The  reasons  for  that  opinion  I  had 
occasion  to  express  in  the  case  of  Lockhart,  and  I  need  not  repeat  them  here.  I  was 
wrong  there  in  holding  that  the  case  was  to  be  dealt  with  as  a  case  with  an  entailed 
proprietor,  because  that  was  found  not  to  be  within  the  record,  but  nothing  was  said 
either  here  or  in  the  House  of  Lords  against  the  view  which  I  there  expressed,  that  an 
heir  of  entail  cannot  act  as  a  fee-simple  proprietor,  but  can  only  act  under  the  statute. 
The  consequence  is,  that  an  heir  of  entail  could  not  enter  into  this  submission  unless 
it  be  regarded  as  a  statutory  submission.  If  it  be  a  statutory  submission  it  falls  by  the 
lapse  of  three  months,  unless  prorogated,  or  subsequently  renewed.  It  may  be  a 
question  whether  an  heir  of  entail  could  renew  the  submission,  or,  at  all  events,  whether 
he  could  renew  it,  not  from  three  months  to  three  months,  but  for  an  indefinite  period. 
But  it  is  not  [818]  necessary  to  go  into  such  questions,  because  I  am  clearly  of  opinion 
that  there  was  here  no  prorogation  of  this  submission,  and  no  renewal  of  it,  supposing 
it  to  have  been  capable  of  either  the  one  or  the  other.  That,  then,  is  the  first  ground, 
as  your  Lordship  has  stated. 

The  second  ground  is  of  itself  conclusive,  and  really  supersedes  the  first,  because, 
whether  the  submission  was  a  statutory  submission,  or  a  common  law  submission, 
it  was  exhausted  by  the  decreet-arbitral.  The  decreet-arbitral  bears  in  express  terms 
to  be  a  final  one  of  all  matters  involved  in  the  submission.  We  find  this  in  the  very 
body  of  the  decreet,  and  after  that,  whether  it  was  a  statutory  submission  or  a  common 
law  submission,  the  arbiter  was  functus,  and  could  do  no  more. 
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That  only  leaves  the  question  whether  the  decreet-arbitral  is  objectionable  in  its 
terms.  The  decreet-arbitral  awards  the  price  of  the  ground  taken  in  slump,  and  it  is 
not  disputed  that  the  lands  under  submission  were  partly  entailed,  and  partly  fee- 
simple.  That  award  is  plainly  inextricable,  because  there  is  no  possibility  of  knowing 
how  much  would  fall  to  be  consigned,  if  consignation  came  to  be  made  under  the 
Entail  Acts,  and  no  mode  of  ascertaining  the  sum  to  be  laid  out  for  the  benefit  of  the 
entailed  estate,  in  the  manner  which  these  Acts  provide.  In  short,  the  decreet^rbitral 
is  inextricable  without  the  aid  of  the  second  decreet-arbitral.  which  is  altogether  an 
incompetent  and  inept  proceeding. 

It  appears  to  me  that  whatever  view  you  take  of  the  case,  whether  as  arising  upon  a 
statutory  submission,  or  common  law  obligation,  and  even  supposing  the  submission 
had  been  competently  prorogated  or  renewed,  yet,  as  the  arbiter  had  exhausted  his 
powers  by  the  decreet-arbitral  of  October  1862,  and  the  whole  matter  is  inextricable, 
this  decreet-arbitral  cannot  stand.  It  does  not  much  matter  whether,  in  regard  to 
the  lands  held  in  fee-simple,  the  power  to  award  a  sum  for  them  was  comprehended 
in  the  submission  or  not ;  the  result  would  be  the  same.  Perhaps  the  Lord  Ordinary 
is  right  in  holding  they  are  not  comprehended ;  but  the  material  point  is,  that  there 
is  a  slump  sum  awarded  for  both,  and  that  there  is  no  way  of  dividing  it.  I  need  not 
say  that  the  objection  is  one  which  cannot  be  met  by  any  personal  exception,  because  the 
question  is  one  with  an  entailed  estate  and  the  successive  heirs  of  entail.  What  parti- 
cular reason  or  equity  there  may  be  in  taking  these  objections  to  the  decreet-arbitral, 
we  do  not  know.  There  may  or  may  not  be  equitable  reasons  for  wishing  to  get  quit 
of  the  decreet-arbitral ;  we  have  nothing  to  do  with  that.  We  can  only  go  on  the 
matter  of  law  that  the  decreet-arbitral  is  inept  and  inextricable,  so  that  we  cannot  give 
effect  to  it. 

I  may  add,  that  as  the  submission  seems  to  be  part  of  a  general  agreement,  there 
may  be  a  Question  how  far  the  agreement  stands  good  after  the  submission  has  fallen. 
But  with  that  also  we  have  here  nothing  to  do. 

Lord  Ardmillan. — I  am  of  the  same  opinion.  Probably  the  last  ground  that  has 
been  adverted  to  is  sufficient  to  dispose  of  the  case,  but  I  am  also  of  opinion  that  on 
the  first  ground  this  decreet-arbitral  must  be  set  aside.  The  pursuer  and  his  mother 
were  both  heirs  of  entail,  and  could  not  sell  unless  empowered  by  statute.  The  statute 
protects  the  interest  of  succeeding  heirs,  and  there  is  a  specific  enactment  in  regard 
to  fixing  the  price,  that  although  the  heir  of  entail  is  empowered  to  sell,  he  is  not  em- 
powered to  sell  at  his  own  price.  The  price  must  be  ascertained  by  an  arbiter,  or  by 
the  verdict  of  a  jury.  If  it  is  clear  that  this  award  was  not  pronounced  in  terms  of  the 
statute,  then  the  decreet-arbitral  is  of  no  avail.  The  heir  of  entail  can  enter  into  no 
agreement  to  fix  the  price  at  his  own  hand,  and  he  could  not  in  a  common  law  reference 
for  that  purpose.  He  must  enter  into  a  statutory  submission,  because  it  is  only  by 
force  of  statute  he  could  sell  at  all,  and  it  is  only  by  the  mode  provided  by  statute  that 
the  price  could  be  fixed.  Then  if  the  period  has  elapsed,  the  question  arises,  could  the 
heir  of  entail  renew  the  statutory  submission  ?  Now,  on  that  question  I  do  not  think 
it  necessary  to  say  anything.  That  is  a  question  of  some  nicety,  and  it  is  not  disposed 
of  in  the  case  of  the  Caledonian  Company  either  in  this  Court,  or  in  the  House  of  Lords. 
And  although  I  have  considered  it  a  good  deal,  and  have  an  inclination  to  an  opinion, 
I  give  no  opinion,  because  I  feel  quite  satisfied  that  if  the  heir  of  entail  can  renew  a 
submission,  he  must  do  it  in  terminis  ;  he  must  do  it  by  express  words ;  he  must  do  it 
by  contract,  and  leave  no  doubt  he  has  done  it.  Now,  although  here  the  conduct  of 
parties  has  been  such  as  might  well  have  raised  some  questions  of  personal  bar,  or  other- 
wise, had  it  been  the  case  of  a  fee-simple  proprietor,  I  am  [819]  of  the  same  opinion  as 
your  Lordships,  that  there  was  never  any  renewal  of  this  submission.  On  the  second 
ground  it  seems  to  me  that,  however  unfortunate  it  may  be,  the  award  is  quite  inex- 
tricable, as  dealing  partly  with  lands  that  are  entailed,  and  partly  with  lands  that  are 
unentailed.  Whether  the  unentailed  lands  were  or  were  not  included  in  the  reference, 
is  not  a  matter  of  much  importance.  If  not  included  in  the  reference,  then  the  arbiter 
has  bv  his  award  brought  into  the  reference  an  extraneous  matter,  and  scattered  his 
award  without  discrimination,  so  that  you  do  not  know  how  to  ascertain  the  proportions. 
If  it  was  within  the  reference,  then  the  arbiter,  in  fixing  the  price  of  two  different  estates, 
one  of  which  was  under  the  strict  fetters  of  an  entail,  while  the  other  was  not,  has  given 
you  no  means  of  distributing  that  price  between  these  two  estates.  Whether  it  might 
be  possible  to  have  gone  to  the  arbiter  to  get  that  done,  is  a  question  we  cannot  deal 
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with.  Confessedly  it  was  not  done ;  the  arbiter  has  pronounced  a  final  award,  and 
is  not  now  in  a  condition  to  do  anything.  At  all  events,  that  mode  of  extricating 
the  matter,  even  if  practicable,  is  questionable ;  and  it  is  only  by  adopting  the  mode 
prescribed  by  the  statute  that  parties  can  proceed  regularly  and  competently  to  fix 
the  price. 

This  interlocutor  was  pronounced  : — "  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note :  Find  the 
reclaimers  Uable  to  the  respondents,  pursuers,  in  additional  expenses,"  &c. 
Colin  Mackenzie,  W.S.— H.  &  A.  Inglis,  W.S.— Agents. 


No.  157.  IV.  Macpherson,   819.     12  June   1866.     1st  Div.— Lord  Bar- 

caple,  C. 

WiLLiA^i  Scxyrr  and  Others,  Pursuers. —ffi^ord. 
Henry  Home  Drummond  and  Another,  'Defenders.— Fraser—Dimcan. 

Road — Right  of  Wai^ — Terminus  at  Seashore — Issues, — Form  of  issue  in  an  action  of 
right  of  way,  where  it  was  disputed  that  one  of  the  termini  which  was  at  the  seashore 
was  a  public  place. 

See  Darrie  v,  Drummond,  ante,  vol.  iii.  p.  496. 

This  was  an  action  at  the  instance  of  certain  fishermen  and  residenters  in  Coldingham 
against  Mr.  Home  Drummond  of  Northfield  and  his  tenant,  brought  to  have  it  deaared 
that  certain  roads  leading  from  or  near  the  town  or  village  of  Coldingham  to  the  shore 
at  a  place  to  the  northward,  called  Petticurwick,  were  public  roads.  In  the  former 
action  relating  to  the  same  roads  the  averments  were  found  irrelevant,  in  respect  they 
did  not  aver  that  the  terminus  to  the  northward,  at  the  seashore,  was  a  public  place. 

The  pursuers  now  averred — (Cond.  1) '"  For  time  immemorial,  at  least  for  forty 
years  and  upwards  prior  to  the  date  of  instituting  the  present  action,  there  has  existed, 
and  still  exists,  a  public  road,  or  right  of  public  way  for  foot  passengers,  horses  and 
carriages,  or  for  one  or  more  of  them,  from  the  town  of  Coldingham,  on  the  south, 
to  the  public  s6a«hore  at  Pettycurwick  or  Petticowick,  and  to  the  harbour  or  inlet 
called  Petticowick  Harbour,  which  is  a  natural  shelter  or  harbour  for  boats,  and  is 
publicly  used  as  such,  on  the  north  ;  part  of  which  road  passes  through  the  estate 
of  Northfield,  the  property  of  the  defender  Mr.  Drummond.  The  said  public  road 
enters  upon,"  &c.,  "  and  proceeds,"  &c.  (Cond.  2)  "  The  public  road  described  in  the 
preceding  article  has  formed,  from  time  immemorial,  or  for  more  than  forty  vears, 
and  still  forms,  the  means  of  public  communication  from  the  town  or  village  of  Colding- 
ham to  the  said  public  shore  at  Pettycurwick,  and  to  the  public  harbour  there.  Both 
the  termini  of  the  said  line  of  road  are  public  places."  (Cond.  4) "  The  shore  at  Petticur- 
wick or  Petticowick,  and  Petticowick  Harbour,  is  a  public  place,  and  has  from  time 
immemorial,  or  at  least  for  forty  years  and  upwards,  been  used  as  a  public  place,  and 
particularly  for  gathering  bait,  for  recreation,  for  the  landing,  and  loading  and  un- 
loading of  boats  and  vessels,  and  other  useful  and  necessary  purposes.  Petticowick 
Harbour  is  a  natural  harbour,  and  has  always  been  used  as  a  harbour.  It  is  the  only 
place  where  boats  and  vessels  off  St.  Abb's  Head  [820]  can  be  landed  during  certain 
winds,  by  which  they  are  prevented  from  rounding  the  precipitous  cliffs  forming  St. 
Abb's  Head.  When  boats  are  thus  prevented  from  rounding  St.  Abb's  Head,  and 
reaching  the  harbour  at  Coldingham  Shore,  they  are  obliged  to  take  shelter  in  Petti- 
cowick Harbour,  and  there,  from  time  immemorial,  boats  have  been  in  the  use  of 
resorting  and  landing  their  passengers  and  cargoes.  In  certain  states  of  the  weather 
Petticowick  Harbour  is  the  only  place  in  the  whole  district  where  boats  and  vessels 
can  be  landed  with  safety.  Before  the  erection  of  the  harbour  at  Coldingham  Shore, 
the  natural  harbour  at  Petticowick  was  a  place  of  great  resort  for  all  public  purposes, 
and  still  is,  though  to  a  less  extent." 
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There  were  similar  averments  applicable  to  two  other  roads  also  claimed,  the  terminus 
of  both  to  the  northward  being  also  Petticurwick. 

The  pursuers  proposed  the  following  issues,  which  the  Lord  Ordinary  reported 
with  the  subjoined  note  :  * — *"  Whether,  for  forty  years  and  upwards  prior  to  1864, 
or  from  time  immemorial,  there  existed  a  public  road  or  right  of  way  m>m  the  town 
of  Coldingham,  on  the  south,  to  the  public  seashore  at  Petticurwick  or  Pettioowick, 
and  to  the  harbour  or  inlet  called  Petticowick  Harbour,  on  the  north,  passing  through 
the  estate  of  Northfield,  or  part  thereof,  in  or  near  the  direction  indicated  by  a  line 
coloured  red  on  the  plan  No.  9  of  process,  and  which  line  is  marked  by  the  letters  A  B  C," 
and  issues  in  the  same  terms  applicable  to  the  two  other  roads. 

The  defenders  contended  that  the  word  *"  pubUc  "  before  the  word  seashore  in  the 
issue  was  objectionable,  because  it  assumed  that  the  shore  was  a  public  place,  whereas 
the  question  in  dispute  was  whether  or  not  the  shore  at  Petticurwick  was  a  public 
place  in  the  sense  of  being  a  terminus  to  a  right  of  way. 

The  pursuers  consented  by  minute  that  the  question,  whether  the  shore  at  Petti- 
curwick was  a  public  place,  should  be  determined  at  the  trial 

The  Court  then  approved  of  the  issues,  with  the  word  "  public  "  deleted. 
Thomas  White,  S.S.C.— Jardine,  Stodart,  &  Frasers,  W.S.— Agents. 


No.  158.  IV.  Macpherson,  820.    1 5  June  1 866.— 1st  Div.— Lord  Kinloch,  M. 

The  British  Linen  Banking  Company,  Pursuers. 

Mrs.  Margaret  Bertram  or  Muir,  Claimant.— Jofcn  LoriTner—HalL 

Mrs.  Margaret  Boss  or  Mackenzie  and  Others  (Executors  of  Peter  Boss), 

Claimants.  —Giford—M'Ewan, 

Bev.  William  MTean  and  Others,  Claimants. —Wateon. 

Proof — Parole  Evidence— Donation — Mandate — Deposit-Receipty  blank  indorsed. — 
In  a  competition  between  the  holder  of  a  deposit-receipt,  in  favour  of  a  person  de- 
ceased, blank  indorsed,  and  the  representatives  of  the  deceased, — Held  (1)  that  parole 
evidence  was  admissible  to  prove  that  the  receipt  had  been  delivered  by  [821]  the 
deceased  to  the  holder  animo  donandi ;  and  (2)  this  being  proved,  that  delivery 
of  the  receipt,  blank  indorsed,  donationis  causa,  operated  as  a  mandate  to  the  holder 
in  rem  suam,  which  did  not  fall  by  the  death  of  the  mandant,  and  therefore  that  the 
jus  crediti  had  been  efiectually  transferred  to  the  holder. 

This  was  an  action  of  multiplepoinding,  raised  by  the  British  Linen  Banking  Com- 
pany, for  the  purpose  of  determining  the  right  to  a  sum  of  £100,  with  interest,  which 

*  **  Note. — ^The  defenders  objected  to  the  issues  as  framed,  that  they  do  not  put 
in  issue,  but  assume,  that  the  seashore  at  Petticurwick  and  Petticowick  Harbour  are 
public  places.  The  pursuers  were  willing,  if  desired  by  the  defenders,  to  delete  the 
word  *  public  *  before  these  places  in  the  issues ;  and  whether  it  were  deleted  or  not, 
to  consent,  by  minute  or  otherwise,  that  the  question  whether  they  are  public  places 
should  be  determined  at  the  trial,  as  essential  to  the  issue  of  *  public  road  or  right  of 
way.'  Indeed,  the  counsel  for  the  pursuers  was  wiUing  that  this  question  should  be 
sent  to  trial  in  any  way  that  might  be  considered  most  satisfactory.  But  the  defenders 
would  not  agree  to  any  form  of  issue  proposed,  and  expressed  a  desire  that  the  case 
should  be  reported.  The  Lord  Ordinary  thinks  this  is  not  inexpedient  in  the  present 
case,  which  has  resulted  from  the  judgment  of  the  Court  in  the  previous  case  of  Darrie  t\ 
Drummond,  3  Macph.  496.  He  is  of  opinion  that,  with  the  understanding  suggested 
by  the  pursuers,  or  with  a  judgment  of  the  Court,  which  would  be  an  authority  for 
construing  such  issues  in  this  and  other  cases,  the  case  may  be  satisfactorily  tried  on 
the  issues  as  framed,  the  word  *  public  *  being  struck  out." 
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sum  had  been  lodged  on  deposit-receipt  with  the  bank  by  the  late  Mr.  Peter  Boss,  Edin- 
burgh, who  died  on  30th  December  1863.     The  deposi^receipt  was  in  these  terms  :— 

"  British  Linen  Coy.'s  Office. 
"  £1 00  Stg.  "  Edinburgh,  1 6  March  1 863. 

"  Received  from  Mr.  Peter  Ross,  9  College  Wynd,  One  hundred  Pounds  Stg.,  which 
is  this  day  placed  to  the  credit  of  his  Deposit  Account  with  the  British  Linen  Company. 

"A.  Ntmmo,  p.  Acct."' 

The  receipt,  as  produced  in  the  action,  had  Mr.  Ross'  name  indorsed  in  blank  over 
a  receipt  stamp. 

The  fund  was  claimed  on  the  one  hand  by  the  holder  of  the  receipt,  Mrs.  Margaret 
Bertram  or  Muir,  of  86  Sauchiehall  Street,  Glasgow,  in  respect  of  an  alleged  donation 
thereof  to  her  by  Mr.  Ross,  and,  on  the  other  hand,  by  the  other  claimants,  as  his 
executors-dative  and  next  of  kin. 

Mrs.  Muir  alleged ; — (Cond.  1)  **  The  deceased  Peter  Ross  knew  the  claimant  in 
her  childhood.  Her  father  and  mother  were  then  dead,  and  he  interested  himself 
warmly  in  her  education  and  prospects.  During  the  rest  of  his  life  he  continued  to 
entertain  and  evince  a  strong  regard  and  afEection  for  her."  (Cond.  2)  "  On  26th 
December  1863  the  said  claimant,  at  the  anxious  request  of  the  said  Peter  Ross,  came 
to  Edinburgh  and  took  up  her  residence  in  his  house  with  a  view  to  wait  upon  him  in 
the  illness  under  which  he  was  then  labouring.  Two  days  afterwards,  on  the  28th 
day  of  the  said  month  of  December  1863,  he  indorsed  ana  delivered  to  her  three  de- 
posit-receipts, viz.  : — (1)  A  deposit-receipt  for  £100,  dated  on  or  about  the  16th  March 
1863,  granted  by  the  pursuers,  the  British  Linen  Banking  Company,  in  his  favour, 
which  sum  of  £100,  together  with  the  interest  which  has  accrued  thereon  since  the 
date  of  the  deposit,  is  the  fund  in  medio  in  the  present  process  of  multiplepoinding ; 
(2)  A  deposit  receipt  for  £46,  dated  on  or  about  the  22d  May  1863,  granted  by  the 
Union  Bank  of  Scotland  in  his  favour ;  (3)  A  deposit-receipt  for  £10,  dated  on  or  about 
23d  November  1863,  also  granted  by  the  said  Union  Bank  of  Scotland  in  his  favour." 
(Cond.  3)  "  The  said  Peter  Ross  expressly  declared,  that  by  so  indorsing  and  delivering 
the  said  deposit-receipts  to  the  claimant,  it  was  his  intention  to  make  an  instant  dona- 
tion to  her  of  the  contents  thereof,  and  he  directed  her  to  keep  them  in  her  own  posses- 
sion as  being  her  own  property."  (Cond.  4)  "  No  other  person  was  present  on  the 
occasion  referred  to,  but  the  said  Peter  Ross  had  previously  communicated  to  several 
parties  with  whom  he  was  on  intimate  terms,  that  it  was  iis  intention  to  give  all  his 
money  in  bank  to  the  claimant ;  and  he  subsequently  stated  to  the  same  parties  and 
others  that  he  had  made  a  donation  to  her  as  aforesaid,  and  that  no  duty  would  be 
payable  by  her  in  respect  thereof." 

The  Lord  Ordinary,  on  14th  June  1865,  pronounced  an  interlocutor  repelling 
Mrs.  Muir*s  claim,  on  the  ground  that  her  averments  were  not  relevant  to  infer 
donation.  * 

*  "  Note. — The  fimd  in  medio  is  a  sum  of  £100  lodged  on  deposit-receipt  with  the 
British  Linen  Company's  Bank  by  the  late  Peter  Ross,  who  died  30th  December  1863. 
The  depositrreceipt  is  dated  16th  March  1863. 

"  The  sum  in  question  is  claimed  by  Mrs.  Margaret  Bertram  or  Muir,  on  the  ground 
of  Peter  Ross  having  made  a  donation  of  the  same  to  her  on  28th  December  1863,  two 
days  before  his  death.  It  appears  to  the  Lord  Ordinary  that  Mrs.  [822]  Muir  has  not 
established  this  alleged  donation,  nor  offered  to  prove  it  by  legally  competent  evidence. 

"  She  avers  that  Peter  Ross  delivered  over  to  her  tne  deposit-receipt,  blank  in- 
dorsed ;  and  the  receipt  has  been  produced  by  her  in  this  condition.  But  the  Lord 
Ordinary  considers  it  to  be  fixed  that  the  possession  of  a  deposit-receipt,  blank  indorsed, 
is  no  evidence  of  a  donation  of  the  sum  contained  in  it.  To  hold  anything  else  would 
be  in  the*  highest  degree  perilous ;  for  nothing  is  more  common  than  for  people  to 
keep  beside  them  deposit-receipts  blank  indors^ ;  and  the  mere  possession  of  such  a 
receipt  may  evidence  nothing  but  an  unceremonious  investigation  of  the  repositories 
of  the  deceased.  A  deposit-receipt  is  not  a  negotiable  instrument,  and  the  indorsement 
of  such  a  receipt  is  no  legal  transference  of  the  sum  contained  in  it.  In  practice,  the 
indorsement  is  very  commonly  taken  by  the  bank  as  a  sufficient  mandate  to  uplift  the 
sum  on  behalf  of  the  owner  of  the  money.  But,  at  best,  it  is  only  such  a  mandate  in 
legal  presumption ;  and  the  mandate  falls  if  not  executed  before  the  death  of  the  indorser, 
the  mandant. 
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[822]  Mrs-  Muir  reclaimed;  and,  on  11th  January  1866,  the  First  Division,  of 
consent,  recalled  the  Lord  Ordinary's  interlocutor,  and  allowed  to  both  parties  a  proof 
before  answer. 

In  the  course  of  the  proof  Mrs.  Muir  was  examined,  and  deponed  that  she  first 
knew  Ross  when  she  was  at  school  in  Edinburgh  in  1818.  "  After  my  father's  death 
(1819)  I  went  to  live  with  Mr.  William  Ritchie  ...  as  a  servant.  .  .  .  The  school 
was  a  Sunday  school.  It  was  a  school  of  the  Rev.  Dr.  Brown,  of  the  Old  Church. 
Peter  Ross  was  connected  with  that  church.  He  sang  in  the  choir.  He  taught  us 
children  to  sing,  and  those  of  us  that  could  sing  were  taken  into  the  band.  I  don't 
remember  how  long  I  was  at  that  school.  I  had  to  give  up  going  to  the  school  when 
[  went  to  Ritchie's.  I  continued  to  know  Ross  while  I  lived  with  Ritchie.  I  saw  him 
every  day.  I  used  to  see  him  at  the  well ;  he  went  for  water,  and  I  went  there  also 
for  water.  He  always  filled  my  pitcher  for  me.  ...  I  was  married  in  February 
1827  to  James  Muir,  a  mason.  My  husband  died  in  London  in  1849.  .  .  .  After 
my  husband's  death  I  lived  in  Glasgow,  and  I  live  there  now.  I  keep  gentlemen 
lodgers.  The  first  time  I  saw  Peter  Koss  after  I  went  to  live  in  Glasgow  was  in  1854. 
I  spent  New-[823]-y^Ar'B  day  1855  with  him  in  Edinburgh,  and  I  saw  him  before  our 
spring  sacrament  of  that  year  in  Edinburgh.  On  the  last  occasion  he  gave  me  a  ring, 
which  I  now  wear.  He  gave  me  that  ring  because  he  engaged  me  as  his  wife.  He 
said  that  he  thought,  whenever  he  was  able  to  become  a  member  of  the  church,  we 
were  to  be  married.  After  1855  Peter  Ross  occasionallv  sent  me  things.  He  once 
sent  me  money  in  a  letter,  and  once  by  a  young  man  called  Forbes,  whom  I  saw  here 
to-day,  attending  as  a  witness.  I  was  unwell  at  the  time,  and  I  think  I  got  the  money 
in  the  letter  through  the  post-office  in  July  1863,  and  from  Forbes  in  August  same 
year.  I  next  saw  Peter  Ross  on  the  1st  of  September  following  in  Edinburgh,  and 
I  then  arranged  to  see  him  on  Christmas  day.  I  came  to  Edinburgh  on  Christmas 
dav,  and  found  him  very  unwell.  He  sent  me  that  night  to  my  own  house  in  Glasgow 
to\)ring  back  with  me  clothes  and  bedding,  as  he  wanted  me  to  nurse  him.  I  returned 
to  Glasgow  on  Christmas  night,  and  I  returned  to  Edinburgh  on  the  following  morn- 
ing, being  26th  December  1863.  On  the  Monday  following  he  sent  me  out  for  three 
receipt-stamps.  I  brought  back  postage-stamps.  He  then  sent  me  out  again,  and 
I  brought  back  receipt-stamps.  He  then  put  these  stamps  upon  the  back  of  three 
depo6i^receipts,  and  he  wrote  his  name  upon  the  stamps.  One  of  these  deposit-receipts 
was  a  receipt  by  the  British  Linen  Company  for  £100.  He  then  gave  me  the  receints. 
He  told  me  when  he  gave  them  to  me  that  they  were  a  gift  to  myself.  He  said  tliat 
I  was  his  betrothed  wife,  and  he  thought  it  little  enough  to  give  me.  He  told  me  not 
to  lay  the  receipts  into  anything  belonging  to  him,  but  to  put  them  into  my  bosom, 

*"  The  possession  of  the  receipt  being  thus  insufiicient  to  prove  donation,  what  besides 
does  Mrs.  Muir  offer  to  prove  1  She  admits  that  when  Ross  made  the  donation  to 
her  no  one  else  was  present,  but  proposed,  as  the  Lord  Ordinary  understood,  to  prove 
his  making  it  fcy  her  own  evidence  as  a  witness.  Farther,  she  offers  to  prove  by  other 
witnesses  that,  anterior  to  the  donation,  Ross  orally  expressed  his  intention  of  making 
it ;  and,  after  it  was  made,  orally  stated  that  he  had  made  it. 

"  The  Lord  Ordinary  is  of  opinion  that  this  is  incompetent  evidence.  The  pro- 
position is  to  prove  a  donation  by  parole  proof,  which  the  Lord  Ordinary  regards  as 
legally  inadmissible.  It  is  true,  that  in  several  of  the  cases  relative  to  donation  parole 
proof  mav  be  foimd  to  have  been  led  to  a  greater  or  less  extent.  In  most  of  the  cases 
it  was  led  somewhat  loosely,  and  without  any  distinct  consideration  of  the  competency 
of  its  different  parts.  It  may  be  by  no  means  incompetent  in  this,  as  in  many  other 
cases,  to  lead  parole  proof  of  facts  and  circumstances,  in  order  to  clear  up  ambiguities. 
But  what  is  now  proposed  is  something  wholly  different  from  a  proof  of  facts  and  cir- 
cumstances to  constitute  real  evidence.  It  is  to  prove  donation  by  proving  an  oral 
declaration  by  the  donor  of  the  gift  being  made  ;  or,  which  is  the  same  thing  in  another 
form,  his  oral  declaration  that  he  had  previously  made  it.  The  Lord  Ordinary  is  of 
opinion  that  this  is  inadmissible  by  our  law.  He  considers  a  donation  inter  i?iros  to 
be  as  little  probative  by  parole  as  a  legacy  or  donation  mortis  causa. 

"  The  Lord  Ordinary  has  therefore  repelled  the  claim  of  Mrs.  Muir.  He  thinks 
she  must  be  liable  in  the  expense  of  opposing  her  claim,  but  not  in  the  expense  of  the 
other  parties  stating  their  own  claim,  and  only  as  to  one  antagonist,  as  the  opposition 
to  her  claim  was  sufficiently  stated  by  one  contradictdr." 
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as  they  were  mine.  He  told  me  that  he  had  not  made  a  will,  but  that  he  expected  a 
person  of  the  name  of  Tindal,  I  think,  who  belonged  to  the  Justice  of  Peace  Court,  to 
come  on  that  Monday  evening  about  a  will.  Tindal,  however,  never  came.  He  told 
me  that  his  intention  was  to  make  a  will,  leaving  me  a  house  at  Newbigging.  That 
was  to  be  in  addition  to  the  deposit-receipts.  I  continued  to  nurse  Ross  until  he  died, 
which  was  on  Wednesday  the  30th  of  December  1863.  ...  I  returned  to  Glasgow 
on  the  31st  December.  ...  I  returned  to  Edinburgh  on  Monday  the  4th  of  January, 
and  went  to  the  British  Linen  Bank  and  asked  payment  of  the  deposit-receipt  above 
deponed  to.    It  was  not  paid  ;  payment  had  been  stopped." 

Four  other  witnesses — the  young  man  Forbes  referred  to  by  Mrs.  Muir,  Alexander 
Forbes  (his  father),  Dr.  Milne,  the  medical  man  who  attended  Ross  in  his  last  illness, 
and  Henry  Morris,  a  friend  of  Ross — were  examined  on  behalf  of  Mrs.  Muir,  and  their 
evidence  was  generally  confirmatory  of  that  given  by  her. 

Young  Forbes  stated,  that  about  three  days  before  Ross'  death,  he  had  seen  Mrs. 
Muir  in  Ross'  house,  when  Ross  told  him  that  he  thought  he  was  dying ;  and  that 
on  her  leaving  the  house  to  get  some  medicine  for  him,  Ross  said  that  he  had  given 
her  "  a  present  of  two  or  three  deposit-bills ;  that  he  had  indorsed  them,  and  given 
them  to  her.  He  did  not  mention  the  number  of  bills  or  their  amounts,  but  I  under- 
stood from  him  that  he  had  given  her  all  the  deposit-bills  he  could  find  in  the  house. 
...  By  deposit-bills  I  mean  deposit-receipts.  I  think  the  words  Ross  himself  used 
were  *  bank-bills.'    Ross  was  then  very  ill." 

Dr.  Milne  deponed, — *"  Ross  mentioned  that  he  had  given  Mrs.  Muir  two  deposit- 
receipts  ;  and  I  remember  that  he  added,  very  emphatically,  that  he  wished  to  make 
her  all  right." 

It  appeared  from  the  evidence  of  other  witnesses  that  Ross  had  few  friends,  and 
lived  very  much  alone  ;  that  he  had  no  near  relations — the  nearest  being  the  claimant, 
Mrs.  Mackenzie,  who  was  his  first  cousin,  once  removed  ;  and  Ross  had  told  one  witness 
that "  he  did  not  want  his  relations  to  come  about  him." 

The  agent  for  the  claimants,  Mrs.  Mackenzie  and  others,  deponed  that  the  [824]  sums 
contained  in  the  three  deposit-receipts,  mentioned  in  the  condescendence,  were  the 
only  sums  of  money  deposited  in  bank  in  name  of  the  deceased  at  the  time  of  his  death, 
as  far  as  could  be  ascertained. 

Argued  for  Mrs.  Muir ; — ^The  indorsation  of  a  deposit-receipt  is  a  mandate,  which 
entitles  the  holder  to  demand  payment  from  the  bank  ;  and  it  is  always  competent  to 
inquire  quo  animo  the  document  was  indorsed  and  delivered  to  the  holder.  The 
evidence  here  is  amply  sufficient  to  shew  that  the  indorsation  was  intended  as  a  man- 
date in  rem  suam.  Such  a  mandate  is  generally  onerous,  but  that  is  not  essential.* 
The  case  is,  in  principle,  the  same  as  if  tne  document  had  been  a  bank  cheque,  as  to 
which  it  has  been  decided  that  parole  evidence  is  admissible  to  shew  the  circumstances 
under  which  it  has  been  handed  to  the  person  in  possession  of  it.t  All  the  cases 
relative  to  donation  resolve  into  questions  of  evidence.! 

Argued  for  the  executors  and  next  of  kin ; — A  deposit-receipt  is  not  a  negotiable 
instrument,  and  the  indorsation  is  not  of  the  nature  of  a  mandate.  There  is  no  case 
yet  decided  in  which  donation  of  a  deposit-receipt  has  been  held  to  be  proved  by  parole 
testimony  only,  coupled  Tidth  the  possession  of  the  document  indorsed.  § 

At  advising, — 

Lord  President. — ^This  question  arises  in  a  process  of  multiplepoinding  at  the 
instance  of  the  British  Linen  Company  in  reference  to  a  sum  contained  in  a  deposit- 
receipt  for  £100,  which  had  been  deposited  in  the  bank  by  the  late  Peter  Ross ;  and 
among  the  claimants  are  the  representatives  of  Mr.  Ross,  and  the  present  reclaimer, 

*  Reid  V,  Milne,  Nov.  29,  1808,  Hume's  Dec.  p.  60. 

t  Bryce  v.  Young's  Executors,  Jan.  20,  1866,  ante,  p.  312. 

J  More's  Notes,  p.  liv  ;  Henderson  v.  M*CuUoch,  June  12,  1839,  1  D.  927  ;  British 
linen  Co.  t;.  Martin,  March  8,  1849,  11  D.  1004;  Heron  v.  M'Geoch,  Nov.  13,  1851, 
14  D.  25 ;  Mackellars  v.  Hunter,  March  5,  1858,  20  D.  761  ;  Allan  v.  Munnoch,  Jan. 
30, 1861,  23  D.  417  ;  Kennedy  v.  Rose,  July  8, 1863,  ante,  vol.  i.  1042  ;  Lord  Advocate 
V.  M'Neill,  Feb.  6, 1864,  ante,  vol.  ii.  626 ;  Steele's  Disponees,  1793,  Mor.  1409 ;  Barstow 
V.  Inglia,  Dec.  5,  1857,  20  D.  230. 

§  Authority  cited  in  addition  to  the  above : — Mackenzie  v,  Brodie,  June  24,  1859, 
21  D.  1048. 
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Mrs.  Muir,  who  founds  on  certain  proceedings,  which,  she  says,  give  her  a  right  to 
the  deposit-receipt  and  its  contents.  She  says  virtually  that  Mr.  Ross  gave  her  that 
receipt ;  and  the  question  is,  whether  that  is  established  by  competent  evidence.  The 
action  raised  has  reference  only  to  one  sum  and  one  deposit-receipt  of  £100 ;  but  the 
principle  applies  to  other  two  deposit-receipts  which  are  said  to  be  m  a  similar  position. 
The  claimant  Mrs.  Muir  had  made  statements  on  record  in  reference  to  the  manner 
in  which  she  obtained  possession  of  the  deposit^receipts,  and  especially  in  the  2d,  3d, 
and  4th  articles  of  the  condescendence  for  her ;  and  they  amounted  in  substance  to 
this :  After  stating  the  intimate  terms  on  which  she  haid  been  with  Mr.  Ross,  and 
that  she  had  come  to  Edinburgh  at  his  request  to  wait  upon  him  in  his  illness,  she 
stated  that  he  had  indorsed  the  deposit-receipts  and  handed  them  over  to  her  for  her 
own  use.  The  Lord  Ordinary  was  of  opinion  that  there  had  not  been  a  competent 
case  stated  for  allowing  a  proof,  and  he  decerned  against  Mrs.  Muir.  His  note  explainfi 
the  grounds  of  his  judjgment. 

It  appeared  to  the  Court,  however,  that  the  case  was  not  in  a  position  to  exclude 
inquiry ;  and  we  recalled  the  Lord  Ordinary's  interlocutor,  and  allowed  a  proof  before 
answer.  That  proof  has  been  taken,  and  we  have  now  to  determine  whether  there 
is  enough  of  competent  evidence  to  support  the  claim  of  Mrs.  Muir.  In  many  of  the 
observations  of  the  Lord  Ordinary  I  certainly  concur.  The  question  always  is,  whether, 
in  the  facts  and  circumstances  which  are  offered  to  be  proved,  there  is  sufficient  tc 
support  the  claim.  I  am  not  disposed  to  hold  that  the  mere  possession  of  a  depoBi^ 
receipt  is  sufficient,  more  especially  where  a  party  ha^  been  Uving,  as  here,  in  the  house 
alone  with  the  deceased.  On  the  other  hand,  there  may  be  cases  in  which  the  right 
to  uplift  the  sum  contained  in  a  deposit-receipt  [826]  ^^7  he  effectually  given  by  one 
party  to  another  by  putting  him  in  possession  of  the  receipt  indorsed,  that  being  gener- 
ally considered  sufficient  authority  by  the  bank  for  paying  the  money.  There  may  be 
other  cases  in  which  the  mere  possession  of  the  indorsed  receipt  would  not  be  sufficient 
The  relative  position  of  the  parties  is  alwavs  of  importance;  and  there  are  other 
elements  which  come  into  play,  which  were  fully  discussed  in  the  case  of  Bryce.  It  may, 
for  example,  have  been  the  practice  of  a  person  to  send  another  to  the  bank  to  get  up 
money  lodged  in  his  name,  or  to  draw  the  interest  and  lodge  the  principal  on  a  new 
deposit-receipt.  In  short,  all  the  circumstances  have  to  be  considered  in  order  to 
determine  the  character  of  the  possession.  If  it  be  alleged  that  possession  of  the  docu- 
ments has  been  surreptitiously  obtained  by  a  person  in  the  house  with  a  dying  man, 
then  I  think  it  is  competent  to  inquire  into  that,  and  the  only  possible  evidence  that 
we  can  have  is  parole  evidence.  The  basis  of  the  case  here  is  the  possession  of  the  deposit- 
receipt  with  the  indorsation,  which  is  a  basis  in  writing.  How  Mrs.  Muir  came  to  be 
possessed  of  that  document,  whether  surreptitiously  or  honestly,  is  fair  matter  for 
inquiry ;  and,  as  far  as  that  matter  goes,  there  is  abundant  evidence  to  shew  that  it 
was  not  obtained  surreptitiously.  There  is  plenty  of  evidence  to  shew  that  it  was 
obtained  with  the  full  Imowledge  and  approval  of  Mr.  Ross.  The  indorsation  of  the 
document  is  a  circumstance  indicating  that  he  had  the  purpose  of  dealing  with  the 
receipt,  and  not  of  retaining  possession  of  it.  Then  there  is,  besides  the  evidence  of 
Mrs.  Muir  herself,  the  evidence  of  other  persons,  including  the  doctor  who  attended  Mr. 
Ross,  which  indicates  clearly  and  conclusively  that  the  possession  was  not  obtamed 
surreptitiouslv,  but  that  there  was  the  intention  on  the  part  of  Mr.  Ross  to  put  the 
document  in  her  possession. 

Still  the  question  remains — ^and  it  is  a  very  important  question,  and  was  put  very 
pointedly  by  Mr.  Gifford — whether  the  indorsation  of  a  deposit-receipt  is  a  transfer 
of  the  contents  of  the  receipt  1  I  have  already  suggested  cases  in  which  it  may  not 
be  so.  Still  I  think,  with  reference  to  the  case  of  a  deposit-receipt  indorsed  by  a  party, 
and  put  by  him  into  the  possession  of  another,  that  the  further  question  qyo  animo 
is  a  matter  which  may  be  inquired  into,  and  as  to  which  our  conclusions  may  he  ascer- 
tained from  facts  and  circumstances  to  be  established  by  parole  evidence.  The  doctrine 
that  donation  cannot  be  proved  by  parole  is  often  quoted  rather  more  -widely  than 
the  law  authorises.  The  putting  into  a  party '9  power  the  uplifting  of  fimds,  whether 
by  means  of  a  draft  on  a  bank  or  a  deposit-receipt,  will  generally  raise  the  question  with 
what  purpose  that  was  done,  and  what  were  the  facts  and  circumstances  to  indicate 
the  intention  of  the  party.  Now,  when  I  look  to  this  case,  I  think  that  the  circum- 
stances, on  the  whole,  indicate  that  it  was  the  intention  of  Mr.  Ross,  in  putting  the 
document  in  the  hands  of  Mrs.  Muir,  to  give  her  a  right  to  uplift  the  money  for  her 
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own  use.  There  can  be  no  doubt  that  it  was  an  authority  to  the  bank  to  pay  the  amount, 
according  to  the  practice  of  bankers.  A  blank  indorsation  is  sufficient  authority  for 
that,  that  the  bank  may  write  over  the  indorsation  a  receipt  for  the  money  if  they  choose. 
In  this  case  thei^  are  circumstances  which  make  it  not  at  ail  unreasonable  that  Soss 
should  have  given  Mrs.  Muir  a  right  to  the  contents  of  these  deposit-receipts.  We  see 
evidence  of  the  long  intimacy  that  had  subsisted  between  them ;  and  it  would  appear 
that  there  was  some  intention  of  marrying.  Then,  again,  it  is  pretty  clear  that  Koss 
believed  himself  at  the  time  to  be  dying ;  and,  in  that  view,  that  he  had  no  objection, 
but  rather  felt  himself  called  upon,  to  deal  with  his  means  and  estate.  And  ic  was 
reasonable  that,  in  doing  so,  he  should  not  be  forgetful  of  Mrs.  Muir,  who  had  come  to 
Edinburgh  on  purpose  to  nurse  him,  and  who  had  been  more  attentive  to  him  than 
any  other  person.  He  had  expressed  to  others  his  intention  to  do  so,  and  had  said  also 
afterwards  to  others  that  he  had  done  so.  There  is  a  little  ciix^umstanoe  in  the  case 
which  shews  deliberation  in  what  he  was  doing.  It  appears  that  the  indorsation  of 
his  name  is  written  on  a  receipt-stamp  which  is  attached.  How  the  stamp  came  to 
be  there  is  described  by  Mrs.  Muir,  who  says  that  she  was  sent  to  get  the  stamp  by  him. 
That  stamp  indicates  that  he  thought  a  receipt  for  the  money  was  to  be  written  above 
his  signature ;  and,  although  the  stamp  was  not  at  all  necessary,  it  indicates,  at  all 
events,  that  he  considered  there  was  to  be  a  receipt  for  the  money.  He  was  of  opinion 
that  it  was  necessary,  and  he  wished  to  make  it  perfectly  certain  that  the  document 
should  be  taken  as  a  receipt  for  the  money. 

[826]  l^he  doctrine  that  the  indorsation  of  a  deposit-receipt,  with  delivery,  does  not 
transfer  the  contents,  I  am  not  disposed  to  challenge.  But  it  is  an  authority  to  receive 
the  money ;  and  then  the  question  always  is,  what  was  the  intention  ?  It  is  said, 
oo  the  one  side,  that  the  true  character  of  the  act  of  indorsing  a  deposit-receipt  and 
putting  another  in  possession  of  it,  is  that  of  a  mandate,  while,  on  the  other  side,  that 
is  denied.  I  do  not  know  what  may  be  the  effect  of  putting  a  party  in  possession  of 
it  without  indorsation ;  but  putting  him  in  possession  of  it  witn  indorsation  is,  to  a 
certain  extent,  a  mandate,  and  it  is  unquestionably  a  mode  of  putting  it  in  the  power 
of  the  party  to  uplift  and  obtain  the  contents,  i  think  that  we  are  entitled  to  look 
at  the  facts  and  circumstances  by  the  aid  of  parole  evidence ;  and  when  the  question 
is,  whether  in  the  present  case  the  averment  of  donation  is  proved,  there  is,  I  think, 
little  doubt  that  it  is.    I  am  therefore  disposed  to  sustain  the  claim  of  Mrs.  Muir. 

Lord  Curriehilt^ — Concurring  as  I  do  in  all  your  I^ordship  has  said,  I  will  only 
make  a  few  remarks  on  the  question  of  principle.  The  case  raises  an  important  question 
of  law. 

This  sum  of  £100  was  deposited  by  Mr.  Koss  in  the  bank.  That  deposit  created 
the  relation  of  debtor  and  creditor  between  the  bank  and  him.  He  stood  in  the  same 
relation  to  the  bank  at  his  death.  No  notice  had  then  been  given  to  the  bank  of  any 
transfer  of  the  debt  to  a  third  partv,  so  that  at  the  time  of  his  death  the  relation  of 
debtor  and  creditor  between  the  oank  and  himself  remained. 

After  his  death,  however,  Mrs.  Muir  is  proved  to  be  in  possession  of  this  document, 
and  she  is  in  possession  of  it  with  an  indorsation  in  blank.  She  says  that  it  was  delivered 
to  her  by  Mr.  Koss  as  a  donation,  and  with  the  purpose  that  she  should  go  to  the  bank 
and  upUft  the  money,  and  retain  it  for  her  own  use ;  and  she  has  had  a  proof  taken 
io  order  to  test  the  accuracy  of  that  settlement.  Had  there  been  no  proof  taken,  and 
had  she  claimed  the  right  to  the  money  merely  in  respect  of  the  possession  of  the  deposit- 
receipt,  blank  indorsed,  I  would  have  entirely  concurred  tnth  the  Lord  Ordinary  in 
the  remark  that  *"  the  possession  of  a  deposit-receipt,  blank  indorsed,  is  no  evidence 
of  a  donation  of  the  sum  contained  in  it.**  Several  of  the  cases  that  were  quoted  to  us 
were  decided  in  reference  to  that  state  of  matters.  But  I  concur  with  your  Lordship 
that  here  we  have  evidence,  in  addition  to  the  possession  of  the  document,  with  a  blank 
indorsation  upon  it  by  the  creditor,  that  Ross  had  delivered  it  to  her  as  a  donation.  I 
will  not  go  over  the  evidence,  but  I  hold  that  to  be  established.  If  this  had  been — 
not  a  deposit-receipt,  blank  indorsed — ^but  a  bank  note,  and  she  had  got  possession  of 
the  note  from  him  by  way  of  gift,  there  can  be  no  doubt  that  the  donation  would  have 
been  complete.  But  then  the  document  which  is  delivered  merely  established  a  jtis 
crediti  between  the  bank  and  Mr.  Ross ;  and  the  question  is,  whether  that  jus  crediti 
has  been  effectually  transferred  to  her. 

I  think  that  in  the  very  able  discussion  which  we  had  in  the  case,  there  were  two 
questions  of  importance  which  must  be  dealt  with.     In  the  first  place,  it  was  maintained 
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that  Mr.  Eoss  had  not  power  to  make  a  conveyance  of  his  right  of  jus  crediti  by  means 
of  an  indorsement.  The  view  I  take  of  the  matter  is  this :  the  dehvery  of  the  document 
blank  indorsed  is  a  mandate.  Is  it  not  practicable  for  a  person  to  make  a  transaction  of 
this  kind  so  that  it  will  be  a  mandate  in  rem  suam  1  Mrs.  Mackenzie  maintains  that  it  in 
not ;  and  that  it  requires  an  assignation.  Now,  that  takes  us  to  elementary  principles. 
What  is  an  assignation  1  An  assignation  is  nothing  else  than  a  mandate  in  rem  suam. 
Lord  Stair  (iii.  1,  sects.  2,  3)  savs  that  an  assignation  is  a  mandate  in  rem  suam.  In 
strict  law  it  was  held  that  the  relation  of  debtor  and  creditor  could  not  be  created  except 
by  a  transaction  between  the  parties  ;  that,  as  one  debtor  could  not  be  substituted  for 
another  by  delegation  without  the  creditor's  consent,  so  one  creditor  could  not  be  sub- 
stituted for  another  without  the  debtor's  consent ;  and  that  to  escape  from  the  effect 
of  that  rigorous  operation  of  the  common  law,  the  remedy  was  adopted  of  creating 
the  transferee  a  mandatory  to  uplift  the  money  for  his  own  behoof,  or  in  rem  suam ; 
and  that  accordingly  an  assignation  in  its  proper  form  does  not  contain  a  direct  convey- 
ance, but  creates  the  grantee  the  cessioner,  assignee,  and  donatory  of  the  granter.  in 
Englandl  believe  that  in  strict  law  a  chose  in  action  is  not  assignable  without  the  debtors 
consent,  and  it  is  required  that  the  assigner  concur  with  the  assignee  in  suing  for  the 
debt ;  although  in  equity  a  remedy  is  given  against  that  rule  of  the  [827]  common 
law.  In  our  law  that  rigid  rule  of  the  common  law  is  not  now  enforced,  but  this  doctrine 
shews  that  a  mandate  in  rem  suam  is  not  an  incompetent  form  by  which  a  creditor 
may  transfer  his  right. 

But  secondly,  the  true  difficulty  in  the  case  is,  whether  the  granting  of  a  donation 
by  such  a  mandate  is  proveable  by  parole  evidence  1  The  point  is  of  great  import- 
ance, and,  after  giving  it  attentive  consideration,  I  concur  witn  your  Lordship  in  hold- 
ing that  the  animus  with  which  the  actual  delivery  of  the  document  with  the  indorsa- 
tion on  it  was  made  is  proveable  by  parole  evidence,  or  by  facts  and  circumstances. 
And  I  think  that  in  some  of  the  cases,  and  particularly  in  Heron  v.  M*Geoch,  in  which 
the  question  was  very  deliberately  considered  by  the  Court,  the  principle  was  so  laid 
down,  and  it  was  stated  that  the  older  doctrine,  that  donation  cannot  be  proved  bj 
parole  evidence,  had  been  carried  too  far.  I  think  that  both  on  principle  and  authority 
parole  evidence  is  competent  to  shew  the  animus  with  which  delivery  was  made,  for 
there  must  be  delivery  of  the  deposit-receipt  by  the  creditor  in  it,  with  at  least  a  blank 
indorsation.  And,  parole  evidence  being  competent,  I  think  that  in  this  case  it  was 
sufficient  to  shew  that  the  intention  was  to  deliver  the  deposit-receipt  as  a  donation. 
I  therefore  concur  with  your  Lordship  that  the  claim  of  Mrs.  Muir  should  be  sustained 

Lord  Deas. — ^I  agree  with  your  Lordships,  that  this  is  a  verv  important  question. 
There  is  more  delicacy  in  this  case  than  in  any  of  the  cases  we  have  had.  lie  proof 
was  allowed  before  answer ;  and  the  question  is  therefore  quite  open,  whether  the  proof 
was  competent  to  any  extent,  or  to  what  extent. 

Laying  aside  for  a  moment  the  question  of  competency,  I  would  first  say  that 
the  result  of  the  proof,  as  matter  of  conviction,  is,  to  my  mind,  quite  satisfactory. 
I  think  it  is  perfectly  impossible  to  read  the  proof  without  coming  to  the  conclusion, 
beyond  reasonable  doubt,  that  this  man  gave  this  deposit-receipt  to  this  woman  as 
a  gift,  at  a  time  when  he  knew  perfectly  well  what  he  was  about.  There  is  not  only 
parole  testimony  to  that  effect,  but  there  are  facts  and  circumstances  of  real  evidence 
which  go  to  instruct  and  corroborate  that  state  of  matters. 

The  parties  had  been  very  intimate  with  each  other  for  forty-five  years.  The 
man  had  no  relations  in  whom  he  took  any  interest.  He  sent  for  this  woman  to  attend 
him  when  he  was  very  ill.  He  did  not  desire  his  own  relations  to  attend.  He  directs! 
her,  in  the  hearing  of  a  third  party,  to  take  possession  of  this  deposit-receipt  and  another 
for  her  own  behoof,  and  he  told  other  parties  afterwards  that  he  had  done  so.  She 
depones  that  a  receipt  stamp  was  sent  for  at  his  request,  and  we  find  that  the  indorse^ 
ment  is  written  on  a  receipt  stamp.  This  was  neither  a  necessary  proceeding,  nor, 
what  is  of  more  consequence,  a  usual  proceeding.  The  importance  of  it  simply  is, 
that  it  indicates  his  anxiety  to  have  the  document  in  a  discharged  form,  although 
he  had  no  intention  of  drawing  the  money  for  his  own  use.  The  effect  is  the  same 
as  if  he  had  written  a  separate  receipt  in  favour  of  the  bank  for  the  money,  and  had 
handed  that  receipt  over  to  her  along  with  the  document  itself.  I  do  not  mean  to  go 
over  the  proof.  I  shall  only  say  that,  if  the  proof  is  competent,  there  is  no  doubt  about 
its  import. 

The  whole  question,  therefore,  comes  to  be  the  competency  of  the  evidence.    Now, 
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I  agree  with  all  your  Lordships,  that  if,  in  place  of  a  deposit-receipt,  it  had  been  a  £100 
bank  note  which  had  been  handed  over,  there  would  have  been  no  doubt  of  the  com- 
petency of  the  evidence  to  prove  a  donation.  It  has  been  held  that  the  same  law  is 
applicable  to  the  case  of  a  bank  cheque ;  but  I  agree  with  your  Lordship  that  this 
case  is  not  necessarily  on  the  same  footing  with  the  case  of  a  bank  cheque.  A  deposit- 
receipt  is  not  a  negotiable  instrument,  and  the  indorsement  of  it  does  not  pass  the 
property.  The  important  thing  in  the  case  of  a  deposit-receipt  is  the  delivery.  Now, 
it  is  competent  to  prove  delivery  by  parole  testimony ;  and  if  it  is  competent  so  to 
prove  delivery,  it  seems  difficult  to  hold  that  it  is  not  competent  to  prove  in  the  same 
way  what  the  purpose  of  the  delivery  was,  when  that  purpose  is  consistent  with  the 
form  of  the  writing  delivered,  which  was  the  case  here,  holding  the  indorsement  to 
be  part  of  the  writing. 

I  agree  with  your  Lordship,  that  the  mere  possession  of  a  deposit-receipt,  even 
with  indorsement,  would  go  a  very  little  way.  The  mere  fact  of  a  person  who  had 
been  alone  in  the  house  with  a  dying  man  being  in  possession  of  and  producing  a 
deposit-receipt  indorsed  by  the  deceased,  would  not  go  far  in  the  question  of  dona- 
tion. Possession  of  the  document,  without  proof  of  the  actual  delivery  and  pur- 
[828]-po8e  of  the  delivery,  would  be  altogether  insufficient  to  prove  donation.  The 
burden  lay  upon  Mrs.  Muir  to  prove  both  the  deHvery  and  the  purpose  of  the  delivery ;  I 

but  I  think  she  has  discharged  herself  of  that  burden.  It  was  a  donation  inter  vivos — 
an  irrevocable  donation.  The  man,  no  doubt,  believed  he  was  dying.  That  explains 
why  he  should  have  made  an  irrevocable  donation.  It  is  true  he  might  possibly  have 
recovered.  But  he  took  his  chance  of  that.  He  acted  on  the  supposition  that  he 
would  not  recover.  It  is  not  unusual  for  persons  to  do  things  on  suppositions  in  which 
they  may  turn  out  to  be  mistaken.  A  man,  for  example,  who  has  a  son  some  thirty 
or  forty  years  younger  than  himself,  may  make  a  donation  to  the  son  with  a  view 
to  defeat  the  legacy  duty,  and  after  all  he  may  survive  the  son.  But  that  would  not 
affect  the  irrevocability  of  the  donation.  I  hold  that  we  are  here  dealing  with  an 
irrevocable  inter  vivos  donation ;  and  that  the  question  of  law  is  one  applicable  to  a 
case  of  that  kind.  I  say  nothing  of  a  case  of  mortis  cavsa  or  revocable  donation.  A 
great  many  of  the  dangers  suggested  as  arismg  from  the  admii»sion  of  parole  testimony 
are  applicable  to  cases  of  that  kind  rather  than  to  cases  like  this. 

Now,  the  delivery  of  the  document,  and  the  purpose  of  the  delivery  as  a  mandate 
in  rem  siiam  being  proved,  it  can  hardly  be  disputed  that  if  Mr«.  Muir  had  gone  to  the 
bank  in  the  man's  lifetime  and  drawn  the  money,  the  transaction  would  have  been 
complete.  But  if  the  mandate  was  in  rem  suam  of  the  mandatory,  the  death  of  the 
mandant  can  make  no  difference.    A  mandate  in  rem  suam  does  not  fall  by  death. 

It  is  not  necessary  to  hold,  in  consequence  of  what  we  are  now  deciding,  that  delivery 
of  a  formal  bond  would  operate  as  a  donation  of  the  money  contained  in  it.  This 
is  a  case  where  the  document,  though  not  negotiable,  is  extinguished  by  being  delivered 
up  to  the  bank.  Possession  of  it  by  the  bank  would,  of  itself,  have  been  proof  that 
the  debt  was  discharged.  No  doubt  it  might  have  been  open  to  inquiry  whether  the 
party  who  delivered  up  the  document  had  authority  to  do  so ;  but  in  the  absence 
of  proof  to  the  contrary  it  would  be  taken  that  the  debt  was  lawfully  discharged. 
Assuming,  however,  the  document  to  be  delivered  to  the  bank  with  a  regular  receipt 
indorsed  on  it, — and;  in  effect,  it  was  the  same  here  as  if  that  had  been  done, — it 
was  handed  over  in  a  state  in  which  the  bank  waa  absolutely  safe  in  paying  the  money. 

In  all  these  circumstances,  I  think  that  we  are  not  trenching  on  any  principle 
of  our  law  of  evidence  in  holding  the  evidence  here  to  be  competent.  No  doubt  there 
is  great  deUcacy  in  cases  of  this  kind  as  regards  the  matter  of  fact.  Any  risk  arising 
from  that  cause,  however,  is  to  be  met  by  requiring  very  full  and  satisfactory  evidence. 
The  mere  possession  of  the  document,  even  with  the  indorsation,  is,  as  I  have  said, 
next  to  nothing.  In  short,  the  case  would  fail  unless  the  parole  evidence  and  the 
facts  and  circumstances  of  real  evidence  all  tallied  together,  so  as  to  carry  to  the  mind 
the  most  complete  conviction  of  the  truth  of  the  case.  I  think  we  have  that  here  ; 
and,  on  the  whole,  I  agree  with  your  Lordships  that  the  donation  here  has  been  proved 
by  perfectly  legal  and  satisfactory  evidence. 

Lord  Ardmillan. — I  have  anxiously  considered  this  case,  and  have  come  to  be 
dearlv  of  the  opinion  which  has  been  expressed.    As  the  point  is  of  great  importance,  i 

I  shall  shortly  state  the  grounds  of  my  opinion.    The  claimant,  Mrs.  Muir,  holds  a  ! 

deposit-receipt,  blank  indorsed.    That  indorsation,  whether  blank  or  special,  is  a  ' 
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mandate  to  the  holder  to  draw,  and  a  warrant  to  the  bank  to  pay,  the  sum  in  the 
receipt.    It  does  not  of  itself  convey  the  right  to  the  money,  and  it  creates  no  pre- 
sumption of  gift.    But  the  question  remains,  quo  animo  was  the  receipt  indorsed  ? 
or  perhaps  it  may  be  as  accurately  put,  how,  and  on  what  footing,  did  Mrs.  Muir  obtain 
possession  of  the  receipt  1    Seyeraf  modes  have  been  suggested  as  probable  or  possible, 
— 1st,  She  may  have  stolen  it.    For  this  suggestion,  which  has  scarcely  been  urged, 
I  think  there  is  no  foundation.    The  genuineness  of  the  indorsation  is  not  disputed ; 
and,  therefore,  if  stolen,  it  must  have  been  stolen  after  indorsation,  that  indorsation 
being,  as  I  understand,  written  over  a  receipt  stamp.    The  surrounding  factfi  and  cir- 
cumstances of  the  case  do  not  tend  to  support  an  accusation  of  theft,  which  is  most 
improbable  in  itself,  and  opposed  to  the  presumption  of  innocence,  which  those  who 
rely  so  much  on  the  presumption  against  donation  should  not  forget.    The  notion 
of  the  theft  of  the  receipt  is  out  of  the  question.    But  two  other  modes  of  obtaining 
possession  of  [829]  the  receipt  are  respectively  alleged  by  the  parties.    The  executors 
say  it  must  be  presumed, — ^and  so  presumed  that  no  evidence  to  the  contrary  can  be 
received,--that  the  receipt  was  indorsed  and  delivered  merely  in  order  that  the  holder 
might  draw  the  money  for  Mr.  Ross  himself.    They  maintain  that  the  circumstances 
are  not  examinable ;  that  no  proof  other  than  the  writ  of  Mr.  Ross  is  competent ; 
that  although  Mr.  Ross  had,  in  presence  of  witnesses,  indorsed  and  delivered  the 
receipt,  and  stated  that  he  gave  the  indorsed  receipt  as  a  donation  to  Mrs.  Muir,  that 
would  not  avail.    They  maintain  their  right  to  exclude  investigation  of  the  facts. 
They  stand  on  the  presumption  agcinst  donation,  and  claim  the  receipt  from  the  holder 
without  inquiry.    Now,  I  am  not  prepared  to  adopt  this  view.    The  indorsed  receipt 
delivered  to  the  holder  is  a  good  mandate  to  draw  tne  money,  but  it  is  not  a  negotiate 
document,  and  mere  indorsation  does  not  transfer  the  fund.    Posseesion  of  the  indorsed 
receipt  creates  no  presumption  of  gift.    The  intent  and  object  of  the  indorsation  not 
being  apparent,  remains  to  be  ascertained.    The  question,  qiu)  animo,  ad  qutm  effectum, 
that  receipt  was  indorsed  and  delivered,  is  not  solved  for  the  holder  by  the  mere  in- 
dorsation and  possession.    But  surely  it  is  not  solved  conclusively  a^inst  the  holder 
at  once,  and  without  inquiry.    The  case  of  Barstow  t\  Inglis,  5th  December  1857, 
is  an  authority  to  support  the  proposition  that  such  a  receipt  is  not  negotiable.    Beyond 
that,  it  is  a  very  special  case,  and  was,  in  so  far  as  regarded  donation,  decided  chiefly 
on  the  peculiar  character  of  the  pursuer's  averments,  for  donation  to  the  holder  or 
indorsee  was  not  there  relevantly  alleged.    Donation  is  not  presumed.    But  donation 
may  be  inferred  from  facts  and  circumstances,  if  the  inference  be  clear.    The  law 
is  so  stated  by  the  Lord  President  in  the  case  of  Allan  t;.  Munnoch,  30th  January  1861, 
and  again  in  the  case  of  Kennedy  v.  Rose,  8th  July  1863,  and  also  by  Lord  Deas  in  the 
case  of  Bryce  v.  Young's  Executors,  20th  January  1866 ;  and  all  the  cases  in  which 
proof  was  allowed,  or  inquiry  ordered,  are  practical  confirmations  of  the  rule  that  in 
the  case  of  the  holder  of  an  indorsed  deposit-receipt,  or  a  bank  cheque,  the  investiga- 
tion of  the  facts  and  circumstances  is  not  excluded.    That  Mr.  Ross  sent  for  the 
claimant,  that  she  went  to  nurse  him,  that  he  had  a  great  regard  for  her,  that  he  de- 
livered to  her  the  indorsed  receipt, — these  are  facts  which  cannot  be  shut  out.    They 
are  the  surrounding  circumstances,  in  midst  of  which  the  question  arises,  for  whii 
end  and  with  what  intention  was  the  receipt  indorsed  and  delivered  to  her  %    There 
is  a  presumption  against  donation.     There  is  no  presumption  against  the  onerodty 
of  the  holder.    I  am  not  speaking  of  the  onus  probandi.    Some  delicate  questions  may 


arise  on  that  subject,  and  the  onus  may  shift  at  different  stages  in  the  inquiry, 
am,  however,  of  opinion  that,  in  such  a  case  as  the  present,  the  burden  of  proof  at  start- 
ing is  with  the  claimant.  But  the  plea  of  the  executors  here  is  urged,  not  to  fix  the 
onuSy  but  to  exclude  the  inquiry, — to  reclaim  the  receipt  from  the  holder  without 
any  investigation.  That  plea  I  do  not  think  well  founded.  There  is  no  recent  autho- 
rity in  support  of  it.  The  cases  decided  after  inquiry,  such  as  Heron  v,  M*Geoch, 
13th  November  1851,  are  authorities  to  the  contrary ;  so  also  is  the  case  of  Henderson 
V,  Henderson,  12th  June  1839,  where  the  holder  offered  no  proof,  but  stood  on  the 
indorsation  alone.  That  case  was  decided  expressly  on  the  footing  that  there  was 
no  proof  to  overcome  the  presumption  against  donation.  The  point  was  specially 
considered  in  the  case  of  Rose  v.  Kennedy,  and  in  the  very  recent  case  of  Bryce ;  and 
in  both  cases  proof  was  allowed,  and  the  case  decided  on  considering  the  proof.  And 
finally,  it  is  my  own  humble  opinion  that,  subject  to  some  necessary  qualifications, 
the  spirit  and  tendency  of  law  in  our  day  is  away  from  the  theory  that  justice  is  pro- 
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tected  by  forbidding  testimony  and  excluding  investigation,  and  towards  the  theory 
that  truth  is  best  sought,  and  most  surely  attained,  by  using  all  the  light  which  inquiry 
into  the  facts  and  circumstances  can  supply.  On  the  other  hand,  the  claimant  holding 
the  indorsed  receipt  alleges  that  it  was  given  to  her.  She  has  sworn  to  that  effect. 
I  see  no  reason  to  doubt  her  truthfulness,  and  there  is  evidence  corroborative  of  her 
testimony.  The  story  of  the  old  acquaintance  of  the  claimant  and  Mr.  Eoss,  which 
there  seems  no  reason  to  doubt,  renders  the  gift  probable.  He  had  no  very  near  rela- 
tions. He  was  drawing  near  his  end,  and  had  no  use  for  the  money.  He  had  sent 
for  her  to  nurse  him,  and  he  expressed  his  regard  for  her,  and  his  gratitude  for  her 
kindness.  It  seems  to  me  not  unUkely  or  unnatural  that,  touched  by  her  kind  atten- 
tion in  his  sickness,  and  softened  by  the  [830]  memory  of  the  old  days  of  cliildish  in- 
timacy, when  they  sang  hynms  together  in  the  choir,  and  he  met  her  tripping  to  school, 
or  filled  her  pitcher  at  the  well,  he  may  have  given  her  this  money.  The  testimony 
of  Dr.  Milne,  of  the  two  Forbases,  and  of  Morris,  confirms  in  important  particulars 
the  distinct  testimony  of  Mrs.  Muir  herself.  Taking  the  evidence  as  a  whole,  it  appears 
to  me  quite  sufficient  to  support  the  claimant's  assertion,  that  the  receipt  of  which 
she  is  the  holder,  and  which  bears  the  indorsation  of  Mr.  Boss,  was  presented  to  her 
by  him  as  a  donation.  In  addition  to  the  fact  of  possession,  and  of  indorsation, 
and  of  delivery,  there  has  been  proof,  to  my  mind  sufficient,  that  the  intent  of 
the  indorsation  and  delivery  was  to  make  a  gift.  Indeed,  if  the  executors'  plea  of 
a  legal  presumption  excluding  inquiry  is  repelled,  as  I  think  it  ought  to  be,  then 
the  question  of  evidence  does  not  admit  of  much  doubt,  and  has  not  been  very 
seriouslv  argued.  I  am  therefore  of  opinion  that  the  Lord  Ordinary's  interlocutor 
should  \)e  recalled,  and  that  Mrs.  Muir's  claim  should  be  sustained. 

This  interlocutor  was  pronounced  : — **  Sustain  the  claim  of  the  said  Mrs.  Margaret 
Bertram  or  Muir :  Prefer  her  to  the  fund  in  medio  in  terms  thereof,  and  decern : 
Find  the  competing  parties  liable  to  the  said  Mrs.  Muir  in  expenses :  Appoint  an 
account,"  &c. 

Neilson  &  CJowAN,  W.S.— George  Cotton,  S.S.C. —Grant  &  Wallace,  W.S. 

— Agents. 

[Approved,  Morris  v,  Riddick,  1867,  5  M.  1036.  Commented  upon,  Haldane  (Speirs' 
Factor  v.  Speirs),  1872,  10  M.  537.] 


No.  159.  IV.  Macpherson,  830.     16  June  1866.     1st  Div.— Lord  Kinloch,  M. 

Thomas  Routledge,  Pursuer.— Lord-Ado?.  Moncreif—Gifford—Shand. 

William  Sommerville  and  Son,  Defenders,— SoL-Gen.  Young— 

Clark— La/ncaster, 

Process — Jury  trial — Access  Mowed  to  defenders*  works  to  inspect  process  of  manvr 
facture, — In  an  action  for  damages  for  breach  of  agreement,  in  which  the  defenders 
obtained  a  counter  issue,  whether  the  pursuer  had  failed  to  implement  the  agreement 
by  not  imparting  to  the  defenders  full  particulars  of  the  process  employed  by  him 
in  a  certain  manufacture,  the  Court  allowed  the  pursuer,  his  agent,  and  a  man  of 
skill  access  to  the  defenders'  works,  in  order  to  inspect  the  process  employed  by 
them,  with  a  view  to  meeting  the  defenders'  case  at  the  trial. 

By  memorandum  of  agreement  entered  into  on  2d  August  1861,  it  was  agreed 
"  between  William  Sommerville  and  Son,  Dal  more  Mill,  Milton  Bridge,  and  Thomas 
Routledge  of  Eynsham  Mills,  Oxford,  that,  in  consideration  of  the  said  Thomas  Rout- 
ledge  imparting  to  the  said  William  Sommerville  and  Son  full  particulars  of  the  method 
he  employs  for  the  treatment  of  esparto  fibre  for  the  manufacture  of  paper,  and  grant- 
ing the  said  William  Sommerville  and  Son  permission  to  use  his  patented  process, 
signified  by  his  signature  to  this  memorandum  of  agreement,  the  said  William  Sommer- 
ville and  Son  engage  to  purchase  all  the  esparto  fibre  they  may  require  during  the 
period  of  ten  years  solely  from  the  said  Thomas  Routledge,  through  his  brokers  Messrs. 
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G.  &  J.  A.  Noble  of  London ;  to  be  charged  at  the  current  market  rat«,  and  in  no 
case  at  a  Iiigher  price  than  that  charged  to  others :  And  further,  in  order  to  meet 
the  contingency  of  any  paaels  of  esparto  being  offered  the  aforesaid  WilUam  Sommer- 
viUe  and  Son  at  a  lower  rate  than  that  expressed  in  the  present  contract* 
or  any  future  contract,  during  the  existence  of  this  agreement,  the  said  Thomas 
Routledge  engages  that,  in  this  event,  the  said  William  Sommenrille  and  Son  may 
purchase  the  same,  or  have  a  similar  qmmtity  delivered  to  them  (at  the  option  of 
the  said  Thomas  Routledge),  employing  Messrs.  Nobles  as  their  brokers,  who  will 
deduct  the  quantity  from  that  portion  of  the  contract  which  may  at  that  time  remain 
undelivered ;  but  it  is  clearly  understood  and  agreed  between  the  parties  that  a  royalty 
of  five  shillings  per  ton  shall  be  paid  on  such  parcel  or  parcels  to  the  said  Thomas  Rout- 
ledge." 

This  was  an  action  at  the  instance  of  Routledge  against  Sommerville  and  Son, 
concluding  for  an  accounting  for  the  royalties  on  esparto  obtained  by  them  otherwise 
than  from  the  pursuer  or  his  brokers,  and  also  for  damages  for  breach  of  contract. 
The  defenders,  inter  alia,  maintained  that  the  [831]  pursuer  had  failed  to  implemeot 
his  part  of  the  agreement,  by  not  communicating  to  them  the  necessary  particulars 
for  the  treatment  of  esparto  fibre  for  the  manufacture  of  paper. 

The  case  was  reported  upon  issues,  and  minutes  having  been  lodged  by  both  parties 
in  reference  to  certain  branches  of  the  case,  the  Court  pronounced  an  interlocutor 
approving  of  the  following  issues  :— "  It  being  admitted  that  the  pursuer  and  defenders 
entered  into  the  agreement.  No.  6  of  process, — Whether  the  defenders,  between  the 
2d  day  of  August  1861  and  12th  November  1864,  in  breach  of  the  said  agreement 
purchased  or  obtained  esparto  fibre  otherwise  than  from  the  pursuer  or  his  brokeis, 
Messrs.  G.  &  J.  A.  Noble  of  London,  to  the  loss,  injury,  and  damage  of  the  pursuer. 
Damages  laid  at  £1000.  Or,  whether  the  pursuer  has  failed  to  implement  his  pait 
of  the  said  agreement,  by  not  imparting  to  the  defenders  full  particulars  of  the  method 
employed  by  him  for  the  treatment  of  esparto  fibre  for  the  manufacture  of  paper  1 " 

The  case  having  been  set  down  for  trial  at  the  July  sittings,  the  pursuer  gave  notice 
of  the  following  motion : — "  Take  notice,  that  on  Saturday  next,  the  16th  instant, 
the  First  Division  will  be  moved  to  pronounce  an  order  on  the  defenders  to  give  access 
to  their  mills  and  works  for  the  manufacture  of  paper  at  Dalmore,  to  the  pxasuer 
and  his  agents,  and  Dr.  Stevenson  Macadam  of  Edinburgh,  and  to  find  the  defenders 
liable  in  the  expenses  of  this  motion." 

The  defenders  opposed  the  motion,  and  argued— (1)  The  question  raised  here  is 
truly  collateral  to  the  main  point  at  issue.  Tlie  inquiry  is  therefore  not  relevant 
to  the  issue.  (2)  There  is  no  reasonable  probability  that  the  pursuer  -wHl  be  at  a  dis- 
advantage at  the  trial  if  the  inspection  is  denied  to  him.  (3)  The  defenders  will  be 
prejudiced  by  having  their  works  and  mode  of  manufacture  inspected  by  the  pursuer 
and  persons  of  skill. 

Answered  for  pursuer , — ^It  is  only  fair  that  the  pursuer  should  be  put  on  the  same 
footing  as  the  defenders,  by  allowing  him  access  to  the  works,  to  see  for  himself  the 
process  there  employed. 

Lord  President. — Is  there  any  case  where  an  inquiry  of  this  kind  has  been  allowed  \ 
or  has  it  been  allowed  in  the  analogous  cases  of  patents  1 

Gifford. — ^I  am  not  aware  of  any  case. 

Lord  President. — ^I  rather  think,  looking  to  the  statements  on  record,  and  to 
the  circumstance  of  the  defenders  having  taken  a  counter  issue,  that  the  motion  may 
be  granted.  No  doubt  there  may  be  cases  where  it  might  not  be  granted,  but  I  cannot 
anticipate  any  harm  arising  to  the  defenders  by  allowing  an  inspection  of  their  works. 

The  Court  pronounced  the  following  interlocutor : — *"  Ordain  the  defenders  to 
give  access  to  their  mills  and  works  for  the  manufacture  of  paper  at  Dalmore  to  the 
pursuer  and  his  agents,  and  to  Dr.  Stevenson  Macadam  of  Edinburgh,  as  craved  in 
Raid  motion,  notice  being  given  to  the  defenders  the  evening  before  the  intended  in- 
spection." 
Leburn,  Henderson,  &  Wilson,  S.S.C— White-Millar  &  Robson,  S.S.C.— Agents. 
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No.  160.  IV.  Macpherson,  831.    16  June  1866. *     Ist Div.—Loid  Jerviswoode,  C. 

General  Francis  Fahquharson  and  Others,  'PnrQuers,— Clark— Hunter. 

John  Duncan  (Trustee  of  the  deceased  Andrew  Farquharson)  and  Others, 

Defenders.  —Pattison  —Macdonald. 

Andrew  Farquharson,  'Detender.—Patton—Gloag. 

Trust — Powers — Accumulation — Entail, — A  truster  directed  his  trustees  to  pay  debts 
and  legacies  and  to  execute  an  entail  of  his  heritable  estate.  Held,  in  a  declarator 
by  an  heir  of  entail,  that,  having  reference  to  the  special  provisions  of  [832]  the 
trust-deed,  the  debts  and  legacies  fell  to  be  paid  out  of  the  surplus  rents,  and  that  the 
trustees  were  not  entitled  either  to  sell  a  part  of  the  estate  for  payment  of  the  debts 
and  legacies,  or  to  entail  it  under  burden  of  the  debts  and  legacies. 

Andrew  Farquharson  of  Breda,  who  died  on  21st  July  1831,  left  a  trust-deed  by 
which  he  directed  his  trustees,  in  the  events  therein  mentioned,  to  execute  a  deed  of 
entail  of  his  estate  of  Breda  in  favour  of  a  series  of  heirs  specified.  The  present  action 
was  raised  by  Robert  Farquharson  of  AUargue,  the  first  existing  heir  in  the  nomination, 
but  who  died  pending  the  proceedings.  On  his  death  his  brother,  General  Francis 
Farquharson,  the  next  heir  of  entail  in  the  tailzied  destination,  was  sisted  as  pursuer. 
The  summons  concluded  for  declarator,  **  that  upon  a  sound  construction  of  the  said 
trust^lisposition  and  settlement  of  the  said  deceased  Andrew  Farquharson  of  Breda, 
the  amount  of  the  debts  due  at  his  death,  and  of  the  legacies  and  provisions  left  by  him 
after  applying  in  extinction  thereof,  pro  tanto,  such  other  estate  of  the  truster  as  may 
have  been  liable  therefor,  and  also  all  such  sums  of  money  as  may  have  been  duly 
borrowed  by  his  trustees,  and  duly  and  properly  expended  by  them  in  fulfilment  of 
the  purposes  of  the  trust,  ought  and  may,  competently  and  legally,  be  either  imposed 
as  burdens  upon  the  fee  of  the  said  estate  of  Breda,  or,  if  so  determined  in  the  course 
of  the  process,  paid  and  discharged  out  of  the  proceeds  of  a  sale  of  such  portion  of  the 
said  lands  and  estate  as  our  said  Lords  may  appoint  to  be  sold  for  that  purpose,  and 
that  to  the  effect  and  in  order  that  the  existence  of  the  said  debts,  legacies,  or  provisions, 
and  expenditure  foresaid,  may  not  interfere  or  form  Sny  obstacle  to  the  execution  of  the 
deed  of  entail  appointed  by  the  truster  to  be  executed,  or  injure  the  rights  of  the  pursuer 
in  the  premises ;  and  that  the  trustee  should  be  ordained  to  burden  the  fee  of  the  said 
estate  or  to  sell  such  parts  of  it  as  might  be  determined." 

There  was  an  alternative  conclusion  in  reference  to  the  sale  of  growing  wood  on 
the  estate. 

The  action  was  defended  by  the  surviving  trustee,  by  certain  heirs  under  the  entail 
directed  by  the  truster,  and  by  Andrew  Farquharson  of  Whitehouse,  the  representative 
of  a  deceased  trustee.  It  was  maintained  in  defence  that  under  the  directions  of  the 
trust^leed  the  debts  of  the  truster  were  to  be  paid  out  of  the  rents  of  the  estate,  and  that 
the  fee  of  the  entailed  estate  could  not  be  burdened,  or  any  portion  of  it  sold. 

The  provisions  of  the  trust-deed  of  Andrew  Farquharson  of  Breda,  on  which  the 
question  depended,  were  as  follows : — He  disponed  his  estate,  consisting  chiefly  of 
house  property  in  Aberdeen  and  of  the  lands  of  Breda,  to  trustees,  with  power  to  sell 
the  house  property  in  Aberdeen.  The  purposes  of  the  trust  were — 1.  For  payment 
of  the  truster's  debts,  &c.  2.  For  payment  to  his  widow  of  the  free  liferent  of  his  estate 
of  Breda,  or  possession  of  all  or  any  part  of  it,  with  the  burdens  after  mentioned.  3.  For 
payment  of  certain  legacies,  all  payable  after  the  death  of  his  widow,  but  declaring  that 
she  should  be  burden^  during  her  life  with  the  interest  on  certain  of  the  legacies ;  "  but 
in  the  event  only  that  after  payment  of  my  debts  and  funeral  expenses  there  shall  remain 
no  fund  to  be  applied  in  payment  or  in  part  payment  of  their  foresaid  legacies,  it  being  my 
intention  that  the  said  Mrs.  Ann  Farquharson  should  only  be  burdened  with  the  yearly 
interest  of  such  part  thereof  as  cannot  in  the  meantime  be  discharged  for  want  of  funds. 
But  as,  on  the  renewal  of  the  existing  leases  on  the  estate  of  Breda,  very  considerable 
additional  rents  will  be  obtained,  probably  equal  to  the  payment  of  the  yearly  interest  of 

*  Decided  26th  January  1866. 
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the  legacies  bequeathed  by  me,  then,  and  in  that  event,  I  appoint  and  hereby  empower 
my  said  trustees  and  their  foresaids  to  borrow  money  to  pay  them  off,  but  without 
trenching  on  the  said  Mrs.  Ann  Farquharson's  income,  which  is  to  continue  to  be  the 
amount  of  the  rents  of  Breda,  as  established  by  the  existing  leases,  without  relation  to 
any  rise  that  may  be  obtained  on  the  renewal  [833]  of  these  leases,  which  additional 
rente  are  to  be  applied  for  the  other  purposes  of  this  trust." 

By  the  last  purpose  of  the  trust,  the  truster  directed  his  trustees,  *"  as  soon  after 
my  decease  as  they  possibly  can,  after  payment  of  all  my  debte,  the  foresaid  legacies, 
and  such  others  as  I  may  appoint,  and  without  prejudice  to  the  right  of  liferent  before 
granted  to  the  said  Mrs.  Ann  Farquharson,  but  subsidiary  thereto,"  to  execute  a  deed 
of  entail  of  his  estate  of  Breda,  in  favour  of  a  series  of  heirs  set  forth  in  the  trustrdeed. 

The  deed  contained  the  following  declaration : — ^"  It  is  hereby  expressly  provided 
and  declared,  that  the  present  trust  shall  continue  and  subsist  until  the  whole  debts  and 
burdens  chargeable  upon  and  affecting  my  said  estate  are  fully  paid  and  cleared  off, 
and  until  the  lapse  of  the  foresaid  liferent  in  favour  of  the  said  Mrs.  Ann  Farquharson, 
my  wife,  at  which  time,  and  when  my  said  trustees  shall  have  executed  and  duly  recorded 
the  foresaid  deed  of  entail,  and  made  up  feudal  titles  thereon,  they  shall  be  at  liberty 
to  cede  the  possession  to  the  heir  of  entail  first  in  the  nomination,  if  such  heir  have 
arrived  at  the  years  of  majority,  or  if  minor,  then  at  his  majority ;  but  declaring, 
that  although  the  said  trust  is  to  continue  during  the  periods  foresaid,  yet  that  it  is 
my  intention  and  desire,  that  on  the  lapse  of  the  foresaid  liferent  in  favour  of  the  said 
Mrs.  Ann  Farquharson,  the  heir  of  entail  first  in  the  nomination,  if  arrived  at  the  years 
of  majority,  shall  be  entitled  to  possession  of  the  mansion-house,  offices,  garden,  and 
policies  of  Breda,  together  with  the  mains :  And  I  hereby  appoint  my  said  trustees 
to  give  such  heir  access  to  said  mansion-house  and  offices,  and  to  put  him  in  possession 
of  the  mains  and  garden,  and  to  continue  him  in  possession  thereof  during  the  sub- 
sistence of  the  said  trust,  free  of  any  claim  or  demand  of  rent  on  that  account." 

The  truster  left  also  a  codicil,  in  which,  on  a  narrative  that  by  the  preceding  deed 
he  had  conveyed  his  estate  to  trustees,  "  for  the  purposes  therein  mentioned,  and  par- 
ticularly for  the  payment  of  my  debte  and  legacies  as  therein  expressed,  and  for  the 
payment  of  any  additional  legacies  "  the  truster  might  bequeath,  he  bequeathed  certain 
other  legacies. 

The  truster  left  no  family,  but  was  survived  by  his  widow,  who  enjoyed  her  Uferent 
until  1856,  when  she  died. 

Various  legal  proceedings  then  took  place,  for  the  purpose  of  establishing  the  right 
of  the  original  pursuer,  Robert  Farquharson,  to  the  estate  as  first  in  the  nomination, 
and  a  muJtiplepoinding  was  brought  by  the  trustee,  and  other  processes  were  brought, 
which  were  conjoined.  In  these  processes  Robert  Farquharson  challenged  the  manage- 
ment of  the  trustees,  and  alleged  that  various  sums  had  been  unduly  paid  by  them, 
and  that  if  these  sums  were  put  to  their  debit,  the  whole  of  the  truster's  debte  and  pro- 
visions would  be  paid,  and  the  estate  would  be  found  to  be  free  of  debt.  After  an  account- 
ing, the  result  of  which  was  admittedly  to  shew  that  a  considerable  amount  of  debts 
and  provisions  affected  the  estete,  although  the  exact  amount  was  disputed,  the  Lord 
Ordinary  (Jerviswoode)  pronounced  an  interlocutor  in  the  conjoined  process,  disposing 
of  various  of  the  objections  to  the  trust-accounte  stated  by  the  original  pursuer,  Robert 
Farquharson  of  Allargue.  This  interlocutor  was  reclaimed  against  by  the  trustee, 
and  the  conjoined  processes  came  to  depend  before  the  First  Division. 

The  fact  that  debt  on  the  estate  existed  being  thus  ascerteined,  the  present  action 
was  brought  by  Mr.  Farquharson  of  Allargue,  for  the  purpose  of  having  the  debt  created 
a  burden  on  the  fee,  or  of  having  the  debte  paid  by  sale  of  part  of  the  estete.  In  the 
Outer-House  the  pursuer  lodged  a  minute,  admitting  that  the  minimum  burdens 
chargeable  on  the  fee  of  the  estete  on  2  2d  May  1857  was  £6300. 

The  trustee  averred,  inter  alia,  that  of  the  debts  and  burdens  chargeable  upon  and 
affecting  the  estete  of  Breda,  amounting  at  30th  January  1858  to  [83^  ^771,  lis.  2d., 
there  had  since  been  paid  out  of  the  accruing  rents  of  the  estete  £1213,  13s.  2d., 
leaving  about  £6500  still  to  be  paid  and  cleared  off. 

The  pursuer  pleaded,  inter  alia  ;— (1)  Upon  a  sound  construction  of  the  trust- 
disposition  and  settlement  libelled,  the  debte  due  by  the  truster,  and  legacies  or  pro- 
visions left  by  him,  and  any  such  sums  competently  borrowed  and  properly  expended  by 
the  trustees,  in  fulfilment  of  the  purposes  of  the  trust,  as  the  same  shall  be  duly  ascer- 
teined, together  with  the  expenses  which  have  been  or  may  be  incurred  by  the  pursuer 
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as  aforesaid*  fall  to  be  charged  or  imposed  as  a  burden  on  the  fee  of  the  estate,  or  paid 
from  the  proceeds  of  a  portion  of  the  estate  to  be  sold  for  that  purpose,  in  the  manner 
concluded  for.  (2)  The  defender,  John  Duncan,  as  surviving  trustee  foresaid,  is 
not  entitled  to  delay  executing  the  deed  of  entail  directed  by  the  truster  until 
these  debts  and  others  shall  be  paid  off  and  discharged  out  of  the  rents  of  the  estate, 
thereby  throwing  the  burden  thereof  upon  the  pursuer,  and  depriving  him  of  the 
succession. 

Pleaded  in  defence,  i/ater  alia ; — (5)  Upon  a  sound  construction  of  the  trust-dis- 
position and  settlement,  neither  the  pursuer  nor  any  one  else  is  entitled,  as  heir  of  entail 
falling  under  the  destination  therein,  to  possession  of  the  lands  of  Breda,  until  the  whole 
liabilities  chargeable  upon  the  estate  shall  have  been  discharged. 

Mr.  Farquharson  of  Allargue  having  died,  his  brother.  General  Francis  Farquharson, 
the  next  heir  in  the  tailzied  destination,  was  sisted  as  pursuer  of  the  action. 

The  Lord  Ordinary  remitted  the  present  process  from  the  Second  Division  to  the 
First  Division  of  the  Court  ob  contingentiam  to  the  said  relative  conjoined  processes, 
and  these  conjoined  actions  being  afterwards  sisted  in  the  Inner-House,  the  Lord 
Ordinary  (Jerviswoode)  reported  the  present  cause  to  the  First  Division.  Their  Lord- 
ships ordered  written  argument  in  the  present  action. 

Argued  for  the  pursuers ; — ^There  was,  they  averred,  little  or  no  surplus  rental 
applicable  to  payments  of  the  debts,  or  at  least  a  surplus  so  small  that  the  debt  would 
not,  by  application  of  that  surplus,  be  discharged  within  thirty  years.  In  these  cir- 
cumstances, the  trustee  under  the  trust-deed  of  Farquharson  of  Breda  was  entitled 
and  bound  to  apply  the  estate  so  far  as  necessary  in  payment  of  the  debts,  so  that  the 
revenue  of  the  remainder  might  be  enjoyed  by  the  heir  of  entail  as  soon  after  his  decease 
as  possible.  It  was  plain  that  the  truster  had  miscalculated  the  amount  of  his  estate, 
ana  therefore  effect  must  be  given  to  the  primary  directions  of  the  trust,  to  pay  the 
debts  and  execute  an  entail  "  as  soon  after  my  decease  as  they  possibly  can."  The 
truster  in  the  trust-deed  gave  an  express  power  to  borrow.  That  implied  a  power  to 
sell,  because  it  authorised  the  trustees  to  put  the  estate  in  the  hands  of  creditors  who 
might  sell  if  they  chose.  Further,  a  power  to  sell  was  implied  when  necessary  to  carry 
out  the  purposes  of  the  trust  according  to  the  fair  rights  of  the  beneficiaries.  It  was 
not  the  intention  of  the  truster  to  sacrifice  entirely  the  first  heirs  in  the  nomination 
for  the  benefit  of  the  following  heirs,  which  would  happen  if  the  defenders'  argument 
were  adopted.  If  the  truster  had  intended  that,  the  rents  would  have  been  specially 
appropriated  for  that  purpose.*  It  might  be  true  that  there  were  provisions  in  the 
trust-deed  which  shewed  the  truster's  expectation  that  there  would  be  surplus  rents, 
and  his  desire  that  they  should  be  applied  in  payment  of  the  debts.  But  what  he 
intended  was,  that  the  surplus  rents  during  the  widow's  liferent  should  be  so  applied, 
[835]  a^d  he  expected  that  the  debts  would  be  paid  before  the  liferent  expired ;  but 
he  did  not  desire  that  the  trust  should  be  maintained  for  a  longer  period  than  was 
necessary  for  the  satisfactory  execution  of  the  deed  of  entail.  It  was  no  doubt  true 
that  the  truster  would  have  preferred  to  have  his  whole  estate  entailed,  if  that  had  been 
possible ;  but  in  existing  circumstances  that  was  not  possible,  with  due  regard  to  the 
other  purposes  of  the  trust.  A  report  by  a  land  valuator  was  produced,  to  the  effect 
that  the  debts  might  be  paid  by  the  sale  of  a  comparatively  small  portion  of  the  estate 
lying  at  some  distance  from  the  mansion-house,  and  not  essential  to  the  compactness 
or  amenity  of  the  estate. 

Argued  for  the  defenders  j^— In  1859  the  burdens  on  the  estate  amounted  to  between 
£7000  and  £8000,  and  since  that  time  above  £3500  had  been  paid,  and  the  whole 
burdens  now  due,  including  interest  due  on  legacies,  was  estimated  at  £4800.  For 
payment  of  that  sum  there  would  be  available  upwards  of  £700  per  annum  of  surplus 
rents,  and  therefore  there  would  be  no  great  difficulty  in  paying  the  debts  by  means 
of  the  surplus  rents.  They  denied  that  there  was  any  fraction  of  the  estate  which 
could  be  sold  to  advantage.  The  question  was  a  question  of  construction  of  the  trust- 
deed.    The  Court  had  no  nobile  ofpcium  in  the  matter.     The  trustee  could  not  validly 

*  Moore's  Trustees  v.  Wilson,  June  25,  1814,  F.  C. ;  Erskine's  Trustees  v,  Wemvss, 
May  13,  1829,  7  S.  594  ;  Henderson  v.  Somerville,  June  22,  1841,  3  D.  1049  ;  Hamil- 
ton f7.  Bennet,  Feb.  14,  1832,  10  S.  330— aff.  Aug.  16,  1833,  6  W.  &  S.  533  ;  M^Kinnon 
fCampbelPs  Trustees)  v.  Campbell,  Dec.  4,  1838,  1  D.  153;  Graham  v.  Graham's 
Trustees,  Dec.  2,  1850,  13  D.  420. 
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burden  or  sell  the  estate,  unless  power  to  do  so  could  be  found  in  the  deed.*  Now, 
the  truster  expressly  declared  that  the  estate  was  to  be  entailed  free  of  debt.  The 
only  question,  therefore,  was,  whether  a  portion  of  the  estate  could  be  sold.  There 
was  no  power  of  sale ;  but  it  was  admitted  that  it  might  be  held  to  be  implied,  if  a  sale 
were  essential  to  the  fulfilment  of  the  trust  purposes.  It  was  a  specialty  in  this  case 
that  the  truster  contemplatcKl  a  deficiency  m  his  moveable  estate,  and  yet  did  not 
authorise  a  sale  of  Breda,  but  only  of  his  house  property  in  Aberdeen,  and  he  authorised 
the  trustees  to  borrow  for  payment  of  certain  legacies.  That  limited  power  to  borrow 
almost  amounted  to  a  proniDition  to  sell.  The  truster  desired  his  trustees  to  entail 
his  whole  estate  of  Breda,  but  it  was  impossible  to  say  whether  or  not  he  wished  a  mere 
fraction  of  it  to  be  entailed.  But  in  truth  the  truster  has  specially  provided  for  the 
event  which  had  occurred,  because  he  directed,  that  on  the  exjjiry  of  the  liferent, 
the  heir  of  entail  was  to  receive,  not  the  estate,  but  only  the  mansion-house,  and  that 
the  trustees  should  continue  to  hold  the  estate  for  payment  of  burdens.  No  doubt 
a  direction  to  pay  truster's  debts  of  necessity  implied  a  power  to  sell,  but  that  only 
in  case  of  necessity.  A  power  of  sale  to  defeat  the  intention  of  the  truster 
could  never  be  implied.  The  whole  purposes  of  the  trust,  including  both  payment 
of  debt  and  execution  of  an  entail,  must  be  fulfilled,  if  that  were  possible ;  and  here 
there  was  no  practical  difiiculty  in  fulfilling  both  purposes,  but  that  could  only  be  done 
in  the  way  the  trustee  proposed.  The  case  of  Lawson,  2(>th  February  1863,  and  20th 
July  1864,t  was  very  similar  to  the  present.  The  cases  quoted  by  tne  pursuers  were 
all  cases  as  to  the  construction  of  deeds  totally  different  from  the  present,  and  depending 
on  totally  different  circumstances,  except  the  case  of  Erskine  t?.  Wemyss,  in  which 
it  rather  appeared  that  the  Court  did  not  so  much  construe  a  trust-deed,  as  confer  or 
profess  to  confer  a  power  on  the  trustees  which  was  not  in  the  trust>deed.J  In  such 
cases  as  the  present,  it  was  not  enough  to  allege  that  a  sale  would  be  expedient.  Nothing 
short  of  necessity  could  warrant  a  sale.§  On  the  whole,  there  was  no  necessity  for 
a  sale,  and  it  was  clear  that  the  trust-deed  did  not  authorise  it. 

Lord  President.— The  question  before  us  arises  out  of  the  trus^deed  and  settle- 
ment of  Andrew  Farquharson  of  Breda,  who  died  in  1 831.  By  that  deed  he  [836]  vested 
his  property  in  various  trustees  for  payment  of  his  debts,  providing  a  liferent  to  his 
widow,  and  payment  of  certain  legacies ;  and  by  the  last  purpose  of  the  trust  he  ap- 
pointed his  trustees,  "  as  soon  after  my  decease  as  they  possibly  can  after  payment  of 
all  my  debts,  the  foresaid  legacies,  and  such  others  as  I  may  appoint,  ana  without 
prejudice  to  the  right  of  liferent  before  gi*anted  to  the  said  Mrs.  Ann  Farquharson, 
but  subsidiary  thereto,  to  make  and  execute  a  valid  and  formal  deed  of  entail  of  the 
whole  lands  and  estate  of  Breda."  Mr.  Farquharson  of  Breda  died  in  1831,  and  his 
widow  lived  till  1856,  when  she  died.  Mr.  Farquharson  left  debt  of  considerable 
amount,  looking  to  the  property  which  he  had  ;  and  as  the  widow  enjoyed  a  liferent 
of  the  estate,  it  was  pretty  clear  that  little  could  be  done  towards  extinguishing  the 
debts  during  her  life.  But  after  her  death  matters  came  into  a  different  position. 
There  was  then  a  very  large  amount  of  legacies  and  debts,  and  it  appears  that  there 
was  very  little  prospect,  according  to  one  statement,  of  the  debts  being  speedily  paid. 
Parties  are  not  agreed  as  to  the  amount  of  the  debts.  It  is  alleged  by  the  one  party 
that  it  has  been  materially  diminished,  and  by  the  other  that  it  is  still  very  large.  But 
some  time  after  the  death  of  the  widow,  the  present  action  of  declarator  was  raised 
by  Mr.  Farquharson  of  Allargue,  who  was  then  the  party  entitled  to  the  estate,  as 
heir  pointed  out  by  Mr.  Farquharson  in  his  deed,  provided  the  trustees  were  in  a  con- 
dition to  make  the  entail.  That  action,  which  was  raided  in  1860,  contains  various 
conclusions.  In  the  first  place,  Mr.  Farquharson  desires  to  have  it  found  that  the  trustees 
are  bound  to  make  over  the  estate  subject  to  the  debts  that  existed,  and  alternatively, 
that  if  they  do  not  do  that,  it  is  their  duty  to  sell  a  portion  of  the  estate,  which  will 
pay  the  debts,  and  leave  a  considerable  free  estate  for  the  enjoyment  of  the  heirs  of 
entail.  Then  there  is  also  a  conclusion  about  wood,  but  I  do  not  think  we  have  much 
before  us  in  these  papers  in  regard  to  it. 

Mr.  Farquharson,  the  original  pursuer  of  the  action,  died,  and  the  present  pursuer 
is  General  Farquharson.    It  is  stated  to  us,  on  the  part  of  the  pursuer,  that  we  ought 

*  Kinloch,  Dec.  7,  1859,  22  I).  1174. 

t  Lawson,  Feb.  20,  1803,  ante,  vol.  i.  424,  and  eJuly  20,  1804,  ante,  vol.  ii.  1422. 
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to  grant  one  or  other  of  the  alternative  conclusions,  and  that  unless  that  is  done, 
there  is  no  prospect  of  any  heir  of  entail  enjoying  this  estate  for  an  almost  indefinite 
period ;  that  the  interest  of  the  debts,  and  public  and  parochial  burdens,  reduce  the 
surplus  rent  to  a  small  sum — under  £50  a-year ;  that  the  debts  are  still  very  large, 
and  that  it  will  take  some  fifty  or  sixty  years  at  all  events,  with  the  most  careful  manage- 
ment, to  extinguish  them.  The  trustee  resists  that  action,  and  says  that  that  is  not 
the  true  state  of  matters,  that  there  are  considerable  debts  still  remaining  unpaid, 
but  that  a  good  deal  has  been  done  towards  their  extinction,  and  that,  under  the  manage- 
ment of  the  trust,  it  is  expected  that  the  debts  'will  be  extinguished  in  a  very  few  years. 
But  he  says  further,  that  under  the  trust-deed  of  Mr.  Farquharson  of  Breda,  there, 
is  no  authority  given  either  to  burden  or  to  sell,  and  no  power  to  do  so,  and  that  is 
the  main  question  that  was  argued  to  us.  It  is  pretty  plain  that  there  is  no  express 
power,  and  the  question  truly  is,  whether,  by  any  construction  of  this  deed,  we  can 
find  that  there  is  an  impUed  power  to  do  either  the  one  or  the  other  of  these  things. 
There  may  be  another  question,  viz.  whether  the  exigencies  and  necessities  of  the  trust 
are  such  that  its  mean  object  cannot  be  carried  into  efi'ect  at  all  without  seUing,  that 
the  debts  absorb  the  whole  estate,  and  that  without  paying  them  nothing  can  be  done. 
That  is  a  separate  question,  but  that  is  a  question  which  cannot  be  very  well  disposed 
of  in  favour  of  the  pursuer  at  the  present  stage  of  the  proceedings,  because  parties 
are  at  variance  as  to  the  amount  of  the  debt,  and  as  to  the  necessity,  and  even  the 
expediency,  of  attempting  to  make  any  sale.  But  we  are  to  consider  the  case  in  the 
position  in  which  it  stands,  and  to  see  whether,  apart  from  that  consideration,  we  can 
find  in  this  trust-deed  any  elements  for  holding  that  the  trustees  are  bound  or  are  entitled 
to  sell  this  estate,  in  order  to  accompUsh  the  objects  which  the  pursuer  has  in  view. 

On  the  first  aspect  of  it,  it  is  very  clear  that  Mr.  Farquharson,  the  maker  of  the 
trust-deed,  expected  that  his  purpose  could  be  accompUshed  of  paying  ofi*  the  debts 
out  of  the  rents  of  the  estate,  and  of  entailing  the  estate,  without  a  sale  being  necessary. 
But  it  is  said  that  he,  like  many  other  persons  whose  deeds  come  before  us,  miscal- 
culated the  state  of  his  own  finances,  and  that  there  was  an  error  on  his  part ;  that 
his  leading  object  was  to  pay  his  debts ;  and  that,  if  the  funds  are  not  to  be  found 
for  the  accomplishment  of  that  object  without  the  sale,  a  sale  must  take  place. 
[8371  Some  cases  were  referred  to  in  which  the  Court,  it  is  said,  has  exercised  a  power 
of  tUs  kind,  and  I  have  no  doubt  that  the  Court  has  a  power  to  consider  the  whole 
circumstances  of  the  case,  and  to  see  whether,  by  construction  of  the  deed,  they  can 
discover  that  the  truster  has  placed  matters  in  such  a  position  that  he  intended,  in 
certain  events,  to  give  a  power  of  sale  to  the  trustees.  I  have  not  found  any  such  thing 
in  the  deed.  I  do  not  discover  in  it  anything  which  can  imply  that  the  trustees  were 
to  have  a  power  to  sell  in  the  circumstances  which  the  pursuer  contends  for.  I  think 
the  whole  scope  of  the  deed  is  adverse  to  that  view,  and  I  think  there  are  one  or  two 
things  in  certain  parts  of  the  deed  which  mark  very  decidedly  the  views  which  the 
truster  himself  had.  He  says  that  the  estate  is  to  be  entailed,  meaning  thereby  ob- 
viously the  whole  estate.  And  when  is  it  to  be  entailed  1  Not  till  after  the  debts 
are  paid.  The  debts  are  to  be  paid,  and  the  estate  entailed,  and  he  obviously  con- 
templated that  it  was  not  to  be  entailed  for  a  considerable  time,  not  till  the  debts  were 
paid,  and  not  till  after  the  widow's  liferent  had  ceased.  That  of  itself  implies  that 
the  rents  are  to  be  applied  to  the  extinction  of  the  debts  preparatory  to  entaihng  the 
estate.  Then,  again,  he  makes  provisions  of  certain  funds  to  be  applied  to  particular 
purposes.  He  authorises  some  house  property  that  he  had,  to  be  sold.  But  while 
he  is  thereby  contemplating  the  sale  of  part  of  his  real  estate,  he  gives  no  hint  about 
the  sale  of  Breda.  To  be  sure  the  house  property  was  not  to  be  entailed,  but  that 
is  a  circumstance  which  shews  that  if  the  estate  was  to  be  entcdled,  it  was  not  to  be 
sold.  Then,  again,  he  contemplates  a  state  of  matters  in  which  his  heir  of  entail  is 
to  be  in  the  enjoyment  of  a  certain  portion  of  the  estate,  but  not  in  the  enjoyment  of 
the  estate  itself.  He  contemplates  that  his  heir  is  to  be  in  possession  of  the  mansion- 
house  and»of  the  mains,  as  it  is  called.  Now,  I  read  that  clause  as  implying  that  he 
is  to  be  in  possession  of  the  mansion-house  and  mains  without  paying  any  rent  to  the 
trustees  for  it.  That  being  so,  I  think  it  is  almost  demonstrative  of  this,  that  he  meant 
the  rents  of  the  rest  of  the  estate  to  bo  applied  by  the  trustees  to  the  purposes  of  the 
trust, — that  is,  the  payment  of  the  debts.  I  hold  that  the  putting  the  heir  in  possession 
of  the  mansion-house  and  mains,  without  any  payment  of  rent,  is  just  the  same  as 
if,  instead  of  saying  he  shall  enjoy  a  certain  portion  of  the  estate,  he  had  said  a  certain 
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proportion  of  the  rents  shall  be  paid  to  the  heir  of  entail ;  and  if  he  had  said  that,  would 
it  not  have  been  conclusiye  that  the  heir  was  not  to  get  the  rest  of  the  rents,  and  that 
they  were  to  be  applied  by  the  trustees  to  something  else, — ^that  is,  to  the  payment 
of  the  debts  1  There  are  other  Uttle  indications,  all  of  which  point,  I  think,  to  the 
same  conclusion,  and  that  is  the  conclusion  which  the  primary  reading  of  the  clause 
in  the  deed  would  lead  one  to.  Probably  the  long  period  that  the  widow  survived  may 
have  caused  greater  difficulties  than  were  expected  in  this  case.  At  all  events,  it  has 
caused  a  greater  appearance  of  hardship,  because  it  has  prolonged  the  period  for 
which  the  trust  has  subsisted.  The  trustees  could  not  help  that,  and  the  truster 
himself  contemplated  the  lapse  of  some  time,  and  that  after  that  time  something 
was  to  be  done  towards  payment  of  the  debts. 

I  should  be  unwilling  just  now  to  decide  conclusively  and  definitely  that,  if  it  should 
turn  out  in  the  process  of  accounting  that  the  trust  is  inextricable,  and  that  it  never 
can  be  worked  out  by  reason  of  the  amount  of  the  debts,  the  Court  is  not  then  to  give 
a  power  to  sell.  I  am  not  prepared  to  exclude  that  contingency,  and  I  think  anything 
we  do  must  reserve  that. 

Some  of  the  cases  that  have  been  referred  to  are,  1  think,  not  very  clear  as  to  the 
grounds  on  which  the  Court  proceeded  in  regard  to  them.  There  is  the  case  of  £rskine 
r.  Wemyss,  and  it  is  not  very  clear  on  what  grounds  the  Court  proceeded  there.  I 
think  the  House  of  Lords  seem  to  have  held  in  the  subsequent  case  of  Allan  r.  Glasgow's 
Trustees,  that  the  Court  of  Session  did  not  proceed  on  the  interpretation  of  the  trust- 
deed.  I  am  not  disposed  to  proceed  on  any  other  groimd  than  an  interpretation  of 
the  trust-deed,  and  in  interpreting  the  trust-deed  I  cannot  arrive  at  the  conclusion 
that  there  is  a  power  of  sale  in  the  condition  of  matters  that  irf  presented  to  us  just  now. 

There  is  another  conclusion  in  this  action  which  I  do  not  wish  to  dispose  of,  and 
that  is  about  the  wood.  That  was  not  argued  to  us.  The  trustees,  I  suppose,  will 
do  what  is  right  about  that.  Wood  that  is  in  danger  of  decaying  they  would  be  entitled 
to  cut,  and  it  is  not  alleged  that  they  have  refused  to  do  that. 

On  the  whole,  I  think  we  cannot  give  effect  to  the  conclusions  of  this  summons. 

[838]  Lord  Curriehill. — ^This  case  is  attended  with  nicety,  certainly,  and  with 
considerable  difficulty.  The  conclusions  of  the  summons  with  which  we  have  to  deal 
are  alternative,  viz.  that  the  balance  of  the  debts  and  the  legacies  shall  be  made  a  burden 
upon  an  entail  which  is  now  sought  to  be  immediately  made,  or  that  a  portion  of  the 
lands  should  be  sold  for  payment  of  the  debts,  and  the  remainder  entailed.  It  appears 
to  me  that  the  question  upon  which  the  parties  are  at  variance  is  this :  whether, 
according  to  the  true  construction  of  the  trust-deed,  the  entailer  intended  that  the 
debts  and  provisions  should  be  a  burden  upon  the  fee  of  the  estate,  or  upon  the  rents ; 
and  upon  the  solution  of  that  question  I  think  both  alternatives  of  the  action  dex)end. 
The  first  purpose  of  the  trust  is,  that  the  trustees  should  pay  his  debts ;  but  it  is  not 
said  whether  they  are  to  apply  the  fee  or  the  rents  in  executing  that  purpose.  There 
is  argument  and  authority  in  the  cases  upon  that  matter,  and  I  think  the  result  of 
the  authorities  comes  to  be  this,  that  where  there  is  no  express  power  of  sale  given, 
the  trustees  are  not  entitled  to  sell  lands  which  are  directed  to  be  otherwise  disposed 
of,  unless  it  be  shewn  that  there  be  a  necessity  to  do  so,  in  order  to  pay  the  debts ;  and 
tnat  the  leading  purpose  of  the  payment  of  the  debts  cannot  other^^dse  be  carried  into 
execution.  As  to  the  case  of  Wemyss,  which  is  the  first  of  the  cases  referred  to,  there 
is  no  satisfactory  report  of  it.  It  does  not  appear  clearly  whether  authority  was  given 
to  the  trustees,  and  whether  decree  to  that  effect  was  pronounced  on  an  interpretation 
of  the  deed,  or  upon  an  exercise  of  the  nobUe  offkium  of  the  Court.  Lord  Brougham, 
in  delivering  his  judgment  in  Allan  v.  Glasgow's  Trustees,  stated  expressly  that  he 
held  that  case  to  have  been  decided  in  the  exercise  of  the  nchile  ofjlcium  of  the  Court, 
and  that  therefore  it  was  no  authority  for  implied  power.  But  I  think  in  subsequent 
cases — ^in  the  case  of  M'Kinnon  r.  Campbell  and  in  the  case  of  Henderson,  but,  above 
all,  in  the  last  case  of  Graham,  the  Court  distinctly  came  to  be  of  opinion,  and  that 
was  the  import  of  the  judgment,  that  if  the  purposes  of  the  trust  could  not;  otherwise 
be  accomplished,  there  was  an  implied  power  to  sell  conferred  upon  the  trustees. 
Therefore  I  think  that  if  it  were  made  out  here  that  it  was  impossible  to  pay  the  debts 
without  the  sale  of  the  lands  there  would  be  an  implied  power.  But  that  leaves  the 
question,  which  comes  to  be  a  good  deal  a  matter  of  fact,  is  it  impossible  to  pay  the 
debts  without  selling  the  estate  1  Now,  that  has  not  been  made  out  yet.  It  may 
ultimately  appear  from  the  falling  of  rents  or  other  causes,  and  from  new  debts  appear- 
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ing,  that  it  is  impracticable,  and  therefore  I  concur  with  your  Lordship  in  thinking 
that  we  must  take  care  to  keep  the  matter  open,  in  case  such  a  contingency  should 
at  any  time  hereafter  arise.  But  we  have  to  dispose  of  the  two  alternative  conclusions 
of  the  action  in  existing  circumstances. 

As  to  the  first  conclusion,  that  the  entail  should  be  granted  under  the  burden 
of  the  debts,  I  am  quite  clear  that  that  conclusion  cannot  be  complied  with.  Tliere 
are  two  provisions  in  the  settlement  that  are  entirely  adverse  to  such  a  claim.  One 
of  them  states  expressly  that  the  entail  is  not  to  be  granted  until  all  the  debts  and 
provisions  be  paid.  In  another  it  is  stated  that  the  "  trust  is  to  subsist  until  the  whole 
debts  and  burdens  chargeable  upon  and  aflPecting  my  said  estate  are  fully  paid." 
Therefore,  as  to  the  first  conclusion,  I  think  there  is  no  room  for  question. 

As  to  the  second  conclusion,  that  a  part  of  the  estate  should  be  sold  in  order  to 
pay  off  the  debts  at  once,  and  have  the  entail  executed  as  to  the  remainder,  I  think 
that  fairly  brings  out  the  question  of  the  trustee's  contention  as  to  the  fund  from  which 
the  debts  were  appointed  to  be  paid.  Was  it  to  be  out  of  the  fee  of  the  lands,  or  out 
of  the  rents  1  Tliis  is  left  as  matter  of  construction,  and  I  think  that  the  intention 
which  is  indicated  by  several  of  the  provisions  is  that  it  should  be  out  of  the  rents  that 
these  payments  were  intended  to  be  made.  There  are  two  periods  of  time  here.  One 
was  the  period  of  the  subsistence  of  the  liferent ;  and  the  other  the  period  subsequent 
to  its  termination.  Now,  the  first  of  these  periods  has  been  a  little  longer  than  may 
have  been  anticipated.  But  during  that  period  the  truster  did  contemplate  the  pos- 
sibility of  there  being  surplus  rents,  because  the  liferent  is  not  an  unqualified  liferent. 
It  is  only  a  liferent  to  the  extent  of  the  rents  as  they  should  exist  at  the  date  of  the  deed. 
It  was  a  qualified  liferent,  and  therefore  he  contemplated  that  there  was  to  be  a  surplus 
of  rents.  Now,  who  was  to  get  that  surplus  during  that  period  1  The  heir  of  entail 
was  not  to  get  it.  It  was  to  be  applied  to  the  other  purposes  of  the  trust,  and  the  only 
other  purpose  of  the  trust  then  was  the  pay-[839]-nient  of  debts  or  provisions.  We 
come  next  to  the  second  period,  viz.  after  the  death  of  the  liferentrix,  and  what  is  to 
be  done  with  the  rents  then  1  I  think,  with  your  Lordship,  that  in  effect  the  truster 
made  a  division  of  the  estate,  and  that  he  appointed  the  heir  of  entail  to  be  put  into 
possession  of  one  of  these  divisions.  He  directed  that  he  should  be  put  in  possession 
of  the  mansion-house  and  garden,  and  the  mains ;  and  therefore  the  truster's  intention 
was  that  the  rent  of  that  portion  of  the  estate  should  not  be  applied  to  the  payment 
of  the  debts,  but  should  be  enjoyed  by  the  heir  of  entail.  But  what  was  to  become ' 
of  the  other  portions — all  the  estate  excepting  the  mansion-house  and  garden  and 
the  mains  1  I  do  not  know  what  the  value  of  the  different  portions  may  be ;  but 
it  is  very  clear  to  me  that  when  he  made  this  special  provision  for  the  division  of  the 
estate,  and  for  the  rents  of  one  portion  being  given  to  the  heir  of  entail,  he  as  clearly 
meant  that  the  rents  of  the  remaining  portion — the  surplus  rents — should  be  applied 
in  the  same  way  that  the  surplus  rents  were  to  be  applied  during  the  subsistence  of  the 
liferent,  viz.  in  payment  of  the  debts. 

On  these  grounds  I  entirely  concur  with  the  conclusion  which  your  Lordship  has 
come  to. 

Lord  Deas. — I  agree  with  your  Lordship  in  thinking  that  this  is  a  question  of 
construction  of  the  trust-deed.  The  truster  had,  of  course,  the  power  to  direct  his 
debts  and  legacies  to  be  paid  out  of  the  capital  of  his  estate,  or  out  of  any  portion  of 
his  means,  as  he  thought  proper.  He  had  the  power  to  direct  that  his  debts  and 
legacies  should  be  paid  entirely  out  of  the  rents  of  the  estate ;  that  the  capital  of  the 
estate  should  be  reserved ;  and  that  the  rents  should  be  applied  as  long  as  might  be 
necessary  for  the  payment  of  these  debts  and  legacies.  He  might  not  have  the  power 
to  prevent  his  creditors  in  the  meantime  from  doing  something  which  might  disturb 
that ;  but  so  far  as  he  was  himself  concerned,  and  so  far  as  his  estate  was  concerned, 
he  had  undoubtedly  the  power  to  will  it  either  the  one  way  or  the  other ;  and  the 
question  of  construction  is,  which  way  did  he  will  it  to  be  ? 

Now,  I  cannot  read  this  trust-deed  without  being  perfectly  satisfied  that  his  will 
was,  that  the  whole  debts  and  legacies  should  be  paid  out  of  the  rents ;  that  there 
should  be  an  entail  of  the  lands  and  estate ;  but  that  the  entail  should  not  be  executed 
or  allowed  to  take  effect,  or  the  estate  put  out  of  the  hands  and  power  of  the  trustees, 
until  all  the  debts  and  legacies  had  been  paid  out  of  the  rents.  Two  clauses  of  the 
deed  make  that,  to  my  mind,  as  clear  almost  as  words  can  make  it,  and  the  rest  of  the 
deed  corroborates  the  same  view.    There  is  a  power  to  sell ;  but  it  is  limited  to  the 
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kouae  property ;  there  is  a  power  to  borrow  with  reference  to  the  payment  of  certain 
legacies ;  but  there  is  no  power  given  to  sell  the  landed  estate,  and  no  power  given 
to  entail  the  landed  estate  under  the  burden  either  of  the  debts  or  the  legacLes.  One 
can  hardly  have  any  doubt,  however,  that  the  truster  miscalculated  his  wealth,  which 
it  is  very  common  for  testators  or  trusters  to  do.  The  argument  must  rest  upon  that. 
There  is  no  darkness  as  to  what  the  truster  meant  or  expected  to  be  done.  The  only 
perplexity  is,. that  apparently  there  has  not  been  the  same  amount  of  means  which 
was  contemplated,  and  I  do  not  think  it  is  disputed  that  there  has  been  a  shortcoming ; 
for  I  find,  in  the  case  for  the  pursuer,  this  statement — "  No  doubt,  it  also  appears  from 
the  same  clause  of  the  trust-deed,  that  the  truster  intended  that  the  whole  debts  and 
burdens  on  the  estate  should  be  paid  before  the  trustees  obeyed  that  direction "  {i.e. 
the  direction  to  entail) ;  and,  moreover,  that  they  should  be  paid  by  the  trustees  before 
the  period  of  denuding.  The  pursuer  does  not  suggest  any  doubt  that  that  wbs  what 
the  truster  directed  to  be  done,  and  all  the  pursuer  says  is,  that  the  question  remained, 
how  and  in  what  manner  the  trust-estate  was  "  to  l>e  administered  in  its  application 
towards  the  satisfaction  of  the  truster's  debts,  for  which  it  is  legally  responsible?* 
The  meaning  of  the  pursuer  is  not  very  clear,  but  the  only  reasonable  interpretation 
that  can  be  put  upon  his  language  is,  that  the  truster  meant  all  tKe  debts  ana  legacies 
to  be  paid  out  of  rents,  and,  then,  that  the  estate  should  go  to  the  heirs  of  entail,  but 
that  the  estate  had  turned  out  so  much  more  burdened  than  was  anticipated  that  it 
was  impossible  to  carry  out  that  direction.  That  is  the  sort  of  view  upon  which  the 
pursuer  finds  himself  compelled  to  argue  his  case.  But  that  view  is  conclusive  against 
him  in  this  action,  which  is  not  an  appeal  to  the  nobile  offvcium  of  the  Court,  but  an 
action  based  upon  the  meaning  of  the  trust-deed,  which  the  pursuer  finds  himself 
unable  to  dispute.  It  is  true  that  the  estate  was  [840]  i^ot  a  large  one  at  the  best. 
The  landed  estate  j^elded  only  some  £700  Sryear,  but  that  just  goes  to  confirm  the 
probability  of  the  testator  intending  that  time  should  be  taken  in  order  to  preserve 
this  estate,  which  was  already  small  enough  to  be  entailed,  in  place  of  cutting  it  down 
and  making  it  less.  I  have  no  doubt  about  the  meaning  of  the  truster ;  and  it  appears 
to  me  that  that  settles  the  question  under  this  summons. 

Whether,  in  virtue  of  the  ncbUe  ofpcium  of  the  Court,  we  could  give  a  power  of 
sale  to  the  trustees,  which  the  truster  has  not  given,  and  still  more,  whether  we  could 
do  that  in  the  form  of  an  ordinary  action  of  declarator,  are  matters  upon  which  I  am 
not  disposed  to  enter.  It  rather  occurs  to  me  that  if  we  could  exercise  the  nobile  offidwm 
in  a  matter  of  this  kind  at  all,  it  must  be  on  the  ground  of  necessity,  and  not  of 
expediency  or  discretion.  I  have  no  idea,  in  any  view,  of  the  Court,  in  an  action  of 
declarator  about  the  meaning  and  effect  of  a  trust-deed,  conferring,  as  matter  of 
expediency  and  discretion,  a  power  which  the  truster  has  not  given.  Whether  we  can 
do  that  in  a  case  of  necessity,  if  the  trust  should  become  inextricable,  and  w^hether 
in  an  ordinary  action  or  only  in  a  summary  application  to  the  Court,  we  do  not  require 
to  consider.  But  I  am  clearly  of  opinion  with  your  Lordship  that  the  action  before 
us  does  not  introduce  any  question  about  the  exercise  of  the  ncbile  ofpcium  at  all,  and 
brings  nothing  before  us  but  a  question  as  to  the  construction  of  the  deed.  I  agree, 
at  the  same  time,  that  it  may  be  quite  proper  that  it  should  appear  clearly  that  we  are 
not  giving  any  judgment  or  opinion  as  to  whether  or  how  far  we  could  exercise  the 
nobile  offtcium  in  an  action  in  the  proper  shape,  if  circumstances  should  arise  to  make 
that  necessary.  But  as  regards  the  construction  of  the  trust-deed,  I  entirely  concur 
with  your  Lordship  that  the  meaning  of  the  truster  was,  that  the  debts  and  legacies 
should  be  paid  out  of  the  rents,  and  that  the  entail  should  take  effect  only  after  that 
was  done. 

Lord  Ardmiixan. — It  is  not  without  difficulty  and  hesitation  that  I  have  come  to 
a  conclusion  in  accordance  with  your  Lordships'  views.  I  think  that  there  are  certain 
general  presumptions  which  we  must  bear  in  mind  in  entering  upon  the  construction 
of  this  deed.  In  the  first  place,  I  think  the  general  presumption  of  law  and  reason 
is,  that  a  man's  debt  should  be  charged  on  the  fee  of  his  estate,  and  that  unless  there 
is  something  to  shew  that  he  is  to  pay  his  debts,  or  direct  his  trustees  to  pay  his  debts, 
out  of  the  rents  of  the  estate,  the  debts  shall  be  charged  upon  his  whole  estate,  aiid 
it  is  not  to  be  h'ghtly  presumed  that  they  are  charged  only  upon  the  rents  year  by 
year,  the  effect  of  which  is  to  throw  the  debt  upon  the  first  heir  of  entail,  for  the  benefit 
of  those  thatTshall  succeed  him.  Now,  I  think  that,  according  to  the  ordinary  pre- 
sumption of  law,  and  in  the  application  of  common  sense  to  the  construction  of  a  deed 
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of  a  gentleman  in  this  position,  it  is  not  his  intention  to  make  so  marked  a  diiference 
between  his  first  heir  of  entail  and  the  succeeding  lieirs,  as  to  make  the  first  heir  of 
entail  pay  the  debts  of  his  estate  for  the  benefit  of  the  succeeding  heirs.  I  do  not  think 
that  such  a  difference  is  to  be  presumed  at  starting,  but,  on  the  other  hand,  it  is  quite 
competent  for  a  man  so  to  express  it ;  and  as  he  has  directed  his  estates  to  be  entailed, 
we  must  see  how  that  is  to  be  done,  and  under  what  conditions. 

There  is  no  doubt  that  this  gentleman  has  directed  that  there  shall  not  be  an  entail 
made  until  the  debts  are  paid.  But  while  there  is  no  express  power  to  sell,  there  is 
no  express  power  to  accumulate,  and  there  is  no  express  power  of  appropriating  the 
rents  from  year  to  year  after  the  death  of  the  lif erentrix ;  and  so  you  are  obliged  to 
come  to  this  question — ^which  is  a  question  not  merely  of  construction,  but  of  inferential 
construction — shall  you  infer  from  this  deed  that  he  meant  that  the  whole  lands  of 
Breda,  without  any  single  exception,  shall  be  included  in  the  entail,  or  that  a  portion 
of  them  shall  be  employed  in  clearing  the  rest  by  payment  of  debts  1  Now,  to  that 
question  of  construction,  I  have  applied  my  mind  as  carefully  as  possible,  and  I  have 
been  led  to  come  to  the  same  conclusion  as  your  Lordships,  by  the  considerations  to 
which  all  your  Lordships  have  adverted.  There  is  a  provision  by  which  the  heir  of 
entail  gets  the  mansion-house,  policies,  and  mains  farm  after  the  liferenter's  death. 
I  think  that  amounts  to  an  appropriation  of  a  portion  of  the  rents  and  estates  to  the 
first  heir  of  entail,  and  to  an  appropriation,  by  reasonable  indication,  of  the  rest  of  the 
rents  of  the  estate  to  the  other  purposes  of  the  trust ;  and  the  first  and  paramount 
purpose  of  the  trust  being  the  payment  of  the  debts,  I  think  that  is  an  implied  appro- 
priation of  the  rents  of  the  estate  on  [841]  failure  of  the  liferent,  partly  for  the  benefit 
of  the  heir  of  entail,  and  qtwad  ultra  for  the  purposes  of  the  trust.  *But  for  that  pro- 
vision in  the  deed,  I  confess  I  should  have  felt  the  greatest  possible  difficulty  in  coming 
to  the  conclusion  that  these  debts  must  be  paid  out  of  the  rents,  because  the  question 
is  just  whether  the  trustees  are  to  sell  without  a  power  to  sell,  or  to  appropriate  without 
.  a  power  to  appropriate.  What  is  sought  to  be  ascertained  is  a  sufficient  ground  for 
inferring  this  power ;  and  I  confess  I  am  guided  to  the  result  to  which  I  have  arrived, 
mainly  by  this  clause  in  the  deed. 

At  the  same  time  I  think  your  Lordship  has  properly  proposed  th^t  this  decision 
shall  be  without  prejudice  to  any  application  which  may  be  made  under  circumstances 
different  from  those  which  are  here  presented,  whether  in  the  form  of  this  action  or 
in  another  form  is  not  the  present  question.  If  it  should  be  discovered  that  this  trust 
is  inextricable,  in  consequence  of  the  accumulation  of  debt,  and  the  impossibility  of 
bringing  it  to  a  reasonable  conclusion  without  a  sale,  a  different  kind  of  application 
may  be  made.    I  give  no  opinion  whatever  upon  that  at  present. 

The  Couet  pronouncai  the  following  interlocutor : — "  Assoilzie  the  defenders 
from  the  whole  conclusions  of  the  summons,  and  decern,  without  prejudice  to  any 
question  that  may  hereafter  arise  as  to  a  sale  of  the  lands  being  necessary  for  the  pay- 
ment of  the  debts  and  explication  of  the  trust :  Find  the  pursuers  liable  to  the  defender 
in  the  expenses  of  process ;  allow  an  account,"  &c. 

Morton,  Whitehead,  &  Greig,  W.S.— Thomas  Eanken,  S.S.C— Robertson  & 
Johnston,  S.S.C— Agents. 

[Referred  to,  Aitken  v.  Hunter,  1871,  9  M.  756.] 


No.  ICl.  IV.  Macpherson,  841.     16  June  1866.     2d  Div.— Lord  Kinloch,  I. 

Robert  Hedderick  Arthur,  Suspender.— iZTimc?. 
James  Bell,  'Respondent,— D,  Mackenzie, 

Process — Reclaiming  Note — Reponing — Decree  by  Default. — It  is  a  matter  for  the  dis- 
cretion of  the  Court  whether  or  not  a  party  shall  be  reponed  against  a  decree  by 
default. 

Circumstances  in  which  the  Court  refused  to  repone  against  a  decree  by  default. 

On  the  30th  June  1865  the  respondent  obtained  decree  in  absence  against  the 
suspender,  decerning  for  payment  to  him  of  the  sum  of  £40,  1 7s.  9d.     Upon  that  decree 
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a  charge  was  given.  The  suspender  suspended,  and  the  note  being  passed,  a  record 
was  made  up  and  closed.  On  the  24th  May  1866  the  Lord  Ordinary  pronounced 
the  following  interlocutor  : — "  Having  called  the  cause  repeatedly  in  the  debate-roll, 
and  no  appearance  being  made  for  the  suspender,  on  the  respondent's  motion  repels 
the  reasons  of  suspension,  finds  the  charge  orderly  proceeded,  and  decerns  :  Finds  the 
suspender  liable  in  expenses  :  Allows  an  account  thereof  to  be  lodged,  and  remits  the 
same  to  the  Auditor  to  tax  and  report." 

The  suspender  reclaimed,  and  prayed  to  be  reponed.  In  the  single  bills  the  sus- 
pender moved  the  Court  to  grant  the  prayer  of  the  reclaiming  note ;  and  argued,  that 
in  no  case  had  the  Court  refused  to  repone  a  party  against  a  first  decree  by  default.  * 

Lord  Justice-Clerk. — ^This  appears  to  me  to  be  a  most  important  point,  and  I 
am  not  sorry  that  it  has  arisen  in  this  form,  because  it  will  enable  us  to  pronounce  a 
judgment  which  will  form  a  useful  precedent.  I  am  for  refusing  the  reclaiming  note. 
I  do  not  think  that  parties  are  sufficiently  aUve  to  the  consideration,  that  when  a  reclaim- 
ing note  is  presented  by  a  party  praying  to  be  reponed  against  a  decree  by  default,  it 
is  not  a  matter  of  course  that  he  shall  be  reponed,  even  on  the  condition  of  paying  f uU 
expenses.  It  is  always  a  matter  for  the  discretion  of  the  Court,  and  I  think  that  in 
this  case  we  shall  exercise  that  discretion  properly  by  refusing  this  reclaiming  note. 
There  was  a  decree  pronounced  on  30th  June  1865,  decerning  against  the  reclaimer 
for  payment  to  the  respondent,  Mr.  Bell,  of  £40,  17s.  9d.  Upon  that  decree  a  charge 
was  given ;  but  the  decree  being  in  absence,  [842]  the  reclaimer  availed  himself  of  the 
provisions  of  the  Act  of  Parliament,  1  &  2  Vict.  c.  86,  and  suspended.  That  is 
undoubtedly  a  competent  remedy  against  a  decree  in  absence ;  but  it  is  also  a  very 
indulgent  remedy,  and  I  think  that  a  party  availing  himself  of  it  is  in  all  fairness  bound 
to  go  on  to  discuss  the  merits  of  the  case.  Instead  of  that,  when  this  case  was  sent 
to  the  debate-roll,  the  reclaimer  does  not  seem  to  have  instructed  counsel,  for  the  Lord 
Ordinary  says  that  he  called  the  case  repeatedly  in  the  debate-roll,  and  that  no  appear- 
ance was  made  for  the  suspender.  I  think  that  the  reclaimer  is  entitled  to  no 
indulgence  whatever. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor  : — *"  Refuse  the  reclaiming  note : 
Find  additionftl  expenses  due  :  Remit  to  the  Auditor,"  &c. 

Richard  Arthur,  S.S.C— James  Bell,  S.S.C.— Agents. 

[Approved,  Anderson  v.  Garson,  1875,  3  R  254.] 


No.  162.  IV.  Macpherson,  842.     19  June  1866.     1st  Div.— Lord  Kinloch,  M. 

Sir  William  H.  Gibson  Carmichajx,  Bart.,  Turmer.—Gordari— Balfour. 

Sir  Windham  Cabmichakl  Anstruther,  Bart.,  Defender.— 

Fraser— Lancaster, 

Res  Judicata — Summons — Citation  of  Pupil — Effect  of  Tutors  appearing  in  an  action 
without  being  sisted. — A  summons  was  directed  against  a  pupil  and  his  tutors  and 
curators.  The  execution  bore  that  service  was  accepted  by  an  agent  for  behoof  of 
the  pupil  and  his  tutors  and  curators.  The  fact  was  that  the  pupil  had  no  tutors, 
but  defences  were  lodged  for  the  pupil  "  and  his  tutor  ad  litem  " ;  additional  defences 
were  afterwards  lodged  for  the  pupil "  and  his  tutors-dative,"  but  there  was  no  evidence 
either  that  a  tutor  ad  litem  had  been  appointed  to  the  pupil,  or  that  his  tutors-dative 
were  sisted,  and  their  names  did  not  appear  in  the  proceedings  at  all.  Judgment 
was  finally  pronounced  in  the  case  by  the  Inner-House.  Held  that  the  intervention 
of  the  tutors-dative,  and  their  continued  pleading  in  the  cause,  validated  the  proceed- 
ings in  that  action,  whatever  objections  might  have  existed  to  the  citation  and  service, 
and  therefore  that  the  judgment  pronounced  therein  formed  res  judicata. 

Entail — Competent  and  Omitted. — The  unintentional  omission  of  a  competent  plea  by 

*  The  suspender  referred  to  Hamilton  v.  Christie,  March  11,  1857,  19  D.   712; 
Mather  v.  Smith,  Nov.  28,  1858,  21  D.  24. 
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an  heir  of  entail  in  possession  does  not  prevent  a  decree  in  the  cause  operating  as  res 
judicata  against  subsequent  heirs. 

This  was  an  action  at  the  instance  of  Sir  W.  H.  Gibson  Carmichael  of  SkirKng,  Bart., 
against  Sir  Windham  Carmichael  Anstruther  of  Carmichael,  Bart.,  conclumng  for 
declarator  that  the  defender,  "  and  his  heirs  and  successors  in  the  lands  and  estate  of 
Carmichael  and  others,  are  bound  to  warrant  the  teinds,  parsonage  and  vicarage,  of  the 
lands  and  barony  of  Skirling  and  others,  lying  in  the  parish  of  Skirling  and  counties 
of  Peebles  and  Lanark,  disponed  as  principal  by  James,  second  Earl  of  Hyndford,  and 
his  spouse  Elizabeth,  Countess  of  Hyndford,  in  favour  of  Mr.  William  Carmichael, 
advocate,  afterwards  the  Honourable  William  Carmichael,  and  his  heirs  and  assignees 
whatsoever,  by  disposition  dated  the  23d  day  of  May  and  3d  day  of  June  1724,  and 
registered  in  the  books  of  Council  and  Session  the  11th  day  of  January  1725,  against 
all  augmentations  of  ministers*  stipends,  or  modification  of  communion  elements,  or 
other  burdens  imposed  or  to  be  imposed  in  all  time  coming  on  the  said  teinds  after  the 
date  of  the  said  disposition,  over  and  above  the  stipend  modified  by  decreet  of  modifi- 
cation and  locality  obtained  at  the  instance  of  the  minister  of  Skirling  against  the 
heritors,  of  date  the  25th  day  of  July  1739;  and  the  defender  ought  and  should  be 
decerned  and  ordained,  by  decree  foresaid,  to  make  payment  to  the  pursuer  of  the  sum 
of  £338,  7s.  2d.  sterHng,  being  the  amount  of  stipend  and  augmentations,  after  deduct- 
ing income-tax,  paid  by  the  pursuer  to  the  minister  serving  the  cure  of  Skirling,  for 
crops  and  years  1862  and  1863,  furth  of  the  teinds  of  the  foresaid  lands  and  others, 
over  and  above  the  stipend  modified  and  payable  furth  of  the  said  teinds  under  the  fore- 
said decree  of  25th  July  1 739 :  And  further,  the  defender,  his  heirs  and  succes-[843]-sors 
in  the  said  lands  and  estate  of  Carmichael  and  others  foresaid,  and  all  others  his  heirs, 
executors,  and  successors,  ought  and  should  be  decerned  and  ordained,  by  decree  fore- 
said, to  free  and  reUeve  the  pursuer,  and  his  heirs  and  assignees,  successors  in  the  said 
lands  and  barony  of  Skirling  and  others  foresaid,  and  all  others  his  heirs  and  successors, 
of  and  from  payment  of  all  augmentations  of  ministers'  stipends  or  modification  of 
communion  elements,  or  other  burdens  imposed  or  to  be  imposed  from  and  after  the 
date  of  the  said  disposition,  and  in  all  time  coming,  upon  the  teinds  of  the  foresaid  lands 
and  barony  of  Skirling  and  others." 

The  pursuer  averred — (Cond.  34)  "  In  October  1818  Sir  Thomas  Gibson  Carmichael 
(then  heir  of  entail  in  possession),  in  consequence  of  the  refusal  of  the  said  Sir  John 
Carmichael  Anstruther,  and  his  tutors  and  curators,  to  satisfy  his  claim  under  the  said 
clause  of  warrandice  or  obligation  contained  in  the  disposition  of  1724,  raised  in  the 
Court  of  Session  an  action  of  declarator  and  payment  against  the  said  Sir  John  Car- 
michael Anstruther  (otherwise  Sir  John  Anstruther  Carmichael),  and  his  tutors  and 
curators,  concluding  for  pajmtient  of  the  sum  of  £260,  Os.  lOd.,  being  the  difference 
between  the  stipend  and  communion  elements  as  modified  by  the  decree  of  25th  July 
1739,  and  the  stipend  and  communion  elements  payable  to  the  minister  of  SkirUng 
for  the  crop  and  year  1817,  with  interest  from  the  date  at  which  the  same  was  paid 
to  the  minister,  and  for  decree  ordaining  the  said  Sir  John  Carmichael  Anstrutner, 
and  his  tutors  and  curators,  as  defenders  and  heirs  and  successors  in  the  said  estates 
of  the  said  James,  the  second  Earl  of  Hyndford  {i,e.  the  estate  of  Carmichael),  to  free  and 
relieve  the  said  Sir  Thomas  Gibson  Carmichael,  and  his  heirs  and  successors  in  the  lands 
and  barony  of  Skirling,  of  and  from  payment  of  all  augmentations  of  stipend  granted 
or  to  be  granted  to  the  minister  of  Skirling,  over  and  above  that  granted  on  the  said 
25th  July  1 73  9,  in  all  time  to  come,  from  and  after  the  said  crop  and  year  1817."  (Cond. 
35)  **  To  this  action  defences  were  lodged  by  the  said  defenders,  Sir  John  Carmichael 
Anstruther  (otherwise  Sir  John  Anstruther  Carmichael)  and  his  tutors.  The  case 
was  argued  both  orally  and  by  written  memorials,  and  ultimately,  on  31st  January 
1821,  decree  was  pronounced  therein  by  the  Lords  of  Council  and  Session,  whereby 
they  replied  the  defences,  decerned  for  the  sum  sued  for,  and  decerned  and  ordained 
the  said  Sir  John  Carmichael  Anstruther,  Baronet  (otherwise  Sir  John  Anstruther 
Carmichael),  and  his  tutors  and  curators,  '  and  heirs  and  successors  in  the  said  estates' 
{i.e.  the  estates  of  the  said  James,  the  second  Earl  of  Hyndford),  *  to  free  and  relieve 
the  pursuer  and  his  heirs  and  successors  in  the  said  lands  and  barony  of  Skirling,  of  and 
from  payment  of  all  augmentations  of  stipend  granted  or  to  be  granted  to  the  minister 
of  Skirling,  over  and  above  that  granted  on  the  said  25th  day  of  July  1739,  in  all  time 
to  come,  from  and  after  the  said  crop  and  year  1817.' " 
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The  procedure  in  this  action  is  fully  detailed  in  the  Lord  Ordinary's  note,  quoted 
below. 

The  defender,  besides  denying  his  liability  to  implement  the  obligation,  and  ques- 
tioning the  pursuer's  title,  stated — (Stat.  1)  **  The  summons  in  the  action  referred  to 
in  the  34th  article  of  the  revised  condescendence  was  directed  against  Sir  John  An- 
struther  Carmichael,  and  not  against  Sir  John  Carmichael  Anstruther.  Sir  John 
Carmichael  Anstruther  never  was  called  Sir  John  Anstruther  Carmichael.  The  sum- 
mons was  not  duly  executed  against  Sir  John  Anstruther  Carmichael  and  his  tutors 
and  curators.  The  execution  of  the  summons  bears  that  the  messenger  warned  and 
charged  Sir  John  Anstruther  Carmichael.  It  further  bears  that  it  was  executed  by 
delivering  a  full  double  thereof,  with  a  copy  of  citation,  for  Sir  John  Anstruther  Car- 
michael, Baronet,  and  a  like  double  and  copy  thereof  for  his  tutors  and  curators,  *  to 
John  Ker,  Esquire,  Writer  to  the  Signet,  Edinburgh,  their  known  agent,  who  accepted 
thereof,  and  agreed  to  hold  the  [844]  ^id  summons  as  duly  executeil  against  the  said 
Sir  John  Anstruther  Carmichael,  Baronet,  and  his  said  tutors  and  curators.'  The 
said  Sir  John  Carmichael  Anstruther  had  then  no  tutors  or  curators,  and  the  said 
John  Ker  had  no  power  or  authority  to  accept  the  said  service.  The  summons  was 
not  duly  called.  It  was  called  against  Sir  *  John  Anstruther  Carmichael '  of  Anstruther 
and  Carmichael,  Baronet,  and  his  tutors  and  curators,  if  he  any  has,  for  their  interest. 
Farther,  the  decree  pronounced  in  said  action  was  inept,  because  it  was  a  decree  not 
against  Sir  John  Carmichael  Anstruther,  but  Sir  John  Anstruther  Carmichael,  and 
his  tutors  and  curators." 

The  pursuer  pleaded; — 1.  Under  the  decree  in  foro  of  31st  January  1821,  the 
defender,  as  the  heir  and  successor  of  the  foresaid  Sir  John  Carmichael  Anstruther 
(otherwise  Sir  John  Anstruther  Carmichael),  Baronet,  and  his  predecessors  in  the 
lands  and  estate  of  Carmichael,  is  liable  in  relief  and  payment  as  concluded  for  to  the 
pursuer,  as  the  heir  and  successor  in  the  lands  and  barony  of  Skirling  and  others,  of 
the  said  Sir  Thomas  Gibson  Carmichael,  his  brother,  who  was  the  heir  and  successor 
therein  of  the  said  Sir  Thomas  Gibson  Carmichael,  his  father,  by  whom  the  said  decree 
was  obtained.  8.  The  present  defence  is  excluded  by  the  decree  in  foro  of  3lBt  January 
1821,  which  makes  the  title  of  the  heirs  and  successon  of  the  said  Sir  Thomas  Gibson 
Carmichael,  the  first,  in  the  lands  and  barony  of  Skirling,  to  the  said  clause  of  warrandice 
or  obligation,  and  to  relief  under  the  same,  as  also  the  liability  of  the  said  Sir  Jolin 
Carmichael  Anstruther 's  heirs  and  successors  in  the  estate  of  Carmichael  in  such  relief. 
res  judicata,  9.  If  any  of  the  defender's  present  pleas  were  not  stated  in  the  proceedings 
which  terminated  in  tne  said  decree  in  foro  of  31st  January  1821,  the  said  pleas,  even 
if  originally  competent,  cannot  now  be  maintained,  in  respect  of  the  exception  of  *"  com- 
petent and  omitted.''  10.  The  defender's  fourth  plea  in  law  falls  to  be  repelled,  iu 
respect  that — (1)  the  proceedings  therein  referred  to  were  taken  in  all  respects  regularly, 
and  in  terms  of  law,  against  the  said  Sir  John  Carmichael  Anstruther  (otherwise  Sir 
John  Anstruther  Carmichael),  and  his  tutors  and  curators;  (2)  the  said  Sir  John 
Carmichael  Anstruther  and  his  tutors  lodged  defences  to  the  said  action,  and  litigated 
the  same  until  it  terminated  in  the  decree  of  31st  January  1821 ;  (3)  the  reasons  set 
forth  in  the  said  plea  cannot  be  stated  ope  exceptionis,  or  otherwise  than  in  a  regular 
action  of  reduction  of  the  said  decree ;  and  (4)  the  present  defender  did  not  challenge 
or  take  steps  for  setting  aside  the  said  decree  within  four  years  after  he  succeeded  to 
the  said  Sir  John  Carmichael  Anstruther. 

The  defender  pleaded ; — 4.  The  decree  founded  upon  is  inept,  for  one  or  other  of 
the  following  reasons : — (FirstJ,  The  summons  upon  which  the  same  proceeded  was 
not  duly  called  against  the  said  Sir  John  Carmichael  Anstruther ;  (Second),  The  sum- 
mons was  not  duly  executed  against  him  and  his  tutors  and  curators ;  (Third),  Tlie 
said  Sir  John  Carmichael  Anstruther,  against  whom  the  decree  was  obtained,  died 
in  pupillarity  ;  (Fourth),  The  summons  was  not  directed  against  Sir  John  Carmichael 
Anstruther,  and  the  decree  is  not  against  him  ;  but,  on  the  contrary,  both  the  summons 
and  the  decree  were  against  a  person  called  Sir  John  Anstruther  Carmichael.  6.  The 
decree  founded  on  by  the  pursuer  is  in  no  way  res  judicata  against  the  defender,  who 
does  not  represent  the  defender  in  said  action ;  and  separatim,  the  said  decree  is  not 
res  judicata,  in  respect  that  no  question  as  to  the  title  of  the  pursuer  was  raised  in  that 
action,  and  no  judgment  was  pronounced  thereon. 

•     The  Lord  Ordinary  pronounced  this  interJm'Utor  : — **  Finds  that  the  judgment 
pronounced  by  the  Court  on  olst  January  1821,  in  the  action  at  the  instance  of  Sir 
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Thomas  Gibson  Carmichael  against  Sir  Jdhn  Carmichael  Anstnither,  and  his  tutors 
and  curators,  is  res  judicata,  to  the  effect  that  the  pursuer  in  the  present  case,  as  heir 
and  successor  to  the  said  Sir  Thomas  [845]  Gibson  (Jarmichael,  in  tne  estate  of  Skirling, 
is  entitled  to  be  relieved  of  the  augmentations  libelled  by  the  defender,  as  the  heir  and 
successor  of  the  said  Sir  John  Carmichael  Anstruther  in  the  estate  of  Carmichael :  Finds 
and  declares  in  terms  of  the  first  or  declaratory  conclusion,  and  of  the  last  or  conclusion 
of  relief  contained  in  the  summons  in  the  present  case,  and  decerns ;  And  with  regard 
to  the  petitory  conclusion,  appoints  the  cause  to  be  enrolled."  * 

*  **  Note. — ^The  present  action  is  brought  by  Sir  William  Henry  Gibson  Carmichael 
of  Skirling  against  Sir  Windham  Carmichael  Anstruther  of  Carmichael,  in  order  to 
enforce  an  obfigation  of  relief  from  augmentations  of  stipend  to  the  minister  of  Skirling, 
alleged  to  be  contained  in  the  disposition  of  the  lands  of  Skirling  by  James,  second 
Eari  of  Hyndford,  to  Mr.  William  Carmichael,  dated  23d  May  and  3d  June  1724. 

*  The  first  question  to  be  considered,  and  that  which,  if  decided  in  the  affirmative, 
supersedes  every  other,  is  whether  the  Court  has  or  has  not  already  pronounced  a 
judgment,  establishing  the  pursuer's  right  to  this  efiect.  The  pursuer  maintdns  the 
affirmative. 

"The  action  in  which  the  judgment  in  question  was  pronounced  was  raised  on 
14th  October  1818.  It  is  raised  at  the  instance  of  Sir  Thomas  Gibson  Carmichael 
of  Skirling,  the  succession  to  which  estate  is  set  forth  as  having  opened  to  him  *  as 
heir  of  entail  under  a  deed  of  entail  executed  by  John,  the  fourtn  Earl  of  Hyndford, 
who  had,  before  succeeding  to  the  title  and  estate  of  Hyndford,  succeeded  to  the  said 
lands  and  barony  of  Skirling,  as  heir  to  the  Honotlrable  William  Carmichael,  his  father.' 
The  action  is  directed  against  *  Sir  John  Anstruther  Carmichael,  of  Anstruther  and 
Carmichael,  Baronet,  and  his  tutors  and  curators,  as  in  possession  of  the  estates  of 
James,  the  second  Earl  of  Hyndford.*  The  summons  narrates  the  disposition  of  1724, 
by  which  William  Carmichael  acquired  the  lands  of  Skirling  from  this  James,  second 
EatI  of  Hyndford ;  and  the  claim  of  warrandice  against  augmentations  contained  in 
that  disposition ;  and  after  a  petitory  conclusion  for  arrears  of  augmentations,  concludes 
thus  : — '  The  said  Sir  John  Anstruther  Carmichael,  Baronet,  and  his  tutors  and  curators, 
and  heirs  and  successors  in  the  said  estates,  ought  and  should  be  decerned  and  ordained, 
by^  decree  foresaid,  to  free  and  relieve  the  pursuer,  and  his  heirs  and  successors  in  the 
said  lands  and  barony  of  Skirling,  of  and  from  payment  of  all  augmentations  of  stipend 
granted  or  to  be  granted  to  the  minister  of  Skirling,  over  and  above  that  granted  on 
the  25th  day  of  July  1 739,  in  all  time  coming.' 

*  The  messenger's  execution,  attached  to  the  summons,  bears  it  to  have  been  exe- 
cuted by  delivering  a  copy  for  Sir  John  Anstruther  Carmichael,  and  another  copy 
for  his  tutors  and  curators,  *  to  John  Ker,  Esq.,  W.S.,  Edinburgh,  their  known 
agent,  who  accepted  thereof,  and  agreed  to  hold  the  said  summons  as  duly  executed 
against  the  said  Sir  John  Anstruther  Carmichael,  Baronet,  and  his  said  tutors  and 
curators.' 

"  Defences  were  given  in  to  this  action,  which  are  entitled  *  defences  for  Sir  John  * 
Carmichael  Anstruther,  of  Anstruther  and  Carmichael,  Baronet,  and  his  tutor  ad  litem.* 
The  process,  as  produced,  does  not  shew  in  any  of  its  numbers  an  appointment  by  the 
Court  of  a  tutor  ad  litem, 

"  There  were  afterwards  lodged  additional  defences,  under  the  title  of  *  additional 
defences  for  Sir  John  Carmichael  Anstruther,  of  Anstruther  and  Carmichael,  Bart., 
and  his  tutors-dative.'  The  names  of  the  tutors-dative  are  not  given  ;  and  the  process 
as  produced  does  not  shew  any  minute  formally  sisting  them. 

"  A  debate  having  been  had,  mutual  memorials  were  ordered.  That  for  the  defence 
was  entitled,  *  memorial  for  Sir  John  Carmichael  Anstruther,  Bart.,  and  his  tutors, 
defenders.' 

"  On  31st  January  1821,  *  The  Lord  Ordinary,  having  advised  the  memorials  pro- 
ductions, and  whole  procedure,  for  the  reasons  before  explained,  repels  the  defences ; 
and  in  respect  that  no  objection  is  made  to  the  sum  concluded  for,  decerns  against 
the  defenders  in  terms  of  the  libel ;  but  in  respect  that  all  the  documents  were  not  shewn 
to  the  defenders  before  this  action  was  commenced,  nor  even  produced  with  the  summons, 
finds  no  expenses  due.' 

"  A  reclaiming  petition  was  presented  for  *  Sir  John  Carmichael  Anstruther,  of 
[846]  Anstruther  and  Carmichael,  Bart.,  and  his  tutors.'     On  22d  July  1821,  '  Tlie 
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[846]  The  defender  reclaimed.  The  argument  is  sufficiently  indicated  in  the  Lord 
Ordinary's  note,  and  in  the  opinions  of  the* Judges.* 

Lords,  having  considered  this  petition,  refuse  the  desire  thereof,  and  adhere  to  the  inter- 
locutor complained  of.* 

"  The  extracted  decree  bears  to  have  been  pronounced  *  upon  a  summons  and  action 
pursued  before  the  Lords  of  Council  and  Session  at  the  instance  of  Sir  Thomas  Gibson 
Carmichael,  of  Skirling,  Bart.,  against  Sir  John  Anstruther  Carmichael,  of  Anstruther 
and  Carmichael,  Bart ,  and  his  tutors  and  curators,  if  he  any  has,  for  their  interest/ 
It  narrates  the  summons  at  length,  and  bears, '  The  Lords  of  Coimcil  and  Session,  sitting 
in  judgment,  repelled,  and  hereby  repel,  the  defences  ;  and  in  respect  that  no  objection 
is  made  to  the  sum  concluded  for,  decerned  and  ordained,  and  hereby  decern  and  ordain, 
the  said  Sir  John  Anstruther  Carmichael,  Bart.,  and  his  tutors  and  curators,  to  make 
payment  to  the  pursuer  of  the  foresaid  sum  of  £260,  Os.  lOd.  sterling,  with  the  legal 
interest  thereof  from  Ist  June  1818,  being  the  date  of  which  the  same  was  paid  by  the 
pursuer  to  the  said  minister  of  Skirling,  and  in  time  coming  during  the  not  payment  : 
And  further,  decerned  and  ordained,  and  hereby  decern  and  ordain,  the  said  Sir  John 
Anstruther  Carmichael,  Bart.,  and  his  tutors  and  curators,  and  heirs  and  successors 
in  the  said  estates,  to  free  and  relieve  the  pursuer,  and  his  heirs  and  successors  in  the 
said  lands  and  barony  of  Skirling,  of  and  from  payment  of  all  augmentations  of  stipend 
granted,  or  to  be  granted,  to  the  minister  of  Skirling,  over  and  above  that  grant€d 
on  the  said  25th  July  1 739,  in  all  time  to  come  from  and  after  the  said  crop  181 7.' 

"  The  Lord  Ordinary  is  of  opinion  that  this  judgment  forms  res  judicata  in  regard 
to  the  question  raised  in  the  present  action. 

"  1.  The  parties  to  the  present  case  are  indisputably  the  heirs  and  successors  in  the 
respective  estates  in  question,  of  the  parties  to  the  former  process.  The  pursuer  is 
the  heir  in  the  estate  of  Skirling  to  the  pursuer  of  the  former  action.  The  defender  is  the 
heir  in  the  estate  of  Carmichael  to  the  defender  in  the  former  action.  If  the  judgment 
establishes  a  right  of  relief  by  the  heir  in  Skirling  against  the  heir  in  Carmichael,  the 
pursuer  is  the  undoubted  creditor,  the  defender  the  undoubted  debtor  in  the  obligation. 

"  2.  The  matter  in  controversy  in  the  former  case  is  identically  the  same  with  that 
in  the  present.  It  is,  whether,  by  virtue  of  this  disposition  of  May  and  June  1 724, 
the  heir  in  possession  of  Carmichael  is  liable  to  relieve  the  heir  in  possession  of  Skirling 
of  all  augmentations  of  stipend  posterior  to  1 739.    The  judgment  found  that  he  was. 

"  3.  The  former  action  was  rightly  brought  against  Sir  John  Anstruther  Carmichael 
(admittedly  a  pupil)  and  his  tutors  and  curators.  Whatever  difficulties  may  occur 
in  regard  to  an  action  sued  by  a  pupil,  in  respect  of  the  general  principle  that  a  pupil 
has  no  persona,  the  necessity  of  the  case  has  made  it  competent  to  direct  an  action  against 
a  pupil  and  his  tutors  and  curators  if  he  any  have.  It  may  be  necessary  to  look  into 
the  proceedings  in  such  an  action  to  discover  if  the  pupil  has  been  properly  defended,— 
by  his  tutors  and  curators  if  he  have  any,  by  the  appointment  of  a  curator  ad  lUem 
if  he  have  not.  But  the  action  is  competently  laid ;  and  a  decree  in  absence  taken  in 
such  an  action  will  be  valid,  although  liable  to  be  opened  up  like  anv  other  such  decree. 
The  decree  is  not  null.  It  is  only  open  to  an  inquiry  into  its  soundness,  if  pronounced 
in  absence.  In  the  present  case  it  was  pronounced  in  foro ;  and  is  therefore  conclusive, 
if  not  impeachable  on  other  grounds— Sinclair  v.  Stark,  15th  June  1828,  6  S.  336. 

[847]  "  4:.  The  defender  objects  that  the  former  action  was  directed  against  *  Sir 
John  Anstruther  Carmichael,*  and  not  against  *  Sir  John  Carmichael  Anstruther,' 
which  was  the  true  name  of  the  defender.  This  objection  appears  to  the  Lord  Ordinary 
to  be  of  no  weight.  The  identity  being  unquestionable,  the  Lord  Ordinary  considers 
this  clerical  inversion  of  the  two  names,  both  undoubtedly  borne  by  the  defender, 

*  Authorities  cited, — Crichton  v.  Lord  Rossie,  M.  2178;  Dalgleish,  M.  2184:; 
MacTurk,  7th  Feb.  1815,  F.  C. ;  Sinclair  r.  Brown,  13  S.  594,  and  15  S.  770;  E. 
of  Craven  v.  Lord  Elibank's  Trustees,  16  D.  811;  Agnew  v.  Stair,  1  Shaw,  App. 
333  ;  Thomson's  Trustees  v.  Livingston,  ante,  voL  ii.  114 ;  Bell  v.  Trotter's  Trustees, 
3  D.  380 ;  Bogie  v.  Bogie,  3  D.  309  ;  Calderhead's  Trustees  r.  Fyfe,  10  S.  582  ;  Eraser, 
Dom.  Rel.  156  {2d  ed.) ;  Ersk.  4,  2,  5. 

Cit^d  by  Pursuer,— E.  of  Leven  and  Melville  r.  Cartwright,  23  D.  1038 ;  M.  of 
Huntly  V,  Nicol,  20  D.  374 ;  Fleming  r.  Dickson.  M.  16,221 ;  Keith  v.  Archer,  15  S. 
116 ;  Ferguson,  2  Stuart  455. 
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[847]  At  advising, — 

Lord  President. — ^This  is  an  action  of  declarator  and  pajnnent  at  the  instance 
of  Sir  William  H.  Gibson  Carmichael  against  Sir  Windham  Carmichael  Anstruther. 

to  be  immaterial.  Constat  de  persona.  But,  besides  this,  the  defender  and  his  tutors 
appeared  and  pleaded  to  the  action  under  the  true  designation  of  Sir  John  Carmichael 
Anstruther.  The  Lord  Ordinary  considers  that  this  would  be  sufficient  to  neutralise 
the  objection,  even  if  otherwise  well  founded. 

"  5.  The  defender  further  objects  that  the  former  action  was  not  duly  executed, 
not  being  formally  executed  against  the  defender  at  his  dwelling-place,  and  against 
tutors  and  curators,  at  the  head  burgh  of  the  shire,  but  simply  executed  by  service 
accepted  by  the  agent — for  which  there  was  not,  and  in  the  case  of  a  pupil  could  not, 
be  any  authority.  The  pursuers  answered,  inter  alia,  that  the  execution  of  the  summons 
was  one  of  those  warrants  of  a  decree  which  could  not  be  asked  for,  or  inquired  into, 
after  the  lapse  of  twenty  years — Lane  v,  Campbell,  17th  January  1752,  M.  5179. 
The  Lord  Ordinary  held  this  a  good  answer.  There  was  the  further  answer,  that 
appearance  was  actually  made  in  the  process,  on  the  part  of  the  defenders,  without 
any  objection  to  the  citation ;  after  which  no  objection  could  be  stated  in  respect 
of  defectiveness  of  citation.  This  answer  the  Lord  Ordinary  thinks  also  sufficient. 
The  fact  that  at  this  distance  of  time  there  is  not  discovered  in  the  process  any  formal 
appointment  of  a  tutor  ad  litem,  or  a  formal  sisting  of  the  tutors-dative,  or  that  these 
are  not  specified  by  name  in  the  titles  of  the  still  extant  papers,  appears  to  the  Lord 
Ordinary  insufficient  to  affect  the  conclusion  that  appearance  was  made,  and  issue  joined, 
and  the  case  fully  litigated.  In  such  a  case  many  objections  are  inapplicable  which 
might  be  formidable  if  stated  against  a  decree  in  absence. 

"  6.  The  defender,  lastly,  contends  that  the  plea  of  res  judicata  cannot  be  given  effect 
to,  inasmuch  as  the  point  now  in  controversy  was  not  brought  into  discussion,  nor 
determined  in  the  former  case.  What  the  defender  was  understood  to  mean  was, 
that  the  main  ground  of  defence  relied  on  in  the  present  case  is,  that  the  right  of  relief, 
originally  competent  to  William  Carmichael,  has  not  been  transmitted  from  him  by 
effectual  deeds  of  transmission,  as  in  certain  well  known  judgments  of  the  House  of 
Lords  was  held  to  be  necessary ;  and  that  this  defence  was  not  stated,  and  therefore 
was  not  adjudicated  upon,  in  the  former  case. 

"The  defender's  argument  on  this  point  has  involved  throughout  a  confusion 
between  the  point  in  issue  in  a  case,  and  the  legal  arguments  by  which  the  point 
has  been  either  maintained  or  assailed.  The  point  in  issue  in  the  present  case  is  identical 
with  that  in  the  former,  to  wit,  whether  there  was  a  right  of  relief  from  augmentation 
of  stipend  transmitted  from  William  Carmichael  to  his  heirs  and  successors  in  the  lands 
of  Slorling,  against  the  heirs  and  successors  in  the  estate  of  Carmichael.  The  medium 
concludendi  in  the  former  case  was,  exactly  as  here,  that  such  a  right  was  transmitted. 
It  was  on  the  ground  of  such  transmission,  whether  expressly  set  forth  or  not,  and  on 
this  exclusively,  that  the  pursuer  of  the  former  action  could  possibly  prevail.  It  cannot 
therefore  be  maintained  that  the  point  at  issue  in  the  present  case  is  in  the  least  different 
from  that  which  arose  in  the  former.  What  the  defender's  contention  amounts 
to  is,  that  in  pleading  to  that  point  the  defender  in  the  former  case  omitted  an  argument 
on  the  defectiveness  of  the  transmission, — a  thing  not  wonderful  to  happen,  seeing  that 
the  discussion  was  long  prior  in  date  to  those  judgments  in  the  House  of  Lords,  by 
which  some  ancient  Scottish  prepossessions  were  rather  rudely  shaken.  But  it  never 
will  destroy  the  effect  of  res  judicata  merely  to  say  that  former  advisers  omitted  an 
argument,  which  either  the  ingenuity  or  the  better  information  of  after  counselloi's 
reared  up.  If  this  were  sanctioned,  there  would  probably  never  be  res  judicata  in 
any  case.  At  the  best,  the  case  is  one  of  a  plea  *  competent  and  omitted  ; '  and  in  the 
case  of  a  defender,  this  is  never  held  to  prevent  res  judicata  being  given  effect  to — 
Stair,  iv.  1,  50  ;  Ersk.  iv.  3,  3. 

[848]  "  It  is  true  that,  in  the  former  case,  the  defender.  Sir  John  Carmichael 
Anstruther,  was  a  pupil ;  and  it  is  sometimes  loosely  said  that  *  competent  and  omitted  ' 
is  not  proponable  against  a  minor.  But,  soundly  interpreted,  this  only  means  that 
the  minor  may  have  redress  against  the  consequences  of  the  omission,  by  an  action 
of  reduction  on  the  ground  of  minority  and  lesion,  raised,  as  such  an  action  must  be, 
within  the  quadriennium  utile.  In  the  present  case.  Sir  John  Carmichael  Anstruther 
died  before  he  attained  majority.    But  this  only  extended  the  right  of  redress  of  his 
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[848]  The  summons  concludes  for  declarator,  that  the  defender,  his  heirs  and  sucoessors 
in  the  lands  of-  Carmichael,  are  bound  to  warrant  the  teinds  of  the  lands  of  Skirling 
against  all  augmentations  of  stipend,  and  that  the  defender  should  be  decerned  to 
repay  to  the  pursuer  certain  payments  of  stipend,  of  which  the  defender  was  liable 
to  relieve  him,  and  that  the  defender  should  be  ordained  to  relieve  him  of  augmentations 
from  the  date  of  his  disposition,  and  in  all  time  coming. 

The  defender  has  stated,  among  other  defences,  one  which  goes  in  substance  to 
the  right  in  which  this  claim  is  made,  proceeding  upon  the  import  of  certain  judgments 
pronounced  bv  the  House  of  Lords  many  years  ago.  The  reply  made  to  that  is,  that 
the  right  of  the  pursuer  is  res  judicata,  having  been  establisned  by  a  decision  of  the 
Court  a  long  time  ago — in  1820  or  1821.  To  that  again  it  is  answered,  that  the  pro- 
ceedings in  that  litigation  were  not  obligatory  on  the  defender ;  that  the  proceedings 
were  inept,  and,  at  all  events,  irregular  in  their  origin,  and  never  such  as  could  be  the 
foundation  for  a  valid  and  effectual  judgment.  And  further,  even  supposing  there 
was  no  such  fatal  irregularity,  the  plea  now  advanced  was  a  good  and  effectual  plea 
if  stated,  but  the  failure  to  state  it  in  the  action  is  fatal  to  the  efficacy  of  the  judgment 
against  the  heirs  of  entail. 

In  regard  to  the  nrocedure  there  were  numerous  objections  stated.  In  the  fiist 
place,  it  is  said  that  there  was  no  citation  of  the  pupil,  or  of  Ids  tutors  and  curatois, 
if  he  any  had  ;  and  it  does  not  appear  that  there  was  any  execution  of  service  on  the 
pupil,  or  service  as  against  liis  tutors  or  curators,  if  he  any  had,  in  usual  form.  It 
appears  that  Mr.  John  Ker,  W.S.,  received  a  copy  of  the  summons,  which  he  held 
as  service  for  the  defender.  It  is  stated  that  there  is  no  proper  evidence  of  this  fact 
and  that  the  statement  of  the  messenger  to  that  effect  was  extrinsic  to  the  ezecutioo 
of  service,  and  that  there  is  no  evidence  that  Ker  received  a  copy  of  the  8umm<»i& 
and  was  the  known  agent  of  the  defender.  Had  the  case  depended  upon  that,  I  would 
have  had  great  hesitation  in  giving  effect  to  that  view.  But  it  is  further  said,  esto 
that  Ker  accepted  service,  he  had  no  power  to  accept  service ;  and  it  is  contended 
that  that  is  a  decided  objection,  and  that  all  that  followed  in  the  case  was  a  nullity 
by  reason  of  the  want  of  citation. 

The  next  thing  that  appears  in  the  process  is,  that  defences  were  given  in  for 
[849]  ^^6  pupil  and  his  tutor  ad  litem.  Then  it  is  said  that  there  was  no  tutor  ad 
litem,  that  there  is  no  trace  of  his  appointment,  and  that  it  will  not  do  to  suppose  that 
the  evidence  of  the  appointment  has  fallen  aside,  because  if  the  appointment  nad  been 
made  there  would  be  evidence  of  this  in  process,  either  in  some  of  the  steps  of  process 
or  on  a  separate  paper,  but  that  the  process  and  the  inventory  are  here,  and  complete, 
and  they  afford  no  evidence  of  such  appointment  having  been  made  ;  and  the  inference 
is,  that  it  is  a  gratuitous  statement  of  the  agent  who  lo^ed  the  defences  that  they  were 
lodged  on  behalf  of  a  tutor  ad  litem.    And  further,  it  is  contended,  that  even  if  there 

successor,  the  present  defender,  to  a  period  of  four  years  after  Sir  John's  death.  Ad- 
mittedly, no  reduction  was  brought. 

**  7.  The  Lord  Ordinary  is,  on  these  grounds,  of  opinion  that  the  judgment  of  1821 
decides  the  question  raised  in  the  present  action,  and  precludes  the  necessity  of  inquiring 
whether  the  right  of  relief  was  in  reality  well  transmitted  from  WilKam  Carmichael 
to  his  successors  in  the  lands  of  Skirling.  There  were  some  arguments  used  by  the 
pursuer  in  support  of  the  plea  of  res  judicata,  which  the  Lord  Ordinary  was  not  pre- 
pired  to  adopt.  It  was  said  that  all  objections  to  the  decree  of  1821,  of  whatsoever 
kind,  were  excluded  by  the  operation  of  the  negative  prescription  of  forty  years.  But 
so  soon  as  that  prescription  was  introduced  into  the  case,  the  answer  was  introduced 
that  the  years  of  Sir  John  Carmichael's  minority  (which  were  all  the  years  of  his  Kfe) 
must  be  deducted  ;  and  as  these  did  not  terminate  till  1831,  forty  years  had  not  elapsed 
prior  to  the  raising  of  the  present  action,  nor  have  elapsed  now.  An  argument  was 
also  founded  on  alleged  homologation  of  the  judgment  of  1821,  by  payments  under 
it.  But,  like  all  other  arguments  on  homologation,  this  would  require  an  investigation 
into  the  circumstances  in  point  of  fact  in  which  the  payments  were  made,  before  the 
plea  could  be  sustained.  It  appeared,  however,  to  the  Lord  Ordinary  that,  laying  aside 
these  arguments,  there  was  enough  left  in  the  case  to  warrant  a  decision  in  favour 
of  the  pursuer. 

"  The  case  is  ordered  to  the  roll,  in  order  to  fix  tlie  precise  arithmetical  amount 
of  arrears  of  stipend  for  which  decree  should  go  out,  under  the  petitory  concluajon**^ 
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had  been  a  tutor  ad  litem,  that  would  not  have  made  the  process  a  competent  process 
if  it  was  originally  incompetent  by  reason  of  the  want  of  service.  To  that  argument 
several  answers  were  made.  Among  others,  it  is  said  that  such  service  was  competent ; 
that  Ker  was  competent  to  accept  it,  because  he  was  and  acted  as  the  known  agent  of 
the  defender.  He  took  the  summons  to  see,  and  the  tutor  ad  litem  could  not  have  been 
allowed  to  have  continued  in  the  process  if  it  was  not  consistent  with  this  fact  that  he 
was  so.  It  is  further  stated  in  answer,  that  the  defences  stated  in  name  of  the  tutor 
ad  litem  were  merely  dilatory  defences,  complaining  that  the  pursuer  had  not  produced 
all  the  documents  he  founded  on,  and  calling  on  him  to  produce  them ;  and  at  that 
stage  tutors-dative  were  appointed  to  the  pupil,  that  they  intervened  in  the  process, 
and  defences  on  the  merits  were  given  in  in  name  of  the  pupil  and  his  tutors-dative, 
and  the  case  then  proceeded,  they  being  in  the  cause.  Memorials  were  ordered,  and 
there  was  full  pleading,  and  then  a  reclaiming  petition  and  answers,  and  a  judgment 
upon  that ;  and  it  is  said  by  the  pursuer  in  this  case,  that  that  interposition  of  the  tutors- 
dative  was  itself  sufficient  to  support  the  whole  proceedings,  that  any  objections  which 
might  have  existed  to  the  earlier  proceedings  might  be  competently  raised  by  a  com- 
pietent  party,  and  that  the  tutors-dative  had  not  raised  these  objections,  but  had  pro- 
ceeded with  the  litigation. 

Now,  without  going  into  the  merits  of  the  formal  objection  to  the  service,  or  as  to 
the  efficacy  or  non-efficacy  of  Ker*8  acceptance,  I  am  of  opinion  that  the  intervention 
of  the  tutors-dative  at  the  stage  at  which  they  appeared  in  the  process,  and  their  con- 
tinued pleading  in  the  cause,  is  sufficient  to  support  these  proceedings,  and  that  the 
objections  were  such  as  might  competently  be  waived,  and  they  must  be  held  to  have 
been  waived. 

But  then  it  is  said  that  the  tutors-dative  did  not  do  their  duty,  inasmuch  as  they 
did  not  plead  what  might  have  been  a  good  defence,  and  that  it  was  not  in  their  power 
t^  compromise  the  interests  of  the  pupil,  and  that  the  heirs  of  entail  are  not  bound, 
inasmuch  as  their  interests  were  not  fairly  defended.  It  appears  to  me  that  what 
we  have  to  look  to  is  whether  the  litigation  was  conducted  fairly  and  bona  fide. 

Now,  looking  to  the  arguments  there  maintained,  I  have  no  doubt  that  it  was 
conducted  fairly  and  bona  pde.  It  was  a  bona  fide  defence,  maintained  with  all  the 
skill  the  bar  at  that  time  furnished.  It  may  be  that  some  arguments  were  not  main- 
lined which  subsequent  proceedings  in  the  House  of  Lords  have  given  effect  to. 
But  it  does  not  follow  that  all  proceedings  are  to  be  upset  because  by  subsequent  judg- 
ments of  the  House  of  Lords  some  arguments  which  were  not  maintained  here  received 
effect.  The  question  is,  was  the  Utigation  conducted  bona  fide  ?  I  am  of  opinion 
it  was.  I  cannot  doubt  that  the  plea  of  competent  and  omitted  is  pleadable  against 
heirs  of  entail.  Indeed  it  would  be  difficult  to  see  what  effect  a  judgment  would  have 
against  heirs  of  entail  unless  it  were  on  the  same  footing  as  res  jvdicata  in  other  cases. 

On  these  grounds,  I  am  of  opinion  that  the  judgment  of  the  Lord  Ordinary  is 
well-founded. 

Lord  Curriehill  absent. 

Lord  Deas. — I  am  very  much  of  the  same  opinion. 

The  plea  we  have  to  deal  with  is  res  judicata.  To  this  there  are  in  substance  two 
answers  made :  1st,  That  there  was  no  sufficient  citation  either  of  the  pupil  or  of  his 
tutors ;  and  2d,  that  the  cause  was  one  against  heirs  of  entail,  for  whom  there  was 
a  good  defence  competent  to  be  stated,  but  omitted. 

As  regards  the  first  answer,  it  is  unnecessary  to  give  any  opinion  as  to  what  would 
have  been  the  result  if  the  tutors-dative  had  not  appeared  in  the  action.  But  the 
tutors-dative  did  appear,  and  they  undoubtedly  represented  tlie  pupil  whose  [850]  in- 
terests they  were  bound  and  entitled  to  maintain.  If  their  appointment  had  taken 
place  before  the  action  was  brought,  they  could  competently  have  accepted  service, 
and  dispensed  with  citation.  They  were  equally  entitled  to  dispense  with  citation 
at  the  stage  at  which  they  appeared  as  if  they  had  done  so  at  the  outset  of  the  pro- 
ceedings. There  had  previously  been  a  mere  skeleton  defence  given  in,  but  after  the 
tutors-dative  appeared  there  were  the  most  ample  pleadings  and  discussion  on  both 
sides.  By  joining  in  that  discussion  all  objection  to  defects  in  the  citation  was  virtually 
waived. 

It  is  said  that  the  tutors-dative  ought  to  have  been  named  in  the  pleadings.  Had 
it  been  doubted  whether  there  were  tutors-dative,  or  whether  they  actually  appeared 
in  and  defended  the  action,  this  objection  might  have  been  material.     But  tlicse  facts 


i 

J 


852  gardUer  v.  keddie  [i86G]       iv.  macpbeksok.  861. 

are  undoubted.  I  scarcely  think  it  was  usual  in  those  days  to  name  the  tutors  in  the 
pleadings,  and  it  certainly  was  not  always  done,  and  I  cannot  hold  that  the  mere  want 
of  the  names  of  the  tutors,  who  undoubtedly  authorised  the  proceedings,  is  to  destroy 
the  validity  of  the  proceedings. 

2.  As  to  the  plea  of  competent  and  omitted 

The  action  was  against  heirs  of  entail,  and  it  is  said  that  a  plea  was  omitted  which 
would  have  formed  a  good  objection  to  the  title  of  the  party  making  the  claim ;  not 
an  objection  that  the  claim  itself  was  not  a  good  one,  nor  even  that  the  partv  making 
it  might  not  have  obtained  a  good  title  to  vindicate  it,  but  that  such  title  had  not  been 
actually  obtained.    There  is  also  a  pecuUarity  as  to  the  probable  fate  of  the  omitted 

Flea  itself  if  it  had  been  stated,  looking  to  the  course  of  decisions  at  that  period  But 
do  not  go  upon  any  of  these  peculiarities.  I  agree  with  your  Lordship  in  the  general 
doctrine  that  the  unintentional  omission  of  a  competent  plea,  on  behalf  of  heirs  of 
entail,  does  not  prevent  res  judicata  more  than  in  any  other  case.  If  the  heir  of  entail 
in  possession  represents  the  estate  and  the  future  heirs,  and  is  entitled  to  vindicate 
their  rights  by  a  judgment  which  shall  be  res  judicata  in  their  favour,  it  seems  to  me 
necessarily  to  follow  that  it  can  be  no  more  open  to  the  future  heirs  to  claim  to  be  re- 
stored against  an  innocent  omission  than  for  any  one  else.  If  any  other  principle 
were  to  be  adopted  there  never  could  be  res  judicata  upon  any  point,  either  for  tne 
benefit  of  the  entailed  estate  or  against  it.  That  is  out  of  the  question.  If  there  be 
fraud  or  collusion,  that  may  be  a  different  matter.  There  is  no  allegation  of  anything 
of  that  kind  here.  But  if  everything  has  been  fairly  and  inteUigently  done  with  the 
usual  skill  and  in  the  usual  manner,  I  have  no  idea  that  the  plea  of  competent  and 
omitted  shall  not  be  equally  available  in  a  question  with  heirs  of  entail  as  with  any  other 
parties,  or  that  what  constitutes  res  judicata  against  others  shall  not  constitute  res 
judicata  against  them. 

Lord  Ardbullan  concurred. 

This  interlocutor  was  pronounced: — ^" Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note :  Find  the  reclaimer 
(defender)  liable  to  Sir  W.  H.  G.  Carmichael,  pursuer,  in  expenses  since  the  date  of  the 
Lord  Ordinary's  interlocutor,"  &c. 

Gibson-Craigs,  Dalziel,  &  Brodieb,  W.S.— H.  G.  &  S.  Dickson,  W.S.— Agents. 
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woode,  R 

John  Gardner,  Pursuer. 
Mary  Reilly  or  Keddie  and  ANOTHi^ai,  Defenders.— W.  A.  Brovm. 

Process — Court  of  Session  Act,  1850,  section  40 — Motion  for  New  Trial. — ^When  an 
issue  in  a  cause  depending  before  a  Lord  Ordinary  has  been  tried  before  his  Lordship 
and  a  jury,  in  terms  of  section  40  of  the  Court  of  Session  Act,  1850,  the  cause  is 
not  removed  to  the  Inner-House  by  a  motion  for  a  new  trial,  and  therefore  a  remit 
to  the  Lord  Ordinary  after  the  motion  has  been  disposed  of  is  imnecessary  and  in- 
competent. 

This  case  was  tried  before  the  Lord  Ordinary  and  a  jury  upon  the  6th  March  1866, 
and  resulted  in  a  verdict  for  the  pursuer.  Thereafter  the  defenders  obtained  a  rule 
upon  the  pursuer  to  shew  cause  why  the  verdict  should  not  be  set  aside  as  contrary 
to  evidence,  and  the  rule  was  afterwards  [851]  made  absolute.  The  interlocutor  of 
the  Inner-House  granting  a  new  trial  contained  no  remit  of  the  case  to  the  Lord 
Ordinary.  The  case  was  then  enrolled  before  the  Lord  Ordinary  to  have  a  day  for 
trial  fixed.  His  Lordship,  however,  expressed  some  doubt  whether  he  could  entertain 
the  motion,  the  cause  not  having  been  remitted  back  from  the  Inner-House.  A  note 
was  accordingly  boxed  to  the  Second  Division,  praying  the  Court  to  remit  the  case, 
that  a  day  for  trial  might  be  fixed.    No  appearance  was  made  for  the  pursuer. 

The  defenders  moved  the  Court  to  grant  the  prayer  of  the  note,  and  argued ; — 
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There  is  no  statutory  provision  expressly  bearing  on  the  present  case.  This  case  should 
be  dealt  with  in  the  same  way  as  issues  reported  to  the  Court,  which  are  also  before 
the  Court  only  for  a  temporary  purpose.  The  8th  section  of  the  Act  20  &  21  Vict, 
c.  56  (Act  to  Regulate  Distribution  of  Business  in  Court  of  Session)  enacts, — ""  When 
an  issue  for  the  trial  of  any  matter  of  fact,  upon  report  of  the  Lord  Ordinary,  in  terms 
of  the  Act  13  &  14  Vict.  c.  36,  shall  have  been  adjusted  by  either  Division  of  the  Court, 
the  Court  shall  remit  the  cause  to  the  Lord  Ordinary  to  be  further  proceeded  in." 

Lord  Justice-Clerk. — ^This  is  a  point  which  it  is  right  to  have  determined,  as  doubts 
have  been  raised  regarding  it.  At  the  same  time,  I  do  not  think  it  is  one  which  is 
attended  with  any  difficulty.  I  am  satisfied  that  this  cause  is  in  the  Outer-House, 
and  that  we  cannot  touch  it.  On  the  20th  February  1866,  the  Lord  Ordinary  pro- 
nounced this  interlocutor  :— "  Upon  the  motion  of  parties,  appoints  the  issues  in  this 
cause  to  be  tried  before  himself  and  a  jury,  on  Tuesday,  the  6th  March  next."  That 
interlocutor  was  pronounced  under  the  authority  of  sections  40  and  41  of  the  Court 
of  Session  Act,  1850.  When  that  interlocutor  was  pronounced,  the  cause  had  never 
been  in  the  Inner-House.  The  trial  took  place  accordingly  before  the  Lord  Ordinary, 
and  the  last  interlocutor  which  his  Lordship  pronounced  is  one  of  date  the  2d  March 
1866,  in  which  he  decerned  against  the  defenders  for  payment  to  the  pursuer  of  £1,  Is., 
in  which  they  had  been  found  liable  by  a  previous  interlocutor. 

The  trial,  which  took  place  upon  the  6th  of  March,  resulted  in  a  verdict  for  the 
pursuer.  But  then  a  motion  was  made  to  this  Court  to  grant  a  rule  upon  the  pursuer 
to  shew  cause  why  that  verdict  should  not  be  set  aside  as  contrary  to  evidence.  That 
is  a  proceeding  which  must  be  held  to  be  authorised  by  the  7th  section  of  the  Jury 
Court  Abolition  Act,  1830,  which  did  not  remove  the  cause  from  the  Outer-House. 
Suppose  that  this  were  a  bill  of  exceptions,  what  would  be  here?  Certainly  not  the 
process,  but  only  the  bill  of  exceptions ;  and  your  Lordships  would  have  had  no  power 
to  look  at  the  process,  or  at  anything  not  within  the  four  corners  of  the  bill.  In  a 
motion  for  a  rule,  the  same  principle,  1  apprehend,  is  to  be  applied.  The  party  comes 
before  us  with  the  issues,  the  verdict,  and  the  Judge's  notes  of  the  evidence,  and  when 
the  discussion  is  completed,  and  the  rule  refused,  or,  if  granted,  either  discharged 
or  made  absolute,  the  function  of  this  Division  of  the  Court  is  at  an  end,  and  the  cause 
just  resumes  its  place  in  the  Outer-House  rolls.  It  is  impossible  to  suppose  that  the 
Legislature  shoidd  have  intended  that,  upon  a  motion  for  a  new  trial  being  made 
in  an  Outer-House  cause,  the  cause  should  be  thereby  removed  to  the  Inner-House, 
and  not  have  directed  a  remit  back  to  the  Lord  Ordinary,  as  it  has  done  in  the  8th 
section  of  the  Act,  1857,  with  regard  to  issues  reported  by  the  Lord  Ordinary.  I 
think  that  the  Act  1857  does  not  apply  to  this  cause,  which,  in  my  opinion,  is  in  the 
Outer-House.     I  think  that  we  cannot  now  competently  pronounce  any  interlocutor. 

Lords  Cowan,  Benholme,  and  Neaves  concurred. 

James  Renton  Junior,  S.S.C— James  Belt.,  S.S.C— Agents. 


No.  164.  IV.  Macpherson,  852.    21  June  1866.    Bill-Chamber,  1st  Div.— 

Lord  Mure,  G.  • 

Alexander  M'Kinnon,  Complainer.— J.  Bum^i. 
James  Hamilton,  'Respondent— Thorns, 

Diligence — Poinding. — Held  that  a  creditor  was  not  entitled  to  poind  effects  of  his 
debtor  to  a  much  greater  value  than  the  amount  of  his  debt  and  expenses,  in  order 
to  cover  a  claim  for  rent  by  the  debtor's  landlord,  who  had  threatened  to  interdict 
the  proceedings,  so  as  to  preserve  his  hypothec.  Question,  Whether  in  a  warrant 
of  sale  following  on  a  poinding  it  is  necessary  to  fix  the  hour  of  sale  ] 

The  respondent,  Hamilton,  executed  a  poinding  of  the  effects  of  the  complainer, 
M'Kinnon,  tenant  of  East  Bennan,  Arran,  for  a  debt  of  £13.  The  value  of  the  effects 
poinded  amounted  to  £72,  19s.  The  respondent,  following  up  the  poinding,  obtained 
warrant  of  sale,  but  the  warrant  did  not  specify  the  hour  at  which  the  sale  was  to  take 
place.    Of  these  proceedings  M'Kinnon  presented  a  note  of  suspension  and  interdict, 
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on  which  interim  interdict  was  granted.  The  respondent,  in  reference  to  the  amount 
of  effects  poinded,  "  explained  that  though  the  value  of  the  effects  poinded  exceeds  the 
amount  of  the  respondent's  debt,  it  was  necessary  also  to  secure  the  expense  of  the 
diligence,  which  amounted,  in  consequence  of  the  subjects  being  in  a  distant  part  of 
Arran,  to  as  much  as  the  debt,  and  besides,  the  complainer  was  at  the  time  of  the 
poinding  in  arrear  of  his  rent  to  his  landlord,  His  Grace  the  Duke  of  Hamilton,  who 
contemplated  sequestrating  his  effects  for  payment  thereof.  It  was  for  this  reason 
that  more  was  poinded  than  would  satisfy  the  respondent's  debt." 

A  letter  from  the  Duke  of  Hamilton's  agent  was  produced,  which  intimated  that  j 
the  rent  had  not  been  paid,  and  that  unless  the  respondent's  agent  would  guarantee  ! 
that  the  sale  should  not  take  place,  an  interdict  would  oe  applied  for.  i 

After  hearing  parties,  the  Lord  Ordinary  pronounced  the  following  interlocutor  :— 
**  Passes  the  note  on  the  consignation  offered,  and  continues  the  interdict."  * 

The  respondent  reclaimed,  and  argued  ;— The  day  of  sale  was  fixed  by  the  Sheriff, 
and  that  is  all  the  Personal  Diligence  Act  requires;  The  hour  of  sale  was  duly  ad- 
vertised, and  intimated  to  the  debtor  six  days  prior  to  the  day  fixed.  The  amount  of 
effects  poinded  is  explained  by  the  fact  that  the  expenses  of  executing  the  diligence  were 
considerable,  and  the  debtor  was  in  arrear  of  rent,  and  the  landlord's  agent  had  intimated 
his  intention  to  interdict  the  sale,  in  order  to  protect  his  hypothec.  It  was  necessary, 
therefore,  to  poind  as  much  as  would  pay  the  landlord's  claim,  as  well  as  the  respondent's 
own  debt  and  expenses.! 

Counsel  for  the  complainer  was  not  called  on. 

Lord  President. — I  think  the  Lord  Ordinary  has  taken  the  right  view  of  the  case. 
The  poinding  was  excessive,  and  we  cannot  sanction  the  excuse  that  the  creditor  poinded 
as  much  as  would  satisfy  the  landlord's  claims.  If  he  had  got  an  assignation  from  the 
landlord,  he  would  have  been  in  a  different  position,  but  for  him  to  step  in,  and,  without 
such  assignation,  assume  the  landlord's  claims,  is  a  thing  that  cannot  be  sustained. 

[853]  I/^RD  CURRIEHILL. — I  am  of  the  same  opinion.  If  this  poinding  were  sustained 
on  the  ground  now  pleaded,  it  might  as  well  be  maintained  that  if  a  debtor's  estate 
were  burdened  with  an  heritable  debt,  for  which  a  poinding  of  the  ground  might  be 
executed  by  the  heritable  creditor,  which  would  be  preferable  to  the  diligence  of  personal 
creditors  of  the  owner,  it  would  follow  that  any  personal  creditor  of  the  owner  poinding 
for  payment  of  a  personal  debt,  however  trifling  in  amount,  might  poind  all  the  move- 
able effects  on  the  ground,  in  order  to  guard  against  the  possible  contingency  of  the 
heritable  creditor  happening  to  use  his  remedy  under  his  real  security. 

Lord  D^ias. — I  am  of  the  same  opinion.  The  poinding  was  perfectly  unjustifiaUe, 
for  it  appears  to  have  involved  a  total  displenishing,  in  order  to  pay  a  debt  of  £13.  If  we 
were  to  sanction  such  a  proceeding,  we  should  oe  making  the  diligence  of  poinding 
the  means  of  gross  injustice  and  oppression.  I  do  not  mean  to  say  that  anything  of 
that  kind  was  contemplated  here,  but  it  might  be  so  in  other  cases  if  such  things  were 
allowed. 

Lord  Ardmillan  concurred. 

The  Court  pronounced  the  following  interlocutor  : — *"  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming  note.* 
William  Officer,  S.S.C.— John  Thomson,  S.S.C.— Agents. 

[Principle  applied,  Le  Conte  v.  Douglas  &  Richardson,  1880,  8  R  176.] 


*  "  Note. — The  poinding  of  effects  of  an  appraised  value  upwards  of  five  times 
the  amount  of  the  debt  sought  to  be  recovered,  is,  in  the  opinion  of  the  Lord  Ordinary, 
of  itself  a  very  questionable  proceeding.  And  when  that  is  ioUowed  by  a  warrant  of 
sale,  in  which  no  restriction  is  imposed  upon  the  creditor  as  to  the  quantity  of  the 
effects  which  may  be  sold,  and  no  precise  time  of  sale  is  fixed — ^inasmuch  as  the  hour 
of  sale  is  left  in  the  creditor's  discretion  (Bell,  Com.  on  Statute,  p.  22) — ^it  appears  to  the 
Lord  Ordinary  that  so  much  doubt  is  raised  as  to  the  legality  of  the  diligence  in  the 
present  case  as  to  entitle  the  complainer  to  have  the  note  pass^  upon  the  consignation 
offered  being  made— Kewley,  March  8,  1843." 

t  Hunter  r.  North  of  England  Bank,  12  D,  G5. 


IV.  MACPHBBSON,  8^.      CAMPBELL  V,  LEITH  POLICE  COMMISSRS.  [1866]       855 

No.  165.  IV.  Macpherson,  853.     21  June  186G.     2d  Div.-^Loi-d  Ormidale,  C. 

John  Archibalt)  Campbell,  Suspender. ^-Pattan—Pattiimi, 
The  Co\fMissiON>nis  of  Police  of  the  Bukgh  of  Letth,  Ilespondonts.- 

Gordmi  —Watson, 

General  Police  Act,  2bth  &  2^th  Vict,  cap,  lOl— Private  Street— Notice,— In  the  case  of 
a  burgh  which  had  adopted  the  General  Police  Act,  held  that  a  piece  of  ground  which 
had  been  laid  out  by  the  proprietor  as  a  street,  and  had  been  used  as  a  public  thorough- 
fare for  foot  passengers  and  carts,  and  had  not  been  well  or  sufficiently  paved  before 
the  adoption  of  the  Act,  and  had  never  been  maintained  as  a  pubUc  street,  was  a 
**  private  street,"  as  defined  by  the  Act ;  and  (2)  that  the  provisions  of  the  397th 
section  of  the  Act,  requiring  certain  notices,  did  not  apply  to  the  proceedings 
authorised  by  section  150,  with  reference  to  private  streets. 

Opinion  {per  Lord  Benholme),  that  the  terms  of  the  394th  section  were  broad  enougli 
to  render  the  notices  specified  in  it  obligatory  in  the  case  of  contemplated  operations 
on  private  streets. 

Sequel  of  case  reported  of  date  June  29, 1865,  ante,  vol.  iii.  p.  1035. 

This  was  a  note  of  suspension  and  interdict  at  the  instance  of  John  Archibald  Camp- 
bell, C.S.,  against  the  Leith  Police  Commissioners,  for  the  purpose  of  having  the  re- 
spondents prohibited  from  interfering  in  any  way  with  the  street  in  North  Leith  called 
Prince  Regent  Street,  or  with  the  piece  of  ground  there  belonging  to  the  complainer. 

On  11th  June  1863  the  respondents,  acting  under  the  105th  section  of  the  General 
Policeand  Improvement  Act,  1862,  25  &  26  Vict.  c.  101  (which  they  had  adopted  in 
October  1862),  resolved  to  cause  Prince  Regent  Street,  as  being  in  their  opinion  a 
private  street  as  defined  by  the  Act,  to  be  heed  from  obstructions,  and  paved  or  cause- 
wayed, and  the  clerk  was  directed  to  give  the  statutory  notice,  in  terms  of  this  Act,  with 
reference  thereto. 

Section  150  of  the  Act  enacts, — "  That  where  any  private  street  or  part  of  a  street 
is,  at  the  adoption  of  this  Act,  formed  or  laid  out,  or  shall  at  any  time  thereafter  be 
formed  or  laid  out,  and  is  not,  together  with  the  footways  thereof,  sufl&ciently  levelled, 
paved,  or  causewayed  and  flagged,  to  the  satisfaction  of  the  Commissioners,  it  shall  be 
lawful  for  the  Commissioners  to  cause  any  such  street  or  part  of  a  street,  and  the  foot- 
ways thereof,  to  be  freed  from  obstructions,  and  to  be  properly  levelled,  peved,  or 
causewayed,"  &c. 

The  suspender  averred  that  Prince  Regent  Street  was  not  a  private  street,  [854]  and 
that  he  haa  not  got  the  proper  statutory  notice  of  the  operations.  He  pleaded,  inter 
alia  ;— (3)  The  respondents  are  not  entitled  to  proceed  with  the  execution  of  the  works 
complained  of,  seeing  that  they  have  not  given  the  notices  of  their  intention  so  to  do 
required  by  the  statute,  as  prescribed  by  sections  394  and  397,  and  other  clauses. 
(4)  The  said  proceedings  are  illegal,  unwarranted,  and  unauthorised  by  the  statute, 
in  respect  that  Prince  Regent  Street  is  not  a  private  street  as  defined  by  the  statute. 

The  Lord  Ordinary  sustained  the  third  plea  in  law  for  the  complainer,  and  granted 
the  suspension  and  interdict. 

The  respondents  reclaimed. 

By  interlocutor  dated  June  29,  1865,  the  Court,  before  answer,  allowed  both  parties 
a  proof  of  their  averments  as  to  the  notices  given  by  the  respondents  of  the  operations 
proposed  to  be  made  by  them  on  Prince  Regent  Street  complained  of. 

Upon  3d  November  1865  the  Court,  having  considered  the  proof  for  both  parties, 
"  Find  that  the  respondents  gave  notice,  in  terms  of  the  394th  section  of  the  Act  25 
&  26  Vict.  c.  101,  of  their  intention  to  cause  the  street,  or  alleged  street,  called  Prince 
Kegent  Street,  to  be  freed  from  obstructions,  levelled,  and  paved  :  Find  that  the  said 
respondents  did  not  give  any  valid  or  eflPectual  notice,  in  terms  of  the  397th  section  of 
the  said  Act :  Before  further  answer,  allow  the  respondents  a  proof  of  the  averments 
contained  in  the  third  and  fourth  articles  of  their  revised  statement  of  facts,  and  to  the 
complainer  a  conjunct  probation." 

Articles  3  and  4  of  the  respondents'  statements  were — (Stat,  3)  "  Prince  Regent 
Street  extends  from  Commercial  Street  to  Madeira  Street,  and  is  a  *  private  street,'  as 
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defined  by  the  said  Act.  It  is  situated  within  the  burgh  of  Leith,  and  does  not  form 
part  of  any  harbour,  railway,  or  canal,  station,  depot,  wharf,  towing-path,  or  bank.  It 
is  used  by  carts,  and  is  accessible  to  the  public  from  a  public  street,  and  forms  a  common 
access  to  lands  or  premises  separately  occupied.  Before  the  adoption  of  said  Act  it 
had  not  been  sufficiently  paved  and  flawed  by  the  owners  of  premises  fronting  or  abutting 
on  said  street,  and  it  had  not  been  maintained  as  a  public  street.  Further,  at  the 
date  of  the  adoption  of  the  said  Act  by  the  respondents,  the  said  street  was  formed  or 
laid  out,  but  was  not,  together  with  the  footways  thereof,  sufficiently  levelled,  paved, 
or  causewayed  and  flagged,  to  the  satisfaction  of  the  respondents."  (Stat.  4)  "At 
a  meeting  of  the  respondents  held  on  Hth  April  1863,  they  directed  the  surveyor  of 
streets  and  buildings  to  prepare  plans  for  paving  Prince  Regent  Street,  and  to  subnut 
them  to  another  meeting.  Accordingly,  at  a  meeting  on  II th  June  1863,  the  plans 
and  specification  prepared  were  laid  before  the  meeting,  and  the  respondents,  con- 
sidering that  the  said  street  was  a  private  street,  formed  or  laid  out  at  the  adoption 
of  the  said  Act  by  the  respondents,  but  was  not,  together  with  the  footways  thereof, 
sufficiently  levelled,  paved,  or  causewayed  and  flagged,  to  their  satisfaction,  resolved 
to  cause  said  street  and  the  footways  thereof  to  be  freed  from  obstructions,  and  paved 
or  causewayed,  or  flagged  and  channelled,  according  to  said  plan,  and  the  clerk  was 
directed  to  give  the  statutory  notice,  in  terms  of  the  Act,  with  reference  thereto." 

A  proof  was  led,  from  which  it  appeared  that  Prince  Regent  Street  had  houses 
at  both  ends,  and  had  been  used  as  a  public  thoroughfare  by  carts  and  foot  passengers 
for  many  years,  and  also  that  it  was  not  well  and  sufficiently  paved  when  the  Act  was 
adopted,  and  that  it  had  never  been  maintained  as  a  public  street. 

Two  questions  remained  to  be  disposed  of  by  the  Court — (1)  whether  Prince  Regent 
Street  was  to  be  regarded  as  a  "  public  street  "  in  the  sense  of  the  Act ;  and  (2)  whether 
the  notice  specified  in  section  397  of  the  Act  (which  had  not  been  given)  was  necessary. 
Section  3  provides — *"  The  word  street  shall  mean  a  public  street,  and  [8551  s^*^ 
extend  to  and  include  any  road,  bridge,  quay,  lane,  square,  court,  alley,  close,  wynd, 
vennel,  thoroughfare,  and  public  passage,  or  other  place  within  the  burgh  used  either 
by  carts  or  foot  passengers,  not  being  a  *  private  street,'  and  not  being  or  forming 
part  of  any  harbour,  railway,  or  canal  station,  depot,  wharf,  towing-path,  or  bank. 
The  expression  *  private  street '  shall  mean  any  road,  street,  or  place  within  the  burgh 
(not  being  or  forming  part  of  any  harbour,  railway,  or  canal  station,  depot,  wharf, 
towing-path,  or  bank),  used  by  carts,  and  either  accessible  to  the  public  from  a  public 
street,  or  forming  a  common  access  to  lands  and  premises  separately  occupied,  and 
which  has  not  been,  before  the  adoption  of  this  Act,  well  and  sufficiently  paved  and 
flagged  by  the  owners  of  the  premises  fronting  or  abutting  on  said  street,  and  which 
has  not  been  maintained  as  a  public  street." 

The  sections  bearing  on  the  question  of  notice  were  the  following : — Section  397 
provides,  that  "  in  respect  to  appeal,  as  to  all  other  matters  and  things  which  the  Com- 
missioners are  by  the  police  provisions  of  this  Act  empowered  to  do  or  perform,  or 
to  authorise  to  be  done  or  performed,  and  the  cost  attending  which  falls  by  this  Act 
to  be  provided  for  by  way  of  private  improvement  assessment,  the  Commissioners 
shall,  where  not  otherwise  hereby  directed,  give  notice  of  their  intention  to  do  or  per- 
form .  .  .  such  matter  or  thing,"  either  by  advertisement  in  the  newspapers,  or 
by  posting  handbills  in  conspicuous  places  in  the  burgh,  or  by  notice  in  writing  to  the 
individual  interested.  The  Court  had  found  that  the  notice  specified  in  this  section 
was  not  given  in  the  present  case. 

By  section  103  private  improvement  assessment  is  explained  thus : — *"  Where, 
by  the  provisions  of  the  Act,  the  owner  or  occupier,  ha  the  case  may  be,  of  any  premises, 
is  directed,  or  fails  to  do  any  work,  matter,  or  thing,  in  relation  to  the  same,  and  the 
work,  through  the  failure  or  delay  of  the  owner  or  occupier  to  execute  it  shall  be  done 
by  the  Commissioners,  or  where  expenses  are  incurred  by  the  Commissioners  for  or 
in  respect  of  any  premises  in  order  to  carry  out  the  provisions  of  this  Act,  the  Com- 
missioners shall  charge  the  owner  or  occupier  of  the  premises  with  the  said  expenses;, 
or  special  rates  therefor,  over  and  above  any  other  assessments  or  rates  to  which  such 
owner  or  occupier  may  be  Uable  under  this  Act,  and  such  expenses  or  special  rates 
shall,  for  the  purposes  of  this  Act,  be  called  the  *  Private  Improvement  Assessment' ' 

The  expenses  incurred  in  operations  under  section  150  are  provided  for  by  section 
151,  which  enacts  as  follows  : — *"  The  whole  of  the  costs,  charges,  and  expenses  incurred 
by  the  Commissioners  in  respect  of  private  streets,  shall  be  paid  and  reimbursed  to 
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them  by  the  owners  of  the  lands  or  premises  fronting  or  abutting  on  each  street,  in 
proportion  to  the  extent  of  their  respective  premises  fronting  or  abutting  on  each 
street,  as  the  same  shall  be  ascertained  and  fixed  by  the  Commissioners,  or  their  sur- 
veyor." 

Lord  Justice-Clerk. — Happily  we  are  now  in  a  position  to  dispose  finally  of  this 
case.    The  proceedings  complained  of  were  taken  under  the  150th  section  of  the  General 
Police  and  Improvement  Act,  ,1862.    It  is  clear  that  that  section  applies  only  to  what 
in  the  statute  are  called  "  private  streets,"  and  the  first  and  main  question  which  we 
have  to  determine  is,  whether  this  subject  which  it  is  proposed  to  pave,  is  or  is  not 
•  a  private  street  within  the  meaning  of  the  Act.    In  considering  that  question,  it  is 
necessary  to  have  special  regard  to  the  definitions  of  "  public  street "  and  "  private 
street "  which  are  given  in  the  interpretation  clause.    I  think  the  best  way  of  dealing 
with  these  definitions  is  to  take  that  of  private  street  first.     "  The  expression  *  private 
street,'  "  it  is  said,  "  shall  mean  any  road,  street,  or  place  within  the  burgh."    So  far 
the  definition  is  wide  enough  to  include  almost  any  subject  within  the  burgh.    But 
then  it  comes  to  be  limited.    Tlie  first  Umitation  is  one  as  to  place — "  not  being  ©r 
forming  part  of  any  harbour,  railway,  or  canal  station,  depot,  wharf,  towing-path, 
or  bank."    The  next  limitation  or  quaUty  is  a  positive  one,  viz.  that  it  is  "  used  by  carts." 
The  third  is  an  element  of  an  alternative  kind,  viz.  that  it  must  be  "  either  accessible 
to  the  public  from  a  [856]  public  street,  or  forming  a  common  access  to  lands  and 
premises  separately  occupied."    This  is  probably  one  of  the  most  important  parts 
of  the  definition,  because  we  must  assume  that  the  two  branches  of  the  alternative 
are  not  the  same, — ^are  not  a  mere  repetition,— but  that  each  has  a  separate  and  distinct 
meaning  of  its  own ;  and  so  reading  it,  1  think  that  what  is  here  defined  is  a  road, 
street,  or  place  within  burgh  which  communicates  with  a  pubHc  street,  and  affords 
access  to  the  public  from  that  street,  so  that,  whatever  purpose  the  pubUc  have  in 
obtaining  access,  if  they  have  access,  that  is  sufficient  to  satisfy  this  part  of  the  definition ; 
and,  therefore,  I  think  that  a  public  thoroughfare,  provided  it  is  not  a  pubUc  street, 
is  within  the  meaning  of  this  definition.    The  fourth  element  is,  that  it  "  has  not  been 
before  the  adoption  of  the  Act  well  and  sufficiently  paved  and  flagged  by  the  owners 
of  the  premises  fronting  or  abutting  on  said  street ; "  and  fifth,  and  lastly,  that  it 
**  has  not  been  maintained  as  a  public  street."    This  last  element  is  also  very  material, 
because  the  subject  may  be  in  the  popular  sense  a  public  street,  and  yet  not  be  a  public 
street  in  the  sense  of  the  Act,  if  it  has  not  been  maintained  as  a  pubUc  street.    And 
that  becomes  more  clear  when  we  contrast  with  this  definition  that  of  "  public  street," 
as  given  in  the  Act.    "  The  word  *  street,'  "  it  is  said,  "  shall  mean  a  public  street,  and 
shall  extend  to  and  include  any  road,  bridge,  quay,  lane,  square,  court,  alley,  close, 
wynd,  vennel,  thoroughfare,  and  public  passage,  or  other  place  within  the  burgh, 
used  either  by  carts  or  foot  passengers,  not  being  a  private  street,  and  not  being  or 
forming  part  of  any  harbour,  railway,  or  canal  station,  depot,  wharf,  towing-path, 
or  bank."    Now,  what  does  this  amount  to  ?    Simply  to  this,  that  every  place  within 
burgh  which  is  used  by  carts  or  foot  passengers,  and  is  not  part  of  any  harbour,  &c., 
is  a  public  street,  unless  it  come  within  the  definition  of  a  private  street.    Now,  what 
are  the  points  of  difference  between  these  two  things  ?    Plainly,  the  particulars  in 
the  first  definition  which  distinguish  it  from  the  other,  viz.  that  the  street  has  not, 
before  the  adoption  of  the  Act,  been  well  and  sufficiently  paved,  &c.,  and  that  it  has 
not  been  maintained  as  a  pubUc  street.    The  question  then  is,  to  which  of  these  definitions 
the  subject  in  question  answers.    Now,  I  think  it  is  clearly  proved  that  this  subject 
with  which  we  are  now  dealing  was  designed  as  a  street  of  some  kind  or  other ;  that 
it  was  not  well  and  sufl&ciently  paved  when  the  Act  was  adopted ;  and  further,  that 
it  has  not  been  maintained  as  a  public  street.    That  last  negative,  1  think,  the  respond- 
ents have  succeeded  in  proving  as  completely  as  any  negative  can  be  proved.    What- 
ever be  the  general  meaning  of  the  word  "  maintained,"  1* think  that  it  means  here 
*"  managed  and  looked  after."    And  I  think  it  is  clearly  proved  that  this  street  has 
not  been  looked  after  by  anybody, — ^that  it  has  not  been  under  any  public  management 
whatever.    I  have  therefore,  without  the  slightest  hesitation,  arrived  at  the  conclusion 
that  this  is  a  private  street  within  the  meaning  of  this  Act. 

The  only  other  question  is,  whether  there  has  been  any  irregularity  in  the  pro- 
ceedings taken  by  the  respondents,  by  reason  of  a  want  of  the  statutory  notices.  Of 
course  it  lies  on  the  suspender  to  shew  that  any  notice,  and  if  so,  what,  was  necessary. 
Accordingly  he  says  that  the  proper  notice  is  that  directed  by  the  397th  section.    That 
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section  provides — **  And  in  respect  to  appeal  as  to  all  other  matters  and  things,"  that 
is,  other  than  those  specified  in  the  immediately  preceding  section,  "  which  the  Com- 
missioners are  by  the  police  provisions  of  this  Act  empowered  to  do  or  perform,  &c., 
and  the  cost  attending  which  falls  by  this  Act  to  be  provided  for  by  way  of  private 
improvement  assessment,    the   Commissioners   shall,  where   not  otherwise  hereby 
cLirected,  give  notice  of  their  intention  to  do  or  perform,  &c.,  such  matter  or  thing,^ 
either  by  advertisement  in  the  newspapers,  or  by  posdng  hand-bills  in  conspcuous 
places  in  the  burgh,  or  by  notice  in  writing  to  the  individuals  interested.    That  is 
the  notice  which  the  suspender  says  shoyld  have  been  given  in  this  case,  and  which 
it  is  admitted,  as  matter  of  fact,  was  not  given.    But  then  it  is  to  be  observed  that . 
this  section  applies  only  to  matters  done  by  the  Commissioners,  the  cost  of  which  falls 
to  be  provided  for  "  by  way  of  private  improvement  assessment. **    K,  then,  the  matter 
which  the  respondents  here  proceeded  to  do  under  the  150th  section  is  not  a  matter 
of  that  kind,  the  397th  section  does  not  apply,  notices  under  that  section  do  not  require 
to  be  given,  and  the  objection  fails.    Then,  is  this  a  matter  the  expense  of  which  falls 
to* be  provided  for  in  the  way  pointed  out  in  the  397th  section  1    The  first  thing 
to  be  considered  is,  in  what  way  the  expense  of  matters  undertaken  imder  the  150th 
section  is  to  be  provided  for  1    [857]  That  is  very  clearly  set  forth  in  the  151st  section, 
which  provides  that  "  the  whole  of  the  costs,  charges,  and  expenses  incurred  by  the 
Commissioners  in  respect  of  private  streets,  shall  oe  paid  and  reimbursed  to  them 
by  the  owners  of  the  lands  or  premises  fronting  or  abutting  on  each  street,  in  pro- 
portion to  the  extent  of  their  respective  premises."    From  this  it  appears  that  the 
great  principle  of  providing  for  the  expense  of  a  private  street  is,  that  it  shall  be  appor- 
tioned among  the  owners  of  the  respective  premises  fronting  or  abutting  on  the  street 
Now,  what  kind  of  assessment  is  that  1    Speaking  generally,  there  are  three  kinds 
of  assessment  under  this  Act.    First,  there  is  what  may  be  called  the  general  assessment 
over  the  whole  burgh,  of  which  it  is  not  necessary  to  say  anvthing  at  present.    But 
then  there  is  another,  which  is  called  the  district  assessment,  and  while  the  interpretation 
clause  does  not  give  us  any  explanation  of  the  general  assessment,  it  tells  us  that  "  the 
expression  'district  assessment'  shall  mean  any  assessment  or  charge  (other  than 
a    private  improvement  assessment ')  which  is  confined  only  to  a  portion  or  district 
of  any  burgh."    Now,  certainly,  when  Commissioners  proceed  to  improve  a  private 
street — an  operation  which  may  cost  a  good  deal  of  money — and  lay  the  assessment 
on  each  house  fronting  the  street,  that  does  look  very  like  a  district  assessment.    But 
then  we  must  look  to  uie  limiting  words,  and  endeavour  to  ascertain  what  is  a  *  private 
improvement  assessment."    The  interpretation  clause  does  not  give  us  much  informa- 
tion.   It  simply  says  that  the  expression  *"  shall  mean  any  assessment  or  char^  on 
any  person  for  private  improvement  expenses  imder  this  Act,"    But  fortunately  we 
have,  in  a  different  part  of  the  Act,  a  very  distinct  explanation  of  this  matter.    The 
103d  section  provides,  that "  where,  by  the  provisions  of  this  Act,  the  owner  or  occupier, 
as  the  case  may  be,  of  any  premises,  is  directed,  or  fails  to  do  any  work,  matter,  or 
thing  in  relation  to  the  same,  and  the  work,  through  the  failure  or  delay  of  the  owner 
or  occupier  to  execute  it,  shall  be  done  by  the  Commissioners,  or  where  expenses  are 
incurred  by  the  Commissioners  for  or  in  respect  of  any  premises,  in  order  to  carry 
out  the  provisions  of  this  Act,  the  Commissioners  shall  charge  the  owner  or  occupier 
of  the  premises  with  the  said  expenses  or  special  rates  therefor,  .  .  .  and  such  expenses 
or  special  rates  shall  for  the  purposes  of  this  Act  be  called  the  *  private  improvement 
assessment.* "    Observe  what  is  the  subject-matter  of  this  clause.    It  is,  that  when 
an  owner  or  occupier  is  ordered  to  do  a  piece  of  work  in  relation  to  his  premises,  and 
fails  to  do  it,  and  the  Commissioners  do  it  for  him,  the  Commissioners  are  to  charge 
the  owner  or  occupier  with  the  expense.    There  is  not  a  word  here  as  to  apportionment. 
The  assessment  authorised  is  one  upon  individuals.    That  being  the  plain  constniction 
of  this  section,  it  is  vain  to  say  tliat  matters  undertaken  in  reference  to  private  streets 
C4in  be  brouglit  within  its  operation.    I  am  therefore  of  opinion  that  the  397tli  section 
has  no  application  to  the  present  case. 

In  that  state  of  matters  it  is  not  necessary  to  inquire  whether  the  respondents 
were  bound  to  give  notice  under  the  394th  section.  My  own  impression  is  (though 
I  do  not  wish  to  decide  the  point)  that  that  section  applies  to  such  a  case  as  the  present ; 
and  therefore  I  think  that  the  respondents  acted  well  and  wisely  in  giving  the  notice 
which  they  did. 

Ix)RD  Cowan  concurred. 
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Lord  Benholme.— This  is  a  statute  which  is  singularly  obscure.  I  find  that  public 
street  and  private  street  are  defined  very  much  by  negatives.  You  get  at  what  a 
public  street  is  by  seeing  that  it  is  not  a  private  street ;  and  then  private  street  is  defined 
by  two  negatives. 

On  the  whole,  I  think  that  the  street  in  question  is  a  private  street,  and  that  the 
Commissioners  were  right  in  taking  proceedings  under  the  150th  section. 

It  only  remains  to  consider  whether  they  failed  to  give  the  necessary  statutory 
notices.  There  are  two  notices  directed  in  the  statute  with  reference  to  two  classes 
of  operations.  One  class  of  operations  is  alluded  to  in  section  396,  and  then  the  next 
rlause  (397)  applies  indifferently  to  all  other  matters  which  the  Commissioners  are 
empowered  to  ao,  and  the  cost  of  which  falls  to  be  provided  for  by  way  of  private  im- 

rrovement  assessment.  I  agree  with  your  Lordship  in  the  construction  of  this  clause, 
think  it  is  not  applicable  to  a  case  like  the  present.  The  only  other  question  is, 
whether  the  terms  oi  section  394  are  broad  enough  to  cover  notices  as  to  private  streets. 
I  feel  that  the  construction  is  somewhat  violent,  but  I  cannot  help  reading  the  words 
"  any  street "  which  occur  in  that  section  as  apply-[858]-ing  to  private  streets  as  well 
as  public.  If  it  were  not  so,  no  notice  whatever  would  be  required  for  operations  such 
as  the  present,  and  I  cannot  imagine  that  that  was  the  intention  of  the  Legislature. 
Lord  Neaves  concurred. 

The  Court  pronounced  the  following  interlocutor  : — "  Find  that  the  piece  of  ground 
belonging  to  the  complainer  to  which  the  proceedings  sought  to  be  interdicted  apply 
is,  within  the  meaning  of  the  Police  Improvement  Act,  1862,  a  private  street :  Find 
that  a  notice  imder  the  397th  section  is  not  required  in  proceedings  imder  the  150th 
section  of  the  Act  relating  to  private  streets :  Therefore  alter  the  interlocutor  reclaimed 
against ;  recall  the  interdict  formerly  granted ;  repel  the  reasons  of  suspension  ; 
refuse  the  interdict,  and  decern :  Find  the  respondents  entitled  to  expenses,"  &c. 
P.  S.  Beveridge,  S.S.C.—J.  A.  Campbell  &  Lamond,  C.S.— Agent«. 

[Reversed,  1870,  8  M.  (H.  L.)  31.] 
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Mus.  Mary  Camitoxl  or  Forster  (Executrix  of  tlie  deceased  William 

Rankine  Campbell),  Vursiier.—Fraser—HalL 

Sir  Archibald  Islay  Campbell  and  Others  (Trustees  under  the  Marriage 

Contract  of  Lord  Charles  Clinton  and  Miss  Elizabeth  Grant), 

Arrestees,  Detenders. —Gordon— Sfiand. 

Lord  Charles  Pelham  Pelham  Clinton,  Common  Debtor,  Defender. 

Arrestment  in  Executiony  effect  of — Husband  and  Wife — Marriage-Contract — Clause 
of  Forfeiture. — By  a  marriage-settlement  in  the  EngUsh  form,  and  a  relative  trust- 
deed  in  the  Scotch  form,  conveying  to  trustees  landed  estate  belonging  to  the  lady 
in  Scotland,  it  was  provided  that  a  certain  share  of  the  rents  of  the  estate  should 
be  payable  by  the  trustees  to  the  husband  for  his  own  use,  till  he  should  "  do  or  suffer 
any  act  or  thing  whereby  the  same,  or  any  part  thereof,  if  hereby  limited  absolutelj\ 
would  cease  to  be  receivable  "  by  the  husband  for  his  own  use,  in  which  case  the  said 
share  was  thereafter,  during  their  joint  lives,  to  be  payable  to  the  wife,  for  her  separate 
use.  A  creditor  of  the  husband  having  arrested  the  rents  in  the  hands  of  the  trustees, 
in  execution  of  a  decree  against  him, — held,  in  an  action  of  forthcoming  against  the 
trustees,  and  in  conformity  with  the  opinion  of  English  counsel,  w^hose  opinion 
was  asked  by  the  Court  as  to  the  construction  of  the  English  deed,  that  as  the  arrest- 
ment, without  a  decree  of  forthcoming,  did  not  cause  the  pursuer's  right  to  receive* 
the  money  to  cease,  but  merely  suspended  it,  the  condition  of  forfeiture  had  not 
been  purified. 

On  the  marriage  of  Lord  Charles  Pelham  Pelham  Clinton  with  Miss  Elizabeth 
Grant  of  Congalton,  a  settlement  or  indenture  in  the  English  form  was  executed. 
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and  also  a  relative  trust-disposition  by  Miss  Grant  in  the  Scotch  form,  both  dated 
9th  August  1848. 

The  fortune  settled  by  these  deeds  was  solely  that  of  Miss  Grant,  the  fortune  of 
Lord  Charles  Clinton  being  regulated  by  another  deed  in  the  English  form. 

By  the  said  settlement  or  indenture,  Miss  Grant's  fortune,  with  the  exception 
of  her  estate  of  Congalton,  was  conveyed  to  trustees  (the  arrestees  and  defenders  in 
this  action),  for  the  purposes  therein  set  forth ;  and  by  the  said  trust-disposition, 
Miss  Grant  conveyed  her  estate  of  Congalton,  in  Scotland,  to  the  same  trustees,  for 
the  purposes  specified  in  the  settlement. 

By  the  settlement  it  was  declared,  **  that  the  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor,  do,  and  shall 
during  the  joint  lives  of  the  said  Lord  Charles  Pelham  Pelham  Clinton  and  Elizabeth 
Grant,  while  there  shall  be  no  child  of  the  said  intended  marriage  living,  pay  two  equal 
third  parts,  and  while  there  shall  be  any  child  of  the  said  intended  marriage  living, 
one  moiety  or  half  part  of  the  interest,  dividends,  and  annual  produce  of  the  said  trust- 
moneys,  shares,  stocks,  funds,  and  securities  to  the  said  Elizabeth  Grant  for  her  sole 
[859]  and  separate  use,  independently  and  exclusively  of  her  said  intended  husband, 
and  without  being  subject  to  his  debts,  control,  interference,  or  engagements,  but  so 
that  she  shall  have  no  power  to  sell,  mortgage,  or  charge  the  same,  or  any  part  thereof, 
or  otherwise  dispose  thereof,  or  of  any  part  thereof,  in  the  way  of  anticipation,  and  the 
receipts  of  the  said  Elisabeth  Grant,  and  such  receipts  only,  to  be  good  and  effectual 
discharges  for  the  same ;  and  do  and  shall  pay  the  remaining  one-third  or  one-half, 
as  the  case  may  be,  of  the  said  dividends,  interest,  and  annual  produce  to  the  said 
Lord  Charles  Pelham  Pelham  Clinton  for  his  own  use,  till  such  time  as  he  shall  sell, 
mortgage,  or  charge  the  same,  or  some  part  thereof,  or  attempt  so  to  do,  or  become 
bankrupt  or  insolvent,  or  do  or  suffer  any  act  or  thing  whereby  the  same,  or  any  part 
thereof,  if  hereby  limited  absolutely,  would  cease  to  be  receivable  by  the  said  Lord 
Charles  Pelham  Pelham  Clinton  for  his  own  use  ;  and  after  the  determination  of  the 
aforesaid  trust  for  the  benefit  of  the  said  Lord  Charles  Pelham  Pelham  Clinton,  do, 
and  shall,  during  the  remainder  of  the  joint  lives  of  the  said  Lord  Charles  Pelham 
Pelham  Clinton  and  the  said  Elizabeth  Grant,  pay  the  said  last-mentioned  one-third 
part  or  one-half,  as  the  case  may  be,  of  the  said  dividends,  interest,  and  annual  produce 
to  the  said  Elizabeth  Grant,  for  her  separate  use."  With  reference  to  the  estate  of 
Congalton,  and  so  long  as  it  should  remain  unsold,  it  was  provided  that  the  trustees 
shomd  manage  the  estate,  and  receive  the  rents  and  profits,  and  should  pay  and  apply 
the  same,  after  deduction  of  burdens,  &c.,  "  to  the  person  or  persons,  for  the  purposes, 
and  in  manner,  to  whom  and  for  and  in  which  the  interest,  dividends,  and  annual 
produce  of  the  moneys  to  arise  by  sale  thereof,  or  of  the  stocks,  funds,  and  securities 
in  or  upon  which  the  same  moneys  are  hereinafter  directed  to  be  invested,  would  le 
payable  or  applicable  under  the  trusts  hereinafter  declared,  in  case  the  same  were 
sold  and  the  money  invested." 

The  trustees  had  not  yet  sold  the  estate  of  Congalton,  and  they  accordingly  received 
the  rents  thereof,  between  £500  and  £600  yearly,  to  be  applied  as  directed  by  the  above 
recited  clauses  of  the  settlement.  There  were  children  of  the  marriage,  so  that  one- 
half  of  the  rents  fell  to  be  paid  to  Lord  Charles  Clinton  for  his  own  use,  until  the  deter- 
mination of  the  trust  in  hjs  favour. 

In  the  year  1863  Lord  Charles  Clinton  owed  to  the  pursuer,  Mrs.  Forster,  as  execu- 
trix of  her  deceased  brother,  William  Rankine  Campbell,  the  sum  of  £1000,  on  a  pro- 
missory-note for  that  amount.  On  19th  December  1863  Mrs."  Forster  raised  an  action 
against  Lord  Charles  Clinton  in  the  Court  of  Session  for  pa3naient  of  the  sum  due,  and, 
on  the  dependence  of  that  action,  she,  on  19th  and  21st  December  1863,  arrested  in 
the  hands  of  the  trustees,  the  present  defenders,  the  sum  of  £1500,  more  or  less,  due 
by  them  to  Lord  Charles  Clinton,  in  security  of  the  debt  due  to  her. 

In  that  action  Mrs.  Forster,  on  19th  January  1864,  obtained  decree  against  Lord 
Charles  Clinton  for  payment  of  the  £1000,  with  interest  and  expenses.  The  arrest- 
ments used  on  the  dependence  thereby  became  arrestments  in  execution,  as  regards 
the  rents  arrested.  As  these  arrestments  applied  only  to  the  rents  due  up  to  Whit- 
sunday 1864,  she,  on  the  day  after  that  term,  again  arrested  in  the  hands  of  the  trustees, 
in  execution  of  the  decree  in  her  favour,  a  further  sum  of  £1500  (or  £1400)  due  by  them 
to  Lord  Charles  Clinton,  so  as  to  operate  against  the  rents  payable  at  Martinmas  1864. 
On  1st  October  1864,  Mi-s.  Forster  raised  the  present  action  of  forthcoming  against 
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the  trustees  as  arrestees,  and  Lord  Charles  Clinton  as  principal  debtor,  for  satisfaction 
of  the  sum  of  £1000  and  expenses  due  under  the  decree  against  him. 

In  addition  to  the  arrestments  used  by  Mrs.  Forster,  other  arrestments  had  been 
used,  in  November  1863,  in  the  hands  of  the  trustees,  by  Messrs.  Lindsay,  Mackay, 
and  Howe,  W.S.,  on  the  dependence  of  an  action  at  their  [860]  instance  against  Lord 
Charles  Clinton  for  a  debt  of  £282, 18s.  6d.,  in  which  decree  was  subsequently  obtained. 
Messrs.  Lindsay,  Mackay,  and  Howe  did  not  follow  up  the  arrestments  by  an  action 
of  forthcoming,  in  consequence  of  an  arrangement  having  been  made  between  them 
and  the  trustees,  with  consent  of  the  common  debtor. 

Defences  were  lodged  for  the  arrestees,  who,  inter  alia,  stated  the  following  plea  : — 
(3)  The  defenders  ought  to  be  assoilzied  from  the  conclusions  of  the  action,  in  respect 
that,  under  and  by  virtue  of  the  provisions  of  the  said  indenture  or  marriage-settlement, 
the  effect  of  the  arrestments  used  by  Messrs.  Lindsay,  Mackay,  and  Howe — and, 
separatim,  of  the  arrestments  founded  on — was  to  cause  the  forfeiture  and  determina- 
tion of  all  right  on  the  part  of  Lord  Charles  Clinton  to  any  part  of  the  said  trust-funds 
or  effects. 

The  Lord  Ordinary,  on  20th  July  1865,  pronounced  an  interlocutor,  which,  in 
so  far  as  bearing  on  this  plea,  was  as  follows  : — **  Finds  that  on  a  sound  construction 
of  the  said  deed  of  settlement  or  indenture,  and  relative  trust-deed,  neither  the  arrest- 
ments used  by  Messrs.  Lindsay,  Mackay,  and  Howe,  nor  those  used  by  the  pursuer, 
caused  a  forfeiture  or  determination  of  the  right  of  Lord  Charles  Pelham  Pelham 
Clinton  to  any  part  of  the  trustrf unds  or  effects,  except  in  so  far  as  the  same  may  be 
effectually  transferred  to  the  parties  using  said  arrestments:  Therefore  repels  the 
third  plea  in  law  for  the  defenders,  reserves  all  questions  of  expenses,  and  appoints  the 
cause  to  be  put  to  the  roll  for  further  procedure."  * 

The  trustees  reclaimed  against  the  part  of  the  Lord  Ordinary's  interlocutor  above 
quoted,  and  on  Hth  February  1866  the  Court  remitted  "  to  Mr.  John  Marshall,  advo- 
cate, to  prepare,  at  the  sight  of  parties,  a  case  for  the  opinion  of  English  counsel,  as  to 
the  meaning  of  the  deed  in  question,  according  to  the  law  of  England,  such  case  to  be 
submitted  to  the  Court  for  approval."  On  16th  May  1866  the  Court  approved  of  the 
case  prepared,  and,  of  consent  of  parties,  appointed  it  to  be  laid  before  Mr.  G.  M.  Giffard, 
Q.C.,  for  his  opinion. 

The  queries  submitted  to  English  counsel  were  the  following  : — 

**  1.  Does  the  construction  of  the  deed  of  settlement  depend  on  any  technical  rule 
of  English  practice,  or  is  it  a  question  on  which  any  Court  conversant  with  the  language 
in  which  the  deed  is  written  is  entitled  to  give  its  own  judgment  ? 

"  2.  What  is  the  meaning  of  the  several  expressions — '  Pay  to  Lord  Charles  Clinton, 
for  his  own  use  ;  *  *  If  hereby  limited  absolutely,'  and  [861]  '  would  cease  to  be  receiv- 
able for  his  own  use,'  occurring  in  the  clause  of  the  deed  above  recited  1 

"  3.  Did  the  arrestments  used  by  Messrs.  Lindsay,  Mackay,  and  Howe  place  Lord 
Charles  Clinton  in  the  predicament  of  having  done  or  suffered  any  act  or  thing  whereby 

*  "  Note. —  .  .  .  The  provision  in  regard  to  Lord  Charles  Clinton's  share,  though 
not  in  words  expressed  as  a  forfeiture,  is  of  that  nature,  and  must  receive  a  strict  con- 
struction. The  only  words  in  the  clause  which  it  can  be  maintained  apply  to  the  case 
are — *  Do  or  suffer  any  act  or  thing  wherebv  the  same,  or  any  part  thereof,  if  hereby 
limited  absolutely,  would  cease  to  be  receivable  by  the  said  Lord  Charles  Pelham  Pelham 
Clinton  for  his  own  use.'  The  Lord  Ordinary  cannot  hold  that  this  applies  to  the  case 
of  an  arrestment,  which  can  only  attach  the  fund  at  its  date  in  the  hands  of  the  trustees 
for  payment  to  Lord  Charles,  or  at  the  utmost  the  current  rents  then  payable  by  the 
tenants  to  the  trustees.  The  arrestment  of  the  fund,  when  in  that  position,  for  pay- 
ment of  a  debt  of  Lord  Charles,  seems  to  be  no  more  the  case  struck  at  by  the  clause, 
than  an  order  by  him  upon  the  trustees  to  pay  the  same  debt  would  be  after  it  was 

Presented.    In  neither  case  would  the  fund,  or  any  part  of  it,  cease  to  be  receivable  by 
im  for  his  own  use,  in  the  sense  which,  it  is  thought,  must  be  attached  to  such  words 
in  such  a  clause. 

"  There  remains  the  question,  whether  any,  and  what,  funds  were  in  the  hands 
of  the  trustees  at  the  dates  of  the  pursuer's  arrestments  in  a  position  to  be  attached 
by  them,  and  unaffected  by  the  arrestments  of  Messrs.  Lindsay,  Mackay,  and  Howe. 
The  parties  will  be  further  heard  on  this  question,  involving  both  the  state  of  accounts 
and  the  effect'of  the  several  arrestments." 
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the  rents,  or  any  part  of  the  same,  payable  to  him  under  the  settlement,  if  thereby 
limited  absolutely,  would  have  ceased  to  be  receivable  by  the  said  Lord  Charles 
Pelham  Pelham  Clinton,  for  his  own  use 't 

"  4.  Have  the  arrestments  iised  by  Mrs.  Forst^,  either  of  themselves,  or  followed, 
aa  they  have  been,  by  an  action  of  forthcoming,  in  which,  however,  no  decree  has  yet 
been  pronounced,  placed  Lord  Charles  Clinton  in  the  predicament  mentioned  in  the 
preceding  query  1 ' 

The  following  opinion  was  returned  by  English  counsel : — 

**  1.  The  construction  of  the  deed  of  settlement  does  not  depend  on  any  technical 
rule  of  English  practice,  but  is  a  question  on  which  any  Court  conversant  with  the 
language  in  which  the  deed  is  written  is  entitled  to  eive  its  own  judgment 

*"  2.  The  term  '  Pav  to  Lord  Charles  Clinton,  lor  his  own  use,'  means  payment  to 
Lord  Charles  Clinton  himself,  or  according  to  some  direction  given  by  him  after  the 
actual  receipt  by  the  trustees  on  his  account ;  and  the  rest  of  the  clause  means,  if  the 
income  or  some  part  thereof  should  cease  to  be  receivable  for  his  own  use — ^that  is, 
should  so  cease  to  be  receivable  as  that  some  other  person,  and  not  himself,  should  have 
title  to  receive.  It  is  to  be  observed  that  the  term  is  '  cease,'  that  is,  if  the  right  to 
receive  should  cease  altogether,  not  if  the  right  to  receive  should  be  suspended. 

*"  3.  The  arrestments  used  by  Messrs.  Lindsay,  Mackay,  and  Howe  did  not  place 
Lord  Charles  Clinton  in  the  predicament  of  having  done  or  suffered  any  act  or  thing 
whereby  the  rents,  or  any  part  of  the  same,  payable  to  him  imder  the  setdement,  tf 
thereby  limited  absolutely,  would  have  ceased  to  be  receivable  by  the  said  Lord  Charles 
Pelham  Pelham  Clinton  for  his  own  use ;  and  the  reason  for  this  is,  that  the  right  was 
suspended  only,  but  did  not  cease. 

"  4.  The  arrestments  used  by  Mrs.  Forster  have  not,  either  of  themselves,  or  followed, 
aa  they  have  been,  by  an  action  of  forthcoming,  placed  Lord  Charles  Clinton  in  the 
predicament  mentioned  in  the  preceding  query ;  and  the  reason  for  this  is,  that  as  no 
decree  has  yet  been  pronounced,  the  right  has  been  suspended  only,  and  did  not  cease. 
Gbdrgb  Markham  Giffard.  2  Stone  Buildings,  Lincohi's  Inn,  London,  May  26th, 
1866." 

Argued  for  the  reclaimers,  the  trustees ; — The  opinion  of  English  counsel  shevs 
that  the  construction  of  the  deed  does  not  depend  upon  any  rule  of  English  law,  but 
that  it  is  a  case  in  which  this  Court  is  entitled  to  construe  the  deed  for  itself.*  The 
effect  of  the  arrestments,  as  they  became  arrestments  in  execution,  was  to  forfeit  Lord 
C.  Clinton's  right,  for  the  rents  arrested  then  ceased  to  be  receivable  by  him  for  his 
own  use.  Even  if  the  arrestments  did  not  create  a  forfeiture,  the  decree  of  forthcoming 
would  have  that  eSect.  It  would  therefore  be  inept,  for  in  virtue  of  it  the  right  to 
the  rents  would  at  once  pass  to  the  wife. 

Argued  for  the  pursuer ;— The  Court  may  hold  the  opinion  of  English  counsel 
conclusive ;  but,  even  if  it  should  not  do  so,  the  efEect  of  the  arrestments,  without  a 
decree  of  forthcoming,  was  not  to  create  a  forfeiture  under  the  deeds.  There  is  no 
forfeiture  until  the  decree  of  forthcoming  is  pronounced,  which  will  be  effectual  in 
favour  of  the  pursuer. 

IjORD  President. — ^The  question  now  before  us  arises  in  a  process  of  forthcoming 
at  the  instance  of  Mrs.  Forster,  arresting  creditor  of  Lord  Charles  Clinton,  who  has 
used  arrestments  in  the  hands  of  Sir  Islay  Campbell  and  others,  trustees  of  [862]  certain 
funds  in  which  Lord  Charles  Clinton  is  interested,  payable  under  his  marriag&setde 
ment,  consisting  prtly  of  the  interest  of  money,  and  partly  of  the  rents  of  the  estate 
of  Congalton,  wnich  were  to  be  collected  by  the  trustees.  I  believe  this  fund  particu- 
larly is  the  rents  of  the  estate  of  Congalton.  It  appears  that  a  portion  of  these  vas 
payable  to  Lord  Charles  Qinton  under  a  particular  condition,  which  has  given  rise  to 
this  question.  Arrestments  have  been  used  in  an  action  at  the  instance  of  MeBsis. 
Lindsay,  Mackay,  and  Howe,  on  the  dependence  of  that  action,  and  they  obtained  a 
decree,  and,  by  arrangement  with  Lord  Charles,  the  trustees  paid  that  debt.  But 
Mra.  Forster  has  brought  an  action  for  debt  against  Lord  Charles  Chnton,  and  she 
used  arrestments  on  the  dependence,  and  obtained  a  decree,  and  the  arrestments 
thereby  became  arrestments  in  execution.  She  also  made  further  arrestments.  It 
appears  that  in  the  deed  which  gives  Lord  Charles  Clinton  his  right,  there  is  a  con- 
dition that  the  third  or  half,  as  the  case  may  be,  of  the  dividends,  interest,  and  annual 

*  Thomson's  Trustees  v.  Alexander,  Dec,  18,  1851,  U  D.  217. 
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produce,  &c.,  shall  be  applied  to  Lord  Charles  Clinton,"  for  his  own  use,  till  such  time 
as  he  shall  sell,  mortgage,  or  charge  the  same,  or  some  part  thereof,  or  attempt  so  to  do, 
or  become  bankrupt  or  insolvent,  or  do  or  suffer  any  act  or  thing  whereby  the  same, 
or  any  part  thereof,  if  hereby  Umited  absolutely,  would  cease  to  b^  receivable  by  the 
said  Lord  Charles  Pelham  Pelham  Clinton,  for  his  own  use ;  and  after  the  determina- 
tion of  the  aforesaid  trust,  for  the  benefit  of  the  said  Lord  Charles  Pelham  Pelham 
Clinton,  do,  and  shall,  during  the  remainder  of  the  joint  Uves  of  the  said  Lord  Charles 
Pelham  Pelham  Clinton  and  the  said  Elizabeth  Grant,  pay  the  said  last-mentioned 
one  third  part,  or  one  half,  as  the  case  may  be,  of  the  said  dividends,  interest,  and  annual 
produce  to  the  said  EUzabeth  Grant,  for  her  separate  use."  Now,  it  is  contended  that 
the  arrestments  which  have  been  used  by  Messrs.  Lindsay,  Mackay,  and  Howe,  and 
also  the  arrestments  used  by  Mrs.  Forster,  have  the  effect  of  putting  an  end  to  the 
right  of  Lord  Charles  to  the  sums  arrested, — ^that  by  allowing  these  arrestments  to 
b^ome  arrestments  in  execution,  or,  at  all  events,  by  allowing  a  decree  of  forthcoming 
to  be  pronounced,  he  is  in  the  predicament  of  having  done  or  suffered  an  act  whereby 
the  same,  or  part  thereof,  would  cease  to  be  receivable  by  Lord  Charles  Chnton.  The 
terms  of  the  defence  founded  upon  that  contention  are  stated  in  the  3d  plea, — ^"  The 
defenders  ought  to  be  assoilzied  n-om  the  conclusions  of  the  action,  in  respect  that,  under 
and  by  virtue  of  the  provisions  of  the  said  indenture  or  marriage-settlement,  the  effect 
of  the  arrestments  used  by  Messrs.  Lindsay,  Mackay,  and  Howe,  and,  separatim,  of 
the  arrestments  founded  on,  was  to  cause  the  forfeiture  and  determination  of  all  right 
on  the  part  of  Lord  Charles  CUnton  to  any  part  of  the  said  trust-funds  or  effects,"  The 
Lord  Ordinary  haa  pronoimced  an  interlocutor  in  which  he  first  repels  a  plea  to  the 
jurisdiction,  which  plea  is  not  now  insisted  in ;  secondly,  finds  the  terms  of  the  settle- 
ment ;  and  thirdly,  finds  "  that  on  a  sound  construction  of  the  said  deed  of  settlement  j 
or  indenture,  and  relative  trust-deed,  neither  the  arrestments  used  by  Messrs.  Lindsay,  j 
Mackay,  and  Howe,  nor  those  used  by  the  pursuer,  caused  a  forfeiture  or  determination  i 
of  the  right  of  Lord  Charles  Pelham  Pelham  CUnton  to  any  part  of  the  trust-funds  or 
efTects,  except  in  so  far  as  the  same  may  be  effectually  transferred  to  the  parties  using 
said  arrestments  :  Therefore  repels  the  third  plea  in  law  for  the  defenders,  reserves  all 
questions  of  expenses,  and  appoints  the  cause  to  be  put  to  the  roll  for  further  procedure." 
It  appeared  to  us  that  in  this  deed,  which  is  an  EngUsh  deed,  there  might  perhaps  be 
some  technicality,  which  required  explanation  from  English  counsel  as  to  the  mode 
in  which  it  would  be  construed  in  England,  and  we  caused  a  case  to  be  prepared  for 
the  opinion  of  English  counsel,  and  we  have  now  obtained  that  opinion.  lie  tells  us 
that  there  is  no  technicality  of  the  law  of  England  involved  in  it,  and  he  gives  us  his 
opinion  that  the  arrestments  had  not  the  effect  that  is  contended  for.  It  is  still  main- 
tained that  the  necessary  effect  of  the  decree  of  forthcoming  would  be  to  make  the 
sums  arrested  no  longer  receivable  by  Lord  Charles,  and  therefore,  in  the  predicament 
contemplated  by  the  deed,  the  only  question  before  us  is  tlie  effect  of  the  third  plea 
as  a  defence  against  the  decree  of  forthcoming.  What  other  effect  that  decree  of  forth- 
coming may  have  if  pronounced,  either  as  regards  this  particular  fund,  or  as  regards 
the  rest  of  the  estate,  is  a  matter  that  is  not  before  us.  The  question  is,  shall  this  action 
be  dismissed,  or  shall  the  parties  be  assoilzied  from  the  claim  because  of  the  arrestments 
that  have  been  used,  or  because  the  demand  made  is  a  decree  of  forthcoming,  which 
[8631  decree  it  is  said  would  have  the  effect  of  making  the  sums  arrested  no  longer 
receivable  by  Lord  Charles  1  I  do  not  think  that  the  arrestments  used  have  the  effect 
that  is  alleged,  of  interposing  an  obstacle  to  the  pronouncing  of  the  decree  of  forth- 
coming. I  do  not  think  that  they  have  the  effect  of  putting  Lord  Charles  Clinton 
in  the  position  of  having  done  or  suffered  any  act  or  thing  whereby  the  same,  or  any 
part  thereof,  would  cease  to  be  receivable  by  him.  The  arrestments  used  by  Messrs. 
Mackay  and  Howe  were  arrestments  which  were  removed,  or  fell,  it  is  said,  by  reason 
of  an  arrangement  between  the  trustees  and  Lord  Charles  Clinton,  whereby  he  author- 
ised payment  to  his  creditors.  Now,  that  very  matter  imphes  that  Lord  Charles  i 
Clinton  had  the  command  of  funds,  and  could  make  that  arrangement,  and  did  make  I 
the  arrangement  whereby  they  were  to  be  paid  to  these  creditors,  just  in  the  same  way 
as  if  he  had  given  them  an  authority  in  any  other  form  to  pay  the  funds  to  these  credi-  ' 
tors.  It  was  in  the  power  of  Lord  Charles  Clinton  to  put  an  end  to  the  arrestments 
by  paying  the  debt.  He  could  do  that  by  either  handing  over  the  money,  or  by  author- 
ising any  person  who  was  his  debtor  to  pay  over  the  money ;  and  the  trustees,  accord-  j 
ing  to  their  own  statement,  assumed  the  position  of  being  his  debtor,  because  by 
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arrangement  with  him  they  paid  over  the  amount  of  the  debt  to  Mackay  and  Howe. 
That  put  an  end  to  that  arrestment,  and  it  can  no  longer  be  founded  on  to  that  effect. 
Then  comes  the  arrestment  of  the  pursuer  of  this  action,  and  it  appears  to  me  that  up 
to  this  date  that  arrestment  is  practically  in  the  same  position  in  which  the  arrestment 
of  Lindsay,  Mackay,  and  Howe  was  before  the  arrangement  was  come  to.  The  funds 
are  stopped,  but  a  payment  from  any  other  source  by  Lord  Charles  CUnton  would 
extinguish  these  arrestments.  I  cannot  see  how  the  funds  have  ceased  to  be  payable 
to  him  by  reason  of  the  arrestment,  because  in  tlie  deed  setting  aside  tlie  clause  as  to 
who  was  to  get  the  benefit  when  the  forfeiture  t^kes  place,  it  is  plain  that  the  arrest- 
ments have  not  caused  the  funds  to  be  payable  to  anybody  else.  The  funds  are  not, 
by  reason  of  the  arrestments,  payable  to  the  arrester.  That  is  not  said.  To  whom, 
then,  are  they  payable  "i  They  are  payable  to  the  common  debtor,  unless  you  can 
import  into  it  at  this  stage  a  proposition  of  this  kind,  that  they  are  now  payable  to 
Elizabeth  Grant,  which  I  cannot  see  so  long  as  there  is  a  power  on  the  part  of  Lord 
Charles  Clinton  to  set  aside  these  arrestments  by  any  procedure  such  as  payment  of 
the  debt.  That  it  is  contended  that  a  decree  of  forthcoming  if  pronounced  would 
have  that  effect  does  not  appear  to  me  to  be  any  reason  why  we  should  not  pronoimce 
decree  of  forthcoming.  Tne  creditor  insists  on  having  decree  of  forthcoming,  and 
there  is  at  present,  as  I  view  it,  no  obstacle  to  decree  of  forthcoming ;  but  the  con- 
tention is,  that  it  will  be  unavailing, — ^that  wl  en  pronounced  it  will  have  the  effect 
they  contend  for.  But  until  it  is  pronounced  it  has  not  that  effect,  and  if,  when  pro- 
nounced, it  has  that  effect,  it  just  does  what  the  defenders  desire  shall  be  done,  as  I 
understand,  if  that  be  a  sound  proposition,  viz.  that  it  gives  the  fund  to  Elizabeth 
Grant.  Therefore  I  think  that  the  Lord  Ordinary  has  arrived  at  the  right  result, 
and  that  we  must  repel  that  plea  which  demands  absolvitor  at  this  stage  of  the  pro- 
ceedings. There  is  an  expression  in  the  Lord  Ordinary *s  interlocutor  which  I  think 
is  calculated  to  create  obscurity  and  difficidty,  and  which  does  not  appear  to  me  to  be 
in  any  way  necessary  to  his  meaning,  or  to  the  matter  he  is  dealing  with.  I  refer  to 
the  words,  "  except  in  so  far  as  the  same  may  be  effectually  transferred  to  the  parties 
using  said  arrestments," — ^that  is,  may  be  hereafter,  for  it  cannot  be  at  present.  The 
arrestments  are  not  transferred  to  any  one.  But  that  does  not  read  very  well  along 
with  what  is  before  stated,  "  that  on  a  sound  construction  of  the  said  deed  of  settlement 
or  indenture,  and  relative  trust-deed,  neither  the  arrestments  used  by  Messrs.  Lindsay, 
Mackay,  and  Howe,  nor  those  used  by  the  pursuer,  caused," — ^that  is,  in  the  past,— 
"  a  forfeiture  or  determination  of  the  right,  &c.,  except  in  so  far  as  the  same  may  be' 
hereafter  "  effectually  transferred  to  the  parties  using  said  arrestments."  That  is 
not  logical  in  its  consequences,  and  it  is  not  in  the  least  necessary  to  the  matter  that 
the  Lord  Ordinary  was  deciding.  Therefore  my  view  would  be  to  vary  the  inter- 
locutor in  so  far  as  to  delete  these  words,  but  with  that  alteration  to  adhere  to  it. 

Lord  Curriehill. — An  argument  of  some  subtlety  was  addressed  to  us  in  this 
case,  and  it  must  be  disposed  of.  There  are  some  questions  raised  in  the  record  with 
which  we  have  nothing  to  do  at  present,  as  to  whether  or  not  there  is  an  [864]  arrestable 
fund  here ;  but  Mr.  Shand,  in  the  course  of  the  argument,  stated  that  we  may  assume 
that  there  was  a  fund  of  some  amount,  no  matter  whether  large  or  small,  sufficient  to 
raise  the  question.  I  assume,  therefore,  that  there  was  an  arrestable  fund,  that  is  to 
say,  the  arrestees,  the  trustees  imder  this  deed  of  settlement,  were  debtors  to  Lord 
(/harles  CUnton,  the  common  debtor.  The  connection  of  debtor  and  creditor  subsists 
between  them.  The  arresters  have  used  the  appropriate  diligence  for  attaching  that 
right  if  it  be  arrestable  ;  and  they  are  now  following  it  out  by  an  action  of  forthcoming, 
the  legal  effect  of  which,  if  the  decree  be  pronounced,  is  to  transfer  the  jus  crediii  from 
the  common  debtors  to  the  arresters, — ^to  substitute  them  as  the  creditors  of  the  trustees 
in  place  of  Lord  Charles  Clinton.  It  is  stated  that  Lord  Charles  CUnton 's  right  is  so 
(luaUfied  by  a  condition  under  which  it  is  constituted,  as  to  preclude  a  demand  for  such 
a  decree  of  forthcoming.  The  reason  is  that  two  classes  of  arrestments  of  that  fund 
have  been  used,  one  by  Messrs.  Mackay  and  Howe,  and  the  other  the  arr^ments  on 
which  this  action  is  founded.  As  to  the  arrestments  of  Messrs.  Mackay  and  Howe, 
I  concur  with  your  Lordship  in  holding  that  they  can  have  no  effect,  for,  in  the  first 
place,  never  having  been  followed  by  a  decree  of  forthcoming,  the  jus  crediti  never 
was  transferred  to  them.  The  utmost  effect  of  them  was  to  create  a  burden  or  a  na^^ 
and  I  think  even  that  was  done  away  with  by  the  arrestments  being  discharged.  And 
therefore  the  only  question  that  arises  is  as  to  the  effect  of  the  arrestments  upon  which 
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this  action  is  instituted.    It  is  said  that,  in  consequence  of  using  these  arrestments,  the 
funds  must  cease  to  be  receivable  by  Lord  Charles  CUnton,  or,  in  other  words,  that  he 
haa  ceased  to  be  the  creditor.    Now,  I  am  clearly  of  opinion,  with  your  Lordship,  that  at 
this  moment  he  has  not  ceased  to  be  the  creditor.     Nothing  has  been  done  to  extinguish 
his  right,  or  to  transfer  it  to  this  lady  or  any  other  person.    At  present  there  is  nothing 
more  than  a  nexus  or  burden  imposed  upon  it.    But  the  subtlety  is  this  :  It  is  said  that 
as  soon  as  the  decree  of  forthcoming  is  pronounced,  his  right  is  forfeited  and  gone,  and 
that,  therefore,  there  should  be  no  such  decree.    As  long  as  your  Lordship  in  the  chair 
shall  not  have  put  your  name  to  the  judgment  of  forthcoming  which  is  demanded, 
there  is  no  forfeiture ;  but  it  is  said  that  the  moment  you  have  completed  that  signature 
there  will  be  a  forfeiture. .  But  a  forfeiture  would  then  be  too  late,  as  the  transfer  would 
then  have  been  effected.    There  can  be  no  forfeiture  of  the  right  until  that  transfer 
be  effected,  and  when  a  transfer  is  once  effected  it  cannot  be  undone.    Now,  that  is  a 
subtlety  at  first  sight,  but  I  think  it  is  not  unsound.     It  has  been  very  well  expounded 
in  the  words  of  a  very  eminent  jurist,  which  I  shall  read  to  your  Lordship  as  expressing 
very  clearly  my  opinion.    I  refer  to  Lord  Eames'  Tract  on  the  History  of  Property, 
where  he  has  a  paragraph  dealing  with  the  effect  of  the  resolutive  clause.    "  Lawyers," 
he  says,  "  have  invented  a  resolutive  or  irritant  clause,  forfeiting  the  right  of  a  tenant 
in  tail,  who,  contrary  to  a  prohibition,  aliens  or  contracts  debt."    After  shewing  that 
a  resolutive  clause  cannot  have  the  same  effect  as  a  legal  forfeiture,  he  proceeds : — 
*"  If  now  a  resolutive  or  irritant  clause  cannot  have  any  effect  as  a  punishment,  its 
effect,  if  any,  must  depend  on  the  consent  of  the  tenant  in  tail,  who  accepts  the  deed 
of  entail  under  the  conditions  and  provisions  contained  in  it.    Such  impued  consent, 
taken  in  its  utmost  latitude,  cannot  be  more  binding  than  an  express  consent  signified 
by  the  heir  in  writing,  binding  himself  to  abandon  his  right  to  the  land  upon  the  first 
act  of  transgression,  or  of  contravention  as  we  call  it,  whether  by  aliening  or  contracting 
debt.    This  desire  to  secure  an  entailed  subject,  though  it  hath  exhausted  the  whole 
invention  of  the  learned  in  our  law,  is,  however,  singularly  unlucky,  seeing  it  cannot 
be  clothed  in  such  words  as  to  hide,  or  even  obscure,  a  palpable  defect.    The  consent 
here  is  in  its  nature  conditional — *  I  shall  abandon  if  I  transgress  or  contravene  any 
of  the  prohibitions.'    Therefore,  from  the  very  nature  of  the  thing,  there  can  be  no 
abandon  till  there  first  be  an  act  of  contravention.     This  is  no  less  clear  than  that  the 
crime  must  precede  the  punishment.    Where,  then,  is  the  security  that  arises  from  a 
resolutive  clause  "i     A  tenant  in  tail  a^ees  to  sell  by  the  lump.    A  disposition  is  made 
out,  nothing  wanting  but  the  subscription.    The  disponer  takes  a  pen  in  his  hand, 
and  begins  to  write  his  name.     During  this  act  there  is  no  abandon  nor  forfeiture, 
because  as  yet  there  is  no  alienation.     Let  it  be  so,  that  the  forfeiture  takes  place  upon 
the  last  stroke  of  the  pen.     But  then  the  alienation  is  also  completed  by  the  same  stroke, 
and  the  land  is  gone,  past  redemption.    The  [865]  defect  is  still  more  palpable,  if  possible, 
in  the  case  of  contracting  debt.    No  man  can  subsist  without  contracting  debt  more 
or  less ;  and  no  lawyer  has  been  found  so  chimerical  as  to  assert  that  the  contracting 
debt  simply  will  produce  a  forfeiture.    All  agree  that  the  debtor's  right  is  forfeited 
no  sooner  than  when  the  debt  is  secured  upon  the  land  by  an  adjudication.    But  what 
avails  the  forfeiture  after  the  debt  is  made  real,  and  secured  upon  the  land  ?    In  a 
word,  before  the  adjudication  be  completed  there  can  be  no  forfeiture ;  and  after  it  is 
completed  the  forfeiture  comes  too  late." 

I  think  that  reasoning  of  Lord  Eames  is  not  only  ingenious,  but  sound,  an  ob- 
servation not  applicable  to  all  the  lucubrations  of  that  eminent  jurist.  In  this  case 
he  expresses  very  forcibly  my  view  of  the  legal  principle. 

Lord  Deas. — ^I  agree  very  much  with  the  opinion  delivered  by  your  Lordship  in 
the  chair.  The  question  is  as  to  the  effect  of  this  arrestment  of  Mrs.  Forster's  in  giving 
or  not  giving  her  a  right  to  a  decree  of  forthcoming.  That  depends  upon  the  con- 
struction of  the  clauses  in  the  English  deed.  It  was  conceded  in  argument,  latterly 
at  least,  that  we  are  to  construe  the  deed  according  to  the  principles  of  our  own  law, 
or  of  laws  in  general,  and  are  to  look  at  the  English  opinion  no  further  than  we 
would  do  at  any  English  authority  in  illustration  of  the  principles  of  the  Scotch  law 
which  we  were  appl3dng.  The  deed  seems  substantially  to  declare  a  forfeiture  of  Lord 
Charles  Clinton's  right,  upon  either  of  three  things  taking  place; — ^in  the  first  place, 
if  he  grants  any  voluntary  right,  such  as  a  mortgage,  or  a  deed  of  sale  which  would 
deprive  him  of  the  whole  or  any  part  of  the  fund ; — ^in  the  second  place,  if  he  becomes 
bankrupt  or  insolvent ;  but  it  is  not  said  that  either  of  these  events  has  occurred ; — 
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in  the  third  place,  if  he  does  anything  or  suffers  anything  to  be  done  whereby  his  in- 
terest in  the  fund,  if  it  had  belonged  absolutely  to  hims^,  shall,  in  whole  or  in  part, 
cease  to  be  receivable  by  him  for  his  own  use.  It  is  under  this  last  head  that  the  for- 
feiture is  contended  to  have  occurred  here.  It  is  said  that  he  has  suffered  something 
to  be  done,  which,  if  it  takes  effect,  will,  in  part  at  least,  forfeit  his  right.  Now,  the 
question  at  present  is,  not  whether  he  forfeits  the  rest  of  the  fund,  but  whether  he 
forfeits  the  sum  arrested ;  and  whateyer  may  be  the  ultimate  consequence  upon  the 
remaining  fund,  that  is  the  only  question  which  we  can  decide.  My  opinion  is,  that  he 
has  not  forfeited  the  sum  arrested,  and  I  foimd  that  opinion  not  upon  any  general 
doctrine  about  resolutive  clauses,  but  upon  the  construction  of  this  clause.  I  think 
the  construction  of  the  clause  is  that,  before  there  can  be  a  forfeiture,  there  must  first 
be  a  part  at  least  of  the  fund,  which  would  otherwise  be  his  own,  carried  away  from  him, 
so  as  to  cease  to  be  receivable  by  him  for  his  own  use.  Now,  unless  and  until  decree 
of  forthcoming  be  pronounced,  the  thing  which  is  to  create  the  forfeiture  has  not 
happened.  No  part  of  the  fund  which  would  have  been  his  absolutely  has  ceased  to 
be  receivable  by  him  for  his  own  use.  It  will  only  cease  to  be  receivable  by  him  for  his 
own  use  when  it  is  carried  away  for  the  use  of  the  arresting  creditor.  The  argument 
submitted  to  us  was,  that  the  forfeiture  covers  all  the  fund  which  he  would  otherwise 
receive,  and  consequently  covers  this  portion  of  the  fimd.  The  question  is,  does  it 
cover  this  portion  of  the  fund  1  I  think  that,  according  to  the  terms  of  the  deed,  it 
does  not  cover  this  portion  of  the  fund,  because  his  having  done  or  suffered  something 
to  be  done  by  which  this  portion  of  the  fund  ceases  to  be  receivable  for  his  own  use  is 
the  very  thing  which  brings  the  clause  into  operation.  It  is  very  possible  that  the 
forfeiture  may  affect  the  fund  in  future,  but  certainly,  on  the  terms  of  the  deed,  it 
does  not  affect  this  portion  of  it. 

Lord  Ardmiuan. — I  am  of  the  same  opinion.  I  was  much  impressed  with  the 
subtle  and  able  argument  which  we  heard  in  this  case,  but  I  have  come  to  the  con- 
clusion that  the  view  which  your  Lordship  has  expressed  is  quite  sound,  and  that  upon 
two  grounds.  The  first  is  the  ground  on  which  the  English  counsel  has  put  his  opinion, 
which  is  rather  formal  or  technical.  The  second  is  the  wider  ground,  to  which  Lord 
Gurriehill  has  adverted.  This  Lb  an  action  of  forthcoming  by  a  creditor  of  Lord  Charles 
Clinton,  arresting  a  fund  in  the  hands  of  the  trustees,  who  are  debtors  to  Lord  Charles 
Clinton,  and  there  is  no  objection  to  the  formality  of  the  proceeding.  The  arresters 
bring  their  action  of  forthcoming,  and  the  formal  question  is,  whether  decree  of  forth- 
coming is  to  be  pronounced.  That  is  the  immecUate  question  raised.  The  defence 
stated  by  the  arrestees  is,  that  such  decree  cannot  be  pronoimced,  because  Lord  Charles 
Clinton  is  in  the  position  of  having  done,  or  suffered  some  act  whereby  the  rents  of  the 
estate,  payable  to  him  [866]  under  the  deed  of  settlement,  have  ceased  to  be  rec^vable 
by  hiuL  Mr.  Giffard,  the  English  barrister,  has  given  us  his  opinion  that  it  has  not 
ceased  to  be  receivable  by  him,  but  has  only  been  suspended,  and  I  think  that  that 
is  a  sufficient  reply  at  present  to  the  plea  taken  by  the  defenders.  The  effect  of  the 
arrestment  is  not  to  transfer  the  right ;  the  right  has  not  passed  to  any  one  else.  It 
is  only  to  lay  a  nexus  upon  it,  by  which  it  is  held  in  suspense  until,  by  another  process, 
it  passes  to  another  party ;  and  the  meaning  of  the  trust-deed  is,  not  that  there  should 
be  a  forfeiture  if  the  fund  be  suspended,  but  that  it  shall  be  a  forfeiture  when  it  should 
cease  to  be  receivable  by  him — ^not  cease  for  half-an-hour,  or  a  day,  or  a  week,  but  so 
cease  to  be  receivable  by  him  that,  as  the  English  lawyer  puts  it,  and  I  think  correctly, 
it  shall  be  receivable  by  some  other  party.  In  that  view,  looking  to  the  case  in  its  more 
formal  and  technical  aspect,  the  arrestment  alone  does  not  place  Lord  Charles  Clinton 
in  the  predicament  of  having  ceased  to  be  entitled  to  it.  But  if  it  were  the  case  that 
the  decree  of  forthcoming,  whenever  it  was  pronounced,  would  immediately  have  the 
effect  of  operating  a  forfeiture  of  the  whole,  both  of  the  sum  arrested,  and  of  the  re- 
mainder, then  the  maxim  might  apply  frustra  petis  quod  mox  resiiturus  es.  Why 
pronounce  a  decree  of  forthcoming  if,  the  instant  you  pronounce  it,  the  whole  is  for- 
feited 1  The  arresters  can  have  no  interest  to  demand  a  decree  of  forthcoming,  the 
effect  of  which  would  be  immediately  to  carry  from  them  all  they  have  arrested.  There- 
fore one  must  consider  what  would  be  the  effect  of  the  decree  of  forthcoming ;  and 
on  that  subject,  I  think,  reading  the  clause  in  the  deed  fairly,  the  effect  would  be  not 
to  forfeit  the  fund  carried  by  the  arrestment.  It  is  not  for  me  now  to  say  whether 
it  would  forfeit  the  remainder  or  not.  That  question  may  be  raised  in  due  time,  but 
in  the  meantime  I  do  not  think  that  the  effect  of  the  forthcoming  would  be  at  once  to 
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forfeit  Lord  Charles  Clinton's  riffht  to  the  sum  in  the  decree  of  forthcoming.  There 
is  a  distinction  in  the  way  this  clause  is  worded  between  the  first  and  the  second  part 
of  it  which  is  important.  The  first  part  of  the  clause  sets  forth  that  if  Lord  Charles 
Qinton  shall  mortgage  or  charge  the  same,  or  part  thereof,  or  attempt  so  to  do,  or 
become  bankrupt  or  insolvent.  Now,  the  attempt  without  the  success  is  enough  to 
infer  a  forfeiture  under  that  branch.  But  when  you  come  to  the  second  branch,  "  or 
do  or  suffer  any  act  or  thing  whereby  the  same  would  cease  to  be  receivable,"  there  is 
no  reference  to  an  attempt  in  that  branch  of  the  clause,  and  the  success  is  necessary 
before  the  forfeiture  is  created,  the  attempt  without  success  being  sufficient  to  create 
it  under  the  first  branch,  but  not  sufficient  to  create  it  under  the  second  branch.  There- 
fore, it  appears  to  me  that  nothing  but  the  actual  transference  of  the  whole,  or  part 
of  the  right,  operates  the  forfeiture  or  the  cessation  of  Lord  Charles  Clinton's  right, 
and  the  moment  there  is  enough  to  infer  the  forfeiture,  there  must  necessarily  have 
been  enough  to  pass  the  right.  That  is  the  view  taken  by  Lord  Kames  in  that  most 
ingenious,  and,  I  think,  most  sound  exposition  of  the  effect  of  resolutive  clauses  at 
common  law,  referred  to  by  Lord  Curriehill,  that  the  moment  enough  has  been  done 
to  infer  the  forfeiture,  enough  has  been  done  to  pass  the  right.  I  think,  therefore, 
that  the  decree  of  forthcoming,  if  pronounced  here,  would  not  have  the  effect  of  for- 
feiting the  right  to  the  sum  in  the  decree ;  and  it  is  not  for  us  at  present  to  say  what 
effect  it  would  produce  on  tlie  remaining  interest  of  Lord  Charles  Clinton. 

Lord  President. — ^Then  we  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  with 
the  variation  that  I  suggested. 

This  interlocutor  was  pronounced : — *"  Having  advised  the  reclaiming  note  for 
Sir  Archibald  Islay  Campbell,  Bart.,  and  others,  No.  34  of  process,  and  heard  counsel 
for  the  parties,  and  having  also  considered  the  case  and  opinion  of  English  counsel, 
vary  the  terms  of  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  in  so  far  as 
to  delete  therefrom  the  words  **  except  the  same  may  be  effectually  transferred  to  the 
parties  using  said  arrestments ;  "  and  with  that  variation,  adhere  to  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  said  reclaiming 
note :  Find  the  reclaimers  liable  to  the  respondent  in  expenses  incurred  by  her  since 
the  date  of  the  Lord  Ordinary's  interlocutor,"  &c. 

James  Macknight,  W.S.— Alexander  Howe,  W.S.— Agents. 


No.  167.  IV.  Macpherson,  867.    26  June  1866.    Whole  Court.— Lord  Bar- 

caple,  C. 

Charles  William  Campbell,  styling  himself  Earl  of  Breadalbane,  Petitioner 

and  Advocator.— Lord-Adv.  Moncreiff—Patton—Fraser—Giford. 

John  Alexander  Gavin  Campbell,  styling  himself  Earl  of  Breadalbane, 

Petitioner  and  Respondent.— Soi.-(?en.  Yomtg—Clark— Adam— Berry. 

Husband  and  Wife — Habit  and  Repute — Legitimacy. — In  an  advocation  of  competing 
petitions  for  service  by  X  and  Y,  the  question  turned  upon  the  truth  of  Y's  aver- 
ment that  A  and  B,  the  grandfather  and  grandmother  of  X,  had  never  been  married. 
A  proof  was  led,  which,  though  failing  to  throw  much  light  upon  A's  history  prior  to 
1793,  sufficiently  established  the  following  facts  : — In  1781  A,  a  domiciled  Scotsman, 
an  officer  in  the  army,  eloped  from  near  Bristol  with  B,  a  married  woman.    In  i 

1782  he  went  to  America  with  troops.    In  1783  A's  eldest  brother,  in  writing  from  i 

Scotland  to  another  brother  in  Jamaica,  states  that  he  had  had  a  letter  from  A  in  I 

America,  and  that  "  he  and  Mrs.  A  are  both  well," — ^the  writer  adding  that  he  had 
not  seen  A's  wife,  but  that  she  was  "  exceeding  well  spoke  of."  A  and  B  returned 
to  England  in  February  1784,  in  a  Government  transport,  B  being  entered  as  Mrs. 
A  in  the  Government  return,  signed  by  A,  as  commanding  the  troops  on  board. 
B's  husband  died  a  month  before  A  and  B  arrived  in  England.  In  1785,  1788,  and 
1789  A  and  B  had  children  baptised  in  England  as  lawful  children.  A  and  B  lived 
in  Scotland  from  1793  till  A's  death  in  1806  as  husband  and  wife,  and  were  reputed 
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to  be  80.  In  1796  they  had  a  child  baptised  in  Scotland  as  a  lawful  child.  In  1800, 
during  a  temporary  ab^nce  abroad,  A  granted  a  power  of  attorney  to  B  as  his  wife, 
and  in  1804  ne  executed  an  inhibition  against  her  as  his  wife.  In  1807  B,  when 
claiming  a  pension  as  an  officer's  widow,  wrote  to  the  War  Office,  stating  that  she 
had  been  married  to  A  in  Edinburgh  in  1 782,  a  date  in  the  lifetime  of  the  husband 
whom  she  had  deserted.  In  1812  A's  eldest  son,  the  father  of  X,  was  served  heir 
of  entail  to  the  family  estate,  the  right  to  which,  if  he  was  illegitimate,  devoWed 
on  Y*s  grandfather,  and  his  service  was  carried  through  by  Y*s  grandfather  under 
a  factory  granted  to  him  for  the  purpose.  In  1 850  X  was  served  heir  to  this  estate 
on  his  father's  death,  and  had  since  possessed  it.  The  legitimacy  of  X's  father  was 
never  questioned  till  1862,  when  the  opening  of  the  succession  to  other  estates  of 
great  value  gave  rise  to  the  present  competition.  Held  (in  conformity  with  the 
opinions  of  the  majority  of  the  whole  Judges  {ex.  Lord  Kinloch),  diss.  Lotob  Curriehill 
and  Ardmillan),  that  the  presumption  of  the  legitimacy  of  X's  father,  arising  from 
his  possession  of  the  status  of  legitimacy  during  his  whole  life,  had  not  been  dis- 
placed, but  confirmed,  by  the  other  evidence  in  the  cause,  A  and  B's  marriage  having 
been  established  by  the  proof  of  cohabitation  and  habit  and  repute  in  Scouand  sub- 
sequent to  1793,  irrespective  of  the  adulterous  origin  of  the  cohabitation. 

Legitimacy — Proof— flnus — Presumption. — Opi/nionSy  that  X  having  proved  that 
his  father  had  enjoyed  the  status  of  legitimacy  during  his  whole  life,  the  onus  Ut 
upon  the  party  averring  his  illegitimacy  to  establish  it  by  proving  that  his  parents 
were  never  married,  and  that  the  onus  of  proof  was  not  changed  by  proving  merely 
that  their  connection  was  at  one  time  adulterous. 

Opinion,  per  Lord  Deas,  that  the  proof  of  the  adulterous  origin  of  A  and  B's  conne^ 
tion  in  so  far  displaced,  in  the  first  instance,  the  presumption  of  the  son's  legitimacy 
as  to  make  it  incumbent  on  the  claimant  founding  on  it  to  adduce  reasonable  evidence 
— in  addition  to  the  inference  to  be  drawn  from  the  repute — that  his  father's  parents 
had  become  married  persons  after  the  death  of  B's  husband. 

Proof — Marriage. — Observations  on  the  effect  as  evidence  of  marriage  of  written 
acknowledgments  not  made  for  the  purpose  of  declaring  marriage. 

Opinions,  per  Lord  Curriehill,  Lord  Deas,  and  Lord  Ardmillan,  in  favour  of  the  com- 
petency of  admitting  in  evidence  against  a  claimant  founding  on  the  legitimacy 
of  his  father  the  following  writings: — 1.  A  letter  from  the  claimant's  paternal 
grandmother,  also  deceased,  applying  for  a  pension  from  the  War  Office,  on  a  special 
allegation  of  her  marriage  to  the  claimant's  grandfather,  at  a  date  when  she  was 
the  wife  of  another  man.  2.  A  family  letter  from  a  deceas^  brother  of  the  claimant's 
grandfather,  tending  to  shew  that  a  repute  of  the  grandfather's  marriage  [868]  ^* 
isted  at  a  date  when  marriage  was  impossible,  and  when  cohabitation  must  hare 
been  adulterous. 

Marriage — Habit  and  Repute. — Observed,  per  Lord  Justice-Clerk,  Lord  Neaves,  and 
Lord  Mure,  that  habit  and  repute  are  not  only  evidence  of  matrimonial  consent, 
but  a  legal  mode  of  expressing  it. 

Marriage — Adultery. — Apart  from  the  Act  1600,  c.  20,  which  applies  only  to  persons 
divorced  for  adultery,  there  is  no  rule  of  law  to  prevent  a  man  and  woman  who 
have  committed  adultery  from  marrjing  each  other. 

Declinator. — Declinator  by  a  Judge,  on  the  ground  that  he  was  married  to  a  sister 
of  the  mandatory  for  one  of  the  parties  in  an  action,  sustained. 

John,  second  Marquess  of  Breadalbane  in  the  peerage  of  the  United  Kingdom, 
and  fifth  Earl  of  Breadalbane,  Holland,  &c.,  in  the  peerage  of  Scotland,  died  without 
issue  on  8th  November  1862.  He  was  at  the  time  of  his  death  vested  and  seised  in 
extensive  heritable  estates  in  Perthshire  and  Argyllshire,  which  were  held  by  him 
under  two  deeds  of  entail,-^he  first — the  Breadalbane  entail — dated  5th  May  1775; 
the  second — ^the  Inverarderan  entail — dated  7th  March  1839. 

On  ith  March  1863  a  petition  for  special  service  was  presented  to  the  Sheriff  in 
Chancery  by  John  Alexander  Gavin  Campbell  of  Glenfalloch,  styling  himself  axth 
Earl  of  Breadalbane  and  Holland,  Viscount  of  Tay  and  Pentland,  Lord  Glenorchy 
in  the  peerage  of  Scotland,  in  which  the  petitioner  prayed  to  be  served  "  nearest  and 
lawful  heir  of  tailzie  and  provision  in  special  of  the  said  John,  fifth  Earl  of  Breadalbane,' 
in  the  lands  held  under  the  first  or  Breadalbane  entail. 

The  petition  set  forth,  inter  alia,  the  destination  in  the  entail,  and  that  in  conse- 
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quence  of  the  failure  or  prior  substitutes,  the  succession  had  devolved  upon  the  heirs- 
male  of  the  body  of  William  Campbell  of  Glenfalloch.  "  That  the  petitioner  is  the  only 
son  and  nearest  and  lawful  heir  of  the  deceased  William  John  Lambe  Campbell  of 
Glenfalloch,  who  was  the  only  son  and  nearest  and  lawful  heir  of  James  Campbell, 
who  was  the  second  lawful  son  of  the  said  William  Campbell  of  Glenfalloch,  the  substi- 
tute called  as  above-mentioned  in  the  said  deed  of  entail.  That  Colin  Campbell,  the 
eldest  son  of  the  said  William  Campbell  of  Glenfalloch,  the  substitute  mentioned  in 
the  said  deed  of  entail,  and  the  whole  heirs-male  of  his  body,  are  now  dead  That  the 
petitioner  is  thus  the  nearest  and  lawful  heir-male  of  the  said  William  Campbell  of 
Glenfalloch,  his  great-crandfather ;  and  the  nearest  and  lawful  heir  of  tailzie  and 
provision  in  snecial  of  trie  said  John,  fifth  Earl  of  Breadalbane,  ...  in  the  lands  and 
others  foresaid." 

A  similar  petition  was  at  the  same  time  presented  by  the  same  petitioner,  praying 
for  special  service  as  heir  of  tailzie  and  provision  to  the  late  Lord  Breadalbane  in  the 
lands  held  under  the  Inverarderan  entail. 

On  25th  March  1863  two  competing  petitions  (applicable  to  the  Breadalbane  and 
Inverarderan  estates  respectively)  were  presented  by  Charles  William  Campbell  (some- 
times hereinafter  called  Boreland),  lieutenant  in  the  19th  regiment  of  Bengal  cavalry, 
also  styling  himself  sixth  Earl  of  Breadalbane,  &c.,  in  which  the  petitioner  prayed 
to  be  served  nearest  and  lawful  heir  of  tailzie  and  provision  to  the  said  John,  fifth  Earl 
of  Breadalbane,  in  the  said  lands  respectively.  In  both  petitions  this  petitioner  rested 
his  claim  upon  his  being  nearest  heir-male  of  the  bodv  of  the  said  William  Campbell 
of  Glenfalloch,  stating  that  he  was  the  eldest  son  of  the  deceased  Charles  William 
Campbell,  formerly  residing  at  Boreland,  who  was  the  eldest  son  of  John  Campbell, 
the  sixth  son  of  William  Campbell  of  Glenfalloch,  the  substitute  called  in  the  entails, 
and  that  the  five  elder  sons  of  the  latter  had  all  failed,  and  that  there  were  no  heirs- 
male  of  their  bodies. 

The  Sheriff  in  Chancery,  after  objections  had  been  lodged,  conjoined  the  two 
petitions  in  regard  to  the  estate  of  Breadalbane,  and  also  conjoined  the  two  petitions 
in  regard  to  the  estate  of  Inverarderan. 

[869]  Lieutenant  Campbell  (Boreland)  then  separately  advocated  the  conjoined 
Breadalbane  processes  ahd  the  conjoined  Inverarderan  processes.  A  record  having 
been  made  up  in  each  advocation,  the  processes  were  conjoined.  The  two  records 
were  substantially  the  same,  the  only  difference  being  in  the  narration  of  the  entails 
and  titles.    In  what  follows,  the  Breadalbane  record  will  alone  be  referred  to. 

The  only  question  raised  upon  the  record  was,  whether  William  John  Lambe 
Campbell,  the  respondent's  father,  was  the  lawful  son  of  his  father,  Captain  James 
Campbell,  the  second  son  of  the  William  Campbell  of  Glenfalloch  who  died  in  1791. 

It  was  not  disputed  that  the  advocator  (Boreland)  was  descended  of  the  sixth  son 
of  the  said  William  Campbell,  and  was  entitled  to  be  served  if  the  respondent's  father 
was  illegitimate. 

The  following  were  the  principal  averments  on  record  bearing  upon  this  ques- 
tion : — 

The  advocator  (Boreland)  averred ; — (Cond.  10)  "  The  advocator  avers  that  James 
Campbell,  the  respondent's  alleged  grandfather,  died  without  lawful  issue,  and  that 
accordingly  the  respondent,  if  a  descendant  of  James  Campbell  at  all  (which  the  ad- 
vocator does  not  admit),  is  not  descended  from  a  legitimate  son  of  James  Campbell, 
and  is  not  entitled  to  succeed  to  the  estates.  In  reference  to  the  respondent's  case, 
the  advocator  avers  as  follows."  (Cond.  11)  "The  respondent  alleges  himself  to  be 
the  son  of  William  John  Lambe  Campbell,  formerly  of  Glenfalloch,  and  the  said  William 
John  Lambe  Campbell  to  have  been  the  son  of  the  said  James  Campbell,  by  a  marriage 
between  the  said  James  Campbell  and  Elizabeth  or  Eliza  Maria  Blanchaid.  The  said 
James  Campbell  died,  as  has  been  already  mentioned,  on  or  about  24th  October  1806  ; 
and  after  his  death  the  said  EUzabeth  or  Eliza  Maria  Blanchard  alleged  that  she  had  been 
married  to  him,  and  claimed  the  character  of  his  widow.  In  that  character  she  applied 
in  1807  to  the  War  Office  for  pecuniary  assistance.  In  the  letter  making  this  applica- 
tion, which  is  dated  23d  June  1807,  and  of  which  a  photographed  fac-simile  furnished 
by  the  War  Office  is  produced,  the  following  statement  was  made  by  her  : — *  I  am  the 
Widow  of  Captn.  James  Campbell,  late  of  Qr-Master  in  the  1st  Batn.  of  the  Breadal- 
bane Fencibles,  at  the  reduction  of  which  he  got  a  Company  in  the  Cambrian  Rangers, 
and  when  that  Eegt.  was  reduced,  from  ill  health  he  was  rendered  unfit  to  enter  again 
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into  HiB  Majesty's  Service,  and  on  the  24th  October  1806,  my  husband  died  insolvent, 
and  left  me  with  three  children  without  the  smallest  means  of  support.  I  applv'd  to 
the  Half-Pav  Agent  respecting  the  Widow's  Pension,  and  have  made  oath  before  a 
Magistrate,  but,  as  I  unfortunately  lost  my  marriage  lines  in  America,  I  am  enform'd 
it  cannot  be  procured.  My  husband  was  Insign  and  Lieut,  in  the  40th  Begt.  of  Foot 
during  the  war  with  that  countrey.  At  the  end  of  the  year  1780  he  came  to  England 
to  recruit,  and  in  Sept.  1782  I  was  married  to  Mr.  Campbell  in  Edinburgh,  by  Mr. 
MacGregor,  the  Galic  Minister  (who  is  also  dead),  as  is  Insign  Wm.  Willox  of  the  40th, 
who  was  the  witness  to  our  marriage ;  and  the  June  following  we  went  to  America 
in  the  fleet  that  took  out  the  preliminarys  of  peace  25  years  ago.  The  present  Galic 
Minister  have  been  wrote  to,  and  he  says  that  he  got  no  register  from  any  of  his  prede- 
cessors. I  have  administered  at  Doctors  Commons  for  four  months'  pay  due  to  mj 
husband  at  his  death,  and  I  have  a  power  of  Attorney  which  he  sent  me  from  Gibralter 
at  the  time  he  was  in  the  Cambrians  Rangers.  I  beg.  Sir,  you  will  excuse  my  being 
thus  perticular,  as  my  motive  is  to  obviate  any  doubts  of  my  being  Mr.  Campbell's  lawful 
wife.'  The  letter  is  referred  to."  (Cond  12)  "It  is  believed  and  averred  that  the 
statement  in  this  letter  is  true,  to  the  effect  that  a  certain  ceremony,  purporting  to  be  a 
ceremony  of  marriage,  but  which  was  wholly  null  and  ineflfectual,  as  set  forth  in  next 
[8701  article,  was  gone  through  bv  the  said  James  Campbell  and  the  said  Elixabeth 
or  Eliza  Maria  Blanchard  in  or  about  September  H6^  1781.*  This  was  the  only 
marriage,  real  or  pretended,  which  was  ever  celebrated  or  contracted  between  the  said 
James  Campbell  and  the  said  Elizabeth  or  Eliza  Maria  Blanchard.  After  its  alleged  cele- 
bration, ana  sometime  in  the  year  ff%&  1 782,  *  the  said  James  Campbell  and  Elizabeth  or 
Eliza  Maria  Blanchard  went  to  America,  where  they  remained  for  about  a  year,  and  then 
returned  to  Great  Britain.  The  said  James  Campbell  left  the  40th  Eegunent  of  Foot, 
in  which  he  had  been  lieutenant,  on  or  about  1 9th  April  1785,  and  took  ujp  his  residence 
in  England,  in  which  country  he  was  domiciled.  He  resided  and  was  domiciled  for  a 
time  in  or  near  Plymouth,  and  afterwards  in  or  near  Gateshead  or  Newcastle.  During 
the  time  that  he  was  so  domiciled  in  England  there  were  several  children  bom  to  hhn 
there,  by  the  said  Elizabeth  or  Eliza  Maria  Blanchard.  And  in  particular,  the  said 
William  John  Lambe  Campbell  was  born,  in  or  near  Gateshead,  about  the  beginning 
of  the  year  1788.  His  baptism  is  recorded  in  the  register  of  baptisms  of  St.  Mary's 
Church,  Gateshead,  under  date  20th  January  1788.  His  parents  were  at  that  time 
unmarried  persons.  According  to  the  law  of  England,  the  said  William  John  Lambe 
Campbell  was  illegitimate.  He  could  not  be  legitimised  by  any  subsequent  marriage 
between  his  alleged  parents.  The  said  James  Campbell  died,  as  already  mentioned, 
on  or  about  24th  October  1806."  (Cond.  13)  "  At  the  time  of  the  said  alle^  marriagp 
between  the  said  James  Campbell  and  the  said  Elizabeth  or  Eliza  Maria  Blanchard  in 
September  iWft  1781,*  the  said  Elizabeth  or  EUza  Maria  Blanchard  was  a  married 
woman ;  and  her  husband  was  then  alive.  The  said  Elizabeth  or  Eliza  Maria  Blanchard 
was  married  to  Christopher  Ludlow,  of  Chipping-Sodbury,  Gloucestershire,  on  or  about 
5th  June  1776.  The  marriage  is  recorded  in  the  marriage-register  of  Cliipping-Sod- 
bury,  an  extract  of  which  is  produced.  All  the  necessarv  legal  formaUties  were  observed 
in  the  celebration  of  the  said  marriage ;  and,  in  particular,  the  marriage  was  consented 
to  by  the  guardian  of  the  said  Elizabeth  or  Eliza  Maria  Blanchai^ ;  and  the  said 
marriage  was  valid  and  effectual,  and  cannot  now  be  challenged  Of  the  marriage 
thus  contracted  between  the  said  Christopher  Ludlow  and  Elizabeth  or  Eliza  Maria 
Blanchard,  a  son,  Daniel,  was  born  in  1777 ;  and  the  baptism  of  this  child  is  recorded 
in  the  register  of  baptisms  of  Chipping-Sodbury  under  date  2l8t  May  1777.  At  the 
date  of  the  alleged  marriage  between  James  Campbell  and  Elizabeth  or  Eliza  Maria 
Blanchard  in  tfO^  1 781,  *  her  marriage  with  Christopher  Ludlow  was  valid  and  subsist- 
ing. Christopher  Ludlow  was  then  aUve,  and  he  survived  till  on  or  about  20th  January 
1784.  The  pretended  marriage  between  the  said  James  Campbell  and  Elizabeth  or 
EUza  Maria  Blanchard  was  therefore  null  and  void."  (Cond.  14)  "  At  the  time  of  the 
said  pretended  marriage  between  James  Campbell  and  Elizabeth  or  Eliza  Maria  Blan- 
chard, both  parties  knew  of  the  subsisting  marriage  with  Christopher  Ludlow.  In 
point  of  fact,  the  said  Elizabeth  or  Eliza  Maria  Blanchard  eloped  from  her  husbaxkd, 
the  said  Christopher  Ludlow,  with  the  said  James  Campbell;  and  the  pretended 
marriage,  said  to  be  celebrated  in  Edinburgh,  was  a  mere  screen  to  cover  their  adulterous 
intercourse. "  (Cond.  15)"  There  never  was  any  marriace,  or  any  ceremony  of  marriage, 
between  the  said  James  Campbell  and  the  said  Elizaoeth  or  EUza  Maria  Blanchard 
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subsequent  to  the  pretended  ceremony  of  i79§  1 781.  *  Whatever  intercourse  the  said 
James  Campbell  and  Elizabeth  or  Eliza  Maria  Blanchard  had,  after  the  said  pretended 
ceremony,  was  illicit,  and  continued  on  the  same  footing  as  that  on  which  it  stood  prior 
thereto."  (Cond.  16)  "  In  the  circiunstances  above  detailed,  if  the  respon-[871]'<lent;'s 
father,  William  John  Lambe  Campbell,  was  the  child  of  the  said  James  Campbell  and 
EUzabeth  or  Eliza  Maria  Blanchard,  he  was  illegitimate.  There  never  was  any  valid 
marriage  between  his  alleged  parents." 

The  respondent  (Glenfalloch)  averred ;— (Cond.  10)  **  The  respondent's  grandfather, 
James  Campbell,  who  was  the  second  son  of  the  said  William  Campbell  of  Glenfalloch, 
was  bom  at  Glenfalloch  in  1754.  In  or  about  the  year  1775,  the  said  James  Campbell 
was  gazetted  to  an  ensigncy  in  the  40th  Regiment  of  Foot.  The  regiment  was  sent  to 
America  in  that  year,  and  remained  there  till  the  end  of  the  year  1783,  or  beginning 
of  1784,  when  it  returned  to  this  country.  James  Campbell  resigned  his  commission 
in  that  regiment  in  April  1785."  (Cond.  11)  "The  respondent  is  unable  to  condescend 
upon  the  date  of  the  marriage  of  James  Campbell  and  Elizabeth  Maria  Blanchard  his 
wife ;  but  they  were  lawfully  married.  They  were  so  previous  to  the  year  1785.  In 
that  year  James  Campbell  and  his  wife,  Elizabeth  Maria  Blanchard,  went  to  reside  at 
the  mansion-house  of  Glenfalloch,  Perthshire,  which  was  then  occupied  by  his  father, 
William  Campbell  of  Glenfalloch,  and  his  family.  James  Campbell  and  Elizabeth  Maria 
Blanchard  lived  and  cohabited  together  there  as  man  and  wife  in  the  year  1875, 
and  subsequently,  and  were  habite  and  repute  married  persons,  and  as  such  were 
received  and  treated  by  the  family  at  Glenfalloch,  and  by  their  relations  and  friends, 
and  all  who  knew  them."  (Cond.  12)  "  The  respondent  is  unable  to  state  how  long 
James  Campbell  and  his  said  wife  continued  to  reside  with  his  father's  family  at  Glen- 
fallocL  In  the  year  1 792  or  1 793,  he  received  a  commission  in  the  Breadalbane  Fencibles, 
and  he  remainea  with  that  regiment  until  it  was  disbanded  in  the  year  1799.  During 
this  time  the  regiment,  or  detachments  thereof,  were  stationed  at  Forfar,  Aberdeen, 
Montrose,  Banff,  Nairn,  Fort-George,  Musselburgh,  Falkirk,  Glasgow,  Ayr,  and  other 

S'aces  in  Scotland,  at  all  of  which  places  the  said  James  Campbell  and  Elizabeth  Maria 
lanchard  resided  together  as  husband  and  wife,  and  were  habite  and  repute  married 
persons.  When  the  Breadalbane  Fencibles  was  disbanded,  he  was  appointed  to  the 
Cambrian  Fencible  Regiment  or  Rangers.  He  went  to  Gibraltar  witn  this  regiment 
about  the  year  1800.  leaving  his  wife  and  family  resident  at  Musselburgh,  near  Edin- 
burgh. While  he  was  abrowi  he  corresponded  with  Elizabeth  Maria  Blanchard  as  his 
lawful  wife,  and  when  the  regiment  was  disbanded  in  the  year  1802,  he  joined  her  and 
his  family  at  Edinburgh,  where  he  continued  to  live  and  cohabit  with  her  as  his 
lawful  wife  till  his  death  in  October  1806.  After  his  death  Eliza  Maria  Blanchard  was 
universally  recognised  as  his  widow,  and  as  his  widow  she  administered  to  his  estate, 
and  received  a  pension  from  Government."  (Cond.  13) "  James  Campbell  was  by  birth 
a  domiciled  Scotchman.  He  never  changed  his  domicile,  and  Scotland  continued  to  be  his 
domicile  till  his  death."  (Cond.  14)  "  For  twenty  years  and  upwards  prior  to  his  death 
in  October  1806,  James  Campbell  and  Elizabeth  Maria  Blanchard  lived  and  cohabited 
together  as  man  and  wife,  and  were  habite  and  repute  married  persons.  They  were 
received  in  society  as  lawfully  married  persons,  and,  as  such,  visited,  and  were  visited 
by,  their  relatives  and  friencis.  The  respondent's  father,  and  all  their  other  children, 
were  acknowledged  and  received  as  their  lawful  children."  (Cond.  15)  "  During  the 
lifetime  of  James  Campbell,  the  fact  and  validity  of  his  marriage  with  Elizabeth  Maria 
Blanchard,  with  whom  he  lived  and  cohabited  as  his  lawful  wife  as  aforesaid,  was  never 
denied  or  questioned,  or  any  doubt  with  respect  to  it  expr^sed  or  suggested  by  word 
or  deed ;  and  no  such  denial  was  ever  made,  or  doubt  expressed,  by  any  person  whatever,  , 
until  the  present  competition  arose  after  the  death  of  the  late  Marquess  of  Breadalbane  in 
1862.  If  this  statement  shall  be  denied,  the  advocator  is  required  to  state  by  whom,  and 
when,  and  in  what  manner,  any  such  denial  was  made,  or  doubt  expressed."  [872]  (Cond. 
16)  "The  respondent's  father,  William  John  Lambe  Campbell,  was  bom  in  the  year 
1787."  (Cond.  17)  "  The  respondent  believes,  and  avers,  that  his  father,  William  John 
Lambe  Campbell,  was  bom  at  Edinburgh.  He  was  the  eldest  and  lawful  son  of  James 
Campbell,  and  his  wife  Elizabeth  Maria  Blanchard.  He  was  educated  in  Scotland  and 
served  an  apprenticeship  to  a  surgeon  in  Edinburgh.  On  the  21st  May  1810  he  was 
married  in  London  to  Rosanna  Doughtie.    The  respondent,  who  was  bom  in  March 

*  Amendment  allowed  by  interlocutor  of  14th  February  1865. 
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1824,  was  the  only  child  of  this  marriage.    Upon  the  death  of  Elijea  Maria  Blanchard 
in  January  1828,  William  John  Lambe  Campbell,  aa  one  of  her  lawful  children,  ad- 
ministered to  her  estate.    William  John  Lambe  Campbell  died  at  Moness  in  Perthshire 
on  4th  June  1850.    He  Kved  and  died  in  the  enjoyment  of  the  status  of  legitimacy ;  and 
until  the  present  proceedings  were  adopted  by  the  advocator  it  was  never  doubted  or 
questionea  that  he  was  the  legitimate  son  of  his  parenta    Scotland  was  his  domicUium 
originis,  and  he  lived  and  died  a  domiciled  Scotsman."    (Cond.  18)  "  William  Campbell 
of  Glenfalloch,  James  Campbell's  father,  executed  a  deed  of  entail  dated  3Qth  August 
1784,  and  recorded  9th  August  1785,  of  his  lands  and  barony  of  Glenfalloch,  in  favour 
of  himself  in  liferent,  and  of  Colin  Campbell,  his  eldest  lawful  son,  and  the  heirs-male 
of  his  body,  in  fee  ;  whom  failing,  to  his  other  sons  in  succession,  and  the  heirs-male  of 
their  bodies.    An  extract  of  the  said  deed  of  entail  is  herewith  produced  and  referred  to.^ 
(Cond.  19)  "  William  Campbell  of  Glenfalloch  died  in  October  1791.    He  was  succeeded, 
in  terms  of  the  entail,  in  the  lands  and  barony  of  Glenfalloch  by  his  eldest  son  Colin. 
Colin  died  on  the  4th  June  1806,  and  was  succeeded  by  an  only  son,  William  Erskine 
Campbell.    William  Erskine  Campbell  died  on  22d  July  1807,  and  was  succeeded  by 
his  only  son,  John  Breadalbane  Campbell,  who  died  without  issue  on  4th  January  1812." 
(Cond.  20)  "When  the  succession  to  the  estate  of  Glenfalloch  opened  in  1812  by  the 
death  of  John  Breadalbane  Campbell,  William  John  Lambe  Campbell,  the  respondent  s 
father,  was  entitled  to  succeed  thereto,  if  he  was  the  eldest  and  lawful  son  of  the  said 
James  Campbell.  If  he  was  illegitimate,  he  was  not  entitled  to  succeed  to  said  estate ;  and 
John  Campbell,  the  advocator's  grandfather,  who  was  then  alive,  was  the  person  entitled 
to  succeed  to  said  estate.    At  this  time,  when  the  said  succession  so  opened,  the  said 
William  John  Lambe  Campbell  was  universally  reputed  and  believed  to  be  the  lawful 
son  of  the  said  James  Campbell  and  the  said  Elizabeth  Maria  Blanchard,  and  had  been 
reputed  and  believed  to  be  so  during  his  whole  life  previously.    If  this  shall  be  denied,  the 
advocator  is  required  to  state  at  what  time  previously,  and  by  whom  and  in  what  mann^ , 
the  le^timacy  of  the  said  William  John  Lambe  CampbeU  was  disputed  or  questioned.'' 
The  advocator's  answer  to  this  averment  was  as  follows : — ^"  Admitted  that  if  WilUam  John 
Lambe  Campbell  had  been  the  eldest  and  lawful  son  of  James  CampbeU,  he  woukl  have 
been  entitled  to  succeed  to  the  entailed  estate  of  Glenfalloch  in  1812,  and  that  he  was  not 
entitled  so  to  succeed  if  he  was  illegitimate.  Admitted  that  John  Campbell,  the  advocator's 
grandfather,  was  the  person  legally  entitled  to  succeed  to  that  estate  on  the  death  of 
John  Breadalbane  Campbell.    But  it  is  explained  that  the  said  John  Campbell  was  then 
ignorant  of  his  rights,  and  that  he  did  not  know  the  facts  on  which  the  advocator  now 
founds,  and  that  the  said  WiUiam  John  Lambe  Campbell  was  illegitmate.    Quoad  tdlra 
denied."    Glenfalloch  further  averred  ; — (Cond.  23)  **  The  respondent's  father,  Williani 
John  Lambe  CampbeU,  possessed  Glenfalloch  for  thuty-eight  years  and  upwards.     Upon 
his  death,  on  4th  June  1850,  the  respondent  entered  into  possession  thereof,  and  lias 
been  in  possession  thereof  ever  since.    He  made  up  his  title  to  GlenfaUoch  by  service 
as  nearest  and  lawful  heir  of  tailzie  and  provision  therein  to  his  father,  conform  to  extract 
decree  of  special  service,  of  date  8th  August  1850."    The  advocator's  answer  to  this 
statement  was,—**  Admitted,  under  [873]  reference  to  the  deeds."    (Cond.  24)  *  The 
said  John  Campbell  died  in  1823,  when  he  was  succeeded  by  his  son,  Charles  William 
Campbell,  who  died  in  1861.    Neither  the  said  John  CampbeU  nor  the  said  Cbaries 
William  CampbeU  ever  disputed  the  right  of  the  said  William  John  Lambe  Campbell, 
or  of  the  respondent,  to  the  said  estate  of  GlenfaUoch,  although  all  along  weU  aware  tjiat 
the  said  WiUiam  John  Lambe  CampbeU  and  the  respondent  were  in  possession  thereof 
successively  as  aforesaid,  and  that  neither  of  them  had  any  right  thereto  if  the  said 
WiUiam  tlohn  Lambe  Campbell  was  illegitimate."    The  advocator's  answer  was, — 
*"  Admitted,  under  the  explanation  that  both  the  said  John  CampbeU  and  the  advocator  e 
father,  Charles  WiUiam  Campbell,  were  ignorant  of  their  riffhts,  and  of  the  facts  on 
which  the  advocator  now  founds."    (Cond.  27)  "The  first  Marquess  of  Breadalbane 
died  in  1834,  and  was  succeeded  by  his  only  son,  the  late  Marquess,  who  never  had  any 
lawful  issue.    During  their  respective  lives  they  recognised  and  acknowledged  the 
respondent's  father,  WilUam  John  Lambe  Campbell,  and  himself,  as  the  heirs-presumptive 
to  the  entailed  lands  and  estates  of  Breadalbane.    In  aU  lesal  proceedings  affecting  the 
estates  in  which  it  was  necessary  that  the  heirs  next  entitled  to  succeed  after  the  heir 
of  entail  in  possession  should  be  called,  they  were  uniformly  called  as  such  heirs.    Farther, 
the  respondent  was  recognised  in  the  last  will  and  settlement  of  the  late  Marquess, 
executed  a  few  days  before  his  death,  as  his  heir  and  successor  in  the  entailed  estates  of 
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Breadalfaane."  (Cond.  29)  "If  the  said  Elizabeth  Maria  Blanchard  was  previously 
lawfully  married  to  Christopher  Ludlow,  as  alleged  by  the  advocator,  which  the  respondent 
denies,  it  is  averred  that  she  was  lawfully  married  to  the  said  James  Campbell  sul^quent 
to  the  death  of  the  said  Christopher  Ludlow." 

The  advocator  having  moved  the  Lord  Ordinary  "  to  appoint  the  parties  to  lodge 
the  issues  they  propose  for  the  trial  of  the  cause,"  and  the  respondent  having  moved 
that  the  proof  in  the  cause  be  taken  by  commission,  his  Lordship  reported  the  matter 
as  proper  for  the  consideration  of  the  Court  in  terms  of  13  &  14  Vict.  c.  36,  sect.  49. 

The  First  Division  remitted  to  the  Lord  Ordinary  "  to  appoint  the  evidence  in  the 
conjoined  advocations  to  be  taken  by  commission,  and  to  proceed  accordingly." 

On  10th  March  1864  the  Lord  Ordinary  pronounced  the  following  interlocutor  : — 
"  Allows  to  both  parties  a  proof  of  their  respective  averments  on  the  closed  records 
in  the  conjoined  processes  of  advocation,  and  to  each  party  a  conjunct  probation  : 
Appoints  the  advocator  to  lead  in  the  proof  :  Grants  diligence,"  &c. 

A  proof  was  led  by  both  parties. 

After  the  advocator  had  concluded  his  proof  he  declared  it  closed,  under  reservation 
to  him,  if  so  advised,  to  move  the  Court  for  leave  to  amend  the  12th,  13th,  and  15th 
articles  of  his  condescendence  in  both  records,  and  certain  of  his  articles  in  answer 
to  the  respondent's  statements,  by  substituting  1781  for  1782,  and  1782  for  1783, 
wherever  the  said  1782  and  1783  occurred,  in  these  articles.  The  motion  having 
been  made,  it  was  reported  by  the  Lord  Ordinary  to  the  First  Division,  which  allowed 
the  amendments — (ante,  vol.  iii.  p.  501). 

In  the  proof  the  following  facts  and  circumstances  were  brought  out,  bearing 
on  the  question,  whether  the  respondent's  father,  William  John  Lambe  Campbell, 
was  the  lawful  son  of  his  father,  James  Campbell. 

William  Campbell  of  Glenfalloch,  the  great-grandfather  of  both  claimants,  resided 
on  his  family  property  of  Glenfalloch,  and  died  there  in  1791.  He  had  seven  sons 
and  several  daughters.  The  sons  were : — (1)  Colin,  born  in  1749 ;  (2)  James,  bom 
in  1754  (the  respondent's  grandfather),  whose  marriage  was  the  subject  of  inquiry ; 
(3)  Duncan,  bom  in  1757  ;  (4)  Archibald,  born  in  1759  ;  (5)  William,  born  in  1760 ; 
(6)  John,  bom  in  1763  (the  advo-[874}<5ator's  grandfather),  who  some  time  resided 
at  Boreland ;  (7)  Alexander,  born  in  1767.  Of  these  Duncan  and  William  went  to 
Jamaica,  and  died  there.  Archibald  became  a  writer  in  Edinburgh.  The  other  sons 
went  into  the  army. 

James  Campbell,  the  second  son,  was  born  on  30th  March  1754.  He  got  a  com- 
mission as  ensign  in  the  40th  regiment  of  foot  on  Ist  May  1775,  when  he  was  twenty- 
one  years  of  age,  and  joined  the  regiment  in  America.  In  1 778  or  1779  he  came  home 
with  the  rank  of  lieutenant  on  recruiting  service.  He  was  in  command  of  a  recruiting 
party  of  the  40th  regiment  at  Bristol  from  4th  February  1780  to  29th  January  1781. 

In  January  1781,  or  about  that  time.  Lieutenant  Campbell  eloped  from  Chipping- 
Sodbury,  a  village  about  ten  miles  from  Bristol,  with  Eliza  Maria  Blanchard,  the  wife 
of  one  Christopher  Ludlow  who  was  then  alive. 

Christopher  Ludlow  was  the  son  of  a  respectable  physician  in  Chipping-Sodbury, 
and  had,  along  with  two  brothers,  been  educated  for  the  medical  profession.  Two 
of  his  brothers  were  bred  to  the  law.  Besides  practising  medicine  in  Chipping-Sodbury, 
Christopher  Ludlow  kept  a  shop  for  the  sale  of  medicines,  and  dealt  also  in  groceries. 
He  was  married  to  Blanchard  on  5th  June  1 776.  There  was  one  child  of  the  marriage, 
named  Daniel,  who  was  baptised  on  21st  May  1777. 

An  objection  was  stated  by  the  respondent  to  the  validity  of  Ludlow's  marriage, 
but  the  evidence  of  English  counsel  shewed  that  the  objection  was  not  well  founded, 
and  it  was  without  hesitation  repelled.  The  nature  of  the  objection  will  be  found 
in  the  note  of  the  Lord  Ordinary,  postea,  p.  890. 

Soon  after  his  wife's  elopement,  Christopher  Ludlow  left  Chipping-Sodbury.  On 
2  Ist  June  1781  he  passed  an  examination  as  hospital  mate,  and  in  the  following  month 
sailed  for  New  York,  where  he  remained  for  some  time  on  hospital  duty.  In  June 
1783  he  made  his  will,  "  being  weak  and  indisposed ;  "  and  in  the  same  year  he  sailed 
for  this  country,  and  died  on  reaching  Portsmouth  on  20th  January  1784. 

James  Campbell's  recruiting  party  having  been  removed  from  Bristol  to  Glasgow, 
he  remained  there  from  12th  March  to  21st  August  1781.  There  was  no  evidence 
to  shew  where  Blanchard  was  during  this  period.  While  at  Glasgow,  Lieutenant 
Campbell  received  a  letter  from  Cox  &  Co.,  army  agents  in  London,  dated  1st  August 
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1781,  containing  the  following  poetflcript :— *  Since  writing  the  above.  Sir  Robert '       ' 
(Sir  Robert  Hamilton,  the  Oofonel  of  Campbell'B  regiment)  "  has  informed  us  he  has 
ordered  you  from  Glasgow,  and  means  to  fix  you  at  Exeter."    The  recruiting  party 
received  orders  to  proceed  to  London,  and  was  marched  from  Glasgow  to  Ldth. 

Lieutenant  Campbell  was  in  Edinburgh  on  3d  September  1781.  This  date  was 
of  importance,  as  the  advocator  alleged  that  a  marriage  ceremonv  then  took  place 
between  James  Campbell  and  Elisa  Ikbria  Blanchard,  at  which  Mr.  MacGregor,  Gaelic 
minister  in  Edinburgh,  officiated  as  clergyman.  The  respondent  maintained  that 
this  ceremony  was  not  proved,  the  only  evidence  of  it  being  a  letter  sent  by  Blanchard 
to  the  War  Office  when  claiming  a  pension  after  James  Campbell's  deatL  This  letter 
will  be  referred  to  afterwards. 

On  l8t  December  1781,  old  WUUam  Campbell  of  Glenfalloch  wrote  the  following 
letter  to  his  son  WiUiam  in  Jamaica,  giving  an  account  of  famil  v  events  : — "  We  have 
reed,  no  letters  from  your  brother  Duncan  which  surprises  me  but  the  Jamaica  fleet 
is  not  all  got  to  Clyde  as  yet.  I  still  think  to  get  a  letter  from  Duncan  by  some  of  them, 
James  Campbell  your  cousin  that  was  married  to  your  sister  in  Cuil  Died  the  beginning 
of  May  last,  the  old  Gentleman  your  Grandfather  Dyed  the  last  week  of  August  last. 
I  had  no  letters  from  Colin  since  March  last  he  was  then  well.  Jamie  is  somewhere 
in  England.  I  heard  from  him  lately  he  was  then  well.  I  had  a  letter  from  Archie 
in  Septr.  last  and  was  then  well  they  are  all  lieuts.  as  yet,  your  Brother  John  is  an 
Ensign  in  the  Axgyle  fendbles.  I  purchased  an  [875]  ensigncie  for  your  Brother 
Alexr.  in  the  97th  regiment  he  setts  of  soon  to  Join  the  regiment  your  sister  Susie 
was  married  in  Deer.  1780  to  Lieut.  John  Campbell  Auch." 

From  20th  November  1781  to  April  1782  Campbell  was  stationed  with  his  corn- 
pan;^  at  Exeter,  and  a  letter  was  produced,  dated  27th  April  1782,  from  Cox  &  Co. 
to  him  at  Exeter,  saying,  that  it  was  not  likely  they  should  be  able  to  give  him  timelj 
notice  of  the  sailing  of  the  New  York  fleet,  and  advising  him  to  obtain  leave  of  Sir 
Robert  Hamilton  to  come  to  London  to  wait  till  it  should  be  ready  to  sail.  Subse- 
quently Campbell  embarked  at  Gravesend  for  America  on  8th  May  1782,  with  150 
recruits  of  the  40th  regiment,  and  sailed  from  Portsmouth  for  America  with  thmn 
in  June  following. 

On  7th  September  1783  Colin  Campbell,  the  eldest  brother  of  James,  writing 
from  Glasgow  to  his  brother  Duncan  in  Jamaica,  says, — "  I  had  a  long  letter  from 
James  lately  from  Halifax,  he  and  Mrs.  Campbell  are  both  well.  He  does  not  mention 
any  increase  in  his  family,  and  for  anything  I  know  they  consist  of  no  more  than  himsdf 
and  his  wife,  who  I  never  saw,  but  she  is  exceeding  well  spoke  of." 

Campbell  remained  in  America  until  November  1783,  when  he  sailed  from  Halifax 
in  command  of  a  company  of  the  40th  regiment,  in  the  Prince  of  Oranffe  transport, 
and  arrived  at  Plymouth  on  1 5th  February  1784.  The  name  of  "  Mrs.  Elisa  Campbell ' 
was  the  first  of  seven  women  in  the  list  of  those  victualled  on  board  during  the  voyage. 
This  list  was  made  up  and  signed  by  James  Campbell,  as  conmianding  the  troops  on 
board,  on  27th  February  1784,  the  date  of  disembarkation. 

As  already  mentioned,  Christopher  Ludlow  had  died  in  the  preceding  month  at 
Portsmouth,  and  a  notice  of  his  death  appeared  in  the  Bristol  Journal  of  31st  January, 
and  in  the  Bath  GhronicU  of  5th  February  1784.  There  was  no  evidence  to  shew  whoi 
Campbell  and  Blanchard  came  to  the  knowledge  of  Ludlow's  death. 

When  Campbell  landed,  the  main  body  of  ms  regiment  was  stationed  at  Taunton, 
in  Somersetshire,  where  he  and  his  party  joined  it.  The  army  rettims  shewed  that 
he  was  present  with  his  regiment  at  Taunton  on  12th  March  and  14th  April  1784 : 
and  at  Plymouth  Dock  on  23d  August  1784,  and  29th  March  1785.    On  19th  April 

1785  he  left  the  regiment,  having  sold  out.  In  his  private  account  with  Cox  and 
Company,  he  was  credited  with  £550  as  the  price  of  his  commission ;  but  almost  the 
whole  sum  was  required  to  balance  his  account  with  them. 

An  extract  from  the  register  of  baptisms  of  Stoke,  Damerel,  a  parish  near  Plymouth, 
shews  an  entry,  of  date  20th  May  1785  : — *"  Eliza  Marlbrough,  daugr.  of  James  and 
Eliza  Maria  Campbell,  It.  in  the  40th  regiment." 

It  was  proved  that  James  Campbell  was  at  his  father's  house  of  Glenfalloch  on 
26th  July  1 785  ;  but  it  did  not  appear  how  long  he  remained  there.     On  25th  November 

1786  a  summons  for  payment  of  an  account,  at  the  instance  of  a  London  taUor,  was 
executed  against  him  as  residing  at  Glenfalloch ;  but  there  was  no  other  proof  that 
he  was  there  at  that  time. 
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A  writing  waB  recovered  by  the  respondent  from  the  advocator,  purporting  to 
be  a  note  or  memorial  for  Messrs.  Campbell  and  Andrew,  the  law-agents  of  William 
Campbell  of  Glenfalloch,  in  lefeience  to  contemplated  changes  on  his  deed  of  entail. 
This  note  was  proved  to  be  in  the  handwriting  of  his  son  Archibald,  and  bore  the  date 
of  December  1786.  After  stating  reasons  for  excluding  Colin,  the  eldest  son,  and  his 
issue  by  a  marriage  of  which  his  father  disapproved,  the  writing  proceeds  : — "  Glen- 
faUoch  is  equally  determined  to  exclude  the  issue  of  James,  his  second  son,  by  his  present 
wife,  on  account  of  the  uncertainty  oi  her  family  or  connections,  which  cannot  be 
supposed  respectable,  or  in  any  degree  proper,  as  ne  has  all  along  declined  giving  any 
further  account  of  her  than  that  she  is  his  wife."  It  did  not  appear  that  this  document 
was  ever  transmitted  to  the  agents  for  whom  it  was  intended ;  [876]  &iid  the  changes 
on  the  deed  of  entail,  to  which  it  refers,  were  never  made.  The  deed  of  entail  referred 
to,  which  had  been  executed  by  William  Campbell  in  August  1784,  was  in  favour 
of  Colin,  his  eldest  son,  and  his  heirs-male,  and  other  sons  in  succession,  and  their 
heirs-male. 

The  next  trace  of  the  parties  was  found  in  the  register  of  baptisms  at  Gates- 
head, near  Newcastle,  where,  of  date  20th  January  1788,  the  following  entry 
appears :—"  Wm.  John  Lambe,  S.  of  Jas.  CampbeD."  Of  date  6th  October  1789 
there  is  another  entry  in  the  same  register  of  the  baptism  of  "  Susannah  Sophia, 
D.  of  James  GampbeU."  James  Campbell  and  Eliza  Maria  Blanchard  had  a  daughter 
of  this  name,  who  was  married  to  a  Mr.  Annesley.  The  advocator  maintained 
that  the  above  entries  referred  to  the  children  of  James  Campbell  and  Eliza  Maria 
Blanchard. 

Old  William  CampbeU  died  in  October  1791. 

The  respondent  maintained,  that  before  his  father's  death  James  CampbeU  and 
his  wife  had  paid  a  visit  to  Glenfalloch ;  but  the  only  evidence  of  this  was  the  testimony 
of  Mary  Brydie  or  M'Callum,  who  deponed  that  she  had  often  heard  Kate  M'Callum, 
an  old  servant  of  the  family,  say  that "  James  and  his  wife  and  two  children  came  and 
stopped  at  Glenfalloch  House,  and  that  the  room  they  occupied  was  above  the  kitchen. 
She  said  that  Mrs.  James  Campbell,  on  leaving  Glenfalloch  House,  told  her  she  was 
sorry  she  could  give  her  no  recompense  for  her  trouble ;  but  she  gave  her  two  yards 
of  ribbon.  She  may  have  said  more  about  them,  but  nothing  particular  that  I  re- 
member. Kate  said  that  one  of  the  kindnesses  for  which  Mrs.  James  Campbell  had 
wished  to  reward  her,  was  bringing  wood  occasionally  for  the  fire,  which  she  bad  done 
unknown  to  her  own  mistress,  old  Mrs.  William  Geimpbell.  Interrogated,  depones, 
Kate  spoke  as  if  she  was  very  fond  of  Mrs.  James ;  Eate  said  she  was  proud  of  the 
ribbon.  Interrogated,  depones,  I  understood  from  Eate  that  this  visit  was  during 
the  life  of  old  William  CampbeU." 

Another  witness,  Peter  M*CaUum,  deponed  to  a  visit  to  GlenfaUoch  House  by  James 
CampbeU 's  wife  after  she  had  four  children  (which  could  not  have  been  before  1793), 
and  during  the  Hfe  of  old  Mrs.  CampbeU,  who  died  in  1793.  He  says — **  I  have  heard 
my  mother  speak  about  James's  wife  being  in  the  Glen.  My  mother  is  now  dead. 
She  told  me  that  she  and  two  neighbour  wives  went  on  one  occasion  to  GlenfaUoch 
to  see  James's  wife,  and  one  of  the  women  asked  her  how  many  children  she  had,  and 
she  repUed,  *  four ' ;  and  as  the  woman  was  duU  of  hearing,  James's  wife  held  up 
four  of  her  fingers  to  indicate  the  number  of  children.  ...  I  don't  know  what  year 
my  mother  went  to  see  Mrs.  James  Campbell,  but  it  was  before  the  year  1800.  .  .  . 
I  heard  that  James's  wife,  when  at  GlenfaUoch,  Uved  in  the  room  above  the  kitchen. 
It  was  caUed  the  schoolroom." 

In  1793  the  regiment  of  Breadalbane  Fencibles  was  raised  by  the  fourth  Earl  of 
Breadalbane,  under  a  royal  letter  of  service,  dated  2d  March  1793,  for  "the  internal 
protection  of  North  Britain,"  and  under  the  condition  "  that  it  is  to  serve  in  any  part 
of  Scotland,  but  not  to  march  out  of  it,  except  in  case  of  invasion  of  the  more  southern 
parts  of  the  kingdom."  Lord  Breadalbane  Decame  colonel  of  the  first  battalion,  and 
had  the  recommendation  of  aU  the  officers.  On  the  first  battahon  being  embodied, 
James  CampbeU  received  a  commission  as  lieutenant,  his  commission  being  dated  1st 
March  1793,  and  he  became  captain  on  15th  November  1794.  He  was  also  quarter- 
master of  the  battalion  from  the  time  it  was  raised  tiU  it  was  disbanded  in  1799.  His 
elder  brother  CoUn  was  an  officer  in  the  same  battahon.  The  battaUon  was  stationed 
at  various  places  in  Scotland— at  Aberdeen,  Glasgow,  Falkirk,  Musselburgh  Camp, 
Ayr,  Banff,  again  at  Aberdeen,  and  lastly  at  Fort-George,  where  it  was  disfiinded  on 
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24th  April  1799.     James  Campbell  was  present  at  every  muster  of  the  battalion, 
except  one  on  16th  August  1797. 

[877]  'I'he  following  were  the  principal  facts  and  circumstances  ascertained  bearing 
on  the  history  of  the  parties  during  the  period  when  Campbell  was  an  officer  in  the 
Breadalbane  Fencibles  (from  March  1793  to  April  1799). 

A  letter  was  produced,  dated  Dumfries,  17th  January  1794,  from  John  Gordon, 
paymaster  to  the  second  battalion  of  the  Breadalbane  Fencibles,  to  James  Campbell 
at  Aberdeen,  where  the  regiment  then  was,  on.regi mental  business,  in  which  the  writer 
concludes  by  "  wishing  Mrs.  Campbell,  you,  and  your  family  many  happy  returns  of 
the  season." 

In  1795  the  regiment  was  for  a  considerable  time  in  camp  at  Musselburgh,  in  the 
parish  of  Inveresk,  within  a  few  miles  of  Edinburgh.  It  would  appear  that  Campbell 
had  taken  a  house  in  the  vicinity,  for  on  4th  July  of  that  year  he  was  charged  on  letters 
of  horning,  as  the  execution  bears, "  within  his  dwelling-place  in  Fisherrow."  Fisherrow 
is  part  of  Musselburgh- 

Of  date  12th  November  1796,  the  following  entry  appears  in  the  parish  register 
of  Inveresk : — **  Captain  James  Campbell  of  the  Bredalbane  Fencibles  &  m™.  FJin 
Maria  Blanchard,  their  son,  Bredalbane  Gavin,  bom  thll  of  Octr.  &  Bap.  thI2  of 
Novr.  Wit  Archibald  Campbell  &  Captain  Drummond  of  the  Bred.  Fencibles."  It 
was  proved  that  this  entry  was  in  the  usual  form  for  legitimate  children — ^the  usage 
in  the  register  being  to  design  the  mother  by  her  maiden  surname,  and  to  insert  the 
word  "  Mrs.  "  only  in  cases  where  the  parties  were  in  a  better  rank  of  hfe.  The  word 
"  Mrs.,"  in  the  present  case,  though  interiined,  was  in  the  same  handwriting  as  the  rest 
of  the  entry.  James  Campbell  and  Captain  Drummond  were  both  present  with  the 
regiment  at  Banif  when  the  returns  of  29th  October  and  28th  November  1796  were 
taken,  and  it  would  therefore  appear  that  in  the  interval  they  had  gone  to  Musselburgb 
for  the  baptism.  The  names  Breadalbane  Gavin  given  to  this  child  were  those  of  Lord 
and  Lady  Breadalbane,  the  maiden  surname  of  the  latter  having  been  Gavin. 

Donald  M'Naughton,  a  son  of  a  serjeant  in  the  Breadalbane  Fencibles,  who  wi& 
examined  as  a  witness,  said  that  his  father  had  been  six  years  in  the  Fencibles,  and  was 
fond  of  telling  stories  of  Captain  Campbell  long  before  the  present  question  was  raised. 
Some  of  these,  which  were  related  by  the  witness,  are  specially  noticed  in  the  opinion 
of  Lord  Deas.  This  witness  further  deponed  that  after  the  present  dispute  arose, 
his  father,  who  had  since  died,  said  "  he  wondered  what  could  be  the  reason  of  the 
dispute,  as  he  had  never  heard  anything  about  it  when  he  was  in  the  Fencibles.  He 
said  that  they  hved  together  like  man  and  wife,  and  went  in  and  out  the  same  as  the 
other  officers  and  their  wives." 

As  already  mentioned.  Lord  Breadalbane  was  colonel  of  the  1st  battahon  of  the 
regiment,  and  after  Campbell's  death  he  granted  a  certificate  at  Blanchard's  request 
when  she  was  applying  for  a  pension,  to  the  effect  that  he  had  reason  to  believe  that 
she  was  Campbell's  wife. 

After  the  regiment  was  disbanded  in  April  1799,  James  Campbell  seems  to  have 
returned  to  Fisherrow,  as  on  8th  August  of  that  year  a  charge  of  horning  and  a  poind- 
ing were  executed  against  him  "  at  his  dweUing-nouse,  Fisherrow." 

There  was  some  evidence  that  about  this  time  James  Campbell,  with  Blanchard 
and  their  children,  paid  a  visit  to  his  brother  Cohn  at  Glenfalloch.  Christian  M'Nicol, 
whovse  father  had  been  a  gamekeeper  at  Glenfalloch,  deponed  : — "  I  have  myself  seen 
James  Campbell  and  his  wife  and  children  at  Glenfalloch.  I  was  grown  up  at  the  time, 
and  my  father  went  to  meet  them  at  a  place  on  Loch  Lomond  called  Farchen.  They 
were  coming  to  Glenfalloch  at  the  time.  Old  William  Campbell  of  Glenfalloch  was 
dead  before  the  time  that  James  and  his  wife  came  to  Glenfalloch.  Colin  [878]  aad 
his  wife  were  at  Glenfalloch  at  the  time.  I  would  be  between  eighteen  and  nineteen 
years  of  age  when  James  and  his  wife  came  to  Glenfalloch."  This  witness  was  bora 
about  the  year  1781. 

On  23d  Augiist  1799  James  Campbell  received  a  commission  as  a  captain  in  the 
Cambrian  Rangers,  and  he  soon  after  joined  the  regiment  at  Guernsey.  In  December 
1799  he  was  with  the  regiment  at  Portsmouth,  whence  he  embarked  with  it  for  Gib- 
raltar in  January  1800. 

Campbell  had  left  Blanchard  and  his  children  at  Musselburgh,  and  soon  after  his 
arrival  at  Gibraltar  he  executed  a  power  of  attorney,  dated  3d  March  1800,  in  favour 
of  Blanchard     In  it  he  describes  her  as "  my  wife,  Eliza  M.  Campbell,  residing  at  Mussel- 
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burgh,  near  the  city  of  Edinburgh,"  and  gives  her  full  power  as  "  my  true  and  lawful 
attorney,  for  me,  in  my  name,  on  my  behalf,  and  for  my  use,  to  manage,  execute, 
transact,  do,  and  perform  all  acts,  matters,  and  things  whatsoever,  necessary  and 
requisite  to  be  done  and  performed  touching  and  concerning  my  estate  and  effects, 
either  in  Great  Britain  or  in  Scotland."  A  marking  on  this  power  of  attorney  shewed 
that  directions  for  its  registration  in  the  Register  of  Probative  Writs  in  Edinburgh 
were  given  by  James  Forman,  W.S.,  who  was  at  the  time  law-agent  for  James's  elder 
brother,  Cohn.  It  was  recorded  on  25th  August  1801,  and  an  official  extract  given 
out. 

Campbell  returned  with  his  regiment  from  Gibraltar  to  Bristol  early  in  1802,  and 
in  May  of  that  year  the  regiment  was  disbanded. 

From  June  1802  till  his  death  James  Campbell  was  on  half-pay  as  quartermaster 
of  the  Breadalbane  Fencibles.  On  20th  July  1802,  having  returned  to  Scotland, 
he  sought  protection  as  a  debtor  in  the  Sanctuary  at  Holyrood.  In  October  of  that 
year  his  eldest  daughter  was  married  to  Mr.  Butler,  student  of  medicine,  the  lady  being 
described  in  the  register  of  proclamations  of  banns  as  "  EUzth.  Campbell,  daughter  of 
Capt.  James  Campbell  of  Cambn.  Rangers." 

From  Whitsunday  1803  to  Whitsunday  1806  Campbell  was  tenant  of  premises 
at  No.  15  College  Street,  Edinburgh.  In  the  Edivhuryh  Directory  for  1804-5 
he  is  entered  as  "  Captain  James  Campbell,  15  CoUeee  Street."  In  the  following  year 
the  entry  is,  "  Campbell's  furnished  lodgings,  15  College  Street."  i 

On  9th  December  1803  James  Campbell's  youngest  son,  Breadalbane  Gavin, 
died,  and  a  notice  of  his  death  appeared  in  three  Edinburgh  newspapers,  in  which  he 
was  designed  as  "  Breadalbane  Gavin,  youngest  son  of  Captain  James  Campbell, 
College  Street." 

On  12th  March  1804  James  Campbell  obtained  letters  of  inhibition  against  EHza 
Maria  Blanchard  as  his  wife.  In  these  letters  he  is  described  as "  Capt.  James  Campbell, 
of  the  late  Cambrian  Rangers,  residing  in  South  College  Street,  Edinburgh."  They 
were  executed  on  14th  March  1804  against  Mrs.  Campbell  personally,  and  published 
at  the  Market  Cross  of  Edinburgh,  as  the  head  burgh  of  the  shire  in  which  "  the  said 
Mrs.  Eliza  Maria  Blanchard  alias  Campbell  Uves  and  resides,"  and  were  duly  recorded 
in  the  Register  of  Inhibitions. 

On  3d  September  1 805  a  summons  at  the  instance  of  "  Messrs.  Blackwood,  haber- 
dashers in  Edinr.,agt.  Mrs.  Campbell,  wife  of  Mr.  James  Campbell,  residing 
in  College  Street,  Edinburgh,  and  the  said  James  Campbell,  for  his  interest,"  was 
served  upon  both  of  them  "  within  their  dwelling-house  in  College  Street."  On  20th 
February  1806  a  summons  at  the  instance  of  Misses  H.  and  C.  Nelsons,  Musselburgh, 
*  against  Mrs.  Campbell,  spouse  of  James  Campbell,  College  Street,  Edinburgh," 
and  the  said  James  Campbell,  for  two  quarters  school  wages  for  Miss  Campbell  from 
Xovember  1800  to  May  1801,  was  dulv  executed  against  them  at  College  Street. 

In  January  1806  Captain  Campbell  again  sought  protection  in  the  Abbey  [879]  ^^ 
Holyrood.  He  had  left  it  before  23d  April  1806,  as  he  was  present  at  a  meeting  of 
relations  at  that  date,  held  at  Carrubber's  Close,  Edinburgh,  after  the  funeral  of  his 
brother  Archibald. 

At  Whitsunday  1806  Captain  Campbell,  leaving  College  Street,  took  a  house  in 
St.  James's  Court,  Lawnmarket. 

On  24th  October  1806  James  Campbell  died,  and  was  buried  on  the  29th  of  October 
in  the  Canongate  Churchyard,  Edinburgh. 

When  James  Campbell  died,  his  eldest  son,  WilUam  John  Lambe  Campbell,  the 
respondent's  father,  was  lying  a  prisoner  for  debt  in  the  Tolbooth  of  Edinburgh.  He 
had  been  previously  Kving  with  his  father,  and  appears  to  have  been  apprenticed  to 
a  surgeon,  and  to  have  attended  some  of  the  medical  classes  at  the  tJniversity  of 
Edinburgh. 

On  7th  April  1807  Miss  Ann  Butter,  sister-in-law  of  John  Campbell  (Boreland), 
and  of  Archibald  Campbell,  in  writing  to  Lord  Breadalbane,  asks  his  interest  on  behalf 
of  **  the  only  son  of  your  old  and  sincere  friend.  Captain  James  Campbell,  Glenfalloch. 
.  .  .  Your  tender  heart  would  bleed  to  see  and  think  that  any  child  of  the  Glenfalloch 
familie  should  be  in  such  a  situation,  and  not  reUve  them." 

John  Campbell  (Boreland)  had  also  written  to  Lord  Breadalbane  in  behalf  of 
W.  J.  L.  Campbell.  He  also  wrote  to  his  brother  Duncan,  in  Jamaica,  soon  after 
James's  death.     On  8th  May  1807  Duncan  wrote  to  John—**  Your  favour  of  15th 
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February  last  I  duly  received  ...  I  received  both  your  letters  informing  me  of  our 
brothers*  deaths.  I  am  very  sorry  indeed  to  learn  that  our  late  unfortunate  brother 
James's  family  are  left  in  so  much  distress,  and  still  more  so  as  it  is  entirdy  out  of  my 
power  to  render  them  any  service  whatever  at  present,  not  having  recovered  the  heavy 
loss  I  sustained  by  the  fire  at  Mo.  Bay  some  years  ago.  P.S. — I  had  almost  forgot 
to  inform  you  that  I  reod.  a  very  distressing  letter  from  poor  James's  widow,  dated 
London,  Janry.  30th,  1807." 

Eliza  Maria  Blanchard,  who  had  gone  to  London  after  James  CampbeH's  death, 
on  23d  May  1807  took  out  letters  of  administration  as  his  widow.  In  the  administra- 
tion bond  her  husband  was  described  as  late  of  the  parish  of  St.  Dunstan,  Stepney, 
the  parish  in  which  Greenfield  Street,  Whitechapei,  where  she  was  residing,  was 
situated. 

On  26th  May  1807  Lord  Breadalbane's  law-agent  wrote  to  him, — ^"I  do  not 
observe  among  my  memd.  anything  about  the  unham>y  son  of  James  Glenfalloeh, 
and  I  have  had  a  conversation  wt.  Mr.  Osborne  JBrown  about  him,  in  conse- 
quence of  your  Lordship's  friendly  intentions."  In  a  subsequ^it  letter,  dated 
20th  June  1807,  he  informs  Lord  Breadalbane  that  he  has  *  advanced  £60  to  liberate 
Jas.  Campbell,  Glenfch.  son,  and  Achalader  has  taken  him  with  him  to  the 
country."  W.  J.  L.  Campbell  was  thus  Uberated  after  having  been  imprisoned  for 
fourteen  months. 

On  23d  June  1807  Manchard  wrote  the  following  letter,  addressed  to  Francis 
Moore,  Esq.,  War  Office ; — ""  Sir, — ^I  hope  you  will  panlon  the  Uberty  I  have  taken 
in  writing  to  you,  but  as  my  situation  is  a  distressing  one,  I  trust  it  will  plead  my  accuse. 
I  am  the  widow  of  Captain  James  Campbell,  late  Qr.-master  in  the  1st  Batn.  of  the 
Breadalbane  Fencibles,  at  the  reduction  of  which  he  got  a  company  in  the  Cambzian 
Rangers,  and  when  that  regt.  was  reduced,  from  ill  health  he  was  rendered  unfit  to 
enter  again  into  His  Majesty's  service,  and  on  the  24th  October  1806  my  husband 
died  insolvent,  and  left  me  with  three  children,  without  the  smallest  means  of  support 
I  apply'd  to  the  half-pay  agent  respecting  the  widow's  pension,  and  have  made  oath 
before  a  magistrate,  but,  as  I  unfortunately  lost  my  marriage-lines  in  America,  I  am 
enform'd  it  cannot  be  procured.  My  husband  was  Insign  and  lieut.  in  the  40th  Regt 
of  Foot  during  the  war  with  that  country.  At  the  end  of  the  year  1780  he  came  to 
England  to  recruit,  and  in  Sept.  1782  I  was  married  to  Mr.  Campbell  in  Edinbui^h, 
l>y  [880]  Mr.  MacGregor,  the  Galic  minister  (who  is  also  dead),  as  is  Insign  Wm. 
Willox,  of  the  40th,  who  was  the  witness  to  our  marriage ;  and  the  June  following 
we  went  to  America,  in  the  fleet  that  took  out  the  preliminarys  of  peace  twenty-fire 
years  agoe.  The  present  Galic  minister  have  been  wrote  to,  and  he  says  that  he  got 
no  register  from  any  of  his  predecessors.  I  have  administered  at  Doctor's  Commons 
for  four  months*  pay  due  to  my  husband  at  his  death,  and  I  have  a  power  of  attorney 
which  he  sent  me  from  Gibralter,  at  the  time  he  was  in  the  Cambrians  Rangers.  I  beg, 
Sir,  you  will  excuse  my  being  thus  perticular,  as  my  motive  is  to  obviate  any  doubts 
of  mv  being  Mr.  Campbell's  lawful  wife.  Lord  and  Lady  Breadalbane  knows  me, 
and  I  have  frequently  had  the  honor  of  dineing  with  them  while  my  husband  was  in 
his  Lordship's  regt.  His  Lordship  at  pres^it  is  not  in  town,  or  I  would  have  asked  him 
the  favr.  of  writing  to  you.  My  case  is  hard.  May  I  entreat  you.  Sir,  to  compassinate 
my  situation,  and  would  be  doing  an  act  of  the  greatest  charity.  I  am  not  able  to  work 
for  my  support.  Should  you,  Sir,  have  the  goodness  to  take  this  into  consideration, 
the  widow  and  orphan's  prayers  will  ever  attend  you.  I  am,  Sir,  with  due  respect, 
your  obed.  servt.,  Eliza  Campbell.' 

On  the  same  day  she  sent  to  Lord  Breadalbane  the  following  letter  : — "  June  23d, 
1807.-— My  Lord,  I  hope  you  will  excuse  me  taking  this  liberty,  but  as  your  Lordship 
had  the  goodness  to  say,  that  you  would  think  of  my  situation,  enduces  me  again 
to  solicit  your  Lordship  to  consider  my  distress.  Mr.  Holland,  the  half-pay  agent, 
and  who  pays  the  widows'  pensions,  enforms  me  that  if  your  Lordship  would  have 
the  goodness  to  write  a  few  Hues  to  the  Secretary  of  War,  to  say  I  was  the  wife  of  Captn. 
James  Campbell,  that  it  would  be  the  means  of  procureing  me  the  pension.  Your 
Lordship  granting  this  request  will  confer  an  act  of  the  greatest  charity,  and  will  ever 
be  greatfuUy  aclaiowledged.  Mr.  MacGregor,  the  Galic  minister,  who  married  us, 
has  been  dead  some  years,  and  have  left  no  register  to  his  predecessor,  and  I  unfor- 
tunately lost  mv  marriage  lines  in  America  tis,  my  Lord,  25  years  since  I  was  married 
to  Mr.  Campbell,  tis  a  d^tressing  situation  to  be  left  without  any  support  at  my  time 
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of  life  and  my  son's  long  confinement  in  the  Tolbooth  (which  I  suppose  your  Lordship 
has  heard  of)  adds  greatly  to  my  distress.  Should  you,  my  Lord,  think  proper  to  grant 
me  this  favor,  I  can  deUver  your  letter  myself,  if  your  Lordship  approves.  With  most 
respectfuU  compts.  to  Lady  Breadalbane  I  have  the  honor  to  be  your  Lordship 
obliged  servt.,  Eliza  M.  Campbell." 

On  30th  July  Mr.  Moore  of  the  War  OflSce  wrote  to  Mrs.  Eliza  Campbell,  informing 
her  that,  upon  her  "  procuring  and  transmitting  to  this  oflSce  a  certificate  from  Lord 
Breadalbane,  and  from  the  minister  and  churchwardens  of  your  parish,  of  their  belief 
of  your  marriage  with  the  late  Quartermaster  James  Campbell,  of  the  first  battalion 
of  the  Breadalbane  Fencibles,  the  Secretary  at  War  will  take  your  case  into  con- 
sideration/ 

On  receipt  of  this  letter,  Mrs.  Eliza  Campbell  wrote  to  the  Countess  of  Breadal- 
bane the  following  letter :—"  London,  Aug.  12,  1807.— My  Lady,  I  took  the  liberty 
some  time  agoe  of  writing  to  Lord  Breadalbane,  concerning  the  disadvantage  the 
lose  of  the  certificate  of  my  marriage  was,  towards  procureing  me  the  widow's  pension. 
At  the  same  time  I  wrote  his  Lordship,  I  also  wrote  to  the  under  Secretary  at  War, 
who*8  answer  I  have  taken  the  liberty  of  inclosing  to  your  Ladyship,  that  your  Lady- 
ship may  see  the  necessity  of  my  case.  Might  I  entreat  and  implore  your  Ladyship 
to  interceed  in  my  behalf  with  his  Lordship,  just  to  say  he  believe  me  to  be  wife  to  Qr. 
Master  James  Campbell.  It  will  ever  be  remembered  with  the  greatest  gratitude, 
as  it  will  be  the  means  of  placeing  me  above  want,  a  situation  I  have  long  been  a  stranger 
to.  I  know  the  goodness  of  your  Ladyship's  heart  will  pity  the  distress'd.  May  I 
again  hope,  my  Lady,  that  you  will  speak  for  me,  as  there  is  no  other  obstacle  to  my 
getting  the  widow's  pen-[881]-sion.  I  hope  your  Ladyship  will  pardon  me  for 
troubhng  you,  but  I  shall  be  extreemely  obliged  to  your  Ladyship  to  return  the  en- 
closed letter,  as  I  must  also  showe  it  to  the  minister,  &c.  I  should  have  waited  your 
Ladyship  return,  but  the  24th  of  this  month  is  the  time  of  paying  the  widows,  so  that 
if  I  am  so  fortunate  as  to  procure  a  few  lines  from  his  Lordship,  I  may  probably  get 
mine  settled  by  that  time.  I  have  the  honor,  my  Lady,  to  be  your  Ladyship  obednt. 
and  very  huml.  st.,  Eliza  Campbell. — I  have  also  enclosed  to  your  Ladyship  an  extract 
of  the  baptism  of  my  son,  who  died  about  three  years  agoe." 

Apparently  the  extract  referred  to  in  the  postscript  was  the  same  as  that  subse- 
quently sent  to  the  War  Office.  It  was  in  the  following  terms : — "  Captain  James 
Campbell  of  the  Breadalbine  Fencibles  and  Mrs.  Eliza  Maria  Blanchard,  his  wife,  their 
son  Breadalbine  Gavin,  born  11th  Octr.,  and  baptized  12th  Novr.  1796;  witnesses 
Archibald  Campbell,  and  Captain  Drummond  of  the  Breadalbine  Fencibles. — Ex- 
tracted from  the  records  of  Baptisms  of  the  Parish  of  Inveresk,  by  me, 

"  R.  Grierson,  Sess.-Clk. 

"  Musselburgh,  27th  June  1807." 

In  this  excerpt  the  words  "  his  wife  "  are  introduced ;  but  in  the  register  the  entry 
a|^ears  as  quoted  above,  p.  877,  without  these  words.  The  explanation  given  of  this 
difference  was,  that  in  1807  the  entries  in  the  parish  register  were  in  the  handwriting 
of  a  different  session-clerk  from  those  of  1796  ;  and  while,  after  the  change  of  session- 
clerks,  the  usase  was  retained  of  designing  the  mother  by  her  maiden  surname,  the 
words  "  his  wife  "  were,  with  two  exceptions  in  304  entries,  inserted.  The  extract 
recovered  in  the  War  Office  was  in  the  handwriting  of  the  session-clerk  who  made  the 
entries  in  1807,  and  who,  in  giving  out  the  extract,  used  the  form  which  he  employed 
in  making  the  entries. 

After  the  above  letter  had  been  sent  to  Lady  Breadalbane,  Lord  Breadalbane  granted 
the  following  certificate : — "  This  is  to  certify  that  I  have  reason  to  believe  that  the  bearer 
Mrs.  Campbell  is  wife  of  the  late  Capt.  James  Campbell,  Quartermaster  to  the  1st  Battn. 
of  the  Breadalbane  Fencibles.  *"  Breadalbane, 

"  Col.  late  4th  Fencible  Regt. 

"  Harrowgate,  August  14, 1807." 

There  was  recovered  from  the  War  Office  a  form  of  a  certificate  with  which  Eliza 
Blanchard  had  been  furnished,  in  which  the  date  of  her  marriage  had  been  filled  up 
by  some  one  (not  herself)  as  14th  September  1783.  This  certificate  was  not  signed 
by  any  one,  but  the  signature  of  Mr.  Holland,  the  army  acent,  was  attached  to  a 
memorandum  in  these  words,  **  For  Ld.  Breadalbane*s  certificate,  vide  the  annexed 
papers/    There  was  appended  to  this  certificate  an  oath  taken  by  the  applicant  before 
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a  magistrate,  to  the  effect  *"  that  she  was  lawfully  married  to  James  Campbell,  Late  a 
quartermaster  in  the  Breadalbane  Fencible  Infantry,  conunanded  by  Colonel  Archibald 
Campbell,  and  ever  since  his  decease  she  has  continued  a  widow."  These  documents 
having  been  sent  to  the  War  Office,  the  following  minutes  were  made  with  reference 
to  them  :— "  Mr.  Moore.    With  3*  VV  '- 

*"  This  lady  has  produced  no  other  testimony  of  her  marriage  than  the  annexed 
certificate  of  Lord  Breadalbane,  the  witnesses  to  the  marriage,  which  took  place  at 
her  own  apartments,  being  defunct. 

"  Submitted  whether  this  is  sufficient.    H.  E. 

**  Sir  James  Pulteney. — I  shd.  think  this  may  be  admitted  as  sufficient  proof.    F.  M. 

"Yes.    J.  P." 

The  pension  was  accordingly  granted. 

Eliza  Blanchard's  letter  to  the  War  Office,  above  quoted,  gave  rise  to  the  question 
between  the  parties,  whether  or  not  a  marriage  ceremony  took  place  at  Edinburgh, 
as  stated  by  her.  Glenfalloch  contended ; — The  statement, was  not  entitled  to  credit; 
it  was  not  only  unsupported  by  any  corroborative  [882]  evidence,  but  it  had  been  proved 
that  a  marriage  at  the  date  stated  was  impossible,  James  Campbell  having  been  in 
America  in  September  1782.  That  a  marriage  took  place  in  1781  was  in  the  highest 
degree  improbable,  as  no  trace  of  such  marriage,  or  of  the  proclamation  of  banns, 
was  to  be  found  in  any  register,  although  the  registers  of  the  parishes  in  Glasgow  and 
Edinburgh — where  Campbell  was  stated  to  have  been  at  and  before  the  time  of  the  alleged 
ceremony — were  complete.  It  could  not  be  believed  either  that  the  parties  would 
commit  the  crime  of  oigamy  with  no  motive  whatever,  or  that  a  respectable  clergy- 
man, as  Mr.  Macgregor  was,  would  marry  them  without  proclamation  of  banns.  The 
advocator  maintained  that  the  truthfulness  of  the  letter,  in  its  main  statement,  assum- 
ing the  date  to  have  been  September  1781,  was  proved  by  its  truthfulness  in  minor 
unstudied  details,  it  being  otherwise  proved  that  James  Gampbell  was  in  Edinburgh 
in  September  1781 — that  there  was  a  Mr.  Macgregor  then  a  GaeUc  minister  in  Edui- 
burgh — that  he  was  dead  when  she  wrote  her  letter,  as  she  states — that  there  was  an 
Ensign  William  Willox,  who,  she  saj^,  was  a  witness  to  the  marriage,  then  belonging 
to  the  40th  regiment — that  in  June  following  their  being  in  Edinburgh  James  Camp- 
bell went  to  America — that  there  was  no  register  of  marriages  in  the  GaeUc  congrega- 
tion of  Edinburgh — that  though  the  treaty  of  peace  with  America  was  not  signed 
until  30th  November  1782,  while  the  Duchess  of  Gordon  transport  with  which  James 
Campbell  went  out  sailed  in  June  1782,  peace  was  then  imminent— and,  at  the  time 
when  the  fleet  in  which  James  Campbell  sailed  was  lying  at  anchor  at  St.  Helens, 
and  in  constant  communication  with  the  shore,  a  despatch  was  sent  by  Earl  of  Shel- 
bume  to  Sir  Guy  Carleton,  commander  of  the  British  forces  in  America,  and  to  Rear- 
Admiral  Digbv,  as  commissioners  of  peace.  Blanchard's  statement  was  further  corro- 
borated by  what  she  subsequently  said  in  conversation  with  her  family  and  others 
as  to  the  loss  of  her  marriage  lines  in  America.  The  evidence  as  to  this  is  referred 
to  by  the  Lord  Ordinary,  postea,  p.  897. 

On  29th  September  1807  William  J.  L.  Campbell  sailed  from  Leith  to  join  H.M.S. 
Prince  of  Wales,  to  which  he  had  been  appointed,  Edinburgh  being  entered  in  the  ship's 
books  as  his  place  of  birth.  After  serving  on  board  one  or  two  ships,  he  left  the  navj' 
on  27th  September  1808.  He  then  went  to  London,  where  he  was  married  on  21st 
May  1810  to  Rosanna  Doughtie,  the  respondent's  mother. 

Cohn  Campbell  of  Glenfalloch  died  on  14th  June  1806,  and  on  22d  July  of  the  same  | 
year  his  only  son,  William  Erskine  Campbell,  died  abroad.  On  that  event  John  j 
Breadalbane  Campbell,  only  son  of  the  latter,  then  a  boy  of  four  years  of  age,  succeedwi  | 
to  the  estate.  On  8th  December  1807  John  Campbell  (Boreland),  the  advocator's  j 
grandfather,  in  writing  to  Lord  Breadalbane  with  reference  to  the  guardianship  of 
the  boy,  says,  "  My  brother,  Dun.  in  Jamaica  is  the  heir-at-law,  as  James's  son  is  not  j 
of  age  ;  and  next  to  him  I  come  in." 

On  the  death  of  John  Breadalbane  Campbell,  on  4th  January  1812,  the  heirs- 
male  of  the  body  of  the  eldest  son  of  William  Campbell  of  Glenfalloch  became  extinct, 
and  the  succession  to  that  estate  opened  in  terms  of  the  destination  in  the  investitures 
to  the  heir-male  of  the  body  of  James  Campbell,  the  second  son. 

At  this  time  WilHam  J.  L.  Campbell,  the  respondent's  father,  was  entitled  to  succeed 
to  Glenfalloch  if  he  was  the  eldest  lawful  son  of  James  Campbell.  If  he  was  illegitimate, 
the  sucession  opened  to  John  Campbell,  the  advocator's  grandfather,  who  was  then  in 
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life,  through  the  predecease  without  male  issue  of  the  brothers  intermediate  bietween 
himself  and  James. 

John  Campbell  made  no  claim  to  Glenfalloch. 

It  would  seem  that  William  J.  L.  Campbell  had  at  first  employed  a  Mr.  John  Camp- 
bell, quartus,  W.S.,  Edinburgh,  to  carry  through  his  service  to  Glenfalloch.  This 
appears  from  a  charge  made  against  him  by  that  gentle-[883}-man,  of  date  February 
8,  1812,  for  emploj^ent  "  as  to  the  title-deeds  of  Glenfalloch  estate,  and  your  father's 
papers,  which  you  directed  me  to  get  up  "  from  Mr.  Osburn  Brown,  W.S.,  a  relation 
of  the  family.  William  J.  L.  Campbell  subsequently  entrusted  the  matter  to  his  uncle 
John  Campbell,  in  whose  favour  he  granted  a  factory  and  commission,  empowering 
him,  inter  alia,  to  take  the  necessary  steps  for  completing  his,  W.  J.  L.  Campbell's, 
title  to  Glenfalloch.  A  claim  was  accordingly  given  in  for  the  latter  to  be  served 
nearest  and  lawful  heir-male  of  taillie  and  provision  in  special  of  his  cousin  John  Breadal- 
bane  Campbell,  late  of  Glenfalloch.  On  18th  March  1812  he  was  served  in  terms  of 
his  claim.  His  service  was  thereafter  retoured  to  Chancery,  and  his  title  to  the  estate 
completed  by  precept  from  Chancery,  and  instrument  of  sasine  following  thereon,  of 
date  18th  June  1812.  The  retour  bore : — "  Quod  dictus  Gulielmus  Joannes  Lamb 
Campbell  est  unicus  filius  dicti  demortui  Jacobi  Campbell  fiUi  secundi  dicti  demortui 
Gulielmi  Campbell  .  .  .  et  legitimus  et  propinquior  haeres  talli»  et  provisionis  dicto 
Joanni  Breadalbane  Campbell  ejus  consanguinei." 

The  claim  of  service  was  signed,  and  the  proceedings  carried  through  by  John 
Campbell,  the  advocator's  grandfather,  acting  as  factor  and  commissioner  for  his 
nephew. 

A  letter  was  produced,  dated  6th  April  1812,  from  Mr.  Osburn  Brown  to  Sir  James 
Gibson-Craig,  in  which,  while  stating  that  he  sends  two  title-deeds  found  "  among 
some  old  Glenfalloch  papers  in  the  possession  of  Mr.  Campbell  of  Lochdochart,"  he  says, 
"  the  rest  of  the  papers  being  most  old  letters,  and  apparently  of  no  use,  will  be  sent 
to  Mr.  Campbell  at  Boreland."  There  was  no  evidence  that  the  papers  here  referred 
to  were  sent  to  Mr.  Campbell. 

William  J.  L.  Campbell  possessed  the  estate  of  Glenfalloch  until  his  death,  which 
took  place  upwards  of  thirty-eight  years  afterwards,  and  during  the  whole  of  his  life 
was  universally  recognised  as  the  lawful  son  of  James  Campbell.  In  particular,  he 
was  so  rfecognised  by  the  Breadalbane  family.  The  respondent  was  born  in  London 
on  dOth  March  1824.  The  Earl  of  Breadalbane  (the  same  Earl  who  commanded  the 
Breadalbane  Fencibles)  was  present  at  his  baptism,  and  at  her  own  request  Lady 
Breadalbane  was  his  godmother,  and  was  represented  bv  her  daughter.  Lady  EHzabeth 
Pringle.  In  the  following  year  William  J.  L.  Campbell  and  his  family  went  to  reside 
at  Moness,  in  Perthshire,  a  house  belonging  to  Lord  Breadalbane,  which  he  gave  them 
for  a  residence,  and  he  resided  there  till  his  death  in  1850.  On  27th  August  1832 
the  same  Earl,  then  first  Marquess  of  Breadalbane,  wrote  to  the  respondent's  father 
88  follows  : — "  Dear  Glenfalloch, — You  may  beheve  I  feel  much  interest  in  the  welfare 
of  your  son  John,  whose  future  prospects  make  it  very  desirable  that  his  education 
and  early  associates  should  be  the  very  best."  j 

William  J.  L.  Campbell  was  appointed  by  the  first  Marquess,  who  died  in.  1834,  | 

one  of  his  trustees.     He  was  also  appointed  a  trustee  under  the  settlement  of  the  I 

advocator's  father,  dated  9th  February  1844,  and  was  named  a  tutor  and  curator 
to  his  children. 

After  the  death  of  WilUam  J.  L.  Campbell  on  4th  June  1850,  his  son,  the  respond-  | 

ent,  was  served  nearest  and  lawful  heir  of  tailzie  and  provision  to  his  father  in  the  estate 
of  Glenfalloch. 

The  late  second  Marquess  of  Breadalbane,  as  well  as  his  father,  the  first  Marquess, 
from  the  year  1817  to  1862,  laid  out  large  sums  of  money  in  improving  the  entailed 
estate  under  the  Montgomery  Act,  of  which  the  intimation,  required  by  the  Act  was 
given  to  William  J.  L.  Campbell,  and  after  his  death  to  the  respondent,  as  the  next  heir 
entitled  to  succeed  after  the  heirs  of  the  bodies  of  the  said  Marquesses,  and  they  obtained 
decree  against  them  as  such  heirs,  charging  the  estate  with  debt  on  account  of  entail 
improvements  to  the  extent  of  upwards  of  £50,000. 

By  the  Breadalbane  entail,  dated  5th  May  1775,  power  was  given  to  any  [884]  heir 
in  possession  to  charge  the  estates  to  the  extent  of  £5000  for  the  purchase  of  additional 
lands,  *  at  the  sight  and  by  the  authority  of  the  Court  of  Session,  or^of  the  Judge  Ordin- 
ary, upon  citing  the  two  next  heirs  of  entail  who  are  major,  and  within  the  kingdom 
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at  the  time."  Under  this  power  the  late  Marquess,  in  1838,  purchased  the  lands  of 
Inverarderan,  and  cited  Wuliam  J.  L.  Campbell  and  Charles  William  Campbell,  Esq., 
residing  at  Boreland,  the  advocator's  father,  who  was  bom  in  1789,  and  the  intima- 
tions were  acknowledged  in  a  holograph  writing  by  each  of  theuL 

Various  petitions  were  also  presented  by  the  late  Marquess  under  the  Butherfurd 
Act,  in  which,  before  the  birth  of  the  respondent's  second  son,  (1)  the  respondent,  i 

(2)  his  eldest  son,  and  (3)  Charles  William  Campbell,  the  advocator's  father,  were  called  1 

as  the  three  next  heirs  of  entail  to  the  Breadalbane  estates.  No  intimation  was  ever  made  \ 

by  the  advocator's  father  to  either  Marquess  that  there  was  error  in  the  intimations  ■ 

so  made.  ■ 

In  1852  Mrs.  Robert  Campbell,  a  daughter  of  Archibald,  the  fourth  son  of  old  ' 

William  Campbell  of  Glenfalloch,  died,  leaving  some  house  property  in  Edinburgh. 
This  was  claimed  by  the  respondent  as  her  heu:  of  conquest,  ana  it  was  also  claimed 
by  Charles  William  Campbell,  the  advocator's  father,  as  her  heir  in  heritage.  No 
question  was  raised  as  to  the  respondent's  title  as  heir  of  conauest,  but  in  order  to  avoid 
litigation  as  to  the  character  of  the  property,  it  was  agreed  between  them  that  the  re- 
spondent should  make  up  his  title  as  heir  of  conquest,  and  should  thereafter  convev  it 
to  Charles  William  Campbell  on  receiving  half  the  value  If  the  respondent's  father  had 
been  illegitimate  Charles  William  Campbell  was  entitled  to  succeed  to  the  property, 
whether  it  was  conquest  or  heritage. 

It  appeared  that  James  Campbell's  children  had  been,  since  their  father's  death, 
recognised  by  their  half-brother,  Daniel  Ludlow,  and  his  wife  and  children ;  and  there 
was  some  evidence  of  intercourse  with  the  Ludlow  family  while  James  Campbell  was 
alive,  Mrs.  Gilbert,  Daniel  Ludlow's  daughter,  who  was  bom  in  1799,  having  deponed— 
"  I  have  heard  my  mother  say  that  my  grandmother  Campbell  visited  us  when  we  lived 
at  Whitchurch,  Hampshire,  when  I  was  quite  a  child,  but  I  do  not  remember  this  visit. 
The  first  time  I  remember  seeing  her  was  at  Whitchurch  at  a  later  period,  when  I  would 
be  about  six  or  seven  years  old  to  the  best  of  my  recollection,  but  I  cannot  be  sure.* 

The  legitimacy  of  William  J.  L.  Campbell  was  not  challenged  until  after  the  death  of 
the  second  Marquess  of  Breadalbane,  on  8th  November  1862,  when  the  present  claim 
was  made  by  the  advocator. 

Mrs.  G.  0.  C.  Campbell,  the  advocator's  mother,  who  was  examined  as  a  witness 
for  him,  deponed,  that  when  on  a  visit  with  her  husband  to  her  uncle.  Sir  Patrick 
Campbell,  shortly  after  her  marriage  in  1832,  Sir  Patrick  expressed  surprise  that  her 
husband  did  not  challenge  W.  J.  L  Campbell's  possession  of  Glenfallocn,  and  urged 
him  to  challenge  it,  "  and  offered  to  assist  him.  Mv  husband  refused,  and  said  he  would 
wait  till  he  saw  whether  the  Marquess  of  Breadalbane  died  without  leaving  issue,  and 
the  succession  should  open  to  the  Glenfalloch  branch.  Interrogated,  Did  he  say  what 
he  would  do  then  1  depones,  He  said  he  would  then  shew  to  the  world  that  he  was  the 
rightful  heir  to  Breadalbane.  .  .  .  I  said  to  my  husband  that  he  was  an  older  man  than 
the  Marquess,  who  might  outlive  him ;  and  my  uncle,  Sir  Patrick,  on  the  occasion  above 
referred  to,  made  a  similar  remark.  My  husband  said  to  me,  that  if  he  died  before 
the  Marquess, '  You  have  all  the  papers,  and  know  the  secret,  which  must  be  kept  till 
then,  and  you  must  not  let  my  son's  interests  go  down.' "  On  cross^xamination  in 
reference  to  the  origin  of  the  "  suspicions  which  this  lady  says  her  husband  had  enter- 
tained, she  says,  **  when  my  husband  first  mentioned  these  suspicions  to  me,  he  men- 
tioned them  as  an  old  matter,  which  he  had  known  when  he  was  quite  young."  When 
asked  if  any  challenge  of  the  respondent's  right  to  succeed  [886]  ^  ^^^  property  of 
Archibald  CampbeU's  daughter  had  been  made  in  1852,  on  the  ground  of  nis  father's 
illegitimacy,  she  says,  "  No.  I  urged  him  (her  husband)  to  do  so,  but  he  refused,  saying 
the  time  was  not  come." 

This  witness  further  deponed,  with  reference  to  papers  produced  by  the  advocator 
which  she  had  identified—**  The  papers  which  I  have  identified  to-day  have  often  been  ! 

read  by  my  husband  and  me.    One  occasion  was  when  we  were  packing  them  before  | 

we  came  to  Edinburgh  (about  1850).  I  don't  mean  that  we  read  every  one  of  them, 
but  we  looked  them  all  over  and  read  them  partly.  We  did  this  from  curiosity,  as  we 
were  packing  them  before  coming  to  Edinburgh.  Interrogated,  depones,  Many  of  the 
papers  we  had  at  Boreland  had  been  destroyed.  My  husband  selected  those  that  he 
thought  might  be  of  use,  and  burned  the  rest,  and  it  was  then  we  looked  them  over." 

The  Lora  Ordinary,  on  13th  July  1865,  pronounced  the  following  interlocutor  : — 
**  Having  heard  counsel  for  the  parties  in  the  conjoined  advocations  from  the  Sheriff 
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in  Chancery,  and  having  made  avizandum,  and  considered  the  closed  records,  proof, 
productions,  and  whole  proceedings,  Finds  it  is  proved  that  the  respondent,  John 
Alexander  Gavin  Campbell,  Earl  of  Breadalbane  and  Holland,  is  nearest  and  lawful 
heir  of  tailzie  and  provision  in  special  of  the  deceased  John,  fifth  Earl  of  Breadalbane 
in  the  peerage  of  Scotland,  who  was  also  second  Marquess  of  Breadalbane  in  the  peerage 
of  the  United  Kingdom,  in  the  lands  and  others  described  in  the  petitions  advocated  : 
Therefore  dismisses  the  petitions  for  service  for  the  advocator,  Charles  William  Campbell, 
and  decerns :  Finds  the  said  Charles  William  Camnbell,  advocator,  liable  in  expenses 
of  process  to  the  said  John  Alexander  Gavin  Campbell,  Earl  of  Breadalbane  and  Holland, 
respondent,  under  deduction  of  such  expenses  as  the  said  respondent  would  have  had 
to  incur  in  the  cause  if  there  had  been  no  competition :  Allows  an  account  thereof 
to  be  given  in ;  and  remits  the  same,  when  lodged,  to  the  Auditor  to  tax  and  report : 
Further,  remits  to  the  Sherifi  in  Chancery,  with  instructions  to  pronounce  decree 
serving  the  said  John  Alexander  Gavin  Campbell,  Earl  of  Breadalbane  and  Holland, 
in  terms  of  his  petitions  for  service,  and  decerns."  * 
[886]  "The  advocator  reclaimed. 

*  "  Note. — In  the  competing  petitions  for  service,  addressed  to  the  Sheriff  in 
Chancery,  which  are  the  subject  of  these  conjoined  advocations,  the  respondent  and 
advocator  each  ask  to  be  served  heir  of  tailzie  and  provision  of  the  last  Marquess  of 
Breadalbane,  in  the  separate  entailed  estates  of  Breadalbane  and  Inverarderan.  It 
was  necessary  that  each  claimant  should  present  a  separate.petition  for  service  in  regard 
to  each  estate.  The  Sheriff  in  Chancery  conjoined  the  petitions  of  the  respondent 
and  advocator  in  regard  to  the  estate  of  Breadalbane.  He  also  conjoined  their  petitions 
in  regard  to  Inverarderan.  The  advocator  then  separately  advocated  the  conjoined 
Brea£klbane  processes  and  the  conjoined  Inverarderan  processes.  A  record  having 
been  made  up  and  closed  in  each  of  these  advocations,  the  processes  were  conjoined, 
and  the  parties  were  allowed  a  proof  of  their  respective  averments.  The  proof  having 
been  concluded,  they  have  now  been  heard  fully  upon  the  whole  cause. 

"  On  the  death  of  the  late  Marquess,  the  succession  to  the  Breadalbane  and  Inver- 
arderan estates,  under  the  destination,  which  is  the  same  in  both  entails,  opened  to  the 
heirs-male  of  the  body  of  the  deceased  William  Campbell  of  Glenf  alloch.  The  respond- 
ent and  the  advocator  each  claim  to  be  nearest  heir-male  of  the  body  of  William  Camp- 
bell  of  Glenfalloch,  and  in  that  character  to  be  next  heir  of  tailzie  and  provision  under 
the  Breadalbane  and  Inverarderan  entails. 

"  The  respondent,  John  Alexander  Gavin  Campbell  of  Glenfalloch,  claims  as  being 
descended  from  James  Campbell,  second  son  of  WilUam  Campbell  of  Glenfalloch. 
The  advocator.  Lieutenant  Charles  William  Campbell,  claims  as  being  descended  from 
John  Campbell,  sixth  son  of  William  Campbell  of  Glenfalloch.  The  failure  of  the  eldest 
son  of  William  Campbell,  and  the  heirs-male  of  his  body,  is  proved ;  and  it  is  not  disputed 
that,  if  the  respondent  is  the  legitimate  descendant  of  James  Campbell,  the  second 
son,  his  alleged  grandfather,  he  is  entitled  to  be  served  heir  of  entail,  to  the  exclusion 
of  the  advocator,  a  more  remote  substitute.  [886]  On  the  other  hand,  it  is  proved, 
and  is  not  disputed,  that  if  the  claim  of  the  respondent  to  be  legitimately  descended 
from  James  Campbell,  the  second  son,  is  not  well  foimded,  the  five  eldest  sons  of  William 
Campbell  of  Glenfalloch,  and  the  heirs-male  of  their  bodies,  have  all  failed ;  and  it  is  also 
proved,  and  not  disputed  that  the  advocator  is  the  eldest  heir-male  of  the  body  of  John 
Campbell,  the  sixth  son,  his  grandfather,[and  is  in  that  event  the  heir  entitled  to  be  served. 

''The  advocator  maintains  that  James  Campbell  was  never  married  to  the  grand- 
mother of  the  respondent.  He  further  maintains,  that  at  all  events,  if  he  ever  was 
married  to  her,  it  was  after  the  birth  of  the  respondent's  father,  William  John  Lambe 
Campbell,  in  England,  when  the  parents  were  domiciled  there,  and  that  consequently 
the  subseauent  marriage  could  not  have  the  effect  of  legitimising  the  respondent's 
father.  Tne  competition  thus  depends  entirely;  upon  questions  as  to  the  legitimacy 
of  W.  J.  Lambe  Campbell,  and  the  alleged  marriage  of  his  mother  to  James  Campbell 

"  It  is  a  remarkable  feature  of  the  case,  that  the  respondent's  father,  whose  legitimacy 
is  now  disputed,  had  the  recognised  status  of  legitimate  son  of  James  Campbell,  at  all 
events,  from  a  very  early  periai  of  life,  until  his  death  in  1850,  at  the  age  of  sixty-two. 
And  the  respondent  himself  has  been  always  recognised  as  the  legitimate  descendant 
of  James  Campbell,  from  his  birth,  until  the  present  competition  arose  after  the  death 
of  the  late  Marquess  in  1862.    James  Campbell  died  domiciled  in  Scotland  in  1806 ; 


884  CAMPBELL  V.  CAMPBELL  [1866]       IV.  MAOPHBBflON,  886. 

After  hearing  counsel,  the  First  Division  ordered  written  argument. 

and  it  does  not  admit  of  doubt,  that  for  many  years  before,  and  down  to  that  time, 
he  and  Elizabeth  or  Eliza  Maria  Blanchard,  the  mother  of  W.  J.  Lambe  Campbell, 
were  universally  reputed  to  be  married  persons,  and  that  W.  J.  Lambe  Campbell 
was  brought  up  in  family  with  them,  and  was  reputed  to  be  their  lawful  child.  On  the 
death  of  James  Campbell,  W.  J.  Lambe  Campbell  was  recognised  and  treated  by  the 
relatives  of  James  Campbell  as  his  legitimate  child.  Six  years  later,  in  1812,  on  the 
failure  of  heirs-male  of  the  body  of  the  eldest  son  of  William  Campbell  of  Glenialloch, 
W.  J.  Lambe  Campbell  succeeded,  as  the  lawful  son  of  James  Campbell,  to  the  family 
estate  of  Glenfalloch,  under  an  entail  of  that  estate  executed  by  William  CampbeU, 
in  favour  of  his  sons  in  succession,  and  the  heirs-male  of  their  bodies.  He  was  served 
heir,  and  completed  his  title  ;  and  he  held  the  estate  until  his  death  in  1852,  when  he 
was  succeeded  by  the  respondent,  who  is  now  proprietor  of  Glenfalloch,  as  heir  of  entail 
in  possession.  From  1812  downwards,  no  question  has  ever  been  raised  as  to  the  right 
of  W.  J.  Lambe  Campbell,  and  his  son,  the  respondent,  to  succeed  to  and  possess  the  estate 
of  Glenfalloch  under  the  entail. 

**  This  long-continued,  and,  so  far  as  appears,  unbroken  reputation  of  a  marriage 
between  James  Campbell  and  the  mother  of  W.  J.  Lambe  Campbell,  and  of  the  legiti- 
macy of  the  latter,  gives  rise,  at  the  outset  of  the  case,  to  a  strong  presumption  that 
there  was  such  a  marriage,  and  that  W.  J.  Lambe  Campbell  was  the  legitimate  child  of 
these  parties.  This  presumption  in  favour  of  the  existence  of  the  marriage,  and  the 
legitimacy  of  the  respondent's  father,  rests  on  established  principles  of  law,  quite  apart 
from  any  peculiar  doctrines  of  the  law  of  Scotland  in  regard  to  the  constitution  or 
proof  of  marriage,  or  to  legitimation.  It  is  a  presumption  of  law,  necessary  to  the 
existence  of  society,  which  must  always  receive  effect,  where  the  reputation  on  which 
it  is  founded  exists.  Of  course,  it  may  be  set  aside  by  a  contrary  proof,  sufficient  to 
negative  the  existence  of  the  marriage  or  legitimacy,  or  to  create  a  presumption  of 
greater  force  against  their  existence.  But  it  is  stronger,  and  less  easily  overcome,  in 
proportion  to  the  apparent  strength  and  universality  of  the  reputation,  and  the  length 
of  time  it  has  lasted.  This  presumption,  which  arises  only  on  proof  of  a  reputation 
of  marriage  or  legitimacy,  does  not  merely  throw  the  original  burden  of  proof  upon 
the  party  who  challenges  that  status, — it  remains,  throughout  the  case,  an  important 
element  of  proof,  requiring  to  be  taken  into  account  in  weighing  the  whole  evidence  on 
both  sides.  If  special  circumstances  should  be  proved,  giving  rise  to  an  opposite  pre- 
sumption, the  force  of  the  one  presumption  must  be  weighed  against  that  of  the  other, 
and  considered  with  reference  to  the  whole  facts  of  the  case. 

[887]  "  William  Campbell  of  Glenfalloch,  the  heir  of  whose  body  is  now  entitled  to 
succeed  as  heir  of  entail  to  the  estates  of  Breadalbane  and  Inverarderan,  died  in  1791. 
He  resided  on  his  family  property  of  Glenfalloch,  the  mansion-house  of  which  is  called 
in  the  earlier  documents  Stuckchaple,  and  afterwards  Glenfalloch.  He  had  a  family 
of  seven  sons  and  several  daughters,  whose  births  are  recorded  in  the  family  Bible. 
Colin,  the  eldest  son,  born  in  1749,  was  an  officer  in  the  army.  James,  the  second  son, 
whose  marriage  is  the  matter  of  inquiry  in  this  case,  born  in  1 754,  and  John,  born  in 
1 763, and  Alexander  in  1767,  the  two  youngest  sons,  were  all  also  in  the  army.  Duncan, 
the  third  son,  born  in  1757,  and  WiUiam,  the  fifth  son,  born  in  1760,  went  to  Jamaica, 
and  they  both  died  there.  Archibald,  the  fourth  son,  born  in  1759,  became  a  writer 
in  Edinburgh. 

"  The  present  investigation  relates  to  James,  the  second  son,  who  was  born  in  1754, 
and  died  in  1806  ; — the  leading  question  in  dispute  being,  whether  there  was  a  valid 
marriage  between  him  and  Eliza  Maria  Blanchard,  the  mother  of  W.  J.  Lambe  Campbell, 
and  grandmother  of  the  respondent. 

"  The  advocator,  in  article  12  of  his  condescendence  in  the  Breadalbane  case,  alleges 
that  an  ineflPectual  ceremony  of  marriage  was  gone  through  by  these  parties,  at  Edin- 
burgh, in  September  1781,  when  Eliza  Maria  Blanchard  was  the  lawful  wife  of  Chris- 
topher Ludlow  of  Chipping-Sodbury,  in  Gloucestershire,  who  survived  till  1784.  He 
alleges  (art.  14)  that  Eliza  Maria  Blanchard  eloped  with  James  Campbell,  and  that  this 
pretended  marriage  in  Edinburgh  was  a  mere  screen  to  cover  their  adulterous  inter- 
course. And,  finally,  he  alleges  (art.  15)  that  there  never  was  any  marriage  between 
them  after  the  death  of  Ludlow  ;  and  that  whatever  intercourse  they  had  thereafter 
was  illicit,  and  continued  on  the  same  footing  as  before  that  event. 
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Cases  having  been  given  in,  the  following  order  was  subsequently  pro-[8873-nounced  : 
— "  The  Lords  having  considered  the  revised  cases  for  the  parties, — In  respect  of  the 

"On  the  other  hand,  in  the  11th  article  of  his  condescendence,  the  respondent 
alleges  that  James  Campbell  and  Eliza  Maria  Blanchard  were  lawfully  married,  but 
states  that  he  is  unable  to  condescend  upon  the  date  of  the  marriage.  He  avers  that 
they  were  married  previous  to  the  year  1785.  He  alleges  that  in  that  year  they  went 
to  reside  at  Glenfalloch,  then  occupied  by  William  Campbell,  the  father  of  James,  and 
his  family ;  and  that  they  lived  and  cohabited  together  there  as  man  and  wife  in  1785, 
and  subsequently,  and  were  habite  and  repute  married  persons ;  and,  as  such,  were 
received  and  treated  by  the  family  at  Glenfalloch,  and  by  their  relations  and  friends, 
and  all  who  knew  them.  In  article  12th,  the  respondent  says  that  he  is  unable  to 
state  how  long  James  Campbell  and  his  wife  continued  to  reside  at  Glenfalloch ;  but 
that,  in  1792  or  1793,  he  received  a  commission  in  the  Breadalbane  Fencibles,  and 
remained  with  that  regiment  until  it  was  disbanded  in  1799.  He  alleges  that  during 
that  time  the  parties  resided  together  as  husband  and  wife,  and  were  habite  and  repute 
married  persons,  at  various  places  in  Scotland,  which  he  specifies,  where  the  regiment, 
or  detachments  of  it,  were  stationed.  He  states  that  when  the  Breadalbane  Fencibles 
were  disbanded,  James  Campbell  was  appointed  to  the  Cambrian  Bangers,  and  went 
with  that  regiment  to  Gibraltar,  leaving  his  wife  and  family  resident  at  Musselburgh, 
near  Edinburgh ;  and  that,  during  his  absence,  he  corresponded  with  Eliza  Maria 
Blanchard  as  his  lawful  wife.  Lastly,  he  states  that  when  the  regiment  was  disbanded 
in  1802,  he  joined  her  and  his  family  at  Edinburgh,  where  he  continued  to  Hve  and 
cohabit  with  her  as  his  lawful  wife  till  his  death  in  October  1 806.  Again,  in  article  14th, 
the  respondent  avers  that  for  twenty  years  and  upwards  prior  to"  his  death  James  Camp- 
bell and  Eliza  Maria  Blanchard  lived  and  cohabited  together  as  man  and  wife,  and  were 
habite  and  repute  married  persons;  that  they  were  received  in  society  as  lawfully 
married  persons,  and,  as  such,  visited  and  were  visited  by  their  relations  and  friends  ; 
and  that  the  respondent's  father,  and  all  their  other  children,  were  acknowledged  and 
received  as  their  lawful  children. 

"  These  are  the  material  averments  in  regard  to  the  alleged  marriage,  as  made  by 
the  parties  respectively  on  the  record  in  the  Breadalbane  case,  to  which  it  is  sufficient 
to  refer,  as  they  are  repeated  in  precisely  the  same  terms  in  the  Inverarderan  case.  It 
was  contended  for  the  advocator  that  the  averments  of  the  respondent  on  this  subject 
are  all  qualified  and  restricted  by  the  statement  in  article  11th  [888]  of  his  condescend- 
ence, that  the  parties  were  married  previous  to  the  year  1785.  On  this  ground  the 
advocator  maintained  that  the  respondent  cannot  avail  himself  of  any  evidence  shewing 
the  existence  of  cohabitation  and  habite  and  repute,  or  any  other  material  facts  or 
circumstances  after  1785,  except  as  tending  to  prove  the  existence  of  a  marriage  actually 
contracted  before  that  date. 

"  This  would  be  a  very  important  contention  in  the  present  case,  if  it  were  well 
founded.  But  the  Lord  Ordinary  cannot  adopt  so  Umited  a  construction  of  the  re- 
spondent's averments.  The  leading  statement  at  the  beginning  of  the  1 1th  article  is  in 
quite  general  terms  : — *  The  respondent  is  unable  to  condescend  upon  the  date  of  the 
marriage  of  the  said  James  Campbell  and  Elizabeth  Maria  Blanchard,  his  wife ;  but 
they  were  lawfully  married.'  The  Lord  Ordinary  is  of  opinion  that  in  this  case,  where 
he  is  defending  a  status,  and  reputation  of  marriage  and  legitimacy  of  so  long  standing, 
and  never  hitherto  controverted,  the  respondent  was  entitled  to  decline  to  tie  himself 
absolutely  to  any  time  when  the  marriage  was  constituted.  It  might  have  been  that, 
at  so  great  a  distance  of  time,  he  might  have  been  unable  to  get  any  information  on 
that  point.  Such  knowledge  as  either  party  now  possesses  on  the  subject  has  been 
only  recently  obtained,  and  its  preservation  is  in  great  measure  due  to  accidental  cir- 
cumstances. The  Lord  Ordinary  does  not  think  that  in  such  a  case  the  respondent 
could  be  required  or  earoected  to  do  more  than  give  on  record  such  specification  of  the 
facts  which  he  intended  to  prove  as  his  information  enabled  him  to  do,  without  aban- 
doning his  general  averment  that  the  parties  were  lawfully  married  ;  and  he  reads  the 
whole  averments  in  that  sense.  There  is,  no  doubt,  a  statement  that  the  parties  were 
married  previous  to  1785,  accompanied  with  an  averment  of  cohabitation  and  habite 
and  repute  at  Glenfalloch,  in  th§t  year  and  subsequently.  But  this  is  followed  by  a 
distinct  averment,  in  a  separate  article  of  the  condescendence,  of  cohabitation  and 
habite  and  repute  elsewhere  in  Scotland,  for  the  period  from  1792  or  1793  to  the  death 
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importance  of  the  cause,  appoint  copies  of  the  whole  [888]  printed  papers  in  this  cause, 
and  a  printed  copy  of  the  present  interlocutor,  to  be  boxed  to  the  Judges  of  the  Second 

of  James  Campbell  in  1806.  And,  again,  the  14th  article  contains  a  general  averment 
of  cohabitation  and  habite  and  repute,  for  twenty  years  and  upwards  prior  to  his  death. 
These  averments  must,  it  is  thought,  be  read  in  connection  with  the  leading  statement 
that  the  respondent  is  unable  to  condescend  on  the  date  of  the  marriage,  but  that  the 
parties  were  lawfully  married ;  and  not,  as  quaUfied  by  the  separate  statement,  that 
they  were  married  previous  to  1785.  Ilie  Lord  Ordinary  does  not  think  that  this  is 
a  case  in  which  the  critical  construction  of  the  record  contended  for  by  the  advocator 
is  called  for,  or  would  be  justified ;  and  he  is  therefore  of  opinion  that  in  attempting 
to  establish  the  alleged  marriage,  the  respondent  is  not  bound  by  his  averments  on 
record  to  shew  that  it  was  contracted  before  1785. 

"  A  good  deal  of  information  has  been  obtained  in  regard  to  the  movements  of  James 
Campbdl  from  the  time  when  he  entered  the  army  tUl  his  death,  and  many  facts  in 
his  life,  having  an  important  bearing  upon  the  question  between  the  parties,  are 
clearly  established  by  the  proof.  It  will  tend  to  bring  out  more  distinctly  the  questions 
of  fact  which  are  in  dispute,  that  the  Lord  Ordinarv  should  state,  in  the  first  place,  the 
points  which  he  thinks  are  proved  beyond  reasonable  controversy. 

"  James  Campbell  was  born  on  30th  March  1754.  He  got  a  commission  as  ensign 
in  the  40th  Regiment  of  Foot  on  Ist  May  1775,  when  he  was  twenty-one  years  of  age, 
and  joined  the  regim^it  in  America.  In  1777  he  was  promoted  to  a  lieutenancy,  and 
he  came  home  with  that  rank  on  recruiting  service,  and  apparently  in  bad  health,  in 
1778  or  1779.  This  appears  from  the  letter-books  of  Messrs,  Cox  and  Company,  the 
agents  for  the  regiment,  who  wrote  to  him  to  Philadelphia  on  13th  May  1778,  and  to 
the  care  of  Mr.  Govan,  Glasgow,  on  Ist  April  1779.  On  24th  Februarv  1780  he  was 
at  Bristol  with  a  recruiting  party,  and  he  was  still  there  on  or  shortly  before  29th 
January  1781.  These  dates  are  fixed,  or  nearly  so,  by  his  drafts  on  Cox  and  Company 
from  Bristol,  and  the  letters  of  that  firm  addressed  to  him  there.  The  letters  are  taken 
from  the  letter-books  of  Cox  and  Company,  and  they  only  shew  the  belief  of  the  firm 
as  to  where  he  was  when  they  were  addressed  to  him.  But  the  tenor  of  the  correspond- 
ence shews  that  they  were  generally  well  informed  on  this  point.  As  the  draft 
of  29th  January,  dated  [889]  &t  Bristol,  is  accepted  by  Cox  and  Company  in  London  on 
the  same  day,  it  would  appear  to  have  been  antedated. 

"  On  30th  January  1871  the  Secretary  at  War  wrote  to  James  Campbell,  acceptmg 
an  offer  which  he  had  made  to  raise  an  independent  company  of  foot  without  exp^ise 
to  Government.  It  does  not  appear  that  he  was  successful  in  raising  a  company ;  but 
soon  after  the  acceptance  of  his  offer  to  do  so,  he  and  his  recruiting  party  were  moved 
from  Bristol  to  Glasgow,  probably  as  a  district  where,  from  local  connection,  he  was 
more  likely  to  succeed  in  raising  men.  He  was  at  Glasgow  on  12th  March  1781,  and  he 
was  still  there  on  21st  August  of  that  year,  as  appears  from  his  drafts  on  Cox  and 
Company,  and  their  letters. and  accounts. 

**  The  entries  in  the  accounts  of  Cox  and  Company  shew  that  the  party  marched 
from  Glasgow  to  Leith,  and  sailed  from  thence  to  London,  where  they  were  on  the 
13th  of  October  1781.  It  is  an  important  fact  with  reference  to  a  main  subject  of 
controversy  between  the  parties, — ^the  alleged  ceremony  of  marriage  at  Edinburgh  in 
September  of  that  year, — that  James  Campbell  drew  a  bill  on  Cox  and  Company  to 
recruiting  account,  dated  Edinburgh,  3d  September  1781.  He  was  then  apparently 
there  with  his  party  on  their  way  from  Glasgow  to  London. 

**  The  party  was  for  a  short  time  stationed  at  Kensington,  and  was  then  moved  to 
Exeter.  At  Exeter  James  Campbell  made  repeated  drafts  on  Cox  and  Company  between 
20th  November  1 781  and  24th  April  1 782.  And  they  wrote  several  letters  to  him  while 
there,  in  the  last  of  which,  dated  27th  April  1782,  they  told  him  it  was  not  Ukely  they 
should  be  able  to  give  him  timely  notice  of  the  sailing  of  the  New  York  fleet,  and 
advised  him  to  obtain  the  leave  of  Sir  Robert  Hamilton,  the  colonel  of  the  regiment^  to 
come  up  and  wait  till  it  should  be  ready  to  sail.  It  thus  appears  that  he  was  then  under 
orders  to  join  the  regiment  in  America.  In  point  of  fact  he  did  sail  with  his  party  of 
recruits  in  the  Duchess  of  Gordon  transport,  having  embarked  at  Gravesend  for 
Halifax  on  8th  May  1782.  There  has  been  a  very  full  recovery  of  public  documents 
relating  to  this  voyage. 

"  On  an  analysis  of  this  evidence,  it  appears  that  James  CampbelFs  movements  are 
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Division,  and  to  the  permanent  [889]  Lords  Ordinary,  in  order  to  obtain  the  written 
opinion  of  the  consulted  Judges,  with  their  earliest  conyenience,  on  the  question, 

traced  with  considerable  precision  from  February  1780  until  he  sailed  for  America  in 
May  1 782.  He  was  in  the  command  of  his  recruiting  party  at  Bristol  for  at  least  eleven 
months  from  4th  February  1780  to  29th  January  1781,  or  about  that  time.  After 
an  interval,  accounted  for  by  the  time  occupied  in  travelling,  and  the  want  of  infor- 
mation as  to  the  precise  dates  at  which  he  left  one  station  and  arrived  at  the  other,  he  is 
found  at  Glasgow,  where  he  remained  between  five  and  six  months  from  12th  March 
to  2l8t  August  1781.  It  next  appears  that  he  was  at  Edinburgh  on  his  route  from 
Glasgow  to  London,  on  Sd  September  1781.  He  was  at  Kensington  for  a  short  time, 
and  then  at  Exeter  for  five  months,  from  20th  November  to  24th  April  1782.  And, 
finally,  he  embarked  at  Gravesend  for  America  on  8th  May  1782. 

"  He  remained  in  America  until  November  1783,  when  he  sailed  from  Halifax  in 
command  of  a  party,  and  arrived  at  Plymouth  in  February  1784. 

**  On  landing  he  was  ordered  to  march  his  party  to  Taunton,  which  was  then  the 
head-quarters  of  the  regiment.  From  the  muster-roll  of  the  regiment,  and  letters 
addressed  to  him  by  Cox  and  Company,  he  appears  to  have  been  at  Taunton  until  June 
1784;  and  the  regiment  having  been  moved  to  Plymouth,  he  was  there  between 
August  1784  and  March  1785.  On  19th  April  1785  he  left  the  regiment,  having  sold 
out.  In  his  private  account  with  Cox  and  Company,  he  is  credited  with  £550,  as  the 
price  of  his  commission,  and  almost  the  whole  sum  was  required  to  balance  his  account 
with  them. 

"  An  extract  produced  from  the  register  of  baptisms  of  Stoke  Damerel,  Devonport, 
shews  that,  on  30th  May  1785,  the  month  after  James  Campbell  had  left  the  regiment 
at  Hymouth,  in  the  immediate  neighbourhood,  a  child  was  baptised  in  that  parish  as 
*  Elisa  Marlborough,  daughter  of  James  and  Eliza  Maria  Campbell,  lieutenant  in  40 
Regiment.'  The  Lord  Ormnary  thinks  that  from  the  identity  of  names,  and  the  vicinity 
of  Devonport  to  Plymouth,  there  can  be  no  doubt  that  this  was  a  daughter  of  James 
Campbell  and  Eliza  Maria  Blanchard,  who  was  brought  up  in  family  by  them,  and  was 
married  as  a  member  of  their  family  to  John  Butler,  [890]  a  student  of  medicine,  at 
Edinburgh  in  1802,  and  was  a  second  time  married  to  John  Hilton  of  London,  her 
daughter  by  the  last  marriage  having  been  examined  as  a  witness.  So  far  as  appears, 
this  was  the  first  child  of  the  connection  between  these  parties. 

**  It  is  a  material  part  of  the  advocator's  case,  that  Eliza  Maria  Blanchard,  being  a 
married  woman,  eloped  with  James  Campbell  about  the  beginning  of  1781,  and  Uved 
in  adultery  with  him  until  the  death  of  her  husband  in  January  1784.  To  this  extent, 
the  Lord  Ordinary  thinks  the  facts  relied  upon  by  the  advocator  are  made  out.  There 
is  ample  evidence,  both  documentary  and  parole,  that  Eliza  Maria  Blanchard  was  de 
facto  married  to  Christopher  Ludlow  at  Chipping-Sodbury.  The  marriage  took  place 
on  5th  June  1776.  There  was  one  child  of  the  marriage,  named  Daniel,  who  was 
baptised  on  2l8t  May  1777.  The  respondent  disputes  the  validity  of  this  marriage, 
on  the  ground  that  Eliza  Maria  Blanchard,  having  been  a  minor,  the  provision  of  the 
English  Marriage  Act,  26  Geo.  II.  c.  33,  sect.  11,  requiring  the  consent  of  the  father, 
and  if  he  be  dead,  of  a  guardian,  was  not  duly  complied  with.  The  objection  is,  that 
it  does  not  appear  on  the  face  of  the  documents  that  her  father  was  dead ;  while  the 
consent  was  given  by  her  grandmother,  as  to  whom  it  does  not  appear  that  she  had  been 
appointed  guardian.  There  is  the  evidence  of  counsel  learned  in  the  law  of  England 
that  the  objection  is  not  well  founded  according  to  that  law  and  the  Lord  OrcUnary 
has  no  difficulty  in  repelling  it. 

"  Christopher  Ludlow  was  the  son  of  a  medical  man  at  Chipping-Sodbury,  and  was 
himself  a  grocer  and  apothecary  there.  Sodbury  is  ten  miles  from  Bristol,  where  James 
Campbell  was  recruiting  up  to  29th  January  1781,  or  shortly  before  that  time,  bis  last 
draft  on  Cox  and  Company  from  Bristol,  wluch  bears  that  date,  being  apparently  ante- 
dated. There  is  much  evidence,  quite  uncontradicted,  that  about  that  time,  though 
the  witnesses  do  not  speak  even  to  the  year,  Eliza  Maria  Blanchard  eloped  with  an 
officer.  Some  of  the  witnesses  speak  to  tne  name  of  the  officer  being  Campbell,  and  to 
his  being,  as  James  Campbell  was,  marked  with  the  smallpox.  But  the  Lord  Ordinary 
would  not  have  thought  the  identification  with  James  Campbell  very  satisfactory,  if 
it  were  not  that  it  is  proved  that  EUza  Blanchard  was  not  long  after  living  with  him, 
or  under  his  protection,  and  that  ultimately  she  cohabited  with  him  as  his  wife  to  the 
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Whether  the  iii-[890]-**rlocutor  of  the  Lord  Ordinary,  of  date  the  13th  July  1865, 
should  he  adhered  to  or  altered  ? " 


day  of  his  death.  Her  own  identity  with  the  wife  of  Christopher  Ludlow  is  unquestion- 
able, as  after  the  death  of  James  Campbell,  she  lived,  till  her  own  death  in  1828,  in 
intimate  relations  with  her  son  Daniel  Ludlow. 

"  The  first  direct  and  positive  information  in  regard  to  her  after  her  elopement  is 
the  birth  of  her  daughter  at  Devonport,  in  May  1785.  But  in  a  letter  written  from 
Glasgow  on  7th  September  1783,  to  his  brother  Duncan  in  Jamaica,  CoUn  Campbell, 
James'  eldest  brother,  says  : — *  I  had  a  long  letter  from  James  lately,  from  Halifax ; 
he  and  Mrs.  Campbell  were  both  well.  He  does  not  mention  having  any  increase  in  his 
family,  and  for  any  thing  I  know  they  consist  of  no  more  than  himself  and  his  wife, 
who  I  never  saw,  but  she  is  exceeding  well  spoke  of.'  And  in  *  a  list  of  officers,  soldiers, 
and  women,  belonging  to  a  detachment  of  the  iOth  Regiment,'  who  sailed  from  Halifax 
in  the  Prince  of  Orange  transport,  on  15th  November  1783,  for  this  country,  under 
the  command  of  James  Campbell,  and  landed  at  Plymouth  in  February  1784,  the  first 
name  among  the  women  is  Mrs.  Eliza  Campbell.  Eliza  Blanchard  t^erwards  made 
statements  implying  that  she  was  with  him  in  America,  and  there  seems  to  be  no  doubt 
that  she  is  the  person  referred  to  as  Mrs.  Campbell  in  Colin's  letter,  and  whose  name 
appears  as  a  passenger  on  the  homeward  voyage. 

"  Christopher  Ludlow,  in  consequence  of  his  wife's  elopement,  determined  to  feave 
the  country.  He  passed  an  examination  as  hospital  mate  on  21st  June  1781,  and  sailed 
for  New  York  in  the  following  month.  He  remained  there  on  hospital  duty,  and  on 
24th  June  1783  he  made  his  will,  'being  weak  and  indisposed.'  He  sailed  for  this 
country  in  the  same  year,  but  died  on  reaching  Portsmouth,  apparently  on  board  ship, 
in  January  1784.  There  is  a  notice  of  his  death  in  the  newspapers  of  that  date.  The 
fact  of  his  death,  and  that  it  occurred  in  January  1784,  are  clearly  established  by  the 
evidence.  It  was  in  the  following  month  that  James  Campbell  and  Eliza  Blanchard 
landed  at  Plymouth.  The  Lord  Ordinary  [891]  thinks  it  must  be  held  to  be 
proved  that  tney  had  carried  on  an  adulterous  intercotu-se,  from  the  time  of  the  elope- 
ment in  January  1 781  till  the  death  of  Ludlow  in  January  1 784,  and  that  they  continued 
to  live  together  until  the  birth  of  their  daughter.  He  will  afterwards  consider  whether 
there  is  evidence  as  to  the  mode  in  which  they  cohabited  during  the  life  of  Ludlow,  and 
as  to  the  understanding  of  other  persons  on  that  subject. 

"  There  is  evidence  that  James  Campbell  was  at  his  father's  house  of  Glenfalloch 
on  26th  July  1785,  within  two  months  after  the  baptism  of  his  daughter  at  Devon- 
port.  This  is  only  ascertained  from  the  circumstance  that  a  flood  having  on  that  day 
swept  away  two  farm  houses  on  the  estate,  he  was  active  in  rendering  assistance.  In 
this  way  it  does  not  appear  how  long  James  Campbell  was  at  Glenfalloch  at  that  time, 
nor  on  what  footing  he  was  there,  whether  as  a  temporary  visitor,  or  as  a  member  of 
the  family.  The  Lord  Ordinary  thinks  there  is  no  evidence  that  Eliza  Blanchard  was 
with  him,  nor  anything  proved  from  which  that  can  be  presumed.  On  25th  November 
1786  a  summons  in  an  action  for  payment  of  an  account,  at  the  instance  of  a 
London  tailor,  was  served  upon  James  Campbell,  as  residing  at  Glenfalloch.  This  is 
not  certain  evidence  that  he  was  actually  there  at  that  time.  In  any  view  it  does  not 
shew  that  he  had  resided  there  since  July  in  the  preceding  year  ;  and  it  affords  no  pre- 
sumption that  Eliza  Blanchard  was  with  him,  assuming  him  to  have  been  at  Glenfalloch 
when  the  summons  was  served. 

"  The  next  notice  of  the  parties  is  on  20th  January  1788.  It  occurs  in  the  register 
of  baptisms  at  Gateshead,  near  Newcastle.  Tlie  entry  is,  *  Wm.  John  Lambe,  S.  of 
Jas.  Campbell.'  The  Lord  Ordinary  thinks  this  murt  be  taken  to  be  an  entry  of  the 
baptism  of  the  respondent's  father.  The  identity  of  the  child  baptised  with  the  respond- 
ent's  father  is  connrmed  by  the  circumstance,  that  in  the  same  register  in  the  foUowing 
year,  on  6th  October  1789,  there  is  an  entry  of  the  baptism  of  *  Susannah  Sophia,  D.  of 
James  Campbell.'  For  James  Campbell  and  Eliza  Blanchard  had  a  daughter  of  that 
name,  who  was  married  to  a  person  of  the  name  of  Annesley.  whose  sons  were  examined 
as  witnesses.  The  children  of  a  younger  daughter,  Colin  Maria  Naime  CampbeD,  say 
that  they  have  heard  their  mother,  who  died  in  1862,  say  that  she  was  bom  at  Newcastle. 
It  is  very  doubtful  whether  this  is  not  a  mistake  ;  but  the  evidence  makes  it  probable 
that  the  family  had  some  connection  with  Newcastle.  No  further  information  is  obtained 
in  regard  to  James  Campbell's  movements  until  after  his  father's  death  in  1791. 
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[891]  A  suggestion  having  been  made  by  the  respondent's  counsel  as  to  the  pro- 
priety of  oral  argument  before  the  whole  Court,  the  case  was  put  out  on  15th  May. 

"  It  is  maintained  for  the  respondent  that  the  evidence  shews  that  Eliza  Blanchard 
was  at  Glenfalloch  before  the  father's  death.  He  refers  in  support  of  this  view  to  the 
evidence  of  Mary  M'Callum,  who  gives  some  accoimt  of  a  visit  by  James  and  *  his  wife  *  to 
Glenfalloch,  which  she  got  from  a  Kate  M*Callum,  and  says,  *  I  understood  from  Kate 
that  this  visit  was  during  the  life  of  old  William  Campbell.'  The  other  witnesses  who 
speak  of  *  James'  wife  '  having  been  at  Glenfalloch  are  Peter  M'Callum  and  Christian 
M'Nicol.  The  Lord  Ordinary  thinks  it  is  not  proved  that  she  was  there  during  William 
Campbell  s  lifetime.  It  appears  to  him  that  the  impression  produced  by  the  entire 
evidence  on  the  subject  is  that  she  was  not  there  until  after  CoUn  Campbell  had 
succeeded  to  his  father. 

"In  1793  the  Breadalbane  Fencibles  were  raised  by  the  Earl  of  Breadalbane, 
who  became  colonel  of  the  regiment.  The  recommendation  of  the  officers  was  left 
to  the  Earl,  and  James  Campbell  got  first  a  lieutenant's  and  afterwards  a  captain's 
commission,  and  was  made  quartermaster  of  a  battaUon  of  the  regiment.  He  appears 
to  have  immediately  joined,  and  to  have  been  constantly  with  the  regiment,  at  various 
places  in  Scotland,  until  it  was  disbanded  in  1799.  The  evidence  of  this  is  to  be 
found  in  the  regimental  muster-rolls,  and  other  pape«  of  the  regiment,  and  also  in 
legal  proceedings  taken  against  him  at  different  places  where  the  regiment  was 
quartered. 

"  It  does  not  apjpear  where  James  Campbell  was  residing  before  he  joined  the  Fencibles, 
or  even  whether  he  was  in  England  or  Scotland.  It  is  suggested,  not  unreasonably, 
tliat  the  registration  of  the  baptism  of  two  children  at  Gateshead  leads  to  the  inference 
that  he  and  Eliza  Blanchard  were  residing  permanently  there.  [892]  But  even  assuming 
that  she  was  residing  there,  it  is  not  proved  that  he  was  Uving  there  with  her, — the 
history  of  the  parties  being  at  that  time  almost  an  entire  blank.  Prom  the  time,  how- 
ever, of  his  joining  the  regiment  in  Scotland,  in  or  soon  after  March  1793,  she  appears 
to  have  been  constantly  with  him,  or  residing  in  a  house  taken  by  him  for  her  and  his 
family  at  Fisherrow,  close  to  Musselburgh,  bearing  his  name,  and  universally  recogiiised 
as  his  wife,  and  as  the  mother  of  a  legitimate  fanuly.  It  appears  to  the  Lord  Ordinary 
that  the  evidence  of  cohabitation  as  husband  and  wife,  and  of  habite  and  repute,  from  this 
time  onwards,  is  as  complete  as  could  be  expected  after  so  great  an  interval  of  time. 
No  living  witness  has  been  brought  forward  to  speak  to  the  matter,  from  their  own  re- 
collection. Donald  M*Naughton,  son  of  a  sergeant  in  the  Breadalbane  Fencibles,  relates 
anecdote  told  to  him  by  his  father,  clearly  implying  that  James  Campbell  and  Eliza 
Blanchard  lived  together  as  husband  and  wife,  and  were  so  reputed  in  the  regiment.  He 
says,  that  after  the  present  dispute  arose,  his  father,  who  has  died  since,  said  *  he  wondered 
what  could  be  the  reason  of  the  dispute,  as  he  had  never  heard  anything  about  it  when 
he  was  in  the  Fencibles.  He  said  that  they  lived  together  Uke  man  and  wife,  and  went 
in  and  out  the  same  as  the  other  officers  and  their  wives.'  In  a  letter  on  regimental 
business,  dated  Dumfries,  17th  January  1794,  addressed  to  James  Campbell  at  Aberdeen, 
where  the  regiment  then  was,  Mr.  John  Gordon,  the  paymaster,  concludes  by  *  wishing 
Mrs.  Campbell,  you  and  family,  many  happy  returns  of  the  season,'  &c.  An  extract 
is  produced  from  the  parish  register  of  Inveresk,  in  which  Musselburgh  and  Fisherrow 
are  both  situated,  in  these  terms  : — *  1796.  Captain  James  Campbell  of  the  Bread- 
albane Fencibles,  and  Mrs.  EHza  Maria  Blanchard,  their  son,  Breadalbane  Gavin,  born 
thll  of  Octr.  and  bap.  thl2  of  Novr. :  Wit.  Archibald  Campbell  and  Captain  Drummond 
of  the  Bred.  Fencibles.'  From  the  monthly  returns  of  the  first  battaUon  of  the  regiment 
for  October  and  November  1796,  it  appears  that  it  was  then  at  Banff.  But  it  had  been 
previously  in  camp  at  Musselburgh  for  a  considerable  time  in  1795,  and  on  4th  July 
of  that  year  James  Campbell  had  been  charged  on  letters  of  horning  *  within  his  dwelling- 
place  in  Fisherrow.'  On  8th  August  1799,  after  the  regiment  had  been  disbanded, 
James  Campbell  was  again  charged  *  at  his  dwelling-ho\ise,  Fisherrow.'  It  thus  seems 
to  be  proved  that  James  Campbell  had  taken  a  house  at  Fisherrow  in  the  immediate 
vicinity  of  the  camp  at  Musselburgh,  where  Eliza  Blanchard  remained  to  be  confined, 
when  the  regiment  we^nt  to  Banff.  And  the  child  was  regularly  baptised,  and  its  birth 
registered  as  the  lawful  child  of  himself  and  Mrs.  Eliza  Maria  Blanchard,  the  witnesses 
being  an  officer  in  the  regiment,  and  an  Archibald  Campbell,  probably  his  brother, 
who  was  a  writer  in  Edinburgh,  within  a  few  miles  of  Fisherrow.    It  is  proved  that  it 
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[892]  Lord  Presideint. — I  considered  it  proper  to  inform  the  consulted  Judges 
that  one  of  the  parties  had  expressed  a  wish  to  have  an  oral  argument  before  the  whole 

was  the  practice,  in  registering  the  birth  of  legitimate  children  in  the  parish  of  Inveresk, 
to  descrioe  the  mother  by  her  maiden  name. 

*  Christian  M*Nicol  proves  that  James  and  his  wife  visited  at  Gleufalloch  in  the 
time  of  James'  brother  Colin.  The  witness  appears  to  have  been  bom  in  1781,  and 
she  sa3n3  that  she  would  be  between  eighteen  and  nineteen  when  they  were  there.  The 
visit  thus  seems  to  be  placed  about  1799,  the  year  in  which  the  Fencibles  were  dis- 
banded. The  importance  of  this  visit  of  James  Campbell  with  his  reputed  wife  and 
children  to  his  brother  at  the  family  mansion  is  enhanced  by  the  fact  that  Colin  Camp- 
bell was  also  a  captain  in  the  Breadalbane  Fencibles. 

"  In  the  same  year  he  was  appointed  to  the  Cambrian  Hangers,  and  had  joined 
them  at  Guernsey  in  September.  He  soon  after  went  with  that  regiment  to  Gib- 
raltar. He  had  IdFt  Elixa  Blanchard  with  his  family  at  Musselburgh ;  and  at  Gibraltar, 
on  3rd  March  1800,  he  executed  in  her  favour  a  general  power  of  attorney  to  act  for 
him  in  his  absence,  in  which  she  is  described  as  '  my  wife,  EUza  M.  Campbell,  residing 
at  Musselburgh.'  This  power  of  attorney  was  registered  as  a  probative  writ  by  Mr. 
Forman,  the  kw-agent  of  Colin  Campbell  then  of  GlenfaUoch. 

"  The  Cambrian  Bangers  returned  to  this  country,  and  were  disbanded  at  Bristol 
on  20th  May  1802.  From  that  time  till  his  death  James  Campbell  was  on  half-pay  as 
quartermaster  of  the  Breadalbane  Fencibles.  On  20th  July,  having  returned  to  Scot- 
land, he  took  protection  as  a  debtor  in  the  Sanctuary  at  Holyrood  [893]  io.  October 
of  that  year  his  eldest  daughter  was  married  to  Mr.  Butler,  student  of  medicine,  being 
described  in  the  res^ister  oF  proclamations  of  banns,  as  *  Elizth.  Campbell,  daughter  df 
Capt.  Jas.  Campbdl,  of  Camber.  Rangers.'  In  1803  he  went  to  a  house  in  College 
Street,  Edinburgh,  which  it  is  proved,  by  a  great  variety  of  evidence,  that  he  occupied 
with  Elisa  Blanchard  as  his  wife  and  their  children,  until  the  year  of  his  death,  when 
the^  moved  to  a  house  in  James'  Court,  Lawnmarket,  where  he  died.  During  this 
penod,  he  appears  to  have  been  in  great  pecuniary  difficulties,  and  the  fact  of  the 
residence  of  himself  and  of  Elisa  Blanchard  as  his  wife,  in  College  Street,  is  proved, 
among  other  circumstances,  by  the  frequent  service  of  actions  against  them  at  their 
house  in  College  Street.  Thus,  for  instance,  a  summons  at  the  instance  of  Messrs. 
Blackwood,  haberdashers  in  Edinburgh,  for  £9,  19s.  7d.  against  *Mr8.  Camp- 

bell, wife  of  Mr.  James  Campbell,  residing  in  College  Street,  and  the  said  James  Camp- 
bell for  his  interest,'  was,  on  3d  September  1805,  served  upon  both  of  them,  withm 
their  dwelUng-house  in  College  Street.  In  the  Edinburgh  Directory  for  1804-5,  he 
is  entered  as  '  Captain  James  Campbell,  15  CoUece  Street.'  In  the  following  year 
the  entry  is  '  Canipbell's  furnished  lodgings,  15  College  Street,'  indicating  that,  under 
the  pressure  of  difficulties,  they  were  endeavouring  to  eke  out  their  income  by  keepng 
lodgings.  On  9th  December  1803  they  lost  their  youngest  son,  and  three  Edinburgh 
newspapers  contain  a  notice  of  his  death,  designing  him  '  Breadalbane  Gavin  Campbdl, 
youngest  son  of  Captain  James  Campbdl,  Collie  Street.' 

"  In  March  1804  James  Campbell  appUed  for  and  obtained  and  executed  letters  of 
inhibition  against  his  wife,  *  Mrs.  EUsa  Maria  Blanchard,  otherwise  Campbell,'  and  the 
lieges.  In  tne  bill  for  the  letters  it  is  expressly  set  forth  that  he  was,  several  years  ago, 
married  to  her.  He  is  himself  described  as  residing  in  College  Street,  and  the  service 
was  made  upon  Mrs.  Campbell  personally.  There  is  evidence  that  this  dihgence  was 
carried  through  by  J.  O.  Brown,  Writer  to  the  Signet,  who  was  himself  connected  by 
marriage  with  the  GlenfaUoch  family,  on  the  employment  of  Archibald  Campbdl, 
writer  m  Edinburgh,  the  brother  of  James  Campbell.  The  Lord  Ordinary  is  at  a  loss 
to  account  for  this  proceeding,  as  it  does  not  appear  from  any  of  the  numerous  pro- 
cesses at  the  instance  of  James  Campbell's  creditors,  that  his  difficulties  were  caused  by 
extravagance  on  the  part  of  his  real  or  reputed  wife.  But  whatever  may  have  been 
its  object,  it  was  undoubtedly  a  very  formal  and  public  acknowledgment  of  their  mar- 
riage, addressed  both  to  the  public  and  to  herself  personally,  to  which  his  brother  and 
his  relative  Mr.  Brown  were  parties.  It  is  possible  that  such  a  step  might  be  taken  by 
a  party  who  was  falsely  representing  to  the  world  that  a  woman  was  his  wife  to  whom 
he  was  not  married ;  and  if  that  could  be  shewn,  it  would  be  no  more  effective  than 
his  other  false  representations.  But  it  is  unquestionably  a  weighty,  as  it  is  also  an 
unusual  circumstance  in  a  proof  of  cohabitation  and  habite  and  repute. 
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[893]  Judges.    Their  Lordships  were  of  opinion  that  if  the  parties,  or  either  of  them, 
desired  that  there  should  be  an  oral  argument,  opportunity  should  be  given  to  [894]  have 

"  Archibald  Campbell  died  in  April  1806,  and  after  the  funeral  James  Campbell 
attended  a  meeting  of  relations  and  friends  to  open  the  repositories,  at  which  there 
were  present  his  brothers  John  and  Alexander,  the  only  brothers  then  aUve  in  this 
country,  except  Colin,  who  died  at  Glenfalloch  in  June  following.  Mr.  J.  0.  Brown 
was  also  present.  It  thus  appears  that  James  Campbell  was  then  in  intercourse  with 
his  family  and  relatives. 

"  James  Campbell  himself  died  at  Edinburgh  on  24th  October  1806. 

"  In  the  question  whether  there  was  a  marriage  between  him  and  Eliza  Blanchard, 
any  repute  which  may  have  existed  after  his  death  as  to  her  status  as  his  widow,  or 
the  legitimacy  of  his  children,  cannot  be  founded  upon  as  direct  evidence  of  the  mar- 
riage. But  the  general  understanding  of  the  family  connections  and  friends  of  James 
Campbell  as  t6  these  points,  and  their  consequent  conduct  after  his  death,  may  be  of 
great  importance  in  a  proof  that  he  and  Eliza  Blanchard  had  been  habite  and  repute 
married  persons  during  his  life.  If  it  shall  appear  that  his  relatives  and  all  persons 
connected  with  the  affairs  of  his  family  acted  consistently,  from  the  time  of  his  death, 
in  a  way  which  can  only  be  accounted  for  by  a  universal  understanding  as  to  the  exist- 
ence of  the  marriage  having  prevailed  during  his  life,  it  must,  at  this  distance  of  time, 
be  received  as  the  strongest  confirmation  of  the  [894]  direct  evidence  on  that  point. 
The  evidence  of  this  kind  in  the  present  case  is  very  cogent. 

"  EUza  Blanchard  appears  to  have  gone  to  London  immediately  after  the  death  of 
James  Campbell.  On  23d  June  1807  she  applied  to  the  War  Office  for  a  pension  as 
his  widow.  Her  letter  making  the  application  has  been  recovered  from  the  War  Office, 
and  the  statements  which  it  contains  are  very  important,  and  will  be  afterwards 
referred  to,  as  giving  rise  to  a  material  part  of  the  present  dispute.  In  the  meantime, 
it  is  sufficient  to  notice  that  she  thus  referred  to  Lord  and  Lady  Breadalbane : — *  Lord 
and  Lady  Breadalbane  knows  me,  and  I  have  frequently  had  the  honor  of  dineing 
with  them  while  my  husband  was  in  his  Lordship  regiment.'  On  the  same  day  she 
wrote  to  Lord  Breadalbane  asking  him  to  certify  the  fact  of  their  marriage.  On  12th 
August  she  wrote  to  Lady  Breadalbane  enforcing  her  request,  and  two  days  after,  on 
the  14th,  Lord  Breadalbane  sent  her  a  certificate,  on  which  she  obtained  her  pension. 
The  importance  of  her  reference  and  application  to  Lord  Breadalbane  will  appear 
when  it  is  seen  that  not  only  was  he  colonel  of  the  regiment  in  which  James  Campbell 
had  served  for  six  years,  and  to  which  he  must  have  nominated  both  him  and  his 
brother  Colin  for  commissions,  but  that  there  is  abundant  evidence  that  he  was  well 
acquainted  with  members  of  the  Glenfalloch  family,  and  treated  them  as  kinsmen  in 
whom  he  took  an  interest. 

**  Eliza  Blanchard  administered  in  1807  to  the  executry  estate  of  James  Campbell 
as  his  widow,  and  as  executrix  received  his  half-pay  to  the  time  of  his  death. 

"  Before  the  death  of  James  Campbell  his  eldest  son,  W.  J.  Lambe  Campbell,  was 
apprenticed  to  a  surgeon  in  Edinburgh,  and  it  appears  from  the  books  of  the  Univer- 
sity of  Edinburgh  that  he  had  attended  medical  classes.  He  had  incurred  debt,  and 
at  the  time  of  his  father's  death  he  was  in  the  prison  of  Edinburgh,  at  the  instance  of  a 
creditor,  and  he  remained  there  for  fourteen  months.  On  14tii  January  1807  his 
uncle,  John  Campbell  of  Boreland,  the  grandfather  of  the  advocator,  wrote  to  Lord 
Breadalbane — *  I  wish  something  could  be  done  for  my  unfortunate  brother  James' 
son ;  his  present  situation  is  very  hard ;  and  he  suggested  an  ensigncy  in  a  West 
India  regiment,  in  hopes  that  a  Ueutenancy  in  another  regiment  might  be  got  after- 
wards. He  corresponded  further  with  Lord  Breadalbane  on  the  subject,  as  did  also 
Miss  Ann  Butter,  sister-in-law  of  James'  brother,  Archibald  Campbell,  and  Mr. 
Patrick  Campbell  of  Achalader.  The  result  was  that  Lord  Breadalbane  advanced  £60, 
through  his  agent,  to  get  W.  J.  Lambe  Campbell  out  of  prison,  and  got  him  placed  as 
a  midshipman  in  a  ship  of  war,  being  also  at  some  expense  for  his  outfit,  and  making 
him  an  annual  allowance,  apparently  of  £20.  The  correspondence  shews  a  great 
amount  of  kindness  and  good  feeling  in  all  the  parties  concerned,  and  a  very  clear 
recognition  of  the  claims  of  the  young  man  as  an  unfortunate  relative.  The  kind  of 
interest  which  Lord  Breadalbane  took  in  the  Glenfalloch  family  is  well  shewn  by  a 
letter  which  he  wrote  about  this  time,  on  19th  December  1807,  to  John  Campbell  of 
Boreland,  in  regard  to  his  grandnephew,  the  grandson  of  Colin,  who  had  succeeded  to 
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such  argument.  The  Court  desire  to  leave  it  to  the  parties,  or  either  of  them,  to  deter- 
mine whether  there  shall  he  such  argument,  and  do  not  desire  to  limit  the  [895]  argu- 

Glenfalloch  hj  the  deaths  of  his  father  and  grandfather  in  1806.  Lord  Breadalbane 
says  : — *  Had  the  offer  I  made  of  taking  charge  of  his  education  (which  I  was  surprised 
should  be  received  with  coldness  by  any  of  his  family)  been  accepted,  it  was  my  intention 
to  have  treated  him  in  every  respect  as  my  own  son.* 

*  W.  J.  Lambe  Campbell  did  not  remain  long  at  sea ;  but  the  circumstances  under 
which  he  left  the  service  do  not  appear.  On  2l8t  May  1810  he  was  married  in  London 
to  Miss  Rosanna  Doughty.  According  to  the  evidence  of  his  wife's  sister,  her  friends 
purchased  a  medical  practice  for  him,  and  he  established  himself  as  a  surgeon  in 
London,  where  he  practised  with  success. 

"In  1812,  by  the  death  of  the  grandson  of  Colin,  the  succession  to  Glenfalloch 
opened  to  W.  J.  Lambe  Campbell,  if  he  was  the  legitimate  son  of  James.  On  the  other 
hand,  if  the  family  of  James  Campbell  were  illegitimate,  John  Campbell  of  Boreland, 
the  advocator's  grandfather,  was  entitled  to  succeed,  his  elder  brothers  and  the  heirs- 
male  of  their  bodies  having  by  that  time  all  failed  Not  only,  however,  w^as  no  doubt 
suggested  as  to  W.  J.  Lambe  Campbell's  right  to  succeed,  but  his  uncle,  John  Campbell 
of  Boreland,  acted  for  him  in  the  matter,  and  as  his  manda-[895]-tory  signed  the  petition 
for  his  service.  The  advocator  states  that  John  Campbell  was  then  ignorant  of  his 
rights,  and  of  the  illegitimacy  of  W.  J.  Lambe  Campbell.  In  the  circumstances  of 
the  case,  this  implies  that,  during  James'  life,  and  down  to  the  time  of  his  death,  there 
was  no  doubt  in  the  mind  of  his  brother,  John  Campbell,  that  he  was  a  married  man ; 
and  that  can  only  be  accounted  for  by  the  universal  impression  of  his  family  and  friends 
on  the  subject.  From  that  time  W.  J.  Lambe  Campbell  was  dealt  with  by  the  Earl, 
who  became  afterwards  first  Marquess  of  Breadalbane,  both  in  the  way  of  family 
intercourse  and  acts  of  real  kindness,  and  in  judicial  proceedings  relating  to  the  en- 
tailed estates,  as  being,  after  his  son,  the  late  Marquess,  next  heir  of  entail  to  the  estates, 
and  heir  to  the  earldom. 

"  The  Lord  Ordinary  has  stated  thus  minutely  the  view  which  he  takes  of  the  proof 
in  regard  to  the  more  material  facts  bearing  upon  the  connection  between  James 
Campbell  and  Eliza  Blanchard  from  first  to  last,  and  the  understanding  of  other  persons 
in  regard  to  it.  He  is  of  opinion  that,  for  the  right  disposal  of  the  case,  it  is  necessary 
to  have  regard  both  to  the  facts  which  must  be  held  to  be  established,  and  to  the  points 
on  which  information  has  not  been  obtained.  On  the  one  hand,  there  exists  in  the 
case  the  presumption  in  favour  of  the  marriage  and  legitimacy,  created  by  the  long 
established  reputation  that  the  parties  were  married,  and  that  their  issue  were  legiti- 
mate. This  presumption  is,  as  already  noticed,  quite  apart  from  the  actual  proof  of 
marriage  by  evidence  of  cohabitation  as  husband  and  wife,  and  habite  and  repute ; 
and  it  is  to  be  less  easily  overcome  where  it  relates  to  transactions  of  an  old  date,  the 
investigation  of  which  must  be  difficult,  and  exposed  to  great  risk  of  error.  On  the 
other  hand,  there  is  in  the  present  case  the  element  of  adultery  in  the  earUer  period  of 
the  intercourse  of  the  parties,  making  their  marriage  for  the  time  impossible,  and 
giving  ground  for  the  presumption  that  cohabitation  commencing  on  such  a  footing 
would  continue  illicit,  to  the  end.  The  preponderance  of  one  or  other  of  these  pre- 
sumptions must,  it  is  thought,  depend  upon  the  history  of  the  entire  intercourse  of 
the  parties  from  first  to  last,  in  so  far  as  it  can  be  discovered,  and  upon  the  rules  of 
the  law  of  Scotland  regarding  the  constitution  and  proof  of  marriage  and  legitimation. 

"  The  Lord  Ordinary  will  now  notice  what  appear  to  him  to  be  the  more  material 
questions  which  arise  out  of  the  case,  as  it  is  presented  on  the  evidence. 

"  1.  The  advocator  contends  that  the  adulterous  character  of  the  intercourse  at 
its  commencement,  coupled  with  the  ceremony  of  marriage,  which  he  alleges  to  have 
taken  place  at  Edinburgh  in  September  1781,  or  with  the  cohabitation  of  the  parties, 
created  a  legal  bar  to  any  vaUd  marriage  being  contracted  after  the  death  of  Christopher 
Ludlow.  No  such  rule  is  established  by  1600,  c.  16,  the  only  Scotch  statute  on  the 
subject.  It  only  prohibits  the  marriage  of  adulterers  where  a  divorce  has  been  obt^iined. 
The  ground  of  the  contention,  as  the  Lord  Ordinary  understands  it,  is,  that  by  the 
later  rule  of  the  canon  law,  which  is  said  to  prevail  in  Scotland  in  such  matters,  in  so 
far  as  not  set  aside,  the  marriage  of  adulterers  is  prohibited  where  they  have  compassed 
the  death  of  the  innocent  spouse,  or  have  promised  marriage  to  one  another  while  the 
first  marriage  existed.    It  is  maintained  by  the  advocator  that  the  alleged  ceremony 
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ment,  but  to  leave  that  matter  to  the  discretion  of  the  parties.  It  is,  therefore,  now 
quite  in  the  power  of  the  parties,  or  either  of  them,  to  have  such  argument  if  [896]  they 

of  marriage  in  1 781  was  equivalent  to  a  promise  of  marriage,  or  that  such  a  promise 
is  to  be  inferred  from  the  way  in  which  the  parties  lived  together  during  the  life  of 
Ludlow.  The  Lord  Ordinary  has  no  difficulty  in  rejecting  this  contention.  It  is 
not  supported  by  any  authority  in  the  law  of  Scotland ;  and  to  whatever  extent  the 
canon  law  may  be  the  basis  of  the  consistorial  law  of  Scotland,  as  of  other  European 
states,  it  cannot  be  held  that  a  conventional  rule  of  this  kind,  in  regard  to  a  matter 
of  positive  law,  which  has  never  hitherto  been  recognised  by  the  courts  of  law  or  in- 
stitutional writers  in  Scotland,  is  to  receive  effect  merely  because  it  may  have  been 
a  rule  of  the  canon  law  at  the  era  of  the  Reformation.  But  the  Act  1 600,  c.  1 6,  is  in  itself 
a  sufficient  answer  to  the  plea.  By  declaring  that  adulterers  who  have  been  divorced 
may  not  marry  the  person  with  whom  they  have  committed  adultery,  it  puts  the 
matter  on  a  footing  different  from  that  established  by  the  canon  law,  and  implies  that 
there  is  no  impediment  to  the  marriage  where  there  has  not  been  a  divorce. 

"  2.  The  next  question  which  arises  on  the  facts  of  the  case  is,  whether  there  is 
[896]  proof  of  cohabitation  as  husband  and  wife,  and  of  habite  and  repute.  The  Lord 
Ordinary  is  of  opinion,  on  grounds  which  have  been  made  apparent  in  his  observations 
on  the  evidence,  that  the  proof  of  this  part  of  the  respondent's  case  is  complete,  as 
regards  the  period  after  the  parties  settled  in  Scotland  in  1793,  if  the  prior  period  of 
their  intercourse  be  put  out  of  view.  If  the  evidence  as  to  the  history  of  EHza  Blanchard, 
and  the  intercourse  of  the  parties,  had  not  extended  backwards  beyond  1793,  he  would 
have  held  that  there  was  satisfactory  proof  of  marriage  by  cohabitation  and  habite 
and  repute.  The  information  in  regard  to  the  life  of  the  parties  is  less  full,  and  it  is 
necessarily  less  direct,  than  might  have  been  looked  for  in  a  case  of  more  recent  date. 
But  that  ought  not  to  affect  the  validity  of  the  proof  to  establish  the  existence  of  the 
marriage,  if,  as  the  Lord  Ordinary  thinks,  the  facts  ascertained  constitute  a  strong 
and  consistent  body  of  evidence  to  that  effect,  with  no  facts  of  an  opposite  tendency. 
There  is  no  trace  of  a  divided  repute,  and  no  room  for  doubt  that  the  parties  cohabited, 
at  least  to  all  external  appearance,  as  husband  and  wife,  and  that  they  so  treated  one 
another,  and  were  so  treats  both  by  James  Campbell's  relations  and  by  the  world 
at  large. 

"  3.  But  in  the  extremely  able  argument  with  which  the  Lord  Ordinary  was 
favoured,  the  point  mainly  relied  upon  for  the  advocator,  on  this  part  of  the  case,  was, 
that  the  connection  having  been  illicit  at  its  commencement,  it  must  be  held  to  have  con- 
tinued to  be  of  that  character.  In  connection  with  this  view,  it  was  further  maintained 
that  any  habite  and  repute  which  may  have  existed  is  to  be  attributed  to  the  alleged 
ceremony  in  1781,  and  at  all  events  took  its  rise  from  an  illicit  intercourse  existing 
during  the  life  of  Ludlow,  when  marriage  was  impossible.  In  support  of  this  last 
argument,  it  is  of  importance  to  the  case  of  the  advocator,  to  shew  that  such  habite 
and  repute  as  is  proved  to  have  existed,  commenced  before  the  death  of  Ludlow. 

"  The  Lord  Ominary  thinks  that  this  is  the  most  important  part  of  the  advocator's 
case.  It  is  not  without  countenance  from  the  evidence,  and  in  the  opinion  of  the 
Lord  Ordinary,  the  points  raised  in  regard  to  it  are  attended  with  difficulty.  But, 
after  anxious  and  repeated  consideration  of  the  whole  evidence  in  the  case,  and  the 
law  applicable  to  it,  he  has  come  to  the  conclusion  that  this  fundamental  part  of  the 
case  stated  against  the  legitimacy  of  the  respondent's  descent  is  not  well  founded. 

"  (1)  As  separate  from  the  more  general  proposition  that  the  connection  having 
been  illicit  when  it  began,  it  must  be  held  to  have  continued  to  be  so, — and  also  in  aid 
of  that  proposition,  it  is  maintained  that  the  repute  which  existed  was  founded  upon 
the  alleged  ceremony  in  1781.  It  is,  therefore,  necessary  to  inquire  whether  there 
is  evidence  that  such  a  ceremony  then  took  place.  If  it  did,  not  only  was  it  invalid, 
but  it  was  an  overt  act  of  bigamy.  The  only  notice  of  this  event,  or  allusion  to  it, 
which  can  be  traced  to  a  period  before  the  present  question  arose,  consists  of  statements 
made  by  Eliza  Maria  Blanchard  after  James  Campbell's  death,  first  in  her  letters  to 
the  War  Office  and  the  Earl  of  Breadalbane,  when  she  was  applying  for  her  pension, 
and  afterwards,  by  imphcation,  when  she  is  said  to  have  mentioned  incidentally  in 
conversation  that  she  had  lost  her  marriage  certificate  in  America. 

"  Her  first  and  most  distinct  statement  on  the  subject  was  made  when  she  was 
applying  for  a  pension  as  the  widow  of  James  Campbell.     It  is  contained  in  a  letter 
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wish  it.  Am  I  to  understand  that  neither  party  desires  to  have  oral  argument  before 
the  whole  Judges  1 

dated  23d  June  1807,  addressed  to  '  Francis  Moore,  Esq.,  War  Office/  and  is  in  these 
terms  : — (quoted  ante,  p.  879).  On  the  same  day  she  wrote  to  the  Earl  of  Breadalbane, 
asking  him  to  write  to  the  Secretary  of  War,  to  say  that  she  was  the  wife  of  Captain 
James  Campbell.  In  this  letter  she  says — *  Mr.  Macgregor,  the  Gaelic  minister,  who 
married  us,  has  been  dead  some  years,  and  have  left  no  register  to  his  predecessor, 
and  I  unfortunately  lost  my  marriage  lines  in  America ;  'tis,  my  Lord,  twenty-fiye 
years  since  I  was  married  to  Mr.  Campbell.' 

**  It  thus  appears  that  when  applying  for  her  pension  as  the  widow  of  James  Campbell 
in  1807,  she  asserted  that  James  Campbell  and  she  were  married  in  Edinburgh  in 
September  1782,  by  Mr.  Macgre^r,  the  GaeUc  minister,  who  was  since  dead,  in  the 
presence  of  Ensign  Willox,  of  her  husband's  regiment,  also  then  dead, — that  [897]  ^W 
went  to  America  together  in  the  month  of  June  following,  and  that  she  lost  her  marriage 
lines  when  there.  It  is  important  to  observe  that  it  was  not  merely  to  the  authorities 
in  the  War  Office  that  she  made  the  statement  that  she  had  been  married  by  a  clergy- 
man at  Edinburgh  before  going  to  America,  but  that  she  repeated  it  in  her  letter  to 
Lord  Breadalbane,  the  head  of  the  family,  under  whom  James  Campbell  had  served 
for  six  years  in  the  Breadalbane  Fencibles,  and  whose  interest  in  the  Glenfalloch  family 
is  amply  proved.  There  is  thus  a  strong  probability  that  there  was  at  least  nothing 
in  the  statement  inconsistent  with  the  general  impression  in  regard  to  the  marriage 
which  had  prevailed  amongst  his  relatives,  and  in  Lord  Breadalbane *s  regiment. 

"^The  statement,  in  the  letters  to  the  War  Office  and  to  Lord  Breadalbane,  that 
the  parties  were  married  at  Edinburgh  in  September  1782,  could  not  possibly  be  true. 
For  it  is  proved  beyond  all  doubt,  that  James  Campbell  sailed  for  America  in  June 
1782,  that  is  three  months  before  the  time  assigned  to  the  marriage  in  these  letters. 
The  respondent  takes  advantage  of  this  inaccuracy,  and  of  the  statement  in  the  letter 
to  the  War  Office  that  the  parties  sailed  in  the  fleet  that  took  out  the  preliminaries 
of  peace,  which  were  only  signed  at  Paris  some  months  after  James  Campbell  actually 
saifed,  in  order  altogether  to  discredit  the  assertion  that  there  was  a  ceremony  of 
marriage  at  Edinburgh  before  James  Campbell  sailed  for  America.  But  the  Lord 
Ordinary  does  not  think  that  the  inaccuracies  referred  to  materially  affect  the  value 
of  Eliza  Blanchard*s  assertion  on  that  subject,  if  it  is  otherwise  entitled  to  weight. 
Assuming  that  a  marriage  ceremony  had  actually  taken  place  in  1781,  before  the 
parties  went  to  America,  it  does  not  seem  a  formidable  inaccuracy  that  the  lady  should 
in  1807  have  made  a  mistake  of  one  year  in  regard  to  the  date.  And  though  the 
fleet  in  which  they  sailed  could  not  have  carried  out  the  preliminaries  of  peace,  it  is 
matter  of  history,  and  is  proved  by  evidence  in  this  cause,  that  peace  was  then  immin- 
ent. From  a  despatch  from  Sir  Guy  Carleton,  commander  of  the  British  forces  in 
America,  recovered  from  the  records  of  the  Colonial  Office,  it  appears  that,  on  5th 
June  1782,  the  Earl  of  Shelbume  addressed  a  letter  to  Rear- Admiral  Digby  and  him 
as  commissioners  of  peace.  It  is  shewn  by  the  log  of  the  Renown  convoying  ship, 
that  when  this  letter  was  despatched  by  the  Secretary  of  State,  the  fleet*  in  which 
James  Campbell  sailed  was  at  anchor  at  St.  Helens,  and  it  was  afterwards  at  anchor 
in  Torbay,  and  in  constant  communication  with  the  shore,  from  the  11th  to  the  17th 
of  the  same  month.  Before  it  left  the  coast,  the  Act  to  empower  the  King  to  conclude 
a  peace,  which  received  the  royal  assent  on  19th  Jime,  must  have  been  in  progress 
through  Parliament,  It  is  thus  highly  probable  that  the  fleet  carried  to  Halifax  such 
news  in  regard  to  the  coming  peace  as  may  not  unnaturally  have  suggested  the 
inaccurate  language  on  that  point  in  the  letter  to  the  War  Office  in  1807.  If  Eliia 
Blanchard  actually  went  to  America  with  James  Campbell,  which  the  Lord  Ordinair 
thinks  cannot  be  doubted,  and  wished  to  represent  falsely  that  they  were  married 
before  going  out,  she  could  have  no  object  in  falsifying  the  date  when  they  sailed, 
unless  she  could  have  placed  it  after  the  death  of  Christopher  Ludlow.  The  Lord  Ordin- 
ary considers  the  error  as  to  the  date  to  have  been  an  unintentional  mistake,  which 
does  not  seriously  affect  any  credit  otherwise  due  to  the  statement  that  there  was  a 
ceremony  of  marriage  at  Edinburgh  in  the  month  of  September,  before  James  Camp- 
bell sailed. 

"  In  addition  to  the  statement  in  these  letters,  there  is  evidence  that  Eliza  Blan- 
chard afterwards  mentioned  in  conversation  that  she  had  lost  her  marriage  certificate 
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g)7]  The  parties  acquiesced, 
his  rerised  case,  the  advocator  argued ;— The  argument  would  be  con-[898]-fined 

in  America.  The  first  witness  who  gives  evidence  on  this  point  is  Mrs.  Small,  an  old 
lady  of  eighty,  the  sister  of  Eliza  Blanchard's  daughter-in-law,  Mrs.  W.  J.  Lambe 
Campbell.  She  says,  *  old  Mrs.  Campbell,  W.  J.  L.  Campbeirs  mother,  was  a  widow 
when  I  first  knew  her.  I  have  heard  her  speak  of  her  husband,  Mr.  Campbell.  James 
was  his  name.  He  used  to  be  spoken  of  as  a  military  man,  I  think  as  a  major.  I 
do  not  remember  of  old  Mrs.  Campbell  telling  me  where  she  was  married  to  Mr.  Camp- 
bell. I  had  very  little  conversation  with  her  on  the  subject,  but  I  recoUect  of  her 
regretting  that  she  had  lost  some  papers  which  would  have  been  of  use  to  her  as  a 
soldier's  wife.  Interrogated,  depones,  I  understood  [898]  the  papers  she  had  lost 
related  to  her  marriage  with  Mr.  Campbell,  but  I  knew  nothing  of  that  marriage. 
She  said  she  had  lost  the  papers  with  baggage  when  she  was  abroad  somewhere.  I 
think  she  said  she  had  been  in  Halifax,  America.'  The  only  other  witness  on  this 
point  is  W.  C.  B.  Annesley,  son  of  Susannah  Sophia  Campbell,  the  daughter  of  James 
Campbell,  who  was  bom  at  Gateshead  in  1789.  The  witness  when  examined  was 
thirty-two  years  of  age,  and  his  mother  had  died  nine  or  ten  years  before.    He  says, 

*  I  never  heard  my  mother  speak  of  my  grandmother's  marriage  with  Captain  Camp- 
bell, but  I  have  heard  her  say  that  my  grandmother's  marriage  certificate  had  been 
lost  somehow  or  other.    I  don't  remember  how.* 

"  In  considering  the  effect  due  to  Eliza  Blanchard's  letters  to  the  War  OflSce,  and  to 
Lord  Breadalbane,  it  is  proper  to  keep  in  view  the  position  in  which  she  then  stood 
in  regard  to  her  claim  as  tne  widow  of  James  Campbell.  The  Lord  Ordinary  holds 
it  to  be  proved  that  she  had  eloped  with  James  Campbell  in  the  beginning  of  1781. 
And  he  thinks  that  the  letters  and -subsequent  statements  to  her  friends,  taken  along 
with  the  other  evidence  in  the  case,  clearly  establish  the  fact  that  she  was  in  America 
with  him.  She  returned  to  this  country  with  him  in  the  Prince  of  Orange  transport, 
in  1784,  and  her  name  appears  in  the  ship's  papers  as  one  of  the  women  of  the  party 
who  were  victualled  on  board  at  the  public  charge.  Though  the  paprs  of  the  trans- 
port in  which  he  sailed  to  Halifax  have  not  been  recovered,  it  is  hignly  probable  that 
she  went  out  in  the  same  vessel,  in  the  same  way  as  she  returned.  The  fact  that  she 
had  been  with  him  to  America  could  hardlv  have  been  unknown  to  Lord  and  Lady 
Breadalbane,  with  whom  she  stated  she  had  frequently  dined  while  her  husband  was 
in  his  Lordship's  regiment ;  and  according  to  the  case  of  the  advocator,  it  was  well 
known  to  any  of  the  Glenfalloch  family,  to  whom  Lord  Breadalbane  might  have 
referred.  The  evidence  of  the  same  fact  was  accessible  to  the  War  OflSce  in  public 
documents,  or  by  reference  to  the  regimental  authorities.  The  Secretary  at  War 
might  be  expected  to  require  evidence,  or  at  least  a  statement  of  a  regular  marriage, 
and  she  had  strong  inducements,  both  for  the  sake  of  her  reputation,  and  the 
success  of  her  application,  to  assign  to  it  a  date  prior  to  her  visit  to  America 
with  her  alleged  husband.  It  is  proper  to  notice  precisely  what  followed  upon 
her  application.  There  is  a  notandum  on  the  back  of  her  letter,  which  is  proved  to 
be  written  by  an  oflficer  in  the  War  OflSce  : — *  If  the  Secretary  at  War  will  dispense 
with  her  marriage  certificate,  I  conclude  she  is  eligible.'  Afterwards,  Mr.  Moore  of  the 
War  OflSce  wrote  to  her,  that  on  her  transmitting  a  certificate  from  Lord  Breadalbane, 
and  from  the  minister  and  churchwardens  of  her  parish,  *  of  the  belief  *  of  her  marriage, 
the  case  would  be  taken  into  consideration.  This  letter  she  transmitted  to  Lady  Bread- 
albane, requesting  her  to  intercede  with  her  husband  to  give  the  certificate  required, 
or,  as  she  expresses  it,  *  just  to  say  he  believe  me  to  be  wife  of  Qr.-Master  James  Camp- 
bell.'   Lord  Breadalbane  then  gave  a  certificate,  which  is  just  in  the  terms  required : — 

*  This  is  to  certify  that  I  have  reason  to  believe  that  the  bearer,  Mrs.  Campbell,  is  wife  of 
the  late  James  Campbell,'  &c.  Along  with  this  certificate  she  produced  an  aflSdavit  by 
herself,  that  *  she  was  lawfully  married  to  James  Campbell.'  This  aflSdavit  is  filled 
up  on  a  form  issued  by  the  War  OflSce,  and  it  does  not  state  the  time  or  place  of  the 
marriage.  Prefixed  to  it  is  a  certificate,  which,  in  the  ordinary  case,  should  have  been 
signed  by  the  colonel  and  the  pay-agent.  It  is  only  signed  by  the  agent,  there  being 
a  reference  to  the  separate  certificate  of  Ijord  Breadalbane,  as  colonel.  In  this  docu- 
ment the  agent  certifies  that  the  parties  were  married  *on  the  14th  Septr.  1783.' 
This  is  the  only  notice  as  to  the  precise  day  of  the  marriage,  14th  September,  while  the 
year  in  which  \%  is  ^V^  to  have  taken  place,  1783,  is  inconsistent  with  the  statement 
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to  the  question — Whether  James  Campbell  was  lawfully  married  to  the  respondent's 
grandmother,  Eliza  Maria  Blanchard,  assuming  that  his  [899]  connection  with  her 
began  when  she  was  the  wife  of  Christopher  Lumow. 

in  the  letter  to  the  War  Office,  which  had  made  it  1782,  and  is  two  years  later  than 
the  time  when  the  parties  could  have  been  in  Edinburgh  before  going  to  America. 
The  agent  who  signed  the  document  in  London  must  have  proce^ed  on  Eliza 
Blanchard's  statement  to  Iiim ;  but  the  palpable  inaccuracy  of  the  certificate 
indicates  that  it  was  only  a  for{899}-nial  compliance  with  the  requirements  of 
the  War  Office.  The  oath  by  Eliza  Blanchard  does  not  assign  any  time  or  place  to 
the  marriage. 

"  The  Lord  Ordinary  does  not  think  that  much  weight  can  be  attached  to  the 
unsupported  statement  by  the  lady  of  a  ceremony  of  marriage  in  1781,  made  when  she 
may  nave  thought  it  necessary  to  assert  the  existence  of  a  regular  marriage,  and,  at 
least,  extremely  desirable  to  assign  to  it  a  date  prior  to  their  going  to  America.  With 
such  obvious  motives  to  give  a  false  account  of  the  date  and  manner  of  the  marriage, 
the  Lord  Ordinary  thinks  that  much  credit  cannot  be  given  to  her  mere  assertion, 
brought  forward  now,  when  the  means  of  testing  its  truth  have  long  disappeared. 
The  alleged  fact  is  improbable  in  itself,  and,  if  it  had  been  true,  some  corroborative 
evidence  might  have  been  expected  in  support  of  it.  It  is  remarkable  that  the  only 
persons  whom  she  names  as  being  cognisant  of  the  marriage  ceremony  are  Mr.  Mac- 
gregor,  the  clergyman,  and  Ensign  Willox,  both  of  whom  she  at  the  time  knew,  and 
stated  to  be  dead.  Search  has  been  made  in  the  registers  of  proclamations  of  banns 
or  of  marriages  for  the  parishes  composing  both  Edinburgh,  where  the  marriage  was 
stated  to  have  taken  place,  and  Glasgow,  from  whence  the  parties  must  have  recently 
come.  But  none  of  them  contain  any  entry  in  -regard  to  them.  It  was  quite  an 
irregular  act  on  the  part  of  the  clergyman,  if  he  celebrated  the  marriage  without  having 
a  certificate  of  the  proclamation  of  banns.  The  advocator  referred  to  Jolly  v.  Macgregor, 
3  W.  &  S.,  as  shewing  the  irregularity  which  formerly  prevailed  in  regard  to  such  certi- 
ficates. But  from  what  appears  there,  and  it  is  in  accordance  with  what  the  Loid 
Ordinary  has  always  understood,  the  granting  of  a  certificate  uniformly  led  to  an  entiy 
in  the  register.  The  absence  of  such  an  entry  in  the  present  case  increases  the  im- 
probability that  the  parties  committed  bigamy  by  going  through  a  ceremony  of  marriage 
in  1781.  In  the  ordinary  case,  such  statements  in  writing  made  by  the  alleged  wife 
during  her  life  may  be  of  some  importance  in  a  question  as  to  the  legitimacy  of  her  chil- 
dren arising  after  her  death.  But  they  are  not  received  as  her  testimony,  and  oould 
not  be  founded  on  to  prove  the  truth  of  the  fact  stated  by  her.  They  are  important 
only  as  facts  in  the  history  of  the  case,  because  it  may  be  assumed  that  she  would  correctly 
represent  the  facts  on  which  she  founded  her  claim  to  the  sMiis  of  a  wife.  In  the  present 
case,  where  probably  both  parties,  for  obvious  reasons,  all  along  concealed  the  true 
date  of  their  marriage,  and  Eliza  Branchard  continued  to  have  the  same  motives  to  do 
so,  the  Lord  Ordinary  doubts  the  competency  of  the  evidence,  and,  at  all  events,  he 
thinks  it  is  quite  insufficient. 

"  It  is  undoubtedly  some  confirmation  of  Eliza  Blanchard's  written  statements 
when  she  was  applying  for  her  pension,  that  the  afterwards  spoke  of  the  loss  of  her 
marriage  certificate  in  America,  when  she  had  not  the  same  object  for  making  an  exjJicit 
statement  as  to  the  time  and  place  of  her  marriage.  But  having  once  done  so,  it  was 
natural  that  she  should  adhere  to  the  story  which  she  had  told,  and  the  evidence  as  to 
what  she  said  on  the  subject  is  so  vague  as  to  give  no  additional  light  in  regard  Ui  it. 
Upon  the  whole,  the  Lord  Ordinary  thinks  that  this  alleged  ceremony  of  marriage 
is  not  proved  to  have  taken  place. 

"  (2)  But  whether  there  was  a  ceremony  of  marriage  in  1781  or  not,  the  advocat-or 
maintains  that  the  connection  having  been  illicit  at  its  commencement,  it  must  be  held 
to  have  continued  to  be  so,  there  being  no  evidence  of  any  marked  change  in  its  char- 
acter. In  support  of  this  proposition,  he  refers  to  the  doctrine  laid  down  in  the  House 
of  Lords  in  the  case  of  Cunningham  v.  Cunningham  (the  Balbougie  case),  2  Dow,  482 ; 
and  both  in  this  Court  and  in  the  House  of  Lords,  in  the  case  of  Lapsley  v.  Grierson, 
8  D.  34, 1  CI.  &  R,  2d  Series,  498,  and  more  fully  reported  in  20  Scot.  Jur.  360.  There 
can  be  no  doubt  of  the  soundness  and  authority  of  the  rule  laid  down  in  these  cases. 
In  the  case  of  Cunningham,  Lord  Eldon  said—*  The  presumption  was  in  favour  of  the 
legality  of  the  connection ;  but  where  it  clearly  appeared  that  it  was  at  first  illicit,' 
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[900]  1-  The  onus  lay  upon  the  respondent  of  proving  that  his  grandfather  and 
grandmother  were  married. 

'  such  a  connection  was  likely  to  continue  illicit.'  In  the  ca^e  of  Lapsley,  Lord  Justice- 
ClerkHopesaid — *  I  hold  the  doctrine  of  law  laid  down  in  the  Balbougie  case  in  the  House 
of  Lords,  to  be  of  general  appUcation  in  all  such  cases,  and  to  be  of  the  very  highest 
importance,  viz.,  that  when  the  origin  [900]  of  the  connection  and  cohabitation  is  illicit, 
and  when  it  is  not  known  at  what  time  it  became  lawful,  there  is  no  presumption  in 
favour  of  a  change — that  is,  of  marriage — but  the  reverse.  The  presumption  is  against 
any  change,  when  no  acts  occurred  to  evince  or  mark  any  change,  or  prove  mutual 
consent  to  an  entire  change  in  the  character  of  that  whioh  at  one  time  did  not  make 
marriage.'  In  that  case  it  was  held  to  be  proved,  that  for  some  years  after  the  parties 
began  to  cohabit  in  Glasgow,  the  woman  had  a  husband  alive  in  America.  With  refer- 
ence to  that  state  of  facts.  Lord  Cottenham  said  (20  Scot.  Jur.  363) — *  We  have  co- 
habitation commencing  at  a  time  when  there  could  have  been  no  marriage.  There 
could  not  only  have  been  no  ceremony  of  marriage,  but  there  could  have  been  no  in- 
tention of  a  contract  of  marriage — which  is  assumed  from  the  fact  of  the  subsequent 
cohabitation  and  dealing  with  each  other  as  husband  and  wife.  Then,  the  only  part 
of  the  case  which  remains  is  this  :  Supposing  William  Paul  actually  to  have  been  dead, 
is  there  any  evidence  to  shew  that  the  parties  subsequently  altered  their  mode  of  conduct 
towards  one  another  1 '  Lord  Campbell  said — *  While  the  pursuers  here  rely  upon  a 
marriage  by  habite  and  repute,  on  the  other  side  the  rule  of  the  marriage  law  of  Scot- 
land is  brought  forward— which  is  not  disputed — namely,  that  a  connection,  which 
in  its  origin  was  illicit,  shall  be  presumed  to  continue  illicit  until  there  be  clear  evidence 
of  the  nature  of  it  having  been  changed.  This  was  established  by  this  House  in  the 
Balbougie  case,  and  must  be  considered  as  a  clearly  established  maxim  of  the  marriage 
law  of  Scotland.* 

"  In  neither  of  the  cases  of  Cunningham  or  Lapsley  wa^  it  held  that  there  was 
sufficient  evidence  of  cohabitation  as  husband  and  wife,  or  that  a  clear  and  undivided 
habite  and  repute  was  proved,  both  of  which  are  necessary  elements  to  establish  the 
existence  of  a  marriage  in  this  way.  There  was  therefore  no  necessity  to  apply  this 
doctrine,  or  to  define  its  application  to  the  varying  circumstances  of  different  cases. 
The  present  case  is,  in  the  opinion  of  the  Lord  Ordinary,  essentially  different  from  either 
of  them,  in  so  far  as  there  is  evidence  of  complete  cohabitation  as  husband  and  wife 
from  1793  to  1806,  and  of  complete  habite  and  repute  during  the  same  period.  The 
question  is,  whether  the  legal  effect  of  these  concurring  elements,  as  evidence  of  a 
marriage,  is  destroyed  by  the  fact  that  the  parties  carried  on  an  adulterous  intercourse 
from  1781  to  1784,  and  continued  that  connection  from  the  death  of  Ludlow  in  1784 
till  1793  in  England,  where  marriage  could  not  be  contracted  without  a  regular  celebra- 
tion. The  Loni  Ordinary  is  of  opinion  that  the  application  of  the  unquestionable 
doctrine  founded  upon  by  the  advocator  must  be  greatly  modified  in  such  a  case,  where 
the  reputation  of  marriage  has  existed,  and  the  status  been  enjoyed  without  challenge 
for  so  long  a  period.  In  this  aspect  of  the  case,  it  involves  the  setting  one  presumption 
against  another, — the  presumption  that  a  connection  which  was  illicit  when  it  began 
must  be  held  to  have  continued  on  that  footing,  against  tlie  presumption  that  a  marriage 
which  has  been  reputed  to  exist  since  the  end  of  last  century  must  be  held  to  have  been 
actually  contracted.  In  such  a  case,  the  circumstances  for  and  against  each  of  these 
presumptions  must  be  separately  weighed  before  effect  can  be  given  to  the  one  in 
opposition  to  the  other. 

"  But  it  appears  to  the  Lord  Ordinary  that  the  facts  of  this  case  do  not  give  room 
for  the  presumption  arising  from  the  illicit  origin  of  the  connection.  The  mere  fact 
that  the  intercourse  of  the  parties  was  originally  illicit  must  have  occurred  in  the  great 
majority  of  cases  in  which  marriage  has  oeen  established  by  cohabitation  and  habite 
and  repute.  In  such  a  case,  the  cohabitation  will  of  itself  ordinarily  mark  the  transi- 
tion from  illicit  to  matrimonial  connection.  Where  a  woman  has  lived  with  a  man 
obviously  as  his  mistress,  and  is  afterwards  placed  by  him  at  the  head  of  his  family, 
and  they  live  to  all  appearance  as  husband  and  wife,  there  is  just  the  marked  change 
which  is  desiderated  in  the  judicial  opinions  referred  to.  In  the  present  case,  it  appears 
to  the  Lord  Ordinary  that  this  state  of  complete  cohabitation  is  proved  to  have  existed 
along  with  habite  and  repute,  from  1793  downwards.  The  question  is,  whether  it  can 
be  carried  back  by  the  evidence,  or  by  legitimate  presumption,  to  an  earlier  period, 
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[901]  It  was  important  to  attend  to  the  position  of  the  parties  in  Court.  Both 
petitioners  were  in  petitorio ;  each  was  claiming  to  be  served  heir,  [902]  and,  to  entitle 

when  there  could  be  no  marriage.  There  does  not  appear  to  be  any  ground  for  a  pre-* 
sumption  that  [901]  because  after  1793  James  Campbell  and  Eliza  Blanchard  lived 
together  apparently  as  husband  and  wife,  they  must  have  done  so  before  that  time  also. 
If  nothing  had  been  discovered  as  to  the  history  of  Eliza  Blanchard,  and  the  connection 
between  her  and  James  Campbell  before  1793,  they  being  first  traced  together  at  that 
time,  the  subsequent  cohabitation  and  habite  and  repute  must  have  been  held  to 
establish  the  fact  of  their  marriage.  But  if  what  is  known  of  their  previous  connection 
is  merely  an  illicit  intercourse,  as  between  a  man  and  his  mistress,  or,  as  Lord  Eldon  termed 
it,  in  the  case  of  Cunningham,  *  cohabitation  as  man  and  woman,'  as  distinguished 
from  cohabitation  as  husband  and  wife,  it  cannot  prevent  the  effect  of  the  subsequent 
cohabitation  and  habite  and  repute. 

"  In  the  present  case,  the  earlier  intercourse  was  certainly  illicit,  because  the  woman 
was  not  free  to  marry.  But  the  Lord  Ordinary  does  not  think  that  there  is  evidence 
or  ground  for  a  presumption  that  it  took  place  in  the  way  of  cohabitation  apparently 
as  husband  and  wife,  or  that  it  gave  rise  to  a  habite  and  repute  of  marriage.  To  a 
great  extent  there  is  an  entire  bUnk  in  the  evidence  as  to  the  history  and  aspect  of 
the  connection  during  this  period.  The  only  facts  ascertained  are,  that,  being  a  married 
woman,  Eliza  Blanchard  eloped  with  James  Campbell,  probably  in  January  1781; 
that  she  was  in  America  with  him,  and  that  they  returned  to  this  country  in  the  same 
transport,  she  bearing  his  name,  in  1784 ;  that  Ludlow  died  a  short  time  before  their 
return,  and  that  she  bore  three  children  to  James  Campbell  in  England,  which  were 
baptised  as  his  children,  and  apparently  as  legitimate.  The  fact  that  she  was  entered 
as  one  of  the  women  of  the  party  of  the  40th  Regiment  on  the  voyage  home,  is  evidence 
that  on  that  occasion  she  passed,  or  was  passed  off  as  his  wife ;  but  as  an  isolated  fact, 
it  cannot  go  further,  though  it  may  acquire  importance  by  being  connected  with  other 
facts  in  the  case. 

"  There  is  no  evidence,  except  her  assertion  in  1807,  that  the  parties  were  together 
in  Scotland  in  1781.  The  extreme  probability  of  this  fact  may  make  up  for  the  want 
of  evidence,  but  it  remains  true  that  there  is  no  information  whatever  as  to  how  they 
lived  at  this  time.  It  does  not  appear  whether  they  lived  together,  and  it  seems  most 
probable  that  in  Glasgow,  a  place  where  he  must  have  been  known,  they  did  not  at 
that  time  openly  cohabit.  A  letter  dated  1st  December  1781, — that  is,  a  few  week 
after  James  Campbell  left  Scotland,  and  after  the  date  of  the  alleged  celebration 
of  marriage  in  Edinburgh, — from  his  father,  William  Campbell  of  Glenfalloch,  to  his 
son  William,  in  Jamaica,  contains  minute  information  as  to  the  incidents  which  had 
taken  place  in  the  family  for  a  considerable  period,  including  the  marriage  of  a  daughter 
in  December  1780.  But  there  is  no  mention  of  James's  marriage,  or  of  anything 
connected  with  Eliza  Blanchard.  The  only  notice  of  James  is — '  Jamie  is  somewhere 
in  England  ;  I  heard  from  him  lately ;  he  was  then  weU.'  It  is  impossible  to  suppose 
that  when  his  father  wrote  thus,  he  believed  him  to  have  been  recently  married,  and 
it  seems  improbable  that  he  then  knew  anything  of  the  connection  which  he  had  formed. 

"  The  letter  from  Colin  Campbell  to  his  brother  Duncan,  already  referred  to,  is 
founded  on  as  shewing  matters  in  a  different  light  after  the  parties  hatd  gone  to  America. 
It  is  dated  Glasgow,  7th  September  1783.  Colin  then  writes  to  his  brother.'—*! 
had  a  long  letter  from  James  lately  from  Halifax ;  he  and  Mrs.  Campbell  are  both 
well.  He  does  not  mention  having  any  increase  in  his  family;  and,  for  anything 
I  know,  they  consist  of  no  more  than  himself  and  his  wife,  who  I  never  saw,  but  she 
is  exceeding  well  spoke  of. '  This,  along  with  the  entry  in  the  list  of  passengers  victuaUed 
in  the  transport,  constitutes,  apart  from  the  lady*s  statement,  a  quarter  of  a  century 
later,  the  whole  evidence  that  EUza  Blanchard,  who  was  then  the  wife  of  Christopher 
Ludlow,  passed  in  America  as  the  wife  of  James  Campbell.  But  there  may  be  noticed, 
along  with  it,  a  document  of  later  date,  applicable  to  the  period  between  their  return 
to  England  and  their  coming  to  Scotland  on  his  appointment  to  the  Fencibles  in  1793. 
This  is  a  document  of  a  very  peculiar  nature,  and  it  is  doubtful  to  what  extent  it  can 
bo  received  as  competent  evidence,  even  as  to  family  events  of  old  date,  in  a  case  of 
pedigree.  It  purports  to  be  a  note  for  Messrs.  John  Campbell  and  George  Andrew, 
the  law-agents  of  William  Campbell  of  GlenfaUoch,  in  reference  to  contem|dated 
changes  [902]  on  his  deed  of  entail.     It  is  proved  to  be  in  the  handwriting  of  his  son 
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him  to  succeed,  was  bound  to  prove  his  case  to  the  satisfaction  of  the  Court.  It  was 
necessary  for  the  respondent  to  prove  [903]  that  he  was.  by  lawful  descent  the  grandson 

Archibald,  and  it  bears  the  date  of  December  1786.  After  stating  reasons  for  excluding 
Colin,  the  eldest  son,  and  his  issue  by  a  marriage  of  which  his  father  disapproved, 
the  paper  proceeds : — *  Glenfalloch  is  equally  determined  to  exclude  the  issue  of  James, 
his  second  son,  by  his  present  wife,  on  account  of  the  uncertainty  of  her  family  or 
connections,  which  cannot  be  supposed  respectable,  or  in  any  degree  proper,  as  he  has 
all  along  declined  giving  any  further  account  of  her  than  that  she  is  his  wife.*  It  does 
not  appear  that  this  document  was  ever  transmitted  to  the  agents  for  whom  it  was 
intended,  and  the  changes  on  the  entail  to  which  it  refers  were  never  made.  At  the 
utmost,  this  document  could  only  shew  that  at  that  date  information  had  reached 
the  family  that  James  was  married,  either  conveyed  by  himself,  or  not  denied  by  him 
when  asked  in  regard  to  it.  But  it  does  not  appear  that  any  of  the  family  had  ever 
seen  his  alleged  wife,  or  knew  the  footing  on  which  they  lived  together.  If  the  paper 
is  evidence  of  the  feeling  of  the  family  at  Glenfalloch  it  strongly  discountenances  the 
idea  that  she  had  ever  visited  there  before  its  date,  or  was  likelv  to  be  received  there 
in  the  life  of  the  father.  The  letter  of  Colin  in  1783  is  equally  unsatisfactory.  It 
does  not  appear  when  or  how  he  had  heard  of  the  supposed  marriage,  or  whether 
James  had  first  mentioned  it  to  him,  or  he  had  written  to  James  on  the  subject.  All 
that  appears  is,  that  James  had  said  that  '  he  and  Mrs.  Campbell  were  both  well ' ; 
but  whether  this  was  in  answer  to  an  inquiry  does  not  appear ;  and  it  is  as  likely  that 
it  was  so  as  not.  To  judge  of  the  importance  of  this  as  a  communication  from  James, 
it  would  be  necessary  to  know  the  terms  in  which  it  was  conveyed.  A  soldier  in  answer- 
ing a  man  inquiring  for  the  health  of  a  woman  well  enough  known  to  be  his  mistress 
might  be  quite  readily  either  to  give  her  his  name,  or  acquiesce  in  it  when  given  to  her 
by  his  correspondent.  At  the  date  of  this  correspondence  a  serious  assertion  by  James 
C^unpbell  that  she  was  his  wife  would  have  been  a  gross  falsehood ;  while  it  was  not 
at  all  improbable  that  an  officer  keeping  a  mistress,  especially  if  she  was  the  wife  of 
another  man,  which  was  the  actual  fact  in  this  case,  should  have  allowed  her  to  use 
his  name,  without  meaning  to  hold  out  to  the  world  that  she  was  his  wife.  It  is  not 
unimportant  to  notice  that  the  entail  of  Glenfalloch,  in  which  James  Campbell  and 
the  heirs-male  of  his  body,  were  called  to  the  succession  after  Colin,  and  the  heirs  of 
his  body,  was  executed  by  their  father  on  30th  August  1784,  nearly  a  year  after  the 
date  of  this  letter  of  Cohn,  and  was  recorded  in  the  Kegister  of  Entails  on  9th  August 
1785,  a  year  later.  If  the  note  as  to  alterations  on  the  entail  represents  the  feeUng 
of  the  father,  it  seems  probable  that  he  had  not  heard  of  the  supposed  marriage  when 
he  made  or  when  he  recorded  the  entail. 

There  is  no  evidence  whatever  that  any  of  the  Glenfalloch  family  ever  saw  Eliza 
Blanchard,  or  had  any  communication  with  her,  before  1793 ;  or  that  they  had  anv 
opportunity  of  judging  of  the  footing  on  which  James  Campbell  and  she  cohabited, 
or  whether  they  were  married  or  not.  For  anything  that  appears,  the  majority  of 
them  may  not  have  heard  of  a  marriace  at  this  time,  or  may  have  entirely  disbelieved 
it.  Those  of  them  who  believed  it  did  not  so  on  their  own  knowledge  of  the  way  in 
which  the  parties  cohabited,  but  on  information  that  the  parties  were  married,  whether 
derived  from  James  Campbell  or  from  other  persons  is  of  no  consequence,  which  was 
entirely  false.  Their  belief  of  the  marriage  is,  therefore,  no  evidence  that  the  parties 
cohabited  together  at  that  time  as  man  and  wife,  as  they  did  afterwards  in  Scotland. 

"  The  proper  witnesses  on  that  subject  would  have  been  the  officers  of  the  40th 
Regiment  and  their  wives  ;  but  there  is  no  evidence  that  Eliza  Blanchard  was  received 
among  them  as  a  married  woman,  or  that  it  was  even  attempted  to  pass  her  off  as  such 
in  the  regiment.  Nothing  whatever  is  known  of  the  mode  of  life  of  James  Campbell 
while  he  was  in  America.  It  does  not  even  appear  where  he  was  during  that  time, 
whether  at  Halifax,  the  place  to  which  he  sailed,  and  whence  he  returned,  or  elsewhere ; 
whether  he  was  in  garrison  or  moving  about  on  active  service ;  whether  Eliza  Blanchard 
accompanied  him  when  he  moved ;  and  whether,  when  stationary,  he  lived  as  an 
unmarried  man  in  barracks,  or  elsewhere  with  her.  The  Lord  Ordinary  thinks  there 
is  nothing  in  the  case  to  exclude  the  supposition  [903]  that  when  James  Campbell 
left  the  regiment  in  1785  his  brother  officers  looked  upon  the  woman  whom  he  carried 
to  America,  and  may  have  allowed  to  use  his  name  there,  as  only  his  mistress.  For 
anything  that  appears,  the  unpleasantness  of  his  position  in  this  respect,  and  the 
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of  James  Campbell,  and  in  doing  so,  he  must  satisfy  the  mind  of  the  Court  that  his 
grandfather  [904]  ^^  grandmother  were  in  point  of  fact  married.    The  respondent 

impossibility,  even  after  Ludlow's  death,  of  improving  it  in  the  regiment,  where  she 
had  been  known  as  his  mistress,  may  have  been  a  motive  for  his  leaving  the  army 
so  early  in  life,  in  1785.  It  can  hardly  be  maintained  that  the  respondent  is  called 
upon,  at  this  distance  of  time,  to  prove  that  the  conduct  of  the  parties  was  not  such 
as  to  create  a  false  belief  on  the  subject,  or  that  that  belief  was  not  entertained.  If 
a  false  belief  of  the  marriage  was  not  created  in  the  regiment,  it  cannot  be  said  that  there 
was  not  a  marked  di£ference  on  the  character  of  their  intercourse  between  that  time 
and  the  period  of  their  subsequent  residence  in  Scotland. 

"  The  evidence  throws  as  little  light  upon  the  life  of  the  parties  between  their 
return  to  this  country  and  1793,  as  during  their  stay  in  America.  There  is  no  evi- 
dence whatever  as  to  where  Eli^a  Blanchard  was,  or  how  she  lived  before  the  birth 
of  her  eldest  daughter— that  is,  for  a  period  of  fifteen  months.  It  may  be  plausibly 
conjectured  that  she  was  generally  at  or  near  the  place  where  James  Campbell  was 
quartered,  but  that  is  mere  conjecture  ;  and  it  cannot  be  ascertained  whether  he  lived 
in  barracks,  occasionally  visiting  Eliza  Blanchard,  or  Uved  in  lodgings  with  her.  After 
this  interval,  the  history  of  both  of  them  is  still  more  obscure,  until  he  joined  the 
Fencibles  in  1793.  The  only  thing  positively  known  of  his  motions  during  that  time 
is,  that  he  was  at  Glenfalloch  in  July  1785  and  November  1786,  with  no  presumption, 
but,  as  the  Lord  Ordinary  thinks,  quite  the  reverse,  that  she  was  there  with  him. 
It  also  appeals  that  they  had  two  children  baptised  at  Gateshead  on  20th  Januarv 
1788  ana  6th  October  1789,  leading  to  the  probable  inference  that  they  were  both 
born  there,  and  that  their  mother  at  least  resided  there  durine:  the  interval  between 
the  two  births.  It  does  not  appear  whether  James  Campbeu  Hved  with  her  there 
during  that  period,  or  only  visited  her  occasionally.  And  there  is  no  evidence  that 
his  friends  even  knew  where  she  was  then  living. 

**  If  the  parties  had  been  all  along  subject  to  the  marriage  law  of  Scotland,  and 
the  question  had  been,  whether  there  was  evidence  of  cohabitation  and  habite  and 
repute  to  have  established  the  existence  of  a  marriage  as  on  1st  January  1793,  the 
Lord  Ordinary  cannot  doubt  that  the  proof  must  have  been  held  to  have  failed.  As 
little  can  he  doubt  that,  if  the  sole  question  as  to  the  marriage  in  this  case  were,  whether 
there  is  sufficient  proof  of  habite  and  repute  after  1793,  the  marriage  must  have  been 
held  to  be  established.  It  appears  to  him  that  the  strength  of  the  advocator's  case 
lies  entirely  in  the  fact  that  the  connection  was  certainly  illicit  at  first,  and  the  absence 
of  proof  that  the  parties  did  not  cohabit  in  exactly  the  same  way  then  as  after  they  came 
to  Scotland.  The  Lord  Ordinary  cannot  hold  that  the  well-established  principle  that 
where  the  connection  was  illicit  in  its  earUer  stage,  it  will  be  presumed  to  have  con- 
tinued to  be  so,  unless  there  was  a  marked  change  in  the  conduct  of  the  parties,  involves, 
as  a  corollary,  the  presumption  that  where,  in  the  later  stage,  there  has  been  compld^ 
cohabitation  and  habite  and  repute,  it  must,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  that  the  cohabitation  was  equally  complete  from  the  beginning  of  the 
connection.  Certainly  no  such  doctrine  was  or  could  be  established  in  the  cases  of 
Cunningham  and  Lapsley,  in  both  of  which  the  evidence  appUed  as  much  to  the  earUer 
as  to  the  later  period  of  the  alleged  cohabitation^  In  Lapsley  v.  Grierson,  which  has 
most  in  common  with  the  present  case,  the  parties  had  Uved  together  in  Glasgow, 
in  the  same  way  from  the  beginning  of  their  intercourse  till  the  death  of  the  man. 
The  evidence  as  to  the  earlier  period,  when  the  woman's  husband  was  ahve,  was  as 
distinct  as  in  regard  to  the  later  years,  when  they  were  free  to  marry ;  and  the  judg- 
ment proceeded  upon  the  view  that  there  was  no  change  on  the  character  of  the  co- 
habitation. The  present  case  would  have  been  similar  if  Ludlow  had  been  still  alive 
during  the  earlier  years  of  James  Campbell's  service  in  the  Fencibles.  The  Lord 
Ordinary  is  of  opinion  that  to  invalidate  the  legal  effect  due  to  such  cohabitation  and 
habite  and  repute  as  is  proved  in  the  present  case  after  1793,  it  was  necessary  for  the 
[904]  party  challenging  the  marriage  to  shew,  either  by  direct  evidence  or  presump- 
tively, that  the  same  complete  cohabitation  prevailed  when  no  marriage  could  exist. 
And  he  thinks  that  the  advocator  has  failed  in  proving  this. 

"  But  the  Lord  Ordinary  is  further  of  opinion  that  there  is  evidence  of  a  material 
change  in  the  character  of  the  cohabitation,  in  the  conduct  of  James  CampbeU  in 
bringing  his  wife  to  Scotland,  introducing  her  to  his  family,  taking  her  to  visit  at 
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had  entirely  forgotten  his  position  as  a  claimant  when  he  maintained  that  the 
[905i  reputed  legitimacy  of  his  father  was  enough  to  entitle  him  to  assume  as  a  matter 

Glenfalloch,  and  setting  up  house  with  her  in  Edinburgh,  where  they  were  in  sight 
of  his  family;  in  bringing  his  friends  as  witnesses  to  the  baptism  of  his  youngest 
child,  and  intimating  the  death  of  that  child  in  the  Edinburgh  papeis ;  and  in  grant- 
ing her  a  power  of  attorney  to  act  for  him  in  his  absence,  which,  though  executed 
during  his  temporary  absence  in  Gibraltar,  reflects  upon  the  nature  of  the  connec- 
tion both  before  and  after  that  absence.  The  importance  of  this  last  step  is  the  greater, 
that  Mr.  Forman,  the  agent  for  Colin,  then  proprietor  of  Glenfalloch,  was  employed 
to  put  the  document  on  record.  The  inhibition  was  also  a  public  recognition  of  her 
status,  in  which  his  brother  Archibald,  and  their  relative  J.  O.  Brown,  took  part. 
The  Lord  Ordinary  sees  no  reason  to  assume  that  James  Campbell  would  have  done 
all  this,  or  something  analogous,  while  Christopher  Ludlow  was  alive,  or  when  if  he 
was  living  in  iUicit  connection  with  Eb'za  Blanchard  it  was  in  seclusion  in  England. 
It  was  only  when  they  came  to  Scotland,  Ludlow  being  dead,  and  a  marriage  without 
formal  celebration  possible  by  the  law  of  the  country,  that  this  change  took  place. 

"  It  was  lU'ged  with  much  force  of  argument  by  the  counsel  for  the  advocator, 
that  there  being  no  evidence  that  the  parties  ever  heard  of  the  death  of  Christopher 
Ludlow,  it  must  be  assumed  that  they  never  could  intend  to  marry.  But  it  appear^ 
to  the  Lord  Ordinary  that,  in  regard  to  a  fact  of  this  kind,  which  was  not  occult,  and 
which  both  parties  had  a  strong  interest  to  know,  they  must  be  held  to  have  learned 
it,  when  they  acted  a^  they  did  during  their  residence  in  Scotland.  There  is  every 
appearance  that  James  Campbell  resolved,  from  an  early  period,  to  cast  in  his  lot 
with  the  woman  he  had  seduced,  and  make  her  such  reparation  as  was  in  his  power. 
In  these  circumstances,  it  was  most  unUkely  that  they  should  not  have  ascertained 
the  fact  of  her  husband's  death.  It  confirms  this  view,  that  EUza  Blanchard  appears, 
on  going  to  England  immediately  after  James  Campbell's  death,  to  have  visited  her 
son,  Daniel  Ludlow.  His  daughter,  Mrs.  Gilbert,  says  that  the  first  time  she  remembers 
seeing  her  grandmother,  Mrs.  Campbell,  was  visiting  at  Daniel  Ludlow's  in  Hamp- 
shire, when  she  would  be  about  six  or  seven  years  old.  As  she  was  sixty-five  when 
examined  in  1864,  this  would  make  the  visit  about  1806,  the  year  of  James  Campbell's 
death.  She  also  says  that  she  has  heard  her  mother  say  that  ner  grandmother,  Camp- 
bell, had  visited  them  when  she  was  quite  a  child,  but  she  does  not  remember  that  visit. 
If  she  is  correct  in  this,  it  would  seem  to  place  the  first  visit  during  James  Campbell's 
life ;  but  the  Lord  Ordinary  is  disposed  to  think  that  she  is  probably  mistaken  in 
this. 

"  4.  The  view  taken  of  the  case  in  the  preceding  observations,  implies  that  it  is 
not  proved,  and  cannot  be  presumed,  that  a  marriage  had  already  taken  place,  when 
W.  J.  Lambe  Campbell  was  born,  in  1788,  but  that  it  is  established  by  evidence  of 
cohabitation  and  habite  and  repute,  from  1793  downwards,  that  James  Campbell 
and  Ehza  Blanchard  were  then  married.  There  thus  arises  the  question  whether 
W.  J.  Lambe  Campbell  could  be  legitimised  by  the  subsequent  marriage  of  his  parents. 

"  In  considering  this  point,  the  first  thing  to  be  ascertained  is,  what  was  the  domicile 
of  James  CampbeU  in  1788  1  The  Lord  Ordinary  is  of  opinion  that  at  that  time,  and 
throughout  his  whole  life,  he  was  a  domiciled  Scotchman.  He  certainly  had  not 
lost  his  domicile  before  he  retired  from  the  army  in  1 785.  Up  to  that  time  he  had  never 
been  out  of  Scotland,  so  far  as  appears,  except  as  an  oflScer  in  the  King's  service,  on 
duty  with  his  regiment.  The  mere  fact  of  tne  successive  births  in  England  of  what 
in  tne  present  view  of  the  case  were  illegitimate  children,  cannot  afford  any  presump- 
tion or  indication  of  an  intention  to  abandon  his  own  country,  and  settle  permanently 
in  England.  It  is  only  by  connecting  the  births  of  the  chilc&en  with  a  supposed  con- 
tinuous cohabitation  of  the  parties  in  England,  [905]  said  to  be  shewn  by  the  circum- 
stance that  the  children  were  born  there,  that  the  advocator  maintains  there  is  ground 
to  allege  a  change  of  domicile.  But  even  if  continuous  cohabitation  of  the  parties 
in  England  were  proved,  the  Lord  Ordinary  thinks  that,  in  the  circumstances,  and 
with  no  evidence  as  to  any  permanent  occupation,  or  other  permanent  object  to  induce 
James  Campbell  to  abandon  his  Scotch  domicile,  there  are  no  suflScient  grounds  for 
holding  that  he  did  so.  There  is  no  evidence  that  he  ever  adopted  any  fixed  residence 
in  England.  The  birth  of  one  child  at  Devonport,  and  of  two  at  Gateshead,  gives 
no  certain  indication  that  James  Campbell  resided  «kt  these  places,  and  none  as  to  the 
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of  fact,  without  proof,  that  he  was  legitimate,  until  his  illegitimacy  [906]  was  established 
by  proof.    If  the  respondent  were  in  the  position  of  a  person  vested  and  seised,  whose 

length  of  time  which  he  may  have  remained  at  either  of  them.  If  he  resided  for  any 
length  of  time  at  Gateshead,  it  was  probably  for  the  purpose  of  seclusion  in  his  im- 
poverished condition.  All  his  permanent  ties  were  to  Scotland,  and  all  his  prospects 
of  immediate  assistance  or  of  possible  succession  were  there.  During  the  period  in 
question,  he  is  twice  found  at  Glenfalloch ;  and  when  the  Breadalbane  Fencibles  were 
raised,  a  regiment  which  was  only  to  serve  in  Scotland,  except  in  the  event  of  invasion, 
he,  along  with  his  brother  Ck)lin,  got  from  Lord  Breadalbane  a  commission,  which 
took  him  to  Scotland,  and  detained  him  permanently  there  until  the  corps  was  reduced. 
On  the  whole  matter,  the  Lord  Ordinary  is  of  opinion  that  his  residence  in  England, 
to  whatever  extent  it  may  have  gone,  which  cannot  now  be  ascertained,  was  only 
temporary.  Even  if  he  had  died  in  England  before  1793,  it  would  have  required 
evidence  of  an  intention  to  abandon  his  Scotch  domicile  of  origin,  which  has  not  been 
got,  to  have  established  that  he  was  domiciled  in  England  at  the  time  of  his  deatL 
The  law  on  this  point  is  settled,  and  was  distinctly  laid  down  by  Lord  Ck>ttenham  in 
the  case  of  Munro,  1  Rob.  Ap.  606.  Upon  the  evidence  as  it  stands,  the  Lord  Ordinary 
thinks  the  question  of  domicile  is  free  from  doubt. 

**  If  James  Campbell  had  a  Scotch  domicile  when  W.  J.  Lambe  Campbell  was  bom 
in  England,  it  is  clear  upon  the  authorities  that  the  effect  of  the  subsequent  marriage, 
wheresoever  contracted,  was  to  legitimise  the  child  bom  in  these  circumstances.  The 
Lord  Ordinary  does  not  think  it  necessary  to  go  into  an  examination  of  the  cases  on 
this  point.  It  is  sufficient  to  refer  to  the  leading  case  of  Munro  just  mentioned,  and 
the  authorities  there  referred  to. 

**  5.  There  remains  another  and  separate  view  of  the  case.  The  evidence  of  co- 
habitation and  habite  and  repute  in  Scotland  after  1793,  whether  complete  or  not, 
cannot  derogate  from  the  force  of  the  more  general  presumption  in  favour  of  a  marriage 
arising  out  of  the  long  and  uninterrupted  reputation  that  the  parties  were  married 
and  their  issue  legitimate.  This  presumption  remains  in  full  force,  and  can  only 
derive  confirmation  from  the  evidence  relating  to  the  period  after  1793,  if  that  evidence 
should  be  held  insufficient  to  establish  the  existence  of  a  marriage  by  force  of  the  rule 
of  Scotch  law  in  regard  to  cohabitation  and  habite  and  repute.  For  reasons  already 
explained,  the  Lord  Ordinary  thinks  that  this  presumption  is  of  great  force  in  the 
present  case,  and  it  can  only  be  overcome  by  evidence  disproving  the  reputed  and 
presumed  marriage,  or  setting  up  an  opposite  presumption  of  greater  validity.  It 
does  not  necessaruy  refer  to  any  particular  time  or  place  at  which  the  marriage  must 
have  been  contracted ;  nor  is  it  limited  to  any  particular  mode  of  constituting  the  con- 
tract. It  is  simply  a  presumption  that  the  parties  contracted  a  marriage  at  some 
time,  and  in  some  form  valid  oy  the  law  of  the  country  where  they  then  were.  In 
the  present  case,  it  may  have  been  contracted,  at  any  time  subsequent  to  the  death 
of  Cfhristopher  Ludlow,  by  a  regular  celebration  of  marriage  in  England  according 
to  the  law  of  that  country,  or  in  Scotland  either  by  regular  celebration,  or  in  any  of 
the  modes  of  irregular  marriage  sanctioned  by  the  Scotch  law.  What  is  opposed 
to  this  presumption  in  the  present  case  is  that  the  parties  originally  carried  on  an 
adulterous  intercourse,  and  that,  after  the  death  of  James  Campbell,  Eliza  Blanchard 
stated  that  they  were  married  by  a  clergyman  at  a  time  when  Ludlow  was  still  alive. 
The  Lord  Ordinary  has  already  explained  the  grounds  upon  which  he  does  not  think 
that  much  weight  can  be  attached  to  this  statement  of  Eliza  Blanchard  in  the  circum- 
stances in  which  it  was  made.  The  argument  against  a  presumed  marriage  would, 
in  his  opinion,  have  been  of  much  greater  force  if  the  question  had  arisen  at  an  earlier 
period,  when  the  [906]  reputation  of  the  marriage  had  not  existed,  and  been  consist- 
ently acted  upon  for  so  great  a  length  of  time,  and  when  the  evidence  to  prove  the  mar- 
riage, if  it  had  actually  taken  place,  might  have  been  expected  to  be  produced.  In  the 
present  case,  the  reputation  and  possession  of  status  are  as  strong  as  can  well  be  con- 
ceived, while  it  is  evident,  from  the  circumstances  of  the  case,  and  particularly  the 
obscure  life  which  the  parties  for  some  time  led,  and  their  motives  for  antedating  the 
marriage,  that  it  may  now  be  impossible  to  prove  by  direct  evidence  the  actual  fact  of 
a  marriage,  which  may  have  been  celebrated  in  England,  or  been  contracted  in  Scot- 
land in  any  form,  regular  or  irregular,  at  any  time  after  the  death  of  Christopher 
Ludlow,    As  the  Lord  Ordinary  is  of  opinion  that  the  existence  of  a  marriage  is  estab- 


IV.  MAOPHEBSON,  907.        CAMPBELL  V.  CAMPBELL  [1866]  903 

completed  right  another  was  seeking  to  set  aside,  on  the  ground  of  the  alleged  ille- 
gitimacy of  his  father,  the  challenger  would  have  to  prove  the  illegitimacy.  But  here 
it  was  necessary  for  Glenfalloch,  as  a  claimant,  to  aver  and  prove  the  legitimacy  of  his 
father.  No  doubt  the  long  repute  of  legitimacy  gave  rise  to  a  presumption  of  legitimacy, 
which,  if  there  had  been  no  other  evidence,  might  have  been  sufficient ;  but  the  strength 
of  such  presumptions  varied  according  to  circumstances.  In  this  case  the  repute 
of  legitimacy  was  shewn  to  have  arisen  in  circimistances  which  deprived  it  of  all  value 
as  evidence.  It  was  for  the  Court — which  was  now  in  the  place  of  a  jury  in  a  service 
— to  say  upon  the  whole  evidence  whether  the  respondent  had  satisfied  them  that  his 
father  was  in  point  of  fact  the  lawful  son  of  James  Campbell. 

Even  if  the  Court  should  hold  that  in  the  outset  the  presumption  was  in  favour 
of  the  legitimacy  of  William  J.  L.  Campbell,  so  soon  as  it  was  proved  that  the  con- 
nection between  his  father  and  mother  was  originally  adulterous,  the  onus  shifted, 
and  it  then  became  incumbent  on  the  respondent  to  prove  a  marriage  subsequent 
to  Christopher  Ludlow's  death. 

2.  James  Campbell's  marriage  was  not  proved. 

The  respondent  had  entirely  failed  to  prove  that  James  Campbell  and  Eliza  Maria 
Blanchard  were  married.  His  averment  on  record  regarding  their  marriage  was — 
(Cond.  11)  "The  respondent  is  unable  to  condescend  upon  the  date  of  the  marriage 
of  James  Campbell  and  Elizabeth  Maria  Blanchard,  his  wife,  but  they  were  lawfullv 
married.  They  were  so  previous  to  the  year  1785.  In  that  year  James  Campbell 
and  his  wife,  Elizabeth  Maria  Blanchard,  went  to  reside  at  the  mansion-house  of  Glen- 
falloch, Perthshire,  which  was  then  occupied  by  his  father,  William  Campbell,  of  Glen- 
falloch, and  his  family.  James  Campbell  and  Elizabeth  Maria  Blanchard  lived  and 
cohabited  together  there  as  man  and  wife  in  the  year  1785  and  subsequently,  and  w^ere 
habit  and  repute  married  persons,  and  as  such  were  received  and  treated  by  the  family 
at  Glenfallocn,  and  by  their  relations  and  friends,  and  all  who  knew  them." 

The  respondent  had  not  proved  this  marriage ;  his  case  was  entirely  rested  upon 
evidence  that  there  was  a  repute  of  marriage.  The  marriage  which  the  Lord  Ordinary 
had  held  to  be  proved  was  very  different  from  that  allegS.  He  held  it  proved  that 
from  1781  to  January  1784  the  parties  had  lived  in  adultery,  that  Christopher  Ludlow 
died  in  January  1784,  and  that  between  1784  and  1793  James  Campbell  and 
[907]  Blanchard  continued  to  cohabit  without  being  married.  It  was  only  after  1793 
— ^that  is,  after  twelve  years  of  illicit  intercourse — that  the  Lord  Ordinary  could  find 
evidence  of  a  marriage.  The  respondent  had  averred  that  his  father  was  bom  in 
lawful  wedlock  in  1787.  The  Lord  Ordinary  held  that  he  was  bom  a  bastard,  and 
obtained  the  status  of  legitimacy  only  per  subsequens  matrimonium  at  some  unknown 
date  after  1793. 

The  evidence  established  neither  of  these  marriages,  nor  any  other.  It  shewed 
that  the  only  marriage  which  ever  took  place,  or  was  ever  alleged  by  the  parties  them- 
selves to  have  taken  place,  was  a  marriage  ceremony  in  1781,  while  Christopher  Ludlow 
was  alive ;  that  the  only  repute  of  marriage  which  ever  existed  was  originated  either 
by  the  marriage  ceremony  in  1781,  or  by  the  statements  of  the  parties  themselves 
that  they  were  married  at  that  time,  or  had  arisen  out  of  the  adulterous  cohabitation 
in  which  the  connection  commenced. 

The  Lord  Ordinary  had  held  that  the  marriage  ceremony  in  1781  was  not  proved ; 
but  there  was  no  reason  to  doubt  Blanchard's  statement  to  the  War  Office,  corroborated 
as  it  was  by  various  circumstances.  The  want  of  any  trace  of  this  marriage  in  the 
registers  was  not  wonderful,  seeing  that  great  irregularities  in  the  keeping  of  such 
registers  were  common  in  Scotland,  *  down  to  recent  times ;  and  that  parties  who 

lished  by  cohabitation  and  habite  and  repute  in  Scotland,  after  1793,  it  is  unnecessary 
for  him  to  decide  upon  the  separate  view  of  the  case  now  under  consideration.  But 
while  he  considers  the  point  to  be  one  of  great  delicacy,  from  the  confficting  presump- 
tions, he  is  of  opinion  that  the  advocator  has  not  succeeded  in  overcoming  the  pre- 
sumption in  favour  of  the  marriage. 

"  For  the  reasons  which  he  has  thought  it  necessary  to  explain  at  so  great  length, 
the  Lord  Ordinary  is  of  opinion  that  the  alleged  illegitimacy  of  the  respondent's  father 
has  not  been  established,  and  that  the  respondent  is  entitled  to  be  served  in  terms  of 
his  claim." 

*  Fergusson's  Consistorial  Law,  p.  10 ;  Fergusson's  Reports,  pp.  41,  43,  60. 
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were  committing  bigamy  had  great  reason  to  prevent  any  entries  relating  to  tbe 
marriage.  Even  the  want  of  proclamation  would  not  render  the  marriage  ceremony 
improbable,  as  the  minister  mieht  have  proceeded  on  a  false  statement  by  the  parties 
that  they  had  been  proclaimed.  It  was  not  unusual  for  a  clergyman  to  rely  upon 
imperfect  evidence  of  proclamation  of  banns.  * 

Even  if  the  Court  should  be  of  opinion  that  the  proof  was  insufficient  to  establish 
a  marriace  ceremony  in  Edinburgh  in  September  1781,  this  was  of  no  importance 
to  the  advocator  if  the  Court  should  hold  that  the  parties  represented  and  induced 
others  to  believe  that  they  had  been  married  in  September  1781. 

The  only  repute  of  marriage  which  ever  existed  was  clearly  traceable  to  repre- 
sentations inade  by  the  parties  themselves  that  they  were  married  in  1781,  or  at  some 
other  date  during  Christopher  Ludlow's  life. 

It  was  proved  conclusively  by  Colin  CampbeU's  letter  to  his  brother  Duncan  in 
Jamaica,  of  date  7th  September  1783,  that  before  that  date  James  Campbell  had 
admitted  his  marriage  to  members  of  his  own  family,  and  that  other  persons  had  spoken 
of  it  to  them.  Colin  says,  "  I  had  a  long  letter  from  James  lately  from  Halifax.  He 
and  Mrs.  Campbell  were  both  well.  He  does  not  mention  his  having  any  increase 
in  his  family,  and  for  anything  I  know  they  consist  of  no  more  than  himself  and  his 
wife,  who  I  never  saw,  but  she  is  exceedingly  well  spoke  of."  The  repute  must  haye 
existed  in  the  regiment  to  which  Campbell  was  attached,  for  Blanchard  returned  with 
him  as  his  wife  in  the  Government  transport. 

The  English  baptismal  registers,  in  which  the  baptisms  of  James  Campbell's  children 
were  recorded  as  of  lawful  children,  shewed  that  their  father  had  represented  Blanchard 
as  his  lawful  wife  during  the  time  of  their  residence  in  England.  There  was  no  evi- 
dence of  a  marriage  in  England,  and  if  there  was  a  marriage,  it  must  have  been  in  facie 
ecclesicB  and  duly  register^.  Not  only  was  there  no  evidence  of  an  English  marriage, 
but  it  was  in  the  highest  degree  improbable  that  there  should  have  been  such  a  marriage, 
seeing  that  Campbell  had  brought  Blanchard  from  America  in  a  Grovemment  transport 
as  his  lawful  wife.  This  repute  in  England  was  therefore  to  be  ascribed  to  representa- 
tions by  Campbell  of  a  marriage  anterior  to  their  landing  in  England,  and  therefore 
during  Ludlow's  life.  The  repute  in  Scotland  [908]  ^^  &  mere  continuation  of  the 
previous  repute  in  England,  and  was  therefore  to  be  ascribed  to  the  same  origin.  Wheo 
Campbell  med  in  1806,  further  representations  of  a  marriage  became  necessary,  and 
they  were  made  to  the  same  effect  as  before.  Mrs.  Campbell  wrote  to  the  War  Office 
that  she  had  been  married  in  1782  (a  mistake  for  1781).  She  wrote  to  Lord  Breadal- 
bane  that  she  was  married  twenty-five  years  before,  thus  fixing  1781  as  the  date. 
Lord  Breadalbane's  certificate  of  his  belief  in  her  marriage,  gren  reluctantly  after 
repeated  applications,  proceeded  on  her  own  representations.  The  subsequent  repute 
of  the  legitimacy  of  James  Campbell's  family  was  to  be  ascribed  to  these  representations. 

The  repute  of  marriage  and  of  legitimacy,  whatever  effect  they  might  have  had 
in  proving  or  raising  a  presumption  of  the  respondent's  lawful  descent  from  James 
Campbell  in  the  absence  of  other  evidence,  were  absolutely  worthless  as  evidence  of 
James  Campbell's  marriage,  or  of  his  son's  legitimacy,  when  it  appeared  .that  thej 
were  traceable  either  to  an  invalid  marriage  or  to  the  false  representations  of  James 
Campbell  and  Blanchard  that  such  a  marriage  took  place.  Marriage  could  not  he 
inferred  from  a  repute  of  marriage  when  it  was  proved  that  the  repute  conimenoed 
at  a  time  when  marriage  was  impossible. 

Further,  it  was  immaterial  to  the  advocator's  case  that  it  should  be  held,  contrarr 
to  the  whole  body  of  evidence,  not  to  be  proved  that  James  CampbeU  and  Mrs.  Ludlov 
did  represent  that  they  were  married  in  1781  if  it  were  found  proved  that  the  repute 
of  marriage  was  entirely  traceable  to  a  cohabitation  which  was  adulterous.  The  con- 
tinuance of  a  repute  derived  from  such  a  source  proved  nothing  more  than  that  the 
public  had  been  continuously  deluded. 

3.  Cohabitation  and  habit  and  repute  did  not  constitute  marriage,  but  were  merely 
evidence  of  marriage,  and  in  some  cases  were  not  conclusive  evidence  of  marria^. 

The  Lord  Ordinary  seemed  to  hold  the  opinion  that  cohabitation  and  hs^it  and 
repute  in  Scotland  would  constitute  marriage,  and  this  although  there  was  not  in  point 
of  fact  a  mutual  interchange  of  matrimonial  consent.  This  was  a  mistake ;  cohabita- 
tion, even  for  fifty  years,  with  the  most  wide  and  universal  habit  and  repute,  oould  not 

*  Hume's  Com.  i.  p.  467. 
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make  marriage,  if  it  were  admitted,  or  if  it  were  the  reasonable  inference  from  the  proved 
circumstances  of  the  case,  that  the  parties  never  de  facto  interchanged  matrimonial 
consent  for  the  express  purpose  of  making  marriage.  Marriage  was  a  contract,  and  in 
it,  as  in  all  other  contracts,  mutual  consent  was  essential.  According  to  the  law  of 
Scotland,  the  consent  to  marriage  might  be  given  without  any  formalities,  just  as  consent 
might  be  given  to  any  other  civil  contract.  But  there  must  be  consent  to  marriage 
on  both  sides  at  a  specific  definite  time.  Consent  might  be  inferred  from  the  conduct 
of  the  parties,  without  the  exhibition  of  any  direct  evidence ;  but  in  this  case,  and  in 
all  similar  cases  where  the  conduct  of  parties  was  relied  on  as  the  sole  evidence  to  prove 
consent,  the  distinction,  between  the  fact  of  consent  itself,  and  the  acts  which  are  relied 
upon  as  proof  that  it  was  given,  should  be  carefully  kept  in  view.  This  distinction  had 
been  overlooked  in  the  exposition  of  the  Lord  Ordinary. 

The  case  of  the  respondent  was  that  his  grandmother  cohabited  continuously  with 
James  Campbell  as  his  wife.  But  this  did  not  make  marriage.  Cohabitation,  accom- 
panied with  repute  only  went  to  prove  a  marriage,  and  this  to  a  greater  or  less  extent, 
according  to  circumstances.  Cohabitation  and  repute  would  never  grow  into  a  marriage. 
It  was  necessary  that  there  should  be  consent  to  marriage  deliberately  given  eodem 
momento  by  both  parties,  and  with  the  intention,  by  one  distinct  and  present  act,  to 
constitute  the  relation  between  them  of  husband  and  wife.  *  That  [909]  cohabitation 
and  habit  and  repute  did  not  make  marriage,  but  were  only  circumstances  which 
might  be  used  in  evidence  to  prove  that  it  had  taken  place,  was  a  doctrine  universally 
recogni8ed.t 

4r.  There  was  not  only  no  presumption  of  marriage  from  cohabitation  and  repute 
when  the  cohabitation  was  originally  adulterous  or  illicit,  but  the  illicit  cohabitation 
raised  a  presumption  against  subsequent  marriage,  which  could  only  be  overcome  by 
clear  evidence  of  marriage. 

If  it  was  shewn  that  the  cohabitation  was  in  its  origin  illicit  and  adulterous,  then  it 
was  incumbent  upon  the  party  averring  marriage — and  the  legal  onus  lay  upon  him — 
to  prove  the  marriage  alleged ;  in  other  words,  to  prove  that  the  illicit  connection  was 
converted  into  lawfm  matrimony.  This  was  a  case  which  began  in  adultery,  where  the 
woman  surrendered  her  honour,  without  the  possibility,  at  the  time  she  did  it,  of  being 
married.  There  could  be  no  presumption,  in  such  circumstances,  in  favour  of  a  marriage 
derivable  from  the  fact  that  the  parties  from  the  commencement  of  their  intercourse 
called  themselves  married  persons.  They  had  at  first  imposed  upon  society  to  avoid 
gross  scandal  and  ofi'ence.  But  the  mere  continuance  of  the  same  conduct  after  Ludlow's 
death  could  not  in  reason  be  of  more  avail  in  proving  marriage  than  it  could  be  during 
Ludlow*s  life.  Campbell's  mode  of  treating  the  woman  being  the  same  before  and  after 
Ludlow's  death,  it  could  not  be  inferred  that  he  meant  more  during  the  one  period 
than  during  the  other.  The  mere  fact  that  he  became  free  to  marry  did  not  prove  that 
he  did  marry.  Nothing  would  suffice  in  such  a  case  except  clear  and  full  evidence, 
strong  as  the  most  direct  proof,  of  the  interchange  of  matrimonial  consent  for  the  very 
purpose  of  making  marriage  from  that  moment  downwards.  At  all  events,  the  pre- 
sumption, which  was  not  so  much  one  of  law  as  of  human  nature,  derivable  from  the  fact 
of  an  apparently  matrimonial  cohabitation,  could  never  be  allowed  to  operate  in  such  a 
case,  as  it  might  fairly  do  in  a  case  where  no  such  previous  illicit  intercourse  was  shewn 
to  have  taken  place.    Upon  this  point  there  was  an  abundance  of  authority.! 

Further,  in  order  to  give  any  value  to  habit  and  repute  as  proof  of  marriage,  the 
parties  must  have  been  so  situated  that  they  could  give  an  unconditional  consent 
to  be  married.    Any  consent  given  while  the  parties  were  ignorant  of  Ludlow's  death 

*  Opinion  of  Lord  President  in  Longworth  v,  Yelverton,  ante,  vol.  i.  p.  197 ;  and 
observations  thereon  in  House  of  Lords,  4  Macqueen,  p.  832,  ante,  vol.  ii.,  H.  L.,  p.  49. 

t  Code,  V.  4,  9;  Decretal.  Gregor.  ii.  23,  11 ;  Act  1503,  c.  77 ;  Stair,  iv.  45,  19; 
Ersk.  i.  6,  6 ;  Cunningham  v.  Cunningham,  2  Dow,  510 ;  French  Code  Civile,  arts. 
194  and  197  ;  Lowrie  v,  Mercer,  May  28,  1840,  2  D.  953  ;  Lapsley  v.  Grierson,  8  D.  34 
Starkie  on  Evidence,  p.  29;  Goodman  v.  Goodman,  28  L.  J.  Chan.  p.  745  ;  Plunket  v. 
Sharpe,  1  Lee,  p.  441 ;  Bond  v.  Bond,  1  Lee,  p.  333 ;  Diddear  t?.  Faucit,  3  PhiL  581 
Hervey  v.  Hervey,  2  W.  Bl.  877. 

X  Lord  Eldon  in  Cunningham  v.  Cunningham  (the  Balbougie  case^,  2  Dow,  p.  501  , 
per  Lord  Bedesdale,  p.  511 ;  Lapsley  v.  Grierson,  8  D.  p.  34,  H.L.  1  Clark  and  Finnelly, 
p.  498,  and  20  S.  Jurist,  362. 
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could  only  be  conditional  The  onus  of  proving  that  they  had  this  knowledge  lay  upon 
the  respondent.  This  was  an  essential  part  of  his  case,  and  was  as  necessary  to  be  proved 
as  the  fact  of  the  death  itself.  If  the  advocator  had  left  the  proof  to  stand  at  the  stage 
when  Ludlow  went  to  America,  it  would  have  been  incumbent  on  the  respondent  to 
have  proved  his  death,  and  the  knowledge  of  it  by  the  parties.  That  it  was  necessary 
to  prove  this  knowledge  was  expressly  decided  in  the  case  of  Lapsley. 

The  law  established  in  the  Balbougie  case  as  to  the  necessity  of  a  proof  of  actual 
marriage  when  the  origin  of  the  connection  was  illicit,  had  been  authoritatively  applied 
in  the  House  of  Lords  to  the  actual  facts  of  the  present  case  by  Lord  Wensleydale  and 
Lord  Chelmsford  in  delivering  judgment  in  the  appeal  on  the  first  petition  for  the  appoint- 
ment of  a  judicial  factor  on  [910]  the  entailed  estates.  *  The  same  doctrine  had  been 
recognised  in  all  civilised  countries.!  There  was  no  balancing  of  presumptions  in  such 
a  case.  On  the  contrary,  the  authorities  expressly  laid  it  down  that  in  the  case  of  a 
connection  commencing  in  illicit  intercourse,  the  presumption  was  against  a  posterior 
marriage,  and  that  there  must  be,  not  a  presumption  merely,  but  evidence  of  a  marriage 
to  overcome  this  presumption.  They  expressly  said  that  the  first  presimiption  continued 
until  it  was  removed  by  clear  evidence  of  a  change.  It  was  not  a  mere  chan^  of  purpose 
or  intention  which  they  meant.  Mere  purpose  or  intention  would  not  make  marriage. 
The  change  alluded  to  was  a  change  in  the  actual  relation  by  going  through  the  ceremony 
or  contract,  for  the  express  purpose  of  making  marriage  from  that  date. 

5.  In  the  present  case  no  change  was  proved  in  the  character  of  the  cohabitation 
from  1781  downwards. 

The  Lord  Ordinary  had  stated  his  opinion  that  there  was  evidence  of  a  materia 
change  in  the  character  of  the  cohabitation  from  the  time  the  parties  came  to  Scotland 
in  1793, — that  was,  nine  years  after  Ludlow's  death.  It  was  important  to  attend  to 
the  circumstances  on  which  his  Lordship  had  rested  his  opinion.  These  were— 1st, 
the  bringing  of  Mrs.  Ludlow  to  Scotlana,  and  introducing  her  to  James  Campbell's 
family ;  2d,  the  baptism  and  intimation  of  the  death  of  the  child ;  3d,  the  power  of 
attorney ;  4th,  the  inhibition. 

The  Lord  Ordinary  said  that  he  saw  no  reason  to  suppose  that  James  Campbell 
would  have  done  those  acts  during  Ludlow's  life.     In  point  of  fact  James  Campbell 
did  a  great  deal  more.     Long  before  the  death  of  Ludlow, — indeed,  from  the  alleged 
marriage  in  1781  downwards, — he  represented  Mrs.  Ludlow  as  his  wife  to  the  Govern- 
ment, to  his  brother  officers,  to  his  relations,  and  to  the  whole  society  in  which  he  mingled. 
The  Lord  Ordinary  admitted  that  he  brought  her  home  from  America  in  the  Prina 
of  Orange  transport  as  "  Mrs.  Eliza  Campbell.**    He  further  said  that  James  Campbdl 
"  passed  her  off "  as  his  wife, — that  is,  he,  an  officer  in  command  of  troops,  represented 
and  stated  that  Mrs.  Ludlow  was  his  wife,  and  induced  gentlemen  holding  the  same 
honourable  position  as  himself  to  associate  with  her  as  such.    His  brother  Colin's  letter 
in  1783  shewed  that  he  had  told  his  own  family  of  the  marriage.    They  had  also  heard 
of  it  otherwise  than  through  him,  for  Colin  said  she  was  "  exceedingly  well  spoke  rf.' 
Old  Glenfalloch*s  memorial  in  1786,  read  along  with  this  letter,  shewed  that  James 
Campbell's  family  considered  him  to  be  married  to  this  woman  long  before  he  came  to 
Scotland.    She  was  not  then  introduced  to  James  Campbell's  relations  simmy  because 
they  were  in  Scotland,  and  she  was  in  England.    The  removal  to  Scotland  after  nine 
years*  residence  in  England  was  not  for  the  sake  of  being  married,  but  because  James 
Campbell  had  got  a  commission  in  the  Breadalbane  Fencibles.    There  was  no  difference 
whatever  in  the  mode  of  life  when  they  came  to  Scotland.    The  evidence  bearing  on  the 
period  when  James  Campbell  was  in  the  Breadalbane  Fencibles  was  of  the  most  meagre 
description ;  and  afterwards  they  seemed  to  have  sunk  into  an  obscurity  inconsistent 
with  much  habit  and  repute  of  any  kind.    They  lived  in  an  obscure  street  in  EdiiH 
burgh,  where  they  kept  lodgings.     It  was  no  part  of  the  advocator's  case  to  deny  that 
from  1793  to  1806  the  parties  lived  together  as  husband  and  wife,  but  they  had  lived 
as  much  in  that  apparent  relation  from  1781  downwards.    Whatever  might  be  the  view 
with  which  they  either  went  through  the  ceremony  of  1781,  or  pretended  that  such  a 
ceremony  had  occurred,  it  was  unquestionable  that  from  that  time  downwards  they  held 

*  AnUy  vol.  ii.,  H.  L.  Reports,  p.  41. 

t  Conran  v.  Lowe,  1  Lee's  Ecd.  Reps.,  p.  630 ;  Cram  v.  Bumham,  5  Greenleafs 
Rep.  of  Supreme  Judicial  Court  of  Maine,  p.  213 ;  D'Augesseau,  (Euvres,  vol.  ii.  p.  123, 
Sixieme  Plaidoyer. 
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[911]  themselves  out  as  husband  and  wife,  and  were  so  received  and  reputed,  with  no 
alteration  whatever  in  the  nature  or  extent  of  the  repute.  The  special  facts  founded 
on  by  the  Lord  Ordinary  shewed  no  change  whatever  in  the  mode  of  life.  The 
children  were  baptised  as  Lawful  children,  as  well  in  England  as  in  Scotland.  The  fi;^ 
child,  which  was  bom  in  1785,  was  registered  as  "  daur.  of  James  and  EUza  Maria 
Campbell,  It.  in  40  regiment." 

As  regarded  the  inhibition,  there  was  no  evidence  that  James  Campbell  authorised 
it,  and  it  may  have  been  carried  through  by  his  brother  Archibald  without  his  consent. 
Whether  James  Campbell  was  married  or  not,  there  was  no  doubt  that  this  was  the 
only  way  in  which  he  could  protect  himself  from  liability  for  debts  contracted  by 
the  woman  whom  he  was  passing  off  as  his  wife.  * 

This  inhibition  and  the  power  of  attorney  sent  by  James  Campbell  from  Gibraltar  in 
1800  were  merely  pieces  of  evidence  of  the  same  character  as  all  the  rest  of  the  acts 
founded  on  by  the  respondent,  as  shewing  cohabitation  as  husband  and  wife.  These 
two  writings  were  not  made  with  the  intention  thereby  of  contracting  marriage.  They 
were  nothing  else  than  a  following  out  of  the  same  ostensible  acknowledgment  which 
had  been  practised  since  1781.  In  regard  to  the  power  of  attorney  sent  from  Gibraltar 
(where  mere  consent  would  not  make  marriage)  reference  might  be  made  to  the  case  of 
Sassen  v.  Campbell,t  where  the  very  same  fact  occurred.  The  Court  held  this  to  be 
wholly  insufficient  to  support  a  declarator  of  marriage.  Lord  Hermand  said — *"  It  is 
impossible  that  she  can  say  that  she  received  that  letter  on  the  faith  that  she  was  there- 
by constituted  the  wife  of  the  defender.  .  .  .  The  consent  must  be  given  intuitu 
matrimonii,  whereas  the  designation  of  wife  was  applied  to  her  not  with  that  view, 
but  to  enable  her  the  more  easily  to  execute  the  business  for  which  she  was  sent  to  this 
country."  Lord  Balgray  said — ^"  It  was  no  doubt  true  that  consent  constitutes  mar- 
riage ;  but  that  consent  must  be  deliberate,  mutual,  and  given  at  one  and  the  same 
time.  These  qualities  do  not  exist  here.  The  deed  was  executed  in  France,  and  the 
consent  expressed  in  it  was  to  constitute  the  pursuer  the  attorney  of  the  defender, 
and  not  for  the  purpose  of  marriage.  Therefore  the  allegation  of  marriage  may  be 
thrown  aside."  The  Lord  President  observed,  with  reference  to  the  merits  generally — 
"  I  can  find  no  authority  in  support  of  the  possibility  of  a  marriage,  where  one 
of  the  parties  is  in  this  country  and  the  other  out  of  it.  It  is  true  that,  by  the 
principles  of  our  law,  mutual  consent  Ia  sufficient;  but  I  cannot  venture,  where 
there  is  no  precedent  or  authority,  to  say  that  marriage  may  be  constituted 
under  such  circumstances.  The  principles  of  international  law,  besides,  present 
great  difficulties." 

The  evidence,  fairly  read,  shewed  a  continuous  cohabitation,  with  habit  and  repute 
from  1781  to  1806,  without  breaking  or  change  of  any  description  whatever. 

The  Lord  Ordinary  had  said  that  the  facts  of  this  case  did  not  give  room  for  the 
presumption  arising  from  the  illicit  origin  of  the  connection,  and  that  the  mere  fact 
that  the  intercourse  between  the  parties  was  originally  illicit  must  have  occurred  in 
the  great  majority  of  cases  in  which  the  marriage  had  been  established  by  cohabitation 
and  habit  and  repute.  The  fact  was,  that  during  the  last  200  years  there  were  only 
two  reported  cases  in  which  the  Court  had  held  cohabitation  and  habit  and  repute  to 
be  sufficient  to  prove  a  marriage.  In  one  of  these.  Elder  v.  M*Lean,t  there  was  an 
important  specialty,  a  ceremony  of  bedding  before  witnesses.  The  only  other  case  in 
the  books  was  that  of  M*Kenzie  t?.  M*Kenzie,§  which  seemed  to  be  of  doubtful  author- 
ity. It  occurred  four  years  before  the  reversal  by  [912]  the  House  of  Lords  in  the 
Balbougie  case.  If  it  had  occurred  after  it  might  have  had  a  different  result.  In  the 
present  case  the  supposed  change  in  the  ostensible  relation  was  not  only  not  proved, 
but  the  reverse  was  established.  The  conclusion  in  regard  to  the  facts  at  which  the 
Lord  Ordinary  had  arrived  was,  that  the  parties  remained  in  concubinage  for  nine 
years  after  they  knew  that  they  were  free  to  marry  (for  his  Lordship  had  assumed 
that  they  had  heard  of  Ludlow's  death  soon  after  it  took  place),  but  that  when  they 
came  to  Scotland  they  married.  This  view  of  the  facts  was  extravagant.  Of  a  mar- 
riage in  Scotland,  or  of  any  change  in  the  mind  of  the  parties  when  they  came  to  Scot- 
land  in  regard  to  their  relationship,  there  was  no  evidence  whatever.  They  had  not 
come  to  Scotland  for  the  purpose  of  being  married.    The  conclusion  of  the  Lord 

♦  Watson  V,  Thralkeld,  2  Espinasse,  637.  t  Sassen  v,  Campbell,  2  W.  &  S.  309. 

t  Elder  v.  MXean,  8  S.  61.  §  M*Kenzie  v.  M'Kenzie,  8th  March  1810,  F.C. 
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Ordinary  could  not  be  reached,  except  by  taking  a  Scotch  marriage  for  granted, 
without  any  evidence  whatever. 

6.  Acknowledgments  by  the  parties  of  each  other  as  spouses,  not  made  for  the 
purpose  of  declaring  marriage,  were  not  available  to  prove  marriage  otherwise  than  as 
proof  of  habit  and  repute. 

It  was  said  that  tnere  was  other  evidence  in  this  case  than  cohabitation  and  habit 
and  repute,  and  the  respondent  had  pointed  to  the  recognitions  by  James  Campbell  of 
Mrs.  Ludlow  as  his  wife,  especially  to  those  in  the  power  of  attorney  and  the  inhibition. 
But  these  recognitions  were  not  oth^wise  availaole  than  as  pieces  of  evidence  in  the 
proof  of  cohabitation  as  man  and  wife.  * 

7.  Cohabitation  of  the  parties  in  the  belief  that  the  habit  and  repute  would  make 
them  married  persons  did  not  constitute  marriage. 

Habit  and  repute  were  insufficient  to  make  marriage ;  they  could  only  go  to  prove 
marriage  having  been  made,  and  the  marriage  must  always  subsist  as  a  separate  and 
substantive  fact,  however  it  was  established.  To  say  that  the  parties  trusted  to  the 
habit  and  repute  without  going  through  any  actual  contracting  of  matrimony,  was 
just  in  other  words  to  say  that  they  trusted  to  the  appearance  of  marriage  without 
the  reality.  There  was  no  reason  to  suppose  that  James  Campbell  and  Ehza  Maiia 
Blanchard  were  sufficiently  astute  or  versed  in  Scottish  law  to  proceed  on  this  footing. 
They  trusted  to  being  able  to  continue  the  same  course  of  deception  which  they  had 
practised  during  Ludlow*s  life,  and  they  never  thought  it  necessary  to  do  more. 

The  result  of  all  was  that  there  was  nothing  before  the  Court  warranting  them  to 
find  that  the  respondent's  grandfather  and  grandmother  were  lawfully  married  after 
the  death  of  Christopher  Ludlow.  Unless  the  Court  could  find  this  established  as 
undoubted  matter  of  fact,  they  could  not  grant  the  prayer  of  the  respondent's 
petition  of  service.  To  grant  the  prayer  of  the  advocator's  petition  followed  as  a 
matter  of  course. 

In  his  revised  case  the  respondent  argued ; — ^The  respondent  did  not  dispute  that 
it  was  necessary  for  him  to  prove  in  the  ordinary  way — 1st,  that  his  grandfather, 
James  CampbeU,  was  the  second  son  of  the  stirps,  William  Campbell  of  Glenfalloch ; 
2d,  that  the  eldest  son  of  the  stirps  and  his  descendants  had  failed ;  3d,  that  his  father, 
W.  J.  L.  Campbell,  was  the  eldest  son  of  James ;  and  4th,  that  he  himself  was  the 
eldest  son  of  W.  J.  L.  Campbell.    It  was  not  disputed  that,  with  respect  to  all  these 

Propositions  except  the  third,  the  respondent  had  discharged  the  onus  of  proof  which 
ij  upon  him.  With  respect  to  the  third,  the  respondent  had  proved  not  only  that 
his  father  was  the  eldest  son  of  James,  but  that  during  his  whole  lifetime  of  sixty  years 
he  was  reputed  legitimate,  with  no  repute  to  the  contrary.  He  had  further  proved, 
that  in  1812  his  father  had  succeedea  to  Glenfalloch  as  the  lawful  son  of  James,  his 
right  being  established  by  service  and  retour  in  the  usual  way ;  that  he  possessed  the 
estate  till  his  [913]  death  in  1850,  when  the  respondent  himself  succeeded,  his  right 
being  in  Uke  manner  established  by  service  and  retour.  It  was  clear,  therefore,  that 
the  respondent  had  established  prima  facie  the  propinquity  which  he  alleged;  and 
as  the  advocator  did  not  claim  as  being  a  nearer  heir,  the  case  was  ended,  unless  the 
advocator  had  opened  the  way  for  his  own  succession  as  a  more  remote  heir,  by  success- 
fully meeting  and  displacing  the  prima  facts  case  estabUshed  by  the  respondent. 

It  was  not  incumbent  on  the  respondent,  in  estabKshing  his  case,  to  exclude  the 
possibility  of  illegitimacy  in  the  line  of  propinquity  which  he  averred,  by  proving  the 
marriage  of  his  grandfather  and  grandmother.  His  father  must  be  assumed  to  be 
legitimate  until  the  contrary  was  proved. 

The  respondent's  proposition  was,  that  the  onus  lay  upon  the  advocator  of  proving 
his  averment  that  the  respondent's  father  was  illegitimate.  And  when,  as  in  this  case, 
the  controversy  had  r^ard  to  events  of  ancient  date,  of  which  the  parties  had  no 
knowledge,  and  respecting  which  the  sources  of  information  and  evidence  were  neces- 
sarily, from  lapse  ot  time  and  the  death  of  witnesses,  of  a  hmited  and  unsati^actoiy 
character,  the  question  of  onus  was  of  the  greatest  possible  importance.  It  was  true 
that  the  respondent  was  in  petiiorio — in  this  sense,  that  he  was  seeking  to  be  served 
under  the  Breadalbane  entail ;  but  it  was  not  true  in  the  sense  that  he  was  seeking  a 
declarator,  or  anything  equivalent  to  a  declarator,  of  the  marriage  of  his  grandfather. 

*  Lang  V,  Lang,  3  D.  982 ;  Longworth  v.  Yelverton,  4  Macqueen,  864,  aiUe, 
vol.  ii.,  H.L.,  p.  49. 
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His  case  no  doubt  assumed  that  his  grandfather  was  married,  just  as  it  assumed  that 
his  great-grandfather  was  married,  and  would,  had  the  stirps  been  further  removed, 
have  assumed  the  marriages  of  ancestors  still  more  remote.  His  case  in  this  respect 
was  similar  to  that  of  all  other  persons  seeking  service  who  had  no  presumption  of 
illegitimacy  to  overcome.  A  party  who  had  such  a  presumption  to  overcome  might 
be  held  to  be  in  the  same  position,  and  to  have  the  same  onus  upon  him  as  the  pursuer 
of  a  declarator  of  marriage  or  of  legitimacy.  The  respondent  was  entitled  to  have  the 
legitimacy  of  his  father  assumed,  unless  the  advocator  had  proved  him  illegitimate. 

The  case  turned  upon  the  advocator's  averment  of  illegitimacv.  The  respondent 
was  the  defender  in  the  issue  upon  which  the  case  depended,  and  had  no  onus  with 
respect  to  it,  except  such  as  might  legitimately  have  been  cast  upon  him  by  the  force 
of  the  advocator  8  evidence  in  support  of  the  aflJrmative  of  the  issue.  The  issue  was, 
whether  James  Campbell  and  Eliza  Maria  Blanchard  were  not  married.  The  evidence, 
therefore,  was  to  be  considered  in  the  view,  not  that  the  respondent  was  pursuing  a 
declarator  of  his  grandfather's  marriage,  but  that  the  advocator  was  pursuing  a  de- 
clarator that  there  was  no  such  marriage,  and  of  the  consequent  illegitimacy  of  the 
offspring.  The  onus  was  not  changed,  even  though  it  were  proved  that  the  cohabita- 
tion of  James  Campbell  and  EUza  Maria  Blanchard  was  in  its  origin  iUicit  and  adulter- 
ous. The  advocator  contended  that  then  the  onus  lay  upon  the  respondent  to  prove 
by  clear  evidence  the  actual  fact  of  a  marriage  subsequent  to  January  1784.  H  this 
were  the  law,  the  security  which  famihes  in  Scotland  had  hitherto  enjoyed  in  the 
possession  of  their  estates,  resting  upon  the  acknowledged  legitimacy  of  themselves 
and  their  ancestors,  would  be  shaken  to  its  foundation.  If  tnere  remained  a  trace 
of  evidence  that  the  connection  between  any  of  their  ancestors,  no  matter  how  re- 
mote, was  at  one  time  ilhcit,  illegitimacy  was  proved.  A  man  might  certainly  be 
able  to  prove  the  fact  of  his  own  marriage,  and  possibly  that  of  his  father,  but  the 
chances  were  infinitely  against  his  being  able  to  prove  his  grandfather's.  If,  therefore, 
a  challenge  on  this  ground  were  only  delayed  long  enough,  it  was  almost  sure  to  suc- 
ceed. In  this  case  the  adulterv  was  alleged  to  have  been  committed  upwards  of  eighty 
years  ago  ;  but  suppose  it  had  been  the  case  of  a  remoter  ancestor,  and  one  hundred 
and  fifty  years  ago,  would  it  have  been  enough  for  the  advocator  to  say — I  have  proved 
[914]  that  the  connection  between  your  great-grandfather  and  great-grandmother 
was  at  one  time  illicit — ^I  admit  that  that  does  not  prove  that  they  were  not  subse- 
quently married— I  admit  that  aU  their  descendants  nave  enjoyed  the  status  of  legiti- 
macy— ^but  the  onus  is  shifted — ^it  is  for  you,  their  descendant,  to  prove  that  they 
were  subsequently  lawfully  married.  There  was  no  real  difference  between  such  a 
ease  and  the  present.  Nobody  could  reasonably  be  expected  to  establish  what  took 
place  eighty,  any  more  than  a  himdred  years  ago.  The  most  regular  of  marriages 
could  be  no  protection.  How  could  the  respondent  be  expected  to  prove'  a  marriage 
in  Scotland,  where  the  registers  were  imperfect  ?  Or  was  ne  bound  to  search  the  ten 
thousand  parishes  of  Engutnd,  to  see  whether  the  marriage  might  not  have  been  cele- 
brated there  ?  Or  who  could  say  that  the  marriage  mignt  not  have  been  celebrated 
abroad  ?  The  presumption  arising  from  the  long-established  reputation  of  niarriage 
and  legitimacy  was  the  only  protection  which  heirs  could  have  against  the  legitimacy 
of  a  remote  ancestor  being  assailed.  *  The  cases  referred  to  by  the  advocator  in  support 
of  hia  view  were  jjl  cases  which  related  to  recent  facts,  witlun  the  knowledge,  or  pre- 
sumably within  the  knowledge,  of  the  parties,  and  in  all  of  them  the  parties  were 
seeking  to  establish  a  marriage.  They  were  not  resting  on  any  established  reputation 
of  marriage  or  legitimacy.  Here  the  respondent  required  to  establish  no  marriage, 
and  the  question  was  whether,  upon  the  facts  and  evidence,  the  advocator  had  proved 
that  the  respondent's  grandfather  and  grandmother  were  not  married.  There  was 
not  a  single  word  in  these  cases  to  support  the  proposition,  that  where  the  cohabitation 
was  in  its  origin  iflicit,  it  must,  under  all  circumstances,  and  in  all  cases,  be  presumed 
to  have  so  continued ;  nor  was  there  anything  in  these  cases  to  shew  that  this  pre- 
sumption must  prevail  against  every  other  presumption,  and  must  be  appUed  in  every 
case. 

The  principle  for  which  the  respondent  was  now  contending  was  given  effect  to 
in  the  Code  Civile  of  France,  asjnarrated  in  the  advocator's  case.  He  says—"  By  the 
194th  article  of  the  Code  Civile  it  is'^declared  thatjno  one  is  entitled  to  the  character 

*  Starkie's  Law  of  Evidence,  pp.  45  and  820. 
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of  husband  and  wife  who  cannot  produce  an  extract  from  the  register  of  the  act  of 
celebration.  The  reason  of  this  rule  with  regard  to  either  the  husband  or  the  wife 
claiming  the  status  of  married  persons,  was,  that  they  both  must  have  known  per- 
fectly well  when  and  where  they  were  married,  and  are  bound  to  prove  this,  in  the 
appointed  way.  But  the  less  rigid  rule  is  extracted  from  children  asserting  their 
legitinukcy ;  and  therefore,  by  the  197th  article  they  are  not  bound  to  prove  the  very 
fact  of  marriage  by  an  extract  from  the  register.  This  privilege  is  granted  to  them, 
however,  under  three  conditions, — 1st,  That  their  two  parents  are  dead ;  2dly,  That 
their  parents  had  been  in  possession  of  the  status  of  married  persons ;  and  3dly, 
That  the  registry  of  the  birtn  of  the  children  was  as  lawful  children.  To  this  extent, 
therefore,  in  regard  to  children,  the  modern  code  of  France  recognises  the  presumption 
arising  from  cohabitation  and  habit  and  repute  of  the  parents,  but  no  farther." 

The  respondent  was  in  the  position  of  fulfilling  all  the  three  conditions  w^hich  would 
entitle  him  to  rely  upon  the  presumption  of  marriage,  or  rather  his  father  even  would 
have  been  so,  and  he  was  in  a  still  more  favourable  position.  It  would  be  observed,  that 
the  reasons  assigned  for  insisting  that  the  husband  and  wife  should  prove  the  very 
fact  of  marriage,  vix.,  that  they  must  know  all  about  it,  whereas  the  children  are  en- 
titled to  rely  on  the  presumption,  because  they  cannot  be  held  to  know  when  or  where 
the  marriage  may  nave  been  celebrated,  are  precisely  those  which  the  respondent 
relies  upon  as  distinguishing  the  present  case  from  the  case  of  Cunningham  r. 
Cunningham  and  simuar  cases. 

There  was  no  reason  why  the  principle  should  not  apply  in  a  case  where  [915]  the 
connection  may  be  shewn  to  have  commenced  in  adultery.  There  was  no  bar  to  tie 
parties  afterwards  marrying,  and  the  presumption  proceeded  upon  the  princifde  that 
the  reputation  was  foimded  on  good  grounds,  which,  but  for  lapse  of  time  and  loss 
of  eviaence,  would  have  been  proved.  Where  it  has  become  impossible  or  imreason- 
able  from  lapse  of  time  to  expect  direct  proof,  the  reputation  became  "  the  best  means 
of  proof  "  that  there  was  such  a  marriage,  and  it  .would  be  held  to  have  taken  place 
accordingly.  *  It  micht  be  that  the  remoteness  of  the  events,  and  the  consequent 
loss  of  evidence,  mi^t  make  it  difficult  for  the  person  challenRing  the  legitimacy 
to  sustain  the  onus  which  was  upon  him ;  or  it  might  be,  that  if  the  evidence  had  not 
been  lost,  it  would  have  disproved  lus  case.  But  if  one  or  other  is  to  suffer  from  the 
loss  of  evidence,  it  must  surely  be  the  party  who  seeks  at  a  distant  date  to  overthrow 
an  estabUshed  legitimacy.  It  would  not  do  for  the  advocator  to  shew  even  that  it 
is  probable  there  was  no  marriage  between  them.  He  must  prove  facts  which  are 
inconsistent  with  any  reasonable  or  probable  presumption  of  their  having  been  law- 
fully married.  So  far,  however,  was  this  from  being  the  case,  that  the  facts  were 
in  entire  conformity  with  the  legal  presumption  in  the  respondent's  favour  arising 
from  the  long  and  unquestioned  reputation  of  marriage  and  legitimacy,  and  only  served 
to  confirm  and  strengthen  these  presumptions. 

As  an  illustration  of  the  force  of  the  legal  presumption  in  favour  of  marriage, 
reference  might  be  made  to  the  English  cases  of  Wilkinson  v,  Payne  and  of  Bond 
t?.  Bond.t 

Assuming,  however,  that  the  respondent  had  to  prove  that  James  Campbell  and 
EUza  Maria  Blanchard  were  married  subsequent  to  1784,  he  had  estabUshed  the  clearest 
possible  case  of  marriage  by  proof  of  acknowledgment,  cohabitation,  and  habit  and 
repute. 

From  the  remoteness  of  the  events,  the  evidence  prior  to  1793  did  not  furnish 
a  continuous  history  of  the  lives  of  James  Campbell  and  Eliza  Maria  Blanchard.  There 
was  evidence  as  to  four  or  five  isolated  facts  in  their  history,  but  it  did  not  appear  where 
or  how  they  were  living,  and  therefore,  if  it  were  necessary  to  prove  a  marriage  by 
cohabitation  and  habit  and  repute  before  1793,  the  case  might  fall  from  want  of  suffi- 
cient proof,  arising  from  the  remoteness  of  the  date,  but  not  at  all  by  reason  that  the 
proof  which  has  been  recovered  was  adverse.  But  from  1793  the  case  came  more 
within  the  reach  of  evidence,  and  from  that  date  there  was  the  most  conclusive  proof 
that  James  Campbell  and  EUza  Maria  Blanchard  Uved  and  cohabited  as  husbanci  and 
wife,  and  were  habit  and  repute  married  persons,  and  acknowledged  each  other  as 
such.    But  the  few  facts  which  were  known  between  1 784  and  1 793  tended  in  the  same 

*  Starkie  on  Evidence,  p.  45. 

t  Wilkinson  v.  Payne,  4  Durnf.  and  East,  468 ;  Bond  r.  Bond,  2  Lee's  Cases,  p.  333. 
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direction.  It  accidentally  appeared  that  James  Campbell  was  at  his  father's  house 
in  Glenfalloch  in  July  1785.  Whether  Eliza  Maria  Blanchard  was  with  him  there 
or  not,  there  was  no  evidence  to  shew.  If  there  was  room  for  any  inference  at  all, 
the  inference  seemed  to  be  that  she  was  with  the  man  under  whose  protection  at  least 
she  was,  and  with  whom  she  was  said  to  have  constantly  resided,  and  to  whom  she  had 
very  shortly  after  borne  a  child,  which  was  baptised  as  their  lawful  child.  In  Nov- 
ember 1786  there  was  a  trace  of  him  again,  from  the  accidental  circumstance  of  a 
London  tailor  serving  a  summons  upon  him  at  his  father's  house.  That  summons 
was  executed  upon  him  as  residing  at  Glenfalloch  in  November.  That  at  this  time 
he  had  presented  Eliza  Maria  Blanchard  to  his  family  as  his  wife  appeared  from  the 
note  for  Messrs.  Campbell  and  Andrew,  of  December  1786,  which  states  with  reference 
to  Eliza  Maria  Blanchard  that  "  Glenfalloch  is  equally  determined  to  exclude  the  issue 
of  James,  his  [916]  second  son  by  his  present  wife,  on  account  of  the  uncertainty  of 
her  family  or  connections,  which  cannot  be  supposed  respectable,  or  in  any  degree 
proper,  as  he  has  all  along  declined  giving  any  farther  accoimt  of  her  than  that  she 
is  his  wife."  It  is  more  probable  than  otherwise  that  the  woman  who  was  thus  declared 
by  him  before  his  family  to  be  his  wife  accompanied  him. 

After  the  birth,  in  the  end  of  1787,  of  James  Campbell's  second  child,  the  respon- 
dent's father,  there  was  evidence  that  he  was  at  Glenfalloch  before  his  father's  death, 
that  is,  before  October  1791,  with  Eliza  Maria  Blanchard  and  their  two  children. 
Supposing  the  two  baptisms  at  Gateshead  to  be  those  of  children  of  Captain  James 
Campbell,  they  were  also  in  the  form  of  registers  of  baptisms  of  lawful  children.  And 
again  before  1793  Eliza  Maria  Blanchard,  in  the  character  of  James  Campbell's  wife, 
had  visited  Glenfalloch  in  the  lifetime  of  old  Mrs.  William  Campbell. 

(The  respondent  also  referred  to  the  facts  subsequent  to  1793  as  affording  con- 
clusive evidence  of  marriage  by  proof  of  acknowledgment,  cohabitation,  and  habit  and 
repute,  but  as  these  are  so  fully  noticed  in  the  opinions  of  the  Judges  in  the  majority 
it  IS  unnecessary  to  refer  to  them  here.) 

Even  on  the  assumption  that  the  respondent  was  bound  to  prove  a  marriage  subse- 
quent to  1784,  he  had  done  so  by  the  clearest  possible  proof  of  a  marriage  by  cohabita- 
tion, and  habit  and  repute,  and  acknowledgment ;  and  he  was  entitled  to  the  benefit 
of  that  proof,  unless  the  advocator  could  shew  some  reason  why  he  should  not. 

The  advocator  had  accordingly  pleaded,  in  the  first  place,  that  where  the  cohabita- 
tion between  the  parties  commenced,  as  he  alleged  it  did  in  this  case,  in  adultery,  a 
marriage  could  not  be  established  by  evidence  of  cohabitation  and  habit  and  repute. 
The  advocator  did  not  appear  to  contend  that  there  was  any  positive  rule  of  law  ex- 
cluding the  proof  of  marriage  by  cohabitation  and  habit  and  repute,  but  he  maintained 
that  the  presumption  against  marriage  could  only  be  removed  "by  clear  evidence 
of  a  change  ;  in  other  words,  by  clear  evidence  of  actual  marriage  between  the  parties  "  ; 
and  that "  mere  repute  of  marriage  can  never  in  any  sound  sense  be  called  clear  evidence 
of  marriage." 

The  presumption  against  marriage,  arising  in  some  cases  from  the  illicit  origin  of 
the  connection,  had  no  application  to  the  present  case ;  but  assuming  that  it  had,  there 
was  no  authority  for  saying  that  the  presumption  could  not  be  got  the  better  of  by 
proof  of  a  marriage  by  cohabitation  and  habit  and  repute.  There  was  no  ground 
for  saying  that  a  marriage  could  not  be  proved  as  clearly  and  conclusively  in  this  way 
as  in  any  other.  In  Lowrie  v.  Mercer,*  Lord  Moncreiff  said,—"  Finally,  the  present 
consent  necessary  to  constitute  marriage  may  be  effectually,  and,  in  the  Lord  Ordi- 
nary's opinion,  most  satisfactorily  constituted  by  a  long  or  continued  course  of  open 
cohabitation  of  the  parties  in  the  avowed  characters  of  husband  and  wife,  in  which 
mode  of  proof  regard  must  be  had,  in  the  first  place,  to  what  in  general  constitutes 
the  cohabitation  of  persons  bearing  the  relation  of  husband  and  wife,  and  then  to  the 
habit  and  repute,  the  reputation  in  which  the  parties  have  been  held  by  their  friends 
and  connections,  and  the  community  in  which  they  live.  When  such  a  cohabitation 
for  a  length  of  time,  with  the  distinct  character  aflBxed  to  it  by  the  open  acts  and  con- 
duct of  both  parties,  is  proved  by  credible  and  consistent  evidence,  no  more  satisfactory 
proof  can  be  required  tnat  the  present  consent  to  marriage  has  been  given  in  the  face 
of  all  the  world."  It  was  true  that  Lord  Moncreiff  in  the  same  case  said,  "  repute  alone 
will  never  make  or -prove  a  marriage."    But  his  Lordship  was  speaking  of  repute 

*  Lowrie  t?.  Mercer,  2  D.  953. 
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"alone,"  without  proof  of  cohabitation  aa  husband  and  wife.    The  respondent  did 
not  dispute  the  proposition. 

There  was  not  either  authority  or  principle  for  saying  that  t^hen  the  co-[9l7}-habita- 
tion  has  commenced  in  adultery,  a  marriage  could  not  be  established  by  eyidence  of 
cohabitation  and  of  habit  and  repute.  But  if  this  was  the  law,  it  would  seem  also 
to  be  the  law  when  the  cohabitation  was  in  its  origin  illicit  merely,  but  not  adulterous. 
If  it  were  so,  there  would  have  been  no  necessity  for  the  kind  of  inquiry  which  took 
place  in  the  cases  of  Lapsley  and  Cunningham.  In  most  cases  where  a  marriage  was 
sought  to  be  establishea  by  habit  and  impute,  the  origin  of  the  connection  was  ilHdt, 
and  in  Lapsley*s  case  it  was  adulterous.  The  Lord  Ordinary  remarked  that  *"  the  mere 
fact  that  the  intercourse  of  the  parties  was  originally  illicit,  must  haye  occurred  in  the 
great  majority  of  cases  in  which  marriage  has  been  established  by  cohabitation  and 
habit  and  repute."  In  this  observation  the  Lord  Ordinary  did  not  refer  to  reported 
cases,  for,  as  such  cases  depended  entirely  on  facts,  few  of  them  were  reported,  but  to 
the  ordinary  course  of  such  connections. 

If  there  was  any  difference  in  principle  between  a  connection  in  its  origin  ilfidt 
merely,  and  one  also  adulterous,  it  woula  rather  appear  that,  in  the  former  case,  the 
presumption  was  stronger  against  marriage,  for  this  reason,  that  if  parties  bein^  free 
to  marry  did  not  do  so,  it  was  fair  to  presume  that  they  did  not  intend  it ;  but  if  the 
connection  was  commenced  at  a  time  when  they  were  not  free  to  manr,  the  presump- 
tion was  not  so  strong  that  they  would  not  marry  as  soon  as  the  obstacle  was  remoYed 

In  the  case  of  Hoggan  v,  Oraigie  Lord  Chancellor  Cottenham  said,  with  reference 
to  the  proof  of  marriages  in  Scotland, — **  It  has  never  been  held  to  be  necessary  to  prove 
the  contract  itself.  It  is  sufficient  if  the  facts  of  the  case  are  such  as  to  lead  to 
satisfactory  evidence  of  such  a  contract  having  taken  place." 

The  question  was  a  question  of  fact.  If  the  Court  were  satisfied  upon  the  evidence 
that  these  parties  lived  together  for  upwards  of  twenty  years  as  husband  and  wife, 
intending  to  be  so,  having  no  other  purpose,  baptising  and  bringing  up  their  children 
as  legitimate  children,  there  being  nothing  whatever  in  their  conduct  to  suc^gest  that 
they  were  acting  a  part  and  pretending  to  he  what  they  were  not,  they  being  aUthe  time 
free  to  marry, — there  was  no  rule  of  law,  and  no  principle  for  saying,  that  the  Court 
should  not  give  effect  to  that  evidence,  and  hold  that  they  were  married  pei'sons. 

But  the  advocator  said,  in  the  second  place,  that  assuming  that  a  marriage  might 
be  established  by  proof  of  cohabitation  and  habit  and  repute,  there  must  be  a  change 
in  the  character  of  the  cohabitation  after  the  parties  became  free  to  marry ;  and  he 
alleged  that  as  James  Campbell  and  Eliza  Maria  Blanchard  lived  and  cohabited  together 
in  exactly  the  same  way  wnen  they  were  not  free  to  marry,  and  could  not  intend  mar- 
riage, as  they  did  afterwards,  the  inference  could  not  be  drawn  from  their  subsequent 
conduct  and  actings  that  they  intended  to  marry. 

Assuming  this  plea  to  be  sound,  it  was  necessary  for  the  advocator  to  estahli^ 
the  matter  of  fact  on  which  it  is  founded,  viz.  that  in  point  of  fact  the  character  of  their 
cohabitation  was  the  same  before  1784  as  it  was  after. 

The  advocator  had  not  proved  that  the  character  of  their  cohabitation  was  the 
same  before  as  it  was  after  1784,  when  they  were  free  to  marry.  There  was  no 
presumption  that  they  lived  together  as  husband  and  wife.  It  was  matter  for  proof, 
not  for  conjecture,  and  there  was  no  evidence  of  their  cohabitation  in  Scotland,  KngUnd, 
or  America,  during  the  time  that  the  impediment  existed.  If  a  conjecture  was  to  be 
made  as  to  their  mode  of  life  in  America,  it  could  hardly  be  doubted  that,  in  Campbell's 
own  regiment,  which  had  been  joined  in  America  by  the  recruits  raised  by  him  in  the 
very  neighbourhood  where  his  elopement  was  said  to  have  made  so  much  noise/  Elixa 
Maria  Blanchard  could  not  have  been  regarded  in  any  other  Ught  than  as  his  mistress. 
In  the  absence  of  all  evidence  as  to  how  they  Uved  in  America,  the  advocator  had  nothing 
to  rely  on  but  a  sentence  of  the  latter  from  CoUn  to  Duncan,  dated  Glasgow,  in  Sep- 
tember 1783.  But  this  letter  was  not  [918]  admissible  as  evidence  of  the  truth  of  the . 
statements  which  it  contained.  Besides,  Colin  did  not  know  how  they  liyed — never 
saw  them  together.  If  he  had  information,  there  was  nothing  to  shew  where  or  how 
he  got  it.  Had  the  correspondence,  of  which  this  was  a  fragment,  been  produced, 
and  James's  letter  been  seen,  it  might  have  been  seen  that  the  inference  which  the 
advocator  proposed  to  draw  from  the  letter  was  quite  unfounded. 

The  only  other  evidence  relied  on  by  the  advocator  was,  that  a  person  of  the  name 
of  Eliza  Campbell  came  home  from  America  in  the  same  transport  with  him.    But  this 
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proved  nothing  as  to  the  character  of  the  cohabitation  of  the  parties.  It  was  worthy 
of  notice  that  the  Ust  of  women  on  board  did  not  contain  the  names  of  any  wives  of 
officers.  This  evidence,  therefore,  conld  not  shew  more  than  this,  that,  for  the  purpose 
of  getting  her  a  passage  home,  he  had  possibly  represented  her  as  his  wife.  It  was  im- 
possible to  say  that  the  advocator,  upon  this  evidence,  had  established  that  the  character 
of  the  cohabitation  was  the  same  before  1784  as  it  had  been  proved  to  have  been  after- 
wards. Suppose  it  had  been  necessary  for  the  respondent's  success  to  establish  a 
marriage  by  cohabitation  and  habit  and  repute,  prior  to  1784,  upon  the  evidence  in 
process,  he  could  not  possibly  have  succeeded.  That  being  so,  there  was  no  room  for 
the  appUcation  of  the  principle  of  the  cases  of  Cunningham  and  Lapsley. 

The  Lord  Ordinary  had  instituted  a  comparison  as  to  the  conduct  of  the  parties 
before  1793  and  after  that  date.  But  in  so  treating  the  matter,  he  had  not  done  full 
justice  to  the  respondent's  case.  The  proper  comparison  was  between  the  acts  and 
conduct  of  the  parties  before  and  after  1784,  when  Ludlow  died.  There  was  no  proof 
whatever  that  James  Campbell  and  Eliza  Maria  Blanchard  were  living  in  England 
between  1784  and  1793,  and  there  was  neither  proof  nor  presumption  that  they  were 
hving  iUicitly  together.  It  appeared,  therefore,  that  all  that  could  be  said  of  the  acts 
of  the  parties  between  1784  and  1793,  in  the  most  favourable  view  for  the  advocator, 
was  this,  that  as  there  was  no  proof  of  the  true  situation  of  the  parties  at  this  period, 
it  was  impossible  to  say  what  was  the  true  character  of  their  acts  and  conduct.  It  was 
impossible  to  hold,  as  the  advocator  contended,  that  such  acts  as  the  baptism  of  the 
eldest  child,  EUza  Marlborough  Campbell,  in  1785,  and  the  declaration  to  his  father 
by  James  Campbell  that  EUza  Maria  Blanchard  was  his  wife,  were,  as  regarded  this 
question,  to  have  the  same  effect  attributed  to  them  as  if  this  had  occurred  tefore  1784. 
It  might  be  that,  from  defect  of  proof  that  the  parties  were  actually  hving  and  cohabit- 
ing in  Scotland  at  this  time,  and  were  subject  to  the  Scotch  law  of  marriage,  the  respon- 
dent might  not  be  entitled  to  found  upon  these  acts  as  proving  a  marriage  by  cohabita- 
tion and  habit  and  repute  in  Scotland ;  but  the  fair  inference  from  the  evidence  was, 
that  they  were  Uving  and  cohabiting  in  Scotland,  and  were  subject  to  the  law  of  Scotland, 
and  the  respondent  was  entitled  to  found  upon  their  acts  and  conduct  during  this  time. 
At  any  rate,  he  was  entitled  to  the  benefit  of  them,  because  James  Campbell  and  Eliza 
Maria  Blanchard  being  free  to  marry,  it  was  to  be  presumed  that  they  were  married 
when  they  so  acted.  The  whole  conduct  and  actings  of  these  parties  subsequently 
to  1784  or  1793  were  irreconcileable  with  any  other  idea  than  that  they  were  married 
persons.  The  facts  in  the  present  case  were  so  essentially  different  from  those  of 
Cunningham  and  Lapsley,  that,  even  had  the  burden  of  proof  been  upon  the  respon- 
dent, without  the  slightest  departure  from  the  doctrines  laid  down  in  those  cases,  it 
must  have  been  held  that  he  had  established  the  fact  of  the  marriage  of  his  grandfather 
and  grandmother. 

In  the  case  of  Lapsley  t?.  Grierson  there  was  no  proof  that  Paul  was  dead,  or  that 
the  parties  knew  of  it,  and  therefore  it  was  said  that  they  could  not  intend  to  marry ; 
and  it  was  said  in  this  case  that  there  was  no  proof  that  James  Campbell  and  Eliza 
Maria  Blanchard  knew  of  the  death  of  Christopher  [919]  Ludlow,  and  therefore  that 
they  could  not  intend  to  marry.  In  the  case  of  Lapsley  there  was  the  presumption  in 
favour  of  life,  which  did  not  exist  here.  The  presumption  on  which  the  advocator 
wished  to  found  was  a  presumption  in  favour  of  ignorance,  and  there  was  no  such 
presumption  in  law.  At  this  distance  of  time,  the  presumption  that  the  parties  did  know 
of  Ludlow's  death  must  certainly  be  made  in  favour  of  a  marriage  depending  on  it. 
The  Lord  Ordinary  remarked  that  in  regard  to  a  fact  of  this  kind,  which  was  not  occult, 
and  which  both  parties  had  a  strong  interest  to  know,  they  must  be  held  to  have  learnt 
it  when  they  acted  as  they  did  during  their  residence  in  Scotland.  It  had  been  proved 
that  Ludlow's  death  was  published  in  the  Bath  and  Bristol  newspapers  of  the  day, 
one  of  them  having  been  published  within  ten  days  of  James  Uampbell's  arrival 
at  Plymouth.  In  how  many  other  local  newspapers  it  might  have  been  published 
it  was  impossible  now  to  tell.  The  circumstances  attending  his  death,  and  his  burial 
at  Salisbury;  were  well  known  in  Chipping-Sodbury ;  and  James  Campbell,  on  his 
arrival  in  this  country,  immediately  after  Ludlow's  death,  was  stationed  for  about  a 
year  with  his  regiment  at  Taunton,  and  other  places  in  the  south-west  of  England, 
in  the  district  where  Christopher  Ludlow's  relatives  resided,  and  from  which  James 
Campbell's  company  had  been  recruited.  In  these  circumstances,  it  was  most  im- 
probable that  he  and  EUza  Maria  Blanchard  should  not  have  ascertained  a  fact  which 
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they  had  so  much  interest  to  know ;  and  they  must  be  taken  to  hare  known  of 
Ludlow*8  death. 

But  the  advocator  maintained,  in  the  third  place,  that  there  was  sufficient  evidence 
on  which  to  beUeve  that  a  ceremony  of  marriage  did  take  place  in  Edinburgh  in  1781, 
as  stated  in  EUza  Blanchard's  letters  to  the  War  Office  and  to  Lord  and  I^dy  Bread- 
albane ;  that  at  all  events  the  parties  represented  such  a  marriage  as  having  taken  place, 
and  were  believed  in  the  representation ;  and  *"  that  their  cohabitation  throughout, 
and  all  the  reputation  of  marriage  existing  between  them,  proceeded  exclusively  on 
the  footing  and  representation  of  this  invaUd  marriage ;  and  that,  therefore,  the  habit 
and  repute  reUed  on  by  the  respondent  cannot  be  legitimately  set  up  as  proving  another 
and  legal  marriage." 

The  respondent  maintained  that  no  ceremony  of  marriage  did  take  place  between 
James  Campbell  and  Eliza  Maria  Blanchard  in  1781.  But  assuming  that  there  was 
such  a  ceremony,  it  was  necessary  to  attend  to  its  character. 

It  was  said  to  have  taken  place  during  the  course  of  an  ilUcit  connection  between 
James  Campbell  and  Eliza  Maria  Blanchard.  It  was  idle  therefore  to  say,  as  the  ad- 
vocator did,  "  that  their  cohabitation  throuffhout "  proceeded  on  the  footing  of  this 
invalid  marriage.  It  was  also  alleged  that  the  ceremony  was  a  secret  ceremony,  and 
that  it  was  gone  through  for  the  special  and  particular  purpose  of  getting  a  marriage 
certificate. 

In  the  case  of  an  invalid  marriage  ceremony  to  which  the  parties  attributed  some 
efficacy,  it  might  be  right  to  attribute  the  subsequent  cohabitation  and  actings  of  the 
parties  to  that  ceremony,  even  although,  as  in  the  Yelverton  case,  it  took  place  in  the 
middle  of  an  illicit  course  of  cohabitation ;  but  it  was  absurd  to  say  that,  where  both 
parties  knew,  as  they  did  here,  that  the  ceremony  was  utterly  null  and  void  and  of  no 
efficacy  whatever,  and  it  was  gone  through  to  serve  a  temporary  and  particular  purpose, 
their  future  intercourse  and  conduct  were  to  be  attributed  to  it.  It  could  not  be  held 
to  have  operated  any  change  on  the  nature  of  their  intercourse.  It  could  not  have 
deceived  themselves,  because  they  knew  it  was  null,  and  it  could  not  have  deceived  the 
public,  because  it  was  secret,  and  the  pubhc  knew  nothing  about  it. 

It  was  absurd  to  say  that  the  habit  and  repute  of  marriage  proceeded  exclusively 
on  the  footing  and  representation  of  this  invaUd  marriage. 

If  the  advocator's  representation  of  the  nature  of  the  ceremony,  and  of  [920]  the 
careful  manner  in  which  it  was  concealed  was  correct,  it  was  difficult  to  see  how  the 
repute  of  the  marriage  of  James  Campbell  and  EUza  Maria  Blanchard  could  be 
attributed  to  it. 

That  the  repute  which  existed  in  the  advocator's  family  could  not  be  attributed 
to  this  source,  was  very  clear  from  his  own  account  of  the  matter.  He  said, — "  It  was 
only,  however,  when  the  Breadalbane  succession  opened,  and  a  stake  large  enough  to 
warrant  the  contest  presented  itself,  that  those  inquiries  were  set  on  foot  which  have 
thrown  a  clear  light  upon  the  origin  of  that  habit  and  repute  of  legitimacy  held  by 
William  John  Lambe  Campbell,  upon  which  the  whole  case  of  the  respondent  rests,' 
and  which  led  to  the  alleged  discovery  of  the  documents  in  the  War  Office,  **  which 
enabled  the  advocator  to  trace  the  alleged  habit  and  repute  of  marriage  between  James 
Campbell  and  Eliza  Maria  Blanchard  or  Ludlow  "*  to  what  he  called  its  true  source. 
Clearly,  therefore,  on  their  own  shewing,  this  alleged  ceremony  was  unknown  to  the 
advocator's  family  until  after  November  1862.  In  truth,  nobody  ever  heard  of  this 
alleged  ceremony  until  EUza  Maria  Blanchard  in  the  year  1807  invented  it  to  serve 
her  own  purposes  at  the  time ;  and,  so  far  as  appeared,  nobody  except  Lord  and  Lady 
Breadalbane,  and  the  War  Office  officials,  ever  heard  of  it  at  aU,  until  the  documents 
in  question  were  produced  for  the  purposes  of  this  case. 

But  it  was  further  said  that  she  induced  Lord  Breadalbane  to  beUeve  the  representa- 
tions made  to  him  in  1807  as  to  this  alleged  ceremony,  *"  and  that  in  consequence  of  that 
beUef  William  John  Lambe  CampbeU  was  reputed  legitimate  among  the  Breadalbane 
family."  It  was  incredible  that,  if  Lord  Breadalbane  entertained  doubts  after  James 
Campbell's  death  whether  he  and  EUza  Maria  Blanchard  were  married  persons,  he  would 
tacitly  have  accepted  the  statement  made  by  her  on  the  subject,  and,  proceeding 
on  that  statement,  have  treated  their  son  as  the  next  heir  to  the  Breadalbsme  estates, 
not  merely  in  such  acts  of  kindness  as  he  shewed  towards  their  family,  down  to  his 
undertaking  the  charge  of  the  respondent's  education  in  1832,  but  in  regard  to  the 
expenditure  of  large  sums  of  money  on  the  Breadalbane  estates,  the  security  of  which 
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depended  on  his  taking  caxe  that  he  who  was  truly  the  next  heir  should  he  duly  called 
in  the  proceedings.  The  evidence  shewed  that  long  before  1807,  and  from  an  early  date 
after  James  Campbell  left  the  40th  Regiment,  the  Earl  had  had  his  attention  directed 
to  the  fact  of  James's  marriage,  and  that  both  through  his  intimacy  with  the  Glenfalloch 
family,  and  the  relation  in  which  James  Campbell  stood  to  him  as  the  quartermaster 
of  his  regiment  of  Fencibles,  he  had  ample  opportunities  of  ascertaining  the  fact  that  he 
and  Eliza  Maria  Blanchard  were  married  persons.  There  could  be  no  doubt  that  Eliza 
Maria  Blanchard's  statement  in  her  letter  to  the  War  Office,  that  she  had  frequently 
dined  with  Lord  and  Lady  Breadalbane  while  James  Campbell  was  in  the  regiment, 
was  true,  for  if  it  had  been  untrue,  she  would  not  have  risked  making  the  statement, 
when  she  was  at  the  time  referring  to  Lord  Breadalbane  to  support  her  application 
for  a  pension.  In  April  1807  Miss  Butter  appealed  to  the  Earl  on  behalf  of  WilUam 
J.  L.  Campbell,  *"  as  the  son  of  your  old  and  sincere  friend  Captain  James  Campbell, 
GlenfaUoch ;  "  and  before  the  date  of  his  mother's  letter  of  23d  June  in  that  year,  William 
J.  L.  Campbell  was  Uberated  from  imprisonment  by  the  aid  of  the  Elarl,  who  was 
supposed  to  have  been  then  persuaded  for  the  first  time  that  James  Campbell  had 
been  a  married  man. 

That  EUza  Maria  Blanchard  might,  for  the  purpose  of  getting  to  or  returning  from 
America,  have  represented  herself  as  the  wife  of  James  Campbell,  or  that  Colin  Campbell 
might  have  heard  of  her  as  his  wife,  could  not  possibly  prove  that  she  held  herself 
out  as  his  wife  in  respect  of  this  alleged  ceremony  of  1 781.  Such  facts  could  only  prove 
that  on  certain  occasions,  and  for  certain  purposes,  she  represented  herself  as  his  wife. 
[921]  But  it  could  never  be  held  that  the  subsequent  habit  and  repute  was  attributable 
to  these  representations.  It  must  be  attributed  to  its  true  source,— the  long  and 
uninterrupted  cohabitation  as  husband  and  wife  before  the  eyes  of  the  world,  and 
their  acts  and  conduct  during  that  time,  most  unequivocally  shewing  that  they  had 
interchanged  that  consent  which  is  necessary  to  the  constitution  of  marriage. 

There  was  therefore  no  foundation  for  saying  that  the  reputation  of  marriage 
in  this  case  was  to  be  attributed  either  to  the  alleged  marriage  ceremony  in  1781,  or 
to  any  representation  by  Uie  parties  that  there  was  such  a  ceremony. 

But  this  case  did  not  depend  on  a  proof  of  a  marriage  by  cohabitation  and  habit 
and  repute.    The  marriage  was  clearly  proved  by  the  acknowledgments  of  the  parties. 

That  a  marriage  might  by  the  law  of  Scotland  be  proved  by  the  acknowledgments 
of  the  parties  there  was  no  doubt,  and  these  acknowledgments  might  be  proved  in  any 
way.  "  The  interchange  of  consent,"  said  Lord  Deas,  "  may  be  proved  by  oath  of  party 
or  by  subsequent  acknowledgments,  either  written  or  verbal,  of  the  fact.  It  is  of  no 
consequence,  although  the  letters  containing  the  acknowledgments  may  have  been 
written  or  received  in  another  country,  or  although  the  verbal  acknowledgments 
may  have  been  made  in  another  country.  The  whole  question  is,  do  they  aflford  satis- 
factory evidence  that  mutual  consent  had  been  seriously  and  deUberately  interchanged 
in  Scotland  1  Neither  is  it  necessary  that  the  particular  time  or  place,  that  the  consent 
was  interchanged,  shall  be  proved.  It  is  enough  that  consent  shall  be  proved  to  have 
been  interchanged  in  Scotland  at  a  time  (although  indefinite)  prior  to  the  time  to  which 
the  question  at  issue  refers."  * 

The  acknowledgments  in  this  case  were  numerous  and  unequivocal.  In  the  first 
place,  the  "  note  for  Messrs.  Campbell  and  Andrew,"  before  referred  to,  contained 
evidence  that  James  Campbell  had  acknowledged  and  declared  before  his  father's  family 
that  Eliza  Maria  Blanchard  was  his  wife,  even,  as  the  terms  of  the  note  shewed,  at  the 
risk  of  being  disinherited. 

Again,  their  children  were  baptised  as  legitimate  children.  Take  the  case  of  Bread- 
albane Gavin,  their  youpgest  son.  According  to  the  rules  of  the  Scotch  Church,  the 
father  was  no  doubt  present  to  take  upon  himself  the  baptismal  vows.  At  any  rate, 
it  could  not  be  doubted  that  the  child  was  baptised  as  a  legitimate  child  by  the  consent 
and  authority  of  both  father  and  mother,  and  that  they  thereby  acknowledged  them- 
selves to  be  its  lawful  parents.  In  the  case  of  Arnot,  not  reported  on  this  point,  but 
mentioned  by  Mr.  Erskine,t  "  A  marriage  was  sustained  against  the  husband,  chiefly 
on  his  owning  it  to  the  midwife,  whom  he  had  called  to  assist  his  wife  in  the  birth,  and 
to  the  minister  whom  he  had  desired  to  baptise  the  child,  without  any  actual  proof  of 
the  marriage,  or  of  the  parties  cohabiting  together  as  married  persons."    And  Lord 

*  Longworth  v.  Yelverton,  Dec.  19,  1862,  ante,  vol.  i.  p.  172.      tErsk.  i.  6,  5. 
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Ivory  said,  in  the  case  of  Leslie,*  that  the  chief  fact  on  which  the  marriage  relation  was 
held  established  was,  that  at  the  baptism  of  the  child  the  father  had  acknowledged 
himself  as  being  the  husband  of  the  mother. 

The  power  of  attorney  granted  by  James  Campbell  in  favour  of  Eliza  Maria  Blanchard 
as  his  wife,  and  accepted  and  acted  on  by  her,  was  an  unequivocal  acknowledgment 
that  they  were  husband  and  wife.  It  was  not  of  the  least  consequence  that  it  was  not 
written  or  granted  for  the  express  purpose  of  declaring  or  acknowledging  a  marriage. 
In  the  case  of  Leslie,  not  one  of  the  letters  or  documents  was  written  for  the  purpose  of 
acknowledging  a  marriage.  The  question  in  that  case  was,  and  in  all  similar  cases 
[922]  i^i  were  the  terms  husband  and  wife  (or  whatever  the  terms  may  be)  used  in  their 

[}roper  and  usual  signification  ?  If  they  are,  the  parties  using  them  thereby  acknow- 
edge  that  they  are  nusband  and  wife  ;  and  the  ground  of  judgment  in  that  case  was, 
that  the  expressions  used  in  the  letters  were  not  reconcileable  with  any  other  idea  than 
that  the  writers  were  husband  and  wife.  Although  the  judgment  was  not  unanimous, 
there  was  no  difference  as  to  the  law  of  the  case,  but  the  Lord  President  differed,  upon 
the  ground  that  he  was  of  opinion  upon  the  evidence,  that  the  writers  were  not  using 
these  terms  of  husband  and  wife  in  their  usual  and  ordinary  signification. 

In  the  case  of  Campbell  v.  Sassen.t  in  which  a  power  of  attorney,  in  similar  terms 
to  the  present  one,  was  produced  (apart  from  the  specialty  that  it  was  necessary,  in 
that  case,  to  prove  a  French  marriage,  for  which  it  was  inadmissible),  the  documents 
there  were  held  to  have  been  granted  alio  intuitu ;  or,  in  other  words,  that  the  parties, 
in  using  the  words  husband  and  wife,  or  similar  words,  were  not  using  them,  and  did 
not  intend  to  use  them,  in  their  usual  and  ordinary  meaning,  but  for  another  purpose. 

There  was,  finally,  the  inhibition  used  by  James  Campbell  against  Eliza  Maria 
Blanchard  in  1804,  which  was  certainly  a  most  public  acknowledgment  and  declaration 
that  she  was  his  wife. 

Now,  the  Court  would  inquire  into  the  circumstances  in  which  these  acts  were 
done,  or  words  written,  and  if  it  should  not  be  proved  that,  in  doing  the  acts  or  writing 
the  words,  the  parties  intended  something  different  than  the  acts  or  words  imply,  the 
Court  would  give  effect  to  the  inference  impUed  in  them.     • 

The  necessary  inference  implied  in  the  act  of  having  their  child  baptised  as  a  legiti- 
mate child  was  that  they,  its  parents,  thereby  acknowledged  themselves  to  be  lawfully 
manied ;  and  that  inference  would  be  drawn,  unless  it  should  be  proved  that  the  child 
was  baptised  in  such  circumstances,  or  for  some  purpose,  which  shewed  that  the  parties 
did  not  intend  that  that  inference  should  be  drawn. 

So,  again,  when  James  Campbell,  in  the  power  of  attorney,  designed  Eliza  Maria 
Blanchard  as  his  wife,  and  she  accepted  of  and  acted  upon  it  as  such,  if  these  words  were 
used  by  him  in  their  ordinary  and  usual  meaning,  they  necessarily  implied  an  acknow- 
ledgment that  she  was  his  wife ;  and  that  inference  would  be  drawn,  unless  it  could 
be  shewn,  as  was  shewn  in  the  case  of  Campbell  v.  Sassen,  that  he  did  not  use  those 
words  in  their  ordinary  and  usual  meaning,  and  did  not  intend  that  that  inference 
should  be  drawn. 

There  was  nothing  to  suggest  the  idea  that  from  the  time  to  which  testimony 
reached  back  down  to  James's  death  in  1806  he  did  not  consider  Eliza  Maria  Blanchard 
as  his  wife,  Uve  with  her  as  such,  baptise  the  children  bom  to  them  as  legitimate,  grant 
her  power  to  act  for  him  as  his  wife,  inhibit  her  from  incurring  debts  for  which  he 
should  be  responsible  as  such.  Everything  suggested  the  conclusion  that  he  regarded 
her  as  his  wife,  beheved  her  to  be  so,  and  that  she  had  a  similar  view  with  respect  to 
him.  But  if  this  were  so,  there  was  no  weight  in  the  advocator's  contention,  that  these 
acknowledgments  were  to  be  referred  to  the  alleged  ceremony  in  1781,  just  as  the 
acknowledgments  in  the  case  of  Yelverton  were  referred  to  thp  invaUd  Irish  marriage. 
The  difference  in  the  two  cases  was  very  apparent.  In  the  Yelverton  case,  the  ceremony 
was  maintained  T  to  be  a  valid  and  effectual  marriage,"  therefore  the  various  acknowledg- 
ments were  attributable  to  that  ceremony.  But  in  this  case,  if  the  Court  were  satisfied 
that  the  acknowledgments  were  sincerely  made,  and  that  the  parties  thereby  intended 
to  acknowledge  each  other  as  husband  and  wife,  it  could  not  by  possibility  be  supposed 
that,  in  so  acting,  they  were  referring  to  a  ceremony  which  they  both  knew  was  utterly 
null  and  void,  and  incapable  of  giving  effect  to  their  intention. 

*  LesUe  v,  Leslie,  March  16,  1860,  22  D.  993. 

t  CampbeU  v.  Sassen,  May  23,  1826,  2  W.  &  S.  309. 
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[923]  In  concliLsion,  the  respondent  submitted,  that  during  the  twenty  years  and 
upwards  of  the  connection  of  James  Campbell  and  Eliza  Maria  Blanchard,  which 
followed  Ludlow's  death,  the  undivided  repute  and  the  acts  of  acknowledgment  of 
each  other  as  man  and  wife,  were  such  as  to  leave  no  other  conclusion  reasonably 
possible  than  that  they  had  consented  to  be  man  and  wife,  and  regarded  each  other 
as  such. 

At  a  meeting  of  the  whole  Court  on  16th  May  1866,  Lord  Blinloch  tendered  his 
declinator,  on  the  ground  that  he  was  married  to  a  sister  of  the  mandatory  for  Charles 
William  Campbell,  the  advocator.  *    The  Court  sustained  the  decUnator. 

The  following  opinions  were  returned  by  the  consulted  Judges : — 

Lord  Justice-Clerk,  Lord  Neaves,  and  Lord  Mure.— On  the  death  of  the  late 
Marquess  and  Earl  of  Breadalbane,  the  succession  to  the  Breadalbane  estates,  under 
the  entails  applicable  to  them,  opened  to  the  heir-male  of  the  body  of  William  Campbell 
of  Glenfalloch. 

The  respondent,  the  present  Glenfalloch,  claims  the  succession,  and  seeks  to  be 
served  heir  to  the  late  Earl,  as  being  descended  from  William  Campbell's  second  son  : 
the  advocator  (Boreland)  makes  a  similar  claim,  as  being  descended  from  his  sixth 
sou.  Both  parties  are  agreed,  and  there  is  sufficient  evidence  to  shew,  that  the 
descendants  of  William  Campbell's  eldest  son  are  extinct. 

The  propinquity  alleged  by  Glenfalloch  is  plainly  nearer  than  that  alleged  by 
Boreland ;  and  the  question  is,  whether  it  is  proved  or  disproved  1 

The  claim  of  Glenfalloch  is  supported  by  evidence  which  in  itself,  and  apart  from 
the  evidence  of  the  advocator,  is  clear  and  conclusive. 

He  is  proved  to  be  the  eldest  and  lawful  son  of  the  late  William  John  Lambe  Campbell 
of  Glenfalloch,  and  in  that  character  he  was  served  heir  to  his  father  in  the  estate  of 
Glenfalloch  in  1850.  William  John  Lambe  CampbeU,  again  held  the  estate  of  Glen- 
falloch from  the  year  1812,  when  he  was  served  heir  to  his  cousin,  the  previous  pro- 
prietor, till  his  death  in  1850.  The  cousin  to  whom  he  was  thus  served  was  the  last 
male  descendant  of  the  eldest  son  of  William  Campbell,  the  common  ancestor ;  and 
William  John  Lambe  Campbell  was  so  served  heir  to  him,  as  being  the  eldest  and 
lawful  son  of  the  then  deceased  James  Campbell,  the  second  son  of  the  common  ancestor. 
There  is  ample  evidence  that  William  John  Lambe  Campbell  was  recognised  and  reputed 
to  be  the  eldest  and  lawful  son  of  James  Campbell ;  and  there  is  no  doubt  that  James 
Campbell,  his  father,  was  the  second  and  lawful  son  of  the  common  ancestor,  William 
Campbell. 

All  these  facts  are  proved  by  a  mass  of  general  evidence,  as  well  as  by  the  successive 
services  of  William  John  Lambe  Campbell  and  of  the  present  Glenfalloch  in  1812 
and  1850  :  and  this  branch  of  the  family  has  thus  been  in  possession  of  the  family 
estate  of  Glenfalloch  for  upwards  of  fifty  years  prior  to  the  present  dispute,  upon 
a  title  of  propinquity  which  would  be  equally  sufficient  to  prevail  in  the  present 
competition. 

it  is  not  immaterial  to  notice,  that  if  there  was  any  flaw  in  the  pedigree  by  which 
the  lands  of  Glenfalloch  were  thus  taken  up  and  held,  the  party  who  would  next  have 
come  to  succeed  to  them  was  the  ancestor  of  the  present  Boreland.  No  opposition, 
however,  was  made  to  the  services  so  expede  ;  on  the  contrary,  the  proprietor  of  Bore- 
land for  the  time  concurred  and  assisted  in  carrying  through  the  service  of  William 
John  Lambe  Campbell. 

There  can  be  no  doubt  that,  in  the  proceedings  of  service  such  as  those  here  in 
dependence,  a  prior  service  of  the  claimant  or  his  ancestor  is  good  evidence  of  propin- 
quity. The  verdict  of  an  inquest  in  a  service  proceeds  on  open  and  edictal  notice  to  the 
pubUc,  and  is  a  solemn  act,  which  not  only  declares,  but  confers  on  the  party  served, 
the  status  there  asserted  and  ascertained ;  and  such  verdict,  exhibited  in  the  shape  of 
a  formal  retour,  is  admissible  evidence  against  all  and  sundry  while  unreduced.  The 
statement  of  the  law  and  practice  in  this  matter  by  Lord  Stair  is  important  and 
decisive  :— 

"  The  other  point  of  this  head  is,  that  the  pursuer  of  the  brieve  is  nearest  lawful  J 

heir,  which  sometimes  also  is  instructed  by  the  infeftment — as  when  the  person  to  be  ■ 

[924]  served  is  a  member  of  tailzie  nominated — as  if  the  infeftment  bear  land  or  annual 
rents  to  be  granted  to  the  fiar  and  to  the  heirs  of  his  body,  which  failing,  to  George  ■ 

*  Ommaney  v.  Smith,  February  13,  1851,  13  D.  p.  678. 
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his  brother,  &c.  Greorge,  pursuing  a  special  service,  needs  no  further  instruction, 
because  that  he  is  George  the  defunct's  brother  passeth  without  probation  as  notarium. 
But,  ordinarily,  the  propinquity  of  blood  to  the  fiar  who  died  last  infeft,  or  to  some  mem- 
ber of  tailzie  substitutea,  must  be  known  to  the  inquest  or  proved ;  for  proving  whereof 
the  relation  must  be  particularly  condescended  on,  accoroing  to  the  Hne  of  sucoeasion 
mentioned  in  the  former  title,  as  that  the  pursuer  is  the  defunct's  eldest  son,  or  the 
eldest  lawful  son  of  that  son,  or  that  they  are  the  daughters  of  that  son,  &c.  or  the 
lawful  daughters  of  the  defunct,  &c.  And  it  will  not  be  sufficient  to  instruct  or  serve 
the  pursuer  nearest  lawful  heir  without  condescending.  Here,  also,  the  propinquity 
of  blood  being  condescended  on  and  proved,  it  is  sufficient  in  whatsoever  degree  it  can 
be  proved,  though  it  were  beyond  the  tenth  degree,  yea  any  degree  being  proved  is 
presimied  to  be  the  nearest  degree,  unless  a  nearer  degree  be  instructed ;  for  it  resolres 
in  this  negative,  that  there  is  no  other  nearer  degree  which,  as  other  negatives,  proves 
itself.  And  that  the  pursuer  is  not  only  nearest  heir,  according  to  lineal  succession  by 
course  of  law,  but  that  he,  nor  none  of  the  intervenient  blood,  were  bastards  or  unlaw- 
ful children,  which  is  instructed  sufficiently  by  common  fame,  or  being  so  holden  and 
reputed ;  and  in  the  intermediates,  it  will  be  sufficient  that  nothing  is  known  to  the 
inquest  on  the  contrary,  unless  bastardy  be  on  the  other  part  alleged  and  instructed. 
This  propinquity  of  blood  is  proved,  either  by  writ  or  by  retours,  infeftments  or  designa- 
tions or  acknowledgments  of  the  fiar  for  the  time,  bearing  such  a  person  to  be  of  sach 
a  degree  or  relation  to  him.  And  in  antiguiSy  writs  bearing  such  designation  and 
acknowledgment,  even  by  others,  of  fame  vrill  be  sufficient ;  for  there  lb  not  equal 
evidence  of  fame  required  in  all  cases." 

We  do  not  say  that  a  service  as  heir  in  one  estate  is  res  judicata  or  unimpeachable 
evidence  as  to  another ;  but  it  is  evidence,  admissible  and  satisfactory  if  not  overcome 
by  preponderating  evidence  to  the  contrary. 

The  respondent,  Glenfalloch,  therefore,  is  upon  this  evidence  shewn  to  possess 
that  status  and  propinquity  of  blood  which  is  alleged  in  his  claim,  and  of  which  he  and 
his  predecessor  have  had  the  public  and  full  enjoyment  for  half  a  century,  to  the  exclu- 
sion of  the  very  branch  now  competing  with  him,  the  relative  positions  and  rights  of 
the  competitors  being  in  all  points  the  same  in  reference  to  the  estate  of  Glenfalloch, 
the  indii^utable  property  of  the  respondent,  as  they  are  in  reference  to  those  Breadal- 
bane  estates  which  are  now  in  dispute. 

The  present  competition,  then,  would  be  wholly  free  from  doubt  but  for  one  special 
consideration  urged  by  Boreland,  which  he  contends  is  sufficient  to  neutralise  and 
overturn  all  the  evidence  on  which  Glenfalloch  founds.  The  argument  on  the  part  of 
Boreland  seems  to  be  rested  entirely  on  this  one  fact,  that  the  connection  between 
James  Campbell,  Glenfalloch's  grandfather,  and  his  reputed  wife,  was  in  its  origin  illicit ; 
from  which  fact  he  deduces  the  inference  that  the  parties  were  never  at  any  period 
married,  and  that  William  John  L.  Campbell,  their  reputed  lawful  son,  was  illegitimate. 
It  is  clear  that  Boreland  cannot  succeed  in  the  present  competition,  merely  by  shewing 
that  there  is  no  positive  or  direct  proof  of  the  marriage  of  James  Campbell,  who  died 
now  sixty  years  ago.  Ho  must  prove  that  he  and  his  reputed  wife  were  never  married, 
and  he  must  do  so  by  evidence  of  such  clearness  and  cogency  as  ought  to  be  required 
in  a  matter  brought  into  controversy  at  so  great  a  distance  of  time  after  the  event, 
and  where  his  cont^ention  is  directly  at  variance  with  the  conduct  and  relative  position 
of  all  the  parties  interested  during  this  long  interval. 

As  the  case  of  Boreland  seems  to  turn  not  so  much  on  general  evidence  as  on  a  l^al 
presumption  said  to  arise  from  the  single  fact  referred  to,  it  seems  proper  here  to  state 
with  some  care  the  principles  of  the  law  of  Scotland  regarding  marriages  where  no 
formal  celebration  is  shewn  to  have  taken  place,  but  where  the  marriage  is  established 
by  cohabitation  and  habit  and  repute. 

The  efFoct  of  cohabitation  and  married  repute  is  twofold  : — 

1st,  There  \b  the  presumption,  not  peculiar  to  the  law  of  Scotland,  that  the  parties 
have  been  married  at  some  time  or  other,  and  in  some  way  or  other,  according  to  law. 
In  a  country  where  marriage  could  take  place  only  by  celebration,  the  presumption 
arising  from  cohabitation  and  repute  is,  that  at  some  time  or  other  a  [925]  celebraticm 
took  place ;  and  if  in  any  way  it  can  be  shewn,  which  is  not  always  very  easy,  that  a 
celebration  never  took  place,  then  the  presumption  vrill  yield  to  the  truth.  In  a 
coimtry  where  marriage  may  be  e£[ected  in  other  ways  than  by  celebration  the  pre- 
sumption is  that  there  was  a  marriage  either  by  celebration  or  in  some  other  of  those 
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recognised  ways ;  and  the  presumption  will  only  be  overcome  if  it  can  be  shewn  that  no 
marriage  took  place  in  any  way. 

2d,  Cohabitation  and  repute  have  an  effect  peculiar  to  the  law  of  Scotland,  as  they 
are  a  recognised  mode  of  contracting  marriage.  It  would  not  be  correct  to  say  that 
they  constitute  marriage  any  more  than  to  say  that  mutual  declaration  constitutes 
marriage.  What  constitutes  marriage  is  the  consent  of  the  parties,  and  nothing  else. 
But  that  consent,  by  the  law  of  Scotland,  may  be  either  express  or  tacit.  It  is  express 
when  there  is  an  open  celebration,  or  an  open  mutual  declaration  of  marriage — the 
declaration  not  being  in  itself  the  consent,  but  the  outward  expression,  from  which  is 
inferred  the  act  of  the  will  of  both  parties.  But  the  law,  as  Mr.  Erskine  well  states  it, 
recognises  also  a  tacit  consent, — that  is,  a  consent  which  never  has  been  expressed  by 
wordB,  but  is  indicated  only  by  acts  and  deeds,  rebus  ipsis  et  factis.  Of  this  kind  of 
consent  marriage  by  promise  and  subsequent  copula  is  one  example;  and  another 
example  is  the  continued  cohabitation  of  the  parties  as  man  and  wife,  with  the  repute, 
among  all  who  know  them,  that  such  is  their  relation.  It  is  important  clearly  to  under- 
stand this  principle,  for  there  is  here  a  risk  of  two  opposite  errors.  On  the  one  hand, 
it  has  sometimes  been  maintained  that  marriage  is  constituted  by  the  cohabitation  and 
repute,  so  that  there  could  be  no  contradiction  of  it  if  the  outward  facts  were  certain ; 
but  it  is  clear  that  the  outward  facts  operate  merely  as  legal  evidence  of  consent,  which 
may  be  rebutted  by  counter-evidence,  just  as  may  be  done  in  the  case  of  mutual  declara- 
tion. On  the  other  hand,  care  must  be  taken  not  to  consider  cohabitation  and  repute 
merely  as  raising  a  presumption  of  marriage  having  been  contracted  by  celebration  or 
mutual  declaration.  They  form  in  themselves  a  recognised  and  lawful  mode  of  indicat- 
ing consent.  They  raise  a  presumption  of  law  that  there  has  been  consent,  not,  indeed, 
a  proesumptio  juris  et  de  jure,  but  a  prcesumptio  juris,  which,  although  it  may  be  rebutted 
by  proving  that  there  was  no  consent  at  all,  will  not  be  rebutted  by  merely  shewing 
that  no  consent  had  been  expressly  interchanged.  If  tacit  consent  is  sufficient,  it  is  of 
no  consequence  that  there  is  no  express  consent.  The  law  infers  mutual  consent  in 
the  minds  of  the  parties  from  their  living  so  long  together  as  man  and  wife,  and  allow- 
ing themselves  to  be  reputed  man  and  wife.  It  is  not  merely  presimied  that  they 
were  married  in  some  other  way.  The  law  holds  them  to  be  married  in  this  way, — 
that  is,  by  means  of  the  cohabitation  and  repute,  which  are  a  legitimate  enunciation  to 
themselves  and  others  of  their  matrimonial  consent,  although  never  put  in  words. 

The  history  and  probable  origin  of  this  doctrine  in  the  law  of  Scotland  throws  some 
light  on  the  subject.  The  doctrine  is  indeed  a  verv  natural  one,  and,  apart  from 
municipal  regulations,  has  much  reason  to  recommend  it,  as  it  is  not  right  or  advisable 
that  where  parties  have  held  themselves  out  as  married  persons,  have  enjoyed  that 
status,  and  procreated  children  on  that  footing,  all  this  should  be  disturbed  and  over- 
turned because  there  was  no  other  evidence  of  their  marriage,  or  because  no  solemn 
form  of  marriage  was  ever  resorted  to.  The  principle  which  recommends  it  has  accord- 
ingly been  recognised  in  several  systems.  One  of  the  known  modes  of  contracting 
marriage  under  the  Roman  law  was  by  usus,  which  was  founded  on  a  kind  of  pre- 
scription, and  was  effected  by  the  woman  cohabiting  with  the  man  as  her  husband 
for  a  whole  year,  without  having  been  absent  from  his  house  for  three  whole  nights 
following  each  other.  The  same  principle  prevailed  also  among  the  Teutonic  nations. 
In  the  old  Jutish  law  there  is  this  enactment,  under  the  head  "  Concubinam  quamdiu 
habere  licet  "* — "  Qui  domi  su«  concubinam  habet,  cum  qu&  palam  cubitum  it,  clavesque 
illi  commiss»,  et  una  eddemque  mensd  propalam  per  tres  hyemes  utuntur,  ilia  legitima 
et  vera  uxor  censetur." 

It  must  be  obvious,  in  reference  to  the  state  of  the  law  under  a  system  allowing 
such  tacit  consent,  that  a  suggestion  as  to  the  illicit  origin  of  the  connection  will  not 
raise  an  essential  obstacle  to  the  operation  of  the  principle;  for  on  the  supposition 
that  there  has  been  no  celebration,  and  no  express  declaration  of  consent,  such 
unions,  strictly  speaking,  must  or  may  at  their  commencement  be  illicit,  for  nothing 
has  passed  that  could  make  them  otherwise.  The  consent  is  not  declared  in  any 
[926]  other  way  than  by  the  lengthened  continuance  of  an  apparently  matrimonial 
connection ;  and  if  it  were  cut  short  either  by  death  or  separation  at  an  early  period, 
there  would  be  no  marriage.  Accordingly,  all  the  Scottish  authorities  lay  it  down 
that,  in  order  to  make  a  marriage  in  this  way,  there  must  be  a  cohabitation  and  repute 
for  a  considerable  period.  No  precise  period  has  been  fixed,  but  probably  less  than 
the  Roman  year  would  not  do,  and  probably  the  Jutish  triennium  would  be  sufficient. 
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But  it  is  no  objection  to  the  doctrine  that  parties  may  thus  become  married  peiBODS 
by  the  mere  lapse  of  time  who  were  not  married  before.  The  principle  of  the  law  is, 
that  the  consent  is  shewn  by  the  continuance  of  the  cohabitation  and  repute.  Parties 
cannot  be  married  by  mere  inward  and  individual  intention ;  there  must  be  consent, 
— t.e,f  a  mutual  communication  of  the  common  purpose, — in  other  words,  an  outward 
interchange  of  consent,  express  or  tacit.  The  beginning  to  cohabit  is  not  such  an 
outward  act  or  expression ;  there  must  be  a  continued  and  persistent  maintenance 
of  the  connection  in  the  face  of  the  world  for  such  endurance  as  the  law  requires,  which 
will  be  regulated  by  the  measure  necessary  to  produce  conviction  or  firm  belief  in  the 
minds  of  third  parties. 

If  lengthened  cohabitation  and  repute  form  a  special  and  recogm'sed  mode  of  con- 
tracting marriage  by  the  interchange  of  tacit  consent,  it  must  be  a  form  of  entering 
into  tnat  relation  competent  to  all  parties  who  are  free  to  marry.  Pardee  living  in 
concubinage  are  as  free  to  marry  as  others.  Parties  who  have  been  living  in  adultery 
are  eaually  free  to  marry  after  the  obstacle  of  the  previous  subsisting  marriage  is  re- 
mo  veci,  if  they  be  not  afiected  by  the  special  provisions  of  the  Act  1600.  If  generally 
free  to  marry,  such  parties,  if  they  live  in  Scotland,  may  become  married  persons  in 
any  of  the  ways  recognised  by  the  Scotch  law.  They  may  become  so  in  the  way  now 
under  consideration,  unless  the  doctrine  could  be  laid  down,  for  which  there  is  no 
authority,  that  parties  who  have  once  lived  in  that  illicit  manner  can  marry  only  by 
celebration  or  declaration. 

At  the  same  time,  there  is  no  doubt  that  the  illicit  origin  of  the  connection  may 
in  certain  circumstances  present  a  formidable  obstacle  to  a  marriage  in  this  way.  u 
the  connection  at  and  after  its  origin  is  undoubtedly  illicit,  that  will  weaken  or  destroy 
any  presumption  arising  from  mere  cohabitation  by  itself ;  and  if  its  illicit  origin  is 
not  only  known  to  the  parties,  .but  is  proclaimed  or  acknowledged  to  the  public,  this 
will  be  a  serious  difficulty  in  the  way  of  creating  such  a  repute  as  will  be  necessary 
to  establish  a  marriage.  Not  that  such  parties  may  not  mean  to  marry,  and  may 
not  marry,  but  the  notorious  character  of  the  connection  at  first  must,  for  a  long  time 
at  least,  have  a  prejudicial  influence  ag^nst  the  growth  of  any  reputation  of  marriage. 
There  can  be  no  such  repute  at  first,  if  the  illicit  nature  of  the  connection  is  avowed 
and  known ;  and  before  the  altered  repute  can  begin,  a  court  of  law  may  naturaUy 
ask  for  some  intelligible  origin  of  the  change  of  opinion.  In  such  cases  a  change  is 
not  to  be  sought  for  in  the  actual  cohabitation  of  the  parties,  for  which  there  could  scarcely 
be  room,  because,  ex  hypothesis  they  are  living  from  the  first  as  intimately  and  as 
ostensibly  on  the  footing  of  man  and  wife  as  need  be.  But  a  change  of  some  kind, 
or  some  overt  act,  may  reasonably  be  sought  for,  before  a  court  can  hold  that  a  know- 
ledge by  the  public  of  the  avowed  fact  of  concubinage  has  been  changed  into  an  estab- 
lished repute  of  marriage. 

A  striking  illustration  of  these  principles  is  found  in  the  case  of  Balbougie,  where 
the  intercourse  of  the  parties  commenced  by  the  procreation  of  a  child  avowry  ille- 
gitimate, and  the  birth  of  which  led  to  the  parties  being  rebuked  by  an  ecclesiastical 
court  for  fornication.  It  was  there  observed  by  Lord  Eldon  that  while  a  cohabitation 
might  be  presumed  lawful  when  not  known  to  have  been  in  its  origin  illicit,  yet, "  where 
it  was  at  first  notoriously  illicit,  and  where  a  change  in  the  character  of  the  connection 
must  be  operated,  and  when  they  f ouiid  the  means  employed  for  that  purpose  to  be 
such  as  left  half  the  world  in  doubt,  the  servants,  the  relations, — one  half  thinking 
one  way,  the  other  half  the  other, — at  what  time,  in  what  circle  could  it  be  said  that 
there  was  such  a  habit  and  repute  as  raised  the  presumption  that  the  parties  had 
mutually  consented  to  be  husband  and  wife  ?  "  A  careful  examination  of  Lord  Eldon's 
opinion  in  that  case,  and  of  the  opinion  of  Lord  Bedesdale,  who  concurred  in  the  decision, 
will  shew  clearly  that  while  cohabitation  as  man  and  wife  may  itself  presume  marriage, 
if  not  shewn  to  be  illicit  in  its  origin,  it  will  not  necessarily  do  so  when  shewn  to  oe 
illicit;  and  that  in  this  last  case  the  existence  of  unvarying  and  undivided  repute 
becomes  indis-[927]-pen8able.  The  doctrine  laid  down  is,  not  that  an  illicit  connection 
may  not  be  converted  into  marriage  by  cohabitation  with  repute,  but  that  it  cannot 
be  so  converted  without  a  repute  suflSciently  strong  and  long  continued  to  turn  the 
scale.  Thus,  following  upon  Lord  Eldon's  remarks,  Lord  Kedesdale  says, — ^"  There 
must  be  such  a  cohabitation  as  to  induce  persons  to  form  the  opinion  that  the  parties 
were  married.  The  cohabitation  byitself  was  nothing  at  all  here,  as  it  was  known  to 
have  been  in  its  origin  illicit."    "The  question  then  rested  on  the  repute,  and  the 
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parties  muBt  be  reputed  and  holden  to  be  married.  It  must  not  be  an  opinion  of  A 
m  contradiction  to  an  opinion  of  B,  and  of  C  in  opposition  to  D  ;  it  must  be  founded 
not  on  singular,  but  on  general  opinion."  The  same  doctrine,  and  no  more,  is  involved 
in  the  later  case  of  LapsTey,  which,  both  in  this  Court  and  in  the  House  of  Lords,  was 
professedly  decided  upon  the  authority  of  the  Balbougie  case  as  a  precedent.  But 
in  Lapsley's  case  there  were  circumstances  peculiarly  strong  against  the  supposition 
of  marriage,  for  not  only  did  the  parties  begin  to  cohabit  in  Scotland  while  the  woman's 
first  hus^nd  was  alive,  but  there  was  no  evidence  that  they  ever  knew  or  believed 
that  he  was  dead,  and,  indeed,  no  legal  evidence  that  he  was  dead  in  point  of  fact  at 
any  time  during  their  cohabitation.  On  that  footing  there  could  be  no  room  for 
supposing  a  proper  matrimonial  consent,  or  a  legal  marriage,  and,  moreover,  the  whole 
conduct  of  the  parties  and  reputed  status  of  the  children  were  adverse  to  the  idea  of 
their  legitimacv.  The  only  principle  truly  involved  in  that  case  is,  that  in  every  irregu- 
lar marriage  the  whole  circumstances  are  to  be  looked  at,  while  the  evidence  shewed, 
as  Lord  Brougham  observed,  that  the  parties  did  not  coliabit  as  husband  and  wife. 

If  we  look  to  the  circumstances  and  evidence  in  the  present  case,  it  appears  impossible 
to  dispute  these  two  propositions, — Ist,  That  from  1793,  at  least,  down  to  1806, 
a  period  of  thirteen  years,  James  Campbell  and  Eliza  Blanchard  cohabited  in  Scotland 
as  man  and  wife ;  2d,  That  during  the  said  period  they  were  holden  and  repute  to  be 
married  persons  by  all  those  with  whom  they  are  proved  to  have  come  in  contact. 
It  cannot  be  disputed  that  these  undoubted  facts  are  legal  and  sufficient  evidence 
to  infer  matrimonial  consent,  even  though  no  celebration  or  formal  declaration  of 
marriage  had  ever  taken  place  between  them.  The  only  ground  on  which  this  evidence 
is  sought  to  be  rebutted  is  the  alleged  fact,  that  originally  in  England  or  America  a 
cohabitation,  or  at  least  an  intercourse,  had  commenced  between  the  parties,  which 
was  illicit  and  adulterous,  and  that  Eliza  Blanchard's  first  husband  was  alive  up  to 
1784.  But  assuming  this  to  be  so,  it  does  not  appear  that  there  is  any  legal  principle 
or  sufficient  ground  in  reason  or  probability  for  nolding  that  circumstance  to  exclude 
the  effect  of  the  subsequent  cohaoitation  and  repute.  The  cohabitation  in  Scotland 
commenced  or  assumed  a  distinct  or  decided  form  in  1793,  nine  years  after  the  death 
of  the  first  husband.  The  parties  were  then  undoubtedly  free  to  marry,  and  they 
then  came  to  have  a  fixed  residence  in  Scotland,  and  carried  on  there  that  mode  of  life 
which  presented  all  the  features  of  matrimonial  cohabitation,  and  had  the  effect  of 
producing,  not  a  divided  or  individual  opinion,  but  a  general  and  undivided  repute 
and  belief,  of  their  being  married  persons.  It  has  been  said  that  this  belief  originated 
in  deception, — t.^.,  that  the  parties  concealed  the  circumstances  under  whicn  they 
originally  came  together  in  England.  But  this  argument  all  the  more  strongly  con- 
firms the  existence  as  matter  of  fact  of  an  undivided  and  imanimous  repute.  Their 
conduct  at  the  time  justified  that  conclusion ;  and  if  nothing  was  known  to  the  con- 
tra^,  the  repute  would  necessarily  be  uniform  and  unanimous. 

The  argument  arising  from  deception  is  a  very  peculiar  one,  and  deserves  special 
examination,  because  it  really  seems  to  be  the  essence  of  the  whole  case  here  raised 
against  the  marriage.  It  seems  to  involve  this  proposition — ^that  if  parties,  living 
together  as  married  persons,  and  de  facto  holden  and  reputed  such  by  all  and  sundry 
for  ever  so  long,  can  be  proved  at  one  time  to  have  committed  adultery  or  even  fornica- 
tion, and  to  have  concealed  that  fact,  there  can  be  no  marriage.  That  is  a  most  start-  * 
ling  doctrine,  for  which  there  is  no  authority  whatever.  In  such  circumstances,  the 
cohabitation  of  itself,  as  was  said  in  the  case  of  Balbougie,  may  not  be  sufficient,  because 
the  presumption  of  the  lawfulness  of  the  connection  may  not  prevail  with  parties  who 
are  found  to  have  been  guilty  of  a  criminal  intercourse.  But  the  additional  element 
of  a  general  and  imdivided  repute  of  long  endurance  is  a  different  matter,  and  cannot 
be  got  over  in  the  same  way. 

[928]  It  seems  here  important  to  attend  to  the  true  nature  and  import  of  such  a 
habit  and  repute,  as  shewing  what  is  the  rationale  of  the  law  on  the  subject.  Such 
repute  is  not  merely  an  indication  of  opinion  in  the  minds  of  third  parties ;  it  is  a  proof 
of  what  must  have  been  the  conduct,  and  consequently  of  what  must  have  been  in 
the  minds,  of  the  parties  themselves.  Such  a  repute  could  not  arise,  and  could  not 
subsist,  without  a  uniform  line  of  conduct  in  the  parties — without,  in  fact,  such  a 
treatment  and  acknowledgment  of  each  other  in  a  matrimonial  character  as  convinces 
the  pubhc  of  the  existence  of  that  relation.  Lord  Glenlee  well  observed  in  the  case  of 
Elder  t;.  MacLean,  "  Marriage  is  founded  on  consent,  and  there  may  be  single  facts  so 
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o{  husband  and  wife  who  cannot  produce  an  extract  from  the  register  of  the  act  of 
celebration.  The  reason  of  this  rule  with  regard  to  either  the  husband  or  the  wife 
claiming  the  status  of  married  persons,  was,  that  they  both  must  have  known  per- 
fectly well  when  and  where  they  were  married,  and  are  bound  to  prove  this,  in  the 
appointed  way.  But  the  less  rigid  rule  is  extracted  from  children  asserting  their 
legitimacy ;  and  therefore,  by  the  197th  article  they  are  not  boimd  to  prove  the  very 
fact  of  marriage  by  an  extract  from  the  register.  This  privilege  is  granted  to  them, 
however,  under  three  conditions, — Ist,  That  their  two  parents  are  dead ;  2dly,  That 
their  parents  had  been  in  possession  of  the  status  of  married  persons ;  and  3dly, 
That  the  registry  of  the  birth  of  the  children  was  as  lawful  children.  To  this  extent, 
therefore,  in  regard  to  children,  the  modern  code  of  France  recognises  the  presumption 
arising  from  cohabitation  and  habit  and  repute  of  the  parents,  but  no  farther." 

The  respondent  was  in  the  position  of  f  mfiUing  all  the  three  conditions  which  would 
entitle  him  to  rely  upon  the  presumption  of  marriage,  or  rather  his  father  even  would 
have  been  so,  and  he  was  in  a  still  more  favourable  position.  It  would  be  observed,  that 
the  reasons  assigned  for  insisting  that  the  husband  and  wife  should  prove  the  very 
fact  of  marriage,  viz.,  that  they  must  know  all  about  it,  whereas  the  children  are  en- 
titled to  rely  on  the  presumption,  because  they  cannot  be  held  to  know  when  or  where 
the  marriage  may  nave  been  celebrated,  are  precisely  those  which  the  respondent 
relies  upon  as  diiBtinfi;uishing  the  present  case  from  the  case  of  Cunningham  r. 
Cunningham  and  simuar  cases. 

There  was  no  reason  why  the  principle  should  not  apply  in  a  case  where  [gifi]  the 
connection  may  be  shewn  to  have  commenced  in  adultery.  There  was  no  bar  to  tie 
parties  afterwards  marrying,  and  the  presumption  proceeded  upon  the  principle  that 
the  reputation  was  founded  on  good  grounds,  whicn,  but  for  lapse  of  time  and  loss 
of  evidence,  would  have  been  proved.  Where  it  has  become  impossible  or  unreason- 
able from  lapse  of  time  to  expect  direct  proof,  the  reputation  became  "  the  best  means 
of  proof  "  that  there  was  such  a  marriage,  and  it  .would  be  held  to  have  taken  pkce 
accordingly.  *  It  might  be  that  the  remoteness  of  the  events,  and  the  consequent 
loss  of  evidence,  might  make  it  difficult  for  the  person  challen^ng  the  legitimacy 
to  sustain  the  onus  which  was  upon  him ;  or  it  might  be,  that  if  the  evidence  had  not 
been  lost,  it  would  have  disproved  his  case.  But  if  one  or  other  is  to  suffer  from  the 
loss  of  evidence,  it  must  surely  be  the  party  who  seeks  at  a  distant  date  to  overthrow 
an  estabhshed  legitimacy.  It  would  not  do  for  the  advocator  to  shew  even  that  it 
is  probable  there  was  no  marriage  between  theuL  He  must  prove  facts  which  are 
inconsistent  with  any  reasonable  or  probable  presumption  of  their  having  been  lav- 
fully  married.  So  far,  however,  was  this  from  being  the  case,  that  the  facts  veie 
in  entire  conformity  with  the  legal  presumption  in  the  respondent's  favour  arising 
from  the  long  and  unquestioned  reputation  of  marriage  and  legitimacy,  and  only  served 
to  confirm  and  strengthen  these  presumptions. 

As  an  illustration  of  the  force  of  the  legal  presumption  in  favour  of  marriage, 
reference  might  be  made  to  the  English  cases  of  Wilkinson  v.  Payne  and  of  Bond 
v.  Bond.t 

Assuming,  however,  that  the  respondent  had  to  prove  that  James  Campbell  and 
Ehza  Maria  Blanchard  were  married  subsequent  to  1784,  he  had  established  the  clearest 
possible  case  of  marriage  by  proof  of  acknowledgment,  cohabitation,  and  habit  and 
repute. 

From  the  remoteness  of  the  events,  the  evidence  mior  to  1793  did  not  furnish 
a  continuous  history  of  the  lives  of  James  Campbell  and  Eliza  Maria  Blanchard.  There 
was  evidence  as  to  four  or  five  isolated  facts  in  their  history,  but  it  did  not  appear  where 
or  how  they  were  living,  and  therefore,  if  it  were  necessary  to  prove  a  marriage  by 
cohabitation  and  habit  and  repute  before  1793,  the  case  might  fail  from  want  of  suffi- 
cient proof,  arising  from  the  remoteness  of  the  date,  but  not  at  all  by  reason  that  the 
proof  which  has  been  recovered  was  adverse.  But  from  1793  the  case  came  more 
within  the  reach  of  evidence,  and  from  that  date  there  was  the  most  conclusive  proof 
that  James  Campbell  and  Eliza  Maria  Blanchard  lived  and  cohabited  as  husbana  and 
wife,  and  were  habit  and  repute  married  persons,  and  acknowledged  each  other  as 
such.    But  the  few  facts  which  were  known  between  1 784  and  1 793  tended  in  the  same 


*  Starkie  on  Evidence,  p.  45. 

t  Wilkinson  v,  Payne,  4  Durnf.  and  East,  468 ;  Bond  v.  Bond,  2  Lee's  Cases,  p.  333. 
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direction.  It  accidentally  appeared  that  James  Campbell  was  at  his  father's  house 
in  Glenfalloch  in  July  1785.  Whether  Eliza  Maria  Blanchard  was  with  him  there 
or  not,  there  was  no  evidence  to  shew.  If  there  was  room  for  any  inference  at  all, 
the  inference  seemed  to  be  that  she  was  with  the  man  under  whose  protection  at  least 
she  was,  and  with  whom  she  was  said  to  have  constantly  resided,  and  to  whom  she  had 
very  shortly  after  borne  a  child,  which  was  baptised  as  their  lawful  child.  In  Nov- 
ember 1786  there  was  a  trace  of  him  again,  from  the  accidental  circumstance  of  a 
London  tailor  serving  a  summons  upon  nim  at  his  father's  house.  That  summons 
was  executed  upon  mm  as  residing  at  Glenfalloch  in  November.  That  at  this  time 
he  had  presented  Eliza  Maria  Blanchard  to  his  family  as  his  wife  appeared  from  the 
note  for  Messrs.  Campbell  and  Andrew,  of  December  1786,  which  states  with  reference 
to  Eliza  Maria  Blanchard  that  "  Glenfalloch  is  equally  determined  to  exclude  the  issue 
of  James,  his  [916]  second  son  by  his  present  wife,  on  account  of  the  uncertainty  of 
her  family  or  connections,  which  cannot  be  supposed  respectable,  or  in  any  degree 
proper,  as  he  has  all  along  declined  giving  any  farther  account  of  her  than  that  she 
is  his  wife."  It  is  more  probable  than  otherwise  that  the  woman  who  was  thus  declared 
by  him  before  his  family  to  be  his  wife  accompanied  him. 

After  the  birth,  in  the  end  of  1787,  of  James  Campbell's  second  child,  the  respon- 
dent's father,  there  was  evidence  that  he  was  at  Glenfalloch  before  his  father's  death, 
that  is,  before  October  1791,  with  Eliza  Maria  Blanchard  and  their  two  children. 
Supposing  the  two  baptisms  at  Gateshead  to  be  those  of  children  of  Captain  James 
Campbell,  they  were  also  in  the  form  of  registers  of  baptisms  of  lawful  children.  And 
again  before  1793  Eliza  Maria  Blanchard,  in  the  character  of  James  Campbell's  wife, 
had  visited  Glenfalloch  in  the  lifetime  of  old  Mrs.  William  Campbell. 

(The  respondent  also  referred  to  the  facts  subsequent  to  1793  as  affording  con- 
clusive evidence  of  marriage  by  proof  of  acknowledgment,  cohabitation,  and  habit  and 
repute,  but  as  these  are  so  fully  noticed  in  the  opinions  of  the  Judges  in  the  majority 
it  is  imnecessary  to  refer  to  them  here.) 

Even  on  the  assumption  that  the  respondent  was  boimd  to  prove  a  marriage  subse- 
quent to  1784,  he  had  done  so  by  the  clearest  possible  proof  of  a  marriage  by  cohabita- 
tion, and  habit  and  repute,  and  acknowledgment ;  and  he  was  entitled  to  the  benefit 
of  that  proof,  unless  the  advocator  could  shew  some  reason  why  he  should  not. 

The  advocator  had  accordingly  pleaded,  in  the  first  place,  that  where  the  cohabita- 
tion between  the  parties  commenced,  as  he  alleged  it  did  in  this  case,  in  adultery,  a 
marriage  could  not  be  established  by  evidence  of  cohabitation  and  habit  and  repute. 
The  advocator  did  not  appear  to  contend  that  there  was  any  positive  rule  of  law  ex- 
cluding the  proof  of  marriage  by  cohabitation  and  habit  and  repute,  but  he  maintained 
that  the  presumption  against  marriage  could  only  be  removed  "by  clear  evidence 
of  a  change ;  in  other  words,  by  clear  evidence  of  actual  marriage  between  the  parties  " ; 
and  that  "  mere  repute  of  marriage  can  never  in  any  sound  sense  be  called  clear  evidence 
of  marriage." 

The  presumption  against  marriage,  arising  in  some  cases  from  the  illicit  origin  of 
the  connection,  had  no  application  to  the  present  case ;  but  assuming  that  it  had,  there 
was  no  authority  for  saying  that  the  presumption  could  not  be  got  the  better  of  by 
proof  of  a  marriage  by  cohabitation  and  habit  and  repute.  There  was  no  ground 
for  saying  that  a  marriage  could  not  be  proved  as  clearly  and  conclusively  in  tms  way 
as  in  any  other.  In  Lowrie  v,  Mercer,*  Lord  Moncreifi  said, — **  Finally,  the  present 
consent  necessary  to  constitute  marriage  may  be  efEectually,  and,  in  the  Lord  Ordi- 
nary's opinion,  most  satisfactorily  constituted  by  a  long  or  continued  course  of  open 
cohabitation  of  the  parties  in  the  avowed  characters  of  husband  and  wife,  in  which 
mode  of  proof  regard  must  be  had,  in  the  first  place,  to  what  in  general  constitutes 
the  cohabitation  of  persons  bearing  the  relation  of  husband  and  wife,  and  then  to  the 
habit  and  repute,  the  reputation  in  which  the  parties  have  been  held  by  their  friends 
and  connections,  and  the  community  in  which  they  live.  When  such  a  cohabitation 
for  a  length  of  time,  with  the  distinct  character  affixed  to  it  by  the  open  acts  and  con- 
duct of  both  parties,  is  proved  by  credible  and  consistent  evidence,  no  more  satisfactory 
proof  can  be  required  tnat  the  present  consent  to  marriage  has  been  given  in  the  face 
of  all  the  world."  It  was  true  that  Lord  MoncreifE  in  the  same  case  said,  "  repute  alone 
will  never  make  or^rove  a  marriage."    But  his  Lordship  was  speaking  of  repute 

*  Lowrie  v,  Mercer,  2  D.  953. 
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"alone,"  without  proof  of  cohabitation  as  husband  and  wife.    The  respondent  did 
not  dispute  the  proposition. 

There  was  not  either  authority  or  principle  for  saying  that  i^hen  the  co^SlTl-babita- 
tion  has  commenced  in  adultery,  a  marriage  could  not  be  established  by  evidence  of 
cohabitation  and  of  habit  and  repute.  But  if  this  was  the  law,  it  would  seem  also 
to  be  the  law  when  the  cohabitation  was  in  its  origin  illicit  merely,  but  not  adulterous. 
If  it  were  so,  there  would  have  been  no  necessity  for  the  kind  of  inquiry  which  took 
place  in  the  cases  of  Lapeley  and  Cunningham.  In  most  cases  where  a  marriage  was 
sought  to  be  establishea  by  habit  and  repute,  the  origin  of  the  connection  was  illicit, 
and  in  Lapsley's  case  it  was  adulterous.  The  Lord  Ordinary  remarked  that "  the  mere 
fact  that  the  intercourse  of  the  parties  was  originally  illicit,  must  have  occurred  in  the 
great  majority  of  cases  in  which  marriage  has  been  established  by  cohabitation  and 
habit  and  repute."  In  this  observation  the  Lord  Ordinary  did  not  refer  to  reported 
cases,  for,  as  such  cases  depended  entirely  on  facts,  few  of  them  were  reported,  out  to 
the  ordinary  course  of  such  connections. 

If  there  was  any  difierence  in  principle  between  a  connection  in  its  origin  illicit 
merely,  and  one  also  adulterous,  it  woula  rather  appear  that,  in  the  former  case,  the 
presumption  was  stronger  against  marriage,  for  this  reason,  that  if  parties  bein^  free 
to  marry  did  not  do  so,  it  was  fair  to  presume  that  they  did  not  intend  it ;  but  if  the 
connection  was  commenced  at  a  time  when  they  were  not  free  to  marry,  the  presump- 
tion was  not  so  strong  that  they  would  not  marry  as  soon  as  the  obstacle  was  removed. 

In  the  case  of  Hoggan  v.  Uraigie  Lord  Chancellor  Cottenham  said,  with  reference 
to  the  proof  of  marriages  in  Scotland, — "  It  has  never  been  held  to  be  necessary  to  prove 
the  contract  itself,  it  is  sufficient  if  the  facts  of  the  case  are  such  as  to  lead  to 
satisfactory  evidence  of  such  a  contract  having  taken  place." 

The  question  was  a  question  of  fact.  If  the  Court  were  satisfied  upon  the  evidence 
that  these  parties  lived  together  for  upwards  of  twenty  years  as  husband  and  wife, 
intending  to  be  so,  having  no  other  purpose,  baptising  and  bringing  up  their  children 
as  legitimate  children,  there  being  nothing  whatever  in  their  conduct  to  suggest  that 
they  were  acting  a  part  and  pretending  to  m  what  they  were  not,  they  being  aUthe  time 
free  to  marry, — there  was  no  rule  of  law,  and  no  principle  for  saying,  that  the  Court 
should  not  give  effect  to  that  evidence,  and  hold  that  they  were  married  persons. 

But  the  advocator  said,  in  the  second  place,  that  assimiing  that  a  marriage  might 
be  established  by  proof  of  cohabitation  and  habit  and  repute,  there  miist  be  a  change 
in  the  character  of  the  cohabitation  after  the  parties  became  free  to  marry ;  and  he 
alleged  that  as  James  Campbell  and  Eliza  Maria  Blanchard  lived  and  cohabited  togeth^ 
in  exactly  the  same  way  wnen  they  were  not  free  to  marry,  and  could  not  intend  mar- 
riage, as  they  did  afterwards,  the  inference  could  not  be  drawn  from  their  subsequent 
conduct  and  actings  that  they  intended  to  marry. 

Assuminfi;  this  plea  to  be  sound,  it  was  necessary  for  the  advocator  to  establish 
the  matter  of  fact  on  which  it  is  founded,  viz.  that  in  point  of  fact  the  character  of  their 
cohabitation  was  the  same  before  1784  as  it  was  after. 

The  advocator  had  not  proved  that  the  character  of  their  cohabitation  was  the 
same  before  as  it  was  after  1784,  when  they  were  free  to  marry.  There  was  no 
presumption  that  they  lived  together  as  husband  and  wife.  It  was  matter  for  proof, 
not  for  conjecture,  ana  there  was  no  evidence  of  their  cohabitation  in  Scotland,  England, 
or  America,  during  the  time  that  the  impediment  existed.  If  a  conjecture  was  to  be 
made  as  to  their  mode  of  life  in  America,  it  could  hardly  be  doubted  that,  in  Campbell's 
own  regiment,  which  had  been  joined  in  America  by  the  recruits  raised  by  him  in  the 
very  neighbourhood  where  his  elopement  was  said  to  have  made  so  much  noise,  Eliia 
Maria  Blanchard  could  not  have  been  regarded  in  any  other  light  than  as  his  mistres. 
In  the  absence  of  all  evidence  as  to  how  they  lived  in  America,  the  advocator  had  nothing 
to  rely  on  but  a  sentence  of  the  latter  from  CoUn  to  Duncan,  dated  Glasgow,  in  Sep- 
tember 1783.  But  this  letter  was  not  [918]  admissible  as  evidence  of  the  truth  of  the. 
statements  which  it  contained.  Besides,  Colin  did  not  know  how  they  lived — never 
saw  them  together.  If  he  had  information,  there  was  nothing  to  shew  where  or  how 
he  got  it.  Had  the  correspondence,  of  which  this  was  a  fragment,  been  produced, 
and  James's  letter  been  seen,  it  might  have  been  seen  that  the  inference  which  the 
advocator  proposed  to  draw  from  the  letter  was  quite  unfounded. 

The  only  other  evidence  relied  on  by  the  advocator  was,  that  a  person  of  the  name 
of  Eliza  Campbell  came  home  from  America  in  the  same  transport  with  him.    But  this 
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proved  nothing  as  to  the  character  of  the  cohabitation  of  the  parties.  It  was  worthy 
of  notice  that  the  Ust  of  women  on  board  did  not  contain  the  names  of  any  wives  of 
officers.  This  evidence,  therefore,  could  not  shew  more  than  this,  that,  for  the  purpose 
of  getting  her  a  passage  home,  he  had  possibly  represented  her  as  his  wife.  It  was  im- 
possible to  say  that  the  advocator,  upon  this  evidence,  had  established  that  the  character 
of  the  cohabitation  was  the  same  before  1784  as  it  had  been  proved  to  have  been  after- 
wards. Suppose  it  had  been  necessary  for  the  respondent's  success  to  establish  a 
marriage  by  cohabitation  and  habit  and  repute,  prior  to  1784,  upon  the  evidence  in 
process,  he  could  not  possibly  have  succeeded.  That  being  so,  there  was  no  room  for 
the  application  of  the  principle  of  the  cases  of  Cunningham  and  Lapsley. 

The  Lord  Ordinary  had  instituted  a  comparison  as  to  the  conduct  of  the  parties 
before  1793  and  after  that  date.  But  in  so  treating  the  matter,  he  had  not  done  full 
justice  to  the  respondent's  case.  The  proper  comparison  was  between  the  acts  and 
conduct  of  the  parties  before  and  after  1784,  when  Ludlow  died.  There  was  no  proof 
whatever  that  James  Campbell  and  Eliza  Maria  Blanchard  were  living  in  England 
between  1784  and  1793,  and  there  was  neither  proof  nor  presumption  that  they  were 
living  illicitly  together.  It  appeared,  therefore,  that  all  that  could  be  said  of  the  acts 
of  the  parties  between  1784  and  1793,  in  the  most  favourable  view  for  the  advocator, 
was  this,  that  as  there  was  no  proof  of  the  true  situation  of  the  parties  at  this  period, 
it  was  impossible  to  say  what  was  the  true  character  of  their  acts  and  conduct.  It  was 
impossible  to  hold,  as  the  advocator  contended,  that  such  acts  as  the  baptism  of  the 
eldest  child,  Eliza  Marlborough  Campbell,  in  1785,  and  the  declaration  to  his  father 
by  James  Campbell  that  EUza  Maria  Blanchard  was  his  wife,  were,  as  regarded  this 

S[uestion,  to  have  the  same  e£Pect  attributed  to  them  as  if  this  had  occurred  before  1784. 
t  might  be  that,  from  defect  of  proof  that  the  parties  were  actually  living  and  cohabit- 
ing in  Scotland  at  this  time,  and  were  subject  to  the  Scotch  law  of  marriage,  the  respon- 
dent mifht  not  be  entitled  to  found  upon  these  acts  as  proving  a  marriage  by  cohabita- 
tion and  habit  and  repute  in  Scotland ;  but  the  fair  inference  from  the  evidence  was, 
that  they  were  hving  and  cohabiting  in  Scotland,  and  were  subject  to  the  law  of  Scotland, 
and  the  respondent  was  entitled  to  found  upon  their  acts  and  conduct  during  this  time. 
At  any  rate,  he  was  entitled  to  the  benefit  of  them,  because  James  CampbeU  and  Eliza 
Maria  Blanchard  being  free  to  marry,  it  was  to  be  presumed  that  they  were  married 
when  they  so  acted.  The  whole  conduct  and  actings  of  these  parties  subsequently 
to  1784  or  1793  were  irreconcileable  with  any  other  idea  than  that  they  were  married 
persons.  The  facts  in  the  present  case  were  so  essentially  di£Perent  from  those  of 
Cunningham  and  Lapsley,  that,  even  had  the  burden  of  proof  been  upon  the  respon- 
dent, without  the  slightest  departure  from  the  doctrines  laid  down  in  those  cases,  it 
must  have  been  held  that  he  had  established  the  fact  of  the  marriage  of  his  grandfather 
and  grandmother. 

In  the  case  of  Lapsley  v.  Grierson  there  was  no  proof  that  Paul  was  dead,  or  that 
the  parties  knew  of  it,  and  therefore  it  was  said  that  they  could  not  intend  to  marry ; 
and  it  was  said  in  this  case  that  there  was  no  proof  that  James  Campbell  and  Eliza 
Maria  Blanchard  knew  of  the  death  of  Christopher  [919]  Ludlow,  and  therefore  that 
they  could  not  intend  to  marry.  In  the  case  of  Lapsley  there  was  the  presumption  in 
favour  of  life,  which  did  not  exist  here.  The  presumption  on  which  the  advocator 
wished  to  found  was  a  presumption  in  favour  of  ignorance,  and  there  was  no  such 
presumption  in  law.  At  this  distance  of  time,  the  presumption  that  the  parties  did  know 
of  Ludlow's  death  must  certainly  be  made  in  favour  of  a  marriage  depending  on  it. 
The  Lord  Ordinary  remarked  that  in  regard  to  a  fact  of  this  kind,  which  was  not  occult, 
and  which  both  parties  had  a  strong  interest  to  know,  they  must  be  held  to  have  learnt 
it  when  they  acted  as  they  did  during  their  residence  in  Scotland.  It  had  been  proved 
that  Ludlow's  death  was  published  in  the  Bath  and  Bristol  newspapers  of  the  day, 
one  of  them  having  been  published  within  ten  days  of  James  Campbell's  arrival 
at  Plymouth.  In  how  many  other  local  newspapers  it  might  have  been  published 
it  was  impossible  now  to  tell.  The  circumstances  attending  his  death,  and  his  burial 
at  Salisbury;  were  well  known  in  Chipping-Sodbury ;  and  James  Campbell,  on  his 
arrival  in  this  country,  immediately  after  Ludlow's  death,  was  stationed  for  about  a 
year  with  his  regiment  at  Taunton,  and  other  places  in  the  south-west  of  England, 
in  the  district  where  Christopher  Ludlow's  relatives  resided,  and  from  which  James 
Campbell's  company  had  been  recruited.  In  these  circumstances,  it  was  most  im- 
probable that  he  and  Eliza  Maria  Blanchard  should  not  have  ascertained  a  fact  which 
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they  had  so  much  interest  to  know ;  and  they  must  be  taken  to  have  known  of 
Ludlow's  death. 

But  the  advocator  maintained,  in  the  third  place,  that  there  was  sufficient  evidence 
on  which  to  believe  that  a  ceremony  of  marriage  did  take  place  in  Edinburgh  in  1781, 
as  stated  in  Eliza  Blanchard's  letters  to  the  War  Office  and  to  Lord  and  I^dy  Bread- 
albane ;  that  at  all  events  the  parties  represented  such  a  marriage  as  having  taken  place, 
and  were  beUeved  in  the  representation ;  and  **  that  their  cohabitation  throughout, 
and  all  the  reputation  of  marriage  existing  between  them,  proceeded  exclusively  on 
the  footing  and  representation  of  this  invaUd  marriage ;  and  that,  therefore,  the  hatit 
and  repute  relied  on  by  the  respondent  cannot  be  legitimately  set  up  as  proving  another 
and  legal  marriage." 

The  respondent  maintained  that  no  ceremony  of  marriage  did  take  place  between 
James  Campbell  and  Eliza  Maria  Blanchard  in  178L  But  assuming  that  there  was 
such  a  ceremony,  it  was  necessary  to  attend  to  its  character. 

It  was  said  to  have  taken  place  during  the  course  of  an  illicit  connection  between 
James  Campbell  and  Eliza  Maria  Blanchard.  It  was  idle  therefore  to  say,  as  the  ad- 
vocator did,  "  that  their  cohabitation  throughout "  proceeded  on  the  footing  of  this 
invalid  marriage.  It  was  also  alleged  that  the  ceremony  was  a  secret  ceremony,  and 
that  it  was  gone  through  for  the  special  and  particular  purpose  of  getting  a  marriage 
certificate. 

In  the  case  of  an  invalid  marriage  ceremony  to  which  the  parties  attributed  some 
efficacy,  it  might  be  right  to  attribute  the  subsequent  cohabitation  and  actings  of  the 
parties  to  that  ceremony,  even  although,  as  in  the  Yelverton  case,  it  took  place  in  the 
middle  of  an  iUicit  course  of  cohabitation ;  but  it  was  absurd  to  say  that,  where  both 
parties  knew,  as  they  did  here,  that  the  ceremony  was  utterly  null  and  void  and  of  no 
efficacy  whatever,  and  it  was  gone  through  to  serve  a  temporary  and  particular  purpose, 
their  future  intercourse  and  conduct  were  to  be  attributed  to  it.  It  could  not  be  held 
to  have  operated  any  change  on  the  nature  of  their  intercourse.  It  could  not  have 
deceived  themselves,  because  they  knew  it  was  null,  and  it  could  not  have  deceived  the 
public,  because  it  was  secret,  and  the  pubUc  knew  nothing  about  it. 

It  was  absurd  to  say  that  the  habit  and  repute  of  marriage  proceeded  exclusiTeiy 
on  the  footing  and  representation  of  this  invaUd  marriage. 

If  the  advocator's  representation  of  the  nature  of  the  ceremony,  and  of  [920]  the 
careful  manner  in  which  it  was  concealed  was  correct,  it  was  difficult  to  see  how  the 
repute  of  the  marriage  of  James  Campbell  and  Ehza  Maria  Blanchard  could  be 
attributed  to  it. 

That  the  repute  which  existed  in  the  advocator's  family  could  not  be  attributed 
to  this  source,  was  very  clear  from  his  own  account  of  the  matter.  He  said, — *"  It  was 
only,  however,  when  the  Breadalbane  succession  opened,  and  a  stake  large  enough  to 
warrant  the  contest  presented  itself,  that  those  inquiries  were  set  on  foot  which  have 
thrown  a  clear  light  upon  the  origin  of  that  habit  and  repute  of  legitimacy  hdd  by 
WilUam  John  Lambe  Campbell,  upon  which  the  whole  case  of  the  respondent  rests," 
and  which  led  to  the  alleged  discovery  of  the  documents  in  the  War  Office,  "  which 
enabled  the  advocator  to  trace  the  alleged  habit  and  repute  of  marriage  between  James 
Campbell  and  EHza  Maria  Blanchard  or  Ludlow  "  to  what  he  called  its  true  source. 
Clearly,  therefore,  on  their  own  shewing,  this  allied  ceremony  was  unknown  to  the 
advocator's  family  until  after  November  1862.  In  truth,  nobody  ever  heard  of  this 
alleged  ceremony  until  EUza  Maria  Blanchard  in  the  year  1807  invented  it  to  serve 
her  own  purposes  at  the  time ;  and,  so  far  as  appeared,  nobody  except  Lord  and  Lady 
Breadalbane,  and  the  War  Office  officials,  ever  heard  of  it  at  all,  until  the  documents 
in  question  were  produced  for  the  purposes  of  this  case. 

But  it  was  further  said  that  she  induced  Lord  Breadalbane  to  believe  the  representa- 
tions made  to  him  in  1807  as  to  this  alleged  ceremony, "  and  that  in  consequence  of  that 
beU^  William  John  Lambe  Campbell  was  reputed  legitimate  among  the  Breadalbane 
family."  It  was  incredible  that,  if  Lord  Breadalbane  entertained  doubts  after  James 
Campbell's  death  whether  he  and  EUza  Maria  Blanchard  were  married  persons,  he  would 
tacitly  have  accepted  the  statement  made  by  her  on  the  subject,  and,  proceeding 
on  that  statement,  have  treated  their  son  as  the  next  heir  to  the  Breadalbane  estates, 
not  merely  in  such  acts  of  kindness  as  he  shewed  towards  their  family,  down  to  his 
undertaking  the  charge  of  the  respondent's  education  in  1832,  but  in  r^ard  to  the 
expenditure  of  large  sums  of  money  on  the  Breadalbane  estates,  the  security  of  which 
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depended  on  his  taking  care  that  he  who  was  truly  the  next  heir  should  he  duly  called 
in  the  proceedings.  The  evidence  shewed  that  long  before  1807,  and  from  an  early  date 
after  James  Campbell  left  the  40th  Regiment,  the  Earl  had  had  his  attention  directed 
to  the  fact  of  James's  marriage,  and  that  both  through  his  intimacy  with  the  Glenfalloch 
family,  and  the  relation  in  which  James  Campbell  stood  to  him  as  the  quartermaster 
of  his  regiment  of  Fencibles,  he  had  ample  opportunities  of  ascertaining  the  fact  that  he 
and  Eliza  Maria  Blanchard  were  married  persons.  There  could  be  no  doubt  that  Eliza 
Maria  Blanchard*s  statement  in  her  letter  to  the  War  Office,  that  she  had  frequently 
dined  with  Lord  and  Lady  Breadalbane  while  James  Campbell  was  in  the  regiment, 
was  true,  for  if  it  had  been  untrue,  she  would  not  have  risked  making  the  statement, 
when  she  was  at  the  time  referring  to  Lord  Breadalbane  to  support  her  application 
for  a  pension.  In  April  1807  Miss  Butter  appealed  to  the  Earl  on  behalf  of  William 
J.  L.  Campbell,  *"  as  the  son  of  your  old  and  sincere  friend  Captain  James  Campbell, 
Glenfalloch ;  "  and  before  the  date  of  his  mother*s  letter  of  23d  June  in  that  year,  William 
J.  L,  Campbell  was  liberated  from  imprisonment  by  the  aid  of  the  Elarl,  who  was 
supposed  to  have  been  then  persuaded  for  the  first  time  that  James  Campbell  had 
been  a  married  man. 

That  Eliza  Maria  Blanchard  might,  for  the  purpose  of  getting  to  or  returning  from 
America,  have  represented  herself  as  the  wife  of  James  Campbell,  or  that  Colin  Campbell 
might  have  heard  of  her  as  his  wife,  could  not  possibly  prove  that  she  held  herself 
out  as  his  wife  in  respect  of  this  alleged  ceremony  of  1 781.  Such  facts  could  only  prove 
that  on  certain  occasions,  and  for  certain  purposes,  she  represented  herself  as  his  wife. 
[921]  But  it  could  never  be  held  that  the  subsequent  habit  and  repute  was  attributable 
to  these  representations.  It  must  be  attributed  to  its  true  source, — ^the  long  and 
uninterrupted  cohabitation  as  husband  and  wife  before  the  eyes  of  the  world,  and 
their  acts  and  conduct  during  that  time,  most  unequivocally  shewing  that  they  had 
interchanged  that  consent  which  is  necessary  to  the  constitution  of  marriage. 

There  was  therefore  no  foundation  for  saying  that  the  reputation  of  marriage 
in  this  case  was  to  be  attributed  either  to  the  alleged  marriage  ceremony  in  1781,  or 
to  any  representation  by  Ijie  parties  that  there  was  such  a  ceremony. 

But  this  case  did  not  depend  on  a  proof  of  a  marriage  by  cohabitation  and  habit 
and  repute.    The  marriage  was  clearly  proved  by  the  acknowledgments  of  the  parties. 

That  a  marriage  might  by  the  law  of  Scotland  be  proved  by  the  acknowledgments 
of  the  parties  there  was  no  doubt,  and  these  acknowledgments  might  be  proved  in  any 
way.  "  The  interchange  of  consent,"  said  Lord  Deas,  "  may  be  proved  by  oath  of  party 
or  by  subsequent  acknowledgments,  either  written  or  verbal,  of  the  fact.  It  is  of  no 
consequence,  although  the  letters  containing  the  acknowledgments  may  have  been 
written  or  received  in  another  country,  or  although  the  verbal  acknowledgments 
may  have  been  made  in  another  coimtry.  The  whole  question  is,  do  they  afford  satis- 
factory evidence  that  mutual  consent  had  been  seriously  and  deUberately  interchanged 
in  Scotland  1  Neither  is  it  necessary  that  the  particular  time  or  place,  that  the  consent 
was  interchanged,  shall  be  proved.  It  is  enough  that  consent  shall  be  proved  to  have 
been  interchanged  in  Scotland  at  a  time  (although  indefinite)  prior  to  the  time  to  which 
the  question  at  issue  refers."  * 

The  acknowledgments  in  this  case  were  numerous  and  unequivocal.  In  the  first 
place,  the  "  note  for  Messrs.  Campbell  and  Andrew,"  before  referred  to,  contained 
evidence  that  James  Campbell  had  acknowledged  and  declared  before  his  father's  family 
that  Eliza  Maria  Blanchard  was  his  wife,  even,  as  the  terms  of  the  note  shewed,  at  the 
risk  of  being  disinherited. 

Again,  their  children  were  baptised  as  legitimate  children.  Take  the  case  of  Bread- 
albane Gavin,  their  yoiyigest  son.  According  to  the  rules  of  the  Scotch  Church,  the 
father  was  no  doubt  present  to  take  upon  himself  the  baptismal  vows.  At  any  rate, 
it  could  not  be  doubted  that  the  child  was  baptised  as  a  legitimate  child  by  the  consent 
and  authority  of  both  father  and  mother,  and  that  they  thereby  acknowledged  them- 
selves to  be  its  lawful  parents.  In  the  case  of  Arnot,  not  reported  on  this  point,  but 
mentioned  by  Mr.  Erskine,t  "  A  marriage  was  sustained  against  the  husband,  chiefly 
on  his  owning  it  to  the  midwife,  whom  he  had  called  to  assist  his  wife  in  the  birth,  and 
to  the  minister  whom  he  had  desired  to  baptise  the  child,  without  any  actual  proof  of 
the  marriage,  or  of  the  parties  cohabiting  together  as  married  persons."    And  Lord 

*  Longworth  v.  Yelverton,  Dec.  19,  1862,  ante,  vol.  i.  p.  172.      tErsk.  i.  6,  5. 
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Ivory  said,  in  the  case  of  Leslie,*  that  the  chief  fact  on  which  the  marriage  relation  was 
held  established  was,  that  at  the  baptism  of  the  child  the  father  had  acknowledged 
himself  as  being  the  husband  of  the  mother. 

The  power  of  attorney  granted  by  James  Campbell  in  favour  of  Eliza  Maria  Blanchard 
as  his  wife,  and  accepted  and  acted  on  by  her,  was  an  unequivocal  acknowledgment 
that  they  were  husband  and  wife.  It  was  not  of  the  least  consequence  that  it  was  not 
written  or  granted  for  the  express  purpose  of  declaring  or  acknowledging  a  marriage. 
In  the  case  of  Leslie,  not  one  of  the  letters  or  documents  was  written  for  the  purpose  of 
acknowledging  a  marriage.  The  question  in  that  case  was,  and  in  all  similar  cases 
[922]  is,  were  the  terms  husband  and  wife  (or  whatever  the  terms  may  be)  used  in  their 
proper  and  usual  signification  ?  If  they  are,  the  parties  using  them  thereby  acknow- 
ledge that  they  are  husband  and  wife  ;  and  the  ground  of  ju^ment  in  that  case  was, 
that  the  expressions  used  in  the  letters  were  not  reconcileable  with  any  other  idea  than 
that  the  writers  were  husband  and  wife.  Although  the  judgment  was  not  unanimous, 
there  was  no  difference  as  to  the  law  of  the  case,  but  the  Lord  President  differed,  upon 
the  ground  that  he  was  of  opinion  upon  the  evidence,  that  the  writers  were  not  using 
these  terms  of  husband  and  wife  in  their  usual  and  ordinary  signification. 

In  the  case  of  Campbell  v,  Safisen,t  in  which  a  power  of  attorney,  in  similar  terms 
to  the  present  one,  was  produced  (apart  from  the  specialty  that  it  was  necessary,  in 
that  case,  to  prove  a  French  marriage,  for  which  it  was  inadmissible),  the  documents 
there  were  held  to  have  been  granted  alio  intuitu  ;  or,  in  other  words,  that  the  parties, 
in  using  the  words  husband  and  wife,  or  similar  words,  were  not  using  them,  and  did 
not  intend  to  use  them,  in  their  usual  and  ordinary  meaning,  but  for  another  purpose. 

There  was,  finally,  the  inhibition  used  by  James  Campbell  against  Eliza  Maria 
Blanchard  in  1804,  which  was  certainly  a  most  public  acknowledgment  and  declaration 
that  she  was  his  wife. 

Now,  the  Court  would  inquire  into  the  circumstances  in  which  these  acts  were 
done,  or  words  written,  and  if  it  should  not  be  proved  that,  in  doing  the  acts  or  writing 
the  words,  the  parties  intended  something  different  than  the  acts  or  words  imply,  the 
Court  would  give  effect  to  the  inference  implied  in  them.     • 

The  necessary  inference  implied  in  the  act  of  having  their  child  baptised  as  a  Inti- 
mate child  was  that  they,  its  parents,  thereby  acknowledged  themselves  to  be  lawfully 
man-ied ;  and  that  inference  would  be  drawn,  unless  it  should  be  proved  that  the  child 
was  baptised  in  such  circumstances,  or  for  some  purpose,  which  shewed  that  the  parties 
did  not  intend  that  that  inference  should  be  drawn. 

So,  again,  when  James  Campbell,  in  the  power  of  attorney,  designed  Eliza  Maria 
Blanchard  as  his  wife,  and  she  accepted  of  and  acted  upon  it  as  such,  if  these  words  were 
used  by  him  in  their  ordinary  and  usual  meaning,  they  necessarily  implied  an  acknow- 
ledgment that  she  was  his  wife ;  and  that  inference  would  be  drawn,  unless  it  could 
be  shewn,  as  was  shewn  in  the  case  of  Campbell  v.  Sassen,  that  he  did  not  use  those 
words  in  their  ordinary  and  usual  meaning,  and  did  not  intend  that  that  inference 
should  be  drawn. 

There  was  nothing  to  suggest  the  idea  that  from  the  time  to  which  testimony 
reached  back  down  to  James's^eath  in  1806  he  did  not  consider  Eliza  Maria  Blanchard 
as  his  wife,  live  with  her  as  such,  baptise  the  children  born  to  them  as  legitimate,  grant 
her  power  to  act  for  him  as  his  wife,  inhibit  her  from  incurring  debts  for  which  he 
should  be  responsible  as  such.  Everything  suggested  the  conclusion  that  he  regarded 
her  as  his  wife,  believed  her  to  be  so,  and  that  she  had  a  similar  view  with  respect  to 
him.  But  if  this  were  so,  there  was  no  weight  in  the  advocator's  contention,  that  these 
acknowledgments  were  to  be  referred  to  the  alleged  ceremony  in  1781,  just  as  the 
acknowledgments  in  the  case  of  Yelverton  were  referred  to  thp  invalid  Irish  marriage. 
The  difference  in  the  two  cases  was  very  apparent.  In  the  Yelverton  case,  the  ceremony 
was  maintained  "  to  be  a  valid  and  effectual  marriage,"  therefore  the  various  acknowledg- 
ments were  attributable  to  that  ceremony.  But  in  this  case,  if  the  Court  were  satisfi^ 
that  the  acknowledgments  were  sincerely  made,  and  that  the  parties  thereby  intended 
to  acknowledge  each  other  as  husband  and  wife,  it  could  not  by  possibility  be  supposed 
that,  in  so  acting,  they  were  referring  to  a  ceremony  which  they  both  knew  was  utterly 
null  and  void,  and  incapable  of  giving  effect  to  their  intention. 

*  Leslie  v.  Leshe,  March  16,  1860,  22  D.  993. 

t  Campbell  v.  Sassen,  May  23,  1826,  2  W.  &  S.  309. 
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[923]  In  conclusion,  the  respondent  submitted,  that  during  the  twenty  years  and 
upwards  of  the  connection  of  James  Campbell  and  Eliza  Maria  Blanchard,  which 
followed  Ludlow's  death,  the  undivided  repute  and  the  acts  of  acknowledgment  of 
each  other  as  man  and  wife,  were  such  as  to  leave  no  other  conclusion  reasonably 
possible  than  that  they  had  consented  to  be  man  and  wife,  and  regarded  each  other 
as  such. 

At  a  meeting  of  the  whole  Court  on  16th  May  1866,  Lord  Einloch  tendered  his 
declinator,  on  the  ground  that  he  was  married  to  a  sister  of  the  mandatory  for  Charles 
William  Campbell,  the  advocator.  *    The  Court  sustained  the  decUnator. 

The  following  opinions  were  returned  by  the  consulted  Judges : — 

Lord  Justicb-Clerk,  Lord  Neaves,  and  Lord  Mure.-— On  the  death  of  the  late 
Marquess  and  Earl  of  Breadalbane,  the  succession  to  the  Breadalbane  estates,  under 
the  entails  applicable  to  them,  opened  to  the  heir-male  of  the  body  of  WiUiam  Campbell 
of  Glenfalloch. 

The  respondent,  the  present  Glenfalloch,  claims  the  succession,  and  seeks  to  be 
served  heir  to  the  late  Earl,  as  being  descended  from  WilUam  Campbell's  second  son  : 
the  advocator  (Boreland)  makes  a  similar  claim,  as  being  descended  from  his  sixth 
sou.  Both  parties  are  agreed,  and  there  is  sufficient  evidence  to  shew,  that  the 
descendants  of  William  Campbeirs  eldest  son  are  extinct. 

The  propinquity  alleged  by  Glenfalloch  is  plainly  nearer  than  that  alleged  by 
Boreland ;  and  the  question  is,  whether  it  is  proved  or  disproved  ? 

The  claim  of  Glenfalloch  is  supported  by  evidence  whidi  in  itself,  and  apart  from 
the  evidence  of  the  advocator,  is  clear  and  conclusive. 

He  is  proved  to  be  the  eldest  and  lawful  son  of  the  late  WiUiam  John  Lambe  Campbell 
of  Glenfalloch,  and  in  that  character  he  was  served  heir  to  his  father  in  the  estate  of 
Glenfalloch  in  1850.  WiUiam  John  Lambe  CampbeU,  a^in  held  the  estate  of  Glen- 
falloch from  the  year  1812,  when  he  was  served  heir  to  his  cousin,  the  previous  pro- 
prietor, tiU  his  death  in  1850.  The  cousin  to  whom  he  was  thus  served  was  the  last 
male  descendant  of  the  eldest  son  of  WUliam  CampbeU,  the  common  ancestor ;  and 
William  John  Lambe  Campbell  was  so  served  heir  to  him,  as  being  the  eldest  and 
lawful  son  of  the  then  deceased  James  Campbell,  the  second  son  of  the  common  ancestor. 
There  is  ample  evidence  that  WiUiam  John  Lambe  CampbeU  was  recognised  and  reputed 
to  be  the  eldest  and  lawful  son  of  James  Campbell ;  and  there  is  no  doubt  that  James 
CampbeU,  his  father,  was  the  second  and  lawful  son  of  the  common  ancestor,  William 
CampbeU. 

All  these  facts  are  proved  by  a  mass  of  general  evidence,  as  well  as  by  the  successive 
services  of  William  John  Lambe  CampbeU  and  of  the  present  GlenfaUoch  in  1812 
and  1850  ;  and  this  branch  of  the  family  has  thus  been  in  possession  of  the  family 
estate  of  GlenfaUoch  for  upwards  of  fifty  years  prior  to  the  present  dispute,  upon 
a  title  of  propinquity  which  would  be  equally  sufficient  to  prevail  in  the  present 
competition. 

It  is  not  immaterial  to  notice,  that  if  there  was  any  flaw  in  the  pedigree  by  which 
the  lands  of  GlenfaUoch  were  thus  taken  up  and  held,  the  party  who  would  next  have 
come  to  succeed  to  them  was  the  ancestor  of  the  present  Boreland.  No  opposition, 
however,  was  made  to  the  sendees  so  expede  ;  on  the  contrary,  the  proprietor  of  Bore- 
land for  the  time  concurred  and  assisted  in  carrying  through  the  service  of  William 
John  Lambe  Campbell. 

There  can  be  no  doubt  that,  in  the  proceedings  of  service  such  as  those  here  in 
dependence,  a  prior  service  of  the  claimant  or  his  ancestor  is  good  evidence  of  propin- 
quity. The  verdict  of  an  inquest  in  a  service  proceeds  on  open  and  edictal  notice  to  the 
pubUc,  and  is  a  solemn  act,  which  not  only  declares,  but  confers  on  the  party  served, 
the  status  there  asserted  and  ascertained ;  and  such  verdict,  exhibited  in  the  shape  of 
a  formal  retour,  is  admissible  evidence  against  aU  and  sundry  while  unreduced.  The 
statement  of  the  law  and  practice  in  this  matter  by  Lord  Stair  is  important  and 
decisive : — 

**  The  other  point  of  this  head  is,  that  the  pursuer  of  the  brieve  is  nearest  lawful 
heir,  which  sometimes  also  is  instructed  by  the  inf eftment — as  when  the  person  to  be 
[924]  served  is  a  member  of  taUzie  nominated — as  if  the  infeftment  bear  land  or  annual 
rents  to  be  granted  to  the  fiar  and  to  the  heirs  of  his  body,  which  f  aiUng,  to  George 

*  Ommaney  v.  Smith,  February  13,  1851,  13  D.  p.  678. 
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after  1784,  lawful  marriage,  according  to  the  law  of  England,  where  they  appear  to 
hare  been  generally  resident  until  1793.  But  still  the  state  of  the  proof  ap^dicable  to 
this  interval  will  not  permit  of  the  test  being  applied  to  this  case  which  is  contended 
for — ^viz.  that  the  matrimonial  cohabitation  subsequent  to  1793  was  more  complete 
than  the  intercourse  which  the  parties  had  maintained  antecedently.  And,  thirdly, 
such  proof,  if  requisite,  may  well  oe  held  to  exist — (1)  in  the  fact  of  James  Campbd, 
during  the  period  between  1793  and  1806,  having  come  with  his  wife  to  the  family 
residence  at  Glenfalloch  as  visitors  ;  and  (2)  in  the  acknowledgment  of  her  as  hie  wife, 
contained  in  the  important  public  documents  which  have  been  noticed. 

The  decisions  founded  on  of  the  House  of  Lords  in  the  case  of  Cunningham,  aixl 
of  this  Court  and  the  House  of  Lords  in  the  case  of  Lapsley,  do  not  support  the  argu- 
ment maintained  on  their  authority.  On  the  contrary,  when  the  pecuhanties  of  thk 
case  are  contrasted  with  the  circumstances  of  those  two  cases,  it  cannot  but  be  fdt 
that  no  analogy  subsists  between  them,  which  can  admit  of  the  views  acted  on  by 
the  Judges  in  their  decision  being  held  applicable  to  this  competition. 

Thus  the  Lord  Chancellor  Eidon  sums  up  his  views  in  Cunningham's  case  in  this 
passage  : — "*  When  the  cohabitation  of  man  and  woman  was  not  known  to  have  been 
m  its  origin  illicit,  the  presumption  was  that  it  was  lawful.  But  when  it  was  at  first 
notoriously  illicit,  and  where  a  change  in  the  character  of  the  connection  must  be 
operated,  and  when  they  found  the  means  employed  for  that  purpose  to  be  such  as 
left  half  the  world  in  doubt,  the  servants,  the  relations,  one-half  thinking  one  way, 
the  other  half  the  other  ;  at  what  time,  in  what  circle,  could  it  be  said  that  there  w&s 
such  a  habit  and  repute  as  raised  the  presumption  that  the  parties  had  mutually  ood- 
sented  to  be  husband  and  wife  ?  *"  And  Lord  Redesdale  concluded  his  opinion  in  these 
words : — "  The  matter  rested  on  the  cohabitation  and  repute  at  Balbougie ;  and  it 
appeared  that  some  thought  they  were  married,  and  some  thought  they  were  not. 
But  the  repute  of  marriage  must  be  general ;  the  conduct  of  the  parties  must  be  such 
as  to  make  almost  every  one  infer  that  they  were  married.  Here  the  connection  bad 
been  long  iUicit,  and  it  did  not  appear  when  it  became  lawful ;  there  was  not  repute 
sufficient  to  form  presumptive  evidence  of  a  marriage."  Now,  when  it  is  found,  as  in 
this  case,  that  the  repute  was  so  universal  [937]  that  no  one  had  any  doubt  of  the 
parties  being  man  and  wife,  their  conduct  admitting  of  no  other  inference, — it  is  dear 
to  us  that,  notwithstanding  the  illicit  origin  of  the  cohabitation,  these  learned  Judges, 
applying  the  very  principles  on  which  their  decision  proceeded,  would  have  decided 
this  question  as  the  Lord  Ordinary  has  done. 

The  decision  in  Lapsley 's  case  is  open  to  the  same  explanation,  with  the  addition^ 
objection  to  its  application  that  it  was  matter  of  doubt  on  the  proof  whether  the  parties 
had  ever  been  aware  of  the  death  of  the  husband  of  the  woman,  or  even  whether  th»t 
event  had  really  occurred  during  the  period  of  their  cohabitation. 

But,  again,  there  is  the  specialty  of  the  marriage  ceremony  said  to  have  been  gone 
through  by  James  Campbell  and  Eliza  M.  Blanchard  in  1781,  when  the  latter  was 
not  free  to  marry,  her  first  husband  being  still  alive.  On  this  part  of  the  case  it  is 
not  our  intention  to  dwell,  as  it  occupies  a  large  portion  of  the  note  of  the  Lord  Ordinary, 
in  whose  views  generally  we  concur.  These  views  have  not,  in  their  substance,  been 
met  with  any  effectual  answer  in  the  written  pleading  for  the  advocator.  There  are, 
however,  some  observations  which  it  is  necessary  to  notice  in  illustration  of  the  grounds 
upon  which,  more  particularly,  we  have  arrived  at  the  same  result. 

It  may  be  matter  of  doubt  how  far  the  letter  by  Eliza  M.  Blanchard  or  Campbell 
to  the  War  Office,  in  June  1807,  ought  to  be  received  as  legal  proof  of  the  statements 
it  contains.  But  assuming  the  truth  of  her  statement  of  a  ceremony  of  marriage 
having  been  gone  through  by  her  and  James  Campbell  at  the  time  and  place,  and  in 
the  circumstances  she  represents,  it  remains  to  be  considered,  what  effect  this  marriage 
ceremony  should  have  upon  the  subsequent  cohabitation  and  habit  and  repute  relied 
on  to  establish  the  marriage  ] 

The  first  question  is,  whether  the  circumstance  can  be  justly  held  to  weaken  the 
evidence  there  is  of  their  cohabitation  having  been  intended  by  them  to  be  as  married 
parties  subsequent  to  the  death  of  Ludlow,  when  they  were  free  to  marry  1  The 
natural  inference  from  the  fact  seems  rather  to  be  that  their  desire  all  along,  at  least 
from  the  date  of  the  ceremony,  was  to  cohabit  under  the  sanetion  of  the  marriage 
relation.  At  all  events,  as  regards  the  important  period  between  1793  and  18(%, 
we  cannot  see  how  a  ceremony  gone  through  in  1781,  assuming  its  celebration,  can 
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affect  the  demonstrative  proof  which  exists  that  their  cohabitation  was  intended  to  be, 
and  truly  was,  as  man  and  wife.  Their  intention  to  cohabit  on  the  footing  of  being 
married  cannot  be  destroyed  by  an  unavailing  attempt  to  form  the  marriage  relation 
ten  years  previously. 

Then  as  regards  the  habit  and  repute  of  their  being  married,  there  is  no  room  for 
holding  it  to  have  originated  in  this  ceremony  of  1781.  It  had  been  privately  gone 
through  at  that  early  period  of  their  connection.  Neither  before  they  came  to  Scotbnd, 
as  the  place  of  their  abiding  residence  twelve  years  afterwards,  nor  during  the  thirteen 
years  which  succeeded,  does  the  fact  appear  to  have  been  made  known  to  any  one. 
So  far  as  appears,  it  was  only  divulged  after  James  Campbell's  death,  in  his  widow's 
letter  to  the  War  Office.  Yet  all  their  family  relations,  and  all  of  the  public  with  whom 
they  came  into  contact,  held  them  to  be  married.  Nor  could  it  have  been  otherwise, 
having  regard  to  the  documentary  evidence  that  exists,  and  specially  to  the  power  of 
attorney — to  which  the  letter  of  1807  particularly  refers — and  to  the  judicial  proceedings 
against  James  Campbell,  as  liable  for  debts  contracted  by  his  wife,  &nd  which  are  said 
to  have  led  to  the  letters  of  inhibition  in  1804.  Hence  it  was  that  the  Earl  of  Breadal- 
bane,  when  appealed  to  in  August  1807,  stated  that  he  had  reason  to  beUeve  that  Mrs. 
Campbell  was  the  wife  of  James  Campbell.  And  from  the  same  cause  it  was  that  the 
issue  of  the  marriage  met  the  reception  at  Taymouth  Castle,  to  which  the  evidence  of 
the  Duke  of  Buckingham  and  of  Lady  EUzabeth  Pringle  is  directed,  and  this  both 
prior  and  subsequent  to  1812. 

Altogether,  upon  the  evidence  before  the  Court,  we  have  arrived  at  the  conviction, 
that  no  other  conclusion  can  be  justly  reached  than  that  the  parents  of  the  present 
Glenfalloch's  father  were  lawfully  married  parties. 

Had  the  burden  of  establishing  that  proposition  lain  with  him,  we  would,  without 
much,  if  any,  hesitation,  have  formed  that  conclusion.  For  although,  had  the  question 
been  made  the  subject  of  investigation  at  an  earlier  period,  there  are  matters  left  in 
dubiety  which  might  have  requi^  to  be  cleared, — it  is  not  to  be  [938]  forgotten,  in 
the  first  place,  that  half  a  century  elapsed  before  the  status  of  legitimacy,  based  on  the 
recognition  of  the  parents  having  been  husband  and  wife,  was  impugned ;  and  in  the 
second  place,  that  it  appears  from  the  evidence  that  letters  and  other  papers  connected 
with  James  Campbell's  private  matters  had  been  examined  and  interfered  with,  and 
many  of  them  destroyed,  while  W.  J.  L.  Campbell's  affairs  were  still  under  charge  of 
his  uncle,  Mr.  Campbell  of  Boreland ;  and  it  is  but  a  fair  inference  that  some  of  those 
destroyed  writings  might  have  thrown  Ught  on  points  of  the  case  which  at  this  distance 
of  time  are  left  unexplained. 

The  issue  in  this  case,  however,  is  different  from  what  has  been  now  stated.  Every 
presumption  is  on  the  side  of  Glei^alloch.  His  opponent  must  displace  that  presump- 
tion by  establishing  that  no  marriage  can  be  held  to  have  existed.  This  result  it  is 
impossible  for  us  to  reach  with  due  regard  to  the  principles  and  views  of  the  evidence 
wluch  we  have  endeavoured  to  explain,  and  without  doing  violence  to  established 
presumptions  in  fact  and  law,  applicable  to  the  circumstances  of  this  case,  which  have 
been  recognised  in  the  law  of  Scotland,  on  this  branch  of  it,  from  the  earliest  period  of 
its  history,  and  which  deeply  affect  the  social  relations  of  the  communitv. 

The  legal  consequence  of  the  marriage  being  held  unchallengeable  in  this  com- 
petition is  free  of  doubt.  The  present  Glenfalloch's  father  was  born  in  1788,  at  a  time 
when  his  parents  were  free  to  marry ;  and  the  principles  acted  on  by  the  House  of 
Lords  in  their  decision  of  Dalhousie  v.  M*Dowal,  and  of  Munro  v,  Munro,  reported  10th 
August  1840  (1  Robinson,  pp.  475  and  492),  make  it  certain  that  legitimacy  of  the 
offspring  of  the  marriage  is  the  legal  result,  notwithstanding  of  England  being  the 
plaoe  of  birth.  For  it  cannot  be  disputed  that  James  Campbell  was  a  domiciled  Scotsman 
all  through  his  life,  having  never  lost  his  domicile  of  origin.  On  this  point,  however,  we 
have  not  thought  it  necessary  to  enlarge. 

We  are  of  opinion  that  this  reclaiming  note  should  be  refused. 

Lord  Benholmr — I  concur  generally  in  the  opinions  of  the  other  consulted  Judges, 
and  am  therefore  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
adhered  to. 

LoHD  Orbodalk — The  substantial  question  in  this  case  is,  whether  William  John 
Lambe  Campbell  the  father  of  the  respondent,  John  Alexander  Gavin  Campbell, 
was  a  lefi;itimate  son  of  James  Campbell,  the  second  son  of  WilUam  Campbell,  great- 
grandfather of  both  the  competing  parties  t  and  this  question  depends  upon  rt'hctlicr 
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James  Campbell  was  married  to  Eliza  Maria  Blanchard,  the  respondent  s  grandmotlier. 
I  put  the  question  thus,  because  it  does  not  appear  to  me  that  any  ground  has  been 
disclosed  in  the  evidence  for  holding  that  James  Campbell,  the  respondent's  grand- 
father, ever  lost  his  Scotch  domicile ;  and  if  so,  there  is  clearly  nothing  in  the  case 
otherwise  to  have  prevented  his  marriage  with  the  respondent's  grandmother- 
supposing  such  a  marriage  to  be  established  as  a  matter  of  fact — from  legiti- 
mating their  offspring,  even  although  born  in  England  prior  to  the  actual  date  of  the 
marriage. 

Till  the  succession  to  the  estates  and  earldom  of  Breadalbane  opened  in  November 
1862,  by  the  death,  which  then  occurred,  of  the  late  Marquess  of  Breadalbane,  it  does 
not  appear  that  any  doubt  existed  in  that  noble  family,  or  in  the  Boreland  family  dot 
represented  by  the  advocator,  or  in  the  Glenfalloch  family  now  represented  by  tbe 
respondent,  in  reeard  to  the  legitimacy  of  the  respondent's  father.  On  the  contraiy, 
for  a  period  of  at  least  seventy  years  immediately  preceding  the  late  Marquess  of  Bread- 
albane's  death,  the  general  reputation  and  understanding  in  these  famiUes,  and  among 
the  relatives  and  friends  generally  of  both  the  competing  parties,  that  the  respondent's 
grandfather,  James  Campbell,  and  his  grandmother,  Eliza  Maria  Blanchard,  were 
married  persons,  and  that  the  respondent's  father  was  their  legitimate  son,  appear 
to  have  been  constant  and  undeviating.  Whether  this  reputation  and  understanding 
were  founded  entirely,  as  argued  by  the  advocator,  on  the  ineffectual  ceremony  of 
marriage  in  Edinburgh  in  1781,  is  another  and  different  question,  which  will  be  after- 
wards adverted  to ;  but  that  there  was  such  a  reputation  and  understandins;  is  a  ^ 
about  which  I  think  no  doubt  can  be  entertained,  and  about  which,  indeed,  there  b 
no  serious  dispute. 

That  James  Campbell  cohabited  with  EUza  Maria  Blanchard  ostensibly  as  husband 
and  wife,  and  that  they  were  habit  and  repute  married  persons  for  at  least  thirteen 
years  prior  to  the  death  of  the  former  in  1806, 1  consider  to  be  equally  [939]  ^^^  ^^ 
doubt.  And  here  also  I  have  to  remark,  that  whether  this  cohabitation  with  haUt 
and  repute  is  to  be  held  as  merely  a  continuation  of  the  original  illicit  connection  d 
the  parties,  and  for  that  reason  insufficient  to  infer  lawful  marriage,  is  another  and 
different  question,  which  will  be  afterwards  dealt  with ;  but  that  there  was,  for  the 
thirteen  years  referred  to,  cohabitation  betwixt  James  Campbell  and  Eliza  Maris 
Blanchard  with  habit  and  repute  of  such  a  character  as,  apart  from  the  illicit  nature 
of  their  original  connection,  to  lead  to  the  conclusion  that  marriage  had  been  consti- 
tuted betwixt  them,  is  a  matter  about  which,  to  my  mind,  there  can  be  no  question. 

In  support  of  these  propositions  it  is  sufficient  to  advert  very  generally  to  some  of 
the  leading  and  undeniable  circumstances  of  the  case. 

James  Campbell,  the  respondent's  grandfather,  died  in  Scotland  in  1806,  after 
(with  the  exception  of  a  short  absence  on  military  duty)  a  constant  residence  and  cohabi- 
tation from  at  least  1792  in  Scotland  with  Eliza  Maria  Blanchard  ostensibly  as  bis 
wife.     During  that  period  they  not  only  lived  together  as  husband  and  wife,  but  they 
were  recognised  and  treated  as  married  persons  by  their  relatives,  friends,  and  acquaint- 
ances ;  by  all  with  whom  they  had  any  intercourse,  and  particularly  by  the  Glenfalloch, 
Boreland,  and  Breadalbane  families.    Eliza  Maria  Blanchard  was  also  repeatedly  and 
expressly  alluded  to  and  acknowledged  by  James  Campbell  as  his  wife,  in  relation  to 
some  of  the  most  serious  and  important  incidents  and  transactions  of  life ;  for  example^ 
in  the  appointment  of  her  to  be  his  attorney  in  Scotland  during  his  temporary  absence 
abroad  on  military  duty,  and  in  writs  of  inhibition  directed  and  pubUshed  by  him 
against  her.    The  respondent's  father,  again,  William  John  Lambe  CampbeU,  was 
brought  up  in  family  with  his  father  and  mother,  James  Campbell  and  Eliza  Maiia 
Blanchard ;  and  although  he  survived  till  1 852,  no  question  was  ever  in  his  Ufetime, 
or  till  the  present  competition,  raised,  or  doubt  suggested,  in  regard  to  his  legitimacy. 
He  was  umformly  acknowledged  and  treated  as  the  legitimate  son  of  James  Campbd 
and  Eliza  Maria  Blanchard ;  and  not  only  so,  but  on  the  failure  of  heirs-male  of  the 
body  of  his  father's  elder  brother  William,  he  succeeded  in  1812,  as  nearest  lawful  her- 
male  of  his  father,  to  the  family  estate  of  Glenfalloch,  in  the  possession  and  enjoyment 
of  which  he  continued  without  interruption  or  challenge  till  his  death  in  1852.     In  fikc 
manner  the  respondent  himself,  who  was  bom  in  March  1824,  has  always,  till  the 
present  Utigation  commenced,  been  acknowledged  and  treated  not  only  as  the  legitimate 
son  of  his  father — ^for  that  has  never  been  dSputed — ^but  as  nearest  and  lawful  hor- 
apparent  to  the  earldom  and  estates  in  question,  which  he  could  not  have  been  if  his 
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grandfather  and  grandmother  had  not  been  lawfully  married,  and  his  father  their 
legitimate  son.  And  accordingly  the  respondent,  on  the  death  of  his  father  in  1852, 
succeeded,  as  that  father  had  done  before  him  in  1812,  to  the  estate  of  Glenfalloch,  in 
the  possession  and  enjoyment  of  which  he  still  is,  but  to  which  neither  he  nor  his  father 
could  have  any  right  on  the  assumption  that  his  grandfather,  James  CampbeU,  and 
Eliza  Maria  Blanchard,  had  not  been  lawfully  married. 

It  cannot,  therefore,  I  think,  admit  of  question,  that  there  is  a  very  strong  pre- 
sumption in  favour  of  the  respondent,  and  of  the  character  claimed  by  him,  which 
must  be  encountered  and  overcome  by  his  opponent,  the  advocator.  And  I  entirely 
concur  in  the  observation  of  the  Lord  Ordinary,  that  **  this  presumption  rests  on  estab- 
lished principles  of  law,  quite  apart  from  any  pecuUar  doctrines  of  the  law  of  Scotland 
in  regard  to  the  constitution,  or  proof  of  marriage,  or  legitimation,''  and  that  it  is  "a 
presumption  of  law  necessary  to  the  existence  of  society,  which  must  always  receive 
effect  where  the  reputation  on  which  it  is  founded  exists." 

In  the  aspect  of  the  case  as  thus  presented,  and  not  for  the  present  looking  farther 
back  than  the  last  seventy  years,  there  could  not,  I  think,  be  any  hesitation  in  holding 
that  the  respondent's  grandfather  and  grandmother  were  married  persons.  A  stronger 
and  less  exceptional  instance  of  marriage  deducible  from  cohabitation  as  husband  and 
wife  with  the  corresponding  habit  and  repute,  could  not  well  be  conceived.  Not  only 
did  the  requisite  characteristics  of  a  mamage  so  made  out  exist  without  any  qualifying 
or  disturbing  elements  from  at  least  1792  tm  the  death  of  the  respondent's  grandfather 
in  1806,  but  the  reputation  and  understanding  of  there  having  been  a  marriage  has 
continued  unbroken  for  the  subsequent  period  of  more  than  half  a  century. 

[940]  So  strong  does  the  respondent's  position  appear,  in  the  view  now  taken  of  it, 
that  it  is  difficult  at  first  to  understand  how  almost  anything  short  of  proof  of  the 
absolute  impossibility  of  a  marriage  betwixt  his  grandfather  and  grandmother  would 
be  sufi&cient  to  overthrow  it.  But  no  such  impossibility  existed,  and  the  advocator 
does  not  suggest  that  there  did,  unless  it  be  the  legal  bar  interposed,  as  he  maintains, 
by  the  Scotch  Act  1600,  c.  16.  That  Act,  however,  has,  I  think,  been  satisfactorily 
shewn  to  be  inapplicable. 

The  advocator's  argument,  therefore,  against  the  marriage  in  question,  amounts 
in  reality  to  nothing  more  than  that  the  respondent's  grandmother  was  married  to 
another  when  her  mtercourse  with  his  grandfather  commenced;  that  they  after- 
wards lived  together  as  man  and  mistress,  and  not  as  husband  and  wife ;  and  that  all 
the  circumstances  founded  on  by  the  respondent,  as  inferring  a  marriage,  originated 
with,  and  are  attributable  solely  to,  a  ceremony  of  marriage  in  Edinburgh  in  September 
1781,  which  was  of  no  validity  in  respect  that  the  lady's  lawful  husband,  Christopher 
Ludlow,  from  whom  she  had  never  been  divorced,  was  then  alive.  Here,  however,  it 
is  necessary  to  be  observed,  that  although  it  is  stated  by  the  advocator  in  the  record, 
that  his  grandfather,  John  Campbell,  was  **  ignorant  of  his  rights,  and  that  he  did  not 
know  the  facts  on  which  the  advocator  now  founds,"  it  is  nowhere  stated  that  either 
the  advocator's  grandfather  or  father,  or  any  of  his  family,  had  been  kept  in  such 
ignorance  by  any  fraudulent  contrivance  on  the  part  of  the  respondent,  his  father,  or 
grandfather,  or  any  one  else.  That  the  record  contains  no  such  allegation  by  the 
advocator,  is  to  my  mind  a  very  important  circumstance,  for  without  it  the  vague 
insinuations  of  misrepresentation  and  concealment  indulged  in  by  him  in  argument 
are  entitled  to  Uttle  or  no  regard,  the  more  especially  as  they  are  without  anything  hke 
suflicient  support  in  the  proof. 

At  the  same  time,  I  am  not  to  be  understood  as  indicating  an  opinion  that  the  con- 
tention of  the  advocator,  even  assuming  that  marriage  was  not  impossible  betwixt 
James  CampbeU  and  Eliza  Maria  Blanchard  subsequent  to  the  death  of  Ludlow,  is  one 
which,  in  the  very  peculiar  circumstances  of  the  present  case,  does  not  present  some 
points  of  diflBculty ;  and  to  these  I  have  now  shortly  to  advert. 

In  considering  the  case  as  it  has  been  pleaded  and  enforced  by  the  advocator,  I 
have  assumed  that  there  could  have  been  no  legal  marriage  betwixt  James  Campbell 
and  Eliza  Maria  Blanchard  till  after  the  death  of  Christopher  Ludlow  in  January  1 784. 
So  far  I  go  along  with  the  advocator ;  for  I  agree  with  the  Lord  Ordinary  in  opinion, 
that  there  is  ample  and  conclusive  evidence  of  the  lady  having  been  the  wife  of  that 
individual,  and  that  his  death  did  not  occur  till  January  1784.  But  I  also  concur  with 
the  Lord  Ordinary  in  holding  it  to  be  free  from  doubt,  that  whatever  may  have  been  the 
relation  betwixt  James  Campbell  and  Eliza  Maria  Blanchard  prior  to  the  death  of 
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Ludlow,  there  appears  to  have  been  no  insurmountable  obstacle  to  a  valid  marriage 
being,  after  that  event,  constituted  betwixt  them.  It  has  been  strongly  pressed,  how- 
ever, by  the  advocator,  that  because  the  connection  betwixt  James  Campbell  and  Eliia 
Maria  Blanchard  was  illicit  in  its  origin,  and  could  not  have  been  anything  else  till  the 
death  of  Ludlow,  the  presumption  is  that  it  continued  to  be  illicit  to  the  end.  That 
there  may  be  cases  affording  room  for  such  a  presumption  cannot,  I  think,  be  questioned, 
having  regard  to  Cunningham  r.  Cunningham  (the  Balbougie  case),  and  Lapslej  r. 
Grierson,  referred  to  in  the  Lord  Ordinary's  note ;  but  the  strength  and  effect  of  it 
must  vary  according  to  the  circumstances  in  which  it  arises. 

The  intercourse  of  the  parties  in  the  Balbougie  case  was,  at  the  outset, — although 
without  the  interposition  of  any  such  bar  to  marriage  as  that  which  occurs  in  the 
present,  of  one  of  them  being  already  married  to  a  stiU  living  spouse, — such  as  clearly 
to  denote  concubinage  and  not  marriage ;  and  therefore,  in  that  case,  it  was  reasonable 
to  hold  that  their  conduct  required  to  undergo  a  marked  and  decided  change  to  admit 
thereafter  of  the  inference  of  marriage.  But  in  the  circumstances  of  the  present  case, 
I  am  not  prepared  to  say  that  the  dissolution  of  the  lady's  marriage  to  Ludlow  by  his 
death,  and  the  consequent  removal  of  the  bar  interposed  by  that  marriage  so  long  as  it 
existed,  may  not  of  itself  be  sufficient  to  obviate  the  presumption  arising  from  the 
illicit  origin  of  the  connection  of  the  respondent's  grandfather  and  grandmother,  hik) 
to  permit  their  subsequent  acts  and  conduct  being  judged  of  free  from  and  unprejudiced 
by  any  such  presumption.  So  long  as  the  bar  existed  there  could  of  course  be  no  mar- 
riage, and  the  parties,  [941]  whatever  might  be  their  conduct  or  mode  of  Uving,  could 
not  lawfully  marry  ;  but  on  the  removal  of  the  bar  all  this  became  changed,  and  the 
way  was  opened  up  for  the  usual  legal  result  of  their  acts  and  conduct,  if  otherwise 
sufficient  to  infer  marriage,  being  given  effect  to,  just  as  if  no  such  bar  as  that  refemd 
to  had  ever  existed. 

Independently,  however,  of  this  view,  it  will  be  afterwards  considered  whether  such 
a  marked  and  decided  change  did  not  take  place  in  the  present  instance,  after  the  death 
of  Ludlow,  as  entirely  to  obviate  the  presumption  recognised  in  the  Balbougie  case, 
supposing  it  to  be  otherwise  applicable. 

The  case,  again,  of  Lapsley  v.  Grierson,  although  it  involved,  like  the  present,  the 
bar  of  a  prior  marriage,  is  materially  different  in  ita  other  circumstances  ;  and  accord- 
ingly, in  that  case  tne  judgment-^adverse  to  the  legitimacy  there  in  dispute— pro- 
ceeded on  the  footing  of  there  being  no  sufficient  evidence  of  the  first  husband's  death. 
or  presumption  in  law  that  it  had  occurred,  or  if  it  had  occurred  that  the  fact  was 
known  to  the  parties  within  the  period  during  which  the  connection  from  which 
marriage  was  attempted  to  be  made  out  had  subsisted.  Now,  certainly  the  judgment 
in  the  present  case,  even  were  it  adverse  to  the  respondent,  could  not  l>e  placed  on  as? 
such  ground ;  for,  beyond  all  doubt,  the  death  of  Eliza  Maria  Blanchard's  husbaniL 
Christopher  Ludlow,  took  place  more  than  twenty  years  before  her  connection  with 
James  C^ampbell  came  to  a  close  by  the  death  of  the  latter  in  1806  ;  and  I  think  the 
fair  presumption  is,  and  that  it  must  be  assumed,  that  Ludlow's  death  became  known 
to  them  soon  after  it  occurred. 

It  appears  to  me,  therefore,  that  there  are  such  distinctions  betwixt  the  present 
and  the  cases  of  Cunningham  v,  Cimningham  and  Lapsley  t?.  Grierson  as  to  preyent 
them  being  precedents  in  point.  They  are  of  authority,  however,  by  implication 
at  least — ^if  authority  were  wanting  on  tne  point — to  the  effect  that  a  marriage  betwixt 
parties  may  be  inferred  from  cohabitation  as  husband  and  wife  with  the  corresponding 
habit  and  repute,  notwithstanding  of  their  connection  having  been  in  its  origin  ilGcit : 
for  the  discussion  and  the  judgments  in  those  cases  proceeded,  not  on  the  footing  of 
the  illicit  original  connection  rendering  it  impossible  that  marriage  could  afterwards 
be  so  established,  but  in  res|)ect  of  the  evidence  being  insufficient  to  shew  such  a  change 
of  circumstances  as  to  admit  of  its  being  held  that  the  intercourse  of  the  parties  hsd 
become  different  from  what  it  had  been  in  its  commencement.  Nor  in  either  of  tho» 
cases,  or  in  any  other,  so  far  as  I  am  aware,  was  it  held  that  nothing  but  the  public 
celebration  of  a  marriage,  or  actual  and  direct  proof  of  a  marriage  on  a  specific  occasion, 
will  suffice  to  overcome  the  presumption  ansing  from  the  connection  having  been 
in  its  origin  illicit.  The  authorities,  indeed,  tend  the  other  way ;  and  I  can  entertain 
no  doubt  that  the  place  and  date  of  a  marriage,  sought  to  be  established  by  cohabita- 
tion with  habit  and  repute,  need  not  be  specifically  condescended  on  and  proved— 
especially  in  a  case  like  the  present,  where  the  controversy  has  arisen  long  after  the 
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parties  to  the  marriage  themselves,  as  well  as  all  others  who  could  have  had  any  personal 
cognisance  of  it,  have  ceased  to  exist. 

Looking,  then,  to  the  circumstances  of  the  present  case  alone,  and  even  assuming 
that  the  death  of  Christopher  Ludlow,  ih  January  1784,  was  not  of  itself  sufRcient 
to  obviate  the  presumption  arising  from  the  fact  of  the  connection  of  James  Camp- 
bell with  Eliza  Maria  Blanchard  having  been  in  its  origin  illicit,  but  that  evidenc-e 
of  a  marked  and  decided  change  in  their  acts  and  conduct  subsequent  to  that  event 
is  necessary  for  that  purpose,  it  appears  to  me  that  there  is  sufficient  evidence  of  such 
a  change. 

Prior  to  as  well  as  for  some  years  after  the  death  of  Ludlow  the  acts  and  conduct 
of  James  Campbell  and  Eliza  Maria  Blanchard,  and  their  mode  and  place  of  cohabita- 
tion, are  matters  involved  in  great  obscurity.  There  is  no  reliable  evidence,  in  my 
opinion,  of  Eliza  Maria  Blanchard  having  been  introduced  by  James  Campbell  to  his 
family  and  relations  in  Scotland,  or  of  her  having  been  in  Scotland  at  all,  till  after 
or  about  1792.  The  most  marked  and  decided  change,  however,  then  takes  place. 
From  about  that  time  till  his  death  in  1806,  James  Campbell,  beyond  all  question, 
lived  and  cohabited — with  the  exception  of  a  short  time  he  was  absent  on  military 
duty — in  Scotland  with  Eliza  Maria  Blanchard  as  his  wife,  and  they  were  habit  and. 
repute  married  persons.  They  were  received  in  society,  visited  and  were  visited, 
and  were  otherwise  uniformly  recognised  and  acknowledged  as  such  by  friends,  rela- 
tions, and  acquaintances,  without,  so  far  as  I  can  see,  any  exception  or  [942]  demur 
whatever.  This  being  so,  it  appears  to  me  that,  in  the  circumstances  of  the  present 
case,  the  effect  of  any  presumption  which  the  illicit  nature  of  the  connection  betwixt 
James  Campbell  and  Ehza  Maria  Blanchard,  in  its  origin,  might  otherwise  have  given 
rise  to,  is  sufficiently  met  and  obviated  ;  and  that  the  ordinary  legal  result  consequent 
on  their  cohabitation  as  husband  and  wife,  with  the  corresponding  habit  and  repute, 
must  be  held  to  follow  and  to  take  effect. 

But  it  is  maintained  for  the  advocator  that  the  ineffectual  ceremony  of  marriage 
which  took  place  in  Edinburgh  in  September  1781,  is  sufficient  to  account,  and  does 
account,  for  everything  on  which  the  respondent  founds  as  establishing  that  James 
Campbell  and  Eliza  Maria  Blanchard  ever  were  married,  and  consequently  that  there 
S9  no  room  in  the  present  instance  for  the  inference  of  marriage  by  cohabitation  with 
habit  and  repute.  However  plausible  the  advocator's  reasoning  on  this  point  is,  I 
think  it  unsound,  and  that  it  wants  the  requisite  foundation  in  the  proved  facts  of 
the  case.  There  may  have  been  a  ceremony  of  marriage  in  Edinburgh  in  1781,  but 
the  evidence  on  the  subject  is  not  such  as  to  warrant  me  in  holding  that  there  was. 
There  is  not  only  no  entry  of  it  in  any  public  record,  but  there  is  in  reality  no  evidence 
of  any  kind  to  support  it,  except  the  statement — subject  in  itself  to  much  objection 
and  comment,  as  has  been  pointeJi  out  by  the  Lord  Ordinary— of  Eliza  Maria  Blanchard, 
in  her  letters  to  the  War  Office  authorities  and  to  Lord  fereadalbane,  written,  not  in 
order  to  declare  a  marriage,  but  to  serve  a  collateral  object.  Supposing,  however, 
that  such  a  ceremony  of  marriage  took  place,  what  then  *?  It  would  just  shew  the 
attachment  of  the  parties,  and  would  be  so  strongly  indicative  of  a  matrimonial  punK)se 
as  to  render  it  in  the  highest  degree  improbable  that  they  should  not  carry  into  legal 
effect  that  purpose  when  thev  were  free  to  do  so.  But  whether  there  was,  or  was  not,  such 
a  ceremony  of  marriage  as  that  alluded  to,  there  is  no  evidence  that  it  was  ever  referred 
to  by  any  one  on  any  occasion,  or  for  any  purpose,  except  by  Eliza  Maria  Blanchard, 
after  the  death  of  James  Campbell,  in  her  letters  to  the  War  Office  authorities  and 
to  Lord  Breadalbane.  There  is  no  trace  of  its  having  been  ever  alluded  to  at  all  by 
James  Campbell,  or  spoken  of  amongst  his  friends,  relations,  and  acquaintances, 
during  his  lifetime ;  or  that  it  was  to  any  extent,  or  at  any  time,  the  foundation  of 
the  repute  and  understanding  which  unquestionably  existed  after,  at  least,  1792, 
that  he  and  Eliza  Maria  Blanchard  were  lawfully  married  persons.  It  is  indeed 
expressly  stated  by  the  advocator  himself,  in  the  record  in  the  present  case,  that  the 
circumstances  on  which  he  now  founds  in  support  of  his  challenge  of  the  respondent's 
status,  including,  of  course,  the  important  circumstance  of  the  Edinburgh  ceremony 
of  marriage,  were  unknown  to  his  family  and  predecessors,  and  only  recently  became 
known  to  himself.  According  to  the  advocator's  own  shewing,  therefore,  the  reputation 
and  understanding  which  have  universally,  and  for  a  period  of  at  least  seventy  years 
back,  existed,  to  the  effect  that  James  Campbell  and  Eliza  Maria  Blanchard  were  married 
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persons,  could  not  haye  been  founded  upon,  or  had  reference  to,  the  Edinburgh 
ceremony. 

Notwithstanding,  however,  of  the  manner  in  which  his  case  is  presented  in  tbe 
record,  the  advocator  has  thought  it  necessary  in  argument  to  assert  and  take  for 
granted,  under  various  forms  of  expression,  tnat  the  Edinburgh  ceremony  of  mar- 
riage had  been,  from  its  date  downwards,  communicated  and  made  known  to  his  family, 
friends,  and  acquaintances,  by  James  Campbell  and  Eliza  Maria  Blanchard,  and  that 
it,  and  nothing  else,  was  consequently  the  foundation  of  the  reputation  and  under- 
standing of  marriage  which  existed  amongst  them.  But  where  is  the  evidence  of  this  1 
I  have  anxiously  searched  for  it,  and  found  none.  I  must  therefore  look  upon  the 
advocator's  argument  in  reference  to  this  matter  as  proceeding  on  nothing  better 
than  gratuitous  assumption,  for  which  there  is  not  onl^  no  support  in  the  proof,  hut 
which  is  inconsistent  with  his  case  as  stated  by  himself  m  the  record. 

And  here  the  question  naturally  su^^ts  itself, — which  of  the  two  parties,  liti- 
gants, the  advocator  or  tha  responaent,  is  to  suffer  by  the  lapse  of  time  and  coD&^ 
quent  loss  of  evidence  since  the  leading  events  occurred  on  which  the  controvem 
is  now  made  to  turn  ?  If  the  question  of  marriage  or  no  marriage  between  the  respoD- 
.  dent's  grandfather  and  grandmother  had  been  raised  when  the  succession  to  the  estate 
of  Gle^alloch  opened  in  1812,  in  all  probability  many,  if  not  all,  the  doubts  anddifi- 
culties  which  now  present  themselves  would  not  have  occurred  at  [943]  all ;  or,  if 
they  had,  that  they  could  at  once  and  easily  have  been  cleared  up.  The  advocator's 
father,  now  represented  by  him,  was  the  party  entitled  to  succeed  to  Glenfallocb, 
supposing  the  respondent's  father  had  no  such  right ;  but  the  latter  was  allowed 
to  succeed  without  opposition.  Vigilantibus  non  dormientibus  jura  svbvenimL 
Even  supposing,  however,  that  it  was  not  the  fault  of  the  advocator  or  his  authors 
that  the  question  was  not  raised  in  1812,  still,  as  there  is  no  ground  for  holding  tbt 
it  was  through  the  fraudulent  contrivance  or  other  fault  of  the  respondent,  or  any  one 
else  for  whom  he  is  responsible,  I  think  it  clear  that  it  is  the  advocator,  and  not  the 
respondent,  who  must  suffer  the  consequences.  It  is  he  who  challenges  the  validity 
of  a  marriage  which,  for  seventy  years  and  upwards,  has  been  held  and  understood 
by  all  having  any  interest  in  the  matter  to  be  imassailable ;  and  therefore  upon  him, 
prima  instantia  at  least,  lies  the  burden  of  shewing  that  such  understanding  vras  ill- 
founded.  That  the  respondent's  father  was  the  son  of  James  Campbell,  and  that  during 
his  life  of  sixty  years  he  was  reputed  legitimate ;  that  in  1812  he  as  such  succeeded 
to  Glenfalloch,  his  right  being  established  by  service  and  retour  in  the  usual  way; 
and  that  he  possessed  the  estate  thereafter  till  his  death  in  1850,  when  the  resnondent 
himself  succeeded,  his  right  being  in  like  manner  established  by  service  ana  letour 
— are  facts  undisputed,  as  they  are  indisputable.  Not  only  so,  but  it  also  appears 
that  the  advocator's  grandfather  took  an  active  part  in  promoting  the  interests  and 
securing  the  rights  of  the  respondent's  father  as  the  legitimate  son  of  James  Camp- 
bell ;  and  that,  too,  at  a  time  when  the  occurrences  now  in  dispute  must  have  been  fresh 
in  the  recollection  of  many  Uving  witnesses.  It  is  said,  no  doubt,  by  the  advocator, 
as  before  remarked,  that  both  his  father  and  grandfather  were  ignorant  of  the  facts 
on  which  he  now  founds  ;  but  how  does  this  appear  1 — there  is  no  evidence  of  it ; 
and,  indeed,  no  satisfactory  explanation  has  been  given  of  how  or  when  the  alleged 
facts  were  discovered  and  came  to  the  knowledge  of  the  advocator.  Be  this,  however, 
as  it  may,  the  other  and  undeniable  circumstances  of  the  case  appear  to  me  to  be  suffi- 
cient to  create  such  a  presumption  in  favour  of  the  respondent  as  to  render  it  only  just, 
and  in  accordance  with  legal  principle,  that  the  advocator,  and  not  he,  should  tiJke  the 
consequences  of  doubts  and  difficulties  arising  from  the  loss  of  evidence  through  the 
lapse  of  time. 

I  have  only  to  add,  that  while  1  concur  generally  in  the  views  of  the  other  consulted 
Judges,  I  have  deemed  it  right,  in  a  case  of  such  great  importance  as  the  present,  tc 
state  for  myself, — without  entering  more  minutely  than  I  have  done  into  the  numerous 
details  and  subordinate  points  dwelt  upon  by  the  parties  in  argiunent,  to  all  of  which, 
however,  I  have  given  the  most  careful  consideration, — the  reasons  by  which  I  have 
been  chiefly  influenced  in  arriving  at  the  conclusion  that  the  Lord  Ordinary's  inter- 
locutor is  right,  and  ought  to  be  adhered  to. 

Lord  Barcaple. — Having  carefully  considered  the  whole  cajse,  with  the  benefit 
of  the  written  argument  now  before  the  Court,  I  am  confirmed  in  the  views  contained 
in  my  note  to  the  interlocutor  under  review,  to  which  I  beg  to  refer  as  fully  expressing 
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my  opinion  upon  the  caae.    I  am,  therefore,  of  opinion  that  the  reclaiming  note  should 
be  refused. 

At  advising, — 

Lord  President. — ^This  case  arises  in  the  form  of  competing  petitions  for  service 
as  heir  of  tailzie  and  of  provision  to  the  lat«  Earl  of  Bre^dalbane,  in  the  estates  of 
Breadalbane  and  Inverarderan.  The  competitors  are,  on  the  one  hand,  Mr.  Campbell 
of  Glenfalloch,  and,  on  the  other,  Mr.  Campbell  of  Boreland.  These  gentlemen  claim 
through  a  common  ancestor,  William  Campbell  of  Glenfalloch,  as  their  great-grandfather. 
The  competitor  Glenfalloch  claims  to  be  descended  from  James  Campbell,  who  was  the 
second  son  of  that  William  Campbell  of  Glenfalloch.  Boreland  claims  to  be  descended 
from  John  Campbell,  who  was  the  sixth  son  of  the  same  William  Campbell,  and  if  the 
matter  had  rested  on  that  simple  aspect  of  the  case,  it  is  very  clear  that  Glenfalloch 
would  have  been  preferred  in  this  competition.  But  Boreland  alleges  that  Glenfallocli's 
father  was  not  the  legitimate  son  of  James  Campbell.  He  denies  that  James  was  ever 
married  to  his  reputed  wife  Eliza  Blanchard,  though  they  lived  together  and  had  a 
family,  and  he  consequently  maintains  that  the  present  Glenfalloch's  father  was  not 
the  legitimate  son  of  James  Campbell.  If  that  be  so,  then  it  follows  that  Boreland 
must  be  preferred  in  this  competition. 

[944]  The  Sheriff  conjoined  the  competing  petitions  for  service.  Boreland  advo- 
cateid  the  cause,  and  it  having  come  before  the  Lord  Ordinary,  a  record  was  made  up,  a 
proof  was  allowed,  and  the  Lord  Ordinary  having  decided  in  favour  of  Glenfalloch, 
a  reclaiming  note  was  presented  to  this  Division  of  the  Court  After  hearing  a  very 
able  oral  argument  from  the  bar,  it  appeared  to  us  desirable  that  the  case  should  be 
still  further  argued  in  written  pleading.  The  written  pleadings  having  been  received 
and  considered,  we  made  an  order  sending  the  case  to  the  whole  Court.  It  will  be  in  the 
recollection  of  your  Lordships  and  of  the  parties,  that  at  that  stage  a  suggestion  was 
made  as  to  further  oral  argument,  but  that  point  was  reserved  for  future  consideration. 
I  communicated  to  the  consulted  Judges  the  sugg^tion  that  had  been  made.  They 
examined  the  written  pleadings  during  the  recess,  and  I  having  again  brought  before 
them  the  matter  of  the  suggestion  as  to  further  oral  argument,  it  was  thought  proper 
that  the  parties  should  be  called  upon  to  say  whether  they  desired  further  argument. 
Accordingly,  on  the  first  day  of  this  session,  the  12th  of  May,  the  parties  were  asked 
whether  they  desired  further  argument.  On  that  occasion  the  coimsel  for  Boreland 
at  once  stated  that  no  further  argument  was  desired  on  his  part.  The  counsel  for 
Glenfalloch  were  not  ready  to  give  an  explicit  answer,  and  the  answer  was  delayed 
till  the  Tuesday  following,  the  i5th  of  May,  when  the  question  was  again  put.  The 
counsel  for  Glenfalloch  then  stated  that  they  were  disposed  to  leave  the  matter  to  the 
Court  to  determine  whether  there  should  be  further  argument,  but  they  were  informed 
that  the  Court  left  it  entirely  to  the  parties,  and  were  ready  to  hear  them  upon  the 
whole  or  upon  any  part  of  the  case,  if  it  was  desired  to  have  oral  argument,  but  that, 
if  they  desii-ed  no  further  argument,  that  would  be  communicated  to  the  consulted 
Judges.  The  counsel  for  both  parties  then  intimated  that  they  desired  no  further 
argument,  and  a  communication  to  that  effect  was  made  to  the  consulted  Judges, 
who  then  proceeded  to  consider  the  case  deliberately  upon  the  written  pleadings.  The 
written  pleadings  were  very  full  and  able.  I  may  say  for  myself,  that,  in  the  considera- 
tion of  the  case,  I  derived  great  aid  from  having  before  me  that  written  argument.  The 
case  was  stated  with  much  ability  in  both  the  papers ;  and  in  regard  to  ther  paper  for 
Boreland,  in  particular,  I  must  say  that  it  indicated  great  artistic  slall  in  the  preparation 
of  it,  and  that  it  reminded  me  of  a  period  when  written  pleadings  were  more  resorted  to 
than  now,  and  counsel  were  inore  experienced  in  the  preparation  of  them.  The  con- 
sulted Judges,  having  studied  the  papers,  formed  their  opinions ;  and  those  opinions 
are  now  before  your  Lordships. 

The  point  to  be  solved  is  the  legitimacy  or  illegitimacy  of  the  late  William  John 
Lambe  Campbell  of  Glenfalloch,  the  father  of  the  present  Glenfalloch,  and  that  is 
made  to  depend  upon  this  other  question,  whether  the  late  Glenfalloch's  mother,  Eliza 
Blanchard,  ever  was  the  wife  of  James  Campbell.  If  at  any  time  either  before  or  after 
the  birth  of  William  Lambe  Campbell  she  was  the  wife  of  James  Campbell,  it  must,  I 
think,  in  the  circumstances  of  this  case,  be  held  that  William  Lambe  Campbell  was 
legitimate — either  born  in  wedlock  or  legitimated  by  subsequent  marriage.  The 
question  truly  is,  were  James  Campbell  and  Eliza  Blanchard,  at  any  period  of  their 
joint  lives,  in  the  relation  to  each  other  of  husband  and  wife  according  to  the  law  of 
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Scotland  1  The  connection  between  them,  whatever  may  have  been  its  character, 
was  dissolved  in  1806  by  the  death  of  James  Campbell ;  and  if  the  retrospect  of  that 
connection  did  not  extend  beyond  ITD.'i,  or  thereabouts,  I  think  it  would  be  imposgible 
to  contend  that  the  relation  of  husband  and  wife  did  not  subsist  between  these  parties. 
And  if  we  were  to  embrace  in  our  view  the  period  of  about  sixty  years  that  elapsed 
between  the  death  of  James  Campbell  and  the  raising  of  this  question.  I  think  that 
additional  strength  would  be  given'  to  the  conclusion  I  have  indicated,  as  that  to  lie 
deduced  from  the  state  of  the  connection  between  1793  and  1806.  But  then  Bght 
has  been  let  in  upon  the  earlier  period  of  their  connection,  and  circumstances  have 
been  disclosed  which  give  a  different  character,  at  least  to  the  origin  of  the  connection, 
and  are  said  to  taint  it  to  the  end,  so  as  to  exclude  the  conclusion  that  would  have  been 
drawn  from  a  consideration  only  of  the  period  since  1 793.  The  important  fact  diflcloeed 
in  regard  to  the  origin  of  the  connection  is  its  illicit  character.  The  history  of  it.  as 
given,  is  that  Elisa  Blanchard  was  the  wife  of  Christopher  Ludlow,  of  Chipping^odbury, 
and  that  she  eloped  with  James  Campbell  then  a  subaltern  in  the  army,  in  Januan- 
1781,  or  thereabouts.  Christopher  Ludlow  is  said  to  have  lived  till  1784,  and,  [9451 
consequently,  up  to  that  date  the  intercourse  between  James  Campbell  and  Mrs. 
Ludlow  was  not  only  illicit  but  adulterous.  During  that  time  he  appears— it  is  so 
contended  at  least — to  have  represented  Mrs.  Ludlow  as  his  wife.  As  early  as  1783 
there  is  a  letter  from  Colin,  his  brother,  to  another  brother,  Duncan,  in  the  West 
Indies,  in  which  she  is  spoken  of  as  Mrs.  Campbell,  and  as  James'  wife  :  and  I  think 
the  books  of  the  transports  in  wliich  he  went  to  and  returned  from  America,  which 
are  referred  to,  go  to  shew  that  she  was  represented  by  him  as  his  wife.  It  is  aaid 
that  even  a  ceremony  of  marriage  was  gone  through  in  Edinburgh  in  1781,  at  a  time 
when  an  effectual  marriage  was  impossible.  And  there  is  a  memorandum  by  James' 
father  in  1 786  which  indicjites  that  by  that  time  at  least  James  had  held  himself  out 
to  his  father  as  married.  There  is  no  trace  of  any  actual  ceremony, — no  celebration  of 
marriage  at  any  time,  unless  it  be  that  which  is  said  to  have  taken  plac«  in  1781.  and 
to  that  celebration  Eliza  Blanchard  herself  referred  when  claiming  a  pension  as  James 
Campbell's  widow.  Boreland  contends  that  the  connection  having  been  proved  to 
liave  been  illicit  iy  its  origin,  it  must  be  presumed  to  have  continued  illicit,  imless  there 
be  some  clear  proof  of  a  marked  change  in  its  character  ;  and  he  further  contends 
that  the  parties  having  falsely  held  themselves  out  as  married  persona  from  1781,  and 
even  gone  through  a  ceremony  of  marriage  at  a  time  when  marriage  was  legally  im- 
possible, the  subsequent  repute,  if  there  was  any,  is  thereby  accounted  for,  and  roust 
be  held  to  have  been  a  mere  continuation  of  the  same  false  story  and  imposture. 
This  view  of  the  case  makes  it  necessary  to  consider  the  history  of  the  parties,  and  \ts 
incidents  during  the  period  of  their  connection. 

The  leading  points  in  their  history  are  noticed  in  detail  in  the  interlocutor  and  note 
of  the  Lord  Ordinary ;  and  without  making  any  observation  at  present  on  the  infer- 
ences that  he  deduces  from  these  circumstances,  I  may  remark  that  the  circumstance? 
themselves  appear  to  be  sufficiently  stated.  The  incidents  are  numerous,  and  the 
evidence  bearing  upon  them  is  voluminous.  At  the  same  time,  there  are  not  many  of 
the  incidents  as  to  which  the  proof  is  really  doubtful.  In  the  first  jJace,  I  think  it  murt 
be  held — I  do  not  feel  any  difficulty  on  the  point — ^that  Eliza  Blanchard  was  the  lawful 
wife  of  Christopher  Ludlow  at  the  time  when  she  is  said  to  have  eloped  with  James 
Campbell.  '  Doubt  was  raised  about  that  in  some  parts  of  the  proof ;  but  I  think  there 
is  no  room  for  serious  doubt,  and  that,  at  this  time  of  day  at  least,  we  must  hold  that 
she  was  the  lawful  wife  of  Cliristopher  Ludlow.  I  think  it  is  equally  clear  that  she  was 
the  person  who  eloped  with  James  Campbell  in  1781,  or  thereabouts.  Then  there  is 
no  question  capable  of  being  raised  as  to  the  fact  that  Christopher  Ludlow  lived  till 
January  1 784,  and  then  died  at  Portsmouth,  either  before  or  immediately  after  land- 
ing from  America  ;  and  consequently  there  can  be  no  doubt  that,  frona  January  1781 
to  January  1784,  the  intercourse  between  these  parties  was  necessarily  adufterous. 
All  these  things,  I  think,  are  perfectly  clear  and  established.  I  think  it  also  appears 
that  during  that  period  James  Campbell  did  represent  to  his  brother  Cohn,  who  had 
not  seen  her,  and  to  others,  that  this  lady  was  his  wife.  The  extent  of  that  representa- 
tion, and  the  terms  in  which  it  may  have  been  made,  are  not  clearly  before  us ;  neither 
is  the  manner  of  their  cohabitation  and  mode  of  life  during  that  period,  or  in  what 
circles  they  were  received,  or  in  what  Hght  they  were  regarded  by  their  acquaintances. 
It  was  hardly  to  be  expected  that  we  should  have  much  evidence  on  that  subject,    ^'e 
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are  inquiring  now  into  what  passed  nearly  ninety  years  ago,  and  we  must  form  the 
best  opinion  we  can  from  such  evidence  as  can  be  coUected,  making  allowance  for  the 
lapse  of  time, — ^not  blaming  parties  for  not  bringing  forward  evidence,  which  it  would 
be  unreasonable  to  expect  should  exist,  but  ma^ng  allowance  on  the  one  side  and  on 
the  other  for  the  absence  of  that  kind  of  evidence  which  either  party  might  have  been 
expected  to  produce  in  the  event  of  an  earher  inquiry.  Whether  a  ceremony  of  mar- 
riage took  place  at  Edinburgh  in  September  1781,  is  perhaps  the  point  as  to  which  the 
evidence  is  most  questioned,  and  is  most  questionable.  The  Lord  Ordinary  thinks  the 
evidence  does  not  estabUsh  that  proposition,  and  that  view  is  strongly  contended  for 
by  GlenfaUoch ;  on  the  other  hand,  it  is  as  strongly  contended  by  Boreland  that  the 
evidence  does  estabhsh  that  proposition.  I  must  say  that  the  matter  of  that  contention 
—I  mean  the  truth  or  untruth  of  the  statement  that  a  ceremony  took  place  in  1781 — 
does  not  appear  to  me  to  be  of  the  importance  which  the  parties  seem  to  attach  to  it. 
I  am  not  now  talking  of  the  [946]  importance  of  the  reference  made  to  it  in  Mrs.  Camp- 
bell's letter  in  1807, — ^that  is  a  different  question.  I  am  now  talking  of  the  importance 
of  the  fact  of  there  having  been,  or  not  having  been,  a  ceremony  in  1 781.  I  think  that 
the  chief  importance  of  Mrs.  Campbell's  letter  as  a  piece  of  evidence  in  favour  of  Boreland 
does  not  depend  upon  his  success  in  establishing  that  there  was  a  ceremony  in  17di.  I 
think  its  chief  importance  depends  upon  another  consideration,  which  I  shaU  notice 
presently.  If  such  a  ceremony  did  take  place  in  1781,  it  was  unquestionably  null  and 
inept.  It  would  indicate  either  an  intention  to  be  married  at  a  time  when  marriage 
was  legally  impossible,  or  an  intention  to  provide  themselves  with  some  pretext  for 
alleging  that  they  were  married  persons.  If  it  was  the  former,  they  must  have  been 
under  some  extraordinary  misapprehension— at  least  what  at  this  period  of  time  appears 
to  have  been  an  extraordinary  misapprehension ;  for  they  must  either  have  proceeded 
on  the  idea  that  the  marriage  of  Eliza  Blanchard  with  Christopher  Ludlow  was  of 
doubtful  vaUdity,  which  seems  since  to  have  been  contended,  but  which  I  cannot  enters 
tain  as  a  groimd  of  judgment  now,  however  it  may  have  influenced  these  parties  at  the 
time  ;  or  they  must  have  proceeded  on  the  idea — ^the  extravagant  idea — ^that  the  power 
of  a  Scotch  marriage  was  irresistible,  whatever  may  have  been  the  precedents  or  ante- 
cedents of  the  parties — ^that  it  overcame  aU  obstacles,  and  made  a  good  contract  in 
Scotland,  whatever  might  have  been  the  condition  of  the  parties  elsewnere.  But  both 
or  either  of  these  views,  if  they  existed,  would  clearly  indicate  a  purpose  of  marriage 
from  the  beginning.  If,  on  the  other  hand,  it  was  only  intended  for  a  blind,  it  woidd 
appear  to  have  been  for  a  very  limited  purpose,  because  no  person  appears  to  have 
been  made  aware  of  the  ceremony,  or  to  have  heard  of  it,  so  far  as  we  can  trace  in  the 
evidence,  till  after  the  death  of  James  Campbell,  and  therefore  the  belief  or  know- 
ledge of  such  a  ceremony  could  not  have  been  the  foundation  of  any  repute.  It 
may  have  been  a  preliminary  to  the  subsequent  conduct  of  the  parties,  which  conduct 
may  have  given  rise  to  a  repute,  but  the  ceremony  itself  could  not  have  been  the 
foundation  of  any  repute,  when  it  was  not  known. 

In  the  view  1  take  of  this  case,  I  am  disposed  to  consider  it  on  the  footing  that 
there  was  or  may  have  been  such  a  ceremony,  and  also  that,  prior  to  the*  death  of 
Ludlow,  these  parties  did,  on  various  occasions  and  in  various  ways,  represent  them- 
selves as  married  persons,  while  in  law  they  were  no^  married  persons,  and  could 
not  be  so.  But  in  January  1784  Ludlow  died,  and  it  was  no  longer  incompetent 
for  them  to  contract  marriage  according  to  any  mode  by  which  marriage  might 
be  contracted  in  the  coimtry  in  which  they  happened  to  be.  Persons  free  to 
contract  the  relation  of  husband  and  wife  may  do  so  in  this  country  by  any  of  the 
modes  recognised  by  law,  and  none  of  these  modes  are  excluded  by  reason  of  previous 
illicit  intercourse,  or  a  previous  attempt  to  marry  when  it  was  incompetent  for  them  to 
do  so.  This  may  be  illustrated  in  various  ways.  Undoubtedly  a  formal  ceremony,  a 
written  declaration,  or  an  acknowledgment  before  witnesses,  would  make  marriage, 
notwithstanding  the  previous  illicit  connection.  Marriage  is  constituted  by  consent, 
and  there  may  be  various  indicia  or  proofs  of  consent ;  the  question  always  isj  whether 
there  are  such  proofs  %  A  regular  celebration  in  facie  ecdesicB  is  conclusive,  if  the 
parties  are  free  to  marry.  But  such  celebration  is  not  essential  to  the  establishment  of 
marriage.  There  are  other  modes  of  indicating  the  matrimonial  consent  perfectly 
effectual,  though  irregular,  and  open  to  examination  and  inquiry.  Letters  or  other 
writings  in  which  the  relation  of  husband  and  wife  is  acknowledged  may  be  conclusive. 
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A  Torbal  declaration  before  witnesses  may  be  so.  So  also  may  be  the  continuous  open 
cohabitation  avowedly  as  man  and  wife  ;  living  together  in  a  style  befitting  their  cir- 
cumstances ;  daily  representing  each  other  to  all  their  friends  and  acquaintances  as 
husband  and  wife,  and  so  received  in  society ;  begetting  a  family,  represented  by  them 
as  legitimate,  and  so  treated ; — these  are  so  many  open  declarations  of  marriage  which 
leave  no  doubt  as  to  the  matrimonial  consent  and  intent ;  and  where  they  exist-,  I  think 
they  put  it  beyond  the  power  of  either  party  to  alter  the  relation,  and  bevond  the  power 
of  both  parties  to  deprive  their  offspring  of  the  rights  of  legitimacy.  No  doubt  if  the 
connection  was,  to  borrow  the  language  of  Lord  Eldon,  "  notoriously  illicit "  in  its 
origin,  something  must  have  occurred, — some  change  must  have  taken  place  to  indicate 
a  change  of  purpose,  and  to  give  it  a  matrimonial  character  and  effect.  So  long  as  it 
was  notoriously  iUicit,  it  was  necessarily  destitute  of  the  characteristics  [947]  desiderated 
So  long  as  it  was  notoriously  iUicit,  it  was  not  considered  matrimony  at  all ;  it  was 
notoriously  not  matrimony,  nor  anything  hke  matrimony,  and  never  could  be  CTen 
reconciled  with  the  idea  of  matrimony  till  it  underwent  some  palpable  change.  In 
most  of  such  cases  the  cohabitation  has  been  more  or  less  imperfect,  and  indecisive  in 
its  aspect,  and  the  repute  unsatisfactory  in  its  imiversality  or  consistency.  Where 
persdns  free  to  marry  enter  upon  a  system  of  intercourse  notoriously  illicit,  they  indicate 
a  preference  for  that  course  rather  than  for  matrimony,  which  is  within  their  power. 
Thev  do  not  choose  to  be  married,  but  rather  desire  not  to  be  married.  But  where,  as 
in  this  case,  matrimony  was  for  a  time  hindered  by  an  impediment  in  law,  the  remoTal 
of  that  impediment  is  a  change  of  circumstances  constituting  an  alteration  in  their  con- 
dition, and  making  room  for  the  presumabihty  that  matrimony  may  be  intended.  Tk 
bar  that  existed  in  this  case  was  removed  in  1 784 ;  but  although  the  bar  was  removed 
it  does  not  necessarily  follow  that  the  parties  did  contract  marriage.  The  question  is. 
whether  they  did  so,  and  that  must  be  determined  by  an  examination  of  the  circnm- 
stances. 

Objections  have  been  urged  as  to  the  improbabihty  of  any  such  intention.  It 
was  suggested  in  the  oral  argument,  and  also  in  the  written  argument,  for  Boreland 
that  it  was  not  probable  that  James  Campbell,  the  second  son  of  Glenfalloch,  would 
be  disposed  to  marry  the  wife  of  a  grocer  in  Chipping-Sodbury.  Her  status  was 
endeavoured  to  be  d^paraged,  and  the  circumstance  of  her  having  left  **  a  baby  in  a 
cradle  "  was  specially  founded  on  as  indicating  that  she  was  a  person  of  a  character 
so  depraved  that  it  was  not  likely  her  seducer  should  ever  desire  to  marry  her.  The 
baby  so  dramatically  described  appears  from  the  register  to  have  been  approaching 
the  completion  of  his  fourth  year  at  the  time  of  the  elopement ;  and  as  to  the  states 
of  the  lady,  I  think  the  attempt  at  disparagement  is  unwarranted.  It  is  said  she  was 
the  wife  of  a  grocer  in  Chipping-Sodbury,  and  that  James  Campbell  could  not  have 
intended  to  marry  such  a  person.  It  is  proved  that  Christopher  Ludlow  was  the  son 
of  a  respectable  physician  in  Chipping-Sodbury,  of  whom  it  appears  from  some  of  the 
papers  that  Jenner  had  been  a  pupil.  He  had  several  sons,  three  of  whom  were  bied 
to  medicine,  of  whom  Christopher  was  one,  and  two  were  bred  to  the  law.  Christopher, 
though  bred  to  medicine,  and  keeping,  as  was  customary  then,  and  stiU  is,  for  general 
practitioners,  a  shop  for  the  sale  of  medicines,  seems  also  to  have  dealt  in  groceries.  At 
that  time,  going  back  to  eighty  years  ago,  the  combination  of  professions  was  rerr 
common,  and  we  have  later  traces  of  it  in  the  history  of  our  own  corporations,  which 
combined  in  one  class  the  surgeons  and  the  barbers.  That  sj^tem  of  combining  the 
sale  of  various  articles  of  merchandise  afterwards  gave  place  to  a  system  of  confining 
trade  to  a  particular  class  or  department  of  goods.  That  system  prevailed  for  a  long 
time  in  this  country,  but  it  now  appears  to  be  going  out,  and  matters  are  returning 
to  the  old  system  of  combining  various  departments  of  retail  trade  in  one  estaUish- 
ment.  Christopher  Ludlow,  however,  was  bred  to  medicine,  which  is  a  liberal  pro- 
fession, and  he  followed  that  occupation ;  for  we  find  that  in  that  very  year  1781 
he  went  out  to  America  in  a  transport  as  surgeon's  mate,  and  the  next  thing  we  see 
of  him  is  as  an  hospital  surgeon  to  the  army  in  New  York,  and  he  is  afterwards  described 
as  surgeon  to  the  forces  in  America,  though  he  had  been  there  only  three  years.  Now. 
I  see  nothing  in  the  status  of  Christopher  Ludlow's  wife  inferior  to  that  of  Ensign 
or  Lieutenant  Campbell.  It  is  hard,  i  think,  so  to  disparage  the  status  of  this  lady. 
As  to  her  conduct,  I  should  be  sorry  to  be  supposed  to  commend  it,  but  I  am  imwilling 
to  judge  it  harshly  at  this  distance  of  time,  with  so  Jittle  knowledge  of  the  circumstances 
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that  led  to  it.  We  see  it  stated  in  the  evidence  that  several  ladies  in  Chipping-Sodbury 
at  that  time  eloped  with  officers  of  the  army.  There  appears  to  have  been  a  kind 
of  epidemic  there — a  sort  of  scarlet  fever,  that  carried  off  several  of  the  married  ladies 
of  Chipping-Sodbury ;  but  we  do  not  know  what  may  have  been  Mrs.  Ludlow's  con- 
dition as  to  domestic  comfort  or  discomfort  at  the  time  she  took  this  step,  or  what 
grounds  of  palliation  there  may  have  been.  The  fact  of  elopement,  though  not  to  be 
commended,  has  its  precedents  in  circles  where  the  status  cannot  be  said  to  have  been 
so  low,  or  so  lowered,  as  to  make  it  improbable  that  marriage  should  follow  elopement. 
I  am  satisfied  that  the  annals  of  gallantry  give  sufficient  contradiction  to  that  view 
of  human  nature ;  and  I  think  reasons  may  be  found  for  the  subsequent  marriage 
of  parties  who  had  so  conducted  themselves,  which  have  a  foundation  in  the  better 
feeungs  of  man.  It  would  be  [948]  invidious  to  mention  instances,  but  they  will 
be  in  the  recollection  of  every  one  who  has  read  the  cases  in  that  department.  If  the 
status  of  the  woman  was  at  all  corresponding  to  that  of  the  man  with  whom  she  eloped 
— which  appears  to  have  been  the  case  here — it  is  perhaps  in  accordance  with  the  better 
feelings  of  human  nature,  that  when  the  man  had  the  power  he  should  make  all  the 
reparation  possible  for  having  been  the  cause  of  her  deviation  from  the  path  of  honour. 
We  see  that  James  CampbeU  desired  to  represent  her  as  a  person  in  the  position  of  his 
wife ;  and  having  a  family,  with  prospects,  it  is  not  at  all  to  me  surprising  that  the 
disposition  to  marry,  if  the  opportunity  occurred,  should  have  existed  from  the  date 
when  the  elopement  took  place,  and  more  especially  from  the  time  they  had  a  family, 
who  were  interested  in  having  the  status  of  legitimacy. 

But  then  the  question  suggests  itself,  why  were  they  not  married  immediately 
after  the  death  of  Ludlow,  or,  at  all  events,  before  1793  1  In  reference  to  that  I  may 
remark,  that  the  history  of  the  pair,  from  1785,  when  James  Campbell  ceased  to  be  in 
the  army,  down  to  1793,  is  very  meagre,  and  it  is  not  wonderful  it  should  be  so,  con- 
sidering the  lapse  of  time.  But  it  is  meagre,  and  we  do  not  know  all  that  occurred 
during  that  period.  All  we  know  is,  that  there  is  no  trace  of  any  formal  celebration 
of  marriage,  and  that  there  was  no  such  celebration  in  that  interval  is  rendered  the 
more  probable  from  the  fact  that  Eliza  Blanchard  when  she  came  to  claim  the  pension 
as  the  widow  of  James  Campbell  did  not  refer  to  any  celebration  of  marriage  other 
than  that  in  Edinburgh  in  1781.  And  I  think  that  is  the  most  important  view 
of  Mrs  Campbell*8  letter  as  giving  any  aid  to  the  case  of  Boreland.  But  even  if 
there  had  been  a  celebration  there  might  have  been  reasons  for  not  referring  to  it, 
or  there  might  have  been  reasons  for  not  having  a  formal  celebration,  because  any 
celebration  made  pubUc  at  that  period  would  necessarily  have  cast  disrepute  upon 
whatever  position  Mrs.  Ludlow  had  attained,  in  official  documents  or  otherwise,  in 
the  army,  as  Mrs.  CampbeU  during  the  earUer  period  of  their  connection,  when  it  is 
said  that  she  passed  as  his  wife.  We  do  not  know  what  their  wanderings  were 
during  the  period  from  1785  to  1793,  and  that  is  not  very  much  to  be  wondered  at. 
But  then  we  come  down  to  a  later  period  of  their  history,  when  we  find  them  in 
Scotland. 

I  may  observe,  that  although  it  appears  that  the  members  of  the  family  of  Glen* 
falloch  were  at  an  early  period— CoUn  in  1783,  and  the  father  in  1786 — in  the  belief 
that  James  was  a  married  man,  and  although  it  appears  that  in  1785  and  in  1786 
James  was  at  Glenfalloch  with  his  father,  I  think  there  is  no  reliable  evidence  that 
Mrs.  Ludlow  or  Mrs.  Ccm:ipbell  accompanied  him.  I  also  think  it  probable  that  when 
be  was  there  in  1786,  or  about  that  time,  he  may  have  stated  to  his  father  that  he  was 
married,  because  his  father  says  that  he  refused  to  give  any  account  or  history  of  his 
wife,  a  reticence  not  wonderful  in  the  circumstances  in  any  view  of  this  case.  In  1791 
hifi  father  died,  and  in  1793  James  Campbell  obtained  a  conmiission  in  the  Breadalbane 
Fencibles.  He  joined  the  regiment  in  March  of  that  year,  and  remained  with  them 
in  Scotland  till  they  were  disbanded  in  1799.  Now,  what  trace  have  we  of  them  from 
1793  to  1799,  and  onwards  till  the  dissolution  of  the  marriage  by  his  death  1  All 
we  see  of  them  prior  to  this  period  is  meagre.  We  do  see  that  several  children  were 
bom  to  them  and  baptized — one  at  Devonport  and  two  at  Gateshead.  They  were 
baptized  as  the  children  of  married  persons.  But  there  is  no  trace  of  a  ceremony  of 
marriage,  and  no  evidence  that  there  was  one.  After  they  came  to  Scotland  there  is 
a  son  baptized  at  Fisherrow,  where  they  appear  to  have  occupied  a  house.  It  appears 
that  James  visited  Colin  at  Glenfalloch,  and  that  Mrs.  Campbell  was  there.     It  also 
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appears  that  during  the  period  of  his  being  an  officer  in  the  Breadalbane  FendUes 
tnere  was  the  most  open  cohabitation  and  avowal  by  the  parties  of  their  relation  as 
husband  and  wife.  That  continued  from  1793  downwards.  They  were  so  regarded 
by  Lord  Breadalbane,  the  colonel  of  that  regiment,  by  Lady  Breadalbane,  and  by  others. 
There  is  no  doubt  about  that.  It  is  said  that  that  beUef  was  just  a  continuance  of 
the  imposture  that  had  been  practised  before.  I  am  not  dealing  with  that  theory 
at  present.  I  am  talking  of  the  fact  that  there  was  the  most  open  avowal  of  the  relation 
of  husband  and  wife  by  both  the  parties  to  every  one  they  met  with — to  all  the  world. 
There  are  other  circumstances  which  indicate  the  condition  of  the  parties.  There 
is  not  only  the  baptism  of  their  children  as  lawful  children,  but  also — wnich  is  perhapg 
a  more  slender  circumstance — the  giving  to  the  chil-[949}dren  the  names  of  his  famuv 
relatives,  and  in  particular  calling  some  of  them  aiter  members  of  the  Breadalbane 
family.  That  they  were  regarded  as  husband  and  wife  is  beyond  all  question,  and  I 
do  not  waste  time  in  referring  to  the  evidence.  We  have  it  under  the  hand  of  Lord 
BreadalbJGine  in  1807,  and  we  also  have  the  acquiescence  in  it  of  Lady  Breadalbane, 
to  whom  Mrs.  Campbell  appealed  for  proof  of  the  fact  at  that  time,  and  who  testified 
her  belief ;  and  we  have  other  evidence,  which  is  complete  and  conclusive,  as  to  their 
open  avowal  and  cohabitation,  and  as  to  the  representations  made  by  them  to  each 
and  all  of  their  acquaintances  of  the  relation  which  subsisted  between  them.  In  1799 
the  Fencibles  were  disbanded,  and  the  same  year  James  appears  to  have  obtained 
a  commission  in  another  regiment — the  Cambrian  Rangers.  The  regiment  was  thes 
in  Guernsey,  and  he  joined  it,  and  in  March  1800  he  is  found  with  it  at  Gibraltar. 
The  Cambrian  Bangers  returned  to  England  in  1802,  and  were  disbanded  at  Bristol 
in  May  of  that  year,  when  James  returned  to  Scotland,  where  his  wife  had  remained 
in  the  interval.  The  same  cohabitation,  avowedly  as  husband  and  wife,  went  on  down 
to  1806,  the  time  of  his  death.  That  is  proved  oy  a  variety  of  witnesses  and  circum- 
stances. 

Further,  it  appears  that  while  he  was  at  Gibraltar  in  1800  he  sent  home  a  power 
of  attorney,  addressed  to  his  wife,  constituting  her  his  attorney,  describing  her  as  his 
wife,  and  that  power  of  attorney  was  accepted  and  acted  on  by  her,  and  was  put  upon 
record.  Now,  I  think  it  is  a  very  great  stretch  of  conjecture  to  suppose  that  that  powtf 
of  attorney  was  part  of  a  farce  intended  to  constitute  an  apparent  relation  of  husband 
and  wife,  or  to  keep  uf^  a  deception  that  is  said  to  have  already  existed.  It  is  a  solemn 
formal  writing  by  James  Campbell,  corroborative  of  that  which  he  and  she  were  daily 
holding  out  to  the  world, — t  he  declarations  which  they  were  daily  making ;  it  is  t 
written  acknowledgment  by  \  .  m  of  her  position  as  his  wife.  Marriage  may  be  prored 
by  letters  which  contain  a  ci.  r  statement  that  the  party  to  whom  they  are  addresBed 
was  the  wife  of  the  person  wlio  addressed  them  to  her,  although  the  time  or  place  of  tJie 
marriage  may  not  he  discovered.  The  case  of  LesUe  was  one  of  these  cases.  I  haf^ed 
to  differ  from  the  other  Judges  upon  the  evidence  in  that  case,  though  I  did  not  differ 
in  the  law  that  was  laid  down.  I  took  the  liberty  of  remarking  that  that  was  a  kisd  of 
evidence  which  admitted  of  examination ;  and  that  if,  notwithstanding  the  existence 
of  letters  which  seemed  to  imply  a  bygone  marriage,  I  found  other  correspondeoce 
between  the  parties  of  a  later  date  clearly  inconsistent  with  the  notion  of  their  being 
married,  I  would  hold  that  there  had  been  no  marriage,  and  that  the  previous  lett^ 
which  seemed  to  imply  marriage  had  not  been  so  intended.  But  we  have  nothing  of 
that  kind  here<  It  does  not  signify  from  what  place  the  document  containing  the  state- 
ment is  dated.  It  is  not  founded  on  as  intended  to  constitute  the  relation  of  husbaod 
and  wife  as  at  its  date,  but  it  is  an  acknowledgment  by  the  man  that  there  had  been 
that  relation  already  constituted  between  them ;  and  she  accepts  that  power  of  attorner 
in  the  character  of  lus  wife,  and  acts  upon  it.  I  ask  then,  quo  animo  were  these  parties 
cohabiting,  and  representing  themselves  as  husband  and  wife  ?  We  have  it  h^e  from 
both  of  them  that  their  animus  and  purpose  was  to  be  husband  and  wife,  and  that  they 
understood  and  believed  that  they  had  contracted  that  relation.  If  parties  have  that 
animus  and  purpose,  and  declare  themselves  to  the  world  day  after  day  to  be  husband 
and  wife,  then  I  hold  that  they  are  husband  and  wife,  unless  there  is  some  legal  impedi- 
ment in  the  way.  Where  parties  free  to  marry  conduct  themselves  in  Scotland  as  these 
parties  did,  marriage  must  be  inferred,  unless  there  is  the  most  dear  and  conclusiTe 
proof  that  they  were  doing  so  throughout  for  some  purpose  of  imposture,  and  never  at 
any  time  intended  marriage.    Whether  any  proof  of  such  intended  imposture,  in  the 
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case  of  parties  free  to  marry,  would  be  admissible  to  avoid  marriage,  may  be  doubted, 
espedaliy  if  pleaded  to  the  prejudice  of  their  children.  But  there  is  another  document 
of  some  importance.  It  appears  that  in  1804  James  Campbell  took  out  letters  of  inhibi- 
tion against  his  wife,  and  I  think  that  this  step  was  taken  pretty  plainly  through  the 
instrumentality  of  his  brother  Archibald,  the  granduncle,  1  think,  of  Boreland.  That 
is  another  solemn  act  by  James  publishing  to  the  world  that  the  lady  was  his  wife.  If 
she  had  reaUy  been  his  mistress  he  did  not  require  to  take  out  these  letters  of  inhibition, 
and  I  do  not  see  what  could  in  that  case  have  been  the  meaning  bf  it.  Was  it  merely 
another  device  to  make  the  world  [950]  believe  they  were  married  when  they  were 
not  married)  For  that  purpose  it  was  unnecessary,  because  the  world  already 
believed  them  to  be  married.  It  may  be  said  of  any  evidence,  however  strong,  that 
it  was  a  mere  device  to  impose  on  the  world,  and  it  would  come  to  this,  that  if  the 
origin  of  the  connection  was  iUicit,  there  could  be  no  marriage  but  by  formal 
celebration,  a  proposition  which,  up  to  this  hour,  no  Scotch  lawyer  has  ever  laid 
down.  This,  then,  is  another  publication  to  the  world  of  their  character  as  married 
persons.  It  indicates  James  Campbell's  opinion  that  he  was  married.  It  indicates 
what  he  meant  by  holding  her  out  as  his  wife ;  and  would  have  been  another  insuperable 
obstacle  to  his  ever  maintaining  as  against  her  that  she  was  not  his  wife.  I  cannot 
accept  the  idea  that  a  man  is  more  Ukely  to  resort  to  letters  of  inhibition  against  his 
mistress  than  against  his  wife.  I  never  before  heard  of  letters  of  inhibition  against  a 
mistress.  Archibald  died  in  April  1806,  and  James  attended  the  funeral  with  the 
other  relatives;  and  in  October  1806  James  himself  died.  Kow,  looking  to  what 
happened  from  1793  down  to  1806, 1  think  it  is  impossible  to  resist  the  conclusion  that 
these  parties  declared  themselves  to  the  world  and  regarded  themselves  as  married 
persons,  and  that  it  was  with  that  purpose  and  intent,  and  with  no  purpose  of 
deception,  that  they,  during  all  that  time,  held  themselves  out  as  husband  and  wife. 
Unless  there  be  some  iniflexible  rule  of  law  which  would  prevent  that  conduct  from 
having  in  this  particular  case  the  eflfect  of  establishing  the  relation  of  husband  and 
wife,  I  think  it  is  impossible  to  resist  that  conclusion.    I  know  no  such  rule  of  law. 

If  we  extend  our  inquiry  to  things  that  took  place  afterwards,  they  may  throw 
light  upon  what  had  passed  before.  In  1807  EKza  Blanchard  claimed  the  status  of 
James  Campbell's  widow.  She  applied  for  a  pension,  and  she  also  administered  as  his 
executrix.  In  that  application  for  a  pension  she  did  two  things.  She  stated  that  she 
had  been  married  in  Edinburgh  by  the  Gaelic  minister  in  1 781,  and  got  certificates  of  the 
marriage,  but  had  lost  them  in  America ;  and  she  did  another  thing — she  appealed  to 
Ijord  and  Lady  Breadalbane,  who  had  known  her  during  the  time  that  her  husband  was 
an  officer  in  Lord  Breadalbane's  regiment,  and  who  could  testify  to  James  Campbell 
and  herself  being  regarded  as  man  and  wife.  I  have  already  remarked  that  her  refer- 
ence to  the  ceremony  in  1781  does  in  one  aspect  of  it  imply  that  there  was  no  other 
ceremony  to  which  she  could  appeal.  I  have  also  suggested  that  even  though  she  had 
it  in  her  power  to  appeal  to  another  ceremony,  or  to  marriage  constituted  otherwise, 
there  were  reasons  why  she  should  avoid  doing  so.  But  a  ceremony  in  1781  that  was 
abortive  is  not  incompatible  with  marriage  having  been  afterwards  constituted  by  any 
of  the  modes  by  which  marriage  is  capable  of  being  constituted.  The  appeal  to  Lord 
and  Lady  Breadalbane  shews  a  confidence  in  the  position  she  occupied,  and  indicates 
what  she  regarded  as  her  own  position  during  that  time,  and  what  others  regarded  it, 
and  we  have  already  seen  from  written  documents  in  what  light  James  Campbell 
regarded  it.  I  therefore  think  that  we  gather  from  the  proceedings  in  1806  strong 
corroboration  of  the  fact  that  these  parties  were  married  persons,  as  indicated  by  their 
long-continued  cohabitation  as  husband  and  wife,  and  constant  avowal  of  their  position. 
We  have  also  in  that  year  (1806)  a  letter  from  John  Campbell,  grandfather  of  the 
present  claimant,  who  wrote  to  Lord  Breadalbane  in  behalf  "  of  my  unfortunate  brother 
James'  son,"  interesting  himself  in  regard  to  him.  It  was  probably  through  that 
intercession  that  William  Lambe  Campbell,  whose  legitimacy  is  now  in  question,  became 
a  midshipman.  He  appears  to  have  left  the  service  about  1810,  and  to  have  married 
in  London,  and  become  a  medical  practitioner  there,  his  wife's  relations  having  pur- 
chased a  medical  practice  for  him,  which  he  carried  on  with  success.  He  had  been 
originally  a  medical  student  in  Edinburgh. 

In  1812  an  event  occurred  which  is  of  some  importance, — ^the  succession  to  the 
estate  of  Glenfalloch  opened.    If  WiUiam  Lambe  Campbell  was  legitimate,  then  unques- 
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appears  that  during  the  period  of  his  being  an  officer  in  the  Breadalbane  FenciUes 
there  was  the  most  open  cohabitation  and  avowal  by  the  parties  of  their  relation  as 
husband  and  wife.  That  continued  from  1793  downwards.  They  were  so  regarded 
by  Lord  Breadalbane,  the  colonel  of  that  regiment,  by  Lady  Breadalbane,  and  by  otheis. 
There  is  no  doubt  about  that.  It  is  said  that  that  beUef  was  just  a  continuance  of 
the  imposture  that  had  been  practised  before.  I  am  not  dealing  with  that  theory 
at  present.  I  am  talking  of  the  fact  that  there  was  the  most  open  avowal  of  the  relation 
of  husband  and  wife  by  both  the  parties  to  every  one  they  met  with — to  all  the  world. 
There  are  other  circumstances  which  indicate  the  condition  of  the  parties.  There 
is  not  only  the  baptism  of  their  children  as  lawful  children,  but  also — which  is  perhaps 
a  more  slender  circumstance — the  giving  to  the  chil-[949}<ii^i^  the  names  of  his  family 
relatives,  and  in  particular  calling  some  of  them  after  members  of  the  Breadalbane 
family.  That  they  were  regarded  as  husband  and  wife  is  beyond  all  question,  and  I 
do  not  waste  time  in  referring  to  the  evidence.  We  have  it  under  the  hand  of  Lord 
BreadalbJEine  in  1807,  and  we  also  have  the  acquiescence  in  it  of  Lady  Breadalbane, 
to  whom  Mrs.  Campbell  appealed  for  proof  of  the  fact  at  that  time,  and  who  testified 
her  belief ;  and  we  have  other  evidence,  which  is  complete  and  conclusive,  as  to  their 
open  avowal  and  cohabitation,  and  as  to  the  representations  made  by  them  to  each 
and  all  of  their  acquaintances  of  the  relation  which  subsisted  between  them.  In  1799 
the  Fencibles  were  disbanded,  and  the  same  year  James  appears  to  have  obt^ned 
a  commission  in  another  regiment — the  Cambrian  Rangers.  The  regiment  was  then 
in  Guernsey,  and  he  joined  it,  and  in  March  1800  he  is  found  with  it  at  Gibraltar. 
The  Cambrian  Bangers  returned  to  England  in  1802,  and  were  disbanded  at  Bristol 
in  May  of  that  year,  when  James  returned  to  Scotland,  where  his  wife  had  remained 
in  the  interval.  The  same  cohabitation,  avowedly  as  husband  and  wife,  went  on  down 
to  1806,  the  time  of  his  death.  That  is  proved  by  a  variety  of  witnesses  and  circum' 
stances. 

Further,  it  appears  that  while  he  was  at  Gibraltar  in  1800  he  sent  home  a  power 
of  attorney,  addressed  to  his  wife,  constituting  her  his  attorney,  describing  her  as  his 
wife,  and  that  power  of  attorney  was  accepted  and  acted  on  by  her,  and  was  put  upon 
record.  Now,  I  think  it  is  a  very  great  stretch  of  conjecture  to  suppose  that  that  power 
of  attorney  was  part  of  a  farce  intended  to  constitute  an  apparent  relation  of  husband 
and  wife,  or  to  keep  uf^  a  deception  that  is  said  to  have  already  existed.  It  is  a  solemn 
formal  writing  by  James  Campbell,  corroborative  of  that  which  he  and  she  wore  daily 
holding  out  to  the  world, — t  he  declarations  which  they  were  daily  making ;  it  is  a 
written  acknowledgment  by  f  nn  of  her  position  as  his  wife.  Marriage  may  be  proved 
by  letters  which  contain  a  ci.  r  statement  that  the  party  to  whom  they  are  addres£«i 
was  the  wife  of  the  person  who  addressed  them  to  her,  although  the  time  or  place  of  the 
marriage  may  not  be  discovered.  The  case  of  LesUe  was  one  of  these  cases.  1  happened 
to  differ  from  the  other  Judges  upon  the  evidence  in  that  case,  though  I  did  not  dif^ 
in  the  law  that  was  laid  down.  I  took  the  Uberty  of  remarking  that  that  was  a  kind  of 
evidence  which  admitted  of  examination ;  and  that  if,  notwithstanding  the  exist<eDce 
of  letters  ^hich  seemed  to  imply  a  bygone  marriage,  I  found  other  correspondence 
between  the  parties  of  a  later  date  clearly  inconsistent  with  the  notion  of  their  bang 
married,  I  would  hold  that  there  had  been  no  marriage,  and  that  the  previous  l^ss 
which  seemed  to  imply  marriage  had  not  been  so  intended.  But  we  have  nothing  of 
that  kind  here.  It  does  not  signify  from  what  place  the  document  containing  the  state- 
ment is  dated.  It  is  not  founded  on  as  intended  to  constitute  the  relation  of  husband 
and  wife  as  at  its  date,  but  it  is  an  acknowledgment  by  the  man  that  there  had  been 
that  relation  already  constituted  between  them  ;  and  she  accepts  that  power  of  attorney 
in  the  character  of  his  wife,  and  acts  upon  it.  I  ask  then,  quo  animo  were  these  parties 
cohabiting,  and  representing  themselves  as  husband  and  wife  ?  We  have  it  here  from 
both  of  them  that  their  animus  and  purpose  was  to  be  husband  and  wife,  and  that  they 
understood  and  beUeved  that  they  had  contracted  that  relation.  If  parties  have  that 
animus  and  purpose,  and  declare  themselves  to  the  world  day  after  day  to  be  husband 
and  wife,  then  I  hold  that  they  are  husband  and  wife,  unless  there  is  some  legal  impedi- 
ment in  the  way.  Where  parties  free  to  marry  conduct  themselves  in  Scotland  as  these 
parties  did,  marriage  must  be  inferred,  unless  there  is  the  most  clear  and  concIusiTe 
proof  that  they  were  doing  so  throughout  for  some  purpose  of  imposture,  and  never  at 
any  time  intended  marriage.    Whether  any  proof  of  such  intended  imposture,  in  the 
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case  of  parties  free  to  marry,  would  be  admifisible  to  avoid  marriage,  may  be  doubted, 
especially  if  pleaded  to  the  prejudice  of  their  children.  But  there  is  another  document 
of  some  importance.  It  appears  that  in  1804  James  Campbell  took  out  letters  of  inhibi- 
tion against  his  wife,  and  I  think  that  this  step  was  taken  pretty  plainly  through  the 
instrumentality  of  his  brother  Archibald,  the  granduncle,  I  think,  of  Boreland.  That 
is  another  solemn  act  by  James  publishing  to  the  world  that  the  lady  was  his  wife.  If 
she  had  really  been  his  mistress  he  did  not  require  to  take  out  these  letters  of  inhibition, 
and  I  do  not  see  what  could  in  that  case  have  been  the  meaning  bf  it.  Wafi  it  merely 
another  device  to  make  the  world  [850]  believe  they  were  married  when  they  were 
not  married  *{  For  that  purpose  it  was  unnecessary,  because  the  world  already 
believed  them  to  be  married.  It  may  be  said  of  any  evidence,  however  strong,  that 
it  was  a  mere  device  to  impose  on  the  world,  and  it  would  come  to  this,  that  if  the 
origin  of  the  connection  was  illicit,  there  could  be  no  marriage  but  by  formal 
celebration,  a  proposition  which,  up  to  this  hour,  no  Scotch  lawyer  has  ever  laid 
down.  This,  then,  is  another  publication  to  the  world  of  their  character  as  married 
persons.  It  indicates  James  Campbeirs  opinion  that  he  was  married.  It  indicates 
what  he  meant  by  holding  her  out  as  his  wife ;  and  would  have  been  another  insuperable 
obstacle  to  his  ever  maintaining  as  against  her  that  she  was  not  his  wife.  I  cannot 
accept  the  idea  that  a  man  is  more  likely  to  resort  to  letters  of  inhibition  against  his 
mistress  than  against  his  wife.  I  never  before  heard  of  letters  of  inhibition  against  a 
mistress.  Archibald  died  in  April  1806,  and  James  attended  the  funeral  with  the 
other  relatives;  and  in  October  1806  James  himself  died.  Now,  looking  to  what 
happened  from  1793  down  to  1806, 1  think  it  is  impossible  to  resist  the  conclusion  that 
these  parties  declared  themselves  to  the  world  and  regarded  themselves  as  married 
persons,  and  that  it  was  with  that  purpose  and  intent,  and  with  no  purpose  of 
deception,  that  they,  during  all  that  time,  held  themselves  out  as  husband  and  wife. 
Unless  there  be  some  iniflexible  rule  of  law  which  would  prevent  that  conduct  from 
having  in  this  particular  case  the  effect  of  establishing  the  relation  of  husband  and 
wife,  I  think  it  is  impossible  to  resist  that  conclusion.    I  know  no  such  rule  of  law. 

If  we  extend  our  inquiry  to  things  that  took  place  afterwards,  they  may  throw 
light  upon  what  had  passed  before.  In  1807  Eliza  Blanchard  claimed  the  status  of 
James  Campbell's  widow.  She  applied  for  a  pension,  and  she  also  administered  as  his 
executrix.  In  that  application  for  a  pension  she  did  two  things.  She  stated  that  she 
had  been  married  in  Edinburgh  by  the  Gaelic  minister  in  1 781,  and  got  certificates  of  the 
marriage,  but  had  lost  them  in  America ;  and  she  did  another  thing — she  appealed  to 
Lord  and  Lady  Breadalbane,  who  had  known  her  during  the  time  that  her  husband  was 
an  officer  in  Lord  Breadalbane's  regiment,  and  who  could  testify  to  James  Campbell 
and  herself  being  regarded  as  man  and  wife.  I  have  already  remarked  that  her  refer- 
ence to  the  ceremony  in  1781  does  in  one  aspect  of  it  imply  that  there  was  no  other 
ceremony  to  which  she  could  appeal.  I  have  also  suggested  that  even  though  she  had 
it  in  her  power  to  appeal  to  another  ceremony,  or  to  marriage  constituted  otherwise, 
there  were  reasons  why  she  should  avoid  doing  so.  But  a  ceremony  in  1781  that  was 
abortive  is  not  incompatible  with  marriage  having  been  afterwards  constituted  by  any 
of  the  modes  by  which  marriage  is  capable  of  being  constituted.  The  appeal  to  Lord 
and  Lady  Breadalbane  shews  a  confidence  in  the  position  she  occupied,  and  indicates 
what  she  regarded  as  her  own  position  during  that  time,  and  what  others  regarded  it, 
and  we  have  already  seen  from  written  documents  in  what  light  James  Campbell 
regarded  it.  I  therefore  think  that  we  gather  from  the  proceedings  in  1806  strong 
corroboration  of  the  fact  that  these  parties  were  married  persons,  as  indicated  by  theii* 
long-continued  cohabitation  as  husband  and  wife,  and  constant  avowal  of  their  position. 
We  have  also  in  that  year  (1806)  a  letter  from  John  Campbell,  grandfather  of  the 
present  claimant,  who  wrote  to  Lord  Breadalbane  in  behalf  "  of  my  unfortunate  brother 
James'  son,"  interesting  himself  in  regard  to  him.  It  was  probably  through  that 
intercession  that  William  Lambe  Campbell,  whose  legitimacy  is  now  in  question,  became 
a  midshipman.  He  appears  to  have  left  the  service  about  1810,  and  to  have  married 
in  London,  and  become  a  medical  practitioner  there,  his  wife's  relations  having  pur- 
chased a  medical  practice  for  him,  which  he  carried  on  with  success.  He  had  been 
originally  a  medical  student  in  Edinburgh. 

In  1812  an  event  occurred  which  is  of  some  importance, — ^the  succession  to  the 
estate  of  Glenfalloch  opened.    If  William  Lambe  Campbell  was  legitimate,  then  unques- 
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tionably  he  was  the  heir  to  Glenfalloch ;  if  he  was  not  legitimate,  he  was  not  the  heir, 
but  Bordand  was  the  heir.  Now,  WiUiam  Lambe  CampbeU  was  duly  served  heir,  and 
catered  into  possession.  The  pedi^ee  that  led  him  to  that  position  is  exactly  the  pedigree 
that  is  now  m  question.  The  point  that  is  founded  on  as  a  blot  in  his  right  now,  vag 
equally  a  blot  in  his  right  then ;  the  point  that  is  now  founded  on  as  excluding  him, 
and  letting  Bordand  in,  would  then  equally  have  excluded  him  and  let  in  Boreknd 
But  Bordand  made  no  claim ;  on  the  [951J  contrary,  Bordand,  who  was  the  grand- 
father of  the  present  claimant,  and  who  must  have  Imown  all  the  circumstances  of  the 
case  fully  better  than  William  Lambe  Campbell  himself,  acted  as  agent  for  Glenfalloch 
in  obtaining  that  service,  and  getting  his  title  made  out.  I  do  not  mean  that  he  was 
law-agent,  but  he  was  Glenfalloch's  factor,  and  he  acted  as  the  person  through  whom 
the  services  were  carried  through.  That  was  as  strong  a  recognition  of  the  character 
and  position  of  Glenfalloch  as  well  could  be.  That  was  in  1812  ;  and  from  that  time 
Glenfalloch  continued  to  possess  without  any  question  as  to  his  legitimacy  being  mooted 
He  died  in  1850,  and  was  then  succeeded  by  the  present  Glenfalloch,  the  claimant  in 
this  case,  who  from  that  date  continued  to  be  in  possession,  and  is  in  possession  still.  1 
infer  from  all  this  that  there  did  not  exist  any  doubt  as  to  the  legitimacy  of  this  partj 
among  those  who  had  the  best  means  of  knowing.  I  conclude  that  the  whole  appm- 
ance  of  matters  from  1793  was  consistent  only  with  the  character  of  husband  and  wife, 
and  that  such  was  the  opinion  of  those  who  were  best  acquainted  with  the  circumstances, 
and  who  were  most  interested  in  putting  an  opposite  construction  upon  them.  It  is 
now,  on  the  death  of  the  late  Marquess  of  Breadalbane  in  1862,  after  the  lapse  of  about 
eighty  years  since  the  elopement  and  seventy-five  years  since  Ludlow's  death,  that  the 
question  is  for  the  first  time  mooted  as  to  the  legitimacy  of  the  late  Glenfalloch,  who 
was  baptized  as  a  legitimate  son,  and  was  all  his  Ufe  recognised  as  a  party  having  the 
rights  of  legitimacy,  and  died  in  that  belief ;  and  it  is  in  a  question  raised  against  hi£ 
son  that  we  are  brought  into  an  investigation  of  matters  of  such  ancient  date.  In 
that  stfite  of  the  case  I  think  that  every  reasonable  presumption  is  in  favour  of  the 
legitimacy — ^that  is,  that  if  we  had  more  Ught  upon  the  subject  it  is  more  presum- 
able that  it  would  aid  than  that  it  would  disprove  that  which  every  one  believed  at 
the  time. 

But  still  it  is  urged  as  a  principle  of  law,  that  the  origin  of  the  connection  having 
been  illicit,  there  is  an  insuperable  presumption  that  it  continued  so  until  the  end, 
unless  there  be  some  clear  alteration  of  circumstances  which  indicate  an  opposite 
character  in  the  connection.  How  far  does  that  proposition  go  1  What  in  such  a 
case  is  meant  by  an  alteration  in  the  character  of  the  cohabitation  1  Does  it  mean 
something  to  make  the  cohabitation  more  like  matrimony  if  possible  ?  If  so,  in  what 
is  that  something  to  consist  except  in  the  altered  circumstances  under  which  the  co- 
habitation is  continued  1  and  has  there  not  been  such  an  alteration  in  the  circumstances 
when  a  previous  obstacle  to  matrimony  has  been  removed,  and  when  the  scene  of  the 
cohabitation  is  transferred  from  a  country  where  such  cohabitation  and  representa- 
tions do  not  make  marriage,  into  a  country  where  they  do  make  marriage;  when 
the  parties  come  to  associate  as  husband  and  wife  with  the  relatives  of  the  man,  and 
when  he  proclaims  her  status  in  solemn  instruments  under  his  hand  ?  It  is  said  that 
the  proposition  contended  for  was  given  effect  to  in  the  case  of  Cunningham  r.  Cunning- 
ham ill  the  House  of  Lords.  I  have  studied,  as  every  one  in  the  profession  must  have 
studied,  the  case  of  Cunningham,  and  I  have  referred  to  it  again  in  reference  to  this 
case.  I  feel  now,  as  I  have  always  felt,  that  my  mind  went  entirely  along  with  the 
judgment  of  the  House  of  Lords  in  that  case.  But  I  think  it  is  a  case  totally  different 
from  the  present ;  and  I  do  not  think  that  the  doctrines  that  were  enunciated  in  that 
case  are  at  all  applicable  to  the  present  case.  It  will  not  do  to  say  that  the  doctrines 
are  there,  though  the  circumstances  were  not  the  same.  Circumstances  vary  more 
or  less  in  all  cases.  But  in  the  present  instance  the  variance  is  not  correctly  represented 
by  saying  merely  that  the  circumstances  are  not  alike.  They  are  not  only  not  ahke, 
but  they  are  totally  and  essentially  different ;  and  the  dicta  that  were  perfectly  apiJic- 
able  to  the  circumstances  of  that  case,  are  not,  I  think,  according  to  any  interpretation 
of  them,  applicable  to  the  circumstances  that  occur  here.  I  have  already  noticed 
the  distinction  that  exists  between  the  case  of  parties  who  choose  to  commence  their 
intercourse  by  an  ilUcit  connection  in  preference  to  matrimony,  which  was  open  to 
them,  and  the  case  of  parties  who,  though  commencing  their  intercourse  without 
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marriage,  do  so  not  because  they  prefer  that  to  marriage,  but  are  at  first  precluded 
from  marriage  by  an  obstacle  afterwards  removed  In  the  case  of  Cunningbam,  the 
parties,  though  free  to  marry,  avowedly,  and  as  matter  of  choice,  commenced  their 
intercourse  as  illicit  intercourse ;  it  was  published  to  the  world  as  illicit  intercourse. 
They  were  not  in  the  same  grade  of  life,  so  that  marriage  was  not  so  readily  to  be  pre- 
sumed. She  had  been  his  servant ;  she  was  publicly  [952]  rebuked  in  the  church 
courts  for  the  fornication ;  he  had  also  been  rebuked  by  the  church  courts.  Such 
was  the  undoubted  character  of  the  connection.  In  the  words  of  Lord  Eldon,  it  was 
"  notoriously  illicit," — that  is  to  say,  the  notoriety  and  repute  was  that  of  illicit  inter- 
course. It  began  avowedly  as  illicit  intercourse,  and  it  ended  with  obsequies  befitting 
such  an  origin.  Is  that  the  case  here  ?  Certainly  not.  It  is  not  said  that  here  the 
origin  of  the  connection,  though  illicit,  was  notoriously  illicit ;  and  it  cannot  be  said 
that  it  terminated  as  in  the  case  of  Cunningham,  where  the  woman  was  buried  as  a 
single  woman,  and  in  circumstances  that  indicated  that  she  was  not  the  wife  of  Cunning- 
ham. Then,  again,  the  evidence  there  of  holding  her  out  as  his  wife  was  of  the  most 
meagre  and  imperfect  description.  On  some  occasions,  when  he  had  an  object  to 
serve,  such  as  to  get  lodgings  in  a  particular  place,  he  represented  her  as  his  wife.  He 
also  had  her  admitted  to  the  jail  to  see  him,  on  the  representation  that  she  was  his 
wife  ;  but  when  they  were  living  together  she  was  sometimes  called  his  wife  and  some- 
times not,  and  he  sometimes  desired  her  to  be  called  the  one  way,  and  sometimes 
desired  her  to  be  called  the  other  way.  It  was  said  that  the  marriage  was  kept  secret 
because  of  his  unwillingness  that  his  father  should  know  of  it ;  but  that  suggestion 
was  itself  inconsistent  with  the  notion  of  any  broad  repute  of  marriage.  Further, 
during  the  short  period  that  she  lived  at  Balbougie,  she  appears  to  have  been  some- 
times considered  his  wife,  and  sometimes  not.  But  what  the  House  of  Lords  desiderated 
in  the  case  was,  either  evidence  of  the  celebration  which  was  alleged,  or  anything  Uke 
a  clear  and  pubUc  holding  out  of  the  woman  as  his  wife,  and  a  clear  and  undivided 
repute  that  such  was  her  position  at  any  period  In  such  a  case — so  full  of  contra- 
dictions— the  question  was  naturally  asked,  at  what  point  of  time  was  the  alleged 
relation  of  husband  and  wife  constituted  ?  The  intercourse,  in  short,  was  notoriously 
illicit  in  its  commencement ;  there  was  no  period  at  which  it  was  notoriously  anything 
else.  Now,  is  that  not  in  all  essential  respects  a  contrast  to  the  present  case  1  Further, 
I  may  observe,  in  reference  to  the  case  of  Cunningham,  that  the  whole  evidence  brought 
to  set  up  the  marriage  was  in  the  estimation  of  the  House  of  Lords  tainted  with  falsehood 
and  fraud.  Cunningham  himself,  who  stimulated  the  action  at  the  instance  of  his 
children,  after  he  had  got  rid  of  the  woman,  was  examined,  and  it  is  quite  plain  from 
the  observations  of  Lord  Eldon  that  he  did  not  believe  a  word  of  Cunningham's  state- 
ment. Then  documents  were  produced  which  were  held  not  to  be  authentic.  In 
short,  there  was  not  only  a  want  of  all  that  which  constitutes  evidence  of  cohabitation 
as  husband  and  wife,  or  ostensibly  as  husband  and  wife,  or  of  a  general  repute  of 
marriage ;  but  there  was  also  a  palpable  getting  up  of  unreUable  evidence.  The  case 
of  Lapsley  is  also  referred  to  ;  but  I  do  not  think  that  it  aids  us  much  in  the  present 
case.  It  was  a  case  fundamentally  different  from  the  present.  The  basis  of  the  judg- 
ment of  the  House  of  Lords  in  Lapsley's  case  was  this,  that  during  the  period  of  the 
intercourse,  which  had  lasted  six  or  seven  years,  and  which  commenced  while  the 
hiisband  of  the  woman  Grierson  was  absent  from  the  country,  it  did  not  appear  that 
the  husband  was  dead.  He  had  gone  away  in  consequence  of  his  dissatisfaction  with 
the  conduct  and  character  of  his  wife,  apparently  not  without  reason,  seeing  what  her 
course  was  immediately  after  he  went  away.  It  was  said  that  a  report  had  arisen 
of  his  death  in  1804,  three  years  after  her  connection  with  Lapsley  had  commenced  ; 
but  the  presimiption  of  law  was  against  death,  and  there  was  no  evidence,  even  at 
the  time  the  investigation  took  place,  that  the  husband  had  been  dead  at  any  time 
during  the  period  of  the  connection.  My  brother  on  my  right  (Lord  Curriehill)  was 
counsel  in  that  case,  and  he  pressed  with  great  force  and  great  success  the  argument 
that  there  could  have  been  no  intent  to  marry,  except  speculatively  upon  the  condition 
that  the  husband  was  dead,  and  that  that  sort  of  conditional  marriage  is  not  a  thing 
to  be  regarded.  Then,  again,  it  was  a  feature  of  that  case,  that  soon  after  the  death 
of  Lapsley,  his  collateral  relatives  made  up  titles  to  his  property,  and  in  doing  so  they 
were  opposed  by  the  children  of  the  illicit  connection.  The  magistrates  of  Glasgow, 
before  whom  the  matter  came,  pronounced  a  judgment  unfavourable  to  the  children, 
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upon  the  ground  that  there  was  no  evidence  of  the  first  husband's  death.  The  question 
was  then  allowed  to  sleep  for  a  number  of  years,  and  when  it  was  revived,  the  matter 
still  stood  in  the  position  that  there  was  no  evidence  of  the  husband's  death.  Both 
of  these  cases  of  Cunningham  and  of  Lapsley  are,  I  think,  not  only  not  analogous  to 
this  one,  but  are  contrasts  [953]  to  it.  In  the  case  of  Lapsley  some  doctrines  were  kid 
down  in  terms  perhaps  more  broad  and  general  than  was  necessary  to  the  decision  of 
the  case.  I  cannot,  however,  take  these  expressions  as  intended  to  rule  all  cases, 
whatever  may  be  the  circumstances.  Dicta  given  forth  in  pronouncing  a  judgment 
are  to  be  construed  with  reference  to  the  kind  of  case  in  whicn  they  are  uttered  The 
Judge  is  not  dictating  a  general  institute  of  the  law ;  he  is  dealing  with  the  particular 
case  before  him  ;  and  his  expressions  can  only  be  accepted  in  another  case  in  so  far  as 
they  are  applicable  to  the  circumstances  of  it.  The  leading  ground  of  judgment  in 
Lapsley's  case  was  the  want  of  proof  that  the  husband  was  dead,  and  the  legal  pre- 
sumption that  he  was  alive.  Here  it  is  proved  that  the  husband  died  in  1784,  and 
that  his  death  was  published  in  several  newspapers.  It  is  not  presumable  that  James 
Campbell  and  Mrs.  Ludlow  remained  ignorant  of  an  event  in  which  they  were  so  much 
interested. 

There  are  some  other  points  in  his  case  which  I  need  hardly  allude  to,  as  I  do  not 
think  there  is  much  controversy  about  them  now.  In  the  first  place,  I  tliink  tbt 
there  is  no  solid  foundation  for  an  objection  that  was  taken  to  the  terms  of  the  record. 
Mr.  Fraser  put  it  to  us  strongly  in  the  oral  argument,  but  less  confidently,  upon 
mature  consideration,  in  written  pleading,  that  the  record  was  laid  only  as  upon  an 
actual  marriage  in  1785.  I  do  not  so  read  the  record,  and  I  stated  my  opinion  to  that 
effect  at  the  time  this  point  was  first  mentioned.  The  record  does  set  forth  that  there 
was  a  marriage  before  1 785 ;  but  that  is  not  the  only  statement  in  the  record.  This 
point  was  apparently  suggested  by  a  point  taken  up  by  Lord  Eklon  in  the  case  of  Cun* 
ningham,  but  the  circumstances  are  verv  difierent.'  In  Cunningham's  case  it  was 
distinctly  set  forth  that  there  had  been  a  formal,  if  not  a  regular,  marriage  certificate, 
and  even  a  celebration,  condescended  on.  At  the  time  when  that  statement  was  set 
forth,  Cunningham  himself  was  alive.  He  was  the  director  of  the  cause — ^the  damiMs 
litis — the  promoter  of  the  action,  and  he  was  in  a  position  to  give  all  information  that 
was  true,  and  apparently  not  indisposed  to  suggest  what  was  not  true.  But  the 
allegations  so  put  forth  by  him  failed  in  evidence,  and  therefore  added  to  the  incredi- 
bility of  the  story  that  was  before  the  Court.  In  the  present  case,  the  party  making 
the  statements  is  not  James  Campbell,  nor  even  the  son  of  James  Campbell,  but  the 
grandson,  seventy  or  eishty  years  after  the  events  happened — events  of  which  he  can 
have  no  personal  knowledge.  He  can,  therefore,  give  no  information  from  his  own 
knowledge,  and  can  only  glean  from  the  remains  of  what,  if  extant,  might  hare 
been  very  perfect  evidence  upon  some  points.  He  is,  therefore,  entitled  to  put  the 
statement  in  all  shapes,  in  order  to  meet  the  eventualities  of  the  proof  that  might 
be  adduced.  The  case  in  that  respect  is  essentially  different  from  the  case  of  Cunning- 
ham, and  therefore,  I  think  there  is  no  force  in  the  criticism  that  was  made  on  the 
terms  of  the  record. 

An  objection  of  a  difFerent  kind  was  taken  on  the  Act  1600  ;  but  I  do  not  think  it  is 
seriously  pressed  now,  and  if  it  were,  I  am  prepared  to  negative  it. 

The  only  other  point  I  need  to  remark  on  is  a  suggestion  made,  that  as  Wilham 
Lanibe  Campbell  was  bom  before  the  parties  came  to  Scotland  in  1793,  and  was 
baptized  at  Gateshead,  it  does  not  follow  that,  even  if  a  marriage  took  place  at  some 
time  subseauent  to  1793,  that  would  make  William  Lambe  Campbell  legitimate.  I 
do  not  tliink  there  is  anything  in  that  suggestion.  I  think  that  what  has  been  estah- 
Hshed  as  to  the  domicile  of  James  Campbell  is  enough  to  satisfy  us  on  that  matter, 
irrespective  of  the  circumstance  that  the  baptism  at  Gateshead  is  not  conclusiTe 
evidence  of  the  birth  having  taken  place  there. 

On  these  grounds,  I  have  come  to  the  conclusion  that  the  consulted  Judges 
are  right  in  holding  that  the  petition  of  Glenfalloch  for  service  ought  to  be  given 
effect  to. 

Ix)RD  CuRRiEHnx.— On  the  death  of  the  late  Marquess  of  Breadalbane  in  1862 
the  right  to  his  entailed  estates  opened  to  the  person  who  was  nearest  heir-male  of  the 
late  William  Campbell  of  Glenfalloch.  Two  great-grandsons  of  that  gentleman  are 
competitors  for  that  succession.    One,  the  respondent,  John  Alexander  Gavin  Camp- 
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bell,  is  the  grandson  of  his  second  son,  James  Campbell.  The  other,  the  advocator, 
Charles  William  Campbell,  is  the  grandson  of  his  sixth  son,  John  Oampbell.  The 
point  upon  which  the  decision  of  the  case  depends  is, — Whether  or  not  the  respondent's 
paternal  grandparents  were  lawfully  married  1 

[954]  The  evidence  upon  which  he  founds  as  proving  their  marriage  consists  of 
the  fact  of  their  having  cohabited,  with  habit  and  repute,  as  husband  and  wife,  for 
about  twenty-five  years  before  his  grandfather's  death  in  1806.  The  general  outline 
of  that  evidence  appears  to  me  to  be  this, — that,  on  the  one  hand,  they  did  cohabit, 
with  habit  and  repute,  as  husband  and  wife  during  that  period ;  that,  on  the  other 
hand,  the  commencement  of  that  cohabitation  was  illicit,  but  its  illicit  character  was 
successfully  concealed,  until  recently  before  the  present  proceedings  commenced ; 
that  in  the  year  1812  a  son  of  that  connection,  William  John  Lambe  Campbell  (the 
respondent's  father)  had  succeeded  to  the  family  estate  of  Glenfalloch,  and  he  possessed 
it  as  such,  without  challenge,  during  all  the  remainder  of  his  lifetime ;  that,  in  like 
manner,  on  his  death  in  1850,  his  eldest  son,  the  respondent  himself,  succeeded  to 
Glenfalloch  as  the  next  lawful  heir  of  entail  thereto;  and  that  the  last  two  noble 
owners  of  the  Breadalbane  estates  have  always  recognised  the  respondent's  father,  and 
himself,  as  being  next  in  succession  to  these  estates,  in  the  event  of  the  failure  of  their 
own  issue. 

There  is  thus  a  very  strong  prima  facie  case  in  favour  of  the  respondent ;  it  being 
a  trite  rule  of  law  that  cohabitation  of  a  man  and  woman,  with  habit  and  repute,  as 
husband  and  wife,  is  sufHcient  presiunptive  evidence  of  its  having  originatea  in  the 
parties  having  contracted  marriage  at  some  former  time.  As  such  cohabitation  con- 
sists in  the  parties  habitually,  openly,  and  uniformly  acknowledging  and  treating 
each  other  as  spouses,  an  uninterrupted  course  of  siich  behaviour  warrants  the  infer- 
ence that  such  had  been  its  origin,  although  the  actual  marriage  be  unknown.  The 
advocator  maintains  that  in  the  present  case  the  cohabitation  was  not  such  as  warrants 
such  a  presumption,  because,  as  he  alleges,  he  has  proved  that  its  origin  was  illicit ; 
that  it  conunenced  without  there  having  been  a  lawful  marriage  between  the  parties  ; 
and  that  they  were  never  afterwards  married  during  the  continuance  of  their 
cohabitation.  The  question  in  dispute  hinges  upon  the  truth  or  falsehood  of  these 
allegations. 

In  order  to  clear  the  way  for  the  consideration  of  this  question,  I  may  here  dispose 
of  other  two  pleas  which  were  stated  by  the  advocator  at  the  oral  pleading.  One  of 
these  is,  that,  supposing  the  respondent's  grandfather  to  have  been  originally  illegiti- 
mate, he  could  not  afterwards  have  been  legitimated  by  a  subsequent  lawful  marriage 
of  his  parents,  in  respect  that  his  birth  took  place  in  England.  That  plea  is  groundless, 
in  respect  that  the  domicUium  originis  of  his  father,  James  Campbell,  was  in  Scotland  ; 
that  there  is  no  proof  of  his  having  lost  his  original  domicile ;  and  that  the  child  of  a 
domiciled  Scotsman,  although  not  legitimate  at  the  time  of  birth,  would  be  legitimated 
per  subsequens  matrimonium,  if  it  were  proved  that  such  a  subsequent  marriage  was 
actually  contracted. 

The  other  of  these  pleas  is,  that  the  connection  between  the  grandparents  of  the 
respondent  having  originally  been  adulterous,  they  were  legally  disabled  from  marry- 
ing each  other,  even  alter  they  became  free  to  marry.  That  plea  has  no  foundation  in 
the  common  law  of  Scotland.  And  it  cannot  be  supported  by  the  statute  1600,  c.  20, 
as  that  statute  does  not  create  such  a  disability  in  cases  where  the  original  marriage  is 
not  dissolved  by  divorce ;  and  the  respondent's  grandmother  was  not  divorced  from 
her  original  husband. 

Leaving  these  matters,  I  proceed  to  the  consideration  of  the  question, — ^Whether  or 
not  the  cohabitation  of  the  respondent's  grandparents,  with  habit  and  repute,  as 
husband  and  wife  is  unavailable  as  proof  of  their  having  been  lawfully  married  I  1 
am  of  opinion  that  this  question  ought  to  be  answered  in  the  affirmative.  The  grounds 
upon  which  I  have  come  to  this  conclusion  may  be  stated  under  those  four  proposi- 
tions : — 

I.  That  the  cohabitation  of  the  respondent's  grandparents,  with  habit  and  repute, 
as  husband  and  wife,  originated  in  an  illicit  connection,  without  their  having  been 
legally  married. 

II.  That,  as  matter  of  law,  the  presumption  arising  from  the  mere  continuance  of 
such  cohabitation,  when  it  is  proved  to  have  had  such  an  origin,  is — ^not  that  the  illicit 
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connection  waB  subsequently  changed  into  lawful  marriage — ^but  that  it  retained  its 
illicit  character  until  the  end. 

in.  That  in  the  present  case  that  legal  presumption  not  only  has  not  been 
obviated,  but  has  been  shewn  to  be  in  accordance  with  the  truth,  by  the  evidence  as 
to  the  subsequent  domestic  history  of  the  respondent's  grandparents. 

[955]  l^'  That  William  J.  L.  Campbell,  the  son  of  that  illicit  connection,  having 
been  illegitimate,  the  succession  to  the  estates  of  the  late  Marquess  of  Breadalbane 
cannot  be  transmitted  through  him  to  his  son  the  respondent. 

I  shall  state  the  grounds  on  which  I  have  been  led  to  adopt  these  propositions. 

I.  The  first  of  them  is  founded  on  the  undisputed  fact,  that  at  the  time  when  thai 
cohabitation  commenced,  the  respondent's  grandmother  was  the  wife  of  another 
man,  Daniel  Ludlow,  apothecanr  and  grocer  m  Ghipping-Sodbury  in  Gloucestershire. 
The  respondent's  grandiather,  James  Campbell,  was  then  a  lieutenant  in  the  40th 
regiment  of  foot.  That  regiment  was  then  in  America,  but  Lieutenant  Campbell 
had  been  stationed  with  a  recruiting  party  at  Bristol ;  and  he  with  some  of  the  party 
had  gone  on  that  service  to  Chipping-Sodbury.  The  fact  is  amply  proved,  and  is  not 
disputed,  that  one  night  in  January  1781,  at  the  time  when  Campbell  with  the  re- 
cruiting party  was  leaving  that  locoUty  for  Glasgow,  Mrs.  Ludlow,  in  her  husbands 
absence,  eloped  from  his  house  with  Campbell,  leaving  a  young  chdld  in  its  cradle. 
Thus  we  start  in  our  consideration  of  this  question  with  the  fact,  that  the  connection 
between  the  respondent's  paternal  grandparents  was  illicit  from  the  first  And  h^ 
let  us  mark  the  different  steps  in  their  career.  Probably  even  before  the  elopement 
took  place,  the  seduction  liad  been  consummated.  The  elopement  changed  the 
character  of  the  connection,  inasmuch  as  Mrs.  Ludlow  thenceforth  ceased  to  cohaUt 
with  her  husband,  and  her  position  then  became  that  of  mistress  of  her  paramour. 
We  have  no  further  information  regarding  her  during  the  next  eight  months  while 
Campbell  was  stationed  at  Glasgow.  When  there,  he  was  at  no  great  distance  from  Us 
father's  residence  at  Glenfalloch,  in  the  west  of  Scotland,  and  probably  Mrs.  Ludlow's 
connection  with  him  was  then  concealed.  But  in  September  1781,  we  find  Campbell 
in  Edinburgh,  in  the  east  of  Scotland,  en  route  to  London ;  and  the  parties  appear  to 
have  embraced  that  opportunity  of  throwing  off  all  concealment  of  their  connection, 
and  of  counterfeiting  a  marriage,  so  as  to  enable  them  thenceforth  to  carry  on  their 
illicit  connection  by  cohabiting  openly  as  if  they  were  husband  and  wife. 

Although  that  proceeding  took  place  more  than  eighty  years  ago,  yet,  by  wonder- 
fully good  fortime,  the  advocator  has  recovered  written  evidence  of  the  fact,  under 
the  hand  of  the  respondent's  grandmother  herself,  one  of  the  parties  to  that  simulated 
marriage.  That  written  evidence  consists  of  three  letters,  which  vrere  written  by  her 
in  the  year  1807,  after  the  death  of  Campbell,  and  with  the  view  of  her  obtaining  from 
Government  a  pension  as  having  then  become  his  widow.  One  of  them  was  written 
by  her  to  the  War  Oflice,  another  to  Lord  Breadalbane,  and  the  third  to  Lady  Breadal- 
bane. And  here  is  her  own  account  of  the  simulated  marriage  in  her  letter  to  the  War 
Office,  which  is  dated  23d  June  1807  :  "  I  was  married  to  Mr.  CamnbeU  in  £dinbure[h, 
by  Mr.  MacGregor,  the  Gaehc  minister  (who  is  also  dead),  as  is  insign  Wm.  Willox 
of  the  40th,  who  was  the  witness  to  our  marriage ;  and  the  June  following  we  went 
to  America  in  the  fleet  that  took  out  the  preUminary's  of  peace,  twenty-five  years  ago.' 
And  she  adds  :  "  Lord  and  Lady  Breadalbane  knows  me,  and  I  have  frequently  had 
the  honour  of  dineing  with  them  while  my  husband  was  in  his  Lordship's  regiment.'' 
She  also  states  that  she  had  **  imfortunately  lost  her  marriage-lines  in  America."  And 
in  her  letter  to  Lord  Breadalbane  of  the  same  date,  requesting  that  his  Lordship  would 
certify  to  the  Secretary  of  War  that  she  had  been  the  wife  of  CampbeU,  she  adds,  that 
**  I  unfortunately  lost  my  marriage-Unes  in  America.  'Tis,  my  Loni,  twenty-five  yeais 
since  I  was  married  to  ]^.  Campbell." 

In  writing  these  letters  she  committed  a  mistake  by  stating  the  year  of  her  mar- 
riage to  have  been  1782  instead  of  1781.  This  mistake  is  imde  apparent  by  what 
she  mentions  in  the  former  of  these  letters  itself ;  for  she  there  states  that  the  cele- 
bration of  marriage  took  place  in  Edinburgh  in  the  September  preceding  the  year 
they  sailed  to  America ;  and  as  it  was  in  June  1782  they  did  so  (as  is  proved  by  the 
regimental  papers  and  the  correspondence  with  the  army  agents),  it  was,  of  course, 
in  September  preceding  {i.e,  in  1781)  the  celebration  of  that  simulated  marriage  took 
place  in  Edinburgh.    This  is  confirmed  by  the  fact,  that  it  was  in  September  1781 
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Campbell  was  in  Edinburgh  en  route  to  London,  as  appears  ako  from  the  same 
regimental  papers  and  correspondence. 

The  advocator  has  thus  succeeded  in  tracing  the  origin  of  that  cohabitation, 
[956]  which  constitutes  the  respondent's  evidence  of  the  alleged  marriage  of  his  grand- 
parents, to  a  celebration  by  them  of  a  counterfeit  of  a  regular  marriage.  The  occa- 
sion was  well  adapted  for  the  practice  of  such  a  device.  As  the  time  was  approach- 
ing when  Campbell  was  to  join  the  headquarters  of  his  regiment  in  America,  Mrs. 
Ludlow  would  not  have  been  allowed  to  accompany  him,  unless  she  had  succeeded 
in  assuming  the  disguise  of  being  his  wife.  And  she  succeeded  in  doing  so  on  that 
occasion.  As  she  was  an  utter  stranger  in  Edinburgh,  there  was  nothing  to  suggest 
to  any  one  that  EUzabeth  Maria  Blanchard,  who  was  the  party  to  that  ceremony, 
was  truly  a  Mrs.  Ludlow,  the  wife  of  an  apothecary  in  Gloucestershire.  And  although 
the  ceremony  was  gone  through  as  if  it  had  been  a  regular  marriage  in  fade  ecdesice, 
as  that  phrase  is  understood  in  Scotland,  yet  it  was  performed  with  as  strict  privacy 
as  was  admissible,  even  according  to  the  practice  in  Scotland, — the  only  witness  having 
been  a  young  ensign  in  the  regiment.  Thus,  a  combination  of  circumstances  enabled 
Mrs.  Ludlow  to  become  possessed  of  such  a  certificate  of  marriage  (commonly  called 
marriage-lines)  as  enabled  Campbell  and  herself  to  pass  her  off  upon  society  as  being 
his  married  wife,  with  very  httle  risk  of  the  imposture  being  detected  so  long  as  they 
themselves  should  keep  the  secret. 

Under  the  device,  which  was  thus  practised  by  the  parties,  their  cohabitation, 
with  habit  and  repute,  as  husband  and  wife,  took  place.  But  before  adverting  to 
the  farther  evidence  as  to  that  matter,  it  is  proper  to  dispose  of  objections  which  have 
been  stated  by  the  respondent  to  both  the  competency,  and  the  credibility,  of  these 
written  statements  of  his  grandmother,  as  evidence  in  the  present  case. 

I  see  no  incompetency  in  these  writings  as  evidence  in  this  inquiry.  The  inquiry 
is,  what  was  the  origin  of  the  cohabitation  of  the  respondent's  grandmother  with 
his  grandfather  ?  The  respondent,  in  the  record,  as  I  shall  afterwards  shew,  avows 
his  own  ignorance  of  it.  But  his  grandmother  herself  well  knew  it,  and  the  written 
statements  which  she  left  behind  her,  setting  forth  the  time  when,  the  place  where, 
and  the  manner  in  which,  that  cohabitation  commenced,  cannot  be  rejected  as  incom- 
petent evidence  as  to  a  proceeding  in  which  she  was  one  of  the  parties. 

Nor  do  I  see  any  ground  to  disbelieve  this  evidence.  In  the  first  place,  the  writer 
had  the  best  possible  causa  sdentice  as  to  a  proceeding  in  which  she  was  one  of  the 
parties.  Secondly,  she  had  no  motive  to  state  that  her  ostensible  marriage  had  taken 
place  before  the  time  when  she  returned  from  America,  and  her  husband  died,  if  such 
nad  not  been  the  truth.  On  the  contrary,  she  had  a  strong  motive  to  aviod  doing  so, 
as  any  inquiries  into  the  truth  of  her  statement  would  in  that  case  have  convicted 
her  of  falsehood,  and  have  defeated  her  object,  and  might  possibly  have  further  led  to 
an  exposure  of  her  infamy.  K  she  had  been  inventing  a  falsehood,  she  would  naturally 
have  avoided  any  reference  to  her  having  been  the  wife  of  Campbell  prior  to  1784, 
when  she  was  the  wife  of  another  man.  And,  when  writing  these  letters,  she  had 
no  occasion  to  make  any  allusion  to  her  having  been  with  Campbell  in  America,  or 
to  allege  her  marriage  to  have  taken  place  prior  to  1793,  for  it  was  only  as  the  widow 
of  an  officer  who  had  served  in  the  Breaoalbane  Fencibles  subsequent  to  that  date 
that  she  was  claiming  a  pension.  Her  having  stated  the  date  of  her  alleged  marriage 
to  have  been  prior  to  1784  indicates  that  she  was  not  inventing  a  false  story  merely 
to  serve  her  purpose.  And  thirdly,  in  her  letter  to  the  War  Office  she  gives  a  specifica- 
tion of  the  circumstances  attending  her  simulated  marriage  in  1781 ;  and  these  have 
not  been  contradicted  in  any  particular,  excepting  the  statement  as  to  the  year  of  the 
marriage  being  1782  instead  of  1781,  and  that  mistake  was  corrected  by  the  other  parts 
of  the  letter  itself,  as  already  stated.  The  circumstances  which  she  specified  as  to  her 
marriage  were,  that  it  was  in  Edinburgh  it  took  place  ;  that  it  was  celebrated  by  Mr. 
M*Gregor,  the  Gaelic  clergyman;  that  he  died  subsequently  without  leaving  any 
register  of  marriages  celebrated  by  him ;  that  the  witness  to  the  marriage  was  Ensign 
Waiox,  who  also  had  subsequently  died ;  and  that  she  had  lost  her  marriage-Unes 
in  America.  When  she  made  that  circumstantial  specification  of  the  details  of  the  pro- 
ceedings, she  must  have  done  so  in  the  view  that  inquiry  might  be  made  as  to  their 
truth  ;  and  it  is  not  probable  that  she  would  have  exposed  her  statement  to  the  risk 
of  such  an  inquiry  if  she  had  known  that  it  [957]  would  not  stand  the  test.     Whether 
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or  not  any  such  inquiry  wa«  made  by  the  War  Office  or  by  Lord  Breadalbane  in  1807 
does  not  appear.  But  it  has  been  proven,  even  after  the  lapse  of  half  a  century  later, 
that  the  particulars  were  true.  It  has  been  proved  that  James  Campbell  was  in  Edin- 
burgh in  1781 ;  that  the  minister  then  officiating  in  the  GaeUc  chapel  in  Edinburgh 
was  Mr.  McGregor ;  that  he  was  dead  before  1807,  and  had  left  no  re^ster  of  marriages 
celebrated  by  mm ;  that  the  then  youngest  ensign  of  the  40th  refi;iment  was  named 
Willox,  and  that  he  also  was  dead  before  1807.  And  although  there  is  no  separate 
evidence  of  the  loss  of  the  marriage-lines  in  America,  yet  the  statement  has  been  corro- 
borated to  this  extent  (as  I  shall  afterwards  shew),  that  Mrs.  Ludlow  is  proved  to  ha?e 
made  the  same  statement  afterwards  in  England,  after  she  had  obtained  the  grant 
of  a  pension  and  when  she  could  have  had  no  sinister  purpose  to  serve  by  telling  the 
incident  if  it  had  not  been  true. 

I  shall  have  ocoasion  afterwards  to  refer  to  the  fact  of  the  respondent's  grandmother 
having  written  these  letters  as  being  of  still  more  importance  in  a  different  branch  of 
the  case.  At  present  I  am  considering  their  effect  merely  as  one  of  the  articles  of  the 
evidence,  whicn  has  satisfied  me  that  the  cohabitation  upon  which  the  respondent's 
claim  is  founded  had  commenced  before  the  year  1 784. 

My  belief  of  this  is  confirmed  by  the  next  notice  which  we  have  of  these  parties, 
and  which  shews  that  while  Mrs.  Ludlow  s  husband  still  continued  to  be  alive,  Camp- 
bell and  she  were  openly  cohabiting  as  man  and  wife,  and  had  successfully  created  a 
habit  and  repute  that  they  were  respectable  married  persons,  and  that  in  particular 
they  had  led  the  family  of  Glenf alloc n  into  such  a  groundless  belief.     It  appears  from 
the  evidence  that  in  June  1782  Campbell  embarked  at  Gravesend  to  join  his  regiment 
in  Halifax  in  America,  and  that  he  remained  there  until  November  1783.    Thus,  for  a 
period  of  about  a  year  and  a-half  before  the  beginning  of  1784,  he  was  residing  in 
America,  and  Mrs.  Ludlow  was  then  and  there  conabiting  with  him  as  if  she  had  been 
his  wife,  and  even  with  a  very  good  repute.    This  appears  from  a  letter  which  his  eldest 
brother,  Colin  C/ampbell,  wrote  to  another  brother,  Duncan  Campbell,  who  was  then 
in  Jamaica.    That  letter  is  dated  7th  September  1783.    The  writer  of  it  gives  his 
younger  brother  such  information  as  would  be  interesting  to  him  as  to  the  domestic 
affairs  of  each  of  their  other  four  brothers,  James,  Archibald,  Alexander,  and  John. 
The  information  which  he  gives  as  to  the  domestic  affairs  of  James  is  this  :— "  I  had  a 
long  letter  from  James  lately  from  Halifax.     He  and  Mrs.  Campbell  were  both  well. 
He  does  not  mention  his  having  any  increase  in  his  family,  and  for  anything  I  know, 
they  consist  of  no  more  than  himself  and  his  wile,  who  I  never  saw,  but  she  is  exceeding 
well  spoke  of."    This  communication  by  one  member  to  another  of  the  Glenf alloch 
family,  although  it  is  brief,  is  very  significant  as  to  the  understanding  entertained  in 
that  family  regarding  the  connection  between  the  respondent's  grandfather  and  mod- 
mother  at  the  time  when  they  were  residing  in  America.     In  the  first  place,  it  indicates 
that  they  were  then  cohabiting,  with  habit  and  repute,  as  husband  and  wife,  and  that 
indeed  the  former,  in  a  letter  to  his  brother,  had  expressly  recognised  her  as  his  wife. 
Secondly,  the  terms  of  this  letter  shew  that  their  ostensible  marriage  must  have  been 
understood  by  the  Glenfalloch  family  to  have  taken  place  before  the  parties  sailed  for 
America.    This  appears  from  attending  to  dates.    Colin's  letter  shews  that  it  had 
taken  place  so  long  before  the  date  of  the  letter  he  had  received  from  James,  that  bv 
that  time  one  or  more  children  might  have  been  bom  of  the  supposed  marriage.    Thi 
plainly  indicates  that  the  marriage  which  the  Glenfalloch  family  then  believed  tc  be 
subsisting  between  these  parties  was  understood  by  them  to  have  been  entered  into  a 
year  or  two  before, — i.e.,  before  the  parties  had  gone  to  America ;  and  thus  this  letter 
strongly  corroborates  the  truth  of  the  statements  (which  were  long  afterwards  made  in 
the  letter  of  1807)  as  to  that  marriage  having  taken  place  in  the-  September  preceding 
their  embarkation.    And  thirdly,  that  the  family  believed  the  marriage  to  have  been 
auite  lawful  and  regular  may  further  be  inferred  from  the  statement  by  the  writer, 
tnat  this  supposed  wife  of  James  was  exceedingly  well  spoken  of,  for  otherwise  Colin 
could  not  have  been  in  the  belief  of  her  having  been  distinguished  by  such  a  reputa- 
tion.   But  fourthly,  the  terms  of  this  letter,  and  particulariy  the  compliment  paid  to 
her  reputation,  inoicate  that  that  marriage  having  been  only  a  counterfeit — and  that 
the  supposed  wife  of  James  Campbell  was  truly  the  wife  of  another  man,  and  was  living 
in  adulterous  [9S8]  concubinage  with  her  paramour — ^had  been  successfully  and  entirely 
concealed  from  the  Glenfalloch  family,  and  from  the  public. 
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A  question  has  been  raised  as  to  the  competency  of  this  letter  also  as  evidence  in 
this  cause.  I  can  see  no  objection  to  its  competency.  We  are  now  requiring  whether 
the  parties  were  reputed  by  the  public,  and  in  particular  by  the  Glenfalloch  family,  to 
have  been  married  prior  to  the  vear  1784  ;  and  this  letter  in  1783,  between  two  mem- 
bers of  that  family,  is  undoubtedly  competent  evidence  in  that  inquiry. 

We  have  still  another  article  of  evidence  establishing  that  the  cohabitation  upon 
which  the  respondent  founds  had  commenced  before  his  grandparents  were  free  to 
marry.  It  is  a  writing  under  the  hands  of  his  grandfather  himself.  It  is  contained 
in  one  of  the  official  papers  as  to  the  transport  of  the  troops  on  their  homeward  vovage 
from  America  in  Navember  1783.  That  document  is  signed  by  James  Campbell  in 
his  official  capacity,  and  he  there  denominates  the  lady  with  whom  he  was  cohabiting 
""  Mrs.  Eliza  Campbell,'* — an  acknowledgment  under  his  own  hand  that  she  was  then 
habit  and  repute  his  wife.  We  have  thus  written  statements  under  the  hands  of  both 
of  the  respondent's  grandparents,  that  that  cohabitation,  upon  which  alone  he  founds 
as  evidence  of  their  having  been  married,  commenced  when  they  neither  were  nor 
could  be  married.  We  have  thus  also  evidence  that  their  simulation  of  marriage  with 
that  cohabitation,  had  then  imposed  upon  the  public,  and  in  particular  upon  the 
Glenfalloch  family,  to  the  effect  of  creating  a  false  reputation  of  tlieir  being  husband 
and  wife. 

This  being  the  case,  the  question  assumes  a  new  aspect.  The  question  to  be  solved 
no  longer  is — ^whether  the  cohabitation  of  parties,  with  habit  ana  repute  as  husband 
and  wife,  is  presumed  to  have  originated  in  lawful  marriage  when  it  cannot  be  traced 
to  a  different  origin? — but  whether,  in  a  case  where  such  cohabitation  is  traced  to  an 
illicit  origin,  and  is  ascertained  to  have  commenced  without  the  parties  having  been 
married,  its  original  character  was  subsequently  changed  from  disguised  concubinage 
into  lawful  marriage  ? 

11.  This  brings  me  to  the  next  proposition — ^That,  as  matter  of  law,  when  such 
cohabitation  is  proved  to  have  commenced,  without  thfe  parties  having  been  truly 
married,  and  only  as  a  counterfeit  of  marriage,  the  presumption  which  arises  from  the 
mere  continuance  of  such  cohabitation  is — noWhat  its  onginal  character  was  subse- 
quently changed  into  lawful  marriage, — but  that  it  retained  its  original  illicit  character 
to  the  end. 

It  is  unquestionably  a  rule  of  great  importance  in  our  mai'riage  law  that  cohabita- 
tion by  a  man  and  woman,  with  habit  and  repute  as  husband  and  wife,  creates  a  pre- 
sumption that  such  cohabitation  had  originated  in  lawful  marriage,  when  it  is  not 
clearly  traced  to  a  different  origin.  But  does  the  law  extend  that  presumption  to  the 
class  of  cases  in  which  such  cohabitation  is  clearly  proved  to  have  originated  only  in 
concubinage,  and  to  have  been  an  organised  imposture,  without  evidence  of  the  parties 
having  ever  afterwards  changed  their  connection  from  concubinage  to  marriage  1  The 
answer  to  this  question  will,  as  I  think,  be  found  to  be  the  hinging  point  of  the  present 
case.  I  have  accordingly  given  to  this  question  that  careful  and  anxious  consideration 
which  it  deserves,  and  my  opinion  is,  that  it  cannot  be  answered  in  the  affirmative.  1 
think  that  an  extension  of  the  presumption  to  that  class  of  cases  would  not  be  con- 
sistent with  reasonable  probability  ;  that  it  would  give  mischievous  encouragement  to 
concubinage,  and  woulcf  introduce  much  confusion  into  our  marriage  and  succession 
laws ;  that  there  is  neither  precedent  nor  authority  for  the  adoption  of  such  a  presump- 
tion in  that  class  of  cases  ;  that,  on  the  contrary,  according  to  the  concurring  opinions 
of  a  series  of  eminent  Judges  in  this  Court,  and  in  the  House  of  Lords,  it  is  an  important 
rule  of  general  application  in  the  marriage  law  of  Scotland  that  in  this  class  of  cases  the 
legal  presumption  is  the  very  reverse. 

When  a  woman  enters  into  an  arrangement  to  cohabit  in  concubinage  with  her 
keeper,  imder  an  organised  simulation  of  marriage,  in  order  to  disguise  and  conceal 
the  illicit  character  of  their  connection,  there  is  very  little  probability  that  her  keeper, 
if  he  afterwards  wishes  to  enter  into  married  life,  will  select  for  his  wife  the  female  who 
has  submitted  to  such  degradation.  The  two  kinds  of  connection  are  so  different,  or 
rather  are  so  opposite,  in  their  natures,  that  the  one  is  very  rarely  converted  into  the 
other.  Indeed,  women,  by  the  very  fact  of  falUng  into  [969]  the  position  of  concubin- 
age, even  when  the  connection  is  disguised  by  cohabitation,  with  a  false  repute  of  their 
being  wives,  disqualify  themselves  morally  and  socially  from  being  received  subse- 
quently into  any  society  which  is  not  destitute  of  feelings  of  delicacy.    And  numerous 
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considerations  tend  to  deter  the  paramours  of  such  females  from  relinquishing  their 
power  of  terminating  such  illicit  connections,  whenever  it  may  be  their  interest  or  their 
inclination  to  do  so,  and  from  uniting  themselves  indissolubly  in  actual  marriage  with 
women  who  have  lived  with  them  in  concubinage  even  under  such  a  disguise.  Men 
in  that  predicament,  when  they  become  desirous  to  enter  into  married  life,  seldom 
allow  themselves  to  sink  into  the  position  in  which  they  would  be  placed  by  uniting 
themselves  indissolubly  in  marriage  with  women  of  lapsed  virtue.  Such  women  can 
rarely  be  objects  of  true  conjugal  esteem  and  affection  even  to  those  who  have  been 
their  keepers.  Seldom  are  such  men  so  infatuated  as  to  bind  themselves  irrevocabiT 
in  wedlock  with  women  who,  on  the  truth  transpiring,  would  Ije  spumed  from  pure 
society,  with  loathing  for  their  impurity — with  contempt  for  their  self-degradation, 
by  having  surrender^  themselves  as  ministers  to  the  sensuality  of  their  paramouis— 
and  with  resentment  for  their  having  previously  intruded  themselves  into  reputable 
society,  and  contaminated  its  purity  by  their  presence,  under  counterfeited  mamage. 
Few  men,  either,  would  subject  themselves  to  the  loss  of  caste,  which  they  themselveB 
would  more  or  less  experience,  by  entering  into  such  a  degrading  connection,  or  would 
be  the  means  of  malang  such  females  members  of  the  respectable  famiUes  to  which 
they  themselves  belong.  No  doubt  cases  do  sometimes  occur  of  men  marrying  their 
concubines,  notwithstanding  such  considerations ;  and  such  marriages,  when  thev 
are  truly  entered  into,  are  not  unlawful.  But  such  cases  are  rare  and  exceptional 
And  in  the  comparativel  v  few  cases  in  which  parties  have  made  such  a  change  by  trulv 
contracting  marriage,  they  have  done  so  openly,  and  have  marked  the  change  hv 
publicly  celebrating  their  marriage,  or  by  making  an  express  and  unequivocal  acknov- 
ledgment  of  it.  And  unless  parties  who  have  cohabited  in  concubinage  so  unequivc^- 
cally  indicate  their  having  made  such  a  radical  change  in  their  relative  position  to  each 
other,  the  probability,  and  consequently  the  presumption  is,  that  they  have  made  no 
such  change. 

The  consequences  would  be  very  miscliievous  of  extending  the  legal  presumption 
of  marriage,  to  the  mere  continuance  of  cohabitation,  in  the  class  of  cases  in  which 
there  is  indisputable  proof  that  that  cohabitation  originated  only  in  concubinage. 
but  no  proof  that  the  original  character  of  the  connection  had  ever  been  changed 
to  marriage.  If  that  were  so,  then  in  all  cases  in  which  the  keepers  are  overtaken 
by  death  before  the  connection  is  terminated,  their  concubines,  with  whom  they  may 
have  cohabited  under  such  a  counterfeit  of  marriage,  would  be  entitled  to  the  status 
and  the  rights  of  lawful  widows  of  the  defuncts  although  they  never  had  been  truly 
married.  It  would  be  of  no  avail  to  oppose  such  claim  by  producing  the  clearest 
evidence  that  the  connection  had  commenced  in  concubinage,  under  a  mere  simulation 
of  marriage — such  as  written  acknowledgments  under  the  hands  of  the  parties,  dat^d 
at  the  commencement  of  its  truly  illicit  character — or  clear  proof  that  their  marriage 
at  that  time  was  an  impossibility,  in  respect  of  one  of  them  having  been  then  the  spouse 
of  a  different  party.  If,  notwithstanding  the  production  of  such  e^ndence  of  the  ilKcit 
commencement  of  the  connection  of  the  parties,  the  mere  continuance  of  that  cohaKta- 
tion  thereafter  were  sufficient  to  prove  a  change  of  it  from  concubinage  to  marriage, 
without  any  other  evidence  of  such  a  change,  then  in  all  that  class  of  cases  there  would 
be  nothing  to  prevent  the  surviving  concubines  from  effectually  claiming  the  status, 
and  the  rights  of  widows,  of  their  defunct  keepers. 

On  the  same  ground,  the  issue  of  such  connections  would  be  entitled  to  claim  the 
status  and  the  rights  of  legitimate  children,  and  would  exclude  the  legal  heirs  of  the 
defuncts  from  succeeding  by  law  to  their  estates  and  effects ;  and  the  succession,  both 
by  law  and  by  provision  to  other  parties — collateral  relatives  of  the  defuncts  would 
be  intercepted  by  the  issue  of  such  ilUcit  connections,  and  would  be  prevented  from 
descending  to  the  true  heirs. 

Moreover,  if  even  while  both  of  the  parties  who  may  have  cohabited  under  such 
an  illicit  arrangement  are  aUve,  one  of  them  should  desire  to  put  an  end  to  it,  and 
should  for  that  purpose  produce  such  clear  evidence  as  I  have  referred  to  of  the  [960]  ^"^ 
footing  upon  which  it  had  been  entered  into ;  yet  if  the  subsequent  continuance  of 
their  cohabitation  were  itself  sufficient  proof,  or  legal  presumption,  that  the  illicit 
connection  had  subsequently  been  changed  from  concubinage  to  matrimony,  the 
parties  would  be  indissolubly  united  for  life  as  spouses.  The  concubines  would  be 
entitled  to  the  status  and  rights  of  married  wives.  If  in  their  lifetime  their  former 
keepers  should  enter  into  marriage,  that^ marriage Vou Id  be  held  to  be''null  and  void : 
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and  the  issue  of  the  illicit  conDection  would  be  in  the  position  I  have  already  referred 
to. 

Is  there,  then,  any  precedent  or  any  authority  in  the  practice  of  Scotland  for  hold- 
ing that  the  mere  continuance  of  such  cohabitation,  by  men  and  women  who  have 
entered  into  such  iUicit  connections,  is  sufficient  to  prove,  or  to  create  a  presumption, 
that  they  have  changed  these  connections  from  concubinage  to  matrimony,  although 
there  is  no  other  evidence  of  their  having  done  so  1  No  such  precedent  or  authority 
has  been  brought  forward  by  the  respondent;  and,  so  far  as  I  can  discover,  none 
exists.  Such  a  change  must  be  proved  by  other  evidence.  And  what  must  be  proved 
by  such  other  evidence  is,  that  the  parties  contracted  marriage.  A  woman  cannot 
grow  insensibly  from  a  concubine  into  a  married  wife,  by  any  natural  process  of  accre- 
tion, or  of  accession.  Such  a  metamorphosis  cannot  be  legally  eflFected  by  such  means. 
Marriage  is  a  consensual  contract ;  and  although  there  are  different  ways  of  proving 
that  such  a  contract  is  entered  into,  yet  the  thing  to  be  proved,  whatever  be  the  natiu-e 
of  the  evidence,  is,  that  the  parties  entered  into  a  mutual.contract  accepting  of  each  other 
as  spouses.  And  cohabitation  by  them,  with  habit  and  repute,  as  husband  and  wife, 
for  any  length  of  time,  does  not  in  law  afford  either  proof  or  presumption  of  their  hav- 
ing contracted  marriage,  when  such  cohabitation  is  ascertained  to  have  been  resorted 
to  by  them  for  the  very  opposite  purpose  of  counterfeiting  marriage,  and  concealing 
the  want  of  it. 

And  accordingly,  while  there  is  neither  precedent  nor  authority  for  presuming 
that,  in  such  circumstances,  concubinage  has  been  changed  into  marriage,  it  is  estab- 
lished, according  to  a  series  of  authorities,  that  it  is  a  clear  maxim  of  the  law  of  Scotland 
that,  in  such  cases,  the  presumption  is,  that  the  connection  retains  its  original  ilUcit 
character,  unless  the  contrary  be  positively  proved.  Thus  Lord  Eldon,  in  the  case 
of  Cunningham  of  Balbougie,  stated  that  if  the  marriage  depended  on  the  "  evidence 
as  to  cohabitation,  with  habit  and  repute,  among  the  circles  in  which  they  lived,  he 
desired  to  know  at  what  precise  period  was  the  nature  of  the  connection  changed, 
and  when  did  they  thereafter  begin  to  live  together  as  husband  and  wife  ]  "  And  the 
impracticabihty  of  answering  that  question  was  one  of  the  groimds  on  which  it  was 
held  in  that  case,  that  mere  continuance  of  cohabitation  was  no  proof  of  a  change  of 
the  iUicit  character  of  the  connection. 

Lord  Redesdale's  statement  of  the  same  maxim  in  that  case  was  this : — ^"  The  co- 
habitation by  itself  was  nothing  at  all  here,  as  it  was  known  to  have  been  in  its  origin 
iUicit." 

Li  the  subsequent  case  also  of  Lapsley  v,  Grierson,  such  evidence  was  held  not 
to  be  available  to  prove  marriage,  in  respect,  first,  that  the  cohabitation,  with  habit 
and  repute,  had  commenced  in  illicit  intercourse ;  and  secondly,  that  during  its  sub- 
sistence there  was  uncertainty  whether  or  not  a  former  husband  of  the  woman  was 
dead.  The  latter  of  these  grounds  has  no  appUcation  to  the  present  question.  But 
the  former  of  them  has ;  and  it  was  thus  stated  by  the  Lord  Justice  Clerk : — ^"  I  hold 
the  doctrine  of  law  laid  down  in  the  Balbougie  case  in  the  House  of  Lords  to  be  of  general 
apphcation  in  all  such  cases,  and  to  be  of  the  very  highest  importance — ^viz,,  that  when 
the  origin  of  the  connection  and  cohabitation  is  iUicit,  and  when  it  is  not  known  at 
what  time  it  became  lawful,  there  is  no  presumption  in  favour  of  a  change — ^that  is, 
of  marriage — but  the  reverse.  The  presumption  is  against  any  change,  when  no  acts 
occurred  to  evince  or  mark  any  change,  or  to  prove  mutual  consent  to  an  entire  change 
in  the  character  of  that  which  at  one  time  did  not  make  marriage."  And  his  Lord- 
ship proceeded  to  shew  that  this  qualification  of  the  legal  presumption  operates  a  fortiori ; 
when  at  the  commencement  of  the  cohabitation  the  female  party  was  the  wife  of  another 
man.  He  stated  that  if  **  this  doctrine  is  important  and  valuable  as  to  the  cohabitation 
of  parties,  free  to  contract  marriage  when  the  cohabitation  began,  it  is  of  higher 
[961]  authority,  and  of  far  more  weighty  effect  in  a  case  in  which  the  cohabitation 
began  when  the  parties  were  not  free  to  marry,  and  when  the  illicit  cohabitation  was 
adulterous."  And  he  adds  that  "  if,  while  the  connection  was  adulterous  and  marriage 
incompetent,  they  yet  aUowed  others,  who  knew  not  the  facts,  to  suppose  that  they 
were  married,  and  if  the  habit  and  repute  began  from  their  conduct  at  that  time,  it 
seems  very  clear  that  the  continuance  of  the  same  course  of  hfe  for  two  or  three 
years  after  they  were  free  to  marry  (if  such  came  to  be  the  case  here)  cannot  infer 
consent  to  contract  marriage,  when  no  single  act  occurred  to  mark  any  change,  or 
indicate  any  proof  of  such  consent." 
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In  that  case  also  the  Lord  Chancellor  (Gottenham)  stated  the  maxim  thus:— 
"  The  cohabitation  having  been  illicit  when  it  commenced,  it  could  not  raise  the  pre- 
sumption of  marriage,  because  at  a  subsequent  period,  without  any  change  in  the 
conduct  of  parties  so  living  as  husband  and  wife,  the  disability  of  the  former  contract 
of  marriage  had  ceased,  and  they  might  then,  if  they  had  thought  proper  in  a  regular 
way,  have  contracted  marriage." 

Lord  Campbell  stated  the  maxim  thus  : — "  While  the  pursuers  here  rely  upon  a 
marriage  by  habit  and  repute,  on  the  other  side  the  rule  of  the  marriage  law  of  Scot- 
Und  is  brought  forward,  which  is  not  disputed — namely,  that  a  connection,  which 
in  its  origin  was  illicit,  shall  be  presumed  to  continue  illicit  until  there  be  clear  evid^ce 
of  the  nature  of  it  having  been  changed  That  was  established  in  this  House  in  the 
Balbougie  case,  and  must  be  considered  as  a  clearly  established  maxim  of  the  marriage 
law  of  Scotland."  And  his  Lordship  concluded  thus : — *"  The  connection  in  its  ongin 
having  been  illicit,  and  there  never  having  been  any  alteration  in  its  nature,  according 
to  my  view  of  the  case,  it  is  still  to  be  considered  as  illicit,  and  the  children  of  that 
connection  must  be  regarded  as  illegitimate." 

It  is  proper  to  explain  that  I  do  not  found  my  opinion  upon  the  judgments  which 
were  pronounced  in  the  cases  of  Cunningham  and  of  Lapsley,  because  in  each  of  them 
there  was  a  separate  special  ground  which  was  alone  sufficient  for  holding  that  the 
cohabitation  did  not  create  a  presumption  of  marriage.  But  this  did  not  render  leas 
authoritative  the  announcement  by  these  Judges,  that  the  maxim  which  thej  so 
stated  was  a  general  rule  of  Uw,  upon  which  alone  these  cases  would  have  been  decided 
in  the  same  way,  apart  from  these  specialties.  The  respondent  calls  upon  us  to  dis- 
regard these  announcements,  as  being  merely  obiter  dicta,  havine  reference  only  to 
the  special  circumstances  of  these  cases.  But  I  do  not  feel  mysdf  warranted  so  to 
disregard  them,  as  I  am  instructed  expressly  by  their  Lordships  themselves  that  the 
maxim  is  a  doctrine  of  law  '^  of  general  application  in  all  such  cases,  and  to  be  of  the 
very  highest  importance,''  and  that  it  "  must  be  considered  as  a  clearly-estaUished 
maxim  of  the  marriage  law  of  Scotland."  And  I  feel  myself  peculiarly  bound  to  give 
effect  to  these  authorities  by  being  instructed  by  other  noble  and  learned  Lords,  that 
this  very  case  would  ultimately  be  ruled  by  this  maxim,  if  its  facts  should  be  ascertabed 
to  be  what,  as  I  think,  they  have  now  been  proved  to  be.  I  allude  now  to  the  opniom 
which  were  expressed  in  the  House  of  Lords  in  the  appeal  from  our  deUverance  in  the 
application  for  a  judicial  factor  on  the  estates  during  the  dependence  of  the  Udgation. 
Lord  Wensleydale  stated,  that  if  the  allegation  that  the  respondent's  father  was  the 
son  of  a  marriage  contracted  by  his  grandmother  when  she  was  wife  of  another  man, 
•*  should  be  proved  on  the  trial  in  the  competition,  the  respondent's  prima  facie  case 
would  be  entirely  done  away  with,  and  be  of  no  avail,  whensoever  the  respondents 
father  may  happen  to  have  been  born.  Unless  the  respondent  could  prove  a  subsequent 
marriage  between  his  grandfather  and  grandmother  after  the  first  husband's  death, 
he  is  most  certainly  illegitimate." 

And  Lord  Chelmsford  stated,  that "  I  quite  agree  that  all  these  recognitions  (however 
strong)  will  be  of  no  avail  against  clear  and  satisfactory  proof  that  the  respondent's 
grandmother  was  married  to  his  grandfather  at  the  time  when  her  former  husband 
was  living ;  and  that,  if  such  proof  should  hereafter  be  given,  it  will  be  necessary  for 
the  respondent  to  shew  a  subsequent  lawful  marriage  between  them." 

We  have  reports  of  but  few  cases  decided  in  oin:  Q)mmissary  Court  other  than  thoee 
which  have  been  brought  under  the  review  of  this  Court ;  and  in  none  of  the  cases  so 
reported,  except  the  Balbougie  case,  does  this  question  appear  to  have  occurred.  But 
so  far  as  I  have  discovered  any  indication  of  the  opinions  of  the  [962]  Judges  of  that 
Court,  they  appear  to  have  given  full  effect  to  this  maxim.  Thus,  in  Lothian's  Notes 
on  Consistorial  Law,  we  find  that  Commissary  Ross,  in  his  judgment  in  the  case  of 
Thomas  v,  Gordon,  in  1829,  states,  that  the  principle  upon  which  he  proceeded  wa«, 
that  "  the  illicit  commencement  of  the  connection  being  proved,  it  fixes  an  important 
point.  It  determines  the  original  character  of  the  parties  in  relation  to  each  other. 
If  such  intercourse  be  illicit  at  first,  the  presumption  is  that  the  cohabitation  continued 
illicit  afterwards." 

At  the  oral  debate  the  advociitor  put  before  the  Court  a  printed  rewrt,  said  to 
be  taken  from  the  records  of  the  Commissary  Court,  of  a  case  (Irving  r.  Ker)  decided 
there  in  1695.  If  that  report  be  correct  (and  its  correctness  was  not  disputed),  the 
judgment  upon  one  of  the  questions  in  that  case  sliews  that  this  maxim  has  long  been 
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acted  upon  in  that  Court  also.  According  to  that  report  Dr.  Christopher  Irving  and 
Elizabeth  Ker  had  cohabited,  with  habit  and  repute  as  husband  and  wife,  in  ScoSand, 
from  about  the  year  1670  until  Irvine's  death,  many  vears  afterwards ;  and  there 
were  issue  of  their  connection  whom  they  acknowledged  to  be  their  lawful  children. 
But  it  was  proved  that  during  the  first  eighteen  years  of  that  connection  Irving  had 
been  the  husband  of  another  woman  named  Margaret  Wisheart,  who  had  separated 
from  him,  and  had  been  residing  in  Ireland.  One  of  several  questions  which  were 
rused  in  that  ciEise  was,  whether  or  not  the  continuance  in  Scotland  of  that  cohabitation, 
with  habit  and  repute  as  husband  and  wife,  after  Irving  had  become  free  to  marry  by 
the  death  of  Margaret  Wisheart,  and  during  all  the  remainder  of  his  lifetime,  was 
sufficient  to  establish  marriage  between  him  and  Ker  ?  The  report  bears  that  the 
Commissaries,  on  11th  March  1695,  repelled  "  the  alledgiance  that  the  said  EliEabeth 
Ker  was  married  after  the  decease  of  Margaret  Wisheart,  the  pursuer's  mother,  in 
respect  of  the  anterior  cohabitation  betwixt  the  said  Elizabeth  Ker  and  the  deceast 
Dr.  Irving  as  man  and  wife,  and  their  owning  of  children  as  being  procreat  of  a  lawful 
marriage,  during  the  hfetime  of  the  said  Margaret  Wisheart ; "  and  accordingly,  by 
their  final  decree,  dated  20th  July  1696,  the  Commissaries,  inUr  alia,  found  and 
declared  "  that  the  said  Elizabeth  Ker  was  no  lawful  wife,  and  hath  not  the  legal  benefits 
of  a  relict."  The  other  questions  which  occurred  in  that  case  were — (1)  Whether  or 
not,  if  a  marriage  between  Irving  and  Ker  had  truly  taken  place  after  Wisheart's  death, 
it  would  have  been  lawful  1  (2)  Whether  the  issue  of  the  illicit  connection  would  have 
been  legitimated  by  subsequent  lawful  marriage,  although  that  issue  had  been  born 
while  their  father  was  still  the  spouse  of  Wisheart.  The  judgments,  so  far  as  they 
relate  to  these  two  questions,  do  not  apply  to  the  point  now  unCter  consideration.  But 
as  to  the  third  question,  it  appears  to  be  a  direct  authority  in  the  Commissary  Court. 

I  therefore,  on  this  branch  of  the  case,  hold  that  in  respect  of  the  cohabitation  of 
the  respondent's  grandparents,  with  habit  and  repute  as  husband  and  wife  havmg 
commenced  without  their  having  been  lawfully  married,  the  legal  presumption  arising 
from  their  mere  continuance  of  that  cohabitation  is,  not  that  the  illicit  character  of 
their  connection  was  changed  into  lawful  marriage,  but  that  it  retained  its  original 
character  until  the  end. 

III.  This  brings  me  to  the  third  proposition, — ^Tliat  that  presumption  is  not 
obviated,  but  is,  on  the  contrary,  confirmed,  and  is  established  to  be  in  conformity 
with  the  truth,  by  the  evidence  as  to  the  subsequent  domestic  history  of  the  parties. 

I  shall  presently  advert  to  that  history  in  its  chronological  order.  But  before 
doing  so,  I  may  remark  that  I  see  nothing  in  the  case  of  Mrs.  Ludlow  to  create  greater 
probabiUty  than  there  is  in  other  cases  of  the  kind,  that  her  paramour  relinquished 
his  power  of  terminating  his  connection  with  her,  whenever  he  might  choose  to  do  so, 
and  that  he  united  her  irrevocably  with  himself  in  marriage,  and  through  him  with 
his  family  and  connections.  Whatever  attractions  her  person  may  have  presented 
to  his  sensuality,  the  facts  of  her  abandonment  of  her  husband  (who  does  not  appear 
to  have  been  wanting  in  conjugal  affection,  as  her  misconduct  broke  his  heart),  and 
of  her  heartlessly  and  unnaturi3ly  forsaking  her  child  in  its  cradle,  to  subject  herself 
to  the  degradation  of  concubinage, — were  not  Ukely  to  excite  in  him  such  esteem  and 
confidence  as  are  expected  in  matrimony.  The  reverse  was  more  Hkely.  Another 
peculiarity  in  the  case  points  in  the  same  direction.  The  singular  combination  of 
circumstances  already  referred  to  had  [963]  enabled  the  parties  for  some  years  so 
successfully  to  conceal  the  guilty  character  of  their  connection  imder  the  simulation 
of  actual  marriage,  as  to  have  effectually  imposed  upon  society,  and  particularly  upon 
the  family  of  GlenfaUoch  ;  and  if  that  imposture  haa  been  discovered,  there  must  have 
been  a  strong  reaction  of  resentment  against  both  the  parties.  Such  a  discovery 
could  scarcely  have  failed  to  have  been  made,  if  the  parties,  after  having  for  years  been 
received  and  treated  as  husband  and  wife  of  good  reputation,  had  taken  the  suspicious 
step  of  again  celebrating,  or  making  a  pubhc  acknowledgment,  of  a  marriage.  On 
the  other  hand,  their  successful  concealment  of  that  imposture  enabled  them,  as  long 
as  they  kept  their  secret,  to  be  received  into  societjr  as  if  they  were  truly  married 
persons ;  and  the  purpose  for  which  their  connection  was  formed  was  sufficiently 
attained  by  their  continuing  their  illicit  cohabitation  under  that  imposture.  The 
probability  is,  that  they  would  not  voluntarily  take  a  step  which  would  almost  inevitably 
nave  led  to  a  detection  of  that  imposture,  and  to  the  consequences  to  which  its  detection 
would  have  exposed  them.     It  thus  appears  to  me  that  the  legal  presumption, — that 
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women  who  have  submitted  to  the  pollution  and  degradation  of  the  precarious  con- 
nection of  concubinage  have  not  their  position  changed  to  that  of  honourable  and 
indissoluble  marriage, — ^is  peculiarly  applicable  to  the  present  case. 

Nor  can  I  adopt  a  suggestion  that  the  parties,  by  celebrating  the  sham  marriage 
of  1781,  indicated  that  from  the  first  they  had  had  a  desire  that  their  connection 
should  become  marriage  on  Mr.  Ludlow's  death.  It  does  not  appear  that  at  the  tame 
of  the  elopement  they  had  the  prospect  of  outliving  Ludlow,  as  he  is  proved  to  bare 
been  then  a  young  man.  Moreover,  if  such  had  been  the  feeling  which  prompted 
the  sham  marriage,  the  celebration  of  it  would  have  taken  place  at  the  time  of  the 
elopement.  The  facts  that  she  had  lived  with  her  paramour  for  eight  months  after- 
wards,— without  even  the  simulation  of  marriage, — and  that  that  counterfeit  was 
not  practised  until  the  time  when  GampbelFs  approaching  departure  for  America 
to  join  his  regiment  rendered  it  necessary  that  his  mistress  should  simulate  the  position 
of  his  wife  in  order  that  she  might  be  permitted  to  accompany  him — vindicate  quite  a 
different  object  for  that  imposture  having  then  been  resorted  to. 

But  passing  from,  these  general  considerations,  I  proceed  to  examine  the  ia^n 
of  the  parties  from  the  date  of  their  return  from  America  in  1784  until  the  date  of 
Campbell's  death  in  1806,  in  order  to  discover  whether  there  is  such  proof  as  the  law 
reqmres  that  during  that  period  Mrs.  Ludlow's  position  waa  truly  changed  from  con- 
cubinage to  marriage.  I  think  that  this  may  be  most  satisfactorily  done  by  referring 
to  the  evidence  applicable  to  four  epochs  of  that  history  :  the  first  consisting  of  the  year 
1784 ;  the  second  of  the  period  from  1784  to  1793 ;  the  third  from  1793  to  1799; 
and  the  fourth  from  1799  until  Campbell's  death  in  1806.  What  follows  appeals 
to  be  the  general  import  of  the  very  scanty  evidence  we  have  as  to  the  social  history 
of  the  parties  during  these  different  periods. 

1.  The  first  consists  of  the  year  1784  itself.  I  advert  to  that  year  separately, 
because  the  respondent's  own  statement  on  the  record,  as  I  shall  aiterwards  sheir, 
is,  that  the  alleged  marriage  took  place  previous  to  the  year  1 785,  and,  conseauently, 
not  posterior  to  1 784.  What  appears  from  the  proof  as  to  that  year  is,  that  on  landing 
at  Plyinouth  in  February  1784,  Campbell  marched  to  Taunton,  and  remained  there 
with  his  regiment  until  June  following;  that  the  regiment  having  then  remored 
to  Plymouth,  he  was  there  with  it  from  August  1784  till  Atoch  1785.  But  there 
is  no  evidence  whatever  of  the  parties  having  contracted  marriage  during  that  year. 
It  appears  from  the  fact  of  one  of  their  children  having  been  baptised  at  Devonport 
on  30th  May  1785,  that  their  former  cohabitation  had  continued,  but  that  incident 
is  no  proof  that  the  character  of  that  cohabitation  had  been  changed. 

Although  the  respondent's  case,  as  stated  by  him  on  the  record,  imports  that  he 
has  saUsfied  himself  that  there  was  no  marriage  subsequent  at  all  events  to  1784, 
I  have  deemed  it  right  to  examine  the  evidence  carefully  as  to  the  three  remaining 
periods  ;  and  I  think  it  shews  that  the  respondent  could  not  with  truth  have  alleged 
that  there  was  any  marriage  during  that  period. 

2.  The  second  epoch  includes  the  eight  years  from  1785  to  1793.  In  the  first 
of  these  years  (1785)  Campbell  sold  his  commission  in  order  to  raise  funds  to  mab 
up  defalcations  in  his  regimental  accounts.  Until  that  time  he  remained  in  England 
[964]  ^th  his  regiment ;  and  if  he  had  then  married  Mrs.  Ludlow,  the  marriage  must 
have  been  entered  into  according  to  what  was  then  the  law  and  practice  of  England, 
and  the  usual  evidence  of  it  would  have  been  preserved.  But  no  such  evidence  has 
been  produced,  or  is  alleged  to  exist.  Other  two  children  were  born  of  the  connection 
during  that  period,  as  appears  from  the  register  of  baptisms  at  Gateshead,  in  the 
county  of  Durham,  in  1788  and  1789.  This  shews  that  the  connection  between  the 
parties  still  continued,  but  not  that  its  original  character  was  changed. 

The  most  important  article  of  evidence  as  to  this  period  of  the  history  of  the  parties 
consists  of  a  memorandum,  holograph  of  James  Campbell's  brother  Archibald,  in 
reference  to  certain  alterations  wmch  their  father,  WilUam  Campbell  of  Glenfalloch, 
was  then  proposing  to  make  on  his  family  settlements.  It  is  dated  in  December  1786, 
and  bears  to  be  addressed  to  Glenfalloch'a  law-agents,  Messrs.  Campbell  and  Andrew. 
The  document,  after  stating  that  he  was  proposing  to  exclude  the  issue  of  his  eldest 
son  from  succeeding  to  lus  estate,  proceeds : — "  Glenfalloch  is  equally  determined 
to  exclude  the  issue  of  James,  his  second  son,  by  his  present  wife,  on  account  of  the 
uncertainty  of  her  family  or  connections,  which  cannot  be  supposed  respectable,  or 
in  any  degree  proper,  as  he  has  all  along  declined  giving  any  further  account  of  her 
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than  that  she  is  his  wife."  Connecting  this  statement  with  the  fact  that  in  1783  it 
was  befieved  in  the  Glenfalloch  family,  on  James  Campbell's  own  authority,  that  the 
respondent's  grandmother  had  even  then  been  regularly  married  to  him,  the  fair 
inference  is,  that  all  along  the  connection  had  been  believed  to  be  lawful,  but  that  the 
secret  of  her  prior  history  had  also  continued  to  be  carefully  and  successfully  concealed 
from  even  the  Glenfalloch  family. 

3.  The  next  epoch  consists  of  the  six  years  from  1793  to  1799.  The  general  import 
of  the  evidence  applicable  to  that  period  may  be  thus  stated — that  in  1793  the  Earl 
of  Breadalbane  raised  a  regiment  called  the  Breadalbane  Fencibles,  and  was  its  colonel 
and  James  Campbell,  through  his  Lordship,  obtained  a  captain's  commission,  and 
was  made  quartermaster  of  the  regiment ;  that  he  was  constantly  with  the  regiment 
in  different  parts  of  Scotland  during  these  six  years ;  and  that  during  a  part  of  that 
period  the  respondent's  grandmother  was  with  him  in  the  quarters  of  the  regiment, 
and  during  the  remainder  of  it  she  resided  in  a  house  in  Fisherrow,  where  another 
child  was  bom  of  her  in  1796.  The  evidence  as  to  the  footing  on  which  the  parties 
lived  during  that  period  consists  of  little  more  than  the  testimony  of  the  son  and  the 
daughter  of  a  deceased  sergeant  of  the  regiment,  who  state  that  they  had  heard  their 
father  wonder  "  what  could  be  the  reason  of  the  dispute,  as  he  had  never  heard  any- 
thing about  it  when  he  was  in  the  Fencibles.  He  said  that  they  lived  together  like 
man  and  wife,  and  went  in  and  out  the  same  as  the  other  oflScers  and  their  wives." 
This  may  be  good  enough  evidence  that  the  former  cohabitation  had  not  been  discon- 
tinued, but  it  contains  not  the  slightest  indication  that  its  character  had  been  changed, 
when  Campbell  was  in  the  Breadalbane  Fencibles,  from  what  it  had  previously  l^en 
when  he  was  in  the  40th  regiment. 

4.  The  last  epoch  consists  of  a  neriod  of  about  six  years,  from  1799,  when  the 
Breadalbane  Fencibles  were  disbanaed,  to  1806,  when  Campbell  died.  What  the 
evidence  as  to  their  connection  during  that  period  establishes  appears  to  be  that  in  1799 
the  respondent's  grandmother  accompanied  James  Campbell  on  a  visit  to  Glenfalloch, 
and  was  received  there  as  his  wife  by  his  brother  Colin  ;  that  in  the  course  of  that  year 
he  was  appointed  a  captain  in  a  corps  called  the  Cambrian  Rangers,  and  accom- 
panied it  to  Gibraltar,  where  he  remained  with  it  until  1802,  when  he  returned  to 
britain ;  that  while  in  Gibraltar  Campbell  sent  a  power  of  attorney  to  the  respon- 
dent's grandmother,  dated  3d  March  1800,  in  which  he  describes  her  as  "  my  wife 
EHxa  M.  Campbell,"  and  that  she  acted  under  that  power ;  that  in  March  1804,  after 
he  returned  to  Scotland,  he  raised  and  published  letters  of  inhibition  against  her, 
in  which  she  is  described  as  his  wife  whom  he  had  married  "  several  years  ago ; "  that 
several  actions  were  instituted  against  her,  in  which  also  she  was  described  as  his  wife, 
and  in  which  he  was  called  as  a  party  for  his  interest ;  and  that  latterly  the  parties 
and  their  family  resided  in  houses  in  Edinburgh  of  which  he  was  the  tenant.  These 
occurrences  shew  that  the  cohabitation  had  never  been  discontinued  during  Campbell's 
Ufetime.  But  still  the  question  recurs, — do  they  [965]  shew  that  during  its  continu- 
ance its  original  illicit  character  had  been  changed  by  the  parties  having  then  actually 
contracted  marriage  1  To  get  an  answer  to  this  question  let  us  invert  to  these 
occurrences  in  their  order. 

(1)  When  the  visit  to  Glenfalloch  was  made  in  1799  its  owner  was  not  James  Camp- 
bell's father,  but  his  eldest  son  Colin  Campbell.  He  was  the  writer  of  the  letter  of  7th 
September  1783 ;  and  thus  we  know  that  he  had  been  deceived  from  the  very  first, 
even  while  Daniel  Ludlow  was  still  alive,  as  to  the  character  of  the  connection  of  the 
parties;  and  as  that  imposture  had  not  been  detected  in  1799,  his  reception  of  her 
then  in  the  same  character  is  certainly  no  evidence  that  that  character  had  been 
entirely  changed  in  the  meantime. 

(2)  The  power  of  attorney  which  Campbell  sent  from  Gibraltar,  with  her  acting 
upon  it,  is  founded  upon  as  having  been  a  mutual  acknowledgment  by  them  of 
marriage.  No  doubt  it  was.  But  as  such  it  was  merely  an  element  of  the  cohabitation, 
with  habit  and  repute,  which  they  then  were  and  long  had  been  practising.  The  very 
thing  which  gives  such  cohabitation  its  effect  as  a  mcSe  of  proving  marriage  is,  that  it 
imports  a  habitual  and  uniform  sjrstem  of  such  acknowledgments  by  the  cohabiting 
parties.  Were  it  not  so,  that  cohabitation  would  only  be  that  of  man  and  woman,  and 
not  that  of  husband  and  wife.  No  doubt  from  the  time  the  cohabitation  commenced 
in  1 781  the  parties  had  been  in  the  daily  and  habitual  practice  of  ostensibly  acknow- 
ledging each  other  as  husband  and  wife.    The  sham  celebration  in  1 781  was  itself  most 
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tuieouivocally  such  an  acknowledgment.  8o  also  were  CampbelFs  statement  to  his 
brother  in  1783, — and  his  entry  in  the  regimental  papers  of  his  mistress  under  the 
name  of ""  Mrs.  Eliza  Campbell."  These  acknowledgments  were  notproofe  of  maniage, 
but  were  made  in  the  ordinary  course  of  their  simulated  cohabitation  as  spouses,  and 
as  means  of  concealing  and  maintaining  the  imposture  they  were  practising ;  and  I 
see  no  evidence  that  any  similar  acknowkdgaient  at  a  subsequent  stage  of  th^  cohabi- 
tation was  made  for  any  other  purpose.  The  description  of  the  respondent's  grand- 
mother as  being  the  wife  of  Campbell  in  his  power  of  attorney  in  1800,  like  his  similaT 
description  of  her  in  his  letter  to  his  brother  m  1 783,  and  in  his  official  list  in  the  same 
year,  was  only  an  incident  in  the  simulated  cohabitation  as  husband  and  wife.  Sudi 
incidental  acknowledgments  are  well  described  by  Lord  FuUerton  in  the  case  of  Lang, 
3d  June  1841,  as  just  bringing  a  case  under  the  category  "  of  habit  and  repute,  because 
such  recognitions  are  not  acknowledgments  in  the  proper  legal  sense  of  the  term,  but 
only  elements  of  the  proof  that  the  parties  treated  each  other  as  man  and  wife." 

(3)  As  to  the  inUbition  in  1804, — ^the  object  and  efiect  of  such  a  proceeding  in  the 
law  of  Scotland  is  to  deprive  a  married  woman  of  her  vrcBpositura  in  her  husband's 
domestic  afiairs.  The  respondent  asks,  why  did  Campoell  resort  to  that  remedy  if 
he  was  not  her  husband  1  We  do  not  know  as  matter  of  fact  why  he  did  so.  But 
there  is  no  difficulty  in  reconciling  that  proceeding  with  the  continuance  of  their  simu- 
lation of  marriage  by  ostensibly  cohabiting  as  spouses.  It  was  a  means  of  prevent 
the  respondent's  grandmother  from  availing  herself  of  that  simulation  to  impose  upon 
her  keeper  liability  to  parties,  who  might  make  such  furnishings  on  her  orders,  in  the 
bona  fide  belief  (created  by  his  own  conduct  in  deceiving  the  public)  that  she  was  his 
wife.  Not  only  would  he  have  been  barred  from  pleading  immunity  from  such  liabilitj, 
but  he  could  not  have  even  stated  such  a  defence  without  exposing  the  scandalous 
imposture  he  had  been  practising  on  society.  But  by  using  inhibition  he,  without 
exposing  that  imposture,  was  enaoled  to  prevent  his  mistress  from  availing  herself  of 
it  as  a  means  of  usurping  the  proBposUura  of  a  wife.  That  she  had  been  availing  herself 
of  her  simulated  position  to  involve  him  in  debt,  appears  from  the  verv  actions  upon 
which  the  respondent  founds ;  for  in  several  of  these  actions  she  herself  was  called  as 
being  the  proper  debtor,  and  Campbell  was  called  as  being  liable  svbsidiarie  for  her 
debts.  But  the  mere  fact  of  his  preventing  her  from  using  one  of  the  privileges  of  a 
wife  by  a  proceeding  which  branded  her  with  such  a  public  stigma  as  few  men  inflict 
upon  their  lawful  wives,  is  the  reverse  of  evidence  that  her  position  had  then  been 
changed  from  simulated  to  actual  marriage. 

(4)  The  fact,  that  during  the  last  two  or  three  years  of  Campbell's  life  he  was  the 
tenant  of  houses  in  which  she  and  the  issue  of  their  connection  resided,  is  also  subject  to 
the  repetition  of  the  remark,  that  whatever  evidence  this  may  afford  of  the  continuance 
of  the  cohabitation,  it  affords  no  evidence  of  a  radical  change  in  its  [966]  character. 
Nor  is  the  significance  of  that  remark  lessened  by  what  is  farther  disclosed  by  the 
evidence — ^vis.  that  during  that  period  she  was  left  to  provide  for  herself  and  her 
children  by  letting  her  rooms  as  furnished  lodgings ;  and  that  their  son,  W.  J.  L 
Campbell,  although  still  a  lad,  was  allowed  to  remain  imprisoned  for  a  small  debt  for 
more  than  a  year. 

I  think,  therefore,  that  the  respondent  has  failed  to  prove,  bv  such  evidence  as  the 
law  requires,  that  the  position  of  his  grandmother  was  changed  from  concubinage  to 
marriage.  But  this  is  not  all.  I  further  think  that  it  is  proved  positively  that,  in 
truth,  no  marriage  ever  took  place  between  the  parties  except  the  simulated  one  in 
1781. 

We  are  carried  a  long  way  in  this  direction  by  the  statement  of  the  respondent 
himself  in  the  record,  that  he  "  is  unable  to  condescend  upon  the  date  of  the  marriage 
of  the  said  James  Campbell  and  Eliza  Maria  Blanchard,  his  wife,  but  they  were  lawfullr 
married.  They  were  so  previous  to  the  year  1785."  This  is  his  own  statement  in  the 
11th  article  of  his  condescendence.  And  what  is  the  import  of  this  statement  ?  It  is 
in  effect  an  avowal  by  himself  that  what  he  founds  upon  as  a  marriage  between  his 
grandparents  did  not  take  place  at  any  time  subsequent  to  the  end  of  the  year  1784. 
What  took  place  before  1785  could  not  have  taken  place  after  1784.  And  he  further 
avows  that  ne  does  not  know  that  it  took  place  even  in  the  year  1784,  or  when  it  took 
place. 

As  the  respondent  makes  this  judicial  statement  with  the  qualification  that  the 
marriage  whicn  he  says  took  place  prior  to  1785  was  a  lawful  one,  the  advocator  could 
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not  be  allowed  to  found  upon  that  statement  without  allowing  effect  to  be  given  to  the 
qualification,  unless  he  had  obviated  the  qualification  by  contrary  evidence.  But  he 
was  entitled  so  to  obviate  it  by  proving  that  any  marriage  prior  to  1785  was  not  a 
lawful  one.  He  has  clearly  proved  that  the  ostensible  marriage  in  1781  was  unlawful, 
and  that  any  marriage  prior  to  1 784  itself  would  also  have  been  so.  And  although  that 
evidence  by  itself  would  not  be  positive  proof  that  there  had  been  no  marriage  in  1784. 
yet  the  other  positive  proof  I  am  about  to  refer  to.  as  to  there  having  been  no  marriage 
subsequent  to  1781,  is  strongly  corroborated  as  to  the  greater  part  of  that  period  by 
this  statement  in  the  record. 

I  formerly  referred  to  the  statements  in  the  letters  of  the  respondent's  grandmother 
in  1807  as  an  element  in  the  proof  of  the  fact  of  the  cohabitation  having  commenced 
in  1781.  I  now  refer  to  the  fact  of  her  having  written  these  letters,  as  being  evidence 
of  the  fact  of  her  not  having  entered  into  any  other  marriage  with  him  subsequent  to 
that  date.  I  think  that  her  having  done  so  has  this  effect,  whether  her  statements  in 
these  letters  be  held  to  be  false  or  to  be  true.  Let  us  consider  these  two  alternatives 
separately. 

On  the  one  hand,  even  in  the  former  of  these  alternatives, — ^viz.  that  of  holding  her 
statements  in  these  letters  to  be  a  groundless  fabrication, — the  fact  of  her  having 
resorted  to  such  a  falsehood  could  not  reasonably  be  reconciled  with  the  theory  that 
she  had  afterwards  been  lawfully  married.  According  to  that  alternative,  two  things 
would  necessarily  have  to  be  assumed, — one,  that  no  such  celebration  of  marriage  as 
she  sets  forth  in  these  letters  did  truly  take  place ;  the  other,  that  at  some  time  after 
the  beginning  of  1784  a  lawful  marriage  had  been  actually  entered  into  between  Camp- 
bell and  her.  Now,  keeping  in  view  that  the  very  purpose  for  which  she  wrote  these 
letters  was  to  satisfy  the  parties  to  whom  they  were  addressed,  or  to  enable  them  to 
make  such  inquiries  as  would  satisfy  themselves  that  there  had  been  a  lawful  marriage 
between  Campbell  and  her,  and  that  a  pension  should  be  granted  to  her  as  his  widow, 
in  respect  of  his  services  as  an  ojfficer  in  tne  Breadalbane  Fencibles  from  1793  to  1796, — 
let  us  see  how,  according  to  these  assumptions,  she  would  have  been  supporting  that 
claim.  She  would  have  been  doing  so  not  only  by  entirely  ignoring  the  lawful  marriage 
into  which,  ex  hypothesis  she  had  entered  after  she  was  free  to  marry,  but  by  founding 
exclusively  upon  an  alleged  proceeding  which  had  never  taken  place,  and  was  a  baselees 
falsehood.  In  order  to  prove  her  status  as  the  widow  of  Campbell,  which  she  truly 
held  (according  to  this  hypothesis),  she  purposely  withheld  any  reference  to  her  actual 
lawful  marriage,  which,  on  being  inquiml  into,  would  have  supported  her  claim  for  a 
pension ;  and  she  founded  that  claim  on  an  alleged  proceeding  which  had  never  taken 
place,  and  an  inquiry  as  to  which  would,  as  she  knew,  have  Ted  not  only  to  the  rejec- 
tion of  her  claim,  but  likewise  to  her  being  convicted  of  having  [967]  fabricated  an 
atrocious  falsehood.  It  cannot  be  believed  that  she  would  have  been  guilty  of  conduct 
which,  besides  its  moral  guilt,  would  have  been  such  suicidal  folly. 

Then  take  the  other  alternative,  that  her  statement  in  these  letters  was  true  as  to  a 
marriage  (which  was  a  counterfeit)  between  Campbell  and  her  having  been  celebrated 
in  Edinburgh  in  1781,  and  still  the  question  arises—Why  did  she  found  her  claim  upon 
that  imposture,  if  in  point  of  fact  they  had,  at  some  time  subsequent  to  Ludlow's  death 
in  1784,  contracted  likewise  a  lawful  marriage  1  According  to  these  assumptions,  we 
would  have  to  believe  that  by  the  letters  in  question  she  supported  her  claim,  not  only 
by  entirely  ignoring  a  true  and  lawful  marriage,  which  (if  it  had  truly  taken  place) 
would  have  satisfactorily  established  her  claim, — bur  also  by  founding  it  exclusively 
upon  what  she  knew  to  be  a  mere  simulation  of  marriage,  an  inquiry  as  to  which  would, 
if  successfully  carried  out,  have  le<l  to  the  rejection  of  her  claim,  and  would  have,  more- 
over, brought  to  light  the  illicit  and  scandalous  character  of  her  original  connection 
with  Campoell.  It  is  also  incredible  that  she  would  have  been  guilty  of  such  gratuitous 
and  preposterous  folly.  Hence,  the  very  fact  that  she  did  found  her  claim  to  the  status 
of  Campbeirs  widow  exclusively  upon  the  simulated  marriage  in  1781,  with  all  these 
risks,  convinces  me  that  she  had  it  not  in  her  power  to  found  that  claim  upon  any  subse* 
quent  lawful  marriage  between  Campbell  and  her,  and  that  these  letters  cannot  fairly  be 
read  otherwise  than  as  avowals  by  her  that  she  had  no  marriage  to  foimd  upon,  other 
than  that  counterfeit  of  marriage  which  they  had  practised  before  they  went  to  America. 

This  conviction  is  strengthened  by  still  another  circumstance.  After  CampbeH's 
deatb  she  left  Scotland  and  returned  to  England.  She  there  discovered  her  son  by 
her  marriage  with  Ludlow,  whom  she  had  forsaken  in  his  childhood,  and  she  there 
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came  into  contact  with  several  of  Ludlow's  relatives,  who  were  taken  by  surprise  when 
she  thus  reappeared  after  she  had  long  been  held  by  them  to  be  **  lost."  And  as  she 
went  among  them,  assuming  the  status  of  the  widow  of  Campbell,  and  as  many  of 
them  who  were  then  still  aUve  in  that  locality  knew  that  any  lawful  marriage  \s\ih 
him  prior  to  1784  would  have  been  impossible,  it  was  of  the  utmost  importance  for  her 
that,  if  she  had  truly  been  married  to  him  after  she  had  become  free  to  do  so  by  the  death 
of  her  husband  in  1784,  she  should,  after  her  return  to  England,  have  announced  such 
marriage  as  what  entitled  her  to  the  status  she  had  assum^  of  being  his  widow.  But 
there  is  no  evidence  that  slie  ever  did  so.  On  the  contrary,  it  appears  that  even  after 
she  became  to  be  in  that  position  she  continued  to  refer  to  her  marriage  a^s  ha\'ing 
existed  while  she  was  in  America,  prior  to  1784.  Indeed,  it  was  after  she  had  so  gone 
to  England,  and  had  placed  herself  in  that  altered  position,  she  wrote  the  letters  to 
the  War  Office  and  to  Lord  and  Lady  Breadalbane,  stating  that  the  marriage  on  which 
she  founded  was  that  which  had  taken  place  before  she  went  to  America.  And  in  the 
proof  we  find  her  likewise,  after  her  return  to  England,  subsequent  to  Campbell's 
death,  continuing  to  refer  to  her  marriage  as  having  taken  place  before  her  return 
from  America.  The  witness  Mrs.  Small  (who  was  a  sister  of  the  respondent's  mother) 
states  that  she  knew  his  grandmother  in  London,  and  recollected  "  of  her  regretting 
that  she  had  lost  some  papers  which  would  have  been  of  use  to  her  as  a  soldier's  wife. 
Interrogated,  depones,  I  understood  the  papers  she  had  lost  related  to  her  marriage 
with  Campbell,  but  I  knew  nothing  of  that  marriage.  She  said  she  had  lost  the  papers 
with  baggage  when  she  was  abroad  somewhere.  I  think  she  said  she  had  been  in 
Halifax,  America."  And  as  she  thus — ^after  her  removal  to  England,  and  coming 
into  contact  with  m'embers  of  the  Ludlow  family,  who  knew  her  history — ^referred  to 
her  marriage  as  having  taken  place  anterior  to  her  return  from  America  in  1784. 
I  cannot  believe  that  there  had  truly  been  a  marriage  between  Campbell  and  her 
posterior  to  that  date,  to  which  she  could  have  referred  as  her  title  to  the  status  of  his 
widow.  And  considering  where  and  when  these  statements  were  made,  I  hold  them 
to  be  in  eflFect  avowals  by  her  that  there  had  been  no  marriage  between  Campbell  and 
her  subsequent  to  the  feigned  one  in  1781. 

The  result  is,  that  I  cannot  resist  the  conclusion  that  the  illicit  character  of  the 
connection  which  was  formed  by  the  respondent's  grandparents  remained  unchanged 
during  its  continuance,  and  that  they  never  were  lawfully  married. 

IV.  The  remaining  proposition  is,  that  William  J.  L.  Campbell,  the  son  of  that 
[968]  illicit  connection,  having  been  illegitimate,  the  succession  to  the  entailed  estates 
of  the  late  Marquess  of  Breadalbane  cannot  be  transmitted  through  him  to  the 
respondent.  The  presumption  in  favour  of  legitimacy,  although  it  also  is  a  strong  one, 
is  effectually  overcome  by  proving  that  the  parents  of  the  person  whose  legitimacy 
is  in  question  were  not  lawfully  married.  And  if  WilUam  J.  Lambe  Campbell  was 
illegitimate,  as  I  think  was  the  case,  there  is  a  fatal  flaw  in  the  pedigree  by  which 
the  respondent  seeks  to  connect  himself  as  heir  of  entail  to  the  late  Marquess  of 
Breadalbane. 

Before  concluding,  I  have  to  explain  that,  in  considering  this  case,  I  have  felt  that 
owing  to  the  lapse  of  time  since  the  date  of  the  facts  upon  which  the  decision  depend^, 
there  has  been  a  considerable  loss  of  evidence  to  both  the  parties.  The  party  to  whose 
disadvantage  that  loss  has  chiefly  operated  is  the  advocator,  upon  whom  the  onus 
lies  of  proving  clearly  that  the  cohabitation  of  parties,  with  habit  and  repute  as  husband 
and  wife,  although  it  commenced  more  than  eighty  years  ago,  was  of  illicit  origin. 
But  I  have  not  felt  myself  warranted,  in  the  face  of  the  long  cohabitation  of  these 
parties,  and  of  the  subsequent  prolonged  reputation  of  legitimacy  of  their  issue,  to 
dispense  with  complete  proof  of  the  illicit  origin  of  their  connection.  The  advocator, 
however,  has  entirely  succeeded,  as  I  think,  in  overcoming  that  disadvantage^  and 
in  proving  that  the  cohabitation  of  the  parties  was  originally  illicit,  and  with- 
out there  having  been  a  lawful  marriage  between  them.  On  the  other  hand, 
although  the  onus  of  proving  the  respondent's  allegation  that  the  ilUcit  connection 
wus  changed  into  marriage  during  the  subsequent  continuance  of  that  cohabitation 
was  incumbent  on  him,  yet  if  in  the  course  of  such  a  proof  there  had  been  any  nicdv- 
balanced  questions  of  conflicting  evidence,  the  effect  of  the  long  cohabitation  would 
have  turned  the  scale  in  his  favour.  But  no  instance  of  such  a  thing  occurs  in  the 
course  of  the  proof.  There  is  no  evidence  of  any  proceeding,  during  all  the  period  of 
the  continuance  of  the  connection,  which  was  of  the  nature  of  a  change  of  its  original 
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character.  And  not  only  do  the  respondent's  own  statements  on  the  record  make  it 
the  condition  of  his  case  that  no  such  change  took  place  posterior  to  the  year  1 784,  but 
further,  the  statements  left  by  his  grandmother,  under  her  hand,  followed  by  her 
subsequent  reference  to  her  marriage  after  she  ultimately  took  up  her  residence  in 
England,  satisfactorily  shew  that  there  never  was  such  a  change  subsequent  to  the 
simulated  marriage  in  1781. 

It  has  been  surmised  by  the  respondent  that,  as  some  papers  connected  with  the 
estate  of  Glenfalloch  were  placed  by  William  J.  L.  Campbell,  soon  after  he  succeeded 
to  that  estate,  in  the  hands  of  his  uncle,  John  Campbell  (the  advocator's  grandfather), 
it  is  possible  that  some  of  these  documents  might  have  proved  a  marriage  between  the 
respondent's  grandparents ;  and  that  these  documents  may  have  been  destroyed  by 
John  Campbell  or  by  liis  son,  the  advocator's  father.  I  do  not  think  we  are  war- 
ranted to  adopt  that  surmise.  In  the  first  place,  if  any  such  documents  had  existed, 
they  would  not  have  been  part  of  the  papers  of  the  Glenfalloch  estate,  which  alone 
were  so  placed  in  John  Campbell's  custody.  They  would  have  belonged  to  the 
respondent's  grandmother,  and  would  have  been  in  her  custody ;  and  it  does  not 
appear  that  she  confided  any  documents  belonging  to  her  to  John  Campbell.  On  the 
contrary,  there  is,  among  the  respondent's  written  evidence,  a  document  shewing 
that  she  was  far  from  being  on  such  a  confidential  footing  with  him.  I  refer  to  a 
letter  to  William  J.  L.  Campbell  himself  from  Miss  Ann  Butter  (who  aided  him  for 
some  years  in  various  ways),-  dated  10th  February  1812,  remonstrating  with  him 
against  his  having  intrusted  the  management  of  his  business  to  his  uncle  John,  and 
stating,  "  Go,  my  friend,  to  your  mother — ask  her  what  her  private  opinion  is  of  your 
uncle.  Well  did  her  and  your  poor  father  know  what  an  artful  man  he  was ;  and  be 
assured  he  must  have  his  own  reasons  for  wishing  to  manage  your  business."  It 
cannot  be  assumed,  therefore,  that  if  the  respondent's  grandmother  had  then  been 
in  poesession  of  credentials  establishing  the  contraction  of  a  marriage  between  Camp- 
bell and  her  in  or  after  1 784,  she  would  have  confided  the  keeping  of  these  credentials 
,to  a  third  party  whom  she  so  distrusted.  But  in  truth  no  such  documents  ever  existed, 
because  no  such  second  marriage  had  ever  taken  place  between  the  respondent's  grand- 
parents,— as  appears  from  the  evidence  already  referred  to. 

The  great  length  of  time  during  which  the  secret  was  kept  &a  to  the  guilty  origin 
[969]  of  the  connection  of  the  respondent's  grandparents  is  still  less  wonderful  than 
the  fact  that  it  has  at  last  come  to  light.  I  think  the  proof  discloses  what  probably  led 
to  the  discovery.  When  the  respondent's  grandmother  returned  to  England  and 
discovered  her  legitimate  son  Daniel  Ludlow,  he  appears  to  have  received  and  treated 
her  kindly,  and  to  have  assisted  to  educate  her  other  son  W.  J.  L.  Campbell  to  the 
medical  profession.  At  a  later  period,  after  the  latter  had  obtained  possession  of  the 
estate  of  Glenfalloch,  he  took  up  his  residence  at  Moness  in  Perthshire,  and  he  was 
visited  there  by  his  lialf-brother  Daniel  Ludlow.  There  is  evidence  of  such  a  visit  in 
1831.  The  appearance  in  Scotland  of  an  elder  brother  of  W.  J.  L.  Campbell,  with  the 
name  of  Ludlow,  must  have  been  startUng  to  the  other  branches  of  the  old  (Glenfalloch 
family;  and  that  event,  taken  in  connection  with  the  former  obstinate  refusal  of  James 
Campbell  to  give  any  information  as  to  the  connections  of  his  ostensible  wife,  could 
scarcely  have  failed  to  excite  surmises  that  there  was  something  requiring  explanation 
as  to  her  conjugal  relations.  And  the  succession  to  the  Breadalbane  estates  in  1862 
having  opened  to  the  heir-male  of  old  Glenfalloch,  that  was  a  sufficient  stimulus  to  the 
junior  branch  of  the  family  to  make  an  investigation  into  that  mystery ;  and  the  truth, 
as  I  think,  has  been  brought  to  light.  In  my  opinion,  therefore,  the  claim  of  the  advo- 
cator has  been  established,  and  ought  to  be  sustained,  and  that  of  the  respondent  ought 
to  be  dismissed. 

Lord  Deas. — This  is  a  competition  for  the  succession  to  the  entailed  estates  of 
Breadalbane  and  Inverarderan.  The  competing  parties  are,  upon  the  one  hand, 
Mr.  Campbell  of  Glenfalloch,  and,  upon  the  other,  Mr.  Campbell  of  Boreland,  whom 
we  distinguish,  briefly  and  conveniently,  as  Glenfalloch  and  Boreland.  It  is  quite 
unnecessary  to  enter  into  any  genealogical  detail,  because  the  case  really  turns  upon 
the  question  whether  Glenfalloch 's  father  was  or  was  not  legitimate  ? — in  other  words, 
whether  Glenfalloch 's  paternal  grandfather  and  grandmother.  Captain  James  Camp- 
bell and  Eliza  Maria  Blanchard,  were  or  were  not  lawfully  married  persons,  husband 
and  wife  of  each  other  1  If  they  were  so,  Glenfalloch  is  entitled  to  succeed.  If  they 
were  not  so,  then,  admittedly,  Boreland  is  entitled  to  succeed. 
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In  entering  upon  this  question  it  is  necessary  to  bear  in  mind  that  it  arises  in  a 
service  of  heirs,  in  the  course  of  which  it  frequently  happens  that  facts  have  to  be 
inquired  into  beyond  living  memory ;  so  that,  from  things  which  are  satisfactorily 
ascertained,  we  must  infer  others  which  cannot  now  be  ascertained  except  by  in- 
ference. For  instance,  the  marriage  of  remote  ancestors  may  often  be  presumed 
from  circumstances,  without  proof  of  actual  marriage,  and  it  is  peculiarly  reasonable 
to  admit  such  a  presumption  m  Scotland,  where  there  may  be  a  perfectly  lawful  mar- 
riage without  ceremony  of  any  kind,  writing,  witnesses,  or  record 

In  the  present  competition  it  is  not  disputed  in  argimient  that  Glenfalloch's  father 
— William  John  Lambe  Campbell — was  the  eldest  son  of  Captain  James  Campbell 
and  Eliza  Maria  Blanchard.  But,  his  legitimacy  being  disputed,  Glenfalloch  r^ers, 
in  support  of  it,  to  the  retour  of  his  father's  service,  expede  in  1812,  by  which,  upon 
the  footing  that  he  was  the  eldest  lawful  son  of  Captain  James  Campbell  and  Eliza 
Maria  Blanchard,  he  was  found  to  be  the  heir  to  the  Glenfalloch  estate,  which  he  could 
not  have  been  if  he  had  been  illegitimate.  Glenfalloch  also  refers  to  the  fact— which 
is  not  disputed — that  this  service  was  carried  through  by  the  aid  and  under  the  direct 
superintendence  of  Boreland's  grandfather,  one  of  the  ancestors  through  whom  Bore- 
land  claims  in  this  competition,  and  who  would  have  been  himself  the  heir  to  the  Glen- 
falloch estate  if  Glenfalloch's  father  had  not  been  legitimate.  Glenfalloch  fuither 
refers  to  the  fact,  that  upon  the  titles  made  up  to  the  Glenfalloch  estate,  in  virtue 
of  this  service,  by  crown  charter  and  infeftment  in  1812,  his  father  possessed  the 
Glenfalloch  estate  till  his  death,  thirty-eight  years  afterwards,  in  June  1850,  when  Glen- 
falloch himself  succeeded  to  that  estate,  and  made  up  titles,  upon  which  he  is  still  in 
possession  of  it ;  and  he  adds,  what  is  likewise  undisputed,  that  during  all  that  period, 
down  to  the  commencement  of  this  competition  in  1863,  his  father's  le^timacy  was 
never  challenged,  and  that,  on  the  contrary,  in  the  various  important  legad  proceedings 
taken,  from  time  to  time,  both  by  the  first  Marquess  and  by  the  late  Marquess  of 
Breadalbane,  to  constitute  improvement  debts,  &c.,  under  the  entail  statutes,  between 
1817  and  1862,  Glenfalloch  and  his  father  were  successively  called  as  the  [970]  ^^ 
next  in  succession  (failing  direct  descendants  of  the  then  possessors)  to  the  estates 
now  in  dispute — all  upon  the  footing  of  the  legitimacy  of  Glenfalloch  *s  father,  which 
had  thus  been  unchallenged  for  upwards  of  Sty  years  after  the  date  of  his  serrice 
as  heir  to  the  Glenfalloch  estate,  and  for  seventy-six  years,  or  thereby,  after  the  date 
of  his  birth. 

It  will  not,  I  think,  be  doubted  that,  according  to  our  practice  in  services  of  heiis, 
the  facts  thus  referred  to,  and  founded  on  by  Glenfalloch,  would,  if  nothing  were 
proved  on  the  other  side,  be  abundantly  sufficient  to  establish  his  father's  legitimacy, 
without  the  necessity  of  proof  of  the  actual  marriage  of  Captain  James  Campbell  and 
Eliza  Maria  Blanchard,  which,  from  the  probable  remoteness  of  its  date,  would,  in 
that  case,  be  presumed. 

But,  in  the  case  before  us,  there  is  matter  proved,  on  the  other  side,  of  very  giwt 
importance.  It  is  proved  that,  at  the  commencement  of  the  cohabitation  (which 
was  afterwards  continuous)  between  Captain  James  Campbell  and  Eliisa  Mam 
Blanchard,  she  was  the  lawful  wife  of  Christopher  Ludlow,  a  medical  practitioner, 
apothecary,  and  grocer  in  Chipping-Sodburv,  in  Gloucestershire,  in  England,  and  that, 
in  or  about  January  1781,  she  eloped  from  her  husband's  house  with  James  CampbclL 
then  a  lieutenant  in  the  40th  regiment  of  foot,  of  which  a  recruiting  party,  under 
his  conmiand,  was  at  that  time  stationed  at  Bristol,  some  five  or  ten  miles  distant; 
that,  in  June  1782,  James  Campbell  sailed  from  England  with  a  party  of  recruits 
to  join  his  regiment  at  Halifax  in  America,  where  he  landed  in  September  of  that  vear ; 
that  Eliza  Maria  Blanchard  lived  and  cohabited  with, him  during  the  fifteen  months, 
or  thereby,  that  he  remained  there,  and  thereafter  returned  with  him  to  Plymouth, 
where  they  arrived  on  the  15th,  and  landed  on  the  27th  Februarv  1784,  she  bang 
entered  in  the  ship's  books  as  his  wife ;  and  that  Christopher  Ludlow,  her  husband, 
survived  till  20th  January  1784 — having  died  only  a  few  weeks  before  the  parties 
thus  returned  to  England. 

All  this  is  clearly  proved.  But  there  are  some  other  facts  which,  although  con- 
troverted on  the  part  of  Glenfalloch,  are,  I  think,  also  sufficiently  established.  1  think 
it  is  the  fact  that  a  marriage  ceremony  was  performed  between  James  Campbell  and 
Eliza  Maria  Blanchard  in  Edinburgh,  by  Mr.  M*Gregor,  thefminister  of  the  Gaelic 
congregation  there,  in  September  1781;  that  Elisa  Maria  Blanchard  either  joined 
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James  Campbell  in  America,  shortly  after  his  arrival,  or,  what  is  more  probable, 
accompanied  him  there  in  the  character  of  his  wife ;  and  that,  at  all  events,  the 

Erties  cohabited  together  in  America  as  husband  and  wife — were  understood  to 
such — returned  to  England  in  the  same  professed  character,  and  resided  generally 
there — still  with  the  same  repute — for  about  nine  years  thereafter,  till  they  came  to 
live  permanently  in  Scotland  early  in  1793. 

It  is  not  at  all  incredible,  to  my  mind,  that  the  parties  should  have  gone  through 
some  such  marriage  ceremony  as  is  said  to  have  been  performed  between  them  in 
September  1781.  There  was  no  want  of  opportunity  for  their  doing  so,  if  they  desired 
it.  James  Campbell  was  undoubtedly  in  Edinburgh  with  some  of  his  recruiting  party 
in  September  1781,  and  he  had  been  stationed  for  the  previous  five  or  six  months 
in  Glasgow.  It  is  more  probable  than  otherwise  that  Eliza  Maria  Blanchard  would 
be  along  with  him.  Her  account  of  the  marriage  ceremony,  in  her  letter  of  1807, 
coheres  well  together,  and,  upon  the  whole,  I  do  not  doubt  that  it  is  substantially 
correct. 

Of  the  admissibility  of  that  letter  as  evidence,  whatever  weight  may  be  attached 
to  it,  I  can  entertain  no  doubt.  The  law  of  Scotland  allows  what  had  been  said  by  a 
person  now  dead  to  be  proved  (quantum  valeat)  and,  a  fortiori^  it  allows  what  such 
deceased  person  wrote  to  be  proved  by  production  of  the  writing  itself.  There  may 
be  exceptions  to  this  general  rule,  but  these  must  depend  upon  specialties  which  do 
not  occur  here.  On  the  contrary,  in  a  service  of  heirs,  the  remote  nature  of  the  inquiry 
may  often  render  scraps  of  writing  important,  which,  in  other  circumstances,  would 
scarcely  be  admissible  in  evidence  at  all.  If  there  appears  to  have  been  a  motive  why 
the  deceased  person  should  either  write  falsely  or  speak  falsely,  that,  of  course,  will 
be  considered  in  weighing  the  evidence,  but  it  will  not,  I  think,  in  the  general  case, 
render  the  writing  inadmissible. 

As  to  the  ostensible  footing  upon  which  the  parties  lived  in  America  I  really  can 
entertain  no  doubt.  Colin  Campbell's  letter  from  Glasgow  of  7th  September  1783, 
addressed  to  his  brother  Duncan  in  Jamaica,  bears — "  I  had  a  long  letter  from 
[971]  James  lately,  from  Halifax.  He  and  Mrs.  Campbell  were  both  well.  He  does 
not  mention  having  any  increase  in  his  family,  and,  for  anything  I  know,  they  con- 
sist of  no  more  than  himself  and  his  wife,  who  I  never  saw,  but  she  is  exceeding  well 
spoke  of." 

After  what  I  have  said  of  Ehza  Maria  Blanchard's  letter  of  1807, 1  need  not  say 
that  I  hold  this  letter  to  be  admissible  in  evidence.  A  better  example,  indeed,  could 
not  be  desired  of  how  the  light  would  be  excluded,  in  matters  of  family  history,  if  such 
documents  were  to  be  rejected. 

This  letter  of  Colin's  shews  three  things — 1st,  That  James  had  represented  Eliza 
Maria  Blanchard  (for  no  one  doubts  she  is  meant  by  Mrs.  Campbell)  to  his  brother 
Colin,  and  through  him  to  the  Glenfalloch  family  generally,  as  his  wife ;  2d,  That 
this  representation  extended  back  to  such  a  period  that  there  might  have  been  a  child 
of  the  alleged  union — that  is  to  say,  back  to  a  period  close  upon  the  time  when  James 
Campbell  arrived  in  America ;  and  3d,  That  the  same  representation  had  been  made, 
and  assumed  to  be  correct,  in  America,  for  CoUn  says  "  she  is  exceeding  well  spoke  of," 
— meaning  at  Halifax,  where  CoUn  would  naturally  have  correspondents,  having 
himself  omy  left  that  place  recently  before  his  brother  had  arrived  there.  This  seems 
to  me  satisfactorily  to  meet  the  conjecture  that  there  might  have  been  recruits  with 
the  regiment  in  America  from  the  neighbourhood  of  Bristol  who  had  heard  of  the 
elopement,  for  either  this  had  not  been  the  case,  or  the  identity  of  the  lady,  after  an 
interval  of  time,  had  not  been  traced.  The  import  of  Colin's  letter  on  this  point  is 
confirmed,  I  think,  by  the  undoubted  fact,  that,  within  about  a  year  after  the  date  of 
that  letter,  Eliza  Maria  Blanchard  was  allowed  to  embark,  and  to  come  home  in  a 
Government  transport,  at  the  public  expense,  as  the  wife  of  James  Campbell,  which 
is  inconsistent  with  the  supposition  that  within  the  preceding  fifteen  months,  or 
thereby,  which  formed  the  whole  period  of  their  residence  in  America,  the  parties 
had  be^Bn  understood  to  be  living  together  as  man  and  mistress. 

Then,  as  regards  the  nine  years,  or  thereby,  between  the  date  when  the  parties 
returned  to  England  and  the  time  when  they  came  to  settle  in  Scotland,  there  are 
no  grounds  for  supposing  that  they  represented  themselves,  or  were  regarded,  otherwise 
than  as  husband  and  wife.  Three  children  were  bom  to  them  during  that  period, 
all  of  whom  appear  to  have  been  baptised  in  England  as  legitimate.    Unquestionably, 
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the  eldest  of  them,  "  Elifa  Marlborough,"  was  expressly  so  baptised,  for  she  is  entered 
in  the  register  of  baptisms  at  Devonport,  under  date  30th  May  1785,  as  *"  daughter 
of  James  and  Eliza  Maria  Campbell,"  the  father  being  designed  as  "  late  in  the  40th 
regiment."  That,  after  the  parties  returned  to  England,  the  Glenfalloch  family  con- 
tinued to  regard  them  as  married  persons  is  dear  from  the  memorandum  of  Decemher 
1786,  in  which  old  Glenfalloch  refers  to  his  son  James's  "  present  wife,"  obviously 
meaning  Eliza  Maria  Blanchard.  He  expresses  himself  dissatisfied  that  he  had  re- 
ceived no  information  from  James  as  to  his  wife's  family  or  connections,  but  he 
expresses  no  doubt  whatever  that  she  was  his  wife. 

The  case  we  have  to  deal  with  must  therefore  be  taken,  I  think  (whatever  the 
legal  results  of  so  taking  it  may  be),  as  a  case  in  which,  from  the  date  of  the  elopement 
downwards  till  the  parties  came  to  settle  in  Scotland  in  the  beginning  of  1793,  they 
had  cohabited  together,  and  had  been  generally  understood  to  be  husband  and  wife. 
For  the  first  three  of  these  years  the  parties  were  undoubtedly  living  in  adultery,  and 
I  am  not  disposed  to  questioi^  that  the  legal  effect  of  that  fact  being  established  in 
evidence  is,  so  far,  to  displace,  in  the  first  instance,  the  presumption  of  marriage  arising 
from  the  unopposed  service  of  Glenfalloch 's  father  in  1812,  and  the  repute  of  legitimacy 
which  preceded  and  followed  that  service,  as  to  make  it  incumbent  on  Glenfalloch— 
which  it  would  not  have  been  otherwise — ^to  adduce  reasonable  evidence,  in  addition 
to  the  inference  to  be  drawn  from  his  father's  reputed  legitimacy,  that  his  father's 
parents  had  really  become  married  persons,  husband  and  wife  of  each  other,  subsequent 
to  the  death  of  Christopher  Ludlow  in  January  1784. 

Between  that  event,  however,  and  the  death  of  James  Campbell  in  October  1806, 
there  intervened  a  period  of  twenty-two  and  a  half  years,  during  which  I  entertain 
no  doubt  that  these  parties  were  free  to  marry  if  they  chose.  Whether  [972]  it  would 
have  been  expedient  that  the  common  law  or  the  statute  1600,  c.  20,  should  have  made 
it  absolutely  unlawful,  under  all  circumstances,  for  an  adulterer  and  adulteress  to 
marry,  is  a  question  we  are  not  called  upon  to  consider.  It  is  enough  for  us  that  such 
is  not  the  law,  and  upon  that  point  I  think  it  unnecessary  to  dwell. 

Neither  do  I  entertain  any  doubt  that  James  Campbell  must  be  held  to  have  T^ 
tained,  till  his  death,  his  Scotch  domicile  of  origin  ;  so  that,  if  there  was  a  lawful 
marriage  between  him  and  Eliza  Maria  Blanchard,  it  is  of  no  moment  whether  the 
birth  of  Glenfalloch 's  father  (which  was  unquestionably  subsequent  to  Ludlow's  death), 
took  place  before  or  after  that  marriage,  as  the  Scotch  law  of  legitimation  per  svhsemiens 
matrimonium  applies,  and  this  equally  whether  the  birth  was  in  Scotland  or  in  England, 
a  fact  which  the  proof  does  not  satisfactorily  solve,  but  which  is  rendered  immaterial 
by  the  authoritative  judgment  in  the  case  of  Macdowall,  decided  in  the  House  of  Lords, 
10th  August  1840  (1  Rob.  Ap.  474),  which  settles  that  question. 

If  it  were  to  be  held  that  the  parties  had  intermarried  after  Ludlow's  death,  but 
that  they  did  not  know  whether  he  was  dead  or  alive,  a  novel  and  important  question 
would  arise  whether,  as  Lord  Moncreiff  suggested  in  Lapsley's  case,  the  consent  was 
to  be  held  a  conditional  consent,  which  could  not  make  marriage,  or  whether,  so  far 
as  the  parties  were  concerned,  that  consent  was  unconditional,  although  something 
they  had  no  control  over,  and  could  not  ascertain,  might  possibly  prevent  that  coneent 
from  being  legally  effectual.  It  may  be  Siiid  to  be  a  condition  in  every  case  that  the 
parties  shall  turn  out  to  have  been  free  to  intermarry ;  but  the  possibihty,  or  even 
probability,  that  there  may  exist  an  impediment,  not  at  the  time  ascertained,  will  not 
necessarily,  in  all  cases,  make  the  consent  conditional,  if  the  impediment  does  not 
actually  exist.  I  do  not,  however,  go  into  any  question  of  this  kind  here,  because  I 
cannot  suppose  that  the  parties  lived  for  nine  years  in  England  after  Ludlow's  death 
without  the  fact  of  his  death  coming  to  their  knowledge.  That  fact  had  been  puUished 
in  the  Bristol  Journal  of  31st  January,  and  in  the  Bath  Chronicle  of  5th  February 
1784,  the  latter  date  being  just  ten  days  before  the  parties  arrived  in  Plymouth 
docks  from  America.  It  is  inconceivable  that  Eliza  Maria  Blanchard  would  make  no 
inquiry  for  nine  years  into  a  fact  so  deeply  interesting  to  her,  and  which  she  might 
easily  ascertain  in  many  wajrs  without  revealing  her  own  history  or  identity,  even  if 
the  tact  did  not  at  once  or  accidentally  come  to  her  knowledge.  Moreover,  it  must  he 
remembered  that  the  question  whether  the  parties  knew  of  Ludlow's  death,  is  one  of 
many  things  which  have  been  thrown  into  obscurity  by  the  delay  in  bringing  this 
challenge  of  their  son's  legitimacy.  In  my  opinion,  the  legal  consequence  of  that 
delay  is  to  cast  the  balance,  in  dvhio,  against  Boreland,  and  to  prevent  him  from 
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demanding  that  we  shall  adopt  improbable  suppositions,  simply  because  his  adversary 
cannot  now  adduce  positive  evidence  to  the  contrary. 

It  is  true,  as  was  ably  argued  by  the  Lord  Advocate,  that  the  succession  now  in 
dispute  did  not  open,  and  consequently  could  not  have  been  claimed,  till  1862.  But 
the  succession  to  the  Glenfalloch  estate  opened  in  1812,  and  that  involved  the  question 
of  legitimacy  of  Glenfalloch 's  father  equally  as  the  present  succession  does,  and  between 
the  very  same  parties,  or,  what  is  the  same  thing,  the  representatives  of  the  same  parties. 
In  1812  Eliza  Maria  Blanchard  was  alive.  Before  that  time,  and  apparently  within 
a  year  or  two  after  James  Campbell's  death,  we  find  her  in  personal  communication 
with  her  son,  Daniel  Ludlow,  in  London.  It  woidd  therefore  have  been  easy  in  1812 
to  have  ascertained  whether  the  knowledge  she  thus  acted  on  almost  immediately 
after  James  Campbeirs  death  had  or  had  not  been  familiar  to  her  in  his  lifetime.  Many 
other  facts  of  deep  importance,  now  lost  or  obscured,  must  then  also  have  been  easily 
ascertainable.  John  Campbell — the  Boreland  of*  that  day — obtained  possession,  in 
1812,  of  all  the  Glenfalloch  papers,  which  came  afterwards  into  the  possession  of  his 
son,  Charles  William,  father  of  the  present  Boreland,  whose  mother  depones  that  her 
husband,  Charles  William,  communicated  to  her  "the  secret"  or  suspicion  of  the  late 
Glenfalloch 's  illegitimacy  shortly  after  their  marriage  in  1832.  It  is  difficult  to  suppose 
that  Charles  William  could  have  known  anjrthing,  either  from  the  family  papers  or 
otherwise,  of  what  is  called  "  the  secret "  which  was  not  known  to  his  father,  John, 
who  was  contemporary  with  the  events,  having  been  himself  marriageable  and  married 
in  [973]  1788,  and  having  survived  till  1823.  But  if  John  knew  of  any  secret  or 
suspicion  connected  with  his  nephew's  legitimacy,  it  is  presumable  that  he  also  knew 
of  sufficient  answers  to  it,  which  would  have  been  forthcoming  in  1812,  otherwise  he 
would  have  himself  claimed  the  Glenfalloch  estate,  in  place  of  signing  and  carrying 
through  his  nephew's  claim  of  service,  in  the  capacity  of  his  nephew's  factor  and 
commissioner,  rather  officiously,  as  was  thought  by  some,  and  particularly  by  his  wife's 
sister.  Miss  Butter,  who  describes  him  (it  is  to  be  hoped  uncharitably)  as  an  "  artful 
man,"  who  must  have  had  "  his  own  reasons  "  for  wishing  to  manage  his  nephew's 
business.  Assuming  that  he  knew  of  no  such  "  secret "  as  his  son  is  said  to  have  talked 
of  some  thirty-four  years  ago,  there  still  remains  the  observation  that  the  conduct  of 
John  of  Boreland  in  1812,  and  the  subsequent  acquiescence,  were  calculated  to  lull 
the  Glenfalloch  family  into  security  upon  the  subject  of  Glenfalloch's  father's  legitimacy, 
and  to  satisfy  them  that  the  time  had  gone  by  when  it  was  necessary  either  to  seek 
after  or  to  preserve  evidence  upon  a  point  which  had  been  judicially  ascertained  with 
the  sanction  of  the  only  party  who  had  an  interest  to  have  disputed  it. 

Legally,  as  well  as  morally,  therefore,  I  think  it  must  be  inferred  that  James 
Campbell  and  Eliza  Maria  Blanchard  knew  when  they  came  to  Scotland  that,  if  not 
already  married,  they  were  free  to  do  so.  The  only  question  in  that  view  is,  did  they, 
when  in  Scotland,  consent  to  hold  each  other  as  husband  and  wife  ? 

I  am  humbly  of  opinion  that  it  is  sufficiently  proved  that  they  did  so — 1st,  by 
cohabitation  and  habit  and  repute  ;  and  2d,  by  written  acknowledgments. 

These  are  two  distinct  modes  known  to  the  law  of  Scotland  of  proving  marriage, 
although,  from  their  very  nature,  the  one  may  strengthen  the  other  ;  and  when  both 
concur,  as  1  think  they  do  in  this  ciise,  it  is  unnecessary  to  rest  upon  either  of  them 
separately. 

Much,  however,  of  the  argument  for  Boreland  proceeds  upon  the  assumption  that 
the  written  acknowledgments  can  only  be  used  against  him  as  incidental  to  the  plea 
of  cohabitation  and  habit  and  repute,  and  although  I  question  the  soundness  of  that 
view,  and  shall  state  my  reasons  for  doing  so,  I  shall  not  rest  my  opinion  upon  any  other 
or  less  favourable  footing  for  Boreland. 

The  leading  fact  relied  on  by  Boreland  is,  that  the  cohabitation  and  habit  and  repute 
began  when  the  parties  were  living  in  adultery.  That  fact,  as  I  have  said,  is  proved, 
and  the  important  question  to  be  considered  is  its  legal  effect, — 1st,  Does  it  render 
proof  of  marriage  by  cohabitation  and  habit  and  repute,  after  the  mrties  became  free 
to  marry,  incompetent  1  or  2d,  Does  it  entirely  or  permanently  displace  that  proof  1  or 
3d,  Does  it  merely  afford  an  element  (although  no  doubt  an  impoitant  element)  to  be 
taken  into  view  along  with  that  proof,  and  with  the  whole  facts  and  circumstances,  in 
considering  whether  marriage  is  established  ? 

I  adopt  this  last  proposition,  and  I  shall  state  the  grounds  on  which  I  do  so.  I  shall 
then  state  the  grounds  on  which  I  think  the  proof,  when  so  considered,  sufficient. 


966  CAMPBELL  V,  CAMPBELL  [1866]       IV.  MACPHEBflOK,  971 

Ab  to  the  inoompetency,  nobody  disputes  the  trite  rule  that,  with  us,  consent,  and 
consent  alone,  makes  marriage.  What  are  popularly  called  the  different  modes  of  con- 
tracting marriage  are  truly  only  different  modes  of  proving  marriage.  There  is  but 
one  m<x[e  of  contracting  marriage  in  Scotland,  and  that  is  oy  mutiial  consent.  It  is 
not  necessary  that  the  consent  should  be  expressed  It  may  be  tacit  or  implied.  Stair 
and  Erskine  both  say  so,  and  the  doctrine  is  familiar — (Stair,  i.  4,  6  ;  Erskine,  i.  6, 5). 
A  mutually  assenting  state  of  mind,  in  whatever  way  communicated  by  the  one  party 
to  the  othei^-whether  by  words  or  acts,  or  sometimes  even  by  silence — if  clearly  under- 
stood, is  what  makes  marriage.  In  many  cases  the  law  will  not  allow  a  man  to  say  that 
he  did  not  mean  what  his  words  or  acts  plainly  indicated.  That  princi|Je  is  not  confined 
to  what  we  call  regular  marriages.  A  strong  instance  to  the  contrary  is  the  effect  of 
promise  subsequente  copula.  But  in  no  case  is  anything  more  requisite  than  satisfactory 
evidence  of  an  assenting  state  of  mind,  mutually  understood.  A  regular  marriage 
ceremonv  has  no  advantage  over  the  most  informal  marriage,  except  in  affording 
greater  faciUties  for  proving  and  preserving  evidence  of  the  mental  assent  in  which 
marriage  consists.  It  appears  to  me  to  follow  that,  wherever  parties  are  free  to  inter- 
marry, it  must  be  competent  to  prove  the  marriage  by  any  of  the  modes  of  proof  recog- 
nised by  the  law  of  Scotland.  Cohabitation,  with  habit  and  repute,  is  one  of  these 
[974]  niodes,  the  effect  of  which  is  not  merely  to  raise  a  presumption  of  marriage  till 
the  contrary  shall  be  shewn,  as  I  rather  suppose  to  be  its  effect  in  England,  but  to  prove 
marriage  as  a  fact,  which,  when  judicially  found,  cannot  afterwards  be  controverted, 
any  more  than  if  the  proof  had  been  of  marriage  in  facie  ecdesicB.  To  hold  that  proof 
of  marriage  by  cohabitation,  with  habit  and  repute,  can  never  be  sufiScient  where  the 
cohabitation  and  repute  commenced  in  adultery,  would  just  be  practically  to  hold  that 
such  proof  of  marriage  is,  in  such  a  case,  incompetent.  I  know  of  no  principle  aod  no 
authority  for  the  proposition  either  in  the  one  of  these  forms,  or  in  the  other. 

Accordingly,  in  the  able  and  judicious  printed  argument  for  Boreland,  it  is  not 
contended  that  the  effect  of  the  adulterous  cohabitation  and  relative  repute  is  to  exclude 
either  the  competency  or  the  practicability  of  proving  marriage  by  cohabitation  and 
habit  and  repute.  The  contention  simply  is,  "  that,  in  respect  of  the  adulterous  origin 
of  the  connection,  the  onus  lies  on  the  respondent  to  prove  a  lawful  marriage  posterior 
to  the  death  of  Christopher  Ludlow  " — (Advocator's  Case,  p.  117). 

I  do  not  object  to  take  the  case  upon  the  footing  here  suggested,  subject  to  tlie 
explanation  that,  before  forming  an  opinion  as  to  whether  the  respondent  has  discharged 
himself  of  any  onus  thus  laid  on  him,  we  are|to  take  into  view  the  whole  history  of  the 

Egirties,  including  the  elopement — the  cohabitation  and  repute  before  as  well  as  after 
udlow's  death — the  characters  and  feelings  of  the  parties,  so  far  as  these  can  be  gathered 
from  that  history — the  long  period  which  has  elapsed  of  unchallenged  legitimacy— and, 
in  short,  the  whole  facts  and  circumstances  developed  by  the  evidence  on  both  sides. 
It  may  be  that,  when  so  considered,  the  evidence  shall  be  found  insufficient  to  establish 
marriage ;  but  that  is  a  question,  not  of  law  or  legal  presumption,  but  a  question  of 
evidence,  to  be  considered  with  the  aid  of  sound  sense  and  knowledge  of  the  world ;  and 
so,  I  think,  it  is  fairly  dealt  with  and  discussed  in  the  printed  case  for  Boreland. 

But  although  we  are  to  form  our  conclusion  upon  the  whole  evidence,  that  does 
not  make  it  useless  to  consider  what  would  have  been  the  effect  of  the  proof  of  cohabita- 
tion and  habit  and  repute,  if  it  had  stood  alone. 

Upon  that  point  I  do  not  apprehend  there  either  is,  or  well  could  be,  any  difference 
of  opinion,  and  it  is  therefore  the  less  necessary  to  enlarge  upon  it.  A  stronger  case  of 
cohabitation  and  habit  and  repute,  during  the  thirteen  and  a  half  years  and  upwards 
that  the  parties  Hved  in  Scotland,  viz.  from  early  in  1793  to  James  Campbell's  death 
in  1806 — cannot  well  be  figured.  The  proof  applicable  to  that  period  presents  every 
ingredient  material  in  establishing  marriage  by  cohabitation  and  habit  and  repute, 
according  to  the  law  of  Scotland.  I  do  not  understand  it  to  be  contended,  on  the  part 
of  Boreland,  that  if  he  had  nothing  to  set  against  that  proof,  he  could  expect  to  succeed 
in  this  competition.    But  he  foun^ — 

1st.  Upon  the  marriage  ceremony  of  September  1781. 

2d.  Upon  the  deception  practised  by  the  parties,  and  consequent  false  repute  raised 
by  them  in  America,  where  the  jparties  Hved  together  in  adultery. 

3d.  Upon  the  absence,  which  he  says  there  is,  of  any  change  of  conduct  to  mark  a 
change  in  the  nature  of  their  connection,  which,  being  illicit  in  its  origin,  must,  it  is 
contended,  be  presumed  to  have  continued  illicit  to  the  end. 
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The  marriage  ceremony  of  1781  has  never  appeared  to  me  to  be  of  much  importance, 
one  way  or  other.    I  can  easily  understand  how  the  lady  should  have  desired  some 
sort  of  marriage  certificate,  which  she  could  shew  on  board  ship,  if  necessary,  to  enable 
her  to  go  out  with  James  Campbell  as  his  wife  to  America,  where  his  regiment,  which 
he  had  left  there,  was  stationed,  and  where  he  might  at  any  time  be  called  upon  to 
rejoin  it.    I  can  even  understand  how  she  might  impose  upon  herself  by  the  notion 
that  a  religious  ceremony,  which  was  all  that  could  be  had  in  the  meantime,  might 
alleviate  the  guilt  it  really  served  to  aggravate.     But  be  this  as  it  may,  the  important 
observation  is,  that  so  far  as  we  can  see,  this  marriage  ceremony  never  became  known 
either  to  the  Glenfalloch  familv,  or  to  others,  in  James  Campbell's  lifetime,  and  conse- 
quently could  not  have  been  the  foundation  of,  or  had  anything  to  do  with,  the  habit 
and  repute  in  Scotland  which  we  are  now  considering.    The  Glenfalloch  family,  no 
doubt,  oelieved  the  parties  to  have  been  married  as  early,  at  all  events,  as  the  date  of 
CoUn*B  letter,  in  September  1 783.    But  that  belief  was  in  no  way  connected  with  the 
Edinburgh  ceremony,  [975]  of  which  he  and  the  other  members  of  the  family  appear 
to  have  been  entirely  ignorant.    It  is  obvious  enough,  from  old  Glenfalloch's  memor- 
andum of  December  1786,  that  James  Campbell  had  given  his  father's  family  no  clue 
whatever  to  the  history  of  his  acquaintance  and  marriage  with  Eliza  Maria  Blanchard  ; 
for  what  his  father  complains  of,  in  that  memorandum,  is  that  James  had  "  all  along 
declined  giving  any  further  account  of  her  than  that  she  is  his  wife."    Neither  is  there 
anything  in  the  documents  connected  with  the  application  to  the  War  OflBce  for  the 
penfflon,  in  1807,  to  indicate  that  Lord  or  Lady  Breadalbane  had  been  informed,  in 
James  Campbell's  lifetime,  of  the  marriage  ceremony  of  September  1781.    The  fact 
that  there  had  been  such  a  ceremony  seems  to  have  been  revealed,  for  the  first  time,  in 
Eliza  Maria  Blanchard 's  letter  to  the  War  Office  of  23d  June  1807.    And  it  is  somewhat 
remarkable  that,  although  she  mentioned  that  ceremony  in  her  letter,  of  the  same  date, 
to  Lord  Breadalbane,  and  the  form  of  certificate  issued  by  the  War  Office  required  a 
specification  of  the  date  of  the  marriage,  Lord  Breadalbane's  certificate  simply  certified 
**  that  I  have  reason  to  believe  that  the  bearer,  Mrs.  Campbell,  is  wife  of  the  late  Captain 
James  Campbell,  quartermaster  to  the  1st  battalion  of  the  Breadalbane  Feneibles," 
which  looks  more  like  a  certificate  granted  in  reliance  upon  the  habit  and  repute  than 
upon  anything  else.    Even  Eliza  Maria  Blanchard  herself,  when  she  came  to  depone 
"  that  she  was  lawfully  married  to  James  Campbell,"  assigned,  in  her  oath,  no  date  to 
that  marriage. 

Upon  the  whole,  I  think  we  should  be  proceeding  entirely  without  evidence,  and 
against  all  probability,  if  we  were  to  attribute  the  habit  and  repute  in  Scotland — ^from 
1793  to  1806,  when  James  Campbell  died — to  a  knowledge  or  belief  that  there  had  been 
a  marriage  ceremony  between  the  parties  in  Edinburgh  in  or  about  September  1781. 
I  therefore  lay  that  supposition  entirely  aside. 

As  to  the  argument  that  the  parties  themselves  must  be  held  to  have  relied  upon 
that  ceremony,  I  confess  I  do  not  appreciate  its  force.  It  is  not  suggested  that  the 
parties  believed  Ludlow  to  be  dead  in  September  1781.  However  little  they  knew  of 
bw,  they  could  not  suppose  that  Eliza  Maria  Blanchard  could  be  the  wife  of  two  men 
at  the  same  time.  If  the  supposition  be  adopted  that  they  regarded  the  ceremony 
of  1781  as  having  made  them  nusband  and  wife  from  and  alter  Ludlow's  death,  or  if, 
upon  any  hypothesis  whatever,  they  can  be  held  to  have  relied  upon  that  ceremony 
as  a  marriage,  the  efiect  of  this  would  just  be  to  supply  the  only  element  which  can 
possibly  be  desiderated  as  awanting  to  the  legal  efficacy  of  the  cohabitation  and  repute, 
namely  this,  that  throughout  the  period  of  their  residence  in  Scotland  the  parties  truly 
regarded  each  other  as  husband  and  wife.  If  that  was  so,  the  fact  is  conclusive,  and 
this  equally  whether  the  parties  knew  and  relied  upon  the  law  of  habit  and  repute  or 
not. 

As  to  the  inference  proposed  to  be  deduced  from  Eliza  Maria  Blanchard's  letter 
to  the  War  Office  of  1807,  that  the  parties  had  never  been  married  at  all  except  by  the 
ceremony  of  September  1781,  I  think  there  would  be  force  in  it  if  the  supposition 
to  be  negatived  were,  that  there  had  been  a  marriage  in  facie  ecclesice,  which  the  lady 
coiild  have  appealed  to  for  her  purpose  with  the  War  Office,  although,  even  as  to  that, 
it  is  not  conclusive,  for  she  had  strong  motives  for  representing  her  marriage,  if  she 
could  plausibly  do  so,  as  prior,  at  all  events,  to  her  return  from  America,  where  she 
was  known  to  have  lived  as  James  Campbell's  wife.  But  as  regards  marriage  by  co- 
habitation and  habit  and  repute,  it  appears  to  me  that  the  letter  of  1807  does  not  support 
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the  inference'drawn  from  it  at  all  It  has  never  been  considered  essential  to  the  applica- 
bility of  our  marriage  law  that  the  parties  should  know  the  law.  But  supposing  Eliza 
Maria  Blanchard  to  have  known  the  law  of  cohabitation  and  habit  ana  repute,  not 
only  would  an  appeal  to  that  law  have  inferred  humiliating  disclosures,  but  she  must 
have  known  that  such  an  appeal  was  little  likely  to  serve  Iter  purpose  with  the  War 
Office.  Her  letter  to  the  Secretary  at  War  shews  that  she  had  been  told  by  the  half- 
pay  army  agent  (Mr.  Holland)  that  production  of  her  marriage  certificate  (which 
she  calls  her  marriage  lines)  was  required ;  and  the  directions  on  the  margin  of  the 
paper  she  got  to  fill  up  were  to  insert  the  date  of  the  marriage  and  annex  the  mar- 
riage certificate.  She  did  not  say,  nor  mean  to  say,  to  the  War  Office  that  nothing 
had  occurred  between  her  and  *)ames  Campbell  in  Scotland  which  could  constitute 
marriage.  Her  letter  of  1807,  on  the  contrary,  imports  an  affirmance  of  the  material 
fact  that,  throughout  their  whole  residence  in  Scotland,  James  [976]  Campbell  and 
she  had  considered  each  other  as  truly  husband  and  wife.  She  refers  expressly,  in 
her  letter  to  the  War  Office,  to  the  power  of  attorney  (which  I  shall  notice  more  par- 
ticularly immediately),  and«  in  no  point  of  view,  do  these  letters  negative  a  mamage 
by  cohabitation  and  habit  and  repute  or  written  acknowledgements,  but  rather  the 
reverse. 

The  really  important  defence  for  Boreland  comes,  therefore,  to  be  rested 
upon  the  deception  practised  by  the  parties,  and  consequent  false  repute  raiaed 
by  them,  while  living  in  adultery  in  America,  combined  with  the  alleged 
absence  of  any  change  of  conduct  in  Scotland  to  mark  a  change  in  the  nature  of 
the  connection  between  them.  This  is  a  part  of  the  case  which  requires  attentive 
consideration. 

The  fact  that  the  parties  had  dissembled  and  raised  a  false  repute  in  America,  when 
taken  by  itself,  does  not  seem  to  me  to  render  it  less  probable  that  they  would  after- 
wards marry  than  if  they  had  lived  there  in  the  avowed  indulgence  of  illicit  inter- 
course. The  loss  of  virtue  must  always  tend,  to  some  extent,  to  lower  a  woman  in 
her  own  estimation ;  but  to  have  it  known  that  she  has  lost  her  virtue,  and  is  living 
openly  as  a  paramour,  must  have  a  still  more  deteriorating  eflect  upon  her  character, 
and  render  it,  I  think,  still  less  likely  that  the  man  she  cohabits  with  will  marry  her 
than  if  the  fact,  that  she  had  sacrificed  her  virtue  to  her  affection  for  him,  had  been, 
as  it  was  in  this  case,  unknown  to  the  world.  In  America  the  parties  had  no  choice 
but  either  to  pretend  to  be  husband  and  wife  or  to  avow  themselves  man  and  mistress. 
The  fact  that  they  chose  the  former  alternative  does  not,  I  think,  raise  any  strong 
presumption  that  the  deception  would  be  continued  when  the  necessity  or  occasion 
tor  it  had  ceased. 

The  real  difficulty  arises  from  the  want  of  that  kind  of  evidence  of  intention  to 
marry  which  can  only  be  had  where  parties  first  live  avowedly  as  man  and  mistress 
before  giving  themselves  out  to  be  husband  and  wife.  The  objection  is,  not  that  the 
cohabitation  and  habit  and  repute  are,  in  themselves,  insufficient  to  prove  marriage, 
but  that  these  were  not  preceded  by  setting  at  defiance,  for  a  certain  period,  all  the 
decencies  of  life,  and  living  in  open  fornication  or  notour  adultery.  That  alone  couW 
have  afforded  evidence  of  that  kind  of  change  of  conduct  towards  each  other  which 
is  said  to  be  necessary  to  prove  marriage  by  cohabitiition  and  habit  and  repute,  wherever 
the  cohabitiiticm  has  ]>een  in  its  origin  illicit,  ('ommon  sense  repudiates,  I  tliink, 
any  application,  or  rather  misapplication,  of  a  rule  of  evidence  which  leads  to  tbt 
result. 

We  have  no  instance  hitherto  of  the  rule  in  question  being  so  applied.  We  have 
only  two  instances  quoted  of  its  application  altogether— the  Balbougie  case  and  the 
case  of  Lapsley  v.  (irierson.  Neither  of  these  were  cases  in  which  the  parties  had 
b'^on  habit  and  repute  husband  and  wife  from  the  outset  of  their  cohabitation.  If 
they  had  been  so,  tlie  change  desiderated  could  not  have  been  desiderated  ;  there  would 
have  been  no  room  for  it.  It  was  just  because  the  parties  had  been,  in  the  outset, 
known  and  reputed  as  man  and  mistress  that  a  change  of  outward  conduct  was  essen- 
tial to  change  that  repute.  Until  the  conduct  of  the  parties  had  changed  the  repute 
could  not  possibly  change.  In  the  Balbougie  case,  for  instance,  the  woman  had  boin 
a  child  to  the  man  while  she  was  his  servant,  and  they  had  been  rebuked  for  their 
unchastity  before  the  kirk-session.  For  some  years  afterwards  they  were  notoriously 
living  as  man  and  mistress  ;  and  as  to  the  subsequent  period,  the  evidence  was  so  con- 
flicting that,  as  Lord  Eldon  said  (2  Dow,  5()G),  "  one  could  not  well  tell  what  was  the 
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nature  of  the  treatment  she  received ;  "  but  in  the  end  (as  his  Lordship  further  said) 
(ib.  503),  she  was  "  laid  in  the  grave,  not  in  the  character  of  wife,  but  of  mistress."  In 
these  circumstances,  what  Lord  Eldon  said  (ib.  507)  as  to  the  cohabitation  was,  that 
**  where  it  was  at  first  notoriously  illicit,  and  where  a  change  in  the  character  of  the 
connection  must  be  operated,  and  when  they  found  the  means  employed  for  that 
purpose  to  be  such  as  left  half  the  world  in  doubt, — the  servants,  the  relations, — one 
half  thinking  one  way,  the  other  half  the  other, — at  what  time  and  in  what  circle 
could  it  be  said  that  there  was.  such  habit  and  repute  as  raised  the  presumption  that  the 
parties  had  mutually  consented  to  be  husband  and  wife."  It  is  obvious  that  there 
is  nothing  in  these  remarks,  nor  in  the  case  to  which  they  related,  to  countenance  the 
doctrine,  that  unless  the  intercourse  shall  have  been,  as  his  Lordship  says  it  was  there, 
"  at  first  notoriously  illicit/'  there  never  can  be  a  marriage  proved  by  cohabitation 
and  habit  and  repute. 

Neither  does  the  case  of  Lapsley  v.  Grierson  affirm  that  doctrine.  The  case 
[977]  there,  as  Lord  Brougham  said  in  the  House  of  Lords,  resolved  itself  "  into  a 
question  of  fact  and  evidence  "  (20  Scot.  Jurist,  365),  whether  the  parties  really  meant 
marriage.  Many  elements  were  involved  in  the  conclusion  arrived  at  on  that  question. 
But  it  certainly  was  not  one  of  them  that  the  parties  had  successfully  represented 
themselves,  from  the  outset  of  their  cohabitation,  to  be  husband  and  wife.  The  search- 
ing view  of  the  evidence  given  by  the  Lord  Chancellor,  in  the  House  of  Lords,  brings 
out  very  clearly  that  Janet  M*Kinlay  and  John  Lapsley  had  notoriously  lived  and 
cohabited  togetner  in  Glasgow  for  several  years  before  anybody  in  Glasgow,  any  more 
than  themselves,  had,  or  could  have  had,  the  slightest  reason  to  suppose  that  William 
Paul  the  husband  was  dead.  William  Paul  had  left  Glasgow^  (in  consequence,  ap- 
parently, of  the  misconduct  of  his  wife)  in  1801  or  1802.  He  and  his  wife  were  well 
known  in  that  city.  He  left  his  mother  and  some  of  his  brothers  there  behind  him. 
The  latest  letter  received  by  any  one  in  Glasgow  from  him  was  dated  New  York,  21st 
May  1804.  But  there  was  ample  evidence,  as  the  Lord  Chancellor  observed,  that 
in  1805  he  was  still  in  correspondence  with  his  brother  John,  who  had  settled  at  St.  Kitts, 
and  it  was  a  letter  from  John  to  his  brother  Thomas  in  Glasgow  in  1807  that  first 
suggested  a  suspicion  of  William's  death.  Until  1807,  therefore,  neither  William 
Paid's  family  nor  his  or  their  acquaintances  in  Glasgow  could  possibly  suppose  or 
believe  that  John  Lapsley  and  Janet  M*Kinlay,  who  had  been  openly  living  and  co- 
habiting together  there  for  several  years  previously,  were  husband  and  wife.  Accord- 
ingly the  cohabitation  and  habit  and  repute  relied  on  as  proving  marriage  were  said 
to  have  commenced,  not  in  1801  or  1802,  but  in  1807.  At  one  time  Janet  M'Kinlay 
had  produced  an  acknowledgment  of  marriage  said  to  have  been  signed  by  Lapsley 
oa  21st  April  1806.  But  that  document  was  abandoned  as  a  fabrication,  and  in  the 
3d  and  4th  articles  of  the  condescendence,  as  Lord  Campbell  pointed  out,  the  marriage 
was  said  to  have  been  in  the  year  1807,  from  and  after  which  period  only  it  was  alleged 
that  the  parties  had  lived  together  as  married  persons,  and  had  been  considered  to 
be  so  by  their  friends  and  acquaintances.  But  for  a  number  of  years  before  1807  tl.e 
parties  had  been  notoriously  hving  and  cohabiting  together  in  houses  situated  in 
different  streets  in  Glasgow,  which  the  Lord  Chancellor  enumerates,  and  he  refers, 
at  the  same  time,  to  the  names  of  the  witnesses  whose  evidence  he  says  satisfied  him 
of  "  the  cohabitation  having  existed  at  an  early  period  " ;  and  he  then  observes, — 
"  Some  say  that  it  commenced  in  1801,  others  state  that  it  commenced  before  the 
husband  left  England.  But  from  the  time  when  the  husband  left  England  in  1801 
or  in  1802,  and  from  thence  down  to  his  death,  it  appears  beyond  doubt  that  cohabita- 
tion existed  "  (20  Scot.  Jurist,  362).  By  the  time  of  leaving  England  the  Lord  Chan- 
cellor obviously  means  the  time  of  leaving  Glasgow  for  America  ;  and  it  is  clear  enough, 
upon  his  Lordship's  review  of  the  evidence,  that,  whatever  may  be  the  application 
of  Lapsley 's  case  otherwise,  it  is  not  a  case  in  which  the  judgment  proceeded,  to  any 
extent,  upon  the  footing  that  the  parties  had  represented  themselves,  or  had  been, 
habit  and  repute  as  husband  and  wife  from  the  outset  of  their  cohabitation,  as  is  said 
to  have  occurred  here. 

The  observations  made  in  the  Balbougie  case  and  in  the  case  of  Lapsley  were  observa- 
tions made  with  reference  to  the  cases  then  under  consideration, — cases  in  which 
there  was  room  for  the  sort  of  change  desiderated,  and  in  which,  without  that  change, 
the  necessary  habit  and  repute  could  not  possibly  have  begun.  They  were  observa- 
tions not  upon  law,  but  upon  evidence  merely,  which  can  seldom  be  safely  applied 
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to  other  cases  without  taking  into  account  what  the  Judge  may  he  supposed  to  have 
had  in  his  view  at  the  time. 

Besides,  when  it  is  said  that  there  must  be  a  change  in  the  conduct  of  parties  to 
mark  the  transition  from  illicit  to  lawful  intercourse,  the  word  change  may  be  used 
in  various  senses,  and  is  therefore  apt  to  mislead.  If  it  be  meant  that,  in  a  case  like 
this,  there  oould  not  possibly  be  the  necessary  change,  because  the  parties  had  behaved 
towards  each  other  as  husband  and  wife,  and  been  habit  and  repute  as  such  in  Ludlow's 
lifetime,  then  I  altogether  repudiate  the  necessity  of  a  change  m  any  such  sense.  But 
if  a  change  in  the  circumstances  under  which  the  cohabitation  and  habit  and  repute 
were  continued,  be  recognised  as  sufficient  to  satisfy  the  rule,  it  becomes  unnecessary 
to  discuss  the  appUcability  of  the  rule  itself,  because  I  think  there  is  ample  evidence 
of  such  a  change  here. 

The  correct  mode  of  dealing  with  the  case,  however,  in  my  opinion,  is  that  which 
[978]  I  hav®  already  indicated, — to  take  everything  into  account,  from  first  to  last, 
for  and  against  the  supposition  of  marriage,  and  then  to  ask  ourselves  the  question, 
whether  any  reasonable  doubt  remains  that,  while  living  in  Scotland,  the  parties  reaDy 
regarded  each  other  as  husband  and  wife  t 

Before  answering  this  question,  however,  it  is  most  important  to  bring  promi- 
nently into  view  the  written  acknowledgments  embodied  in  the  power  of  attorney 
and  letters  of  inhibition.  It  would  be  difficult,  I  think,  to  explain  away  these  acknov- 
lodgments,  even  if  they  stood  by  themselves ;  but  when  they  are  taken  in  connection 
with  the  cohabitation  and  habit  and  repute,  they  appear  to  me  to  be  conclusive. 

The  power  of  attorney  was  executed  at  Gibraltar  on  3d  March  1800,  when  James 
CampbeU  was  there  on  duty  with  his  regiment.  It  bears,  "  I,  James  Campbell,"  &t., 
**  by  these  presents,  do  make,  ordain,  authorise,  constitute,  and  appoint  my  wife,  Eliza 
M .  Campbell,  residing  at  Musselburgh,  near  the  city  of  Edinburgh,  my  true  and  lavful 
attorney,"  to  do  whatever  should  he  necessary,  "  touching  and  concerning  my  estate 
and  effects  either  in  Great  Britain  or  in  Scotland,"  &c. 

There  can  be  no  doubt  that  this  power  of  attorney  was  received,  acccepted  of,  and 
acted  on  by  Eliza  Maria  Blanchard,  under  the  designation  of  **  Eliza  M.  Campbdl,' 
wife  of  James  Campbell,  the  grantor  of  it.  It  was  recorded  in  the  Register  of  ProbatJTe 
Writs  through  the  instrumentahty  of  Mr.  James  Forman,  W.S.,  the  Glenfalloch  family 
agent,  on  25th  August  1801— the  principal  document,  after  being  copied  into  the 
register,  being  returned,  with  a  certificate  of  registration  endorsed  upon  it  in  the  usual 
way.  That  the  lady  carefully  retained  the  document  thus  returned  to  her  is  certain, 
for  she  refers  to  it  in  her  letter  to  the  War  Office  of  23d  June  1807  as  being  then  in  ho- 
possession,  and  it  now  forms  No.  104  of  this  process. 

Nothing  could  be  more  deUberate  and  explicit  than  the  acknowledgment  by  Jama 
Campbell,  in  this  document,  that "  Eliza  Maria  Campbell  "  was  his  wife.  She  acquiesced 
in  that  acknowledgment,  and  it  was  recorded  and  published  to  the  world.  It  vouM 
have  been  very  difficult,  I  think,  for  James  Campbell,  to  have  been  afterwards  heaid 
to  say  that  he  did  not  mean  what,  bv  the  words  of  that  document,  he  had  plainly  and 
unambiguously  expressed.  The  only  pretext  upon  which  such  a  plea  could  haTC 
been  urged  would  have  been  that  a  private  agreement  existed  between  them  that 
they  were  not  to  be  husband  and  wife,  whatever  either  of  them  might  say,  do,  or  write 
to  the  contrary.  But  there  is  not  a  shadow  of  evidence  of  any  such  agreement.  The 
law,  in  place  of  presuming  it,  would  be  very  jealous,  I  think,  of  recognising  it.  Neither 
of  the  two  parties  themselves  ever  suggested  such  a  thing,  and  the  supposition  has 
not  even  probability  to  support  it. 

It  could  not  be  contended  for  Boreland  that  written  acknowledgments  of  mar- 
riage can  never  receive  effect  unless  made  for  the  express  purpose  of  declaring  marriage. 
That  would  have  been  contrary  to  many  famiMar  authorities.  But  it  is  attempted 
to  liken  the  case  to  that  of  Sassen  v.  Campbell  (2  W.  and  S.  309),  where,  in  a  power 
of  attorney  executed  at  Paris,  Sir  James  Campbell  designated  a  woman,  who  had  been 
his  servant  and  mistress  in  that  city,  as  his  wife.  That,  however,  was  a  document 
which,  if  it  did  not  prove  a  de  prcBsenti  marriage,  could  prove  nothing  at  all.  It  could 
not  possibly  be  an  acknowledgement  of  a  past  marriage  in  Scotland,  for,  at  its  date, 
the  parties  had  never  so  much  as  set  foot  together  in  Scotland,  far  less  had  they  co- 
habited together  there  as  husband  and  wife.  Sir  James  was  resident  in  France  when 
he  granted  the  power  of  attorney  in  1808,  and  had  been  so  for  the  previous  sixteen 
years.    He  had,  apparently,  established  his  domicile  in  Prance,  for  he  was  still  residing 
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there  at  the  date  of  the  judgment  of  the  House  of  Lords,  sixteen  years  thereafter — viz. 
in  1826.  The  woman  was  a  Frenchwoman,  who  had  never  .previously  been  in  Scotland 
at  all.  The  power  of  attorney  had  been  delivered  to  her  in  Paris,  and  she  was  sent  over 
with  it  to  Scotland  to  transact  certain  business  for  Sir  James,  to  facilitate  her  success 
in  which  she  was  designated  in  the  power  of  attorney  as  his  wife.  No  verbal  consent 
could  have  been  exchanged  between  these  parties  in  Scotland,  for  they  had  never  met 
there.  Nothing  took  place  in  Scotland  at  all,  except  that  the  woman  came  there  with 
the  power  of  attorney  in  her  pocket,  transacted  the  business  entrusted  to  her,  and 
returned  to  France. 

It  is  obvious  that  there  is  nothing  in  that  case  to  touch  a  case  like  the  present. 
[979]  Here  the  parties  had  cohabited  together  in  Scotland  as  husband  and  wiife  for  a 
number  of  years  before  the  date  of  the  power  of  attorney.  James  Campbell  was  only 
temporarily  absent  from  the  place  of  his  domicile  on  duty  with  his  regiment.  The 
lady  remained  in  Scotland,  where  the  power  of  attorney  was  deUvered  to  her,  and 
published  by  registration.  The  document  is  not  proposed  to  be  used  to  prove  a  de 
prassenti  marriage,  but  as  evidence  that,  previous  to  its  date,  the  parties,  while  living 
together  in  Scotland,  had  contracted  marriage  by  mutual  consent.  I  retain  the  opinion 
I  expressed  in  the  Yelverton  case,  that,  for  a  purpose  of  that  kind,  letters  or  documents 
addressed  by  one  of  the  parties,  when  abroad,  to  the  other  in  Scotland,  are  just  as  ad- 
missible in  evidence  as  if  they  had  been  written  in  one  part  of  Scotland  and  received 
in  another.  I  do  not  understand  your  Lordship  in  the  chair  to  have  differed  upon  that 
point,  although  you  did  so  upon  the  import  of  the  evidence,  which  was  quite  another 
matter.  In  the  celebrated  case  of  Macdowall,  the  sole  evidence  of  marriage  consisted 
of  a  marriage-contract  executed  in  England  in  1801,  followed  by  cohabitation  and 
habit  and  repute  in  Scotland,  with  reference  to  which  the  unanimous  opinion  of  the 
consulted  Judges  bore,  "  We  can  entertain  no  doubt  whatever  that  these  facts  are 
sufficient  to  establish  a  completed  marriage  **  (1  Robinson's  Ap.  p.  480),  and  this  view 
was  adopted  without  question  in  the  House  of  Lords. 

Then  we  have  the  acknowledgement — equaUy  explicit  and  deliberate — repeated 
at  the  distance  of  four  years—in  the  inhibition,  which  was  executed  and  recorded  in 
1804,  the  parties  having  cohabited  as  husband  and  wife  in  the  interval,  as  they  had 
done  for  years  previously,  and  continued  to  do  for  years  afterwards. 

I  must  here  pause  to  observe  that  the  circumstances  in  which  this  diUgence  of  in- 
hibition was  resorted  to  are  very  remarkable.  As  the  Lord  Ordinary  suggests  in  his 
note,  there  is  not  the  sUghtest  trace  of  extravagance  on  the  lady's  part  throughout  her 
whole  history,  to  have  called  for  the  use  of  this  diligence,  for  its  ordinary  purpose  of 
limiting  the  husband's  liability  for  debts  contracted  by  his  wife.  James  Campbell's 
income  had  been  all  along  small,  and  the  necessities  of  his  family  considerable.  He  was 
unquestionably  very  often  in  debt,  and  latterly  he  took  the  occasional  benefit  of  the 
sanctuary  of  Holyrood  to  avoid  being  imprisoned  by  his  creditors.  The  only  instances 
which  have  been  traced  of  proceedings  against  him  at  the  instance  of  these  creditors, 
within  a  few  years  before  and  after  the  inhibition,  bear  to  have  been  for  old  debts.  The 
only  considerable  one  had  been  incurred  by  him  between  1795  and  1798 ;  and  the  most 
recent  were,  an  account  of  £3,  68.  Id.  for  their  daughter's  education  at  a  boarding-school 
in  Musselburgh  prior  to  May  1801,  and  a  merchant's  account  of  £9,  19s.  7d.  incurred 
prior  to  8th  March  1802.  At  the  date  of  the  inhibition  their  eldest  son  (the  present 
Glenfalloch's  father)  was  Uving  in  family  with  them,  and  attending  the  medical  classes 
at  the  University  of  Edinburgh.  Their  youngest  son — Breadalbane  Gavin — had  died 
so  recently  as  the  previous  December,  and  two  unmarried  daughters  remained,  who 
afterwards  became  Mrs.  Annesley  and  Mrs.  Sutton.  After  the  Cambrian  Rangers 
were  disbanded  in  May  1802,  James  Campbell  appears  to  have  had  no  settled  income 
except  his  half-pay  as  having  been  quartermaster  of  the  Breadalbane  Fencibles,  amount- 
ing to  about  £35,  10s.  per  annum.  By  1804  he  had  fallen  into  bad  health,  and  there  is 
no  way  of  accounting  for  the  way  the  family  were  maintained  and  educated,  except  by 
attributing  it,  in  a  considerable  degree,  to  the  industry  of  his  wife,  who  is  proved  to 
have  kept  a  lodging-house  for  several  years  prior  to  his  death  in  1806.  The  description 
we  have  of  her  during  these  years  (through  Mrs.  Rennie,  for  instance)  is  that  she  com- 
manded "  a  great  deal  of  sympathy  and  respect  on  account  of  the  struggles  that  she  had 
with  her  young  famUy." 

It  was  in  these  circumstances  that  the  diligence  of  inhibition,  at  the  instance  of 
her  avowed  husband,  was  served  upon  her  personally,  while  she  was  residing  in  the 
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same  house  with  him  in  College  Street,  Edinburgh,  apparently  on  the  best  of  terms, 
struggling,  not  without  success,  to  eke  out  his  small  income  of  £35,  lOs.  a*year,  so  as  to 
maintain  themselves  and  their  jfamily. 

The  inhibition  was  used  through  the  agency  of  James  Campbeirs  younger  brother 
Archibald,  a  writer  in  Edinburgh.  The  mother  of  the  present  Boreland  depones  that 
her  deceased  husband,  while  expressing  suspicion  of  the  late  Glenfalloch's  legitimacv, 
"  said  that,  if  his  uncle  Archie  had  been  alive,  he  must  have  known  all  [980]  about  it : 
and  he  also  said  that  his  uncle  Archie  had  frequently  said  that  James  Campbell  had 
never  been  married  to  this  woman. "* 

Now,  it  may  be  that  Archibald  may  have  said  that  he  did  not  think  James  and  his 
wife  had  ever  been  married — meaning  regularly  and  formally  married.  But  there  \s 
not  the  slightest  ground  for  supposing  that  Archibald  ever  expressed  or  suggested  a 
doubt  of  their  children's  legitimacy  ;  and  if  any  surmise  of  that  kind  had  arisen  else- 
where, this  would  only  render  more  probable  what  seems,  in  any  view,  the  only  in- 
telligible explanation  of  the  inhibition  in  the  circumstancas — viz.  that  it  was  one  of 
those  quasi  judicial  proceedings  with  which  we  are  familiar  in  Scotland  (although  of 
late  years  more  rarely  resorted  to  than  formerly)  for  publishing  and  recording  evidence 
of  irregular  marriages — such  as  the  practice  of  appearing  before  a  Justice  of  the  Peare 
Court  (or  sometimes  before  a  kirk-session),  admitting  having  contracted  marriage  in 
what  is  held  to  be  a  disorderly  although  perfectly  effectual  manner,  being  fined  for  the 
offence  by  a  written  sentence,  and  discharged  from  further  trouble  on  payment  of  the 
fine.  Your  Lordships  know  of  a  Justice  of  Peac«  Court  having  been  made,  in  this  way. 
for  several  years,  a  source  of  considerable,  although  by  no  means  reputable  private 
emolument,  until  checked  by  the  interference  (I  think)  of  the  Secretary  of  State,  as  an 
abuse  of  the  magisterial  functions. 

If  either  in  consequence  of  surmises  as  to  the  nature  of  his  marriage,  or  from  any 
other  cause,  James  Campbell,  when  in  declining  health,  during  the  latter  years  of 
his  life,  felt  any  anxiety  aR  to  the  legal  position  in  which  his  death  might  leave  his 
reputed  wife,  and  their  cfildren,  and  was  thereby  induced  to  consult  his  brother 
Archibald  on  the  subject,  and  if  Archibald  thereupon  advised  the  use  of  the  diligence 
of  inhibition  as  a  mode  of  solving  all  doubts,  1  think  he  gave  the  very  best  advice  which 
any  lawyer  could  have  given  in  the  circumstances.  For  the  inhibition  embodied  an 
explicit  acknowledgment  and  declaration  of  marriage,  without  the  necessity  of  con- 
descending on  a  date,  or  suggesting  a  purpose  beyond  the  ordinary  purpose  of  such  a 
diligence.  By  means  of  personal  service  upon  the  wife,  the  contents  of  the  document 
were  placed  and  left  in  her  hands  as  an  acquiescing  party,  and  the  fact  that  this  had 
been  done  was  recorded  in  the  officer's  execution,  the  whole  being  at  the  same  time 
published  to  the  world,  and  preserved  as  evidence  for  all  future  time  in  the  public 
register  of  the  kingdom. 

But  however  probable  this  explanation  of  the  inhibition  may  be,  I  do  not  mean 
to  rest  my  opinion  upon  it  to  any  extent  whatever.  1  suggest  it  rather  as  an  illustra- 
tion of  how  cautious  we  ought  to  be  of  setting  aside  a  long  repute  of  legitimacy  when 
facts  which  might  be  conclusive  to  support  that  repute  can  no  longer  be  satisfactorily 
ascertained.  I  shall  deal  with  the  inhibition  upon  the  assumption  (least^  favouraUe 
for  Glenfalloch)  that  it  was  used  solely  for  the  purpose  for  which  it  purports  to  have 
been  used.  Still,  it  contains  acknowledgnients,  in  the  most  explicit  terms,  that  the 
parties  stood  towards  each  other  in  the  relative  position  of  husband  and  wife,  and  I 
have  not  yet  heard  any  sufficient  reason  assigned  why  these  acknowledgments  should 
not  receive  effect. 

The  inhibition  sets  forth  that  "  the  compiainer  was  several  years  ago  married  to 
Mrs.  Eliza  Maria  Blanchard,  otherwise  Campbell,"  and  then,  in  repeated  passages,  it 
designates  Captain  .fames  Campbell  as  her  husband,  and  her  as  his  wife.  Words  could 
not  be  more  explicit.  It  was  said  at  the  bar  that  the  phraseology  was  peculiar,  as 
assigning  no  date  to  the  marriage.  But,  as  I  pointed  out  at  the  time,  this  is  precisely 
in  accordance  with  the  only  style-books  in  use  at  that  period.  I  refer  to  the  first 
edition  of  the  Juridical  Styles,  vol.  ii.  p.  423,  and  the  first  edition  of  Bell's  Styles,  vol 
V.  p.  449.  In  both  of  these  works  all  that  the  style  says  of  the  marriage  is  that  it  took 
place  "  sometime  ago." 

That  James  Campbell  sanctioned  the  use  of  this  inhibition  cannot  be  doubted.  He 
was  living  in  the  house  with  his  wife  when  a  copy  of  it  was  served  upon  her  personally, 
and  when  it  was  published  at  the  market  cross  and  in  the  appropriate  register.    It  is 
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not. to  be  supposed  that  his  brother  would  have  incurred  the  expense  of  the  diUgence 
or  used  it  without  his  authority ;  so  that  the  acknowledgments  contained  in  it  are  just 
as  much  the  acknowledgments  of  James  Campbell  as  if  his  signature  had  been  at- 
tached to  the  document,  as  it  was  to  the  power  of  attorney  of  1800.  He  was  cohabiting 
with  the  lady  as  his  lawful  wife  at  the  date  [981]  of  both  writings,  and  there  is  neither 
proof  nor  probability  that  the  acknowledgments  on  each  occasion  were  not  as  sincere 
as  they  were  solemn  and  deliberate. 

If  this  be  so,  it  is  clearly  not  necessary  to  the  legal  effect  gf  these  acknowledgments 
that  they  should  have  been  made  for  the  avowed  purpose  of  declaring  marriage. 
Neither  is  it  necessary  that  they  should  have  been  expressed  as&de  prcesenti  consent  to 
marriage.  When  the  authorities  lay  it  down  that  the  consent  must  be  de  prcBsenti, 
they  are  merely  contrasting  present  consent  with  an  engagement  to  marry  de  futuro^ 
which  cannot  of  itself  make  marriage.  None  of  the  authorities  import  that  writings 
acknowledging  a  past  marriage  are  less  effectual  to  prove  marriage  than  writings 
importing  de  proBsenti  consent.  This  was  well  explained  by  Lord  Curriehill  in  the  case 
of  Leslie,  16th  March  1860,  22  D.  993,  in  which  we  held  marriage  to  be  proved  by  a 
series  of  letters  in  which  the  parties  addressed  each  other  as  husband  and  wife,  although 
they  never  lived  together,  and  no  consummation  was  proved  to  have  taken  place. 
Lord  Curriehill  observed  : — "  These  declarations  by  the  parties  that  they  were  husband 
and  wife,  for  a  period  of  twenty-eight  years  preceding  Leslie's  death,  are  sufficient  to 
prove  their  alleged  marriage,  unless  it  be  shewn  that  the  terms  husband  and  wife  in 
these  written  documents  were  not  used  by  them  according  to  their  proper  and  usual 
signification.  Although  a  matrimonial  consent  must  be  exchanged  de  prcesenti,  yet 
the  fact  of  its  having  been  so  interchanged  may  be  legally  proved  by  ex  post  facto  acknow- 
ledgments, as  has  been  established  by  a  number  of  decisions  in  this  Court  and  in 
the  House  of  Lords.  It  is  sufficient  to  refer  to  one  of  these  cases — Inglis  v.  Robertson, 
in  1786,  M.  12,689,  affirmed  on  appeal.  These  declarations,  therefore,  sufficiently 
prove  the  pursuer's  case,  unless  the  parties  used  these  expressions,  husband  and  wife, 
in  a  sense  different  from  their  proi)er  and  usual  meaning.  The  onus  lies  on  the  de- 
fender to  shew  that  they  did  so ;  and  he  endeavours  to  shew  this  on  grounds  which 
have  considerable  plausibility,  but  which,  as  I  think,  do  not  bear  a  close  examination." 
The  law  was  stated  in  similar  terms  by  Lord  Ivory. 

This  is  precisely  the  law  which  1  would  apply  to  this  case,  so  far  as  it  rests  upon 
the  written  acknowledgments.  Your  Lordship  was  disposed  to  think  the  circum- 
stances in  Leslie's  case  (which  were  perhaps  unprecedented)  indicated  that  the  parties 
were  throughout  drawing  "  a  distinction  between  a  sort  of  platonic  marriage  and  the 
actual  marriage  which  was  to  follow."  But  upon  the  law  iis laid  down  by  Lord  Currie- 
hill there  was  no  difference  of  opinion  amongst  us.  Your  Ijordship  distinctly  stated 
that  you  did  not  question  the  general  law  of  acknowledgment,  and  you  added  : — '*  As 
little  do  I  doubt  that  parties  may  establish  between  them  the  relation  of  husband  and 
wife  by  subscribing  letters  in  that  capacity,  and  that  the  documents  so  subscribed 
may  be  founded  on  to  instruct  the  marriage,  even  in  a  case  where  no  particular  date 
for  the  marriage  is  instructed  at  all." 

The  case  of  Inglis  v.  Robertson  presented  several  important  particulars — 1st,  The 
rank  of  the  woman  was  that  of  a  servant  girl,  while  the  man,  as  the  report  bears,  was 
a  **  merchant  of  some  consideration  " ;  2d,  The  parties  had  Hved  in  iUicit  intercourse 
tor  fourteen  years;  3d,  The  woman  had  been  admitted  to  the  sacrament  towards 
the  close  of  that  period,  on  a  solemn  declaration  that  no  sexual  intercourse  had  ever 
taken  place  between  them ;  4th,  There  were  no  verbal  acknowledgments  whatever 
alleged,  and  no  written  acknowledgments  for  the  avowed  purpose  of  declaring  marriage. 
The  only  written  acknowledgments  were  of  an  incidental  kind,  consisting  of  certain 
letters  from  him  to  her,  which  commenced  with  the  words  **  dear  wife,"  and  ended 
with  the  words  "  your  affectionate  husband  " ;  5th,  Although  he  had  sent  her  to  school 
before  he  took  her  to  live  with  him — made  her  presents  afterwards— was  observed 
to  be  frequently  respectful  and  affectionate  in  his  manner  towards  her--and  on  one 
occasion  tacitly  acquiesced  in  her  health  being  drunk  in  his  presence  as  his  wife,  yet 
the  important  ingredient  of  habit  and  repute  was  awanting,  for  the  report  bears,  "  it 
did  not  appear  from  the  evidence  that  they  were  considered  by  those  around  them  to 
cohabit  as  husband  and  wife." 

The  report  of  the  case  concludes  thus  : — "  The  Court  considered  the  cause  as  attended 
with  difficulty  ;  but  in  general  the  letters  seemed  to  be  viewed  as  furnishing  evidence 
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of  the  marriage "  (M.  12,689).  This  view  was  approved  of  by  one  of  our  soundest 
lawyers,  who  taught  the  legal  profession  of  Scotland  for  more  than  [982]  forty  years 
— I  mean  the  late  Baron  Hume,  in  my  notes  of  whose  lectures,  taken  in  the  last  year 
of  his  professorship,  I  find  this  observation  upon  the  words  of  the  letters  in  Inglis  v. 
Robertson : — "  These  alone  constituted  marriage,  as  the  words  were  explicit." 

It  is  difficult  to  suppose  that  during  the  period  of  more  than  a  year  and  a  half, 
when  James  Campbell  was  with  his  regiment  at  Gibraltar,  no  letters  passed  between 
him  and  Eliza  Maria  Blanchard,  then  in  Scotland.  If  in  these  letters  they  addressed 
each  other  as  **  dear  wife "  and  "  dear  husband,"  the  letters  would  of  themselves  have 
been  conclusive,  according  to  the  authority  of  Inglis  v.  Robertson,  especiaUy  when 
confirmed  by  the  habit  and  repute,  which  in  that  case  was  awanting.  It  would  have 
l)een  highly  satisfactory  to  have  known  whether  any  such. letters  were  extant  in  1812, 
before  the  papers  came  into  the  hands  of  John  Campbell  of  Boreland.  That  unfor- 
tunately cannot  now  be  ascertained,  but  it  is  not  easy  to  see  that  less  weight  ought 
to  be  given  to  such  instruments  as  the  power  of  attorney  and  inhibition  than  would 
have  been  given  to  such  letters. 

As  further  illustrative  of  the  effect  which  our  law  gives  to  acknowledgments,  de- 
liberately made,  of  marriage  at  some  past  although  indefinite  time,  I  may  mention 
the  following  cases,  in  each  of  which  the  parties  were  in  unequal  stations  of  life,  and 
had  Uved  for  years  in  iUicit  intercourse,  and  in  not  one  of  which  had  they  been  liahit 
and  repute  husband  and  wife — Richardson  v.  Irving,  3d  August  1 785,  Hume's  Dec 
p.  361 ;  Ritchie  v.  Wallace,  13th  June  1792,  ib.  p.  3G3  ;  Craufurd's  Trustees  v.  Hart's 
Relict,  20th  January  1802,  M.  12,698;  Currie  r.  TurnbuU,  2d  July  1806,  Hume's 
Dec.  p.  373. 

In  the  first  two  of  these  cases  the  efi'ect  of  the  judgments  was  to  annul  subsequent 
marriages  celebrated  in  facie  ecclesice. 

In  the  case  of  Craufurd's  Trustees  the  acknowledgment  had  been  made  before  a 
Justice  of  the  Peace.  In  a  subsequent  case,  Reid  t'.  Robb,  13th  February  1813,  Hume's 
Dec.  p.  378,  the  acknowledgment  had  been  made  before  a  kirk-session,  but  this  last 
was  followed  for  several  years  by  cohabitation  and  habit  and  repute,  which  must, 
of  course,  always  be  material  in  removing  any  doubt,  if  such  could  otherwise  be  enter- 
tained, as  to  the  acknowledgment  being  serious.  Accordingly,  although  the  parties 
in  Reid  v.  Robb  had  lived  separate  for  the  last  twenty-four  years  of  their  joint  Iitcs, 
and  the  man  had  cohabited  in  the  interval  with  another  woman,  the  marriage  was 
given  effect  to,  in  a  declarator  raised  by  their  children,  at  the  distance  of  thirty-eight 
years  after  the  separation,  fourteen  years  after  the  wife's  death,  and  twelve  yeare 
after  the  death  of  the  husband. 

Although,  however,  marriage  may  be  proved  either  by  cohabitation  and  habit 
and  repute,  or  by  written  acknowledgments,  it  is,  as  I  have  already  suggested,  unneces- 
sary where  both  concur,  as  they  do  nere,  to  weigh  narrowly  the  eflFect  to  be  given  to 
eacn,  or  to  come  to  a  conclusion  as  to  what  would  have  been  the  effect  of  the  one  with- 
out the  other.  They  strengthen  each  other  in  any  view  that  can  be  taken  of  them. 
I  think  the  legal  and  logical  view  is,  that  solemn  written  acknowledgments,  such  aa 
we  have  here,  published  to  the  world,  and  preserved  in  the  archives  of  the  kingdom, 
are  distinguishable  from  those  habitual  and  incidental  recognitions  by  a  man  of  the 
woman  he  is  cohabiting  with  as  his  wife,  which  form  mere  ordinary  elements  in  the 
proof  of  marriage  by  cohabitation  and  habit  and  repute.  But  if  any  one  choosy  to 
regard  them  as  mere  elements  in  that  proof,  I  do  not  quarrel  with  that  view,  provided 
it  be  conceded  that  they  do  not  therebv  lose  any  thing  of  that  solemn,  expUcit,  public, 
and  permanent  character  which  I  think  truly  belongs  to  them. 

At  the  distance  of  from  sixty  to  seventy  years  after  the  events,  we  cannot  expect 
much  direct  evidence  of  the  daily  life  and  behaviour  of  the  parties,  such  as  we  haTe 
glimpses  of  in  the  testimony  (handed  down  to  us  by  his  son)  of  old  Sergeant  M*Naughton, 
of  the  Breadalbane  Fencibles,  who  used  to  go  every  week  to  Captain  Campbell's  room 
for  orders,  and  who  graphically  described  the  Captain  and  his  lady  walking  out  together, 
when  a  dog  tore  the  lady's  dress,  and  the  Captain  drew  his  sword  and  killed  the  dog ; 
and  not  less  graphically  described  tlie  tearing  of  the  lady's  muff,  in  the  hands  of  the 
female  servant,  by  the  military  zeal  of  the  Sergeant  pushing  unceremoniously  pa^ 
her  for  his  orders,  towards  her  master  and  mistress's  ajmrtment — the  blame  of  which 
catastrophe  William  John  Ijambc  Campbell,  the  son,  to  save  reflections  upon 
others,  gallantly  took  upon  himself.     Old  M'Naughton  was  much  attached  to  Captain 
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Campbell,  who  had  been  kind  to  him,  [983]  ^^'i  be  was  fond  of  telling  these  stories  (as 
his  son  says)  long  before  the  origin  of  the  present  dispute,  which  he  "  wondered "  at,  as 
he  had  never  heard  anything  to  countenance  it  during  the  six  years  that  he  was  in 
the  Fencibles,  when  (as  he  said)  "  Captain  and  Mrs.  Campbell  Hved  together  like  man 
and  wife,"  and  *"  went  in  and  out  tne  same  as  the  other  officers  and  their  wives." 
Although  we  have  not,  and  could  not  expect  to  have,  much  direct  evidence  of  this 
description,  the  writings  which  still  exist,  the  long  period  during  which  the  supposition 
of  marriage  was  acquiesced  in  and  acted  on,  and  the  whole  facts  and  circumstances, 
afford  real  evidence  that  the  daily  life  of  the  parties,  during  the  thirteen  years  and  a 
half  that  they  Uved  together  in  Scotland,  was — what  Sergeant  M*Naughton  knew  it 
to  have  been  during  nearly  half  of  that  period — that  of  husband  and  wife,  who  treated 
each  other  as  equab,  and  no  doubt  spoke  of  each  other  habitually  as  "  my  wife  "  and 
**  my  husband,"  both  in  their  mutual  presence  and  in  the  presence  of  others.  Lord 
Breadalbane,  who  was  much  with  the  regiment,  and  must  have  known  as  much  of 
the  conduct  and  position  of  the  parties  as  Sergeant  M*Naughton  did,  obviously  regarded 
that  position  as  one  of  entire  respectabiUty.  James  Campbell's  letter  to  him  from  Banff, 
of  date  15th  December  1796,  makes  this  familiar  inquiry — "I  hope  the  Countess  is 
perfectly  recovered,  and  that  Lord  Glenorchy  is  well.  And,  in  Miss  Butter's  letter 
to  his  Lordship  of  7th  April  1807  she  appeals  to  him  on  behalf  of  William  John  Lambe 
Campbell,  as  the  only  son  of  his  "  old  and  sincere  friend  Captain  James  Campbell." 

This  appeal  was  responded  to  by  Lord  Breadalbane  paying  the  son's  debts  before 
he  had  heard  a  word  from  Eliea  Maria  Blanchard  of  her  application  to  the  War  Office, 
or  the  marriae;e  ceremony  of  September  1781.  His  Lordslup  continued  till  his  death, 
in  1834,  to  take  the  same  or  an  increasing  interest  in  WiUiam  John  Lambe  Campbell, 
received  him  and  his  wife  as  visitors  at  iKiymouth,  attended  the  baptism  of  their  son 
(the  present  Glenfalloch),  to  whom  Lady  Breadalbane  became  godmother,  gave  them 
Moness  for  a  residence,  and  offered  to  be  at  the  expense  of  their  son,  the  present  Glen- 
falloch's  education,  on  the  footing,  as  his  Lordship  expressed  it,  that  his  "  future  pros- 
pets  make  it  very  desirable  that  his  education  and  early  associates  should  be  the  very 
best.  Sometime  between  1830  and  1833  his  Lordship  introduced  the  present  Glen- 
falloch to  the  Duke  of  Buckingham  as  his  heir,  faihng  issue  of  his  own  body,  and  his 
sister,  Lady  Elizabeth  Pringle,  proves  that  he  always  recognised  the  present  Glenfalloch 
in  that  capacity.  It  is  important  to  observe  that  all  this  was  by  the  same  Earl  (after- 
wards the  first  Marquess)  who  had  commanded  the  Fencible  regiment  for  the  six  years 
during  which  James  Campbell  was  a  Captain  in  that  regiment,  and  who,  with  his 
Cpuntess,  had  all  that  time  treated  James  Campbell  and  Eliza  Maria  Blanchard  as 
husband  and  wife,  and  received  them  at  their  table.  It  is  proved  by  the  unexception- 
able testimony  of  Mr.  Davidson,  W.S,  (a  witness  adduced  by  Boreland),  whose  firm 
were  law-agents  both  for  the  first  and  the  last  Marquess,  that  each  Marquess  in  suc- 
cession acknowledged  the  present  Glenfalloch  and  his  father  as  their  next  heirs  failing 
their  own  issue,  and,  indeed,  this  is  proved,  in  the  strongest  of  all  ways,  by  the  fact  that, 
between  1817  and  1862,  the  present  Glenfalloch  and  his  father  were  called  as  next 
heirs  in  all  the  actions  brought  for  constituting  the  large  claims  for  money  expended 
in  improvements  in  the  entailed  estates,  which  would  have  been  directed  against  the 
wrong  parties  if  Glenfalloch 's  father  had  been  illegitimate,  or,  in  other  words,  if  James 
Campbell  and  EUza  Maria  Blanchard  had  not  been  husband  and  wife. 

I  do  not  refer  to  what  occurred  after  James  Campbell's  death  as  adding  anything 
to  what  occurred  to  constitute  marriage  in  his  lifetime.  The  marriage  must,  of  course, 
have  been  constituted  in  the  Hfetime  of  the  parties,  or  not  at  all.  But  I  refer  to  what 
thus  took  place  during  the  half-century  and  upwards  which  elapsed  between  the  death 
of  James  Campbell  in  October  180G,  and  the  death  of  the  late  Marquess  in  November 
1862,  as  affording  real  evidence  of  what  had  been  the  conduct  of  the  parties  towards 
each  other,  and  of  the  nature  of  the  habit  and  repute  which  had  existed  during  their 
joint  lives,  which  formed  the  foundation  of  and  gave  rise  to  all  that  thus  followed  after 
death  had  dissolved  the  tie  between  them. 

I  take  the  case  upon  the  assumption  that  there  might  be  a  repute  of  marriage  with- 
out the  reaUty ;  that  the  conduct  of  the  parties  might  be  sufficient  to  create  such  repute, 
and  yet  not  sufficient  to  satisfy  us  that  they  held  themselves  to  be  [984]  married.  Taking 
the  case  so,  the  answer  to  the  question,  whether  they  held  themselves  to  be  married, 
will  be  found  to  depend,  I  think,  upon  whether  we  believe  that  they  really  wished  to 
be  husband  and  wife,  or  had  resolved  to  live  and  die  as  man  and  mistress. 
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I  do  not  for  a  moment  suggest  that  the  mere  wish  to  be  husband  and  wife  makes 
marriage.  But  if  these  parties  had  the  mutual  wish,  I  do  not  find  it  possible  to  doubt 
that  the  wish  was  mutually  understood  and  mutually  acquiesced  in  ;  that  their  con- 
duct towards  each  other  was  an  habitual  representatiop  of  what  was  in  the  mind  of 
each,  mutually  assented  to  and  mutually  relied  on,  even  if  they  never  expressed  in  words 
(which  they  most  probably  did)  their  understanding  of  the  relation  which  subsisted 
between  them. 

It  is  this  principle  of  mutual  representation  and  mutual  acquiescence  which,  when 
accompanied  by  the  understanding  and  belief  of  the  general  public,  lies  at  the  bottom 
of  our  law  of  marriage  by  cohabitation  and  habit  and  repute. 

The  understanding  of  the  public  in  the  present  ease  is  undoubted.  The  under- 
standing of  the  parties  would  be  equally  clear  were  it  not  that  there  is  a  presumption 
against  marriage  where  the  connection  is  in  its  origin  illicit.  That,  however,  it  must 
be  remembered,  is  a  presumption  of  fact  merely,  founded  mainly  on  the  improbability 
—  greater  or  less  according  to  circumstances — that  the  man  will  marry  the 
woman.  It  will  seldom  happen  that  the  woman  will  prefer  to  remain  a  paramour 
to  becoming  a  wife.  Her  acquiescence  in  the  change  may  therefore  be  very  easily 
presumed.  But  in  the  present  case  the  lady  had  eloped  from  her  lawful  husband, 
whose  attachment  to  her  cannot  l)e  doubted.  Her  death  would  have  been  to  him 
a  deep  affliction,  but  nothing  to  her  infidelity  and  dishonour.  Death  leaves  sweet 
remembrances  after  the  mellowing  influence  of  years.  But  for  Christopher  Ludlow's 
grief  time  could  bring  no  antidote,  except  to  die,  as  he  did,  of  a  broken  heart.  If, 
then,  we  had  been  called  upon  to  form  an  opinion  of  the  character  of  the  lady  soon 
after  the  elopement,  without  the  light  afforded  by  her  subsequent  history  for  nearly 
the  next  half-century,  1  should  have  thought  it  probable  that  there  was  in  her  case— 
what  there  is  in  such  cases  generally — some  moral  or  mental  obliquity  which  rendered 
it  very  unlikely  that,  after  the  opportunity  offered  by  Ludlow's  death,  the  man  she 
had  eloj)ed  with  would  desire  to  marry  her.  We  are  not  imacquainted,  however, 
with  exceptional  cases  in  which  an  error,  even  of  this  grievous  kind,  luis  l)een  the  single 
blot  in  a  hidy's  history,  the  consciousne.^  of  which  seemed  rather  to  add  to  the  gentle- 
ness and  humility  of  her  manners  and  the  devotedness  of  her  character. 

Nothing  could  excuse  Eliza  Maria  Blanchard's  crime.  But  at  this  distant  date 
we  cannot  know  the  circumstances  under  which  it  was  committed.  She  was  under 
age  at  the  time  of  her  marriage  to  Christopher  Ludlow.  How  that  marriage  was 
brought  about,  and  whether  her  heart  was  ever  in  it,  we  cannot  tell.  Neither  can  we 
tfell  what  were  Dr.  Ludlow's  habits,  which  even  affection  for  his  wife  might  not  be 
sufficient  to  correct,  and  whose  distress  at  her  desertion  might  be  all  the  more  bitt«r 
if  brought  about  in  some  measure  by  his  own  fault. 

If  at  the  time  of  the  elopement  EUza  Maria  Blanchard  had  been  a  single  woman, 
free  to  marry,  there  was  no  such  inequality  between  her  and  James  Campbell  as  tc 
render  marriage  improbable.  He  was  a  lieutenant  in  the  army,  without  fortune,  or 
the  prospect  of  it.  His  personal  appearance  is  not  described  as  captivating.  She  was 
young  and  handsome  :  and,  judging  from  the  letters  produced,  her  education  was 
not  inferior  to  his  own,  or  to  that  of  tlie  members  generally  of  the  Glenfalloch  family. 
Of  her  relations  we  have  no  distinct  account,  except  of  her  grandmother,  Mrs.  Blaake, 
who  seems  to  have  been  a  i)erson  of  some  property.  We  can  only  judge  of  them,  there- 
fore, by  those  of  Dr.  Ludlow,  amongst  whom  we  find,  for  several  generations,  a  succes- 
sion of  medical  men  in  that  part  of  the  country,  enjoying  an  hereditary  respectability, 
not  diminished,  to  my  mind,  in  the  person  of  Christopher  Ludlow  because  he'combined 
with  his  medical  practice  the  humbler  calling  of  apothecary  and  grocer,  according  to 
the  practice  of  those  days. 

The  conduct  of  Eliza  Maria  Blanchard  after  the  elopement  seems  throughout  to 
have  been  such  as  befitted  the  position  she  assumed  of  James  Campl)eirs  wife.  She 
retained  the  respect  of  his  relations  and  of  her  acquaintances  generally  during  the 
twenty-two  years  that  she  survived  him.  In  writing  to  the  present  Glenfalloch  s 
father  on  10th  February  1812,  Miss  Butter  refers  to  his  mother  as  a  proper  [985]  prso" 
to  be  consulted  by  him  with  reference  to  his  affairs.  After  giving  her  own  aHvice, 
Miss  Butter  says — "  But  go,  my  friend,  to  your  mother,  ask  her  what  her  private  opinion 
is. of  your  umtle,"  and  so  on.  At  this  time  Eliza  Maria  Blanchard  seems,  from  the  cor- 
respondence between  her  son  and  Lord  l^iiuderdale  and  John  Campl)ell  of  Boreland. 
to  have  been  living  in  London  with  her  son  and  his  wife,  to  whom  he  had  been  publicly 
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married  there,  in  her  presence,  two  years  previously.  Her  two  youngest  daughters 
became  Mrs.  Annesley  and  Mrs.  Sutton  by  respectable  marriages  during  her  widow- 
hood.  Her  eldest  daughter,  whose  husband  is  described  in  Miss  Butter's  letter  to 
Lord  Breadalbane  of  7th  April  1807  as  "a  man  of  some  consequence "  in  the  East 
Indies,  had  married  respectably  a  second  time;  and,  what  is  remarkable,  her  son, 
Daniel  Ludlow,  whom  she  had  found  out  in  London  immediately  after  James  CampbeH's 
death,  was  recognised  as  the  half-brother  of  her  children  by  her  marriage  with  James 
Campbell,  and  seems  to  have  joined  with  them  (as  did  likewise  his  wife  after  his  mar- 
riage) in  treating  their  mother  with  affection  and  respect  down  to  the  day  of  her  death. 
All  this  presents  to  us  a  lady  of  a  very  different  description  from  either  of  the  two 
women  who  figure  in  the  Balbougie  case  and  in  Lapsley  v.  Grierson.  The  servant  girl 
whom  the  Laird  of  Balbougie  retained  as  his  mistress,  although  he  questioned  her  fidelity, 
was  never  received  in  society  as  a  person  of  respectabiUty.  Latterly  he  neglected  her 
entirely ;  and  when  she  died  he  caused  her  to  be  buried  like  a  dog,  with  nobody  but 
his  bailiff  or  cowfeeder  to  witness  the  interment.  In  Lapsley  v.  Grierson,  it  seems  to 
have  been  the  habits  of  the  woman  which  drove  her  husband,  William  Paul,  to  desert 
her  and  leave  the  kingdom ;  and  after  Lapsley's  death  she  sank  into  a  state  of  utter 
degradation,  equally  indicative  of  previous  depravity  of  character  as  the  long  and 
respectable  widowhood  of  £liza  Maria  Blanchard  is  indicative  of  the  reverse. 

James  Campbell  had  abundant  opportunity,  before  he  came  to  live  with  her  in 
Scotland,  of  judging  whether  Eliza  Maria  Blanchard  deserved  to  be  brought  along 
with  him  as  his  wife,  or  to  be  left  behind  as  a  cast-off  mistress.  Beyond  the  fact  that 
they  passed  for  married  persons,  we  know  very  little  of  their  mode  of  life  either  in 
America  or  in  England.  But  James  Campbell's  whole  social  and  domestic  conduct » 
after  they  came  to  Scotland,  appears  to  me  to  be  irreconcileable  with  any  other 
supposition  than  that  he  had  come  here  with  his  mind  made  up  on  that  important 
subject. 

One  of  the  first  things  he  did  was  to  send  Eliza  Maria  Blanchard,  as  his  wife,  under 
the  protection  of  his  brother  Colin,  an  officer  in  the  same  regiment  with  himself,  to 
visit  his  mother  at  (ilenfalloch,  accompanied  by  his  children  as  their  lawful  children. 
Soon  after  this  he  presented  Eliza  Maria  Blanchard,  as  his  wife,  to  his  relative  and 
commanding  officer  the  Earl  of  Breadalbane,  and  to  the  Countess  of  Breadalbane,  by 
whom  they  were  acknowledged  as  married  persons,  and  occasionally  invited  to  and 
received  at  their  table.  Within  a  few  years  afterwards  a  son  was  born  to  them,  who 
was  baptised  as  their  lawful  son  by  the  names  "  Breadalbane  Gavin,"  in  honour  of  the 
Earl  and  Coimtess  (her  maiden  name  being  Gavin).  The  Earl  and  Countess,  as  well 
as  the  witnesses  to  this  baptism— viz.  Archibald  Campbell  (doubtless  the  younger 
brother  of  James) — and  Captain  Drummond,  a  brother  ofhcer— were  grossly  and 
gratuitously  insulted  by  James  Campbell  if  he  intended  this  baptism  to  be  that 
of  a  bastard  and  not  of  his  lawful  son.  At  a  later  date — viz.  in  1802 — he  gave 
their  eldest  daughter  in  marriage  to  John  Butler,  a  student  of  medicine,  obviously 
upon  the  footing  that  she  was  his  lawful  daughter.  His  relations,  amongst  whom  he 
thus  introduced  Eliza  Maria  Blanchard  as  his  wife,  were  numerous  and  respectable. 
The  names  of  several  of  them  are  mentioned  in  a  minute  of  meeting,  at  wliich  he  was 
present,  at  opening  the  repositories  of  his  brother  Archibald  in  April  1806,  and  the 
names  of  many  others  appear  in  the  papers  and  proof.  The  power  of  attorney  and 
inhibition  were  also  representations  to  his  friends  and  the  public,  of  the  light  in  which 
he  regarded  Eliza  Maria  Blanchard,  much  more  solemn  and  explicit  than  anything 
we  know  of  before  the  parties  came  to  live  in  Scotland.  The  additional  lapse  of  time 
(thirteen  years  and  a  half),  without  the  slightest  indication  of  a  desire  to  repudiate 
the  connection,  is  also  an  element  of  importance,  especially  when  we  consider  that  in 
Scotland  the  effect  of  cohabitation  and  habit  and  repute  is  probably  just  that  part  of 
our  law,  as  to  irregular  marriages  which  is  most  generally  known  and  relied  on  [986]  ty 
all  classes  of  the  communitv.  The  cases  in  the  books  are  comparatively  few,  because 
the  effect  of  cohabitation  ana  habit  and  repute  is  never  questioned  except  when  the  repute 
is  doubtful  or  divided,  and  the  dispute  then  is  as  to  the  fact  and  not  as  to  the  law. 
Knowledge  of  the  law  is  not  essential  to  the  result,  but  it  is  difficult  to  suppose  that 
James  Campbell,  whose  brother  Archibald  and  other  relatives  belonged  to  the  legal 
profession,  or  even  Eliza  Maria  Blanchard  herself,  could  have  remained  ignorant  of  a 
law  so  familiarly  understood. 

If,  in  the  latter  years  of  his  life,  James  Campbell  had  pronounced  his  children  to 
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be  bastards,  and  Elisa  Maria  Blanchard  to  have  been  all  along  his  mistress,  it  would 
have  been  difficult,  I  think,  for  him  to  have  obtained  credence  to  the  assertion,  that 
when  he  placed  her  in  the  house  of  his  mother  and  at  the  table  of  Lady  Breadalbane, 
as  well  as  in  the  society  of  the  wives  and  daughters  of  his  brother  officers  and  numerous 
relatives,  and  when  he  gave  his  daughter  in  marriage,  and  when  he  obtained  baptifim 
for  his  chlid  as  the  name-son  and  relation  of  a  peer  and  peeress  of  the  realm,  he  meant 
nothing  towards  any  of  these  parties  but  the  insult  and  outrage  which  he  now  openly 
proclaimed. 

But  James  Campbell  never  did,  nor  indicated  the  slightest  intention  of  doing  any- 
thing of  the  kind.  By  1803  he  is  said  to  have  been  paralytic,  or  almost  bed-rid.  At 
all  events,  he  had  fallen  into  declining  health,  and  between  that  date  and  his  death  in 
1806  the  notion  that  he  wished  to  remain  free  to  marry  some  other  woman  seems 
peculiarly  untenable.  But  if  this  was  not  his  object,  what  other  conceivable  motive 
IS  there  why,  in  his  secret  mind,  he  should  have  resolved  that  she,  who  was  his  wife 
in  the  estimation  of  the  world,  should  not  be  his  wife  in  reality — although  the  will 
upon  his  part  was  alone  awanting  to  vindicate  their  mutual  honour  and  their  children's 
legitimacy  1  She  had  acted  towards  him  as  a  faithful  and  devoted  wife  for  a  long 
period  of  years,  not  without  passing  through  trials,  poverty,  and  privation.  She  had 
brought  him  a  family,  some  of  them  now  arrived  at  man  and  woman's  estate,  and 
reared  and  educated  in  a  manner  becoming  his  station.  Even  in  America,  as  Cofin's 
letter  testifies,  she  had  been  exceedingly  well  spoken  of,  and  she  had  never,  at  any  time, 
forfeited  that  character.  She  had  taken  her  place  with  him  in  society  without  any- 
thing to  indicate  that  in  mind,  manners,  or  person  she  was  considered  his  inferior. 
And  now,  what  was  there  in  the  latter  years  of  his  life  that  he  should  wish  to  lire 
and  die  as  if  he  were  her  husband,  and  yet  not  truly  to  be  her  husband  1 

Doubtless  there  was  one  dark  spot  in  her  history ;  but  if  any  man  could  be  dispcsed 
to  drop  a  tear  upon  that  spot,  and  erase  it  from  all  memory,  James  Campbell  must 
have  been  .that  man,  for  he  had  himself  placed  it  there.  The  greater  her  crime,  tiie 
greater,  he  might  naturally  think,  had  been  her  affection  for  him  which  had  induced 
it.  That  there  was  sincere  affection  between  these  parties  I  have  no  doubt  at  all.  The 
whole  history  of  their  hves  after  the  elopement  proves  it,  and  indicates  that  afiectioii 
had  grown,  as  it  grows  in  married  life,  the  longer  the  less  dependent  upon  selfish  con- 
siderations. It  has  been  suggested  that,  having  possession  of  her  person,  and  being 
received  in  society  as  if  thev  were  married,  James  Campbell  could  have  no  moti?e  to 
make  Eliza  Maria  Blanchard  his  wife.  I  cannot  concur  in  that  view  of  human  nature. 
The  animal  passions  and  the  mental  affections  are  made,  for  wise  purposes,  to  work 
together.  But  if  James  Campbell  found  in  Eliza  Maria  Blanchard  the  qualities 
requisite  in  a  wife,  he  never  could  commit  the  gross  mistake  of  supposing  it  was 
the  same  thing  to  have  her  for  a  mistress.  Mutual  respect,  an  indissoluble  union  of 
interests,  a  position  of  unassailable  honour,  and  many  other  essential  elements  d 
domestic  happiness  were  awanting  so  long  as  a  settled  understanding  was  not 
established  between  them  that  they  were  husband  and  wife. 

A  more  formidable  objection  is,  that  if  they  had  wished  to  marry,  there  was  nothing 
to  have  prevented  their  doing  so,  openly  and  publicly,  at  any  time  after  Ludlow's 
death.  But  the  answer  to  tlus  appears  to  me  to  be  satisfactory.  The  Glenfalloch 
family  believed  them  to  have  been  married  persons  when  they  cohabited  together 
in  America,  as  we  may  infer  from  Colin's  letter  of  September  1783,  and  old 
Glenfalloch 's  memorandum  of  December  1786.  They  had  arrived  in  England  and 
come  to  Scotland  in  the  same  professed  character.  To  have  celebrated  a  marriage 
either  in  England  or  Scotland,  would  have  been  to  proclaim  the  fact  that  they  had 
cohabited  prior  to  marriage,  and  might  even  have  called  forth  inquiry  into  the  origin 
[987]  oi  their  acquaintance,  which  they  were  naturally  anxious  to  conceal.  I  can 
quite  understand,  therefore,  why  they  should  have  procrastinated  taking  such  a  step 
in  England,  and  altogether  abandoned  the  idea  of  it  in  Scotland,  where  they  might 
very  soon  learn  that,  if  parties  avow  themselves  to  be  husband  and  wife,  it  is  not  the 
policy  of  the  law  to  disbelieve  them. 

To  say  that  they  refrained  from  celebrating  a  marriage  because  they  relied  on 
the  ceremony  of  September  1781  would,  as  I  have  already  suggested,  be  a  view  fatal 
to  the  only  objection  which  even  the  most  sceptical  can  urge  against  the  concluaye- 
ness  of  the  proof  of  marriage  by  cohabitation  and  habit  and  repute.  For  it  is  not  in- 
telligible that  they  should  have  refrained  upon  that  ground,  unless  during  the  thirteen 


IV.  MA0PHEB80N,  d88,       CAMPBELL  V.  CAMPBELL  [1866]  979 

and  a  half  years  of  their  Scotch  cohabitation  they  regarded  each  other  as  husband  and 
wife ;  and  if  they  so  regai*ded  each  other,  ex  concessis  we  have  all  the  elements  of  a 
complete  proof  of  marriage  according  to  the  law  of  Scotland. 

I  have  gone,  at  somewhat  unusual  length,  both  into  the  facts  and  the  arguments 
in  this  case,  because  it  is  important  to  the  law  and  to  the  parties,  and  we  are  not  all 
agreed  about  it.  But  it  humbly  appears  to  me  that,  even  apart  from  all  the  advantages 
of  onus  claimed  for  Glenfalloch,  the  results  upon  the  whole  evidence  may  be  shortly 
stated  thus : — 

1st,  There  is  ample  proof  of  marriage  by  cohabitation  and  habit  and  repute  and 
written  acknowledgments,  unless  it  can  be  held  that  the  parties  had  come  to  a  private 
understanding  or  agreement  not  to  intermarry. 

2d,  The  whole  proof  of  such  an  understanding  or  agreement  consists  substantially 
in  the  inference  to  be  drawn  from  two  things — (1)  The  fact  that  the  parties  had  lived 
in  adultery  in  Ludlow's  Ufetime,  under  the  guise  of  being  married  persons ;  (2)  That 
they  did  not  celebrate  a  marriage,  formally  or  publicly,  either  in  England  or  Scotland, 
after  Ludlow's  death.    But 

3d,  It  does  not  appear  to  me  that  these  two  things,  or  any  of  the  collateral  circum- 
stances connected  with  them,  warrant  the  inference  deduced  from  them  ;  and,  on  the 
contrary,  I  think  the  inference  from  the  whole  evidence  is  irresistible,  that  the  parties 
really  meant  marriage  ;  and  if  they  did  so,  it  will  not  be  doubted  that,  according  to  the 
law  of  Scotland,  the  proof  of  marriage  is  complete. 

Upon  the  whole,  the  opinion  I  have  formed — slowly  and  deliberately,  but  with 
no  misgiving  in  the  end— is,  that  the  Lord  Ordinary's  interlocutor  is  right,  and  ought 
to  be  adhered  to. 

Lord  Ardmillan.— This  cause,  while  of  great  importance  in  regard  to  the  amount 
of  succession  in  dispute,  is  of  no  less  importance  as  involving  principles  in  the  law  of 
marriage  and  legitimacy  which  reach  the  root  of  all  social  relations,  and  regulate  the 
deepest  and  most  abiding  of  social  interests.  The  practical  question  involved  —  a 
question  partly  of  fact  and  partly  of  law — ^is,  which  oi  these  two  claimants  is  nearest 
and  lawful  heir  of  tailzie  and  provision  to  the  late  Marquess  of  Breadalbane. 

Your  Lordship  in  the  chair  has  clearly  stated  the  proceedings  in  the  cause,  and 
the  position  of  the  competing  parties. 

There  is  no  doubt  that  Mr.  Campbell  of  Glenfalloch,  respondent  in  this  advocation, 
is  the  nearest  heir  if  his  father  was  legitimate.  On  the  other  hand,  it  is  equally  clear 
that,  if  Glenfalloch's  father  was  not  legitimate,  then  the  advocator,  Mr.  Campbell 
of  Boreland,  is  the  nearest  heir.  The  legitimacy  of  the  late  Glenfalloch,  or,  in  other 
words,  the  marriage  of  the  father  and  mother  of  the  late  Glenfalloch,  is  the  fact  to  be 
inquired  into,  and  on  which  the  case  turns. 

I  have  very  carefully  and  anxiously  studied  the  evidence ;  but,  agreeing  generally 
with  Lord  Curriehill,  I  shall  not  trespass  on  your  time  by  repeating  what  he  has  so 
well  explained,  but  shall  state  my  opinion  as  briefly  as  possible. 

It  has  been  pleaded,  with  great  force  and  great  justice,  that  in  this  question  the 
presumption  at  starting  is  clearly  in  favour  of  Glenfalloch.  I  shall  not  repeat  what 
has  already  been  said  in  regard  to  this  presumption.  It  is  undoubtedly  very  strong. 
The  public  repute — the  social  acknowledgment — the  family  recognition — of  the  legiti- 
macy of  the  late  Glenfalloch  for  above  half-a-century,  is  unquestionable.  Nor  is  that 
all.  He  was  not  only  held  and  reputed  to  be  legitimate,  but  his  legitimacy  was  recog- 
nised in  a  most  substantial  manner.  He  inherited  and  retained  the  estate  of  Glen- 
falloch on  the  footing  of  his  acknowledged  legitimacy. 

Still,  however  favoured  by  strong  presumption,  the  respondent  must  make  out 
[988]  1^  claim.  It  is  true  that  he  is  not  suing  an  action  of  declarator  of  his  grand- 
father's marriage,  or  of  his  father's  legitimacy ;  but  he  is  claiming  a  great  succession, 
to  which  he  has  no  right,  imless  his  grandfather's  marriage  and  his  father's  legitimacy 
are  true  in  fact  and  in  law.  He  is,  as  a  claimant,  in  petitorio,  and  he  mtist  instruct 
his  claim,  which  he  cannot  do  unless  he  makes  out  that  his  father  was  legitimate. 
The  circumstances  are  such  as  to  give  him  the  benefit  at  starting  of  an  unusually 
strong  presumption.  But  that  presumption  is  not  of  the  nature  which  excludes 
inquiry,  or  is  incapable  of  displacement.  It  is  not  conclusive,  though  it  is  important. 
I  cannot  adopt  the  contention  of  the  Solicitor-General,  that  the  repute  of  the  legitimacy 
of  the  late  Glenfalloch  shall  be  held  as  so  conclusive  that  it  shall  not  be  examinable 
for  the  purpose  of  ascertaining  the  grounds  on  which  it  rested.    The  respondent  has 


980  CAMPBELL  V.  CAMPBELL  [1866]       IV.  XAOPBEBSOK,  98d. 

not  distinctly  alleged  any  marriage,  with  definite  time,  place,  and  circumstances, 
between  his  grandfather  and  grandmother,  whether  with  or  without  religious  ceremoDy, 
whether  formal  or  informal.  He  has  alleged  on  record  a  marriage  previous  to  1785, 
though  without  stating  the  form  or  the  place  of  such  marriage ;  but  he  has  made 
no  attempt  to  prove  it.  He  has  attempted  to  prove  a  marriage  by  cohabitation  and 
habit  and  repute  after  1793,  to  which  1  shall  afterwards  advert.  But  apart  from  this 
attempted  proof  of  marriase  by  cohabitation  after  1 793,  he  stands  on  the  presumption 
created  by  the  repute  of  legitimacy,  and  he  maintains  that  to  be  sufficient  without 
proof  on  his  part. 

Now,  I  am  of  opinion  that  it  is  the  right  of  the  advocator  (Boreland),  as  a 
competing  claimant,  to  demand  examination  of  the  grounds  on  which  the  proofs  of 
legitimacy  rested,  and  that  it  is  the  duty  of  this  Court  to  consider  the  result  of  that 
examination,  and  to  give  to  that  result  its  just  efiFect  in  estimating  the  force  of  the 
presumption.  I  think  that  the  matter  is  examinable,  and  that  the  inquiry  is  not  to  be 
stopped  absolutely  and  in  limine  because  of  the  long  repute  of  legitimacy. 

But  the  respondent  further  contends  that,  even  if  the  inquiry  is  not  altogether 
excluded,  the  advocator,  who  is  seeking  to  set  aside  the  presumption,  must  prove  the 
negative,  and  that  unless  the  advocator  has  proved  that  there  was  not,  and  could  not 
be,  any  marriage  of  any  kind,  or  at  any  time,  between  James  Campbell  and  Eliza 
Blanchard,  the  grandfather  and  grandmother  of  the  respondent,  such  marriage,  and 
the  consequent  legitimacy  of  their  son,  the  respondent's  father,  must  be  presumed. 
In  other  words,  the  plea  is, — and  it  was  ably  urged  by  the  Solicitor-General,— that 
this  presumption  is  incapable  of  diminution,  and  only  susceptible  of  destruction,  that 
it  cannot  be  displaced  so  as  to  shift  the  burden  of  proof,  but  remains  unimpaired  and 
conclusive,  until  destroyed  by  proof  that  the  matter  presumed  is  impossible.  There 
is  no  doubt  that  the  burden  of  proof  rests  on  the  party  seeking  to  overcome  the  pre- 
sumption. But  that  does  not  satisfy  the  respondent.  He  contends  that,  so  long  as 
a  bare  possibility  is  left,  the  presumption  must  receive  effect.  In  the  course  of  the 
discussion,  the  Solicitor-General,  in  answer  to  a  question  from  myself,  put  his  contention 
thus — that  if  the  adv(x»tor  proved  that  there  was,  and  could  be,  no  marriage  up  to 
within  a  week,  or  a  day,  or  an  hour  of  the  death  of  James  Campbell,  the  presumption  of 
legitimacy  would  remain  conclusive,  because  a  bare  possibility  of  marriage  was  still  there. 

In  this  view  of  the  law  I  cannot  acquiesce,  xhis  is  not  a  presumptio  juris  et  de 
jure,  which  is  so  absolute  that  it  may  not  be  contradicted,  neither  is  it  a  presumption 
so  conclusive  that  it  may  not  be  met  by  prcxif  of  circumstances  creating  a  contrary 
presumption.  The  presumption  of  legitimacy  does  not  in  this  respect  differ  from  other 
well-known  presumptions.  The  presumption  in  favour  of  life  is  strong,  but  it  may 
be  overcome  by  proof  of  circumstances  creating  a  high  probability  of  death.  Man? 
cases  have  been  decided  on  the  comparison  of  strong  circiunstantial  evidence  of  death, 
as  opposed  to  the  presumption  of  life.  Perhaps  the  strongest  and  most  precious,  I 
might  say  most  sacred  presumption  is  the  presumption  of  innocence.  But  it  is  beyond 
question — it  is  a  matter  of  familiar  experience — that  the  presumption  of  innocence 
is  overcome  by  circumstances  creating  a  stronger  presumption  of  guilt.  A  person 
is  accused  of  theft.  He  is  presumed  to  be  innocent.  But  it  is  proved,  not  that  he  was 
seen  to  commit  the  theft,  for  that  would  destroy  the  presumption  of  innocence,  hut 
that,  within  half  an  hour  of  the  theft,  he  is  found  hiding,  and  in  unexplained  possessicn 
of  the  stolen  property.  The  effect  of  this  pr(X)f  is  to  displace  the  presumption  of  inno- 
cence by  a  stronger  presumption  of  guilt.  So  is  it  in  the  present  case.  There  is  a  strong 
presumption  in  favour  of  [989]  the  respondent.  If  the  advocator  had  been  unable 
to  get  behind  the  repute — ^if  he  had  failed  to  pierce  the  obscurity  in  which  the  early 
story  of  James  Campbell's  life  seemed  to  be  shrouded — then  the  repute  would  receive 
effect,  and,  the  contrary  facts  being  unascertained,  the  presumption  of  marriage  and 
legitimacy  would  prevail. 

But  in  most  important  particulars  the  facts  behind  or  beneath  the  repute  have  been 
ascertained.  We  have  evidence,  unusually  clear  considering  the  lapse  of  time,  and  to 
my  mind  completely  satisfactory,  that  the  connection  between  James  Campbell  and 
Eliza  Blanchard  commenced  in  adultery  iYi  1781,  and  that  they  lived  together  pro- 
fessedly and  apparently  as  man  and  wife,  but  really  and  truly  in  adultery,  from  1 781 
till  January  1784,  when  Christopher  Ludlow,  the  husband  of  Eliza  Blanchard,  died. 

I  do  not  now  dwell  on  the  detail8,of  the  evidence.  I  have  very  carefully  considered 
it,  and  on  this  point  I  think  it  does  not  admit  o|  reasonable  doubt.     It  is  to  be  observed 
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that  both  parties  knew  what  they  were  doing,  and  combined  to  disguise  the  sin  under 
the  aspect  of  marriage.  There  is  here  no  case  of  putative  marriage.  There  was  no 
mistake  on  the  part  of  James  Campbell,  and  there  could  be  none  on  the  part  of  the  lady. 
They  eloped  together  from  the  husband's  house — she  leaving  her  sleeping  child,  for 
neither  the  duty  of  a  wife  nor  the  affection  of  a  mother  could  restrain  her  guilty  passion 
— ^and  they  lived  wittingly  and  wilfully  in  adultery  for  three  years,  concealing  the 
criminal  character  of  their  connection  by  pretending  to  live  in  marriage.  These  are 
facts  discovered  behind  the  repute  of  marriage — facts  explaining  the  real  position  of  the 
parties  as  opposed  to  the  false  and  feigned  position  on  which  the  repute  rested — facts 
at  the  commencement  of  the  connection,  and  affecting  the  character  of  its  continuance — 
facts  at  the  fountain  of  the  presumption  of  marriage  and  legitimacy  on  which  the  respon- 
dent relies — and  therefore  facts  which  cannot  be  lost  sight  of  in  estimating  the  force  of 
that  presumption. 

I  therefore  proceed  to  consider  what  is  the  effect  of  these  proved  facts  on  the  question 
of  the  marriage  of  the  parties  to  whom  they  relate ;  and  I  consider  that  question  on  the 
footing  that  the  presumption  on  which  the  respondent  founds  is  not  absolute,  and  does 
not  exclude  inquiry,  though  it  is  undoubtedly  an  important  element  therein. 

In  the  first  place,  I  cannot  adopt  the  advocator's  plea,  that  in  consequence  of  the 
adulterous  connection  from  1781  to  1784,  no  marriage,  however  regular,  could  there- 
after be  validly  contracted  between  the  parties.  There  was  no  divorce.  Some  dicta 
of  jurists  in  the  canon  law  do  tend  to  support  the  advocator's  proposition  ;  but,  apart 
from  the  Act  of  1600,  c.  20,  there  is  no  authority  for  it  in  the  law  of  Scotland,  and  that 
statute  applies  exclusively  to  persons  divorced  for  adultery.  On  this  point  I  agree  with 
your  Lordships. 

It  may,  however,  be  truly  said  that  the  subsequent  marriage  of  parties  who  have 
lived  in  adultery  is  not  favourably  viewed  nor  easily  presumed  by  Scottish  law,  and 
that  marriage  between  such  guilty  parties  miist  be  clearly  proved.  On  this  point 
the  decision  in  the  case  of  Irving,  in  the  Consistorial  Records  of  1695,  to  which  Lord 
Curriehill  has  referred,  is  instructive.  Irving  and  Elizabeth  Ker  lived  in  adultery. 
The  wife  of  Irving  died  in  1 689.  After  her  death  Irving  cohabited  openly  with  Elizabeth 
Ker  as  his  wife,  just  as  he  had  done  before  his  wife's  &ath.  But  by  the  express  words 
of  the  judgment,  this  Elizabeth  Ker  was  found  to  be  "  no  lawful  wife." 

It  is  not  necessary  to  the  view  which  I  take  of  this  case,  that  the  marriage  between 
James  Campbell  and  Eliza  Blanchard,  said  to  have  been  celebrated  by  the  Rev.  Mr. 
M*Gregor  in  Edinburgh  in  1781,  shall  be  held  proved.  It  would  be  sufficient  if  the 
parties  who  eloped  together,  and  Uved  together  in  adultery,  professed  and  pretended  to 
live  in  matrimony,  and  thereby  created  a  repute  of  marriage  contrary  to  the  fact. 
That  would  be  enough  to  draw  the  veil  from  the  imposture,  and  shew  its  falsehood — to 
disclose  the  foundation  of  the  repute  of  marriage,  and  make  manifest  its  groundlessness. 
Whether  there  was  or  was  not  a  marriage  in  1781,  it  is  clear  on  the  proof  that  neither 
James  Campbell  nor  Eliza  Blanchard  ever  alleged  any  other  marriage.  The  repute 
of  marriage  which,  contrary  to  the  truth,  they  succeeded  in  creating  from  1781  to  1784, 
and  which  they  afterwards  continued  to  support  till  James  Campbell's  death  in  1806, 
rested  either  on  the  fact  of  [990]  this  ceremony  of  marriage  in  1781,  or  on  the  repre- 
sentation of  that  fact,  because  no  other  marriage  was  ever  alleged  by  any  one  of  the 
parties.  It  is  of  little  moment  whether  the  fact  of  that  marriage  be  taken  as  proved  or 
not.  If  it  is  proved,  then  the  repute  rested  on  a  ceremony  of  marriage  which  was  un- 
lawful and  void,  and  known  by  the  parties  to  be  so.  If  it  is  not  proved,  then  the  repute 
rested  on  conduct  which  was  deceiving,  and  on  representations  which  were  false.  In 
either  case  the  foundation  of  the  repute  is  gone ;  in  either  case  the  discovery  of  the 
truth  is  fatal  to  the  repute. 

But  I  go  further  ;  for  the  conviction  in  my  mind,  created  by  repeated  and  anxious 
consideration  of  the  evidence,  is,  that  the  letters  of  Eliza  Blanchard  in  1807,  in  which 
she  distinctly  alleges  the  marriage  in  Edinburgh  in  1 781  as  the  only  ground  of  her 
claim  as  widow,  and  the  only  marriage  to  which  she  refers,  are  according  to  the  truth. 
They  appear  to  have  satisfied  the  War  Office,  and  to  have  satisfied  Lord  Breadalbane 
and  Lady  Breadalbane,  who  seem  to  have  accepted  the  statement  as  true,  and  as  corre- 
sponding with  their  own  understanding,  and  with  the  previous  impressions  in  the 
family. 

The  objection  to  the  admissibility  of  these  letters  as  evidence  is  plainly  groundless. 
Both  the  parties  to  the  marriage  are  now  dead.     The  respondent,  their  grandson. 
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founds  on  the  conduct  of  both,  and  on  the  writings  of  James  Campbell,  in  support  of 
the  averment  of  marriage,  and  then  he*denies  that  the  written  words  of  his  own  grand- 
mother shall  enter  into  the  proof  of  the  time,  place,  and  manner  of  the  alleged  marriage. 
The  respondent  actuaUy  founds  on  the  fact  that  Eliza  Blanchard  applied  for  and  obtained 
a  pension  as  the  widow  of  James  Campbell.  How  can  he  object  to  the  admissibility 
of  the  letter  in  which  she  made  the  application  1  These  letters  do  not  of  themselYOB 
prove  the  facts  stated  in  them,  but  they  prove  that  the  writer  of  the  letters  so  alleged, 
and  they  are  capable  of  confirmation,  and  if  confirmed,  and  read  along  with  the  other 
evidence,  they  cannot  be  excluded  from  consideration  ;  but,  in  so  far  as  credible,  thev 
must  receive  their  just  weight.  It  appears  to  me  far  more  probable  that  these  letters 
are  true  than  false.  The  ingenioiis  suggestion  of  reasons  or  motives  influencing  the 
poor  woman  to  accuse  herself  falsely  of  bigamy,  does  not  commend  itself  to  my  mind. 
The  suggested  motives  are  inconsistent  with  the  whole  case  put  by  the  respondent  him- 
self, and  are  not  natural  or  reasonable.  The  respondent  maintains — and  the  Lord 
Ordinary  (which  is  to  me  surprising)  seems  to  be  of  opinion — that  in  Halifax  the  parties 
lived,  not  matrimonially,  but  as  keeper  and  mistress,  she  being  known  to  be  his  mistress, 
and  then  he  maintains,  or  suggests,  that  Eliza  Blanchard  did,  in  1807,  falsely  allege 
a  marriage  in  1781,  because  it  was  "  desirable  to  assign  a  date  prior  to  their  going  to 
America."  Why  so  1  If  in  America  they  had  not  been  reputed  to  be  married,  but  had 
lived  as  keeper  and  mistress,  and  were,  as  the  respondent  argues,  so  regarded,  what 
motive  was  there  for  falsely  fixing  the  marriage  at  a  date  prior  to  their  going  to  America  1 
Her  application  for  pnsion  was  as  the  widow  of  an  ofiicer  in  the  Breadall»ne  Fencib}e8, 
which  James  Campbell  only  joined  in  1793.  Why  should  she,  imder  that  application, 
fix  the  date  of  her  alleged  marriage  in  1 781  if  that  was  not  the  true  date  1  The  respon- 
dent further  contends,  and  it  is  suggested  by  the  Lord  Ordinary,  that  "  both  parties, 
for  obvious  reasons,  all  along  concealed  the  true  date  of  their  marriage."  Then  it  had 
a  date,  and  a  date  which  they  could  have  revealed,  but  which  it  was  their  wish  and 
interest  to  conceal.  Was  it  their  interest  to  conceal  the  date  if  the  marriage  occurred 
when  it  might  have  been  lawful,  or  if  it  occurred  when  it  was  a  crime  1  Is  there  any  force 
or  fitness  in  the  suggestion  that  the  woman  falsely  alleged,  as  the  date  of  her  marriage, 
a  period  when  the  ceremony  was  void  and  the  act  criminal  ]  The  first  living  child 
seems  to  have  been  bom  in  May  1 785.  The  woman,  if  making  a  false  statement,  might 
have  fixed  the  date  in  the  spring  of  1784,  when  marriage  was  possible.  Why  fix  it 
in  1781  when  marriage  was  impossible,  unless  that  was  the  true  date  of  the  only  mar- 
riage to  which  she  could  refer  ]  For  my  part,  I  cannot  perceive  any  inteUigible  motiye 
or  explanation  to  accoimt  for  a  false  allegation  of  a  marriage  in  1 781 ,  in  order  to  support 
her  application  as  the  widow  of  an  officer  in  a  regiment  not  raised  till  1793.  It  is  said 
that  bigamy  is  not  probable,  and  not  to  be  presumed.  But  is  self-accusation  of  bigamy, 
contrary  to  the  fact,  probable  or  to  be  presumed  1  Is  it  conceivable  that,  if  there  had 
been  any  other  marriage,  Eliza  Blanchanl  would  have  alleged  a  ceremony  which  invoKed 
a  crime  ?    I  think  not. 

[991]  In  1781  James  Campbell  was  ordered  to  America.  He  had  just  eloped  with 
this  young  and  handsome  wife  of  Ludlow.  He  could  not  take  her  out  to  America  in  a 
Government  ship  except  as  his  wife,  and  he  did  take  her  as  his  wife,  though  they  were 
truly  living  in  adultery.  Before  going  out  it  was  desirable  to  obtain  a  marriage  certifi- 
cate ;  and  a  marriage  in  Edinburgh,  where  the  woman's  position  as  the  wife  of  Ludlow 
was  not  known,  enabled  them  to  obtain  the  certificate,  and  to  practise  successfully  the 
deception.  I  can  understand  the  reasons  for  going  through  the  ceremony  of  marriage 
in  1781,  though  it  was  void  and  criminal.  I  cannot  understand  the  reason  for  falsely 
alleging  it. 

Then  I  think  that  these  letters  are  corroborated  in  a  remarkable  manner. 

On  this  point  I  shall  not  enter  into  the  particulars  of  the  evidence.  The  ample 
and  able  analysis  of  it  by  Mr.  Eraser,  in  the  case  for  the  advocator,  renders  that  un- 
necessary, and  is  to  me  quite  satisfactory.  I  cannot  believe  the  letters  to  be  wilfully 
false  (the  error  in  stating  the  year  being  obviously  a  mistake,  and  1781  being  the  year 
meant) ;  and  I  am  of  opinion  that,  assuming  the  honesty  of  the  letters,  then,  in  the 
conduct  of  the  parties  from  1781  to  1784 ;  in  EKza  Blanchard's  repeated  expression 
of  regret  for  the  loss  of  her  marriage  certificate  in  America,  indicating  a  marriage 
before  going  to  America;  in  Colin  CampbelPs  letter  of  7th  September  1783,  which 
plainly  implies  that  he  believed  them  married  some  time  prior  to  that  date ;  in  the 
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entry  of  her  name  as  "  Mrs.  Eliza  Campbell "  in  the  ship's  list  on  returning  from  America 
in  November  1783,  reaching  England  in  February  1784  ;  in  the  memorial  for  Glen- 
falloch  in  December  1786,  written  by  Archibald  Campbell  the  brother  of  James,  in 
which  she  is  mentioned  as  James's  wife ;  in  the  acceptance  by  Lord  Breadalbane  and 
Lady  Breadalbane  of  the  statements  in  the  letters  as  according  to  their  impressions : 
and  in  the  undesigned  coincidences  between  the  statements  in  the  letters  and  ascer- 
tained facts  which  she  could  not  have  invented,  there  are  apt  and  strong  corroborations 
of  her  statement  that  there  was  a  ceremony  of  marriage  in  Edinburgh  in  1781. 

I  observe  that  some  of  the  consulted  Judges  take  what  I  cannot  help  thinking  a 
very  singular  view  of  this  marriage  ceremony  in  1781.  Assuming  the  fact  of  that 
ceremony  to  be  proved,  they  seem  to  think  that,  although  null  and  void  in  itself,  being 
an  act  of  bigamy,  it  is  notwithstanding  indicative  of  matrimonial  intention.  I  see 
that  Lord  Cowan  calls  it  "  an  unavailing  attempt  to  form  the  marriage  relation."  In 
this  view  I  cannot  concur.  Indeed  I  come  to  the  opposite  conclusion.  A  criminal 
act  does  not  naturally  indicate  a  lawful  intention.  A  bigamous  ceremony,  where  both 
parties  are  guilty,  is  not  **  an  unavailing  attempt  to  form  the  marriage  relation,"  for 
it  did  not  mean  marriage,  and  it  could  not  constitute  marriage,  and  it  cannot  in  my 
opinion  be  expressive  or  indicative  of  matrimonial  intention.  The  intention  which 
I  think  was  expressed  by  that  act  of  bigamy  was  an  intention  of  continuing  to  live  in 
adultery,  and  of  hiding  the  sin  by  the  false  pretence  of  marriage.  Where  one  party 
to  a  bigamous  ceremony  is  innocent,  the  other  is  guilty  of  a  base  and  cruel  fraud.  In 
that  esse  the  innocent  party  means  marriage.  Where,  as  in  this  case,  both  parties  are 
guilty,  neither  of  them  means  marriage,  but  both  mean  deceit.  In  such  a  case  the  act 
of  bigamy  is  not  an  attempt  to  marry,  but  a  wicked  desecration  of  a  holy  ordinance 
and  a  sacred  relation  by  a  false  pretence.  Whatever  may  be  thought  of  the  intention 
of  the  parties  at  a  subsequent  period,  I  cannot  doubt  that  at  the  time  of  the  ceremony 
in  Edinburgh  their  intention  was,  not  to  marry,  which  both  knew  to  be  impossible, 
but  to  create  a  false  repute  by  pretending  marriage.  This  intention  to  deceive,  by  a 
pretence  of  marriage,  taints  the  spring  and  the  stream  of  their  cohabitation,  and,  unless 
discharged  by  proof  of  conduct  indicating  a  change,  must  be  held  as  qualifying  its  entire 
course. 

At  all  events,  I  think  it  is  beyond  a  doubt  that  during  the  life  of  Ludlow  there  was 
such  cohabitation  as  man  and  wife,  such  conduct  and  such  representations  by  both 
parties,  James  Campbell,  and  Eliza  Blanchard,  as  to  create,  contrary  to  the  fact,  a  repute 
of  marriage  :  and  it  does  not  matter  much  whether  that  repute  is  to  be  referred  solely 
to  the  conduct  of  the  parties,  or  to  a  belief  in  this  marriage  in  1 781. 

The  respondent  of  course  contends  that  marriage  is  to  be  presumed,  or  has  been 
instructed  by  the  proof,  after  the  death  of  Ludlow  in  January  1784.  I  have  already 
spoken  to  the  effect  of  the  presumption.  After  what  has  been  ascertained  as  [992]  matter 
of  fact,  it  is  impossible  to  hold  the  presumption  suflScient.  We  must  consider  the  proof. 
Has  any  marriage  after  1784  been  instructed  by  the  evidence  ]  I  think  there  was 
no  such  marriage.  I  do  not  rest  my  opinon  on  any  disparity  in  rank  or  social  position. 
Their  guilt  was  mutual ;  mutual  was  their  shame ;  and  they  endeavoured  to  hide  it 
by  pretending  marriage. 

The  case,  as  stated  by  the  respondent,  differs  widely  from  the  case  sustained  by 
the  Lord  Ordinary.  The  respondent  avers  that  his  father  was  bom  in  1787  in  lawful 
marriage.  He  declines  to  state  the  date  or  place  of  marriage,  but  he  alleges  a  lawful 
marriage  "previous  to  the  year  1785,"  and  adds  that  in  1785  James  Campbell  and 
Eliza  Buj^nchard  came  to  Glenfalloch,  and  resided  there  as  man  and  wife.  This  averment 
must  mean  that  the  marriage  took  place  between  January  1784,  when  Ludlow  died, 
and  early  in  the  summer  of  1 785.  I  am  not  disposed  to  hold  that,  as  matter  of  pleading, 
the  respondent  is  very  strictly  tied  to  this  statement,  or  to  exclude  consideration  of  a 
case,  if  there  be  really  one  on  the  proof,  falling  beyond  it.  The  circumstances  may  well 
explain  and  excuse  some  inaccuracies  in  the  statement.  Still,  it  is  true  that  the  case 
which  the  respondent  has  put  on  record,  and  which  his  counsel  deliberately  repeated 
at  the  bar  is,  that  the  marriage  was  before  1785,  and  that  the  late  Glenfallocn  was 
bom  in  wedlock  in  1 787.  To  support  that  averment  I  think  there  is  literally  no  evidence. 
There  is  no  reason  whatever  to  suppose  it  true,  while  the  letters  of  Mrs.  Ludlow  in  1807 
are  opposed  to  such  an  idea,  for  she,  who  knew  the  truth,  stated  1781  as  the  date  of 
the  only  marriage  which  she  ever  alleged.    James  Campbell  and  Eliza  Blanchard  lived  in 
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England  08  if  man  and  wife  from  February  1 784  till  J ul y  1 785.  No  regular  marriage  has 
been  suggested,  and  marriage  by  cohabitation  only  could  not  be  constituted  in  England. 
In  July  1 785  James  Campbell  was  at  Glenfalloch,  but  there  is  no  proof  that  Elia 
I^lanchard  was  with  him,  or  that  she  was  ever  with  him  in  Scotland  till  1793,  or  shortly 
before  that  date.  In  1785  she  had  an  infant  daughter,  who  was  born  near  Devonport. 
and  was  in  July  1785  not  two  months  old.  If  she  had  been  at  Glenfalloch,  as  alleged 
by  the  respondent,  it  could  scarcely  have  escaped  the  recollection  of  the  witnesses  who 
speak  to  James  being  there.  The  presence  of  a  young  infant  with  her  was  a  circumstance 
likely  to  be  remem^red,  and  it  is  most  unlikely  tlut  she  should  go  without  the  child. 
I  think  that  she  was  never  at  Glenfalloch  till  after  old  WilHam  Caropbeirs  death,  which 
was  in  1791,  and  indeed  it  is  very  doubtful  whether  she  was  ever  tnere  till  after  1793, 
when  James  Campbell  joined  the  Breadalbane  Fencibles. 

From  1793  to  1799,  and  again  from  1803  to  1806,  when  James  Campbdl  died 
there  is,  in  your  Lordship's  ojxnion,  evidence  of  cohabitation  in  Scotland  by  these 
parties  as  if  they  were  man  and  wife,  and  of  a  repute  of  marriage  created  by  their  con- 
duct and  cohabitation.  In  that  opinion  I  concur,  and  I  think  it  would  be  sufficient 
to  support  the  inference  of  marriage  if  we  had  not  ascertained  the  true  character  of 
the  cohabitation. 

The  Lord  Ordinary  has  decided  the  case  on  the  footing  that  no  marriage  prior 
to  1793  has  been  instructed ;  but  he  is  of  opinion  that  marriage  has  been  estaUished 
by  proof  of  cohabitation  and  habit  and  repute  in  Scotland  after  1793. 

This  decision  implies  that  the  parties,  who  certainly  lived  together  since  1781, 
had  lived  without  marriage  till  1793,  and  that  the  respondent's  father,  born  in  1787, 
was  born,  not  in  wedlock,  but  a  bastard ;  and  thus  it  proceeds  on  a  view  of  the  facts 
directly  contrary  to  that  stated  on  record  by  the  respondent. 

For  the  respondent's  view  of  the  facta  there  is  no  evidence.  It  can  stand  only 
on  the  plea,  already  considered,  that  the  presumption  of  marriage  is  conclusive.  In 
the  proof  it  has  no  foundation.  There  is  evidence  of  cohabitation  and  of  repute  after 
1793,  not  so  conclusive  as  the  respondent  represents  it,  but  still  evidence  of  weight 
and  importance ;  and  the  question  arises,  is  that  sufficient  to  instruct  marriage  wh^e 
the  connection  originated  in  adultery  known  to  both  parties,  and  was  so  continued 
for  three  years, — where,  after  the  husband's  death,  the  parties  continued  in  their  coiuse 
of  illicit  connection  for  nine  years  more, — and  where,  during  the  whole  of  these  twelve 
years,  in  so  far  as  the  facts  have  been  ascertained,  they  succeeded  by  their  conduct 
and  representations  in  creating  a  false  repute  of  marriage  1 

This  question  is  of  the  gravest  and  deepest  importance.  The  plea  of  the  respon- 
dent has  not  been  supported  by  any  decision  or  authority  at  all  appiicable  [993]  ^  the 
circumstances  of  this  case ;  and  in  order  to  dispose  of  the  question,  it  is  necessary 
to  consider  carefully  the  principles  of  law  in  r^ard  to  the  proof  of  marriage  by  co- 
habitation and  habit  and  repute. 

Marriage  is  a  consensual  contract,  A  religious  ceremony  is  appropriate  and  becom- 
ing, and  it  is  so  considered  and  accepted  in  Scotland  as  well  as  in  England.  But  h? 
the  law  of  Scotland  mutual  consent  if  clearly  proved,  makes  marriage,  whether  there 
be  a  religious  ceremony  or  not.  One  of  the  modes  of  proving  this  mutual  consent 
is  not  direct,  but  inferential  or  presumptive — ^it  is  by  proof  of  cohabitation  and  halflt 
and  repute.  It  is  important  to  observe  that  cohabitation  as  man  and  wife,  with  the 
habit  and  repute  thereby  created,  is  not,  according  to  sound  legal  principle,  a  mode 
of  constituting  marriage,  but  only  a  mode  of  instructing  that  mutual  consent  which 
maketh  marriage.  This  principle  is  recognised  by  all  our  best  legal  authorities.  Lord 
Stair  (book  iv.  t.  45,  sect.  19)  says: — "Cohabitation  and  behaving  as  man  and  wife 
for  a  considerable  time  presumeth  marriage."  Erskine  (book  i.  t.  6,  sect.  6)  sap:— 
"  Marriage  may  be  discovered  rebus  ipsis  et  fadis.  In  this  way  it  is  presumed  or  inferred 
from  cohabitiition,  or  the  parties  living  together  at  bed  and  board,  joined  to  their  being 
habite,  or  held  and  reput^  man  and  wife."  By  the  statute  1503,  c.  77,  it  is  provided 
that  the  presumption  arising  from  cohabitation,  with  habit  and  repute,  may  be 
refuted  by  evidence.  In  the  case  of  Lowrie  v,  Mercer,  28th  May  1840,  Lord  Moncreiff 
says  :-- "  Repute  alone  will  never  make  or  prove  a  marriage.  That  never  was  the  law 
in  this  or  any  other  civilised  state.  There  must  be  first  cohabitation  as  husband  and 
wife, — such  cohabitation  as  does  belong  to  the  state  of  matrimony.  This  is  the  basis 
of  the  proof  of  marriage  factis  which  arises  upon  it.  The  reputation  following  from 
it  is  but  an  adjunct  to  prove  the  character  of  it.    There  must  first  be  such  cohafitation 
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as  admits  rationally  of  such  an  inference."    Lord  Justice-Clerk  Boyle  expresses  the 
same  opinion,  and  explains  his  views  at  some  length.    In  the  case  of  Cunningham 

V.  Cunningham  Lord  Eedesdale  says : — "  By  the  law  of  Scotland  cohabitation,  with 
habit  and  repute,  is  presumptive  evidence  of  marriage/ 

I  think  I  am  not  incorrect  in  stating,  as  a  legal  proposition  in  accordance  with  - 
the  authorities,  that  the  true  effect  of  cohabitation  as  man  and  wife,  and  of  the  repute 
of  mariiage  created  thereby,  is — that  it  is  the  foundation  of  a  legitimate  and  reason- 
able inference  of  the  interchange  of  mutual  consent,  and  thus  creates  a  strong  pre- 
sumption of  marriage ;  but  the  character  of  the  cohabitation,  the  nature  and  extent 
of  the  repute,  and  the  reasonableness  of  the  inference,  are  matters  open  to  inquirv. 

When,  as  in  this  case,  the  connection  has  commenced  in  adultery — when  during 
the  adulterous  connection,  and  while  the  woman's  husband  Hved,  there  was  a  co- 
habitation apparently  as  man  and  wife,  and  repute  of  marriage  created  thereby,  a 
repute  contrary  to  the  truth — what  shall  be  said  of  the  continuance  of  such  a  co- 
habitation and  such  repute  after  the  death  of  the  husband  1  Can  actual  marriage  be 
presumed  or  inferred  from  continued  cohabitation  under  such  circumstances  1 

I  am  humbly  of  opinion  that  the  inference  of  matrimonial  consent  would  be  un- 
safe and  unsound.  I  have  already  explained  that  I  think  there  is  here  abundant 
evidence  of  cohabitation  as  man  and  wife,  creating  matrimonial  repute,  between  1781 
and  1 784.  That  cohabitation  was  deceitful,  and  that  repute  was  false,  for  the  parties 
were  knowingly  living  in  adultery.  There  was  also  cohabitation  as  man  and  wife, 
and  matrimonial  repute,  while  the  parties  lived  together  in  England,  between  1784 
and  1793.  It  is  scarcely  suggested  that  there  was  any  marriage  in  England  during 
that  period,  and  there  is  not  the  slightest  evidence  to  support  the  suggestion.  The 
Lord  Ordinary  is  of  opinion  that  there  was  no  such  marriage ;  and  in  that  opinion 
I  concur.  The  matrimonial  repute  during  that  period  must  be  viewed  as  contrary 
to  the  fact. 

Now,  supposing  the  same  cohabitation  to  be  continued  in  Scotland,  and  to  create 
the  same  repute  of  marriage  after  1793,  on  what  legal  or  logical  principle  can  we  infer 
matrimonial  consent  from  the  continuance  of  the  same  conduct,  from  which  during 
many  years  the  absence  of  matrimonial  consent  must  be  truly  inferred  1  The  inference 
from  conduct  of  such  mutual  consent  as  shall  supply  the  want  of  a  religious  ceremony, 
and  instruct  marriage,  must  be  a  necessary  inference,  or  at  least  a  most  strong  and 
rational  inference.  But  it  cannot  be  necessary,  it  cannot  [994]  even  be  clearly  reason- 
able, to  infer  matrimonial  consent  from  the  continuance  of  the  same  conduct  which 
has  been  for  years  consistent  with  the  absence  of  matrimony.  The  inference,  whether 
legal  or  logical,  is  destroyed  by  the  ascertainment  of  the  false  and  deceptive  character 
of  the  original  cohabitation.  It  is  certain  that  the  parties  did  not  mean  to  interchange 
matrimonial  consent  before  1784.  Neither  did  they  mean  to  do  so  by  their  cohabita- 
tion in  England  between  1784  and  1793.  Yet  this  proof  discloses  the  fact  that,  during 
that  time,  they  were  held  and  reputed  to  be  what  they  pretended  to  be,  but  were  not. 
The  repute  created  was  contrary  to  the  truth.  It  looked  like  mai-riage,  but  it  was 
not  marriage.  It  is  not  enough  to  say  that  the  original  connection  was  illicit.  That 
is  only  part  of  the  truth.  The  original  connection  was  adulterous,  and  the  parties 
who  lived  in  adultery  practised  a  successful  deception,  and  created  falsely  a  repute  of 
matrimony.  There  is  no  doubt  that  for  three  years  that  deception  continued  while 
marriage  was  imjxxssible ;  and  there  is,  in  niy  opinion,  scarcely  any  doubt  that  the 
deception  continued  for  nine  years  more  in  England,  where  there  is  no  trace  and  no 
averment  of  any  regular  marriage,  and  where  mere  cohabitation  was  not  sufficient. 

Assuming  for  the  present  that  there  was  no  material  change  in  the  conduct  of  the 
parties  and  the  character  of  the  cohabitation  after  1793  (a  point  to  which  I  shall  after- 
wards advert),  I  am  of  opinion  that  the  mere  continuance  of  the  cohabitation  is  not 
sufficient  to  instruct  marriage. 

In  the  case  of  Cunnineham  of  Balbougie,  already  mentioned,  the  opinions  of  Lord 
Eldon  and  Lord  Redesdale  are  most  important.  These  learnt  Lords  attach  great 
weight  to  the  originally  illicit  character  of  the  connection  as  opposed  to  the  presumption 
of  marriage,  unless  there  was  proof  that  at  some  particular  period  the  nature  of  the 
connection  changed,  and  what  had  been  illicit  became  lawful. 

In  the  case  of  Lapsley  v.  Grierson,  the  cohabitation  was,  as  in  this  case,  not  only 
illicit  but  adulterous ;  and  the  Lord  Justice-Clerk  Hope,  in  referring  to  the  case  of 
Balbougie,  gives  his  clear  opinion  that  that  authority  was  still  higher  and  more  weighty 
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when  the  illicit  cohahitation  was  adulterous.  Lord  Moncreiff,  repeating  the  opinions 
which  he  expressed  in  the  case  of  Lowrie  v.  Mercer,  concurred  with  the  Lord  Justice- 
Clerk,  and  emphatically  added,  that  "  it  is  a  fact  very  fundamental  in  the  case,  that 
they  began  their  cohabitation  in  adultery."  That  case  went  to  the  House  of  Lords 
on  appeal,  and  the  judgment  of  this  Court  against  the  marriage  was  affirmed.  It  is 
not  necessary  for  me  to  trespass  on  your  Lordships'  time  by  again  referring  to  the 
opinions  of  the  noble  and  learned  Lords  who  decided  that  case.  I  hare  read  them 
again  and  again ;  and  I  have  arrived  at  the  conclusion,  that,  according  to  the  ciearly 
expiessed  opinion  of  Lord  Cottenham,  Lord  Campbell,  and  Lord  Brougham,  it  is  mani- 
fest that  if  it  had  been  necessary  in  that  case  to  affirm  the  proposition  which  I  now 
state,  these  learned  Lords  wotdd  have  done  so. 

That  proposition  is,  that  where,  by  cohabitation,  apparently  matrimonial  but 
truly  adulterous,  a  repute  of  marriage  contrary  to  the  truth  has  been  created,  then, 
after  the  death  of  the  husband  of  one  of  these  parties,  the  continuance  of  the  same 
cohabitation,  without  a  change  of  conduct,  will  not  instruct  marriage. 

It  was  not  necessary  in  the  case  of  Lapsley  to  decide  this  question ;  but  the  opinions 
of  the  very  high  judicial  authorities  to  whom  I  have  referred  lead  to  this  conclusion. 

With  the  greatest  respect  for  the  opinions  of  my  brethren  the  consulted  Judjges, 
they  do  not  appear  to  me  to  appreciate  fully  the  import  and  bearing  of  the  opinions 
delivered  in  the  cases  of  Balbougie  and  Lapsley.  The  judgment  in  these  cases  is  cer- 
tainly not  directly  in  point.  But  I  must  humbly  say,  that  not  even  your  Lordship's 
most  able  and  interesting  analysis  of  the  particular  facts  of  both  cases  has  satisfied 
me,  that  the  opinions  of  the  Judges  have  no  bearing  on  this  question. 

It  is  not  enough  to  say  that  where  a  connection  is  proved  to  have  been  illicit  in 
its  origin,  it  must  be  presumed  so  to  continue ;  neither  is  it  enough  to  say  that  mar- 
riage is  not  instructed  by  proof  of  cohabitation,  where  the  repute  of  marriage  is  divided. 
Both  of  these  propositions  are  true,  and  both  are  supported  by  the  opinions  of  the 
Judges  in  the  House  of  Lords  in  these  two  cases.  But  there  is  more  than  this  to  be 
learned  from  a  careful  consideration  of  the  views  expressed  by  the  noble  and  learned 
Lords  who  decided  these  cases.  In  the  Balbougie  case  both  Lord  Eldon  and  had 
Redesdale  expressed  the  opinion  that  where  connection  is  originally  iUicit,  and  marriage 
is  said  to  be  instructed  by  proof  of  cohabitation  with  [995]  habit  and  repute,  then  the 
Court  must  know  "  at  what  precise  period  was  the  nature  of  the  connection  changed." 
And  in  the  case  of  Lapsley  Lord  Chancellor  Cottenham  says, — "  We  have  cohabitation 
commencing  at  a  time  when  there  could  have  been  no  marriage.  There  could  not 
only  have  been  no  ceremony  of  marriage,  but  there  could  have  been  no  intention  of 
marriage.**  Then  he  adds, — "  Supposing  WilUam  Paul  actually  to  have  been  dead, 
is  there  any  evidence  to  shew  that  the  parties  subsequently  altered  their  mode  of  conduct 
towards  each  other  1 "  The  opinion  of  Lord  Campbell  is  to  the  same  eflfect ;  and  he 
also  rests  his  judgment  on  the  consideration  that  cohabitation  having  commenced 
when  marriage  was  impossible,  there  was  no  proof  of  a  subsequent  change  in  the  con- 
duct of  the  parties  so  as  to  alter  the  character  of  their  cohabitation.  Now,  in  so  far 
as  these  decisions  or  opinions  apply  to  the  present  case,  the  appropriate  and  important 
lesson  is,  in  my  opinion,  that  where  there  has  been  cohabitation,  apparently  matri- 
monial but  truly  illicit,  the  continuance  of  the  same  cohabitation  cannot  support  the 
inference  that  it  has  ceased  to  be  illicit  and  has  become  truly  matrimonial.  Nothing 
but  a  marked  change  in  the  conduct  of  the  parties,  and  the  character  of  the  connection, 
could  support  such  an  inference. 

It  does  not  appear  whether  James  Campbell  and  Eliza  Blanchard  knew  of  the 
death  of  Ludlow.  If  they  did  not,  there  could  have  been  no  change  in  their  conduct 
towards  each  other  from  which  the  inference  of  marriage  could  be  reasonably  drawn. 
It  may,  however,  be  that  they  did  become  acquainted  with  the  fact  of  Ludlow's  death : 
there  is  some  reason  to  think  it  probable,  and  I  am  not  disposed  to  doubt  it,  though 
there  is  no  evidence  to  that  effect,  and  it  is  by  no  means  certain.  But  however  that 
may  be,  the  next  subject  for  inquiry  is,  was  there  any  such  change  after  1793  (that 
being  the  dat«  taken  by  the  Lord  Ordinary)  as  win  justly  support  a  different  inference 
from  the  cohabit<itioii  of  the  parties  'i 

In  dealing  with  this  question  I  must  assume  that  there  was  no  marriage  prior  to 
1793,  and  so  the  Lord  Ordinary  says ;  and  that  any  inference  of  marriage  from  the 
apparently  matrimonial  conduct  and  cohabitation  of  the  parties  before  1793  would 
have  been  contrary  to  the  truth. 
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In  this  position  of  matters  it  falls  on  the  respondent  to  prove  the  change  which 
is  to  lead  to  the  opposite  conclusion  to  that  which  was  the  true  conclusion  previously. 
The  onus  rests  on  him.  j  nv.  i 

This  appears  to  me  to  have  been  the  opinion  of  Lord  Wenslevdale  and  Lord  Chelms- 
ford, as  given  in  the  procedure  for  appointment  of  a  judicial  factor  on  this  estate. 
Then,  be  it  observed,  the  change  to  be  proved  must  be  a  change,  not  merely  of  circum- 
stances, but  of  conduct— a  change  in  the  relations  of  the  parties  to  each  other,  and  to 
society. 

It  may  perhaps  illustrate  this  view,  which  I  cannot  help  thinking  of  the  greatest 
importance,  to  consider  the  analogy  of  the  construction  of  words.  We  are  endeavour- 
ing to  read  conduct,  and  the  principles  which  we  apply  to  the  reading  of  words  seem 
to  be  naturally  appropriate. 

If  words  clearly  appear  to  have  been  used  with  a  certain  meaning  in  the  earlier 
part  of  a  deed,  such  as  a  will,  or  even  an  entail,  the  same  meaning  is  put  upon  the  same 
words  throughout  the  deed,  unless  there  are  grounds  for  putting  on  them  a  different 
meaning.  So  let  us  read  the  conduct  of  the  parties.  If,  through  the  disguise  of  conduct 
apparently  matrimonial,  the  guilt  of  the  parties  has  been  ascertained,  and  it  is  found 
that  the  true  inference  from  their  conduct  is,  that  their  connection  was  illicit  and  not 
matrimonial,  then  from  the  same  conduct  continued,  the  inference  of  marriage  cannot 
be  trulv  drawn.  The  key  to  their  cohabitetion  has  been  found  in  the  ascertainment 
of  the  deception  in  which  it  commenced,  and  by  that  key  it  must  be  read  and  construed 
throughout,  unless  there  be  clear  groimds  for  applying  a  different  construction.  This 
true  character,  and  not  the  pretended  character,  of  the  connection  must  be  regarded. 
If  concubinage,  and  not  marriage,  is  the  true  reading  of  their  earlier  cohabitation,  and 
if  no  change  in  the  character  of  their  cohabitation  has  been  proved,  then  concubinage, 
and  not  marriage,  must  be  the  true  reading  of  their  continued  cohabitation.  This 
view  of  the  case  commends  itself  strongly  to  my  conviction ;  and  it  does  not  appear 
to  me  to  be  met  by  referring  to  the  length  or  the  strength  of  the  repute  of  marriage 
created.  That  only  shews  the  success  of  the  deception.  A  change  must  be  proved, 
if  a  different  inference  is  to  be  drawn. 

[996]  The  fact  of  Ludlow's  death  is  not  such  a  change.  They  could  not  lie  down  m 
adultery  and  awake  in  marriage  because  Ludlow  had  died  during  the  night.  Nor 
would  the  fact  of  their  becoming  aware  of  Ludlow's  death  be  of  itself  sufficient,  even 
if  that  were  distinctly  proved.  That  might  perhaps  render  a  change  of  conduct  more 
probable,  or  might  explain  a  change  of  conduct,  but  it  would  not  of  itself  be  the  change 
which  is  required  to  support  the  respondent's  case.  Besides,  if  there  is  any  evidence 
or  presumption  of  their  knowledge  of  Ludlow's  death  it  is  in  1 784  ;  there  is  no  suggestion 
of  their  becoming  aware  of  that  fact  otherwise  than  through  the  newspapers  at  the 
time  of  his  death.  But  if  they  knew  it  then,  they  did  not  then  alter  their  conduct, 
nor  take  any  of  the  steps  now  founded  on  as  a  change.  There  was  in  1784  no  living 
child  whose  apparent  legitimacy  might  have  been  affected  by  a  regular  marriage ; 
yet  there  is  no  trace  of  any  regular  marriage,  and  it  is  not  suggested  that  there  was 
any.  They  continued  to  live  without  marriage,  and  in  England,  for  nine  years  more. 
The  repute  of  marriage,  which  they  had  created  by  deception,  seems  to  have  answered 
their  purpose,  and  thev  took  no  other  step. 

To  make  more  intelligible  my  views  of  the  sort  of  change  required,  let  us  suppose 
that,  while  Ludlow  lived,  these  parties  had  cohabited,  in  obscurity  and  disgmse 
under  a  false  name  in  England  or  abroad,  and  that,  on  hearing  of  Ludlow's  death, 
James  Campbell  had  at  once  emerged  from  obscurity,  had  thrown  aside  the  disguise, 
and  come  to  Scotland,  bringing  EUza  Blanchard  as  his  wife,  introducing  her  as  his 
wife  to  his  family  and  friends,  and  living  openly  with  her  for  the  first  time  under  his 
own  name  of  Campbell.  That  would  have  been  a  change  of  a  definite  cliaracter,  taken 
as  soon  as  the  parties  were  free  to  marry,  and  taken  for  the  purpose  of  altering  their 
relation  to  each  other  and  to  society.  Whether  that  would  have  been  sufficient  to 
instruct  marriage  it  is  not  for  me  to  say.  The  inference  of  marriage  from  such  a  change, 
and  from  such  cohabitation  in  Scotland,  would  be  at  least  intelligible.  But  the  present 
case  stands  in  striking  contrast  to  the  one  supposed.  From  the  first  commencement 
of  the  adulterous  intercourse  these  parties  lived  together  under  the  name  of  Campbell, 
deceiving  those  with  whom  they  associated  by  pretending  marriage.  Not  only  as  a 
wife,  but  as  "  Mrs.  Campbell,"  this  woman  went  to  America,  lived  there,  and  returned  ; 
she  was  understood  and  believed  by  the  family  of  Glenfalloch  to  be  the  wife  of  James 
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Campbell  in  1783,  when  Ludlow  was  alive,  and  this  is  plain  from  Colin  Campbell's 
letter  in  1 783,  where,  writing  to  liis  brother,  he  speaks  of  her  as  "  Mrs.  Campbell " 
and  as  **  his  (.James's)  wife,""  and  "  as  exceeding  well  spoke  of  ** ;  in  May  1785  a  child 
was  baptised  in  England  as  if  legitimate,  as  "  daughter  of  James  and  Eliza  Maria  Camp- 
bell,'' and  two  other  children  were  baptised  in  a  similar  manner.  In  1 786  she  is  referred 
to  in  a  family  memorial  as  the  wife  of  James  Campbell,  as  a  woman  whose  family  and 
connections  were  uncertain,  but  whom  James  had  stated  to  be  his  wife  ;  and  it  is  clear 
that  she  must  liave  been  repeatedly  called  Mrs.  Campbell,  and  addressed  and  treated 
as  James  8  wife,  both  during  the  life  of  Ludlow  and  during  the  years  from  1784  to 
1 793,  when  they  were  living  without  marriage  in  England.  It  is  the  condition  of  the 
argument  at  this  stage  that  there  was  no  marriage  before  1 703,  and  it  is  the  fact,  as 
appearing  from  the  proof,  that  before  that  date  a  successful  deception  liad  been 
practised,  and  that  a  lalse  repute  of  marriage  had  been  created. 

Now,  what  change  after  1793  is  proved  I  I  confess  that  I  can  perceive  no  change 
such  as  law  and  reason  must  require  in  such  a  case. 

The  coming  to  Scotland,  there  to  live  in  the  same  manner  and  under  the  same 
name  as  formerly,  is  no  such  change  of  conduct  as  can  support  the  respondent  s  plea. 
That  the  officers  of  the  Breadalbane  Fencibles  believed  her  to  be  Mrs.  Campbell  ]&  no 
more  than  what  occurred  at  Halifax  and  on  their  return,  for  she  could  not  have  gone 
out  in  a  Government  ship,  nor  returned  in  a  Government  ship,  if  she  had  not  been 
believed  to  be  the  wife  of  James  Campbell, — that  children  were  baptised  as  if  legitimate, 
is  a  fact  equally  applicable  to  the  period  before  1793  and  the  subsequent  years,  and 
cannot  be  viewed  as  a  change.  Their  mode  of  life,  their  conduct  to  each  other,  and 
their  relation  to  »<K'iety,  does  not  appear  to  me  to  have  undergone  any  material  change 
after  1793. 

The  only  grounds  which  are  plausibly  suggested  as  supporting  the  averment  of 
a  change  in  conduct  are  the  power  of  attorney  in  18()0,  and  tne  inhibition  in  1804. 

[997]  These  documents  are  founded  on  by  the  respondent  for  two  purposes.  First, 
it  is  said  that  they  constitute  in  themselves  sufficient  proof  of  marriage,  in  respect  that 
they  amount  to  written  proof  of  (U  prcpsenti  consent,  so  that,  if  they  stood  alone,  each 
wouU  instruct  very  marriage  at  the  date  of  the  dcxjument.  I  cannot  adopt  that  view, 
and  I  do  not  understand  vour  Lordships  to  do  so.  The  bill  for  the  letters  of  inhibition 
is  not  under  the  hand  of  James  Campbell,  nor  is  it  proved  to  have  been  so  directed 
or  authorised  by  him  as  to  be  his  act,  even  if,  to  such  an  effect  as,  by  its  terms,  instruct- 
ing marriage,  it  could  be  sustained,  which  I  doubt ;  nor  can  1  think  it  was  intended 
as  a  mode  of  proclaiming  or  recording  a  marriage.  The  power  of  attorney  was  not 
granted  intuitu  matrimonii ,  but  only  in  order  to  enable  her,  under  the  designatiffla 
of  wife,  to  transact  business  in  this  country  when  he  was  at  (xibraltar.  The  case  d 
Sassen  v.  Campbell,  quoted  in  the  pleadings,  is  applicable  on  this  point  The  parties 
were  separated  by  the  sea,  and  his  mandate  to  her  to  act  for  him  can  no  more  prove  a 
marriage  by  de  prcbsenii  consent,  than  a  letter  addressed  to  her  as  Mrs.  Campbell  On 
the  footing  on  which  they  lived,  that  designation  was  part  of  the  deception  by  which 
they  had  created  a  false  repute.  James  Campbell  called  this  woman  his  wife  when 
her  husband,  Ludlow,  was  alive,  and  he  entered  her  name  as  his  wife  on  the  ship's  list 
in  1 783,  and  he  had  called  lier  his  wife  in  England  for  years  when  there  was  no  marriage. 
The  power  of  attorney  is  no  more  than  a  repetition  of  t  he  same  tiling.  Had  James  Can4> 
bell  required  that  the  woman  with  whom  he  was  living  as  his  wife  should  transact 
some  business  for  him  in  his  absence  at  any  time  between  1781  and  1793,  he  wouU 
have  granted  a  power  of  attorney  just  as  he  did  in  1800.  It  was  all  part  of  the  same 
course  of  deception  wliich  had  been  pursued  from  the  commencement  of  the  inter- 
course. 1  think  it  quite  h()|:)eless  to  maintain  that  this  power  of  attorney,  executed 
at  (lihraltar,  and  transmitted  to  the  woman  in  Scotland,  can  be  held  as  the  expres- 
sion of  de  jyrcBsenll  consent  to  marriage.  It  was  not  so  intended,  it  is  not  mutual, 
and  there  is  no  authority  or  precedent  to  support  the  plea  that  by  its  own  terms  it 
instructs  marriage.  Secx^ndly,  it  is  said  that,  at  any  rate,  and  apart  from  their  effect 
as  de  prcpsenti  acknowledgments,  these  two  documents  ate  sufficient  to  prove  a  change 
in  conduct,  a  cliange  in  the  character  of  the  cohabitation.  1  need  not  repeat  in  detail 
the  grounds  on  wliich  1  am  unable  to  come  to  that  conclusion.  The  evidence  must 
be  taken  as  a  whole,  and  certainly  the  most  legitimate  use  which  the  respondent  can 
make  of  these  writings,  is  to  take  theui  as  material  elements  in  the  proof  of  a  change 
in  the  conduct  of  the  parties.     In  that  aspect  I  have  carefully  considered  them.    I 
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admit  them  to  be  important  elements  in  the  proof,  and  I  was  much  impressed  by  the 
able  argument  in  support  of  their  effect  as  exponents  of  what  the  respondent  alleges 
to  be  the  matrimonial  character  of  the  relation  existing  between  the  parties  in  Scotland. 
But  I  am  of  opinion  that,  giving  them  all  due  weight,  and  taking  them  with  the 
rest  of  the  evidence,  they  do  not  afford  satisfactory  proof  of  any  real  change,  after  1793, 
in  the  character  of  the  cohabitation  of  these  parties. 

Lord  Deas  says  Eliza  Blanchard  was  respected  in  Scotland.  It  may  be  so;  but 
where  the  truth  is  disguised  the  respect  accorded  is  of  little  weight,  and  she  was  well 
spoken  of  in  America,  where  she  was  certainly  living  in  adultery. 

The  question  of  the  domicile  of  James  Campbell  at  the  birth  of  the  respondent's 
father  has  been  pressed  on  us  by  both  parties  as  important.  The  child  was  baptised 
at  Gateshead  on  20th  January  1788.  I  think  the  fair  presumption  is,  that  he  was 
born  there.  If  James  Campbell,  a  native  Scotsman,  had,  by  residence  in  England  after 
returning  from  Halifax  in  February  1784;  so  lost  his  original  Scottish  domicile,  that 
if  he  had  died  at  Gateshead  in  January  1788,  when  this  child* was  born,  he  would  have 
been  a  domiciled  Englishman,  then  it  is  very  doubtful  whether  the  child  born  in  Eng- 
land could  be  legitimated  even  by  the  most  regular  subsequent  marriage  of  his  parents 
in  Scotland.  The  Lord  Ordinary  is  of  opinion  that  James  Campbell's  domicile  in  1 788 
is  to  be  held  as  Scottish,  and  therefore  that  the  child,  though  born  a  bastard  in  England, 
might  be  legitimated  by  subsequent  marriage  in  Scotland.  I  do  not  mean  to  indicate 
any  diflFerent  opinion  from  the  Lord  Ordinary  on  this  point.  The  decisions  in  the  well- 
known  cases  of  Monro  v.  Monro,  and  Macdowall  v.  Dalhousie,  are  in  accordance  with 
the  view  which  he  has  taken. 

I  am  not  disposed  to  doubt  that,,  if  there  had  been  clear  proof  of  a  lawful  marriage 
after  the  birth  of  the  child,  the  effect  of  the  marriage  in  legitimating  that  [998]  chUd 
must  have  been  sustained.  But  I  ciin  discover  no  proof  of  such  a  marriage.  I  feel 
strongly  the  importance  of  abiding  by  the  rule— sound  I  think  in  morals  as  well  as 
in  law,  and  not  without  authority  in  Holy  Scripture — that  parties  who  have  lived  in 
the  guilt  of  adultery  shall  not,  by  mere  cohabitation,  pass  smoothly  and  easily  into  the 
respectability  of  matrimony.  I  do  not  mean  that  such  parties  can  only  be  married 
in  f<icie  eccLesicB.  But  I  do  think,  that  when  marriage  by  cohabitation  is  alleged 
between  persons  who  have  lived  in  adultery,  the  clearest  evidence  of  the  passing  of 
adulterous  intercourse  into  matrimonial  cohabitation  must  be  required,  and  the 
burden  of  proof  rests  on  the  party  alleging  the  change. 

The  lapse  of  time  since  the  death  of  James  Campbell,  and  the  undoubted  social 
and  family  recognition  of  the  status  of  the  late  Glenfalloch,  I  have  already  considered 
as  rearing  a  strong  presumption  of  his  legitimacy.  But  when  we  have  got  behind 
and  beneath  that  presumption — when  we  have  discovered  the  false  foundation  on  which 
it  rested,  and  ascertained  facts  which  make  it  necessary  for  the  respondent  to  prove 
marriage — ^then,  in  the  proof  of  marriage,  the  recognition  of  Glenfalloch  after  his 
father's  death  can  be  no  stronger  evidence  of  marriage  than  the  previous  repute  out 
of  which  it  arose.  That  repute  was  created,  it  may  be,  by  a  mistaken  belief  in  a  mar- 
riage in  1 782,  or  it  may  be  oy  a  mistaken  inference  from  the  conduct  and  cohabitation 
of  the  parties  ;  but  that  cohabitation  was  originally  adulterous,  and  afterwards  illicit, 
and  has  not,  in  my  opinion,  been  proved  to  have  changed  its  character  so  as  to  pass 
into  matrimony. 

Whenever,  in  regard  to  any  transaction  or  any  conduct,  it  has  been  ascertained 
that  the  truth  differs  from  tlie  pretence,  then  by  the  truth  and  not  the  pretence  the 
transaction  or  the  conduct  mupt  be  construed. 

Therefore  I  have  arrived  at  the  same  coni^usion  as  Lord  Curriehill,  in  which  I 
have  the  misfortune  to  differ  from  the  majority  of  your  Lordships,  that  the  late  Glen- 
falloch was  not  legitimate,  and  that  the  advocator,  Mr.  Campbell  of  Boreland,  is  entitled 
to  succeed  in  this  competition. 

Lord  Deas. — Perhaps  your  Ix)rdships  will  allow  me  to  state  that  the  reason  why 
I  did  not  take  any  notice  of  Glenfalloch's  averment  that  the  marriage  was  prior  to 
1 785  was  not  because  I  overlooked  it,  but  because  I  thought  it  was  not  material.  It 
does  not,  according  to  our  practice,  tie  the  party  down.  In  actions  of  declarator  of 
niarriage,  we  find  the  case  libelled  in  two  or  three  different  ways,  and  a  conclusion 
about  seduction  is  sometimes  added  over  and  above.  And  as  to  the  proof,  it  appeared 
to  me  that,  dealing  with  a  matter  which  occurred  eighty  years  ago,  Glenfalloch  meant 
to  take  as  much  latitude  as  possible,  not  knowing  what  the  proof  might  be. 
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The  Court  pronounced  the  following  interlocutor :— "  The  Lords  of  the  Rist 
Division  having  advised  the  reclaiming  note  .  .  .  and  heard  counsel  for  the  parties, 
and  having  resumed  consideration  of  the  cause,  with  the  revised  cases  for  the  parties 
respectively,  and  having  taken  the  opinions  of  the  Judges  of  the  Second  Division, 
and  of  the  permanent  Lords  Ordinary,  they,  in  respect  of  the  opinion  of  the  majority 
of  the  whole  Judges,  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  refuse  the  prayer  of  the  said  reclaiming  note :  Find  the  reclaimers  liable  to  the 
respondent  in  additional  expenses  of  process :  Allow  an  account,"  &c. 

Henry  Buchan,  S.S.C,— Adam,  Kirk,  &  Bobebtson,  W.S.— Agents. 

[Affirmed,  1867,  5  M.  (H.  L.)  115.] 


No.  168.  IV.  Macpherson,  998.    26  June  1866.    2d  Div.— Lord  Kinloch,  I. 

Evans,  Arnott,  and  Company,  JPurmers.—Pattisan—Watsm. 
Drysdale's  Trustkks,  Defenders.— a,  R.  Clark—Guthrie  Smith. 

Process — 13  d  14  VicL  c.  36,  sect,  47 — Trial  before  Lord  Ordinary  tdthout  a  Jury— 
Hedaiming  Note—Cornpetency, — A  reclaiming  note  against  an  interlocutor  of  a  Lord 
Ordinary,  in  a  case  tried  by  him  without  a  jury,  under  the  Act  of  1850,  hdd  iDcom- 
petent  in  respect  that  the  interlocutor  contained  only  findings  in  fact. — Observed, 
that  when  such  interlocutors  are  objected  to  on  grounds  of  law,  the  objections  should, 
in  the  first  instance,  be  brought  under  consideration  of  the  Lord  Ordinary,  and  b? 
a  note  for  rehearing. 

[999]  Alexander  Drysdale,  tailor  and  clothier  in  Sauchie,  died  on  the  8th  of  Sep- 
temoer  1863,  leaving  a  trust^disposition  and  settlement,  under  which  his  trustees 
were  empowered,  inter  alia,  "  to  allow  my  widow  to  carry  on  my  business  of  tailor 
and  clothier  and  general  dealer  at  Sauchie,  and  for  that  purpose,  to  leave  in  her  hands 
the  whole  stock  in  trade,  outstanding  debts,  and  other  assets  belonging  to  the  business, 
with  power  to  her  to  intromit  therewith  in  the  fullest  manner ;  but  my  trustees  shall 
have  it  in  their  power,  at  any  time  they  may  judge  proper,  to  call  upon  my  said  widov 
to  account  for  and  pay  over  to  them  the  value  of  the  said  stock  in  trade,  debts,  and 
assets,  as  the  same  stood  at  the  time  of  my  death ;  and  to  this  extent  my  widow,  should 
she  be  allowed  to  carry  on  the  said  business,  shall  be  accounted  debtor  to  the  trust- 
estate  ;  but  my  trustees  shall  not  be  obliged  to  compel  her  to  pay  the  same,  imlees 
they  shall  consider  it  expedient  to  do  so,  in  which  matter  I  give  them  fidl  discretionary 
powers.* 

In  terms  of  this  clause,  Mrs.  Drysdale  applied  to  the  trustees  for  permission  to  cam 
on  her  deceased  husband's  business.  The  trustees  thereupon  executed  a  deed  of 
factory  and  commission,  whereby  Mrs.  Drysdale  was  empowered  to  carry  on  the 
business,  and  for  that  purpose  the  trustees  left  in  her  hands  the  whole  stock  in  trade 
and  other  assets  belonging  to  the  business,  and  authorised  her  to  upUft  the  outstanding 
debts  of  the  estate,  and  in  their  name  to  lift  the  rents  of  the  heritable  property  bdonff- 
ing  to  the  deceased,  and  to  do  everything  necessary  for  the  letting  of  the  said  heritaue 
subjects,  and  the  recovery  of  the  rents  thereof,  as  fully  and  effectually  as  they  could 
have  done.  Thereafter  Mrs.  Drysdale  carried  on  the  business  as  tailor  and  dothier, 
and  in  the  course  of  her  transactions  in  the  conduct  of  the  said  business  became  in- 
debted to  the  pursuers,  who  were  woollen  manufacturers  in  Leeds,  in  certain  sums 
of  money.  The  present  action  was  brought  by  the  pursuers  against  the  trustees, 
on  the  ground  that  Mrs.  Drysdale  carried  on  the  business  above  mentioned  for  their 
benefit  and  by  their  authority,  and  as  factor  for  them,  and  that  they  were  liable  for 
debts  contracted  by  her. 

The  case  was  tried  before  Lord  Kinloch,  without  a  jury,  under  the  following  issue : 
— "^  Whether  the  debts  and  bills  set  forth  in  the  annexed  schedule,  or  part  thereoi 
were  contracted  and  granted  to  the  pursuers  by  Agnes  Arnott  or  Drysdale,  widow  of 
the  said  deceased  Alexander  Drysdale,  while  carrjnng  on  business  as  tailor  and  clothier 
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and  general  dealer  at  New  Sauchie  aforesaid,  for  and  by  authority  of  the  defenders ; 
and  whether  the  defenders  are  indebted  and  resting  owing  to  the  pursuers  in  said  sums, 
with  interest  thereon,  or  anv  part  thereof,  under  deduction  of  £15  paid  to  account  on 
IGth  December  1864  1 " 

On  the  14th  of  March  ISfifi  the  Ijord  Ordinary  pronounced  the  following  inter- 
locutor : — "  The  Lord  Ordinary  finds  it  proved  that  the  debts  and  bills  stated  in  the 
schedule  to  the  issue  were  contracted  and  granted  to  the  pursuers  by  Mrs.  Agnes 
Arnott  or  Drysdale,  widow  of  the  deceased  Alexander  Drysdale,  while  carr3dng  on 
business  as  tailor  and  clothier  and  general  dealer  at  New  Sauchie,  and  that  the  same, 
with  the  exception  of  the  bill  No.  1  of  the  said  schedule,  are  resting  owing  to  the  pur- 
suers :  But  finds  it  not  proved  that  the  said  business  was  carried  on  for  and  by  authority 
of  the  defenders :  And  finds,  on  the  issue,  for  the  defenders."  * 

[1000]  The  pursuers  put  in  a  note  for  rehearing,  praying  his  Lordship  "  to  allow 
the  pursuers  to  be  heard  in  the  matter,  .  .  .  and  upon  resuming  consideration,  .  .  . 
to  recal  and  alter  the  said  interlocutor,  in  so  far  as  it  finds  it  not  proved  that  the  busi- 
ness carried  on  by  Mrs.  Agnes  Arnott  or  Drysdale  was  carried  on  by  her  for  and  by 
authority  of  the  defenders,  and  in  so  far  as  it  finds  on  the  issue  for  the  defenders ;  and, 
in  lieu  thereof,  to  find  that  the  said  business  was  carried  on  bv  Mrs.  Drysdale  for  and 
by  authority  oif  the  defenders,  and  to  find  for  the  pursuers  on  the  issue ;  or  to  do  other- 
wise,*' &c. 

The  Lord  Ordinary  adhered  to  his  former  interlocutor,  and  the  pursuers  thereupon 
reclaimed,  and  prayed  the  Court  to  recall  the  interlocutor,  and  to  find  that  Mrs. 
Drysdale  carried  on  the  business  for  and  by  authority  of  the  defenders,  and  that  in 
point  of  law  the  business  so  carried  on  by  her  was  for  the  defenders,  as  trustees  fore- 


Argued  for  the  pursuers  , — Under  the  47th  section  of  the  Act  of  1850  any  litigant 
may  bring  under  review  any  point  of  legal  construction  in  the  course  of  the  case.  The 
second  finding  here  is  a  finding  in  law,  and  the  grounds  of  the  Lord  Ordinary's  judg- 
ment, as  set  forth  in  his  note,  involve  points  of  legal  construction,  and  therefore  this 
interlocutor  may  be  competently  reclaimed  against.t 

The  defenders'  counsel  were  not  called  upon. 

Lord  Justice-Clerk. — This  appears  to  me  to  be  a  very  clear  case.  DiflSculties 
have  arisen,  and  will  arise,  in  construing  the  clauses  of  the  Act  of  1850,  which  provide 
for  the  trial  of  causes  before  the  Lord  Ordinary  without  a  jury.  The  present  case, 
however,  is  not  encumbered  with  any  such.  The  interlocutor  of  the  Lord  Ordinary, 
except  as  regards  the  last  few  words,  is  a  proper  special  verdict,  and,  as  such,  is  in  the 
form  contemplated  by  the  46th  section  of  tne  Act,  The  Lord  Ordinary  had  before 
him  the  following  issue : — "  Whether  the  debts  and  bills  set  forth  in  the  annexed 

*  "  Note. — The  trustees  of  the  deceased  Alexander  Drysdale  had  power  by  the 
trust-deed  *  to  allow  my  widow  to  carry  on  my  business  of  tailor  and  clothier  and  general 
dealer  at  Sauchie,  and  for  that  purpose  to  leave  in  her  hands  the  whole  stock  in  trade, 
outstanding  debts,  and  other  assets  belon^ng  to  the  business,  with  power  to  her  to 
intromit  therewith  in  the  fullest  manner ;  but  my  trustees  shall  have  it  in  their  power, 
at  any  time  they  may  judge  proper,  to  call  on  my  said  widow  to  account  for  and  pay 
over  to  them  the  value  of  the  said  stock  in  trade,  [1000]  debts,  and  assets,  as  the  same 
stood  at  the  time  of  my  death ;  and  to  this  extent  my  widow,  should  she  be  allowed 
to  carry  on  the  said  business,  shall  be  accounted  debtor  to  the  trust-estate.' 

"  What  was  here  contemplated  was,  not  that  the  trustees  should  carry  on  the 
business  for  the  trust-estate,  but  that  they  should  allow  the  widow,  if  they  thought 
it  right,  to  carry  on  the  business  for  her  own  behoof,  giving  her  for  that  purpose  the 
stock  in  trade  and  outstanding  debts,  for  which,  as  the  deed  bears,  she  *  shall  be 
accounted  debtor  to  the  trust-estate.*  The  assets  of  this  business  were  only  a  portion 
of  the  trust-funds. 

"  It  appears  to  the  Lord  Ordinary  that  nothing  more  was,  in  point  of  fact,  done, 
than  to  carry  out  this  purpose  of  the  trust,  according  to  its  strict  terms.  In  other 
words,  that  the  business  was  not  carried  on  by  the  trustees,  but  by  the  widow  indi- 
vidually, for  her  behoof ;  and  that  on  this  footing  alone  the  furnishings  were  made 
to  her,  the  price  of  which  is  now  in  question." 

t  Balfour  v.  Wordsworth,  July  9,  1854,  16  D.  1028;  Hood  v.  Williamson,  Feb. 
8,  1861,  23  D.  496. 
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schedule,  or  part  thereof,  were  contracted  and  granted  to  the  pursuers  by  Agnes 
Arnott  or  Drysdale,  widow  of  the  said  deceased  Alexander  Drysdale,  while  carrying 
on  business  as  tailor  and  clothier  and  general  dealer  at  New  Sauchie  aforesaid,  for  and 
by  authority  of  the  defenders ;  and  whether  the  defenders  are  indebted  and  resting 
owing  to  the  pursuers  in  said  sums,  with  interest  thereon,  or  any  part  thereof,  under 
deduction  of  £15  paid  to  account  on  IGth  December  1864  1  His  Lordship,  on  the 
evidence,  *"  finds  it  proved  that  the  debts  and  bills  stated  in  the  schedule  to  the  issue 
were  contracted  and  granted  to  the  pursuers  by  Mrs.  Agnes  Drysdale,"  &c.,  "  while 
carrying  on  business  as  tailor  and  clothier  and  general  dealer  at  New  Sauchie,  and  that 
the  same  are  resting  owing  to  the  pursuers  ;  but  finds  it  not  proved  that  the  said 
business  was  carried  on  for  and  by  authority  of  the  defenders."  Stopping  there,  I 
think  the  interlocutor  is  entirely  in  conformity  with  the  Act.  But  I  have  doubts 
as  to  the  propriety  of  adding  the  words — **  And  finds,  on  the  issue,  for  the  defenders." 
That  seems  to  [1001]  me  more  like  the  verdict  of  a  jury,  while  the  statute  contem- 
plates nothing  but  specific  findings  in  fact,  even  although  these,  as  in  the  present 
case,  conduct  necessarily  to  a  judgment  of  absolvitor.  But  passing  by  these  concluding 
words,  what  the  interlocutor  deals  with  is  nothing  but  pure  fact.  The  redaimers, 
however,  contend  that  the  negative  finding  of  not  proven  proceeds  on  a  miscon8tru^ 
tion  of  the  trust-deed  of  the  late  Andrew  Drysdale,  and  thev  think  that  if  the  Lord 
Ordinary  had  not  misconstrued  that  deed,  his  finding  would  have  been  different.  I 
must  say  they  have  entirely  failed  to  satisfy  me  upon  that  point.  Whatever  view 
the  Lord  Ordinary  took  of  the  trust-deed,  it  appears  to  me  that  his  finding  in  fact 
would  have  been  the  same.  He  says  that  the  parties  themselves  construed  the  deed  in 
a  particular  way,  and  all  that  they  did  was  to  carry  out  the  purposes  of  the  trust  so 
construed.  But  suppose  that  that  was  a  wrong  construction,  and  that  the  Lord  Ordin- 
ary thought  it  so,  he  must  still  have  found  as  he  has  done  upon  the  evidence.  I  am, 
therefore,  clearly  of  opinion  that  the  reclaimers  have  failed  to  shew  that  any  question 
of  law  is  involved  in  the  Lord  Ordinary's  interlocutor. 

But  further,  I  do  not  think  that  the  reclaimers  have  brought  this  matter  fairi? 
before  the  Court.  They  had  notice  of  the  Lord  Ordinary's  view,  and  they-  had  it  in 
their  power,  in  applying  for  a  rehearing,  to  ask  his  Lordship  to  lay  down  the  point 
of  law  which  they  considered  necessary  to  their  case.  They  availed  themselves  of  that 
opportunity  to  a  certain  extent,  by  asking  the  Lord  Ordinary  to  reconsider  his  findings 
in  point  of  fact,  but  they  did  not  ask  him  to  reconsider  his  law.  So  far  I  think  they 
missed  their  opportunity.  I  sympathise  very  much  with  the  observation  of  one  d 
your  Lordships  in  the  course  of  the  discussion,  that  the  note  appended  by  the  Lord 
Ordinary  to  his  interlocutor  is  not  a  part  of  the  record  before  us.  We  are  here  dealing 
with  the  Lord  Ordinary's  interlocutor  very  much  as  with  the  verdict  of  a  jury,  and  are 
no  more  entitled  to  go  beyond  the  interlocutor  than  beyond  the  four  corners  of  the 
verdict.  Indeed,  I  think  it  would  be  well  if,  in  cases  of  this  kind,  the  Lord  Ordinar}* 
did  not  add  any  note  at  all  to  his  interlocutor.  I  am  therefore  for  refusing  the 
reclaiming  note  as  incompetent. 

Lord  Cowan  concurred. 

Lord  Benholme. — I  concur  in  the  result  at  which  your  Lordships  have  arrived, 
and  I  shall  say  no  more  except  as  regards  one  point.  I  think  it  would  be  wrong  in 
us  to  discourage  the  Lord  Ordinary  who  tries  cases  in  this  form  from  appending  not« 
to  his  interlocutors.  The  object  of  these  notes  is  to  explain  to  parties  the  grounds  «' 
evidence  on  which  the  Lord  Ordinary  has  gone,  and  if  questions  of  law  arise  on  the 
evidence,  I  am  not  prepared  to  say  that  these  should  not  be  set  forth  in  the  Lord  Ordin- 
ary's note,  and  eliminated  by  him,  so  that  the  parties  may  take  benefit  from  the  way 
in  which  the  Lord  Ordinary  has  dealt  with  these  mixed  questions  of  fact  and  of  law. 
I  consider  that  this  practice  of  the  Lord  Ordinary  has  been  general,  that  it  is  beneficial, 
and  that  it  ought  not  to  be  interfered  with  by  us. 

Lord  Neaves. — I  arrive  at  the  same  result.  The  issue  has,  I  think,  been  fairly 
and  properly  dealt  with  by  the  Lord  Ordinary.  In  form  it  raised  only  one  question, 
but  in  reality  it  embraced  several : — 1.  Whether  certain  debts  were  contracted;  2. 
By  whose  authority  this  was  done ;  and  3.  The  question  of  resting  owing.  As  1 
read  it,  the  case  of  Hood  goes  to  this,  that  a  Lord  Ordinary  trying  a  cause  without 
a  jury  should  not  return  a  general  verdict,  slumping  the  whole  case,  but  should  make 
special  findings  in  point  of  fact,  shewing  the  several  steps  by  which  a  general  conclusion 
is  to  be  reached.    Accordingly,  I  think  that  the  Lord  Ordinary  here  does  right,  when 
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he  analyses  the  general  question  into  its  several  parts,  and  finds  separately  as  to  each. 
He  adds  a  general  finding  for  the  defenders,  which,  I  think,  is  a  finding  in  law  to  this 
effect, — that  if  these  special  points  are  found  for  the  defenders,  the  verdict  on  the 
whole  case  must  be  in  their  favour. 

As  to  whether  the  Ix)rd  Ordinary  should  add  a  note  to  his  interlocutor,  I  am  un- 
willing to  lay  down  any  rule.  Such  a  course  enables  parties  to  see  what  is  passing 
iu  the  Lord  Ordinary's  mind,  and  in  that  way  may  be  of  use.  But  I  demur  to  the 
notion  that  any  incidental  remarks  which  such  a  note  may  contain  are  to  be  taken 
by  us  as  part  of  the  verdict,  or  as  qualifying  its  terms.  The  note  is  not  to  be  expected 
to  have  the  precision  of  regular  findings  or  of  proper  rulings  in  point  of  law.  It  is 
not  part  of  the  statutory  record  at  all,  out  is  intended  merely  for  the  information  or 
assistance  of  parties. 

In  cases  of  this  kind,  paities  have  two  opportunities  of  raising  questions  of  law 
[1002]  before  the  Lord  Ordinary — first  at  the  trial,  and  then  in  the  note  for  a  rehearing. 
In  the  present  instance,  if  it  was  essential  to  the  pursuers'  case  that  a  particular  con- 
struction should  be  put  upon  Alexander  Drysdale's  trust-deed,  it  was  the  duty  of  their 
counsel,  in  liis  speech  upon  the  evidence,  to  insist  upon  that  legal  construction,  and 
ask  the  Lord  Ordinary  to  give  effect  to  it.  In  the  note  for  a  rehearing  it  was  necessary 
to  be  at  least  equally  specific.  The  party  ought  then  to  pray  the  Lord  Ordinary  to 
consider  specially  the  point  of  law  on  which  he  founds  as  essential  to  his  case.  If  the 
Lord  Ordinary  thinks  that  what  is  asked  is  unnecessary  or  unsound,  he  may  then 
add  a  note  stating  his  view,  and  if  it  appears  to  us,  from  that  note  or  otherwise,  that 
he  has  proceeded  upon  an  erroneous  view  of  the  law,  we  can  give  redress. 

In  the  present  case  there  is  nothing  of  that  kind.  I  see  no  reason  for  supposing 
that  the  matters  of  fact  upon  which  the  Lord  Ordinary  makes  findings  turn  at  all 
upon  the  construction  of  the  trust-deed.  The  question  at  issue  was  not  what  was 
the  right  construction  of  the  deed,  but  what  the  parties  did  under  it. 

The  Court  pronounced  this  interlocutor : — "Kef  use  the  prayer  of  the  reclaiming 
note  as  incompetent :  Find  the  pursuers  liable  in  expenses  since  the  date  of  the  second 
interlocutor  (of  20th  March  1866),  and  remit,"  &c. 

Jamfs  Somerville,  S.S.C— Alexander  Morison,  S.S.C— Agents. 


No.  169.  IV.  Macpherson,  1002.    27  June  1866.    2d  Div.— Lord  Kinloch,  I. 

Henry  Chkyne,  Collector  of  tlie  Ministers'  Widows'  Fund,  Pursuer.— 

Clurk—Lee, 
Magistrates  of  Dundee,  DelenderH.—FraserShand. 

Church — Ministers'  Widows'  Fund — Vacant  Stipend. — ^In  an  action  at  the  instance 
of  the  Ck)llector  of  the  Ministers'  Widows'  Funa  for  payment  of  vacant  stipends,  held 
that  the  stipend  must  be  estimated  as  it  stood  at  the  date  of  the  vacancy,  and  that 
nothing  additional  could  be  claimed  by  the  Collector  in  respect  of  the  discovery  of 
a  fund  from  which  augmentation  might  have  been  demanded,  but  from  which  no 
augmentation  had  been  obtained  before  the  occurrence  of  the  vacancy. 

This  action  was  brought  in  November  1864  by  the  Collector  of  the  Widows'  Fund 
of  the  Church  of  Scotland,  &c.,  against  the  Provost  and  Magistrates  of  Dundee,  "  for 
themselves,  and  as  representing  the  whole  body  of  the  community  of  the  said  burgh, 
and  also  as  administrators  or  trustees  of  the  funds  and  property  held  and  enjoyed  by 
the  burgh  of  Dundee,  and  commonly  known  as  *  The  Foundation  of  the  Ministry  and 
Hospitalof  Dundee,'  or  *  The  Hospital  Fund,'  and  their  successors  in  office,"  for  payment 
of  certain  vacant  stipends.  The  circumstances  in  which  the  action  was  brought  are 
thus  stated  by  the  Lord  Ordinary  in  his  note  : — "  Of  the  five  ministers  of  Dundee, 
one  is  supported  from  the  teinds.  The  other  four  have  been  paid  certain  stipends  by 
the  Magistrates  and  Council  of  the  burgh.  In  the  case  of  the  two  of  these  four  charges, 
the  Cross  and  Steeple  Churches,  the  Town-Council,  by  their  minute  of  18th  September 
1788,  fixed  the  stipend  of  each  minister  at  £105  per  annum.  The  same  has  been  the 
aB-R.  macpherson—vol.  IV.  32 
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fixed  stipend  of  the  South  Church  since  about  1783  downwards.  In  the  case  of  the 
fourth,  St.  David's  Church,  the  decree  of  erection,  dated  18th  June  1823,  fixed  the 
stipend  at  £200  per  annum.  On  the  19th  November  1851  an  action  was  raised  against 
the  Magistrates  and  Council  by  the  Presbytery  of  Dundee,  for  the  purpose  of  having 
it  found  and  declaimed  tliat  certain  considerable  properties,  composing  what  wa£ 
commonly  called  the  Hospital  Fund,  were  held  by  the  magistrates  for  the  purpose, 
inter  alia,  of  affording  adequate  stipends  to  the  ministers  of  Dundee,  other  than  the 
■  first  minister,  who  was  paid  from  the  teinds. 

**  In  this  action  a  judgment  was  ultimat'Cly  pronounced  by  the  Court  of  SessioD 
(affirmed,  except  as  to  certain  specific  funds,  by  the  House  of  Lords),  by  which  the 
claim  of  the  presbytery  was  in  principle  sustained,  and  the  [1003]  adequate  support  of 
the  ministers  of  Dundee  was  declared  to  be  one  of  the  primary  purposes  of  the  Hospital 
Fund.  It  remained  to  anply  this  principle,  to  the  effect  of  fixing  what  amount  of 
additional  stipend  should  be  paid  out  of  the  Hospital  Fund  to  the  four  ministers.  At 
this  stage  of  the  proceedings  an  agreement  (dated  11th  December  1863)  was  made 
between  the  ministers  and  magistrates,  to  the  intent  that  the  stipend  payable  to  each 
of  the  four  ministers  should  thenceforward  be  in  whole  £275  per  annum.  The  magis- 
trates also  agreed  to  pay  a  certain  amount  of  arrears  at  this  rate  to  two  of  the  existing 
incumbents.  This  agreement  was  confirmed  by  Act  of  Parliament,  and  now  formB 
the  rule  by  which  the  stipends  of  these  four  ministers  of  Dundee  are  to  be  paid  in  all 
time  coming.  The  present  action  has  been  brought  by  the  Collector  of  the  Widows' 
Fund  of  the  Church  of  Scotland,  in  order  to  enforce  payment  of  the  vacant  stipends 
alleged  to  be  due  to  him  on  occurrence  of  the  various  vacancies  in  these  four  churcheg, 
from  1843  down  to  1860.  The  defenders  have  been  willing  to  pay  to  the  pursuer  the 
fixed  stipends  which  were  payable  to  the  different  incumbents  by  whose  deaths  the 
vacancies  were  created.  But  the  pursuer  insists  that  he  shall  be  settled  with  on  the 
footing  of  each  of  these  stipends  being  rated  at  the  sum  of  £275,  at  which  they  have 
been  fixed  for  all  time  coming  by  the  recent  agreement  and  Act  of  ParKament," 

The  pursuer  averred ; — **  (Cond.  32)  During  the  whole  period  of  the  said  several 
vacancies,  the  defenders  or  their  predecessors  in  office  had  in  their  hands,  as  the  magis- 
trates of  the  said  burgh,  and  as  administrators  of  the  said  Hospital  Fund,  an  estate 
quite  sufficient  to  provide  adequate  and  suitable  stipends  to  the  ministersof  saidchurches, 
and  applicable  to  that,  as  one  of  the  primary  purposes  of  the  foundation.  Any  stipend 
of  smaller  amount  than  the  sums  condescended  on  would  not  have  been  a  suitable  or 
adequate  stipend  for  the  ministers  of  such  charges.  **  (Con A  33)  "  With  reference  to 
the  defenders'  allegation,  that  the  sums  paid  in  name  of  stipend  to  the  ministers  of  the 
foresaid  charges  were  of  less  amount  than  the  sums  above  condescended  on,  and  did 
not  exceed  the  sums  mentioned  in  tlie  defenders'  statement,  it  is  averred  that,  if  such 
be  the  case,  this  was  owing  to  breach*  of  duty  on  the  part  of  the  defenders  or  their 
predecessors  in  office,  as  magistrates  and  administrators  foresaid,  who  were  bound  to 
provide,  and  had  the  power  of  providing,  a  stipend  of  at  least  the  said  amount  to  the 
minister  of  each  of  the  said  churches." 

The  pursuer  pleaded ; — (3)  Esto  that  the  sums  paid  in  name  of  stipend  were  of  no 
greater  amounts  than  the  sums  stated  by  the  defenders,  as  this  was  owing  to  violation 
of  duty  on  the  part  of  the  defenders'  predecessors  in  office,  they  cannot  take  advantage 
thereof ;  and  the  pursuer,  as  in  a  question  with  them,  is  entitled  to  recover  the  stipend, 
on  the  footing  that  all  was  stipend  which  was  actually  paid  by  the  defenders  prior  to 
the  vacancies  in  1843,  and  which  cannot  be  shewn  to  be  in  excess  of  the  adequate  and 
suitable  stipends  which  the  defenders  and  their  predecessors  were  bound  to  pay. 

The  defenders  pleaded,  inUr  alia,  that  the  pursuer  was  only  entitled  to  the  portions 
of  fixed  stipend  effeiring  to  the  periods  of  vacancy. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  Finds  that  the  vacant 
stipend  claimable  by  the  pursuer  does  not  exceed  the  amount  of  fixed  stipend  agreed 
to  be  paid  by  the  Magistrates  and  Town  Council  of  Dundee  to  the  different  incumbents 
by  whose  death  the  stipends  became  vacant ;  and,  in  respect  the  defenders  have  been 
always  willing  and  ready  to  pay  the  same  to  the  pursuer,  dismisses  the  action,  and 
decerns  :  Finds  the  pursuer  liable  to  the  defenders  in  the  expenses  of  process,"  &c.* 

*  "  Note.— {After  the  narrative  above^given) — ^The  Lord  Ordinary  is  of  opinion 
that  this  claim  is  untenable. 

"  It  appears  to  the  Lord  Ordinary  that  the  vacant  stipend  to  be  paid  to  the  Col- 
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KH)4]  ^e  pursuer  reclaimed. 
RD  Justicb-Clerk. — In  this  case  it  is  not  disputed  that  the  Collector  of  the 
Ministers'  Widows'  Fund  is  entitled  to  certain  vacant  stipends  arising  out  of  the 
benefices  in  the  different  churches  mentioned  in  the  31st  article  of  the  condescendence. 
The  only  question  is  as  to  the  rate  at  which  he  is  to  be  paid  this  stipend, — ^in  other 
words,  what  was  the  proper  stipend  of  each  benefice  when  the  vacancies  occurred. 

The  Act  of  Parliament  under  which  the  title  of  the  pursuer  in  this  action  is  con- 
stituted enacts  : — "  That  when  any  parish  in  the  Church  of  Scotland  becomes  vacant 
by  the  death,  translation,  resignation,  or  deprivation  of  an  incumbent  liolding  the 
pastoral  cure  and  benefice  of  such  parish,  and  that  vacant  stipend  thereby  arises  sub- 
sequent to  the  crop  and  year  1813,  such  vacant  stipend,  in  so  far  as  it  has  heretofore 
been  applicable  by  the  patron  to  pious  purposes,  shall  thenceforth  and  in  all  time  to 
come  be  levied  in  manner  hereinafter  mentioned,  and  paid  to  the  said  General  Collector." 
Now,  in  the  case  of  Cheyne  v.  Hood,  a  case  which  related  to  the  annual  fruits  of  a  benefice 
recently  erected  out  of  those  charges  which  go  under  the  name  of  quoad  sacra  parishes, 
I  had  occasion  to  state,  with  the  approbation  of  your  Lordships,  as  the  result  of  the 
history  of  the  patron's  right  in  such  cases,  that  vacant  stipend  in  the  sense  of  the  Widows' 
Fund  Act,  and  indeed  of  all  other  statutes,  includes  the  whole  fruits  of  the  benefice 
which  accrue  annually  in  the  shape  of  money.  But  the  question  here  is  whether  the 
stipend  of  £275,  one  half  of  which  is  claimed  by  the  Collector  in  respect  of  each  half-year's 
vacancy,  is  truly  "  the  whole  fruits  of  the  benefice  "  in  the  sense  of  the  Act  of  Parliament, 
or  in  other  words,  the  vacant  stipend.  Now,  it  appears  to  me  that  nothing  can  be 
[1006]  stipend  or  fruits  of  the  benefice  except  what  is  inalienablv  attached  to  the 
benefice,  and  of  ascertained  value.  I  do  not  mean  the  precise  value  in  money  each 
year,  but  the  extent  of  the  obligation  must  be  ascertained.  Now,  what  is  the  condition 
of  this  stipend  of  £275.    As  regards  two  of  these  churches,  they  were  erected  by  a  decree 

[lOWJ-lector  of  the  Widows'  Fund  is  just  that  stipend,  and  no  more,  which  was  due  to 
the  incumbent  by  whose  death  the  vacancy  was  created.  It  may  be  that  the  stipend 
was  an  inadequate  one,  and  that  one  or  other  of  the  ministers  succeeding  to  the  cure 
might  raise  a  process  of  augmentation,  and  in  that  process  obtain  an  increased  stipend. 
But  it  would  be  ludicrous  to  say  that  the  benefit  of  this  augnientation  drew  back  to 
the  representatives  of  the  deceased  incumbents,  or  to  the  Widows'  Fund,  as  coming 
into  the  room  of  the  deceased  during  the  vacancy.  The  old  stipend  remained  the 
legal  stipend  of  the  parish  till  increased  by  the  decree  of  Court.  So,  exactly,  in  the 
present  case.  The  old  stipend  must  be  considered  the  proper  stipend  of  the  parish 
till  the  Act  of  Parliament  legally  raised  it.  It  is  this  stipend,  and  this  alone,  which 
the  pursuer  can  claim.  If  the  present  demand  was  well  founded,  there  appears  no  good 
reason  why  the  representatives  of  all  the  deceased  ministers,  for  at  least  forty  years 
back,  should  not  sue  for  the  deficiency  from  £275  per  annum  during  the  whole  of  the 
respective  incumbencies.  In  the  apprehension  of  the  Lord  Ordinary,  the  one  claim 
would  be  as  valid  as  the  other. 

**  The  pursuer  offered  to  prove  that  at  the  time  of  each  vacancy  occurring  there 
were  ample  funds  in  the  hands  of  the  magistrates  to  pay  a  stipend  of  £275.  In  other 
words,  he  offered  to  resume  and  bring  to  a  conclusion  the  process  with  the  magistrates 
about  the  Hospital  Fund.  Again,  it  is  to  be  said  that,  if  this  was  competent  to  the  pur- 
suer, it  would  be  equally  competent  to  the  representatives  of  all  the  deceased  incumbents. 
But  the  same  answer  applies  in  either  case.  That  there  might  be  a  sufficient  fund 
for  an  augmentation  will  not  afford  ground  for  holding  the  stipend  augmented,  till 
proceedings  are  taken  for  fixing  the  augmentation  by  judicial  decree.  And  these  pro- 
ceedings must  be  taken  by  the  incumbent,  and  none 'other,  as  the  legal  representative 
of  the  cure.  A  process  of  augmentation  at  the  instance  of  the  Collector  of  the  Widows* 
Fund  is  an  unheard  of  anomaly. 

"  It  is  scarcely  necessary  to  notice  an  argument  founded  on  the  fact  that,  in  certain 
specific  cases,  the  magistrates  made  some  voluntary  payments  over  and  above  the  fixed 
stipend.  These  were  always  made  expressly  by  way  of  gratuity,  and  as  personal  to 
the  incumbent  on  whom  they  were  bestowed.  Tlmt  such  payments  are  not  to  be 
considered  as  part  of  the  stipend,  in  any  question  with  the  Collector  of  the  Widows' 
Fund,  was  decided  in  the  case  of  the  Magistrates  of  Dundee  v.  Nicol,  November  18, 
1829,  8  Shaw,  67.  That  decision  may  not  be  technically  res  judicata  in  the  present 
case,  but  it  must  be  held  an  authoritative  precedent." 
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of  erection  of  the  Teind  Court  in  1788 ;  and  in  tliis  decree  it  waa  provided  that  the 
magistrates  and  council  should  fix  the  stipend  for  the  minister,  payable  out  of  the 
ordinary  revenue  of  the  burgh,  at  not  less  than  £105  per  annum.  In  performance 
of  that  obligation  the  town  proceeded  to  fix  the  stipend  at  £105,  and  that  they  did 
without  reserve  or  qualification  ;  and  there  can  be  no  doubt  that  in  point  of  law  they 
thus  imposed  a  permanent  burden  upon  the  burgh  of  Dundee,  and  this  revenue  became 
part  of  the  fruits  of  the  benefice,  and  of  the  fixed  stipend  of  the  minister.  So  in  the 
church  of  St  Davids.  The  Teind  Court  fixed  the  stipend  at  £200,  and  did  not  leave 
it  to  the  discretion  of  the  burgh  to  fix  the  amount,  obliging  the  town  to  provide  a  stipend 
to  that  amount  out  of  the  town  funds. 

This  is  a  common  arrangement  between  the  minister  and  the  burgh,  the  lenity 
of  which  has  been  {daced  beyond  question  by  the  decision  in  the  case  of  Aitken  r. 
Magistrates  of  Kilmarnock.  Additions  have  been  made  from  time  to  time  to  these 
stipends  by  the  Town-Council  of  Dundee  by  voluntary  subscriptions  or  otherwise; 
and,  apart  from  the  existence  of  the  Hospital  Fund  and  the  judgment  of  this  Court, 
which  fixed  that  that  fund  is  a  source  from  which  the  ministers'  stipends  may  he  aug- 
mented, and  out  of  which  the  Town-Council  are  bound  to  augment  them, — ^apart  from 
that,  and  looking  at  the  t^rms  of  the  minutes  passed  by  the  Town-Council,— there 
cannot  be  the  smallest  doubt  that  these  additions  were  given  and  accepted  as  gratuities. 
But  then  it  is  said,  that  though  these  additions  were  so  given,  there  did  exist  a  fund 
out  of  which  these  ministers  were  entitled  to  obtain  augmentations.  The  case,  as  thus 
presented,  seems  exactly  analogous  to  the  case  of  a  country  parish  in  which  there  existed 
a  fund  out  of  which  the  minister  might  claim  an  augmentation,  but  of  the  existence 
of  which  he  was  ignorant ;  or  to  a  case  where  the  teinds  of  the  parish  were  supposed  to 
be  exhausted,  but  suddenly  the  minister  discovers  that  this  is  not  the  case,  and  a  process 
of  augmentation  is  raised  Surely,  in  such  a  case,  it  never  could  be  said  that  the  mere 
fact  of  that  fund  existing,  out  of  which  teind  might  have  been  claimed,  would  make  the 
amount  of  the  past  stipend  greater  than  it  actually  was  1  And  so  with  regard  to  this 
Hospital  Fund.  It  was  not  beUeved  that  this  fund  could  be  primarily  devoted  to  pro- 
viding augmentations  to  the  stipends  of  the  ministers  until  a  period  when  their  claim 
was  tabled,  and  it  was  discovered  that  such  a  fund  existed,  and  might  be  ascertained, 
out  of  which  the  ministers  were  entitled  to  augmentations.  Now,  in  addition  to  this, 
there  is  nothing  but  that  before  the  rights  of  the  ministers  had  been  legally  ascertained, 
the  town,  being  administrators  of  the  Hospital  Fund,  did,  in  point  of  fact,  gratuitously 
give  additions  to  the  stipends  for  a  certain  time,  which  were  afterwards  withdrawn. 
But  these  were  not  given  out  of  the  Hospital  Funds  except  to  a  small  extent;  they 
were  given  partly'out  of  the  funds  of  minor  incorporations  within  the  burgh  of  Dundee, 
partly  out  of  other  revenues.  Surely  these  gratuitously  paid  sums  of  money  could  not 
be  said  to  be  attached  to  the  benefices,  nor  to  be  funds  upon  which  the  ministers  had  a 
legal  claim.  They  were  no  parts  of  the  fruits  of  the  benefice  which  accrue  annually  in 
the  shape  of  money,  and,  on  tliis  plain  ground,  I  am  for  adhering  to  the  interlocutor  of 
the  Lord  Ordinary. 

Lord  Nkavk. — The  interlocutor  of  the  Lord  Ordinary  merely  dismisses  the  action, 
and  it  is  right  that  we  should  not  decide  anything  that  is  not  before  us.  All  we  hate 
to  do  with  is  a  claim  by  the  Collector  of  the  Widows*  Fund.  His  position  with  regard 
to  stipend  is  a  pecuUar  one.  He  cannot  do  everything  that  the  minister  can  do.  He 
could  not  bring  an  augmentation  for  the  purpose  of  increasing  the  permanent  stipend 
of  the  benefice.  He  has  only  to  do  with  that  stipend,  which,  not  being  vacant  brfore, 
becomes  vacant  by  the  death  of  the  incumbent. 

In  this  case  I  am  of  opinion  that  the  actual  grant  of  additional  sums  by  the  Magis- 
trates of  Dundee  cannot  be  founded  on  by  the  pursuer.  They  were  matters  of  a^rang^ 
ment,  and  were,  in  terminis,  given  and  accepted  merely  as  gratuities,  terminable  with 
the  incumbency  of  the  donee. 

I  am  not  called  upon  to  say  what  should  be  done.  If  any  minister  were  now 
[1006]  to  come  forward  and  claim  allowance  in  byegone  years  for  the  amount  in  dispute 
as  being  what  it  was  the  duty  of  the  magistrates  to  give  him,  I  do  not  assert  that  he 
would  not  be  entitled  to  such  increased  stipend.  At  the  same  time,  I  think  I  should 
have  difficulty  in  sustaining  such  a  claim.  I  am  not  satisfied  that  this  Hospital  Fund 
was  or  is  the  property  of  the  ministers  of  Dundee.  It  is  an  estate  out  of  which  thar 
stipends  were  to  be  supplemented,  with  a  certain  discretion  on  the  part  of  the  burgh 
of  Dundee  as  administrators,  and  a  certain  range  of  discretion  on  the  part  of  the 


IV.  MAOPHBESON,  1007.      EDIN.  AND  GLASGOW  RY.  00.  V.  HALL  [I866]  997 

ministers  as  recipients,  and  if  the  incumbents  for  the  time  being  took  what  they  got 
without  further  demand,  there  seems  much  room  for  contending  that  they  cannot  go 
back  on  it  now.  But  in  the  meantime  no  such  right  has  been  asserted,  or  at  least 
constituted  by  the  ministers,  and  I  think  that  in  this  state  of  things  the  Collector  of  the 
Widows'  Fund  has  no  right  to  demand  more  than  what  has  been  paid  and  received  as 
the  permanent  stipend. 

The  other  Judges  concurred. 

The  CJourt  pronounced  the  following  interlocutor  : — "  Refuse  the  desire  of  the  re- 
claiming note :  Adhere  to  the  interlocutor  reclaimed  against :  Find  additional  expenses 
due,  and  remit,"  &c. 

James  Allan,  S.S.C— Maclachlan,  Ivory,  &  Rodgers,  W.S.— Agents. 
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Edinburgh  and  Glascjow  Railway  CoMrAXY,  Suspenders.— iSfoZ.-tferi. 

Young  —■  Macken  zie . 

David  HALii  (Collector  of  Poor  Rates  for  Cit\  Parish  of  Glasgow), 

Respondent.  —Pa  ftmi — Thomson . 

Poor-Rates — Assessment — Public  Burdens — Deductions — Pro})erty  and  Income-Tax — 
Statutes  8  d'  1)  Vict,  c,  83,  sect,  37 ;  b  <&  6  Vict,  c,  35. — Held  (reversing  judgment 
of  Lord  Kinloch)  that  property  and  income-tax  charged  on  income  derived  from  lands 
and  heritages,  under  the  Property  and  Income-Tax  Acts,  being  a  personal  tax,  is  not 
one  of  the  rates,  taxes,  and  pubUc  charges  which,  under  the  37th  section  of  the  Poor- 
Law  Amendment  Act,  fall  to  be  deducted  in  estimating  the  annual  value  of  lands  and 
heritages. 

Sequel  of  case  reported  of  date  January  19,  18G6,  ante,  p.  301. 

This  was  a  suspension  brought  by  the  Edinburgh  and  Glasgow  Railway  Company 
of  a  charge  for  poor-rates  at  the  instance  of  the  collector  for  the  City  Parish  of  Glasgow. 

On  31st  January  1866  the  Lord  Ordinary  appointed  the  respondent  to  lodge  a 
minute  setting  forth  the  sums  for  payment  of  which  he  now  insisted.  The  respondent 
accordingly  lodged  a  minute  bringing  out  the  sum  of  £343,  14s.  lOd.  as  payable  by  the 
railway  company. 

The  complainers  objected  to  this  minute,  in  so  far  as  it  did  not  include  among  the 
rates  and  taxes  to  be  deducted  in  estimating  the  amount  of  annual  value  of  the  subjects 
under  section  37  of  the  Poor-Law  Act  the  property  and  income-tax  which  had  been 
paid  by  the  railway  in  respect  of  their  property  during  the  years  in  dispute. 

Section  37  of  the  Poor-Law  Amendment  Act  enacts, — **  That  in  estimating  the 
annual  value  of  lands  and  heritages,  the  same  shall  be  taken  to  be  the  rent  at  wliich, 
one  year  with  another,  such  lands  and  heritages  might  in  their  actual  state  be  reasonably 
expected  to  let  from  year  to  year,  under  deduction  of  the  probable  annual  average  cost 
of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain  such  lands 
and  heritages  in  their  actual  state,  and  all  rates,  taxes,  and  pubUc  charges  payable  in 
respect  of  the  same." 

The  Lord  Ordinary,  on  May  23,  18(56,  pronounced  the  following  interlocutor : — 
"  Finds  that  amongst  the  rates,  taxes,  and  public  charges,  the  amount  of  which  is  to  be 
deducted  in  estimating  the  annual  value  of  lands  and  heritages  under  section  37  of 
the  Act  8  &  9  Vict.  cap.  83,  there  is  [1007]  comprehended  the  property-tax  payable 
under  the  Act  5  &  6  Vict.  cap.  35,  and  relative  statutes  ;  and  appoints  the  cause  to  be 
enrolled,"  &c.  * 

*  "  Note. — ^The  question  at  present  raised  is  whether  property-tax  is  included 
in  the  rates,  taxes,  and  public  charges  referred  to  in  the  37th  section  of  the  Poor- 
Law  Amendment  Act,  which  declares, — '  That  in  estimating  the  annual  value  of  lands 
and  heritages,'  &c. 

"  The  deductions  here  referred  to  are  deductions  to  be  made  after  ascertaining 
*  the  rent  at  which,  one  year  with  another,  the  lands  and  heritages  might,  in  their 
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The  respondent  reclaimed. 

Argued  for  the  respondent ; — The  question  depended  on  the  construction  to  he  put 
on  5  &  G  Vict.  c.  35,  and  subsequent  Acts,  particularly  16  &  17  Vict.  c.  34,  and  23  Vict, 
c.  1 4.  Under  these  statutes  property-tax  was  a  personal  tax  levied  upon  profits.  It  was 
quite  different  in  its  nature  from  thotte  taxes  which  were  imposed  as  burdens  upon 
heritages  themselves,  and  which  were  payable  although  the  owner  derived  no  profit. 
This  was  made  apparent  in  the  case  of  railway's  by  the  terms  of  the  GOth  section  of  5  &  G 
Vict.  c.  35.  Though  property-tax  it  was  said  to  be  payable  **  in  respect  of  property.* 
This  was  merely  a  mode  of  distinguishing  income  derived  from  property,  from  income 
from  other  sources.  * 

Argued  for  the  suspenders ; — What  the  37th  section  of  the  Poor-La w  Act  meant 
was  that  all  outgoings  were  to  be  deducted.  The  assessable  value  was  the  free  rent 
accruing  to  the  landlord.  If  i)roperty-tax  was  not  deducted  the  assessment  was  levied 
on  the  free  rent,  plus  the  property-tax.  The  tax  was  payable  in  respect  of  the  heritage. 
There  was  no  suostantial  difference  [1008]  between  property-tax  and  poor-rates,  both 
being  in  one  sense  personal  taxes,  yet  deduction  of  poor-rat€»>  was  allowed  both  in  this 
country  and  in  England.! 

Lord  Justice-Clerk. — The  question  which  we  are  here  called  upon  to  decide  is 
one  of  very  general  appliciition.  It  regards  the  construction  of  the  37th  section  of 
the  Poor-Law  Amendment  Act,  which  directs  *"  that  in  estimating  the  annual  value 
of  lands  and  heritages,  the  same  shall  be  taken  to  be  the  rent  at  which  one  year 
with  another  such  lands  and  heritages  might  in  their  actual  state  be  reasonably 
expected  to  let  from  year  to  year,  under  deduction  of  the  probable  annual  average 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain 
such  lands  and  heritages  in  their  actual  state,  and  all  rates,  taxes,  and  public  charges 
payable  in  resj)ect  of  the  same." 

actual  state,  be  reasonably  expected  to  let  from  year  to  year.'  This  rent  is  first  to 
be  ascertained,  and  afterwarcls  the  deductions  are  to  be  made.  There  is  here  no 
question  about  *  tenant's  charges,* — the  burdens  which  a  tenant  would  estimate  in- 
fixing the  rent,  and  would  offer.  The  rent  is  to  be  first  a^ertained,  and  there  then 
are  to  be  deducted  the  sums  which  the  proprietor  would  have  to  pay  to  maintain  the 
lands  in  their  exii^ting  state,  '  and  all  rates,  taxes,  and  public  charges  payable  in  respect 
of  the  same.'  What  appears  to  be  the  object  of  ascertainment  is  the  amount  of  net 
receipts  which  the  proprietor  will  draw  from  the  subjects  ;  which  is  the  sum  on  which 
it  is  intended  he  should  be  rated  to  the  pcHjr. 

"  It  appears  to  the  Lord  Ordinary  that  the  propi>ity-t»ix  is  one  of  these  charges. 
It  is,  by  the  express  terms  of  the  Act  imposing  it,  payable  '  in  respect  of  the  property,' 
and  is  reasonably  deducted  by  the  proprietor  before  he  comes  to  an  estimate  of  his  net 
receipts  from  the  subject*^.  It  seems  to  the  Lord  Ordinary  to  fall  directly  under  the 
principle  of  the  enactment. 

**  It  has  been  said  that  property-tax  is  not  levied  on  property,  but  on  the  profits 
of  property,  and  is  rightly  to  be  called  a  personal  tax.  This  is  scarcely  consistent  with 
the  terms  of  the  Property-Tax  Act,  which  draws  (sect.  1)  a  marked  distinction  between 
the  charges  on  *  property  '  and  *  profits.'  Besides,  every  yearly  tax  payable  in  respect 
of  property  is  truly  a  burden  on  the  rents,  which  are  just  the  profits  oJf  land  ;  and,  in 
this  respect,  the  tax  in  question  does  not  seem  different  from  other  yearly  taxes.  It 
may  be  said  of  all  thes>e  with  equal  propriety,  that  they  are  personal  taxes  imposed  in 
respect  of  property.  For  instance,  poors-rates  themselves  may  be  accurately  so  de- 
scnbed,  yet  the  Court  have  found  that  these  must  be  deducted  in  a  question  like  the 
present  (Glasgow  Gas  Company  v.  Adamson,  23d  March  1863,  1  Macph.  727).  All 
the  taxes  are  alike  contributions  to  the  necessities  of  the  state,  imposed  on  proprietor 
in  respect  of  property.  The  Lord  Ordinary  considers  that  all  such  are  to  be  dalucted, 
under  the  37th  clause  of  the  Poor-Law  Act,  and  he  does  not  perceive  any  essential 
difference  between  the  property- tax  and  the  others." 

*  R.  f.  Southampton  Dock  Co.,  14  Q.  B.  587  ;  Hard  r.  Anstruther,  ante,  vol.  i.  p.  14  : 
Ainslie  v.  Magistrates  of  Edinburgh,  2  D.  64  ;  lieid  r.  Williamson,  5  D.  644 ;  Lees  r 
Mackinlay,  20  D.  6 ;  Wilson  i\  Holmes,  6  Sh.  551 ;  Thomson  r.  Greville,  Smith's 
Poor-Law,  p.  1 1 8. 

t  Glasgow  Gas  Companv  r.  Adamson.  ante,  vol.  i.  p.  727 ;  R.  r.  Hull  Dock  Co.. 
3B  and  n.  516 
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Now,  that  is  a  mode  of  estimating  annual  value  which  is  equitable  in  itself,  and 
has  been  found  to  work  well  in  practice.  It  is  precisely  in  accordance  with  what  is 
familiar  to  i^ien  of  business  in  another  department — estimating  the  annual  value  of 
an  estate  with  a  view  to  fix  its  price  in  the  case  of  a  sale.  When  you  are  considering 
what  is  the  true  value  of  an  estate  that  is  brought  into  the  market  for  sale,  you 
either  take  the  actual  rent,  or  what  may  be  supposed  to  be  the  rent  that  it  would 
bring  if  it  were  let — you  deduct  any  expenses  that  may  be  necessary  to  keep  it  up 
in  its  then  actual  state,  and  you  deduct  the  public  burdens  ;  and  when  you  have  done 
these  things,  you  get  the  annual  value,  and  you  take  so  many  years'  purchase  of 
that  annual  value,  according  to  the  nature  of  the  subject,  and  that  represents  the  true 
price. 

In  the  case  which  I  have  been  supposing,  what  is  meant  by  deducting  the  public 
burdens  1  It  means  deducting  all  public  burdens  that  affect  the  subject,  either  directly 
or  indirectly,  including  parochial  burdens,  which  are  sometimes  specially  expressed, 
but  are  generally  implied  by  or  included  under  the  term  public  burdens,  even  when 
they  are  not  separately  expressed.  You  deduct,  in  short,  not  the  land-tax  merely, 
which  may  be  said  to  be  the  most  appropriate  burden  on  a  landed  estate,  but  also  the 
poor-rates,  the  prison  assessment,  and  all  those  other  local  rates  and  taxes  of  which  we 
know  so  much  in  the  everyday  business  of  life.  But  was  it  ever  heard  of  that  in  such 
an  estimate  the  income-tax. payable  by  the  proprietor  of  the  estate  was  deducted  1  To 
maintain  that  would  be  quite  a  new  and  startling  proposition.  And  accordingly  in 
the  only  case  quoted  to  us  which  can  be  represented  as  an  authority  on  this  point — I 
mean  the  case  of  Wilson  t\  Holmes — it  was  held  that  an  obligation  on  the  tenant  to  pay 
the  public  burdens  affecting  the  subjects  did  not  include  an  obUgation  to  pay  the  income- 
t^x  payable  by  the  proprietor.  That  case  is  almost  a  direct  authority  upon  the  question 
before  us. 

But  I  think  a  consideration  of  what  the  true  nature  of  the  income-tax  is,  will  make 
it  very  clear  that  it  is  impossible  to  hold  the  income-tax  to  fall  under  any  such  general 
description  as  "  public  burdens,"  or  "  public  and  parochial  burdens,"  or  "  rates,  taxes 
and  public  charges,"  which  last  is  the  expression  used  in  this  clause  of  the  Poor-Law  Act. 
The  income-tax,  as  it  is  popularly,  and,  I  think,  very  accurately  called,  is  really  a  tax 
upon  the  free  income  of  every  subject  of  Her  Majesty  above  a  certain  amount,  at  the 
rate  of  a  certain  percentage  upon  that  free  income.  That  is  the  nature  of  the  tax. 
The  leading  Act  imposing  the  tax  (the  5  &  6  Vict.  c.  35)  is  called  in  its  title  "  an  Act 
for  granting  to  Her  Majesty  duties  on  profits  arising  from  property,  professions,  trades, 
and  offices  "  ;  in  short,  from  whatever  source  any  man  derives  profits,  or,  in  other  words, 
income,  a  tax  shall  be  paid  upon  the  free  income  which  he  enjoys. 

It  is  said,  however,  that  a  portion  of  this  income-tax,  viz.  that  which  is  charged  at 
the  rate  of  7d.  in  the  pound  upon  the  rents  of  land  derived  by  the  owner  of  the  land, 
is  a  charge,  or  rate,  or  tax,  payable  in  respect  of  the  land  within  the  meaning  of  the 
37th  section  of  the  Poc^r-Law  Act.  It  does  not  appear  to  me  that  that  can  be  said 
with  any  propriety.  And  I  see  that  the  Lord  Ordinary  has  fallen  into  a  mistake  as 
to  the  meaning  of  certain  words  in  schedule  A  of  the  Income-Tax  Act,  and  supposes 
that  the  argument  of  the  party  desiring  to  deduct  the  income-tax  receives  support 
from  the  use  of  these  words.  The  assessment  is  by  the  Act  imposed  in  this  way : — 
*'  On  all  lands,  tenements,  and  hereditaments,  or  heritages  [1009]  in  Great  Britain, 
there  shall  be  charged  yearly,  in  respect  of  the  property  thereof,  for  every  20s.  of  the 
annual  value  thereof,  the  sum  of  7d."  Now,  says  the  Lord  Ordinary,  here  is  a  charge 
made  in  respect  of  the  property,  which  is  just  the  very  thing  that  the  37th  section 
requires,  viz.  that  all  charges  "  payable  in  respect  of  the  same,'' — i.e,  in  respect  of  the 
property,  shall  be  deduct^.  But,  unfortunately,  that  is  an  entire  fallacy,  because 
what  the  37th  section  of  the  Poor-Law  Act  says  is,  that  all  charges  payable  in  respect 
of  the  lands  and  heritages  shall  be  deducted.  The  language  of  the  Income-Tax  Act  is, 
that  there  shall  be  charged  yearly  7d.  in  the  pound,  in  respect  of  the  property  of  all 
lands,  tenements,  and  hereditaments,  which  has  an  entirely  different  meaning  from  the 
phrase  in  the  Poor-Law  Act,  "  payable  in  respect  of  lands  and  heritages."  The  former 
means  that  the  tax  is  imposed  in  respect  of  the  interest  of  the  owner  in  the  subject  as 
contrasted  with  the  interest  of  the  occupant,  for  immediately  afterwards,  in  schedule 
B,  there  occurs  the  corresponding  expression  : — "  On  all  lands,  tenements,  and  heritages 
in  Scotland,  there  shall  be  charged  yearly,  in  repect  of  the  occupation  thereof,  for 
every  20s.  of  the  annual  value  thereof,  the  sum  of  2id."    Therefore  I  do  not  think  that 
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the  railway  company  here  can  obtain  [any  advantage  from  the  particular  phraaeolqgy 
of  the  Income-Tax  Act. 

But  the  tax  being  charged  upon  income,  from  whatever  source  arising,  it  became 
necessary,  as  matter  of  machinery,  to  fix  in  what  way  it  was  to  be  charged  upon  different 
kinds  of  income  arising  from  different  sources,  and  also  in  what  way  it  was  to  be  levied 
and  recovered,  and  accordinglv  the  great  bulk  of  these  Acts  of  Parliament  regarding 
the  income-tax  is  occupied  witn  a  provision  of  such  machinery.  But  such  machinery, 
I  think,  has  very  little  to  do  with  the  present  question.  The  present  question  is,  what  is 
truly  the  nature  of  this  tax,  and  upon  what  is  it  laid  1  Now,  if  we  consider  what  its 
operation  is,  especially  with  reference  to  the  rents  of  land, — ^the  thing  that  we  are  here 
dealing  with, — I  think  we  shall  see  very  plainly,  that  it  cannot  be  said  to  be  a  public 
charge  of  any  kind  payable  in  respect  of  lands  and  heritages. 

A  landed  proprietor  is  not  directlv  charged  with  the  tax  upon  his  rents.  On  the 
contrary,  the  payment  of  the  landlord's  income-tax  is  made  in  the  first  instance  by  his 
tenant.  The  7d.  in  the  pound,  where  the  estate  is  let  to  a  tenant,  is  paid  by  the  tenant 
who  is  in  the  occupation,  and  that  7d.  in  the  pound  is  deducted  by  the  tenant  from  the 
rent  which  he  pays  to  the  landlord.  But,  then,  although  in  this  way  the  landlord  reoeives 
his  rent  minus  the  tax,  and  so  indirectly  is  made  to  pay  7d.  in  the  pound  upon  his  rent, 
it  by  no  means  follows  that  he  pays  in  the  end  a  tax  of  that  amount,  because  it  depend? 
entirely  on  what  the  amount  of  his  own  free  income  is,  whether  he  pays  7d.  in  the  pound 
upon  his  rents,  or  whether  ultimately  he  will  pay  an3rthing  in  the  pound  on  his  rents 
at  all ;  for  if  he  is  burdened  to  the  full  amount  of  the  value  of  his  estate  with  debt— 
whether  heritable  or  personal  debt  does  not  matter, — or  in  other  words,  if  the  rents 
which  he  receives  from  his  tenants  he  is  obliged  to  pay  away  in  the  shape  of  interest 
to  his  creditors,  he  will  deduct  from  that  interest  the  amount  of  the  income-tax,  and 
the  result  will  thus  be,  that  the  creditors  of  the  landlord,  and  not  the  landlord  himself, 
will  bear  the  burden  of  the  tax.  Now,  that  being  so,  it  would  be  a  very  strange  thing 
if  a  tax  which  can  be  shifted  so  as  to  become  payable  by  a  person  who  has  no  sort  of 
connection  with  the  land  at  all,  or  whose  connection  with  the  land  is  only  that  of  a  creditor 
secured  over  it,  should  vet  be  called  a  tax  or  pubUc  charge  **  payable  in  respect  of  lands 
and  heritages."  I  think  that  would  be  a  misconstruction  of  the  fair  meaning  of  these 
words. 

But  this  will  be  made  still  more  clear  if  we  attend  for  a  moment  to  the  contract 
which  arises  between  the  incidence  and  operation  of  the  income-tax  and  those  of  the 
ordinary  taxes  which  are  called  public  and  parochial  burdens  ;  and  we  cannot  take  a 
better  example  than  the  poor-rate  itself.  The  poor-rate  is  charged  as  a  percentage 
upon  the  annual  value  of  the  heritable  subject,  as  fixed  under  this  37th  section.  But 
that  subject  may,  from  accidental  causes,  in  point  of  fact  be  not  yielding  a  shilling  to 
its  owner,  and  yet  the  owner  will  be  liable  to  pay  the  poor-rate  to  the  full  amount,  accord- 
ing to  the  rateable  value  of  the  subject.  On  the  other  hand,  in  the  case  of  the  income- 
tax  the  rateable  value  of  the  subject  cannot  subject  the  owner  in  liabiUty,  unless  he  not 
only  receives  that  value,  but  keeps  it  in  his  own  pocket.  There  cannot  be  a  greater 
contrast  than  is  thus  pre-[1010]-sented  between  these  two  different  kinds  of  taxes.  And 
so  I  come  back  to  what  I  think  was  very  clearly  and  well  stated  as  part  of  the  judgment 
of  this  Court  by  my  brother,  Lord  Neaves,  in  tlie  case  of  Hard  r.  Anstruther,  in  dealing 
with  this  very  matter  of  the  income-tax.  His  Lordship  says  in  that  case,  where  it  was 
proposed  to  charge  the  income-tax  on  a  person  who  was  the  owner  of  the  estate  for  the 
time,  but  was  not,  in  point  of  fact,  receiving  the  rents,  or  receiving  any  value  out  of  the 
estate — "  It  seems  to  me  to  be  sufficient  to  say  that  the  pursuer  has  no  income  out  of 
these  lands  effeiring  to  the  period.  Income-tax  is  truly  a  personal  tax  on  personal 
income.  It  is  of  no  consequence  how  it  is  levied  as  to  machinery.  The  thing  is  to 
ascertain  how  and  by  whom  it  is  due.  It  cannot  be  due  without  income."  Now,  every 
word  of  that  is  perfectly  true  as  regards  the  income-t«x,  and  it  is  just  the  very  reverse 
of  true  as  regards  the  poor-rate,  or  any  of  those  other  taxes  known  as  public  and  parochial 
burdens,  and  which  are  (le.scril)e<l  ok  payable  in  respect  of  lands  and  heritages. 

It  appears  to  me,  therefore,  that  the  Lord  Ordinary  ha,s  gone  wrong  here,  and  that 
the  income-tax  cannot  be  allowed  as  one  of  the  deductions  which  are  to  be  made  under 
the  37th  section  of  the  Poor-I^jiw  Act  under  the  name  of  rates,  taxes,  and  public  burden^ 
payable  in  respect  of  lands  and  heritages. 

Lord  Gowan. — ^The  question  is  whether  the  income-tax  is  one  of  those  deductions 
to  be  made  in  respect  of  rates,  taxes,  and  public  charges,  payable  in  respect  of  lands! 
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and  heritages.  On  that  subject  there  is  a  judgment  by  Lord  Neaves,  which  was  not 
taken  to  the  Inner-House,  but  which  is  to  be  found  in  Mr.  Smith's  work  on  the  Poor- 
L&w.  It  was  delivered  in  the  case  of  Thomson  v.  Greville,  10th  July  1857  ;  and 
in  his  note  his  Lordship  says,  "  The  Lord  Ordinary  is  of  opinion  that  property-tax 
is  not  a  burden  which  falls  to  be  deducted  from  the  estimated  rental  of  subjects  assess- 
able for  the  poor  under  the  Poor-Law  Amendment  Act.  The  ground  of  this  opinion 
is,  that  on  a  fair  construction  of  the  Property-Tax  Acts  the  duties  there  imposed  seem 
to  be  leviable,  not  on  the  property,  but  on  the  profits  arising  from  it ;  and  although 
the  annual  value  of  any  property  may  be  taken  as  a  measure  of  the  amount,  the  tax 
has  still  a  reference  to  the  income  of  the  individual,  and  is,  in  the  strictest  sense,  a 
personal  tax,  sought  to  be  levied  generally  on  all  sources  of  wealth,  according  to  certain 
varying  regulations  for  more  easily  ascertaining  and  more  fairly  equalising  it."  In 
that  opinion  I  entirely  concur. 

The  question  arose  in  1813  (Elliot  v.  Elliot,  17th  November  1813,  F.  C.)  in  reference 
to  provisions  to  children  and  to  an  annuity  to  a  widow  out  of  the  free  rents  of  an  entailed 
estate,  and  the  Court  decided  that  in  estimating  the  rental  of  an  estate  for  that  purpose 
income-tax  was  not  to  be  deducted. 

There  was  also  the  Lochbuy  case  (Maclean  v,  Maclean,  29th  November  1845,  8  D. 
160),  which  had  reference  to  the  construction  to  be  put  on  Lord  Aberdeen's  Act,  with 
regard  to  provisions  of  the  same  description,  and  the  views  of  the  Judges  in  that  case 
agree  with  those  which  your  Lordship  has  expressed.  For  example,  Lord  Jeffrey 
there  says,  "  In  the  case  of  Elliot  the  judgment  went  on  the  ground  that  it  was  not  a 
tax  on  rent,  but  on  income,  and  rent  was  merely  taken  in  estimating  income.  The 
only  specialty  that  strikes  one  here  is,  that  under  the  present  Act  the  rent  never 
comes  into  the  hand  of  the  landlord  without  the  deduction.  But  the  right  view  is 
that  this  is  only  a  mode  of  collection — an  arrangement  for  mere  convenience  in  collect- 
ing the  tax.  1  am  not  sure  that  the  case  is  free  from  difficulty  on  principle,  but  the 
case  of  Elliot  is  an  authority  quite  in  point."  And  the  Lord  President  said,  **  Whatever 
doubts  we  might  have  had  on  principle,  we  cannot  go  back  on  the  case  of  Elliot,  which 
is  not  to  be  distinguished  from  the  present.  On  the  principle  of  that  decision  this  is 
not  a  tax  on  rent,  but  on  income.  I  agree  with  Lord  Jeffrey  that  payment  by  the 
tenants  in  the  first  instance  is  a  mere  arrangement  for  facility  of  collection."  The 
judgment  of  the  Court  found  that  **  in  calculating  the  provisions  to  the  widow  and 
younger  children  the  income-tax  on  the  rental  does  not  fall  to  be  deducted." 

Now,  I  think  the  same  principle  ought  to  lead  us  to  the  same  conclusion  here,  and 
that  we  ought  to  find  that  the  income-tax  is  not  to  be  deducted  as  a  tax  payable  in 
respect  of  lands  and  heritages.  I  am  satisfied  that  the  judgment  pronounced  in  the 
case  to  which  I  have  referreid  is  a  correct  judgment,  and  that  we  ought  now  to  give  it 
the  authority  of  this  Division  of  the  Court. 

Lord  Benholme. — It  is  some  consolation  to  me  to  know  that  the  doubts  which 
[1011]  at  one  time  I  entertained  in  this  case  were  at  least  respectable  doubts,  since  they 
caused  some  hesitation  in  the  minds  of  the  eminent  Judges  whose  opinions  have  been 
read  by  Lord  Cowan ;  but  after  full  consideration  I  have  come  to  be  of  the  same  opinion. 
The  income-tax  is  not  a  tax  upon  land ;  it  is  not  even  a  tax  on  rent ;  it  is  a  tax  on 
income,  and  a  man  may  have  a  rent  without  having  an  income. 

Lord  Neaves.  I  am  of  the  same  opinion.  I  adhere  to  the  views  which  I  have 
formerly  expressed  in  more  cases  than  one ;  and  I  am  confirmed  in  these  views  by 
the  opinion  of  your  Lordships. 

The  Court  pronounced  the  following  interlocutor : — "  Recall  the  said  interlocutor  : 
Find  that  the  income-tax  charged  on  income  derived  from  lands  and  heritages,  under 
the  statute  5  &  6  Vict.  c.  35,  and  subsequent  Acts,  is  not  one  of  the  rates,  taxes,  and 
public  charges  payable  in  respect  of  lands  and  heritages  which,  under  the  37th  section 
of  the  Poor-Law  Amendment  Act,  fall  to  be  deduct^  in  estimating  the  annual  value 
of  such  lands  and  heritages  :  Find  the  reclaimer  entitled  to  expenses  since  the  date  of 
the  said  interlocutor,  and  remit  to  the  Auditor,"  &c. 

Hnx,  Reid,  &  Drummond,  W.S.— William  Burness,  S.S.C.-— Agents. 
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No.  171.  IV.  Macpherson,  1011.    29  June  18G6.    2d  Div.— Lord  OrmidalcR. 

Jamks  Eiimond  (Din^wairs  TrusUH>s\  Vwvuxwr. —Si H. -Gen.  Young— Mackenzie. 
John  Bij^ikik  ami  Sir  Alkxandkii  ANi>mti5*)N,  DetendevH.—rattoii— 

Clark— Balfour. 

Trusi^Trvstee— Recall— Denuding— Factor,— Held,  that  after  the  recall  of  a  trust 
had  been  intimated  to  the  trustees  they  were  not  entitled  to  intromit  with  the  tnist 
funds,  and  that  their  liability  to  account  for  subsequent  intromissions  was  not 
limited  by  a  clause  of  immunity  in  the  trust-deed. 

Observations  per  Lord  Ormidale  on  the  responsibility  of  trustees  for  the  intromissions 
of  a  factor. 

This  action  was  raised  in  June  1857  by  James  Edmond,  advocate  in  Aberdeen, 
trustee  of  Alexander  Dingwall  of  Rannieston,  under  trust-disposition  bearing  date 
the  22d  day  of  October  1855,  with  consent  of  Mr.  Dingwall,  against  John  Blailae  and 
Alexander  Anderson,  both  advocates  in  Aberdeen,  trustees  of  the  said  Alexander 
Dingwall  under  a  trust-disposition  executed  by  him  in  their  favour  of  date  the  5th 
day  of  March  1847,  concluding  that  the  defenders  should  be  ordained  to  denude  of 
the  tnist^estate,  and  to  count  and  reckon  for  their  intromissions. 

The  circumstances  of  the  case  are  fully  set  out  in  the  following  interlocutor  of  the 
Lord  Ordinary  : — "  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and  con- 
sidered the  argument,  the  proof,  productions,  and  whole  proceedings — ^Finds  that  by 
trust-deed  executed  on  25th  March  1847  Mr.  Dingwall  of  Rannieston  conveyed  his 
estate  to  the  defenders,  Mr.  John  Blaikie  and  Mr.,  now  Sir  Alexander,  Anderson, 
chiefly  for  the  purposes  of  management  and  paying  his  creditors  their  debts  ;  that  the 
most  ample  powers  were  conferred  on  the  trustees  ;  that  they  were  allowed  to  appoint 
a  factor  who  might  be  one  of  their  own  number ;  and  that  they  shoukl  not,  *  in  the 
execution  of  the  trust,  be  liable  for  omissions,  nor  for  exact  diligence,  nor  for  the  solvency 
of  tenants,  or  for  any  factors  to  be  appointed  by  them,  nor  singuli  in  sUidum,  but 
each  only  for  his  own  actual  intromissions ' :  Finds  that  both  of  the  defenders  accepted 
the  trust ;  and  that  without  any  formal  or  written  appointment  Messrs.  Blaikie  and 
Smith,  advocates  in  Aberdeen,  of  which  firm  the  defender  John  Blaikie  was  the  leading 
partner,  acted  as  factors  in  the  trust  till  30th  June  1849,  after  which  Messrs.  John  and 
Antony  Blaikie,  advocates  in  Aberdeen,  of  which  firm  the  defender  John  Blaikie  was  the 
leading  partner,  acted  as  factors  in  the  trust,  and  in  that  capacity  collected  the  rents  of 
the  trust  estate  and  [1012]  made  the  necessary  disbursements  :  Finds  that  on  the  22d 
day  of  October  1855  Mr.  Dingwall  executed  another  trust-deed  in  favour  of  the  pursuer 
Mr.  Edmond,  conveying  to  him  his  whole  estate,  and  empowering  him  to  call  the  de- 
fenders to  account,  and  to  denude  in  his  favour  ;  that  this  new  trust-deed  was  forthwith 
made  known  or  intimated  to  the  defenders,  and  that  the  present  action,  founding  on  it, 
and  concluding  for  an  accounting  and  denuding,  was  raised  against  them  on  1 6th  June 
1857  :  Finds  that,  in  the  record  in  this  action  it  is  admitted  by  the  defenders  that  on 
20th  August  1857  there  was  a  balance  due  by  them  *  in  their  hands,*  which  they  were 
ready  to  pay  to  the  pursuer  on  being  discharged  and  exonered  ;  that  in  consequence  of 
certain  claims  set  up,  and  questions  raised  by  the  defenders,  considerable  litigation  took 
place,  in  the  course  of  which  these  claims  and  questions  were,  on  16th  November 
1860,  decided  in  favour  of  the  defenders  by  judgment  of  the  Court  (Second  Division), 
adhering  to  an  interlocutor  of  the  Lord  Ordinary  (Ardmillan) ;  that  by  the  time  said 
judgment  was  pronounced,  the  balance  of  trus^f unds  standing  against  the  defender 
had  increased,  and  is  admitted  by  them  to  have  amounted  to  £145,  14s.  4d.,  as  on 
30th  April  1860  :  Finds  that  on  said  date— vi«.  30th  April  1860— the  defender  John 
Blaikie,  and  also  his  firm  of  J.  and  A.  Blaikie,  who  had  acted  as  factors  in  the  trust 
as  aforesaid,  had  become  bankrupt,  and  were  sequestrated,  and  that  the  present  process, 
having,  in  terms  of  interlocutor  to  that  effect  dated  27th  June  1860,  been  intimated 
to  the  trustee  on  the  sequestrated  estate  of  the  defender  John  Blaikie.  he  has  made 
no  appearance :  Finds  that  the  other  defender,  Sir  Alexander  Anderson,  then  re- 
presented that  the  balance  of  trust-funds  standing  at  the  debit  of  the  trustees,  and 
apparently  due  by  them,  had  been  in  the  hands  of  Messrs.  Blaikie  as  factors  for  the 
trust  at  the  dat«  of  their  sequestration,  and  that  he  could  not  in  the  circumstances 
be   made  responsible  for  the  loss  that  jnight  be  thereby  sustained  :    Finds  that 
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additions  were  allowed  to  be  made  to  the  record,  to  the  effect,  on  the  part  of  the  pur- 
suer, that  the  defended  Sir  Alexander  Anderson  had  been  guilty  of  gross  negligence 
in  permitting  the  trust-funds  to  remain  in  the  hands  or  under  the  control  of  the  Messrs. 
Blaikie  without  any  sufficient  cause,  after  he  had  become  aware  of  their  embarrassment 
and  insolvency  ;  and  to  the  effect,  on  the  part  of  the  defender  Sir  Alexander  Anderson, 
that  the  trust-funds  having  been  justifiably  left  in  the  hands  of  the  Messrs.  Blaikie 
as  factors  for  the  trust,  while  he.  Sir  Alexander  Anderson,  was  not  only  ignorant  of 
their  being  insolvent,  but  believed,  and  had  reason  to  believe,  them  to  be  perfectly 
solvent  and  able  to  meet  all  their  engagements  ;  and  that  these  additions  having  been 
so  made,  a  proof  before  answer  waa,  on  21st  May  1864,  allowed  to  the  pursuer,  *  in 
regard  to  the  alleged  negligence  of  the  defender  in  allowing  trust-funds  to  remain 
in  the  hands  of  the  Messrs.  Blaikie,  the  factors  of  the  trust,  and  to  the  defender  Sir 
Alexander  Anderson  '  a  conjunct  probation  ;  and  a  proof  having  accordingly  been 
adduced  by  the  pursuer,  but  none  for  the  defender,  the  term  for  proving  was  circum- 
duced  on  14th  November  1865  :  Finds  that,  while  it  is  not  proved  that  the  defender 
Sir  Alexander  Anderson  was  aware  of  the  actual  insolvency  of  the  Messrs.  Blaikie 
previous  to  their  seauestration,  it  is  sufficiently  proved  that  for  a  considerable  time 
before  that  event  he  knew  they  were  embarrassed  in  their  pecuniary  affairs,  and  much 
pressed  for  money  to  meet  their  engagements  :  Finds  that  there  waa  no  occasion  or 
necessity  for  the  trust-funds  which  were  in  the  hands  or  under  the  control  of  the  Messrs. 
Blaikie  at  the  date  of  their  sequestration  being  so  left  in  their  hands  or  imder  their 
control :  Finds  that  the  defender  Sir  Alexander  Anderson  failed  to  exercise  any  super- 
intendence or  check  over  the  Messrs.  Blaikie  as  factors  of  the  trust,  and  as  having  * 
trust-funds  in  their  hands,  and  under  their  control ;  that  he  never  required  them 
to  pay  over  to  him  and  his  co-trustee  said  funds,  or  to  deposit  them  in  bank  in  their 
names  as  trustees  ;  that  he  did  nothing  what-[1013]-ever  towards  securing  said  funds, 
and  that  he  made  no  inquiry  regarding  them  :  Finds  that  said  funds  were  retained 
by  Messrs.  Blaikie  in  their  own  hands,  and  under  their  own  personal  control ;  that 
they  were  not  deposited  by  them  in  bank  to  the  credit  of  the  trustees,  but  were  mixed 
up  with  their  own  personal  funds,  and  appropriated  and  used  by  them  for  their  own 
personal  purposes ;  and  that  there  is  at  present  no  prospect  of  their  being  recovered 
from  them  or  their  bankrupt  and  sequestrated  estate  :  Finds  that,  in  these  circum- 
stances, the  defender  Sir  Alexander  Anderson  is,  as  well  as  the  other  defender,  bound 
and  liable  in  payment  to  the  pursuer,  as  Mr.  Dingwall's  trustee,  for  the  amount  of 
the  trust-fundCs  which  were  in  the  hands  of  or  under  the  control  of  the  said  Messrs. 
J.  and  A.  Blaikie  at  the  date  of  their  bankruptcy  and  sequestration  :  And  in  order 
that  said  amount  may  be  fixed,  as  well  as  the  question  of  expenses  of  process,  and  other 
matters,  if  any,  disposed  of,  preparatory  to  an  interlocutor  being  pronounced  ex- 
haustive of  the  cause,  appoints  the  cause  to  be  enrolled."  * 

*  "  Note. — In  consequence  of  the  length  of  time  during  which  the  litigation  in 
this  case  has  been  going  on,  and  the  variety  and  peculiarity  in  some  respects  of  the 
proceedings  which  have  taken  place  in  the  course  of  its  progress,  the  Lord  Ordinary 
hi\s  thought  it  desirable  to  set  out  in  his  interlocutor  in  more  than  usual  detail  the 
circumstances  in  which  he  has  arrived  at  a  conclusion  adverae  to  the  defender  Sir 
Alexander  Anderson.  It  is  hoped  that  in  the  event  of  the  case  being  brought  by 
reclaiming  note  under  review,  the  detailed  findings  of  the  Lord  Ordinary  will  be  found 
of  advantage  by  the  parties  as  well  as  the  Court. 

"  The  present  action  was  brought  by  the  putsuer  in  June  1857,  and,  after  a  record 
was  made  up,  judgment  on  various  points  was  pronounced  by  Lord  Ardmillan  on 
5th  July  1859  ;  and,  amongst  others,  to  the  effect  that  as  there  was  a  balance  due  by 
and  not  to  the  defenders,  they  were  bound  to  denude  in  favour  of  the  pursuer,  as  con- 
cluded for.  The  parties  reclaimed,  but  the  Court  adhered,  IGth  November  1860 
(23  D.  21). 

**  The  bankruptcy  and  sequestration  of  the  Messrs.  Blaikie  having  in  the  mean- 
time occurred,  since  the  record  had  been  made  up  and  closed,  additional  statements 
^vere  made  to  the  record,  and  a  proof  allowed  to  be  adduced,  as  stated  in  the  inter- 
locutor. 

"  That  the  Messrs.  Blaikie  were  in  pressing  want  of  money,  and  that  the  defender 
Sir  Alexander  Anderson  was  in  the  practice,  for  a  considerable  time  prior  to  their 
bankruptcy  and  sequestration,  of  giving  them  accommrdation  bills  for  tho  purprse 
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[1014]  Against  this  interlocutor  of  the  Lord  Ordinary,  the  defender  Anderson 
reclaimed. 


of  raising  money,  are  matters  made  clear  enough  by  the  proof,  and  about  wliich,  indeed, 
there  neither  was  nor  could  well  have  been  any  dispute.  It  also  appears  that  to  some, 
although  comparatively  to  a  very  limited  extent,  these  accommodation  bills  were  renewed; 
and  that  to  a  small  extent  bills  were  granted  by  the  Messrs.  Blaikie  for  the  accommoda- 
tion of  the  defender.  The  result  is,  that  while  the  Lord  Ordinary  does  not  think  that 
there  is  any  sufficient  proof  of  the  defender  s  knowledge  of  the  actual  insolvency  oi 
the  Messrs.  Blaikie,  he  thinks  there  are  facts  and  circumstances  established  from  which 
it  must  be  inferred  that  he  was  aware  of  their  being  embarrassed  in  regard  to  pecuniarr 
matters,  and  hard  pressed  for  money  to  meet  their  engagements,  some  of  which  appear 
to  have  been  of  a  nature  calculated  to  excite  suspicion. 

"  There  is  nothing  to  shew  that  it  was  necessary  for  the  purposes  of  the  trust  that 
the  trust-funds  should  have  been  allowed  to  remain  in  the  hands  of  the  Messrs.  Blaikie. 
And  it  appears,  and  indeed  waa  not  disputed  at  the  debate,  ttiat  no  formal  meetings 
of  the  defender  and  his  co-trustee  ever  took  place  from  the  commencement  of  the 
trust  downwards  ;  that  no  periodical  examination  or  docqueting  of  the  factor's  accounts 
took  place — the  only  indication  of  any  of  these  accounts  having  been  seen  by  the  de- 
fender Sir  Alexander  Anderson  being  a  docquet  to  one  of  them,  the  last  account  con- 
tained in  the  sederunt-book,  in  these  terms: — *  1855,  November  30.  The  balance 
due  by  the  trust-estate  at  this  date  is  £339,  16s.  8d.' ;  and  that  the  factors  never  lodged, 
or  were  required  to  lodge,  the  balance  or  balances  in  their  hands  in  bank,  in  an  accoimt 
in  name  of  the  trustees  ;  but  that,  in  point  of  fact,  the  trust-funds  were  mixed  up  and 
kept  by  the  Messrs.  Blaikie  in  their  own  ["^  014]  individual  names,  along  with  their  own 
funds,  and  used  by  them  for  their  personal  purposes. 

"  It  is  in  this  state  of  matters  that  the  Lord  Ordinary  has  felt  he  had  no  altematiTe 
but  to  find  that  the  defender  Sir  Alexander  Anderson,  as  well  as  the  other  defender 
Blaikie,  is  liable  for  the  trust-funds  which  were  in  the  hands  of  the  Messrs.  Blaikie  at 
the  date  of  their  sequestration. 

"  1.  There  having  been  no  regular  written  appointment  of  factora  in  this  case 
was  in  itself  an  irregularity ;  but  the  Lord  Ordinary  has  not  been  much  influenced 
by  that  circiunstance,  seeing  that  both  parties  have  proceeded  throughout  the  litigation 
and  maintained  their  pleas  on  the  footing  that  Messrs.  Blaikie  and  Smith,  and  after- 
wards Messrs.  J.  and  A.  Blaikie,  were,  in  point  of  fact,  the  factors  for  the  trust,  and  of 
their  having  acted  as  such.  He  cannot,  however,  hold  that  the  mere  appointment 
of  a  factor  or  factors,  however  formal  and  regular,  is  of  itself  a  sufficient  answer  or 
defence  to  a  claim  of  liability  against  trustees,  even  where  protected  by  an  immunity 
clause.  In  the  words  of  the  Lord  Justice-Clerk  in  Lyon  v.  Charles,  13th  May  1830 
(8  Sh.  741) — *  The  appointment  of  a  factor  cannot  excuse  trustees  from  responsibilitT.' 
And  so,  accordingly,  in  Home  v.  Menzies,  10th  July  1845  (7  D.  1010),  and  Robertson 
e?.  Mackenzie  and  Others,  14th  June  1854  (26  Jurist,  p.  498),  issues  were,  notwith- 
standing a  clause  of  immunity  equally  strong  as  that  in  the  present  case,  sent  to  a  juiy 
to  try  the  facts  relating  to  the  liability  of  trustees  for  funds  lost  through  the  insolvencT 
of  their  factor. 

**  2.  In  the  present  instance  it  does  not  appear  that  there  was  any  sufficient  caD 
or  occasion  for  the  trust-funds  being  left  in  the  hands  of  or  under  the  control  of  the 
factors.  The  trust  in  favour  of  the  defenders  had  practically  come  to  an  end  by  the 
constitution  of  the  new  trust  in  favour  ©f  the  pursuer ;  and  so  far  as  the  Lord  Ordinary 
can  discover,  although  the  defenders  or  their  factors  continued  thereafter  to  collect 
and  receive  the  rents  or  assets  of  the  trust-estate,  they  neither  made,  nor  were  required 
to  make,  any  disbursements  of  importance.  It  is  difficult,  therefore,  to  understand 
why  the  trust-funds  should  have  been  left  in  the  hands  of  the  factors.  Not  only,  how- 
ever, were  the  trust-funds  so  left,  but  no  check  or  control  appears  to  have  been  exerebcd 
by  the  trustees  in  regard  to  them.  There  is  no  evidence,  indeed,  that  the  defender 
Sir  Alexander  Anderson  ever  inquired  about  them  ;  and  certain  it  is,  that  he  did  not 
see  to  their  being  deposited  in  bank  to  the  credit  of  the  trustees,  or  secured  in  any  other 
way  whatever.  In  short,  neither  in  reference  to  the  trust-funds  in  the  hands  of  the 
Messrs.  Blaikie,  nor  in  regard  to  anything  else  connected  with  the  trust-estate,  does  it 
apj^ear  that  SirjAlexander  Anderson  ever  made  any  inquiry,  or  did  anything  atall.  What 
is  called  the  sederunt-book  is  little  better  than  an  absohite  blank.    The  Ixird  Ordinary 
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[1015]  At  advising,— 

Lord  Justice-Clerk. — I  think  this  is  as  clear  a  case  as  I  ever  saw.  The  Ices  oom- 
plained  of  occurred  between  1857  and  1860.  I  mean  that  it  arose  in  conseauence 
of  what  took  place  within  the  period — the  bankruptcy  of  the  Blaikies — who  were  allowed 
to  draw  the  rents  of  this  estate,  and  keep  a  considerable  amount  in  their  hands  unsecured, 
which  has  been  lost  by  their  bankruptcy.  Now,  during  that  period,  what  was  the 
position  of  the  defenders  1  Were  they  acting  or  entitled  to  act  as  trustees  under  the 
deed  of  1 847 1  Certainly  not.  That  deed  had  been  superseded  by  the  new  deed  executed 
in  1855,  and  the  position  which  they  held  was  just  that  of  defenders  to  this  action, 
called  upon  to  account  for  their  intromissions,  ana  desired  to  denude.  After  the  action 
was  raised,  it  appears  to  me  that  they  should  have  given  up  the  management ;  but 
if  they  drew  the  rents,  they  were  bound  not  to  have  retained  a  sliilling  of  them,  but, 
on  the  contrary,  to  have  paid  them  into  Court.  They  could  not  have  drawn  these 
as  trustees,  but  as  having  right  of  retention  in  security  ;  and  they  had  no  more  protec- 
tion from  the  clause  of  immunity  in  the  deed  of  1847  than  if  they  had  never  been 
trustees  at  all.  What  was  it  they  said  when  they  came  into  Court  'I  They  said.  We 
are  willing  to  denude  on  your  settling  accounts  with  us.  At  31st  December  1856  the 
trust-estate  is  owing  us  £145  ;  but,  in  consequence  of  receipt  of  rents,  the  balance 
was  made  to  turn,  so  that,  on  20th  August  1857,  the  defenders  were,  on  their  own 
shewing,  indebted  to  the  estate  in  £50.  Now,  that  £50  should  have  been  at  once  paid 
into  Court.  Whatever  ha*  become  of  it,  whether  it  has  been  lost  or  not,  I  do  not  inquire, 
or  care  ;  the  defenders  are  bound  to  pay  it,  and  every  farthing  additional  they  received. 
Nor  do  I  care  what  the  relation  was  which  subsisted  between  Blaikie  and  Anderson. 


therefore  doubts  very  much  whether  the  clause  of  immunity  in  this  case,  intended, 
as  it  expressly  bears,  to  be  a  protection  to  the  trustees  in  *  the  execution  of  the  trust,' 
has  any  application.  But,  be  that  as  it  may,  he  cannot,  having  regard  to  all  the  cir- 
cumstances, hold  that  it  affords  a  good  defence  to  the  trustees.  On  the  contrary, 
he  is  of  opinion  that  the  defender  Sir  Alexander  Anderson,  as  well  as  the  other  de- 
fender Blaikie,  has  been  guilty  of  such  culpa  lata  or  gross  negligence  as  to  render  them 
liable  for  the  trust-funds  in  question. 

"  3.  With  reference  to  the  terms  in  which  tlie  defenders  acknowledge  in  the  record 
as  originally  closed  their  accountability  for  the  balance  then  standing  against  them 
on  the  trust-accounts,  there  is  room  for  holding  that  they^are  barred  from  now  pleading 
non-liability,  in  respect  of  the  funds  not  having  been  in  their  own  but  in  the  hands 
of  their  factors,  the  Messrs.  Blaikie.  Their  statements  may  not  unfairly  be  held  to 
infer  that  the  balance  to  which  they  relate  was  held  by  the  defenders  themselves  as  a 
fund  for  which  they  undertook  to  be  personally  accountable,  just  as  if  it  had  been 
actually  paid  over  to  them  by  the  factors ;  and  in  this  view  the  defenders'  liabihty 
is  for  actual,  or  at  least  constructive  intromission,  and  not  merely  omission. 

**  For  the  reasons  which  have  now  been  adverted  to,  the  Lord  Ordinary  has  been 
unable  to  resist  the  conclusion  that  in  law  the  defender  Sir  Alexander  Anderson,  as 
well  as  Mr.  John  Blaikie,  is  liable  for  the  trusts-funds  which  were  in  the  hands  or 
[1015]  under  the  control  of  the  Messrs.  Blaikie  at  the  time  of  their  failure.  He  may 
add,  however,  that  he  has  come  to  this  conclusion  with  reluctance,  if  not  with  difficulty, 
in  regard  to  Sir  Alexander  Anderson,  as  it  does  not  appear  that  he  is  chargeable  with 
any  positive  act  or  acts  of  personal  delinquency  in  the  matter. 

**  Numerous  authorities  were  cited  in  the  course  of  the  argument  before  the  Lord 
Ordinary :  for  the  pursuer,  the  cases  of  Moffat  t'.  Robertson,  31st  January  1834 
(12  Sh.  369),  and  Blain  v.  Patterson,  28th  January  1836  (14  Sh.  361) ;  and  for  the 
defender,  the  cases  of  Dalrymple  v.  Murray  and  Others,  4th  August  1784  (M.  3534), 
Cowan  V.  Crawford,  13th  May  1836  (14  Sh.  744),  Thomson  v,  Campbell,  16th  February 
1838  (16  Sh.  500),  and  Hume  v.  Pringle,  22d  June  1841  (2  Rob.  384).  The  Lord 
Ordinary  has  examined  and  considered  all  these  cases,  and  while  he  has  seen  much  in 
them,  so  far  as  applicable  at  all,  to  support  his  judgment,  he  has  not  found  in  them 
anything  sufficient  to  have  induced  him  to  arrive  at  a  different  conclusion. 

**  The  Lord  Ordinary  understood  that  the  parties  would  have  no  difficulty,  on  the 
assumption  of  the  present  interlocutor  becoming  final,  in  adjusting  any  further  inter- 
locutor that  may  be  necessary  for  exhausting  the  cause.  But  in  regard  to  that,  as 
well  as  to  the  question  of  expenses,  they  will  of  course  have  an  opportunity  of  being 
further  heard." 
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They  are  defenders  in  an  action  of  denuding,  and  are  not  in  the  poeition  of  trustees.  It 
ig  aaid  that  Blaikie  was  factor  to  the  trust.  I  see  no  evidence  of  any  such  appointment. 
He  may  have  drawn  the  rents  from  the  tenanta,  and  been  allowed  so  to  cio  by  his  co- 
trustee. If  that  were  the  case,  it  was  intromission  by  Anderson  just  as  much  as  by 
Blaikie.  This  case  does  not  depend  for  its  solution  on  any  question  of  negligence  on 
the  part  of  the  trustees.  The  conduct  to  be  inquired  into  is  that  of  defenders  to  a  suit 
But  if  it  had  been  necessary  to  inquire  whether  Anderson  had  been  negligent  in  allowing 
the  fund  to  remain  in  Blaikie 's  hands,  I  think  there  is  overwhelming  evidence  to  prove 
that  he  was.  On  the  (K-casion  of  Blaikie  s  bankruptcy,  in  r^ply  to  a  communication 
made  by  the  pursuer's  agent,  intimating  the  recall  of  the  trust  by  Mr.  Dingwall,  we  have 
the  following  letter  from  the  defender  : — "  My  name  was  put  into  Mr.  Alexander  Ding- 
wall's trust,  at  the  request  of  Sir  Thomas  Blaikie,  to  serve  some  piu-pose  of  the  Dingwall 
family.  I  never  had  the  smallest  charge  of  the  estate."  What  is  tnat  but  a  clear  con- 
fession  that  Sir  Alexander  Ander&on  neglected  his  duty  as  trustee.  No  more  evidence 
of  gross  negligence  is  wanted,  but  there  is  more  if  it  were  required.  For  instance, 
between  1 857  and  1860  there  is  [1016]  evidence  that  Blaikie  and  Anderson  were  entering 
on  a  series  of  accommodation  bill  transactions,  for  the  purpose  of  raising  money  on 
fictitious  paper,  a  considerable  time  prior  to  the  sequestration.  Now,  woidd  any  busi- 
ness man  in  nis  senses,  who  finds  a  person  dealing  with  accommodation  bills  in  this  way, 
be  justified  in  thinking  that  that  person  should  be  entrusted  with  the  management 
of  trust-funds  under  his  charge  1  Certainly  not.  But  it  is  not  necessary  for  the  deter- 
mination of  this  case  to  make  out  gross  negligence  on  Anderson's  part.  It  is  not  pro- 
posed to  make  these  defenders  liable  for  improper  management  of  a  trust ;  and  it  is 
only  to  such  things  that  the  clause  of  immunity  in  the  deed  of  1847  applies.  The 
case  is  that  of  persons  who  had  been  deprived  of  the  office  of  trustees  retaining  trust- 
f  imds  for  their  own  indemnity  and  benefit. 

Lord  Cowan. — Under  the  trust-deed  of  1847  there  was  no  formal  appointment 
of  factor,  although  that  deed  empowered  the  trustees  to  nominate  factors,  and  if  they 
pleased  from  their  own  number.    The  management  of  the  trust  was,  however,  in  fact 
devolved  upon  Blaikie,  and  he  alone  intromitted  with  the  trust-estate.    The  truster 
having  l>ecome  dissatisfied,  resolved  that  it  would  be  expedient  to  execute  a  new  deed 
Thin  Wits  in  1855,  and  although  he  had  not  reserved  power  to  himself  under  the  former 
dtM'd  to  do  80,  there  is  no  doubt  whatever  that  he  was  auite  entitled  to  recall  the  former 
trust,  and  create  a  new  one.     Now,  it  does  not  exacUy  appear  that  the  deed  of  1855 
was  intimated  to  the  former  trustees,  Messrs.  Blaikie  and  Anderson  ;  but  in  1857  thi^ 
action  was  brought,  calling  them  to  account  for  their  management.    This  was  a  judicial 
intimation  of  the  most  pointed  kind.     At  the  time  the  action  was  brought,  it  appears 
from  their  own  statement  that  the  defenders  were  owing  £50  to  the  estate.    The  action 
called  upon  them  to  denude.     They  were  entitled,  they  said,  to  be  discharged  before 
denuding.     And  so  they  were  ;  but  after  the  action  was  brought  they  were  not  entitled 
to  intromit  with  the  trust-funds.    Their  trust  was  recalled.    They  might  have  been 
entitled  to  retiiin  any  funds  in  their  hands  in  Uquidation  of  their  claims  acainst  the 
estate ;  but  where  was  their  title  to  go  on  with  the  management  of  the  trust,'and  intromit 
with  the  rents  1    Whatever  may  be  said  as  to  their  title  to  continue  their  intromissiong 
from  1855  to  1857,  when  there  was  a  biilance  due  to  them,  a  question  which  it  is  not 
necessiiry  to  inquire  into  here,  it  seems  to  me  cleair  that  when  that  state  of  matter 
ceased  to  exist,  and  the  Imlance  turned  against  them  as  it  had  dope  when  the  action 
was  brought,  their  duty  wa«  to  consign  in  C(»urt  the  amoimt  in  their  hands,  and  at 
once  to  give  up  interference  with  the  trust-estate.     The  sum  now  claimed  is  a  growing 
balance  between  1857  and  Blaikie  s  bankruptcv.     The  defenders,  it  appears  to  me,  are 
to  be  (ieult  with  as  peraons  who  jointly  concuiTed  in  intromission  with  an  estate  without 
a  title.     The  very  able  argument  addressed  to  us  has  not  satisfied  me  that  there  is  not 
evidence  of  gross  negligence  on  tlie  i>art  of  Anderson,  had  it  been  necessary  for  the  deter- 
mination of  the  case  to  consider  that.     He  knew  of  Blaikie's  embarrassments,  and  yet 
left  all  the  management  of  the  estate  to  him.     He  cannot  so  rid  himself  of  responsibility. 
But  I  agree  with  your  Lordship  that  this  is  not  necessary  for  the  disposal  of  the  caa. 
as  the  specialty  to  which  I  liave  referred  is  of  itself  conclusive  as  to  the  Uability  of  the 
defender  Anderaon  for  the  trust-funds  with  which,  subsequent  to  1857,  he  and  Blaikie 
intromitted,  wlien  their  title  as  trustees  had  been  withdrawn. 

Loud  Bknholmk.— This  case  appeiira  to  be  distinguished  from  any  other  case  of 
the  kind  bv  the  feature  to  which  I  called  attention  in  the  course  of  the  discussicn. 
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namely,  that  whatever  were  the  immunities  of  these  trustees  under  the  deed,  their 
position  with  regard  to  these  was  materially  altered  by  the  recall  of  the  trust,  and  the 
creation  of  the  new  trust  in  favour  of  Edmond.  From  that  time  the  trustees  were 
not  entitled  to  plead  any  of  these  immunities.  From  that  time  they  drew  the  i-ents 
of  the  estate  not  for  the  benefit  of  their  constituent,  nor  in  virtue  of  any  mandate, 
but  for  their  own  benefit  and  security.  When  a  man  retains  an  estate  for  his  own 
security  after  the  mandate  upon  which  he  acted  has  been  recalled,  I  consider  that  he 
is  bound  to  exercise  extreme  diligence  ;  and  I  cannot  help  thinking  that  this  is  a  salutary 
view  that  we  have  come  to,  as  it  will  teach  parties  the  necessity  of  extreme  care  in  such 
cases,  and  warn  them  that  the  right  of  retention,  exercised  in  such  circumstances  as 
have  been  disclosed  in  this  case,  must  be  used  with  the  strictest  and  most  careful  diligence. 
It  is  not  necessary  to  go  into  any  detail  on  the  other  feature  of  the  case. 

[1017]  Lord  Neaves. — I  should  be  prepared  to  afiirm  the  interlocutor  under  review 
simpliciter,  but  at  the  same  time  I  think  we  may  equally  decide  on  the  simpler  grounds 
stated  by  your  Lordship.  I  think  the  conclusions  deduced  by  the  Lord  Ordinary  from 
the  proof  as  sound.  But  I  think  that  any  proof  might  have  been  dispensed  with, 
because  the  case  admits  of  decision  on  the  admitted  facts.  The  defenders  no  longer 
held  the  position  of  trustees  after  the  judicial  demand  made  upon  them  in  this  action. 
It  cannot  be  pretended  that  after  the  recall  of  the  trust  they  could  have  exercised  any 
of  the  discretionary  powers  conferred  upon  them  by  the  deed  under  which  they  had 
formerly  acted.  The  trust  having  come  to  an  end  as  far  as  the  truster  was  concerned, 
the  defenders  could  only  keep  it  up  for  their  own  protection  and  security.  They  had 
no  pow^er  to  act  as  trustees,  though  they  might  be  entitled  to  retain  the  estate  for  their 
own  indemnity.  In  this  position  they  came  to  be  holders  of  the  estate  in  rem  suam  ; 
and  it  never  was  heard  of  that  a  creditor  in  possession,  which  is  virtually  their  situation, 
could  refuse  to  debit  himself  with  the  proceeds  of  the  estate  because  liis  factor  failed. 
The  defenders  had  a  balance  in  their  hands,  and  they  were  bound  to  see  to  its  careful 
preservation. 

The  Court  pronounced  the  following  interlocutor  : — "  The  Lords  adhere  to  the 
interlocutor  reclaimed  against :  Find  the  respondent  entitled  to  expenses  from  the 
date  of  the  Lord  Ordinary's  interlocutor,  and  remit,"  &c. 

Hill,  Reid  &  Drummond,  W.S.— Hope  &  Mackay,  W.S.— Agents. 


No.  172.  IV.  Macpherson,  1017.     30  June  18G6.     1st  Div.— Lord  Barcaple,  C. 

The  Antwimony  Coal  Company,  Pursuers.— Gorrfa/t—Lamwu/. 

Walter  Winoate  and  Company  and  Partners,  I)efenderH,—Sol.-Gen. 

Yomig—A'  Moncrieff. 

Partnership — Powers  of  Partners, — Held  that  a  partner  of  a  company,  consisting 
of  two  partners,  carrying  on  business  under  a  descriptive  firm,  was,  in  virtue  of  the 
mandate  implied  in  partnership,  entitled,  in  libelling  a  summons  for  recovery  of 
a  debt  due  to  the  company,  to  use  his  copartner's  name,  without  his  authority, 
for  the  purpose  of  giving  a  good  instance  to  the  summons. 

See  report,  supra,  p.  544. 

This  action  was  raised  at  the  instance  of  "  the  Antermony  Coal  Company,  Anter- 
mony,  Dumbartonshire,  and  Austin  and  Company,  coalmasters  at  Hamilton  and 
Glasgow,  and  Walter  Wingate,  coalmaster  at  Shirva,  in  the  county  of  Dumbarton, 
at  present  in  Australia,  or  elsewhere  furth  of  Scotland,  being  the  individual  partners 
of  the  said  firm  of  the  Antermony  Coal  Company,  pursuers ;  against  Walter  Wingate 
and  Company,  coalmasters  at  Shirva  aforesaid,  and  the  said  Walter  Wingate  and 
George  Cadell  Bruce,  civil  engineer  in  Edinburgh,  the  individual  partners  of  that 
firm,  defenders." 

Bruce,  who  alone  had  appeared,  stated  in  his  revised  defences — (Stat.  6) "  The  pursuer 
Walter  Wingate  never  gave  instructions  for  the  institution  or  prosexjution  of  the  present 
action,  and  it  is  being  carried  on  altogether  without  his  sanction  or  authority.     The 
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other  pursuers  and  their  agent  are  called  on  to  produce  a  mandate,  or  some  evidenee 
of  authority,  for  their  actings  in  the  premises  on  behalf  of  the  pursuer  Walter  Wingate ; ' 
and  pleaded — (1)  In  the  absence  of  any  authority,  sanction,  or  instructions  by  the 
pursuer  Walter  Wingate,  and  he  not  having  authorised  the  institution  or  prosecution 
of  the  present  action,  it  cannot  be  proceeded  with. 

«  The  record  was  then  closed,  and  parties  having  been  heard  on  this  plea,  and 
another  preliminary  plea,  not  insisted  in,  the  Lord  Ordinary  pronounced  this  inter- 
locutor : — "  Repels  the  said  pleas :  Finds  the  said  defender  liaUe  in  the  expenses  of 
the  discussion,"  &c.* 

[1018]  Bruce  reclaimed  The  argument  is  sufficiently  indicated  in  the  previous 
report,  and  in  the  opinions  of  the  Judges. 

At  advising, — 

Lord  President. — ^This  is  an  action  at  the  instance  of  the  Antermony  Coal  Com- 
pany, and  the  partners  of  that  company,  who  are  Austin  and  Company  and  Walter 
Wingate— Wingate  being  described  as  in  AustraUa,  or  elsewhere  furth  of  Scotland; 
and  the  action  is  directed  against  Walter  Wingate  and  Company,  and  Walter  Wingate 
and  George  Gadell  Bruce,  civil  engineer  in  Edinburgh,  the  individual  partners  of  that 
company.  Walter  Wingate  is  a  partner  therefore  &)th  of  the  Antermony  Coal  Com- 
pany, the  pursuers,  and  of  Walter  Wingate  and  Company,  the  defenders.  The  action 
is  brought  to  recover  the  price  of  certain  furnishings  said  to  have  been  made  by  the 
pursuers  to  the  defenders. 

The  objection  we  are  here  dealing  with  is  taken  in  the  first  plea,  which  is  to  the 
effect,  that  in  the  absence  of  Walter  Wingate,  and  he  not  having  authorised  the  action, 
the  action  cannot  be  proceeded  with.  The  Lord  Ordinary  has  repelled  that  plea, 
and  also  the  second  plea  for  the  defenders,  about  which  no  question  is  raised  here. 

Now,  the  meaning  of  the  first  plea  is,  that  the  Antermony  Coal  Company  is  a 
company  carried  on  under  a  descriptive  firm,  and  that  such  a  firm  cannot  sue  without 
the  partners,  or  a  certain  number  of  the  partners  being  named ;  that  in  this  case 
only  two  partners  are  named  as  partners,  but  that  one  of  these  persons  has  given  no 
authority  for  instituting  the  action,  and  that  it  is  not  competent  for  the  other  partner 
to  introduce  the  name  of  this  partner  without  his  sanction  or  evidence  of  his  sanction, 
and  therefore  that  the  action  cannot  be  proceeded  with.  Thequestion  was  form^ly 
raised,  whether  it  was  necessary  that  a  mandate  from  Walter  Wingate  should  be  pro- 
duced. Here  the  question  is  rather  different,  whether  there  can  be  a  good  instance 
without  its  being  shewn  that  the  absent  partner  has  given  authority  for  the  use  of 
his  name. 

Now,  there  appeared  at  one  time  to"  be  some  difficulty  as  to  the  proper  form  of 
carrying  on  litigation  in  the  name  of  a  descriptive  firm  ;  but  it  seems  at  last  to  hare 

*  "  Note. — ^The  Lord  Ordinary  does  not  think  that  the  first  plea  can  be  sustained 
in  the  circumstances  of  this  case.  The  action  is  at  the  instance  of  a  company, 
[1018]  though  usinga  descriptive  name — the  Antermony  Coal  Company— not  a  proper 
partnership  firm.  The  instance  is  properly  stated  by  giving  the  descriptive  name, 
and  also  the  names  of  the  partners,  Austin  and  Company  and  Walter  Wingate.  Il 
Wingate  were  In  this  country,  and  did  not  appear  to  repudiate  the  action,  no  objection 
could  be  taken  by  the  defender  on  the  ground  of  want  of  authority.  It  has  already 
been  decided  (Antermony  Coal  Company  t;.  Bruce,  7th  March  1866)  that  the  fact  ai 
Wingate  being  abroad  does  not  entitle  the  defender  to  require  a  mandatory  to  be  sisted. 
He  now  maintains  that,  before  it  can  be  proceeded  with,  evidence  must  be  produced 
that  Wingate  has  authorised  or  sanctioned  it.  It  appears  on  the  face  of  the  summons 
that  Wingate  is  abroad,  and  the  defender  states  that  he  has  absconded  for  Australia. 
It  is  in  that  state  of  matters  that  the  present  action  is  brought  for  the  price  of  articles 
alleged  to  have  been  sold  and  delivered  by  the  Antermony  Coal  Company,  of  which 
Wingate  is  a  partner,  to  a  company  of  which  Wingate  and  the  defender  Bruce  are  the 
partners.  The  defender  denies  all  personal  knowledge  of  the  matter,  and  states  that 
the  business  of  his  firm  was  managed  wholly  by  Wingate.  The  Lord  Ordinary  is  of 
opinion  that,  in  these  circumstances,  the  partner  of  the  Antermony  Coal  Company 
who  is  in  this  country,  is  entitled  to  sue  the  present  action  at  the  instance  of  the  company 
and  its  individual  partners,  without  producing  authority  to  do  so  from  Wingate,  the 
absent  partner. 

*"  No  argument  was  offered  in  support  of  the  defenders'  second  plea." 
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been  brought  to  this,  that  the  proper  way  was  to  Hbel  the  action  at  the  instance  of  the 
firm  and  a  certain  number  of  the  partners.  The  number  was  by  some  rule,  probably 
in  a  discretionary  view  of  the  matter,  fixed  at  three.  I  suppose  that  to  name  a  larger 
number  of  partners  than  three  might  not  be  objectionable ;  but  if  there  are  only  two 
partners  in  the  firm,  it  is  enough  to  name  all  that  there  are.  Otherwise  there  would 
be  an  impossibility  of  carrying  on  a  litigation  if  there  were  only  two  partners.  Here 
both  the  partners  are  named ;  but  although  that  is  so,  it  is  stated  that  one  of  them 
has  given  no  authority  for  carrying  on  the  [1019]  action,  and  that  it  may  be  contrary 
to  his  wishes,  and  that  the  use  of  his  name  implies  that  the  partner  is  really  concurring 
in  the  litigation,  which  does  not  appear  here,  as  no  authority  from  Mr.  Wingate  has 
been  produced.  The  Lord  Ordinary  has  repelled  that  objection,  and  I  think  he  is 
right.  I  think  that  the  proper  mode  of  carrying  on  an  action  for  the  company  is  in 
the  name  of  the  descriptive  firm,  and  of  a  certain  number  of  the  partners,  for  those 
who  have  a  legal  interest  in  recovering  debts  due  to  the  company  are  entitled  to  libel 
an  action  in  that  mode,  and  to  use  the  names  of  the  partners  for  that  purpose.  If  tlic 
company  consists  of  a  great  many  partners,  it  may  be  very  easy  to  get  three  who  really 
desire  the  action  to  proceed ;  but  if  there  should  be  only  two  partners,  and  one  of  them 
is  unwilling,  is  the  recovery  of  a  debt  at  the  instance  of  the  company  to  be  prevented  1 
We  can  hardly  have  a  stronger  case  than  the  present.  For  the  partner  who  is  said 
not  to  have  given  his  consent  is  himself  a  defender,  and  it  is  not  likely  that  he  will 
give  his  consent.  I  think  it  is  implied,  in  the  position  of  partners  as  partners,  that 
those  who  have  the  management  of  the  company  concerns,  and  have  charge  of  the 
interests  of  the  company,  are  entitled  to  use  the  names  of  the  others,  and  to  introduce 
their  names  into  a  summons  for  the  purposes  of  litigation,  if  that  should  be  necessary. 

As  to  the  precise  purpose  of  introducing  the  names  of  the  partners,  there  may 
be  room  for  speculation  and  argument.  One  view  may  be  that  it  is  merely  to  satisfy 
the  formality  of  the  action.  Another  may  be,  that  the  parties  against  whom  the 
action  is  directed  may  have  some  persons  responsible  for  the  litigation  by  name.  But 
however  that  may  be,  I  think  it  is  impUed  in  the  position  of  a  descriptive  firm  that 
one  partner  has  not  a  right  to  obstruct  litigation  for  the  purpose  of  recovering  debts 
due  to  the  company,  and  that  it  cannot  be  presumed  to  be  the  intention  of  a  partner 
to  obstruct  another  partner  in  recovering  these  debts.  One  partner  is  entitled  to 
have  an  implied  authority  for  using  the  name  of  another  partner  when  that  is  necessary, 
for  the  purpose  of  making  a  claim  of  the  company  effectual. 

Lord  Curriehill. — ^The  solution  of  the  question  raised  in  this  case  depends  upon 
certain  peculiarities  in  the  Scottish  law  of  partnership.  The  summons  concludes  for 
payment  of  the  price  of  goods  sold  and  delivered  by  one  company,  denominated  the 
Antermony  Coal  Company,  to  another  company  denominated  Walter  Wingate  and 
Company.  It  describes  each  of  these  companies  as  having  two  partners — those  of 
the  former  company  being  Austin  and  Company  and  Walter  Wingate ;  those  of  the 
latter  company  being  the  same  Walter  Wingate  and  George  Cadell  Bruce.  Mr.  Win- 
gate is  thus  a  partner  of  both  companies. 

The  summons'  describes  the  pursuers  as  being  the  firm  of  "  the  Antermony  Coal 
Company,"  and  Austin  and  Company  and  Mr.  Wingate  "  being  the  individual  partners 
of  the  said  firm  *' ;  and  the  parties  called  as  defenders  are  the  firm  of  Walter  Wingate 
and  Company  and  Mr.  Wingate  and  Mr.  Bruce,  the  individual  partners  of  that  firm. 
Mr.  Wingate,  who  is  at  present  in  Australia,  has  not  appeared  in  the  action.  Mr. 
Bruce  has  appeared,  and  has  stated  several  defences  against  the  action ;  but  under 
the  present  reclaiming  note  we  have  at  present  only  to  dispose  of  the  first  of  these 
defences,  which  is  that  the  action  cannot  be  proceeded  with  in  respect  that  it  has  not 
been  authorised  by  Mr.  Wingate.  If  that  defence  were  well  founded  it  would  prob- 
ably prevent  the  Antermony  Coal  Company  from  ever  being  able  to  enforce  payment 
of  the  claim,  even  supposing  it  to  be  well  founded ;  as  Mr.  Wingate,  who  on  that 
assumption  would  be  one  of  the  debtors,  might  never  authorise  an  action  to  be  insisted 
in  against  himself.  But  perhaps  the  company  might  have  no  remedy  against  such 
injustice,  if  the  defender  could  shew  that  in  strict  law  such  trading  companies  are  not 
entitled  to  sue  their  debtors  to  pay  their  debts,  in  any  case  where  one  of  the  partners 
does  not  authorise  the  action.  But  is  there  any  rule  to  that  effect  in  the  law  of  Scot- 
land ?  In  my  opinion  there  is  not ;  and  I  shall  state  the  ground  upon  which  my 
opinion  rests. 

The  Scottish  law  of  partnership  is  distinguished  by  this  peculiarity,  that  even  a 
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private  trading  company,  such  as  this  Antermony  Coal  CoiQpany  was,  has  one  pre- 
rogative of  a  corporation,  which  is,  that  it  is  held  to  be  a  separate  person  in  law ; 
that  as  such  it  alone  is  the  owner  of  the  assets  of  the  company ;  that  it  is  the  sole 
creditor  in  the  debts  owing  to  the  company ;  and  that  it  is  the  proper  and  principal 
obligant  in  the  debts  owing  by  it, — the  individual  partners  being  liable  only  suisidiarie 
for  the  company's  debts.  Thus  the  partners  of  the  company  individually,  and  the 
obligants  to  the  company,  are  not  immediately  connected  as  [1020]  creditors  and 
debtors.  For  the  same  reason  the  connection  of  debtor  and  creditor  may  subsist 
between  the  company  as  a  separate  person  in  law,  and  any  one  or  more  of  its  indi- 
vidual partners. 

Another  principle  in  our  law  of  partnership  is,  that  each  individual  partner  of  such 
a  private  trslding  company  has  a  mandate  or  prcBpositura  in  the  proper  business  of 
the  company,  bv  which  he  has  authority,  in  the  name  of  the  company,  to  enter  into 
contracts,  to  subject  it  in  liability  for  debts,  to  uplift  and  discharge  dents  owing  to  it, 
to  institute  actions  against  its  debtors,  and  to  carry  on  all  other  proper  proc^ngb 
in  the  management  of  the  proper  business  in  which  it  is  engaged.  (Erskine,  iii.  3, 20.) 
This  is  one  of  the  particulars  in  which  a  private  trading  company  is  distinguished 
from  a  joint-stock  company. 

Keeping  these  principles  in  view,  1  think  the  allegation  of  the  defender,  Mr.  Bruce, 
that  the  institution  of  this  action  has  not  been  authorised  by  Mr.  Wingate,  is  not  relevant 
as  a  defence  against  the  action.  In  the  first  place,  Mr.  Wingate  individually  is  not  the 
creditor  in  the  debt.  Assuming,  as  we  must  do  in  considering  this  preliminary  defence, 
that  the  sum  sued  for  is  owing  by  the  defenders  to  the  Antermony  Coal  Company. 
the  creditor  is  that  company  itself  as  a  separate  person  in  law ;  Und  Mr.  Wingate 
individually  is  not  in  that  position  in  reference  to  the  debtors,  and  consequently  no 
authority  from  him  in  that  character  is  necessary  to  sustain  the  action. 

Secondly,  neither  is  his  authority  necessary  in  his  character  of  mandatory,  or 
prcBposituSy  in  the  affairs  of  the  company.  The  mandate,  or  prcepositura  of  the  firm 
of  Austin  and  Co.,  which  is  the  other  partner  of  the  Antermony  Coal  Company,  is 
sufficient  authority  to  it  to  institute  this  action  at  the  instance  of  the  company  itself, 
it  being  the  proper  creditor  in  the  debt  owing  to  that  company  as  the  price  of  goods 
sold  and  delivered  by  it  to  the  defenders. 

And  accordingly  it  is  a  settled  rule  in  our  law  of  partnership  that,  in  respect  that  such 
a  private  trading  company  is  a  separate  person  in  law,  it  has  a  persona  standi  injudidv, 
and  can  itself  sue  and  be  sued  by  its  social  firm ;  and  that  (subject  to  an  exception  I  am 
about  to  mention)  it  is  not  necessary  that,  whether  it  be  purauer  or  defender,  all  or 
any  one  of  its  individual  partners  should  be  a  party  to  the  action.  This  was  long  ago  held 
in  actions  at  the  instance  of  the  banking  company  of  Douglas,  Heron,  and  Co. ;  and 
the  point,  having  been  again  raised,  it  was  conclusively  settled  by  the  judgment  of 
the  whole  Court  in  the  case  of  Forsyth  t\  Hare  and  Co.,  18th  November  1834. 

The  exception,  to  which  I  have  just  alluded,  is  that  of  a  company  whose  firm 
is  what  is  called  descriptive — that  is,  when  it  is  denominated  not  oy  the  names  of 
persons,  but  only  by  some  fancy  description,  such  as  that  of  the  company  in  question, 
which  is  called  the  Antermony  Coal  Company.  In  such  crises  it  has  been  deemed 
necessary  that  in  judicial  proceedings  such  a  company  should  be  identified  by  the 
names  of  some  of  its  individual  partners  being  added  to  its  descriptive  appellation. 
But  why  ]  Not,  as  already  stated,  because  such  partners  are  either  the  creditors  of 
the  debtors,  or  the  mandatories  or  prepositors  of  the  company's  affairs,  but  because 
their  names  have  been  held  to  be  requisite  in  cases  of  this  kind,  to  complete  the 
description  of  the  companies,  and  to  indicate  that  they  are  not  mere  myths,  and  also 
to  indicate  the  names  of  some  parties  against  whom  personally  execution  may  pas 
of  any  decree  which  may  eventually  be  pronounced  against  the  company,  whether  it 
be  as  pursuer  or  defender.  This  was  settled  in  a  series  of  cases  which  occurred  nearly 
forty  years  ago.  A  doubt  as  to  the  legality  of  parties  suing  or  being  sued  by  such 
descriptive  firms  occurred  in  the  House  of  Lords  in  the  case  of  the  Commercial  Bank 
of  Scotland  v.  Pollock,  and  their  Lordships  allowed  that  case  to  lie  over  for  a  consider- 
able time  in  order  that  the  question  might  be  fully  considered.  While  that  case  was 
so  standing  over  in  that  tribunal,  the  question  occurred  in  two  cases  in  this  Court, 
and  in  Ixnh  of  them  it  was  decided  tlmt  companies  having  only  such  descriptive  firms 
could  sue  and  lie  sued  l)y  such  firms,  if  the  names  of  some  of  the  partners  were  added. 
These  cases  were  the  Sea  Insurance  Company,  17th  February  1827,  and  the  Shotts 
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Iron  Company,  19th  January  1828.  And  soon  after  these  decisions  were  pronounced, 
the  House  of  Lords  resumed  consideration  of  the  case  of  the  Commercial  Bank  v.  Pollock, 
and  then  gave  judgment  in  it  to  the  same  effect,  on  28th  July  1828.  Although 
all  these  cases  related  to  joint-stock  companies  whose  affairs  were  carried  on  by 
[1021]  official  managers,  whose  names  were  mentioned  along  with  the  descriptive  names 
of  the  companies,  the  Judges  expressly  stated  that  the  ground  on  which  the  actions 
were  sustained  was,  that  these  persons  were  also  described  as  being  partners  of  the 
companies.  It  thus  came  to  be  a  settled  rule,  that  in  judicial  proceedings  in  which 
a  company  having  such  a  descriptive  name  is  a  party,  it  is  requisite  that,  in  order 
that  it  have  a  persona  standi,  it  should  be  described  by  the  names  of  some  of  its 
individual  partners  being  added  to  its  own  descriptive  denomination.  But  still  the 
purpose  of  such  addition  is  only  to  supplement  its  descriptive  denomination  by  announc- 
ing that  the  company  has  as  partners  of  it  the  persons  whose  names  are  so  added.  It 
is  only  to  give  effect  to  that  rule  that  the  names  of  Austin  and  Company  and  of  Mr. 
Wingate  required  to  be  added  to  the  descriptive  appellation  of  the  Antermony  Coal 
Company.  And  this  being  the  case,  it  matters  not  whether  or  not  both  of  them 
authorised  the  action.  Either  of  them,  in  virtue  of  his  legal  proBpositura  in  the  com- 
pany's affairs,  had  ample  authority,  without  the  consent  or  the  knowledge  of  the 
other,  to  institute  the  action  at  the  instance  of  the  company,  in  order  to  recover  a 
debt  which  is  owing  to  it  (as  in  hoc  statu  must  be  assumed),  and  in  the  exercise  of 
that  authority  that  partner  was  entitled,  and  indeed  bound,  to  describe  the  company 
by  setting  forth  not  only  its  descriptive  appellation,  but  also  the  names  of  its  partners. 

It  is  only  further  necessary  to  state  that  it  was  necessary  for  Austin  and  Company, 
in  so  exercising  its  proBpositura,  to  insert  the  name  of  the  other  partner  as  well  as  its 
own,  because  it  has  been  further  settled  that  the  names  of  two  partners  at  least  must 
be  so  added  to  the  description.  This  was  found  in  the  case  of  the  London,  Leith, 
Edinburgh,  and  Glasgow  Shipping  Company,  19th  June  1841.  It  was  there  suggested 
that,  although  there  might  be  propriety  in  requiring  the  names  of  three  partners, 
as  three  persons  make  a  collegium,  yet  that  a  "  plurality  is  enough."  And  in  the 
present  case  the  names  of  two  partners  are  enough,  because,  besides  being  a  plurahty, 
they  are  all  the  partners  of  this  company.  I  therefore  think  the  allegation  that  Mr. 
Wingate  has  not  authorised  the  action  is  irrelevant  as  a  defence  against  it. 

Lord  Deas. — We  formerly  decided  in  this  case  that  it  was  not  necessary  for  Mr. 
Wingate  to  sist  a  mandatory.  That  was  quite  a  different  point  from  the  point  now 
before  us.  The  motion  that  he  should  sist  a  mandatory  was  a  mere  incidental  motion 
in  the  cause,  and  it  did  not  require  a  plea  in  law  to  be  stated  in  the  record.  It  was  a 
motion  that  might  be  renewed  at  any  time,  if  any  change  of  circumstances  should 
arise.  The  object  of  the  motion  was  not  to  ascertain  whether  Mr.  Wingate  had  given 
authority  to  carry  on  the  action ;  but,  on  the  assumption  that  he  had  given  that 
authority,  it  was  contended  that  the  party  against  whom  the  action  was  carried  on 
was  entitled  to  have  a  mandatory  in  this  country  who  should  be  responsible  for  the 
expenses.  There  would  be  no  inconsistency  in  deciding  that  point  as  we  did,  and  yet 
deciding  that  this  action  cannot  go  on  until  it  is  shewn  that  Wingate  has  authorised  it. 

The  action  bears  to  be  at  the  instance  of  the  Antermony  Coal  Company,  and  of 
Austin  and  Company  and  Walter  Wingate,  as  the  individual  partners  of  the  Anter- 
mony Coal  Company. 

The  instance,  as  thus  set  forth,  is  unexceptionable.  It  is  fixed  that  a  company 
trading  under  a  descriptive  name,  such  as  **  the  Antermony  Coal  Company,"  "  the 
Culcreuch  Cotton  Company,"  "  the  Shotts  Iron  Company,"  or  the  like,  cannot  sue 
under  that  descriptive  name,  any  more  than  it  can  discharge  a  debt  under  that  name. 
But  it  is  equally  nxed  that  such  a  company  may  sue  under  its  descriptive  name,  along 
with  the  names  of  at  least  three  partners ;  and  I  agree  with  your  Lordship  in  the 
chair,  that  if  there  are  only  two  partners  altogether  (as  appears  to  be  the  case  here), 
the  addition  of  the  instance  of  these  two  partners  must  necessarily  be  sufficient. 

Still  you  must  have  their  instance,  and  consequently  their  authority,  either  ex- 
press or  impUed.  They  must  be  real,  and  not  nominal  parties  merely,  to  the  suit. 
We  know  nothing  of  the  nature  of  this  Antermony  Coal  Company,  nor  whether  it 
be  an  ordinary  joint-stock  company  or  not,  farther  than  that  it  is  trading  under  a 
descriptive  name,  along  with  which  name  the  concurrence  of  three  partners  (or  of 
two  partners,  if  there  be  only  two)  is  necessary  in  the  ordinary  case  to  make  a  good 
instance. 
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[1022]  Now,  what  the  defender  pleads  ia  this : — Where  a  pursuer  is  within  the 
kingdom,  a. mandate  or  authority  from  him  to  sue  is  presumed  in  this  Supreme  Court. 
The  advocate's  gown  is  his  mandate.  But  where  the  pursuer  is  furth  of  the  kingdom, 
tliat  presumption  no  longer  holds.  A  written  mandate  or  authority  must  be  pro- 
duced. Mr.  Wingate  is  admittedly  abroad,  and,  if  his  concurrence  as  a  pursuer  of 
the  action  be  necessary,  a  mandate  or  authority  from  him  to  sue  must  (it  is  contended) 
be  also  necessary. 

There  are,  however,  two  peculiarities  here  which  afford,  I  think,  sufficient  answers 
to  this  objection. 

In  the  first  place,  Mr.  Wingate  is  himself  called  as  a  defender  in  the  action.  He  is 
sued  as  one  of  the  debtors  in  the  sum  libelled.  Now,  where  a  party  is  liable  as  a 
defender,  he  is  not  entitled  to  defeat  the  action  by  refusing  to  become  a  pursuer,  if  his 
concurrence  as  a  pursuer  be  necessary  to  the  validity  of  the  action.  Mr.  Wingate 
haa  not  hitherto  disclaimed  his  instance  or  concurrence  as  a  pursuer ;  but,  if  he  were 
to  do  so,  I  do  not  think  this  would  destroy  an  action  which  is  directed  against  himself. 
It  would  be  enough  that  his  interest  was  adverse,  and  that  he  had  b^n  called  as  a 
defender. 

Secondly,  Mr.  Wingate  has  gone  abroad,  and  has  appointed  nobody  to  act  for  him 
in  his  absence.  With  the  exception  of  Austin  and  Company,  there  is  no  partner  of 
the  Antermony  Coal  Company  in  this  country.  1  think  there  is,  in  these  circnm- 
stanccs,  a  presumed  mandate  in  favour  of  Austin  and  Company  to  act  in  the  affairs 
of  the  Antermony  Coal  Company  for  Mr.  Wingate,  as  well  as  for  themselves.  There 
is,  as  yet,  no  disclamation  or  recall  of  that  presumed  mandate  by  Wingate.  What 
the  effect  of  such  disclamation  or  recall  might  be,  we  are  not,  therefore,  called  upon 
to  consider.  I  am  not  prepared  to  say  that  it  would  have  any  effect ;  for  I  think  the 
separate  answer  that  Mr.  Wingate  is  a  defender,  who  has  an  adverse  interest,  would 
be  itself  a  sufficient  answer  to  the  objection,  even  if  there  were  no  other. 

I  do  not,  therefore,  enter  at  all  into  the  question  on  what  ground  or  principle  it 
came  to  be  settled  that  a  company  of  this  description  can  sue  along  wnth  three  partners, 
but  not  otherwise  (unless  the  whole  number  is  less  than  three).  I  do  not  remember 
that  that  is  very  clearly  explained  in  any  of  the  cases.  It  is  enough  that  the  rule  is 
settled,  and  we  are  not  now  to  depart  from  it.  But  either  of  the  two  specialties  I  have 
mentioned  is  sufficient,  I  think,  to  take  this  case  out  of  the  rule ;  and  I  am,  therefore, 
for  adhering  to  the  interlocutor  reclaimed  against. 

Lord  Ardmillan. — I  think  that  the  question  involved  liere  is  one  of  great  im- 
portance. The  action  is  raised  in  name  of  the  Antermony  Coal  Company,  and  two 
partners  named  as  the  individual  partners  of  the  company,  and  it  is  not  disputed  that 
they  are  the  whole  partners.  The  defenders  are  also  a  company,  consisting  of  two 
partners.  Now,  I  thank  that  it  is  quite  settled  that,  on  the  ground  explained  by  Lord 
Curriehill,  a  company  carrying  on  business  under  a  descriptive  firm  cannot  sue  under 
that  name  only ;  but  it  is  necessary  that  the  names  of  three,  if  there  are  as  many  as 
three  partners,  or  two,  should  there  be  no  more  than  two  partners,  should  be  set  forth. 
The  object  of  doing  so  is  twofold  :  (1)  to  fix  the  legal  description  of  the  firm,  so  as  to 
prevent  its  being  fictitious  or  unreal ;  (2)  to  complete  the  legal  person  of  the  firm,  and 
enable  the  firm  to  pursue  for  the  company  debts.  That  was  done  here.  Now,  the 
Court  has  already  decided  in  this  case,  that  the  instance  here  is  good.  The  title  to  sue 
has  been  sustained.  The  Court  has  also  decided  that,  notwithstanding  the  absence  of 
Mr.  Wingate  from  this  country,  a  mandate  from  him  is  not  necessary.  The  action, 
therefore,  is  well  laid;  the  company  has  a  good  instance;  and  Mr.  Wingate  is 
well  here  to  the  effect  for  which  he  is  here — that  is,  to  support  the  instance  by  the  use 
of  his  name,  not>vithstanding  the  want  of  mandate. 

But  it  is  said  that  authority  from  Mr.  Wingate  to  proceed  with  the  action  must 
necessarily  be  shewn.  It  would,  I  think,  be  sufficient  for  the  decision  of  the  ease  to 
say  with  Lord  Deas  that,  on  the  contrary,  it  must  be  shewn  that  he  disclaims.  But 
that  is  rather  a  Umited  ground  on  which  to  rest  our  judgment ;  and  I  have  no  hesitation 
in  saying  that,  even  if  it  had  been  shewn  that  he  does  disclaim,  I  am  of  opinion  that 
the  case  ought  to  be  decided  in  the  same  way.  He  is  himself  a  defender.  But,  apart 
from  that,  and  supposing  that  he  had  not  been  himself  a  defender,  I  should  be  of  the 
same  opinion.  Observe  what  might  happen.  By  his  withholding  his  authority,  or 
disclaiming  the  action,  he  might  put  it  out  of  the  [1023]  power  of  the  company  to 
recover  the  debt ;  and  tluis  a  debtor  might  have  it  in  his  power  to  purchase  entire 
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immunity  from  a  just  claim  of  the  company  by  paying  a  small  sum  to  a  partner  who 
had  little  interest  in  it.  He  might  set  justice  altogether  at  defiance  by  simply  purchas- 
ing the  disclaimer,  or  the  withholding  of  consent  of  an  absent  or  needy  partner.  It 
is  not,  I  think,  the  meaning  of  the  decision  in  any  of  the  ciises  that  a  company  should 
be  plac^  in  such  a  position.  Any  partner  who  can  bind  the  company,  and  discharge 
for  the  company,  and  who  has  the  prepositural  management  of  the  company,  is,  I  think, 
entitled  to  use  the  name  of  an  absent  partner  in  order  to  complete  the  legal  person 
of  the  company  in  suing  for  a  company  debt ;  and  neither  the  withholding  or  refusing 
consent  can  prevent  him  from  doing  so. 

This  interlocutor  was  pronounced: — "Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  prayer  of  the  said  reclaiming  note :  Find 
the  defender,  reclaimer,  Hable  in  additional  expenses,"  &c. 

W.  BuRNEss,  S.S.C— Lindsay  &  Paterson,  W.S.— Agents. 


No.  173.  IV.  Macpherson,  1023.    4  July  1866.    Teind  Court.    Teind  Clerk. 

Rev.  Robert  Buchanan  (Minister  of  the  Pariah  of  Dunbar),  Petitioner.— 

Gordon, 
Thi':  Magistrates  and  Town  Council  of  Dunbar,  Respondents. — 

CHfford—Hope, 

Teinds — Communion  Elements — Petition — Competency. — ^The  minister  of  a  parish 
raised  a  summons  of  augmentation,  modification,  and  locality,  against  the  heritors, 
concluding  for  modification  of  a  yearly  stipend,  "  with  a  competent  yearly  allowance 
for  communion  elements,"  "  suitable  to  the  circumstances  of  the  parish,  and  the 
extent  of  the  teinds  thereof."  The  Teind  Court  decerned  for  certain  payments 
annually,  "  and  that  for  stipend  (the  communion  element  money  being  paid  by  the 
burgh  of  D),"  a  burgh  in  the  parish.  The  minister  then  (while  the  locality  was  in 
dependence)  present^  a  petition  to  the  Teind  Court,  craving  a  decerniture  against  the 
magistrates  of  the  burgh,  as  representing  the  burgh  and  the  community,  for  either 
the  annual  allowance  of  communion  elements  in  use  to  be  supplied  by  them  under 
a  decree  of  the  Commission  of  Teinds  of  1618,  which  found  the  burgh,  of  consent, 
liable  to  supply  communion  elements  ;  or  otherAvise,  for  decree  for  an  annual  money 
payment  of  £15  for  communion  elements.  The  Court  dismissed  the  petition  as 
incompetent,  both  in  respect  that  the  conclusions  of  the  summons  had  been  ex- 
hausted by  the  previous  decree,  and  that  the  only  payments  concluded  for  in  the 
summons  were  payments  from  teinds,  while  the  petition  craved  decree  for  imple- 
ment of  an  obligation  which  did  not  affect  the  teinds. 

A  decreet  of  modification  of  stipend,  pronounced  by  the  Ix)rds  Commissioners 
of  Teinds  in  1618,  contained  the  following  finding'. — "  And  sic  like  the  said  Commis- 
sioners, in  respect  of  the  consent  of  the  said  Mr.  John  Aitchison,  provost  of  Dunbar, 
above  written,  finds  and  declares  that  the  provost,  bailies,  council,  and  commimity  of 
the  town  of  Dunbar  above  mentioned,  are  and  shall  be  obliged,  so  oft  as  the  communion 
shall  happen  to  be  celebrate  thereanent,  in  all  time  coming,  to  furnish  the  elements  to 
the  celebration  of  the  communion  at  the  said  Idrk." 

In  all  the  subsequent  decreets,  down  to  that  of  1861,  the  burgh  was  laid  under 
a  similar  obligation,  which  had  always  been  discharged.  The  quantity  of  bread  and 
wine  given  by  the  burgh  to  the  minister  and  kirk-session  varied  at  different  periods. 

In  1860  Mr.  Jaffray,  then  minister  of  Dunbar,  raised  a  summons  of  augmentation, 
modification^  and  locality,  against  the  heritors  of  the  parish,  concluding  that  the 
Court  "  ought  and  should  augment  the  stipend  of  the  said  parish,  and  modify,  settle, 
and  appoint  a  constant  local  yearly  stipend,  with  a  competent  yearly  allowance  for 
communion  elements,  to  the  pursuer  and  his  successors  in  office,  serving  the  cure  at 
the  kirk  of  Dunbar,  suitable  to  [1024]  the  circumstances  of  the  parish  and  the  extent 
of  the  teinds  thereof,  and  establish  and  proportion  a  locality  of  the  same ;  and  decern 
for  payment  thereof  to  the  pursuer  and  his  successors  in  office  against  the  heritors. 
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titulars,  tAck^men,  and  others,  intromitters  with  the  rente  and  teinds  of  the  md 
parish,  and  that  at  the  terms  following,  vie.  the  money  stipend  and  communion 
elements  at  Whitsunday  and  Martinmas  yearly,  by  equal  portions,  and  the  value  of 
the  victual  in  money  according  to  the  fiars'  prices  of  the  same  in  the  county  of 
Haddington,  betwixt  Christmas  and  Candlemas  yearly,  after  the  separation  of  the 
crop  from  the  ground,  or  as  soon  thereafter  as  the  said  fiars'  prices  shall  have  been 
struck  ;  " — as  the  said  summons  in  itself  more  f  idly  bears. 

On  16th  January  1861  the  Court  pronounced  the  following  interlocutor  r—"*  The 
liOrds  having  advised  the  scheme  of  the  renta]  and  the  prepared  state,  and  having 
heard  counsel  for  the  pursuer  and  the  heritors  in  opposition,  modify,  decern,  and 
ordain  the  constant  stipend  and  provision  of  the  kirk  and  parish  of  Dunbar  to  have 
been  for  last  half  crop  and  year  1860  yearly,  and  in  time  coming,  such  a  quantity  of 
victual  in  imperial  weight  and  measure  as  shall  be  equal  to  twenty-one  chalders  of  the 
late  standard  weight  and  measure  of  Scotland,  whereof  twenty-three  bolls  shall  be 
wheat,  and  the  remainder  half  wheat  half  barley,  payable  in  money  according  to  the 
highest  fiars'  prices  of  the  county,  annually,  and  that  for  stipend  (the  communion 
element  money  being  paid  by  the  burgh  of  Dunbar),  and  decern  and  ordain  the  same 
to  be  yearly  paid  to  the  pursuer  and  his  successors  in  office,  ministers  serving  the  cure 
of  the  said  kirk  and  parish,  by  the  titulars  and  tacksmen  of  the  teinds,  heritors,  and 
possessors  of  the  lands,  and  others,  intromitters  with  the  rents  and  teinds  of  the  said 
parish,  out  of  the  first  and  readiest  of  the  teinds,  parsonage,  and  vicarage  of  the  same, 
oeginning  the  first  payment  thereof  for  the  said  last  half  of  crop  and  year  1860,  between 
Yule  and  Candlemas,  after  the  separation  of  the  crop  from  the  ground,  or  as  soon 
thereafter  as  the  fiars'  prices  of  the  county  shall  be  struck,  and  so  forth  yearly  and 
termly  in  all  time  coming  ;  and  remit  to  the  Lord  Ordinary  to  prepare  a  locaUty." 

Mr.  Jaffray  died  on  13th  February  1862,  and  the  petitioner,  the  Reverend  Robert 
Buchanan,  having  been  appointed  minister  of  the  parish  in  his  room,  was,  on  14th 
January  1864,  sisted  as  a  party  to  the  process  of  locality.  There  had  not  yet  been 
prepared  any  final  scheme  of  locality  of  the  stipend,  and  the  said  process  was  still  in 
dependence  before  the  Lord  Ordinary. 

Mr.  Buchanan,  on  Ist  June  1866,  presented  this  petition  to  the  Court,  setting 
forth  the  summons  of  augmentation,  and  interlocutor  above  quoted,  and  stating— 
"  That  for  upwards  of  sixty  years  the  burgh  of  Dunbar  had  been  in  use  to  give  the 
minister  of  the  parish  annually,  in  satisfaction  of  his  claim  against  them  for  conmiunion 
elements,  tw^enty-two  loaves  of  bread  and  six  dozen  of  wine ;  but  in  the  month  of 
November  1865  it  was  officially  intimated  to  the  petitioner  by  the  town-clerk  that  the 
Magistrates  and  Town-Council  hold  that  this  allowance  is  too  large,  and  that  they 
intend  in  time  coming  to  approximate  the  supply  of  bread  and  wine  to  the  quantity 
which  may  be  actualfy  consumed  in  church  at  the  celebration  of  the  communion ; ' 
—and  praying  the  Court  "  to  award  and  decern,  to  and  in  favour  of  the  petitioner 
and  his  successors  in  office,  serving  the  cure  at  the  kirk  of  Dunbar,  in  name  of  com- 
munion elements,  by  decree  against  the  Magistrates  and  Town-Council  of  Dunbar, 
as  representing  the  said  burgh  and  community  thereof,  either  the  annual  allowance 
of  twenty-two  loaves  of  bread  and  six  dozen  of  wine,  as  hereinbefore  set  forth,  or  else 
a  money  payment  of  £15  a-year  in  lieu  and  place  thereof ;  and  to  remit  to  the  Ix)rd 
Ordinary,  before  whom  the  locality  of  the  stipend  of  the  said  parish  is  now  depending, 
to  give  effect  to  said  decerniture  in  framing  and  adjusting  the  locality  of  the  stipend' 

[1025]  Answers  were  lodged  for  the  Magistrates,  who  averred  that  they  had  always 
implemented  the  obligation  contained  in  the  decree  of  1618. 

Argued  for  petitioner  , — This  is  a  petition  incidental  to  the  process  of  augmentation, 
the  conclusions  in  which  action  are  not  exhausted.  It  was  omitted,  when  the 
Court  awarded  the  augmentation,  to  ask  a  decree  against  the  Magistrates  in  terms 
of  the  decree  of  1618,  but  as  the  summons  concludes  for  a  decerniture  for  communion 
elements,  it  is  still  competent  to  supply  the  omission. 

Lord  Curriehill. — Has  this  Court  jurisdiction  to  pronounce  decree  for  any  smn 
of  money  not  payable  out  of  Teinds  1 

Gordon, — We  have  a  decree  in  1618  to  the  effect  that  the  Magistrates  shall  in  time 
coming  furnish  the  communion  elements ;  and  the  Court  has  surely  power  to  give 
effect  to  its  own  finding. 

Argued  for  the  Magistrates , — The  demand  now  made  is  not  a  demand  against 
the  heritors,  hut  against  the  Magistrates,  and  that  not  qua  heritors.     In  the  sununons 
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of  augmentation  the  conclusion  for  communion  elements  is  for  decree  against  the 
heritors  as  possessors  of  the  teinds,  but  there  is  no  conclusion  against  the  Magistrates 
for  communion  elements  to  be  paid  out  of  the  common  good  of  the  burgh. 

Lord  Justice-Clkrk. — 1  do  not  entertain  any  doubt  that  this  application  is  in- 
competent. It  is  admitted  by  the  counsel  for  the  petitioner  that  the  demand  now 
made  is  entirely  unprecedented  ;  that  this  Court  has  never  awarded  a  sum  for  com- 
munion elements  except  in  terms  of  a  summons  of  augmentation,  modification,  and 
locality  (which  has  reference  only  to  teinds),  and  never  except  out  of  the  teinds.  That 
admission  goes  a  long  way  to  satisfy  me  that  this  apphcation  is  incompetent.  But, 
further,  the  summons  in  this  case  is  framed  in  the  usual  manner,  and  contains  a  con- 
clusion for  an  award  of  communion  elements  out  of  the  teinds,  and  it  is  directed  against 
the  heritors  as  possessors  of  the  teinds.  The  course  which  the  Court  followed  was 
to  grant  decree  of  augmentation,  and  at  the  same  time  to  declare  that  they  made  no 
allowance  for  communion  elements,  because  they  were  otherwise  provided  for.  The 
conclusions  of  the  summons  were  therefore  exhausted  by  the  augmentation ;  and 
partly  on  that  ground,  and  partly  because  what  is  now  asked  is  not  within  the  con- 
clusions of  the  summons,  I  am  ot  opinion  the  Court  cannot  grant  the  prayer  of  this 
petition.  But  when  I  look  at  the  decree  of  1618  it  appears  to  me  to  create  an  ordinary 
civil  obligation  (if  it  is  anything  at  all),  founded  on  contract,  and  to  be  interpreted  by 
use  and  wont.  And,  further,  I  take  the  liberty  of  saying  what  I  said  in  the  course 
of  the  discussion,  that  that  decree  of  1618  is  not  a  decree  of  a  commission  of  teinds 
in  the  ordinary  sense,  but  of  a  different  commission  from  the  commission  of  teinds 
appointed  in  1633, — it  is,  namely,  a  decree  by  the  commissioners  of  Piatt,  who  were 
appointed  for  a  temporary  purpose,  and  who  are  not  to  be  regarded  as  the  predecessors 
o!  this  Court.     I  am  therefore  for  refusing  this  petition  as  incompetent. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced: — "Find  that  the  petition  for  the  Rev.  Mr. 
Buchanan  is  incompetent,  and  dismiss  the  same  ;  but  find  no  expenses  due." 
Mackenzie,  Innes,  &  Logan,  W.S.— J.  &  J.  Milligan,  S.S.C— Agents. 


No.  174.  IV.  Macpherson,  1025.    4  July  1866.     1st  Div.— Lord  Mure,  M. 

Margaret  Meikle  or  Keith,  Petitioner  and  Eespondent.  —  W.  A,  Brovm. 
John  Cassels  (Inspector  of  Poor  of  Lanark),  Advocator.— Afars/iaZZ. 

Poor— Relief— Sheriff— Board  of  Supervision— 7  &  8  Vict.  c.  83,  sects,  73,  7i,—Held 
that  a  pauper  in  receipt  of  casual  relief,  whether  entered  on  the  roll  of  paupers  or 
not,  is  not  entitled  to  apply  to  the  Sheriff,  under  section  73  of  the  Poor-Law  Act,  on 
the  footing  of  having  been  refused  relief,  but  that  the  remedy  is  by  way  of  appeal 
to  the  Board  of  Supervision,  on  the  ground  of  the  inadequacy  of  the  relief. 

[1026]  Margaret  Meikle  or  Keith,  wife  of  John  Keith,  weaver,  High  Street,  Lanark, 
presented  a  petition  to  the  Sheriff  of  Lanark  on  31  st  May  1865,  stating  that  she  had 
been  deserted  by  her  husband ;  that  she  had  one  child  aged  one  and  a  half  years,  and 
was  advanced  in  pregnancy ;  that  she  and  her  child  were  in  destitution ;  that  she  had 
applied  for  relief  on  2 2d  May,  when  the  inspector  gave  her  Is.,  and  stated  she  was  not 
to  return  for  more  until  the  meeting  of  the  board  on  8th  June,  as  she  would  get  nothing 
more  till  then.  That  she  was  thus  starving,  and  forced  to  accept  charity.  She  prayed 
the  Court  "  to  ordain  the  inspector  of  poor  of  the  parish  of  Lanark  to  furnish  to  the 
petitioner,  on  behalf  of  herself  and  her  said  child,  parochial  relief  ad  interim,  and  on 
resuming  consideration  of  this  petition,  with  or  without  answers,  to  find  the  petitioner 
entitled  to  permanent  relief  on  account  of  herself  and  her  child ;  and  to  ordain  the 
parochial  board  of  said  parish  to  proceed  and  determine  the  amount  of  such  relief." 

The  inspector  answered ; — "  The  petitioner  is  and  hasi  since  the  15th  day  of  March 
last,  been  on  the  roll  of  paupers  of  the  parish  of  Lanark,  and  has  regularly  received 
parochial  relief  from  the  respondent  since  that  date.  During  the  month  of  March 
last  her  allowance  was  at  the  rate  of  4s.  per  month,  during  April  it  was  at  the  rate 
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of  58.  per  month,  and  during  May  it  was  at  the  rate  of  6s.  per  month.  The  following 
are  the  advances  made  by  the  respondent  to  the  petitioner*  viz.  : — March  15.  Is. ; 
March  10,  3s.  ;  April  i;j,  4s.  ;  April  19,  Ik.  ;  May  i;5,  4s. ;  May  18,  Is. ;  May  22,  k 
The  respondent,  on  making  the  last  payment  to  the  petitioner,  intimated  to  her  that  the 
rate  of  her  allowance  would  be  again  considered  at  tne  next  meeting  of  the  board,  to  be 
held  on  7th  instant." 

The  petitioner  denied  that  she  had  been  on  the  permanent  roll  of  paupers. 

The  Sheriff-substitute  (Dyce)  pronounced  this  interlocutor : — "  Finds  that  the 
petitioner,  at  the  date  of  the  petition,  was  in  the  receipt  of  parochial  relief ;  and  that 
the  application  before  the  Court  resolves  itself  into  a  question  as  to  the  adequacy  of 
the  relief  afforded  by  the  respondent :  Therefore  finds  it  incompetent  for  the  Sheriff- 
substitute  to  entertain  the  petition  :  Recalls  the  order  for  interim  relief :  Assoilnes 
the  respondent,  and  decerns  :  Finds  no  expenses  due.** 

On  appeal,  the  Sheriff  (Alison)  pronounced  this  interlocutor  :— "  Finds  it  admiltal 
that  the  petitioner  had  been  getting  casual  relief  from  the  parish  during  the  months 
of  March,  April,  and  May,  but  that  when  she  applied  for  relief  on  the  22d  of  May  the 
inspector  gave  her  a  shilling,  and  she  was  told  by  him  that  she  was  not  to  come  back 
for  more  till  the  meeting  of  the  parochial  board  on  the  8th  of  June  following,  when, 
as  admitted  in  the  answers  for  the  inspector,  *  her  allowance  would  again  be  considered ' 
by  the  parochial  board  :  Finds  that  this  was  a  virtual  denial  of  any  relief  till  the  8th 
of  June,  being  an  undue  length  of  time,  not  the  awarding  of  inadequate  relief  at  the 
present  time,  which  the  Board  of  Supervision  can  alone  judge  of :  Finds  that  the 
pursuer  got  nothing  from  the  inspector  after  the  22d  of  May,  and  on  the  3l8t  the 
present  appUcation  was  presented  :  Finds  that  the  appUcation  was  in  the  circumstances 
competent :  Therefore  alters  the  interlocutor  complained  of,  sustains  the  appUcation. 
and  repels  the  objection  to  the  competency  thereof,  and  finds  that  the  defender  unduly 
delayed  to  give  the  petitioner  relief  in  terms  of  the  statute,  and  that  she  is  at  present, 
along  with  her  child,  a  proper  object  of  reUef ;  but  in  respect  it  is  admitted  that  she 
is  now  on  the  roll  of  paupers,  finds  it  unnecessary  to  pronounce  any  order  thereanent' 

The  inspector  advocated,  and  pleaded  that  the  petition  was  incompetent,  the  juris- 
diction of  the  Sheriff  bein^;  excluded  by  sect.  73  of  8  &  9  Vict.  c.  83. 

The  petitioner  pleaded^ — (1)  The  casual  advances  made  to  the  respondent  during 
the  months  of  March,  April,  and  May^  were  by  reason  of  their  smallness  insufficient 
to  pauperise  her.  (2)  The  allowance  of  Is.  to  the  [1027]  respondent  for  the  period 
between  the  22d  of  May  and  the  8th  of  June  was  a  virtual  denial  of  parochial  rdief 
for  the  greater  portion  of  said  period,  and  therefore  the  jurisdiction  of  the  Sheriff 
was  not  excluded  by  reason  of  sect.  73  of  the  Act  8  &  9  Vict.  c.  83.  (3)  The  respondent 
being  at  the  date  of  her  appUcation  (U  facto  in  a  state  of  starvation,  there  was  no  ques^on 
as  to  adequacy  of  relief  that  could  be  submitted  to  the  Board  of  Supervision  in  terms 
of  sect.  73  of  the  Act  8  &  9  Vict.  c.  83,  and  the  grounds  of  her  petition  necessarily 
fell  under  the  jurisdiction  of  the  Sheriff. 

The  Lord  Ordinary  allowed  a  proof  before  answe;*. 

A  proof  was  led,  the  import  of  which  appears  from  the  following  interlocutor  pro- 
nounced hy  the  Lord  Ordinary: — **  Finds  that  on  the  15th  of  March  1865  the  respondent 
applied  to  the  advocator  for  and  obtained  parochial  relief ;  and  that  at  a  meeting 
of  the  parochial  board,  held  on  the  following  day,  it  was  fixed  that  the  allowance  then 
made,  and  which  was  at  the  rate  of  Is.  per  week  for  the  first  month,  was  to  continue 
till  the  respondent's  circumstances  altered  ;  Finds  that  during  the  second  month  reW 
was  given  to  the  respondent  at  the  rate  of  5s.  per  month  ;  and  that  at  the  date  when 
the  present  application  to  the  Sheriff  was  made,  the  respondent  had  been  and  was  in 
receipt  of  relief,  at  the  rate  of  6s.  per  month,  as  from  the  13th  of  May,  with  an  intimation 
that  the  rate  of  her  allowance  would  be  reconsidered  at  the  next  meeting  of  the  parochial 
board  :  Finds,  in  these  circumstances,  that  as  the  respondent  was  in  receipt  of  parochial 
relief  at  the  date  of  the  ptition,  it  was  incompetent  for  the  Sheriff  to  entertain  the 
petition :  Therefore  recalls  the  interlocutor  of  the  17th  of  June  1865  :  Dismisses  the 
petition :  Finds  the  advocator  entitled  to  expenses  in  this  and  the  inferior  Court,"  &c.* 

*  "  Note. — It  is  clear,  upon  the  evidence  now  led,  that  the  respondent  had,  with 
the  knowledge  and  sanction  of  the  parochial  board,  been  in  receipt  of  parochial  reli^ 
for  nearly  three  months  before  the  application  to  the  Sheriff  was  presented  :  and  that 
the  only  question  on  which  she  and  the  advocator  were  then  at  issue  was  as  to  the  rate 
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The  petitioner  reclaimed^  and  argued ; — It  is  beyond  dispute  that  for  a  period  of 
three  weeks  the  petitioner  was  left  to  depend  for  her  maintenance  on  a  sum  of  Is. ; 
and  that  she  was  not  entered  on  the  permanent,  but  was  throughout  placed  on  the 
casual  roll  of  paupers.  A  pauper  refused  relief  has  a  right  of  action  before  the  Sheriff. 
The  Sheriff-depute  was  right  in  holding  that  the  allowance  of  so  small  a  sum  for  such  a 
long  period  is  virtually  a  refusal  of  relief.  The  circumstances  of  the  case,  therefore, 
would  have  given  the  petitioner  the  remedy  of  appeal  to  the  Sheriff  even  if  she  had 
been  placed  on  the  permanent  roll  of  paupers.  But  being  only  on  the  casual  roll,  she 
is  not  a  poor  person  having  legal  rights  in  the  sense  of  the  73d  section  of  the  Poor-Law 
Amendment  Act,  and  therefore  the  remedy  of  appeal  to  the  Board  of  Supervision 
was  not  competent  to  her,  because  that  is  only  given  to  those  who  are  on  the 
permanent  roll  of  paupers.  The  case  quoted  by  the  Lord  Ordinary  has  no  application. 
That  was  a  case  where  the  Court  held  that  the  administration  of  temporary  relief  did 
not  operate  to  the  effect  of  destroying  a  settlement,  on  the  ground  that  the  relieving 
parish  did  no  more  than  discharge  the  obligation  which  was  incumbent  on  the  parish 
where  the  paupfer  had  a  settlement. 

The  advocator  was  not  called  on. 

[1028]  At  advising,— 

Lord  President. — This  is  an  advocation  from  the  Sheriff-court  of  Lanarkshire. 
The  Lord  Ordinary  has  advocated  the  cause,  and  altered  the  interlocutor  of  the  Sheriff, 
and  that  judgment  has  been  reclaimed  against.  The  case  arose  under  an  application 
to  the  Sheriff  by  a  pauper,  or  person  alleged  to  be  in  need  of  parochial  relief,  on  the 
footing  that  the  inspector  had  refused  relief.  The  application  was  made  under  the  73d 
section  of  the  statute,  which  empowers  the  Sheriff  to  grant  interim  relief  where  it  has 
been  refused ;  and  the  question  really  comes  to  be,  whether  this  person  was  in  the 
predicament  of  having  been  refused  relief,  or  of  having  received  relief,  but  not  adequate 
relief.  It  was  contended  very  forcibly  for  the  petitioner  that  it  was  not  a  case  of 
inadequate  relief,  but  really  a  ciise  in  which  relief  had  been  refused.  It  appears  that 
this  person  obtained  relief  about  three  months  previously  to  the  application  to  the 
Sheriff, — a  monthly  allowance, — which  was  progressively  increased,  but  that  she 
was  not  entered  in  the  regular  roll  of  paupers ;  and  it  was  contended  that  till  she  was 
regularly  put  upon  the  roll  she  was  not  in  a  position  to  appeal  to  the  Board  of  Super- 
vision, and  had  therefore  no  alternative  but  to  apply  to  the  Sheriff.  It  appears  that  the 
allowance  given  was  not  large,  and  that  it  was  given  monthly — at  the  commencement 
of  the  month  ;  and  that  when  the  applicant  came  back  on  the  22d  of  May  the  inspector 
gave  her  an  additional  shilling,  and  told  her  that  she  could  get  no  more  till  her  case 
should  be  di8j)osed  of  by  the  parochial  board. 

Now,  it  will  not  put  a  party  in  the  position  of  one  who  has  been  refused  relief  that 
he  has  got  relief,  and  asked  for  more,  but  did  not  get  it.  It  is  where  the  inspector 
refuses  to  recognise  the  claim  to  relief  that  that  state  of  matters  arises.  I  had  very 
little  doubt  on  reading  the  statute  that  whatever  the  claimant's  position  was,  in  respect 
to  the  74th  section,  she  was  not  in  the  predicament  of  having  been  refused  relief  imder 
the  73d  section.  But  it  was  argued  for  her  that  she  could  not  get  redress  from  the 
Board  of  Supervision,  because  she  was  not  entered  as  a  regular  pauper  on  the  roll. 
I  do  not  think  that  is  the  test  of  whether  relief  has  been  inadequate  or  has  been  refused, 
and  the  mere  omission  by  the  inspector  to  put  a  pauper  on  the  roll  cannot  disentitle 
the  party  from  obtaining  relief.  But  I  considered  it  proper  to  inquire  what  has  been 
the  actual  practice  in  reference  to  this,  and  I  am  informed  by  the  Secretary  of  the 
Board  of  Supervision  that  it  has  been  the  practice  ever  since  1845,  when  a  party  obtains 
relief  from  an  inspector,  to  recognise  that  party  as  entitled  thenceforth  to  relief,  and 
that  whether  he  is  entered  on  the  roll  or  not-    That  practice  accords  with  the  statute 

of  that  relief,  a  matter  which  was  to  be  reconsidered  by  the  parochial  board  at  the 
expiry  of  the  period  up  to  which  relief  had  been  advanced — viz.  on  the  7th  of  June. 
The  case  was  therefore,  in  the  opinion  of  the  Lord  Ordinary,  one  in  which  the 
respondent's  remedy  was  by  complaint  to  the  Board  of  Supervision,  on  the  ground 
of  inadequate  relief,  and  not  by  application  to  the  Sheriff,  under  section  73  of  the 
statute  ;  and  the  circumstance  that  the  respondent's  name  was  not  actually  placed 
upon  the  roll  of  permanent  paupers  cannot,  it  is  thought,  after  the  decision  in  the  case 
of  Johnstone  and  Black,  July  13,  1859,  derogate  from  the  effect  of  that  relief  as 
bearing  upon  the  provisions  of  the  statute." 
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and  with  reason,  and  therefore  I  think  that  this  party  was  not  in  the  predicament  of  a 
person  entitled  to  go  to  the  Sheriff  for  relief,  and  that  the  Sherifi-substitute  and  the 
Lord  Ordinary  are  right. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — **  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note  :  Find  additional 
expenses  due,"  &c. 

Macnaughton  &  FiNLAY,  W.S.—Bell  &  Maclean,  W.S.— Agents. 


No.  175.  IV.  Macpherson,  1028.    4  July  1866.    2dDiv.— Lord  Jerviswoode,R. 

JoSEra  (iRKi'iN,  Pursuer.— &V.-6'«i.  Yaung—Shand, 
♦  JxMVS  SKKVHVJiD,  Defemlew— GonI OH— Thoms. 

Interdict— Interim  Interdict—Summons, — In  an  action  of  damages  for  infringement 
of  trade  marks,  in  which  the  pursuer  concluded  also  for  interdict,  a  motion  was  made 
for  interim  interdict  under  the  conclusion  for  interdict.  Motion  refused,  on  the 
ground  that  the  summons  was  framed  on  the  footing  that  the  pursuer  should 
establish  his  right  before  obtaining  interdict. 

Question,  Whether  such  a  motion  was  competent. 

This  was  an  action  at  the  instance  of  (Jreen,  a  chemist  residing  in  England,  and  his 
mandatory,  against  Shepherd,  designed  as  washing-powder  and  table-salt  manu- 
facturer in  Aberdeen,  for  damages  for  infringement  of  trade  [1029]  labels,  and  for 
interdict.  The  conclusions  of  the  summons  were,  that  the  defender  should  be  ordained 
"  to  make  payment  to  the  pursuer  of  the  sum  of  £1000  sterling  of  damages  in  the 
premises  ;  and  further,  the  defender  ought  and  should  be  interdicted,  prohibited, 
and  discharged,  by  decree  foresaid,  from  vending  powders  for  washing  or  cleaning 
manufactured  by  the  defender  himself,  or  by  others  except  the  pursuer,  and  made  up 
in  wrappers  and  labelled  in  imitation  of  the  packages  of  powders  made  and  sold  by  the 
pursuer,  and,  in  particular,  from  vending  such  powders  in  large  packages,  ccnaBting 
of  twelve  packets  or  thereby,  having  labels  outside  of  such  packages,  with  arms  therAn 
similar  to  and  in  imitation  of  the  royal  arms  on  the  pursuer's  packages,  and  the  words 
*  Green's,'  &c.  &c.,  in  imitation  of  the  labels  on  the  corresponding  packages  of  the 
pursuer  .  .  .  and  from  otherwise  imitating  the  pursuer's  labels  and  announcements 
in  the  sale  of  washing  and  bleaching  powder  manufactured  by  him,  or  otherwise  in- 
fringing the  pursuer's  trade  rights  or  privileges."  Under  this  conclusion  for  interdict, 
the  pursuer  made  a  motion  for  interim  interdict.  The  Lord  Ordinary  refused  the 
motion,  and  pronounced  the  following  interlocutor  : — "  Having  heard  counsel  on  the 
motion  of  the  pursuer  for  interim  interdict,  under  the  conclusion  of  the  summons  for 
interdict,  refuses  the  said  motion  in  hoc  statu.'' 

The  pursuer  reclaimed. 

Argued  for  the  pursuer  ; — It  is  competent  for  the  Court  to  grant  interdict  on  a 
summons  wliich  contains  conclusions  for  damages  as  well  as  interdict ;  and  if  so,  it  is 
equally  competent  to  grant  interim  interdict.  There  may  be  no  precedent  for  tliis 
procedure  in  the  hiw  of  Scotland,  but  in  England  the  practice  is  in  accordance  with 
this  motion,  and  there  can  be  no  danger,  while  there  manifestly  is  great  propriety  in 
establishing  such  a  precedent  by  this  case.t 

The  defender  maintained  that  the  motion  was  without  precedent,  and  incompetent, 
and  that  the  pursuer  was  not  entitled  to  interdict  until  he  had  established  his  right 
by  action. 

At  advising, — 

*  A  similar  motion  in  an  action  at  the  instance  of  the  same  pursuer  against  Robert 
Marr  was  disposed  of  at  the  same  time. 

t  Tudor 's  Leading  Cases,  Mercantile  Law,  p.  487  ;  Croft  t\  Day,  Dec.  18,  1843. 
7  Bevan,  p.  84. 
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Lord  Justice-Glerk. — In  cases  of  this  kind  the  complainer  sometimes  is  in  a  position 
to  ask  immediate  interdict  against  the  party  injuring  him ;  in  other  cases  he  is  not 
in  a  position  to  do  so  until  he  has  established  his  right  by  action,  including  in  that  term 
a  process  following  on  a  passed  note  of  suspension  and  interdict. 

The  pursuer  here  complains  of  a  fraudulent  invasion  of  his  fair  trading  privileses, 
— of  a  deception  of  the  public  interfering  with  his  legitimate  business.  He  is  thus 
very  much  in  the  position  of  a  patentee  or  holder  of  a  copyright  complaining  of  an 
invasion  of  rights.  In  these  cases  it  is  always  a  question  whether  the  party  is  entitled 
to  interdict,  or  whether  he  must  not  first  establish  his  right.  When  the  party  thinks 
he  is  entitled  to  an  immediate  remedy,  he  goes  to  the  Bill^hamber  and  makes  his 
demand  in  the  form  of  a  note  of  suspension  and  interdict.  But  if  he  is  not  in  that 
position,  he  raises  an  action  for  the  purpose  of  establishing  his  right,  or  he  brings  a 
suspension  and  interdict,  and,  without  asking  for  interim  interdict,  is  content  to  have 
the  note  passed ;  and  after  the  question  has  been  tried,  it  follows  as  a  necessary  con- 
sequence of  the  establishment  of  the  pursuer's  right,  and  of  the  defender's  wrong, 
that  the  pursuer  should  have  interdict  against  that  wrong  being  continued.  The 
question  here  is,  in  which  of  these  two  positions  the  pursuer  has  placed  himself.  The 
summons  is  clearly  framed  on  the  fo9ting  that  the  pursuer  has  not  got  a  case  for  interim 
interdict.  He  undertakes  to  prove  his  right,  ana  the  fraudulent  invasion  of  it  by  the 
defender,  as  a  preliminary  to  his  obtaining  interdict.  And  here  I  must  observe  in 
passing,  that  the  circumstance  of  the  pursuer's  right  being  established  in  the  form 
of  an  action  of  damages,  and  not  of  a  declarator,  makes  no  mfference.  There  may  be  - 
rights  requiring  to  be  set  up  by  action,  but  which  are  not  proper  subjects  of  declarator. 
As  instances,  I  may  refer  [1030]  to  the  case  of  a  patent,  or  of  a  copyright.  The  holder 
of  a  patent  brings  an  action  of  damages  against  the  inifringer  of  his  patent,  and  it  lies 
upon  the  infringer  to  shew  that  the  holder  has  no  right  of  the  kind  which  he  claims. 
8o  in  cases  of  copyright,  the  holder  does  not  bring  an  action  of  declarator  of  his  copy- 
right, but  he  raises  an  action  of  damages  against  the  pirate,  and  leaves  him  to  shew 
that  he  has  not  infringed  the  copyright.  Here  the  pursuer  brings  an  action  of  damages 
against  the  person  who,  he  alleges,  is  fraudulently  invading  his  right.  I  cannot  agree 
with  the  observation  of  the  Solicitor-General  that  the  summons  is  not  in  accordance 
with  the  Act  of  13  &  14  Vict.  c.  36,  because,  instead  of  simply  concluding  for  £1000, 
it  contains  in  addition  the  words  **  of  damages."  I  think  they  are  consistent  with  the 
first  schedule  appended  to  the  Act.  I  can  say  from  my  own  experience  tliat  after 
the  passing  of  the  Act,  the  universal  interpretation  put  upon  the  words  of  the  schedule 
wKs,  not  that  they  were  limited  to  a  liquid  document  of  debt,  but  were  intended  as  an 
illustration  of  the  manner  in  which  the  conclusions  should  be  put.  1  think  it  is  quite 
in  accordance  with  the  spirit  of  the  Act  that  the  conclusions  should  shew  the  nature 
of  the  action.  Without  saying  whether  this  motion  is  incompetent  or  not,  I  think  it 
should  be  refused. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Refuse  said  note,  and  adhere 
to  the  interlocutor  reclaimed  against :  Find  the  respondent  entitled  to  expenses,  and 
modify  the  same  to  four  guineas." 

Webster  &  Sprott,  S.S.C— William  OrncER,  S.S.C.— Agents. 


No.  176.  IV.  Macpherson,  1030.    5  July  186G.     Ist  Div.— Lord  Barcaple,  C. 

Robert  Broatch,  Vursuer.—MacdonahL 
David  Jenkins  and  Others,  Defenders.— i'a^fis(/?t. 

Fraud — Misrepresentation — Concealment. — ^An  issue  of  fraudulent  concealment  refused 
in  a  case  where  the  record  did  not  set  forth  that  there  was  a  duty  of  communication 
in  which  the  defender  had  failed. 

Observations  on  the  nature  of  misrepresentation  and  concealment  as  grounds  of  action. 

On  10th  November  18G3  a  minute  of  reference  was  entered  into  between  James 
Rankine,  eldest  son  and  apparent  heir  of  the  deceased  Adam  Rankine,  and  Robert 
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Broatch,  writer  in  Kirkcudbright,  as  his  cautioner,  and  David  Jenkins,  writer  there, 
on  the  other  part,  by  which,  on  the  narrative  that  Jenkins  and  Adam  Bankine  had 
various  business  transactions  with  each  other,  and  that  the  former  acted  as  agent  for 
the  kttter  in  certain  litigations,  and  made  cash  advances  for  him,  the  parties,  in  order 
to  prevent  disputes  with  regard  to  the  adjustment  of  the  accounts  and  advances,  referred 
the  same  to  Anthony  Mackenzie,  writer  in  Kirkcudbright,  to  tax  and  adjust,  and  what- 
ever he  fixed  as  the  balance  due  to  Jenkins,  James  Rankine,  as  son  and  apparent  heir 
of  Adam  Rankine,  and  Broatch  as  his  cautioner,  became  bound,  jointly  and  severaUy, 
to  pay  to  Jenkins.    An  award  was  pronounced  by  Mackenzie  on  17th  October  1864. 

Of  this  minute  of  reference  and  award  Broatch  brought  an  action  of  reduction 
against  Jenkins  (Rankine  and  Mackenzie  being  called  for  their  interests). 

The  pursuer  averred, — (Cond.  7)  "  When  the  pursuer  agreed  with  the  said  defender 
to  become  cautioner  for  James  Rankine  for  payment  to  him  of  the  balance  that  might 
be  ascertained  by  Mr.  Anthony  Mackenzie  to  be  due  to  the  defender,  the  defender 
fraudulently  concealed  from,  at  least  did  not  explain  to,  the  pursuer  that  he  had  any 
other  or  farther  claims  against  the  late  Adam  Kankine  than  those  contained  in  his 
rendered  accounts  and  states  of  debts,  nor  did  he  make  any  such  explanation  till  after 
the  reference  had  been  entered  into,  and  was  in  progress  before  the  referee.  The  pur- 
suer agreed  to  enter,  and  eventually  did  enter,  into  the  reference  as  cautioner  [1031]  for 
James  Rankine,  solely  on  the  understanding,  induced  by  the  defender's  having  fraudu- 
lently concealed  from  him,  at  least  not  having  communicated  to  him,  that  he  had  any 
claims  against  the  late  Adam  Rankine  beyond  what  he  had  rendered ;  that  the  accounts 
which  the  defender  had  so  rendered  were  alone  to  be  the  subject  of  reference,  and  that 
he  was  to  become  bound,  as  cautioner  only  for  such  balance  as  might  be  ascertained 
to  be  due  on  those  specific  accounts."  (Cond.  8)  **  Not  only  so,  but  on  the  10th  day  of 
November  1863,  being  the  day  on  which  the  minute  of  reference  sought  to  be  reduced 
was  subscribed,  the  said  defender  exhibited  to  the  pursuer  his  ledger,  wherein  were 
entered  the  originals  or  copies  of  the  accounts,  abstracts,  and  states  which  he  bid 
rendered  to  Mr.  Adam  Rankine  as  before  mentioned ;  and  he  pointed  out  to  the  pursuer 
the  balance  of  £195,  58.  l()d.  as  what  was  claimed  by  him  to  be  due,  and  the  sum  of 
£15  which  had  been  paid  to  aci^ount  of  that  balance  by  Mr.  Adam  Rankine  as  already 
mentioned  ;  and  he  fraudulently  led  the  pursuer  again  to  understand  that  the  pursuer 
was  to  become  cautioner  for  payment  to  him  only  of  such  balance  as  might  be  due 
on  an  adjustment  of  the  accounts  on  which  the  balance  before  them  was  brought  out, 
reduced  to  £180,  5s.  lOd.  by  the  payment  of  £15  to  account  of  it  by  Adam  Rankine  as 
aforesaid."  (Ans.  8) ""  Denied,  but  it  is  explained  that,  at  one  of  the  pursuer's  interviews 
with  the  defender,  the  pursuer,  as  the  defender  believes,  improperlv  looked  over  the 
defender's  shoulder  when  he  was  looking  at  one  of  the  accounts  in  his  ledger.  What 
he  saw  on  that  occasion  the  defender  does  not  know."  (Gond.  10) "  In  so  far  as  the 
said  minute  of  reference,  in  its  terms,  binds  the  pursuer  as  cautioner  for  James  Rankine 
for  payment  to  the  defender,  David  Jenkins,  of  anything  further  than  the  balance 
that  should  be  ascertained  to  be  due  on  an  adjustment  of  the  accounts  and  state 
which  had  been  rendered  to  Adam  Rankine  as  aforesaid,  the  pursuer's  subscription 
thereto  was  obtained  by  fraudulent  concealment  on  the  part  of  the  said  defender  d 
the  extent  of  the  claims  for  which  he  contemplated  attempting  to  make  the  pursuer 
liable  as  cautioner ;  at  least  the  pursuer  was  induced  to  subscribe  the  same  under 
essential  error  on  his  part  as  to  the  amount  of  liability  which  he  was  thereby  under- 
taking, induced  by  the  defender's  concealment  or  failure  to  communicate  information 
(which,  in  law,  he  was  bound  to  communicate)  tliat  he  meant  to  claim,  in  the  said  refer- 
ence, farther  sums,  or  a  greater  amount,  than  he  claimed  as  due  in  the  ac<M3unt8  which 
he  had  rendered  to  Adam  Rankine." 

The  pursuer  pleaded ; — 1.  The  defender,  Jenkins,  in  taking  from  the  pursuer  a 
general  obligation  as  cautioner  for  James  Rankine  to  pay  the  sum  due  on  his  accounts 
having  fraudulently  concealed  from  the  pursuer  the  existence  of  claims  beyond  those 
contained  in  the  rendered  accounts,  the  pursuer  is  entitled  to  have  his  obligation  reduced 
and  set  aside.  2.  The  pursuer  having  subscribed  the  reference  as  cautioner  for  James 
Rankine  under  essential  error  as  to  the  extent  of  the  obligation  by  him,  induced  by  the 
said  defender's  concealment  or  non-communication  of  circumstances,  which  he  was 
bound  to  communicate,  the  pursuer  is,  on  that  ground,  also  entitled  to  have  his  obhga- 
tion  reduced  and  set  aside. 

The  defender  pleaded  ; — 1.  The  statements  of  the  pursuer  are  not  relevant  or 
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sufficient  to  support  the  conclusions  of  the  action,  and  the  same  ought  therefore  to  be 
dismissed,  with  expenses.  2.  There  is  no  relevant  averment  of  fraudulent  concealment 
or  essential  error  to  support  the  grounds  of  reduction  of  the  reference  called  for  and 
sought  to  be  reduced.  3.  The  grounds  of  reduction  of  the  minute  of  reference  called 
for  ought  to  be  repelled,  in  respect  (1)  That  they  are  not  supported  by  any  relevant  or 
sufficient  statement ;  (2)  That  they  are  inapplicable  and  irrelevant  in  law ;  and  (3) 
That  they  are  imfounded  in  fact. 

The  following  issue  was  proposed  by  the  pursuer,  which  the  Lord  Ordinary  reported, 
with  the  subjoined  note  : — "  Whether  the  defender,  David  Jenkins,  [1032]  by  fraudulent 
concealment  of  claims  by  him  against  the  defender,  James  Bankine,  induced  the  pursuer 
to  become  a  party  to  the  minute  of  reference,  No.  29  of  process,  as  cautioner  for  the 
said  James  Rankine  1^  * 
After  hearing  parties, — 

Lord  President. — An  issue  of  concealment  always  imports  that  there  is  a  duty 
of  communication.  There  may  be  a  duty  of  communication,  and  a  fraudulent  failure 
to  communicate.  The  most  palpable  cases  of  this  kind  are  insurance  cases,  where, 
for  instance,  a  party  making  an  insurance,  is  aware  of  a  fact  which  he  does  not  com- 
municate. But  there  may  be  non-communication  because  the  party  himself  had  not 
made  himself  aware  of  the  fact ;  still  it  was  his  duty  to  give  information  of  that  fact, 
and  his  failure  to  do  so  would  found  a  plea  of  liberation. 

I  do  not  recollect  of  any  case  of  concealment  in  which  it  did  not  appear  from  the 
statements  on  record  that  there  was  a  duty  of  communication.  In  this  case  it  does 
not  appear,  and  it  is  not  stated  that  there  was  any  duty  of  communication,  and  I  do 
not  tiiink  we  have  sufficient  materials  for  an  issue  of  concealment.  But  there  may 
be  sufficient  materials  for  an  issue  of  misrepresentation,  as  there  may  be  misrepre- 
sentation in  circumstances  not  amounting  to  express  words  of  assurance.  Thus  if 
the  pursuer  ask  the  defender  what  was  the  amount  of  the  balance  for  which  he  was 
to  become  bound,  and  the  defender  said,  "  There  is  my  ledger,"  or  handed  the  ledger 
to  him  and  pointed  out  a  page  in  it,  that  would  amount  to  a  misrepresentation,  and 
if  the  defender  himself  knew  that  the  balance  brought  out  in  the  ledger  was  not  a  true 
state  of  matters,  it  would  then  amount  to  a  case  of  fraudulent  misrepresentation.  I 
should  like  to  see  the  issue  the  pursuer  proposes  to  take  as  to  misrepresentation. 
Lord  Deas  concurred. 

Lord  Ardmillan. — I  entirely  agree.  There  can  be  no  relevant  case  of  fraudulent 
concealment  where  there  is  no  duty  to  disclose.  Non-disclosure  where  there  is  a  duty 
to  disclose  is  concealment,  and  thflt  concealment  may  be  fraudulent.  But  misrepre- 
sentation does  sometimes  run  into  concealment.  Thus,  if  the  defender  were  to  say, 
"*  This  reference  is  intended  merely  to  settle  whether  this  balance  is  due  or  not,"  and 
then  conceals  behind  that  something  which  he  afterwards  contends  to  be  within  the 
scope  of  the  reference,  there  is  concealment  on  liis  part  effected  or  promoted  by  misre- 
presentation, but  the  law  looks  upon  it  as  misrepresentation. 

I  think  it  is  important,  before  going  further,  to  see  the  terms  of  the  proposed  issue, 
and  it  will  be  for  the  pursuer  to  consider  whether  his  pleas  are  sufficient  to  support 
an  issue  of  misrepresentation. 

Lord  President. — I  agree  with  the  observation  of  Lord  Ardmillan,  that  conceal- 
ment will  aid  a  case  of  misrepresentation,  but  misrepresentation  will  not  aid  a  case  of 
concealment. 

Lord  Curriehill  absent. 

The  pursuer  then  added  the  following  plea  to  the  record  : — ^'*  The  defender,  David 
Jenkins,  having  made  fraudulent  misrepresentations  as  to  the  accounts  and  claims  for 
which  the  pursuer  was  to  become  cautioner,  the  pursuer  is  entitled  to  have  his  obligation 
reduced  and  set  aside."  • 


*  "  Note. — ^The  defender  does  not  object  to  the  form  of  the  proposed  issue,  but 
he  maintains  that  there  are  not  relevant  averments  to  entitle  the  pursuer  to  take  it. 
His  contention  is,  that,  owing  to  the  alternative  form  of  the  statement  in  article  7  of 
the  condescendence,  the  pursuer  is  not  entitled  to  an  issue  on  the  first  and  higher  aver- 
ment of  fraudulent  concealment.  It  appears  to  the  Lord  Ordinary  that  there  is  a 
substantive  averment  of  fraudulent  concealment,  separate  from  the  lesser  and  alterna- 
tive averment  of  non-commimication,  and  that  the  pursuer  is  entitled  to  an  issue  in 
regard  to  the  former,  which,  from  the  nature  of  the  case,  is  alone  relevant. ** 
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And  he  propoBed  thiB  iaaue  : — **  Whether  the  defender,  David  Jenkins,  by  fraudulent 
miBrepresentation  aa  to  the  number  and  extent  of  the  accounts  claimed  by  him  from 
the  defender,  Jamee  Rankine,  induced  the  pursuer  to  become  a  party  to  the  minute 
of  reference,  No.  29  of  process,  as  cautioner  for  the  said  James  Rankine  ^  " 

After  discussion, — 

[1033]  T^  Court  approved  of  the  issue  with  the  words  **  and  the  amount  of  the 
balance."  inserted  after  the  word  **  accounts." 

John  Thohson,  S.S.C.— Jambb  Someryille,  S.S.C.~-Agents. 


No.  177.  IV.  Macpherson.  1033.    6  July  1866.    2d  Div.— Sheriff  of  Kirkcud- 

bright, R. 

Richard  Hewat  (Inspector  of  Poor  of  Kelton),  Pursuer  and  Advocator. - 

Clark —ChUhrie  Smith, 

George  Hunter  (Inspector  of  Poor  of  Tongland),  Defender  and 

Respondent.  Sol. -Gen.  Young —Balfour. 

Poor—SettUment — Residence — Absence. — Held  (1)  that  personal  residence  is  necessaiy 
for  the  acquisition  of  a  settlement  by  residence,  under  the  76th  section  of  the  Poor- 
Law  Act,  and  that  a  householder  cannot  maintain  the  continuity  of  his  residence 
by  the  residence  of  his  wife  and  children,  in  his  own  absence  ;  and  (2)  that  the  absenoes 
from  a  parish  of  a  householder,  engaged  under  contracts  of  service  which  render 
his  residence  in  other  parishes  for  several  months,  at  a  time  imperative,  will,  in  a 
question  of  settlement,  be  held  to  have  interrupted  the  continuity  of  his  residence. 

The  pursuer,  as  the  inspector  of  poor  of  the  parish  of  Kelton,  sued  the  defender, 
the  inspector  of  poor  of  the  parish  of  Tongland,  for  the  sum  of  £12, 5s.,  being  the  amount 
of  aliment  advanced  to  a  pauper  who  had  become  chargeable  on  the  parish  of  Kelton. 
and  for  further  payments  to  be  expended  for  the  relief  of  the  said  pauper  in  the  coune 
of  the  process. 

The  pauper  was  bom  in  the  parish  of  Tongland,  and  in  1856  removed  with  his 
wife  and  family  to  Kelton  Parish,  where  he  took  a  house,  and  in  it  his  wife  and  family 
resided  until  1864,  when  he  became  chargeable  upon  Kelton.  Between  these  dates 
the  pauper  had  not  resided  personally  in  Kelton  Parish  for  a  whole  year,  but  had  been 
engaged  at  service  in  different  parishes.  From  Martinmas  1856  he  was  in  service  in 
Buittle  Parish  for  a  year,  when  he  returned  to  Kelton.  He  remained  there  till  March 
1 858,  when  he  went  into  service  in  Kirkgunzeon  Parish,  where  he  remained  till  May 
of  the  same  year.  From  May  till  August  he  was  engaged  in  travelling  about  the  countiy 
in  charge  of  an  entire  horse,  till  October,  when  he  returned  to  Kelton,  and  resided 
there,  when  he  went  into  service  in  the  parish  of  Balmaghie  till  March  1859.  From 
that  time  he  was  in  service  in  the  parish  of  Kirkcudbright  till  Whitsunday  of  the  same 
year.  After  that  he  resided  in  Kelton  till  April  1860,  and  travelled  through  the  country 
again  till  August  of  that  year,  when  he  remained  in  Kelton  until  March  1861.  From 
that  date  till  August  1862  he  was  employed  on  several  contracts  of  service  in  different 
parishes,  and  in  May  1863  he  removed  to  Tongland,  where  he  resided  until  June  1864 ; 
at  which  date,  he  returned  to  Kelton,  and  became  chargeable  upon  the  parochial  board 
In  these  circumstances,  the  pursuer  maintained  that  the  continuity  of  the  pauper's 
residence  in  the  parish  of  Kelton  for  the  five  years  subsequent  to  Martinmas  1857  was 
effectually  interrupted  by  his  residence  in  other  parishes. 

The  defender  pleaded,  inter  aiia ; — (2)  The  continuity  of  the  pauper's  residence 
in  the  parish  of  Kelton  was  not  interrupted  by  his  personal  absence  from  that  paiiih 
during  the  periods  in  question,  in  respect  that  the  said  absence  was  incidental  to  his 
residence  in  Kelton,  and  that  his  connection  with  that  parish  was  never  severed  or 
given  up. 

The  Sheriff-substitute  (Dunbar)  found  that  the  defender  had  failed  to  estaUiah 
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that  the  pauper  had  ohtained  a  residential  settlement  in  the  parish  of  Kelton  subsequent 
to  1857,  and  found  the  parish  of  Tongland  liable  in  the  support  of  the  pauper. 

On  appeal,  the  Sheriff  (Hector)  altered  the  interlocutor  of  the  Substitute,  and  held 
that  the  pauper  must  be  held  to  have  resided  for  five  years  continuously  in  Kelton 
Parish  prior  to  his  becoming  chargeable,  in  the  [1034]  sense  of  the  76th  section  of  the 
Poor-Law  Act,  and  to  have  acquired  a  residential  settlement  therein. 

The  inspector  of  Kelton  advocated. 

Argued  for  the  advocator ; — Personal  residence  is  what  is  contemplated  by  the 
statute;  the  occupancy  of  a  house  by  means  of  a  man's  wife  and  family  is  not 
sufficient.  This  man  could  not  have  been  personally  resident  in  Kelton,  because  he 
was  employed  on  contracts  of  service  which  obligefl  him  to  live  in  other  parishes, 
and  for  the  same  reason  his  absences  cannot  be  considered  as  incidents  of  his  life  in 
Kelton.  * 

Argued  for  the  respondent ; — The  question  is,  what  was  the  quality  of  this  pauper's 
absences ']  These  absences  were  incidental  to  his  residence  in  Kelton  Parish.  His 
connection  with  that  parish  was  not  severed  bv  these  absences,  and  the  continuity  of 
his  residence  in  the  parish  was  not  interrupted.? 

At  advising, — 

Lord  Justice-Clerk. — It  appears  to  me  to  be  impossible  to  support  the  inter- 
locutor of  the  SheriflP,  if  we  are  to  have  any  recard  for  the  authority  of  a  whole  series 
of  cases  which  we  have  ourselves  decided.  The  period  during  which  the  pauper  is 
said  to  have  resided  continuously  in  the  parish  of  Kelton  extends  from  Martinmas 
1857  to  Martinmas  1862.  That  period  has  been  selected  for  obvious  reasons  by  the 
respondent,  because,  if  he  had  started  with  a  later,  period,  he  would  have  landed  at 
the  termination  of  the  five  years  at  a  period  when  there  was  no  residence  in  the  parish 
ttt  all.  Taking  the  period,  therefore,  which  the  respondent  is  driven  to  select,  we  must 
consider  what  is  the  state  of  the  facts  during  these  five  years.  From  Martinmas  1857 
to  Martinmas  1858  this  man  resided  half  the  year  in  the  parish  and  half  the  year  out 
of  it ;  and  if  we  extend  the  time  to  eighteen  months,  it  will  appear  that  the  propor- 
tions are  still  more  striking,  for  in  that  period  of  eighteen  months  the  pauper  resided 
six  months  in  the  parish  and  twelve  months  out  of  it.  In  the  subsequent  parts  of 
this  period  of  five  years,  the  case  is  more  favourable  for  him ;  but  even  here  there  are 
constantly  recurring  absences  from  the  place  of  residence.  For  instance,  there  is  an 
absence  of  four  months  in  1860,  and  of  five  months  in  1861,  and  again  in  the  winter 
of  1861-62  there  is  an  absence  of  four  months,  and  again  in  the  summer  of  1862  an 
absence  of  three  months.  It  seems  to  me  that  it  is  quite  impossible  to  hold  that  these 
frequent  periods  of  absence  can  be  accounted  for  in  such  a  way  as  could  enable  us  to 
say,  in  any  reasonable  sense,  that  notwithstanding  thereof,  a  continuous  residence 
in  Kelton  subsisted  de  facto ;  and  if  there  is  no  such  de  facto  continuous  residence, 
there  can  be  no  case  within  the  76th  section  of  this  Act  of  Parliament.  The  inter- 
locutor of  the  SheriflP  can  only  be  justified  on  the  ground  that  a  residence  within  the 
meaning  of  the  statute  can  be  maintained  through  the  residence  of  the  pauper's  wife 
and  family.  If  that  is  the  doctrine  intended  to  be  maintained  here,  and  to  be  set  up 
by  the  judgment  of  the  SheriflP,  I  think  it  ought  at  once  and  authoritatively  to  be 
rejected.  I  am  of  opinion  that  what  the  statute  means  by  a  person  residing  in  a  parish, 
is  that  he  shall  personally  reside  in  the  parish,  and  not  that  he  shall  have  a  residence 
in  it  occupied  by  his  family ;  and  the  only  relaxation  of  that  rule  which  we  have  recog- 
nised is  that  reasonable  relaxation  which  arises  of  necessity  from  a  consideration  of 
the  ordinary  habits  and  occupations  of  human  beings.  It  could  never  be  meant  that 
the  statute  should  be  so  construed  as  that  a  person  could  not  be  away  in  pursuit  of 
his  ordinary  business,  or  for  an  occasional  visit  of  pleasure,  or  on  account  of  some 
accidental  occurrence,  without  interrupting  the  continuity  of  his  residence.  In  short, 
the  statute  must  be  read  with  reference  to  such  a  kind  of  absence  as  either  accidentally 
or  incidentally  occurs  from  time  to  time  in  the  life  of  every  one.  But  that  is  not  at  all 
the  case  here.    This  pauper  was  away  out  of  the  parish  under  [1035]  contracts  of  service 

*  Hastings  t;.  Henderson,  Jan.  27,  1866,  Poor-Law  Magazine,  vol.  viii.  p.  331 ; 
M'Gregor  v.  Watson,  March  7,  1860,  22  D.  965 ;  Hamilton  v,  Kirkwood,  Nov.  13, 
1863,  ante,  vol.  ii.  107 ;  Hodgart  t;.  Petrie,  June  13,  1851,  Poor-Law  Magazine,  vol.  i. 
350 ;  Beattie  v.  Leighton,  Feb.  20,  1863,  ante,  vol.  i.  434. 

t  Mason  v.  Greig,  March  11,  1865,  ante,  vol.  iii.  707. 
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compelling  his  attendance  elsewhere.  The  importance  of  that  consideration  is  well 
illustrated  in  the  case  of  Beattie  r.  Leighton,  where  we  held  that  absence  of  five  montb 
is  fatal  to  the  establishment  of  an  industrial  residence,  when  the  pauper  is  away  workiiig 
in  another  parish.  That  element  distinguished  that  case  from  the  class  of  cases  in 
which  the  person  is  absent  without  making  any  change  in  the  scene  of  his  industry. 
But  in  this  case  the  scene  of  the  pauper's  industry  is  changed,  and  that  is  sufficient 
to  destroy  the  continuity  of  residence.  The  case  is  clear,  and  the  Sheriff-substitute 
has  taken  a  sound  view  of  it. 

Lord  Cowan. — In  the  case  of  Beattie,  referred  to  by  your  Lordship,  we  took  occa- 
sion to  explain  our  views  &a  to  the  question  which  here  arises — the  nature  of  the  absence 
which  will  or  will  not  interrupt  the  continuity  of  a  five  years'  residence.  Questions 
of  that  kind  are  often  attended  with  much  nicety,  and  require  great  discrimination 
in  judging  of  the  circumstances.  In  this  case  I  am  inclined  to  take  a  simpler  view. 
It  rather  seems  to  me  unnecessary  to  consider  very  accurately  the  nature  of  the  absences, 
the  character  and  effect  of  which  have  been  made  the  subject  of  so  much  argxmient. 
In  every  case  of  alleged  residential  settlement,  there  must  be  a  term  a  quo  the  period 
of  five  years  is  to  cover,  and  I  want  to  know  what  that  term  is  in  the  present  case. 
The  Sheriff  seems  to  have  considered  that  the  residence  might  be  held  to  have  extended 
over  a  term  of  eight  years  immediately  preceding  chargeability ;  but  as  the  case 
was  presented  to  us  in  argument,  and  in  the  admitted  circumstances  rightly  so,  the 

?3riod  selected  was  the  five  years  between  Martinmas  1857  and  Martinmas  1862. 
hat  is  the  period  of  five  years  on  which  the  plea  of  residential  settlement  is  founded. 
Now,  I  cannot  accept  of  this  view ;  for,  on  looking  back  at  the  eighteen  months  from 
the  commencement  of  these  five  years,  what  have  we  got  ?  This  pauper  was  aetudij 
non-resident  for  twelve  of  these  eighteen  months,  and  resident  for  six.  This  was  got 
over  by  the  Sheriff  by  holding  that  the  pauper  during  these  eighteen  months  had  a 
house  in  Kelton,  where  his  w^e  and  family  resided.  But  the  mere  fact  of  his  having 
a  house  in  the  parish  cannot  be  founded  upon  as  constituting  residential  residence. 
Such  an  argument  cannot  be  maintained.  In  considering  questions  of  this  nature,  we 
must  inquire  whether  the  man  was  fixed  and  attached  to  some  permanent  place  of 
abode  which  can  be  called  his  residence.  But  in  the  present  case  the  pauper's  emi^oj- 
ment  did  not  attach  him  particularly  to  the  paxish  of  Kelton  during  any  part  of  these 
five  years,  but  quite  the  reverse.  He  is  just  Uving  there  when  idle  and  unemployed. 
All  that  can  be  said  is  that  he  was  living  there  when  not  absent,  but  his  industrial 
employment  was  elsewhere.  Adhering,  then,  to  the  principles  stated  in  the  case 
of  Beattie,  I  think  that  this  interlocutor  of  the  Sheriff  must  be  recalled,  because  of 
there  being  no  period  of  five  years  on  which  the  plea  of  residential  settlement  can 
be  based.     The  parish  of  birth  has  not  got  quit  of  its  liability. 

IjORD  Benholme. — In  estimating  tne  effect  of  residence  in  any  place  where  it  k 
alleged  to  have  lasted  for  five  years,  I  am  not  inclined  to  attach  much  weight  to  tbe 
kind  of  employment  the  person  was  engaged  in.  His  personal  presence  is  just  tlie 
same  whether  he  was  idle  or  busy.  But  when  he  is  not  personally  present  we  are 
called  on  to  examine  closely  the  character  of  the  absence ;  and  two  qualities  seem 
material— 1st,  the  length  of  the  absence  ;  2d,  the  nature  and  character  of  the  employ- 
ment in  which  he  was  engaged  while  absent.  I  am  not  aware  that  we  have  ever  had 
a  case  before  us  where  we  have  disregarded  the  length  of  the  absence  where  it  faa§ 
been  so  great  as  this.  Then  as  to  the  character  of  the  absence,  the  case  stands  even 
stronger  against  the  idea  of  its  being  regarded  as  a  mere  incident  of  the  man's  life  is 
Kelton,  or  a  visit  of  pleasure,  or  an  inquiry  for  work.  The  absences  here  are  not  like 
any  of  these.  They  are  absences  on  contracts  of  work.  The  pauper  gets  employment 
and  fixes  himself  in  the  locality  of  that  employment.  That  consideration  is  almost 
decisive  of  the  question.  There  is  no  incidental  character  about  these  absences ;  they 
are  plainly  interruptions  of  residence,  this  person  being  to  all  intents  and  purposes 
then  resident  in  another  parish,  and  following  his  occupation  there. 

Lord  Neavbs. — I  am  of  the  same  opinion.  I  was  Lord  Ordinary  in  the  case  of 
Beattie ;  but  although  I  considered  it  a  nice  case  I  concurred  in  the  ultimate  judg- 
ment at  which  your  Lordships  arrived.  It  is  not  necessary,  however,  here  to  go  into 
nice  points  as  to  what  length  of  mere  absence  will  destroy  the  continuity  of  a  residence. 
I  think  that  occupancy  of  a  dwelling-house  by  a  man's  wife  and  family  [1036]  m^.v 
often  be  a  material  point  in  questions  of  residence.  Such  a  fact  will  form  prima  fade 
a  beginning  and  a  centre  of  residence,  and  how  far  or  how  long  the  husband  may  be 
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away  on  roving  and  wandering  employments,  returning  always  from  time  to  time 
to  his  home,  it  is  not  necessary  for  us  here  to  consider. 

But  what  makes  this  case  free  from  doubt  is  the  length  of  the  absence,  and  the 
fact  that  the  employment  and  personal  presence  of  this  man  in  other  parishes  were 
of  the  nature  of  residences  there.  He  was  not  coming  and  going,  but  was  settled 
and  working  in  a  parish,  no  doubt  on  short  engagements ;  but  if  these  engagements 
had  continued  on  the  same  terms,  and  for  a  suflScierit  period  of  time,  they  would 
have  given  him  a  settlement.  It  is  impossible  that  a  man  can  have  two  residences 
at  the  same  time.  The  residences  during  these  absences  mi^ht  have  ended  in  the 
acquisition  of  a  settlement ;  and  therefore  that  is  incompatible  with  holding  that 
he  was  at  the  same  time  acquiring  or  retaining  a  settlement  in  Kelton  by  residing 
there. 

Thb  Court  pronounced  the  following  interlocutor : — "  Advocate  the  cause ;  recall 
the  interlocutor  of  the  Sheriff  complained  of :  Find  that  the  defender  (respondept) 
has  failed  to  establish  that  the  pauper  William  M*Ewan  resided  continually  for  five 
years  in  the  parish  of  Kelton ;  therefore  repel  the  defences ;  decern  in  terms  of  the 
conclusions  of  the  summons,  and  find  the  pursuer  (advocator)  entitled  to  expenses^ 
both  in  this  Court  and  in  the  inferior  Court ;  and  remit,"  &c. 

W.  S.  Stuabt,  S.S,C.— Murray  &  Beith,  W.S,— Agents, 

[Approved,  Watson  i;.  Caie  &  Macdopald,  1878,  6  R.  202.] 


No.  178.  IV.  Macpherson,  1036.    11  July  1866.    1st  Div.— Lord  Kinloch,  U, 

Warren  Hastings  Sands  (Trustee  of  Lady  Maria  Rembertina  Keith,  and 

Lady  Catherine  Margaret  Keith),  Pursuer  and-  Real  Raiaer. 

Earl  of  Kintore  and  Ciphers  (Lockwood's  Trustees),  Claimants.— 

Gordon— A.  Blair, 

Adrian  William  Kj^th  Faloonp]R,  Clsimaxit.— Clark— Shand, 

Vesting — Liferent  and  Fee, — ^The  late  Ladies  Maria  and  Catherine  Keith,  in.  a 
testamentary  settlement,  directed  their  trustees  as  follows : — "  In  the  third  place,  we 
direct  and  appoint  our  trxistees  to  hold  the  sum  of  £6000  of  the  trust-means  and  estate 
hereby  conveyed,  for  the  purpose  of  paying  over  from  the  first  term  of  Whitsunday 
or  Martinmas  after  the  death  of  the  longest  Uver  of  us,  to  the  said  Lady  Mary  Keith, 
during  her  life,  the  yearly  interest  which  they  may  draw  for  the  said  sum  of  £6000, 
and  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  death  of  the  said  Lady 
Mary  Keith,  the  said  sum  of  £6000  shall  be  paid  over  by  our  said  trustees  to  the  said 
Honourable  William  Keith,  whom  failing,  to  his  children  equally  between  them,  share 
and  share  alike."  The  residue  of  the  trust-estate  was  bequeathed  to  the "  Hon.  William 
Keith,  his  heirs,  executors,  and  assignees.'' 

The  Hon.  William  Keith  predeceased  both  trusters.  The  survivor  of  the  two 
trusters  died  in  1851.  She  was  survived  by  Lady  Mary  Keith,  the  liferentrix,  and 
by  two  children  ol  the  Hon.  William  Keith,  one  of  whom  died  during  the  subsistence 
of  the  Uferent. 

In  a  competition  which  arose  after  the  death  of  the  liferentrix  between  the  surviving 
child  of  the  Hon.  William  Keith  and  the  representatives  of  the  other — held  (aff,  judg- 
ment of  Lord  Kinloch)  that  the  right  to  the  fee  of  the  provision  vested  in  the  -two 
children  at  the  death  of  the  surviving  truster^  and  was  not  postponed  till  the  death 
of  the  liferentrix.  . 

Hunter,  Blair,  &  Cowan,  W.S.-^-Gibsdn-Cbaig,  Dalzibl,  &  Brodies,  W.S.— 

Agents. 
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No.  179.  IV.  Macphkrson,    1037.    11   July  1866.    2d  Div.— Lord  Jcrm- 

woode,  R. 

John  Lindsay,  Inflpector  of  Bow,  Pursuer.— Watson. 

John  Mackenzie,  Inspector  of  Kilteam,  Defender.— Pypcr— If odfcciirie. 

Donald  Faichney,  Inspector  of  Strath,  Defender.— fforrfon— Ice. 

Poor-^etUement^Lunatic-^tatute  20  <&  21  Vict,  c.  71,— Hdd  that  the  continuity 
of  a  person's  industrial  residence  in  a  parish  had  not  been  interrupted  by  his  haTing 
been  confined  in  prison  for  a  few  days,  as  a  dangerous  lunatic,  under  warrant  of 
the  Sheriff,  and  treated  under  the  Lunacy  Act  as  a  pauper  lunatic. 

This  was  an  action  at  the  instance  of  the  inspector  of  poor  for  the  parish  of  Row 
against  the  inspectors  of  poor  for  the  parishes  of  Strath  and  Kilteam,  concluding  for 
the  advances  znade  to  a  pauper,  WiUiam  Eraser,  a  saddler,  who  had  become  chargeable 
on  Row,  against  Kilteam  as  the  parish  of  his  birth,  and  altematiyely  against  Strath 
as  the  parish  where  he  had  acquired  a  residential  settlement.  It  was  not  disputed 
that  the  pauper  had  continued  in  the  parish  of  Strath  for  five  years  from  1856  dovn- 
wards,  and  that  by  such  residence  he  had  acquired  an  industrial  settlement,  unless 
the  continuity  and  effect  of  the  residence  were  destroyed  by  what  had  occurred  in  July 
1860.  At  that  time,  while  residing  at  Broadford,  in  the  parish  of  Strath,  Fraser  was 
apprehended  as  a  dangerous  lunatic  at  the  instance  of  the  procurator-fiscal,  under 
the  85th  section  of  the  Lunacy  Act.  He  was  then  taken  to  Portree,  where  he  was 
brought  before  the  Sheriff,  who  committed  him  on  an  interim  warrant  to  the  jail  d 
Portree.  A  week  after  he  was  again  brought  before  the  Sheriff,  when,  haying 
recovered,  he  was  discharged.  The  expenses  of  the  apprehension,  incarceration,  and 
support  of  Fraser,  while  in  custody,  were  paid,  in  the  first  instance,  by  the  inspector 
of  Strath.  He  afterwards  obtained  repa3rment  from  the  inspector  of  Kilteam,  the 
parish  of  Eraser's  birth.  The  account,  which  amounted  to  £8,  9s.  Id,  included 
the  following  item : — "^  Paid  lunatic's  maintenance  in  gaol,  7s.' 

The  inspector  of  Kiltearn  pleaded ; — (2)  The  compukory  removal  of  Fraser  to 
Jail,  and  his  confinement  there,  in  July  1860,  was  matter  of  police,  for  the  safety  of 
the  public,  and  not  parochial  aid  received  or  apfdied  for  by  him,  which  could,  in  the 
sense  of  the  Poor-Law  Act,  interrupt  or  prevent  the  completion  of  his  residential  settle- 
ment in  the  parish  of  Strath. 

The  inspector  of  Strath  pleaded ; — (1)  The  alleged  residence  of  Fraser  in  the  parish 
of  Strath  not  having  been  residence  of  the  character  required  by  the  Act  8  &  9  Victoria, 
cap.  83,  he  did  not  thereby  acquire  a  residential  settlement  therein.  (2)  The  parochial 
reUef  received  by  Fraser  during  the  alleged  residence  in  Strath  prevented  the  aoqua- 
tion  of  a  settlement  in  that  parish  by  such  residence.  * 

*  The  following  sections  of  the  Lunacy  Act  (20  &  21  Vict.  c.  71)  were  referred 
to:— 

"77.  The  expense  incurred  by  any  superintendent  of  any  asylum,  or  by  any  other 
party,  for  or  in  relation  to  the  examination,  removal,  and  maintenance  of  any  lunatic, 
shall  be  defrayed  out  of  the  estate  of  such  lunatic,  or  if  such  lunatic  has  no  adequate 
estate,  and  if  such  expense  shall  not  be  borne  by  the  relations  of  such  lunatic,  then 
the  lunatic  shall  be  treated  as  a  pauper  lunatic,  and  such  expense  shall  be  defrayed 
by  the  parish  of  the  settlement  of  such  lunatic,  and  the  superintendent  or  other  piuty 
disbursing  such  expense  shall  be  entitled  to  recover  the  same  from  or  out  of  the  parties 
or  estate  Uable  to  aefray  the  same  as  aforesaid. 

*"  78.  If  the  parish  of  the  settlement  of  any  such  pauper  lunatic  cannot  be  ascer- 
tained, and  if  the  lunatic  has  no  means  of  de&aying  the  expense  of  his  maintenanoci 
nor  any  relations  who  can  be  made  Uable  for  the  same,  the  expenses  attending  the 
taking  and  sending  such  lunatic,  and  of  his  maintenance  in  the  district  asylum,  shall 
be  defrayed  by  the  parish  in  and  from  which  he  was  taken  and  sent,  but  with  recourse, 
nevertheless,  to  such  parish,  at  any  time  when  it  shall  appear  that  such  expenses  are 
legally  chargeable  to  any  other  party  or  parish,  against  such  party  or  parish,  and 
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[1038]  The  Lord  Ordinary  allowed  parties  a  proof,  and  on  March  20,  1866,  pro- . 
nounced  this  interlocutor : — "  Knds,  in  point  of  fact,  Ist,  That  the  pauper  William 
Fraser,  to  whose  maintenance  and  support,  and  charges  and  expenses  connected  there- 
with, the  present  action  relates,  was  bom  in  the  parish  of  Kiltearn,  is  now  upwards 
of  forty-five  years  of  age,  and  has  a  wife  and  family,  as  stated  in  the  record ;  2d,  That 
the  said  William  Fraser  is  a  saddler  by  profession,  and  that  he  had  a  continuous  in- 
dustrial residence  within  the  parish  of  Strath,  of  which  the  defender,  Donald  Faichney, 
is  the  inspector,  for  a  period  of  upwards  of  five  years  from  the  month  of  February 
1856,  during  which  period  of  five  years  he  supported  himself,  his  wife,  and  family ; 
3d,  That  in  or  about  the  month  of  July  1860  the  said  William  Fraser,  while  so  resident 
in  the  parish  of  Strath,  was  placed  in  confinement  for  a  few  days,  under  warrant  of 
the  Sheriff,  as  a  dangerous  lunatic,  and  certain  expenses  connected  with  his  apprehen- 
sion and  of  his  maintenance,  while  he  was  in  confinement  imder  the  said  warrant, 
were,  as  stated  on  the  record,  in  the  first  instance,  paid  by  the  inspector  of  the  said 
parish  of  Strath,  who  thereafter  claimed  and  received  payment  thereof  from  the  parish 
of  Kiltearn;  4th,  Tliat  since  the  said  William  Fraser  left  the  parish  of  Strath  lie  has  never 
acquired  by  residence  a  settlement  in  any  other  parish :  And  fijids,  as  matter  of  law, 
that  the  pa3rment  made  by  the  inspector  of  Strath,  in  connection  with  the  apprehension 
and  confinement  of  Fraser,  as  above  found,  did  not  constitute  parochial  relief  in  the 
sense  of  the  76th  section  of  the  Poor-Jjaw  Act,  so  as  to  operate  an  interruption  to  the 
acquisition  of  a  settlement  by  the  said  William  Fraser,  and,  consequently,  that  he 
acquired  a  settlement  by  industrial  residence  in  the  said  parish  of  Strath,  and  that 
the  said  parish  is  bound  now  to  relieve  the  parish  of  Row  of  his  support ;  and  with 
reference  to  the  above  findings,  assoilzies  the  defender,  the  inspector  of  poor  of  the 
parish  of  Ealtearn,  from  the  conclusions  of  the  summons ;  and  finds,  decerns,  and 
declares,  in  terms  of  the  conclusions  of  the  summons,  against  the  inspector  of  poor 
of  the  parish  of  Strath :  Finds  the  said  inspector  of  Strath  liable  in  the  expenses  of 
process,  of  which  allows  an  account  to  be  lodged,"  &c.* 

[1039]  The  inspector  of  Strath  reclaimed,  and  argued  that  the  payment  on  Fraser's 

who  or  which  shall  be  liable  also  in  interest  and  expenses :  .  .  .  Pro-[1038]-vided 
always,  that  the  parish  of  settlement  shall  not  in  any  case  be  liable  in  repayment  of 
the  expenses  incurred  in  relation  to  any  lunatic  as  aforesaid,  unless  written  notice 
shall  have  been  given  by  the  parish  or  party  disbursing  the  same  to  the  parochial 
board  of  the  parish  of  settlement,  and  shall  then  only  be  liable  for  the  expenses  incurred 
subsequent  to  such  notice,  and  for  the  year  preceding." 

The  terms  of  section  85  of  this  Act,  of  section  76  of  the  Poor-Law  Amendment 
Act,  1845,  are  given  in  the  opinion  of  the  Lord  Justice-Clerk. 

*  "Note. — ^The  question  raised  in  this  process  is,  in  point  of  principle,  of  considerable 
importance ;  but  it  appears  to  the  Lord  Ordinary  that  it  has  been  successfully  shewn, 
on  the  part  of  the  parish  of  Kiltearn,  that  the  pajrment  made  by  the  inspector  of  Strath, 
on  account  of  certain  expenses  attending  the  confinement  and  detention  of  Fraser 
in  the  jail  at  Portree  as  a  ainatic,  was  not  a  payment  having  the  character  of  parochial 
relief  in  the  sense  of  the  Poor-Law  Statute.  The  78th  section  of  the  20th  &  21st 
Vict.  cap.  71,  relating  to  lunatics,  lays  the  burden,  in  the  first  instance,  of  defraying 
the  expense  of  maintaining  a  pauper  lunatic,  upon  the  parish  in  which  such  lunatic 
may  have  been  committed,  and  such  expenses  may,  under  the  77th  section  of  that 
statute,  be  recovered  from  the  parish  of  the  settlement  of  the  lunatic,  even  although 
such  lunatic  be  ultimately  ascertained  not  to  be  a  pauper.  Consequently,  in  the  sense 
of  law,  the  inspector  of  the  parish  of  Strath  was  bound  to  yield  obedience  to  the  demand 
made  upon  him  by  the  procurator-fiscal  to  make  payment  to  him  of  the  account,  No, 
32  of  process,  independent  altogether  of  the  fact  whether  or  not  the  said  William  Fraser 
was  or  was  not  then  a  pauper ;  and  although  it  is  true  that  the  inspector  of  Strath 
made  a  successful  demand  for  repajmient  of  the  expenses  incurred  by  him  from  the 
parish  of  Kiltearn,  as  that  of  Fraser*s  settlement,  the  fact  cannot,  it  is  thought,  attach 
the  legal  character  of  parochial  relief  to  the  sum  given,  or  that  of  a  pauper  to  the 
individual  for  whose  benefit  it  [1039]  was  paid,  so  as  to  free  the  party  or  parish  making 
the  payment  from  Uability  which  would  otherwise  have  attached,  if  in  point  of  fact 
the  latter  was  not  a  pauper,  and  was,  as  seems  to  be  here  clearly  proved,  capable  of 
supporting, as  he  actually  did  support  by  his  own  industry,  himself  and  his  family,  during 
the  whole  period  of  his  five  years*  residence  within  the  parish  of  Strath." 
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behalf,  in  connection  with  his  incarceration  as  a  lunatic  in  I860,  was  a  giving  of  rdief 
in  terms  of  the  76th  section  of  the  Poor-Jjaw  Amendment  Act.  * 

Argued  for  the  inspector  of  Kilteam ; — ^The  Lunacy  Act  merely  provides  that  a 
party  in  the  position  of  Fraser  shall  be  treated  as  a  pauper  lunatic,  but  it  does  not  mske 
nimone. 

Lord  Justice-Clerk. — We  are  all  of  opinion  that  the  interlocutor  of  the  Lord 
Ordinary  is  quite  well  founded.  It  is  not  disputed  that  William  Fraser  had  a  con- 
tinuous residence  in  the  parish  of  Strath  for  more  than  five  years  downwards  from 
February  1856,  and  that  residence  was  industrial  in  its  general  character,  and  suffi- 
cient to  give  him  a  settlement  in  the  parish  of  Strath,  unless  the  continuity  and  effect 
of  the  residence  was  broken  by  Fraser  having  received  or  applied  for  parochial  relief 
within  the  meaning  of  the  76th  section  of  the  Poor-Law  Act  in  the  month  of  July  1860. 
The  words  of  the  76th  section  of  the  statute  are  material : — "  From  and  after  the 
passing  of  this  Act  no  person  shall  be  held  to  have  acquired  a  settlement  in  any  parish 
or  combination  by  residence  therein,  unless  such  person  shall  have  resided  for  fire 
years  continuously  in  such  parish  or  combination,  and  shall  have  maintained  himsdf 
without  having  recourse  to  common  begging,  either  by  himself  or  his  family,  and  without 
having  recmved  or  applied  for  parochialrelief." 

What  was  the  parochial  relief  said  to  have  been  given  to  Fraser  in  July  18601 
He  was  apprehendea  by  a  Sheriff-officer  at  Broadford,  in  the  parish  of  Strath,  and  taken 
to  Portree,  a  place  at  a  considerable  distance,  and  there  brought  before  the  Sheriff  ss  a 
dangerous  lunatic  at  large.  He  was  committed  by  the  Sheriff  on  an  interim  warrant 
to  the  jail  of  Portree,  and  a  week  afterwards  he  was  brought  before  the  Sheriff  again, 
in  order  that  the  Sheriff  might  determine  whether  he  shoidd  be  remitted  to  an  asylum 
as  a  dangerous  lunatic,  or  set  at  liberty,  and  he  was  then  liberated  as  not  answering 
that  description.  It  appears  to  me  a  most  extraordinary  name  to  give  to  this  proceed- 
ing to  speak  of  it  as  the  affording  of  parochial  rehef ,  or  any  relief ;  indeed,  it  seems  to 
savour  more  of  oppression  than  rdief. 

But  it  may  be  necessary  not  to  rest  satisfied  with  this  prima  facie  view  of  the  sub- 
ject, but  to  consider  under  what  statutory  authority  these  proceedings  were  takoi. 
in  order  to  ascertain  whether,  by  force  of  the  words  of  the  enactment,  such  proceed- 
ings can  be  construed  as  the  giving  of  parochial  relief.  The  application  was  made 
under  the  85th  section  of  the  Lunacy  Act.  Now,  in  what  position  was  the  man  prior 
to  that  application  ?  As  far  as  we  can  see  from  the  facts  Defore  us,  he  had  been  im- 
mediately Wore  pursuing  the  trade  of  a  saddler,  in  the  parish  of  Strath.  He  wis 
not  in  a  state  of  destitution,  and  had  neither  applied  for  nor  received  parochial  nM 
in  the  parish  of  Strath.  He  was  apprehended  because  he  had  been  attacked  by  insamtj, 
and  was  in  a  dangerous  condition,  and  was  taken  to  Portree,  and  brought  Tbefore  the 
Sheriff,  under  this  S5th  section.  Now,  what  is  the  Sheriff  directed  in  these  circum- 
stances to  do  ?  Having  the  man  brought  before  him  at  the  instance  of  the  procurator 
fiscal,  with  a  certificate  from  a  medical  person  bearing  that  the  man  is  a  lunatic, 
dangerous,  or  threatening  to  become  dangerous,  the  Sheriff  is  directed  "  forthwith  to 
commit  such  lunatic  to  some  place  of  safe  custody,  and  the  Sheriff  shall  thereupon 
direct  notice  to  be  given  in  some  newspaper  circulated  within  the  county  of  such  commit- 
ment, and  such  further  notice  as  he  shall  think  fit,  and  that  it  is  intended  to  inquire 
into  the  condition  of  such  lunatic  on  an  early  day  to  be  named ;  and  the  Sheriff  shall 
accordingly  proceed  to  take  evidence  of  the  condition  of  such  lunatic,  and  upon  being 
satisfied  that  he  is  a  lunatic,  and  threatening  to  be  dangerous,  he  shall  commit  the 
lunatic  to  any  puUic,  private,  or  district  asylum ;  and  in  case  there  shall  be  no  such 
asylum  within  the  jurisdiction  of  the  Sheriff,  he  shall  commit  the  lunatic  to  som£ 
[1040]  such  asylum  of  an  adjoining  county;  and  an  order,  such  as  is  hereinbefore 
prescribed,  shall  be  granted  by  the  Sheriff  in  respect  of  every  such  commitment ;  and 
the  person  or  the  parish  liable  in  the  maintenance  of  such  lunatic  shall  be  liable  for 
the  expense  of  apprehending,  and  of  keeping  and  maintaining  such  lunatic  in  such 
asylum." 

There  are  two  or  three  things  material  to  be  observed  in  construing  this  clause 
of  the  Act.  In  the  first  place,  it  is  not  a  clause  confined  to  pauper  lunatics,  or  to  poor 
lunatics,  but  applies  to  rich  and  poor  alike, — ^to  every  lunatic  who  becomes  dangerous, 
or  is  threatening  to  be  so.    The  first  thing  which  the  Sheriff  is  to  do  is,  on  satisfying 

*  Johnston  v.  Black  and  Johnston,  13th  July  1859,  21  D,  1293. 
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himself  that  there  is  a  jjrima  facie  case  of  dangerous  hinacy,  to  commit  the  party  to  safe 
keeping  in  the  meantime,  and  thereafter,  on  more  full  investigation,  if  he  is  satisfied 
that  the  result  of  the  evidence  led  is  to  shew  that  the  party  is  a  dangerous  lunatic,  he  is 
bound  to  send  him  to  an  asylum,  and  nowhere  else ;  and  that  being  done,  the  persons 
who  are  liable  for  the  maintenance  of  the  lunatic,  if  he  be  above  the  condition  of  a 
pauper,  or  the  parish  which  is  bound  for  his  maintenance,  if  he  be  a  pauper,  or  if  there 
are  no  other  accessible  means  for  his  maintenance,  must  pay  the  costs  which  have  been 
incurred  by  these  proceedings.  Whether,  under  any  circumstances  whatever,  such 
expenses  could  be  regarded  as  parochial  relief  under  the  76th  section  of  the  Poor-Law 
Act,  I  give  no  opinion.  But  I  am  clear  that  the  expenses  in  this  case  are  not  parochial 
relief,  in  whole  or  in  part.  They  consist  of  the  expense  of  proceedings  before  the  Sheriff, 
with  a  view  to  committing  this  man  to  a  lunatic  asylum  as  a  dangerous  lunatic,  and 
these  proceeding  have  wholly  failed,  for  instead  of  the  man  being  sent  to  a  lunatic 
asylum,  he  was  liberated,  and  sent  back  to  his  family. 

A  very  important  question,  with  which  we  do  not  require  to  deal  now,  may  occur, 
whether  a  person  against  whom  such  abortive  proceedings  have  been  taken,  and  who 
is  in  a  condition  to  pay,  is  bound  to  pay  the  expenses  which  have  been  incurred  in 
.  such  proceedings.  On  that  I  give  no  opinion ;  but  it  is  a  complete  fallacy  in  the 
present  argument  to  assume  that  such  expenses  are  parochial  relief  in  any  sense  of 
the  phrase. 

But  it  is  further  said,  that  there  was  not  only  the  expense  of  these  proceedings, 
but  that  there  was  also  a  sum  of  7s.  disbursed  for  maintaining  this  party  while  he 
was  in  prison  awaiting  the  Sherifi^'s  order.  But  by  whom  was  that  sum  expended  1 
By  the  procurator-fiscal,  for  the  public  interest,  who  thought  it  necessary  that  the 
alleged  lunatic  should  be  detained  in  prison  until  there  was  an  opportunity  of  bringing 
him  before  the  Sheriff  with  evidence  to  enable  the  Sheriff  to  decide  whether  he  should 
be  sent  to  a  lunatic  asylum  as  a  dangerous  lunatic.  I  do  not  know  that  a  person  who 
is  in  a  state  of  lunacy,  and  confined  in  jail  to  await  the  order  of  the  Sheriff  pending  a 
judicial  inquiry,  has  any  choice  whether  he  shall  receive  such  relief.  He  is  not  in  a 
state  of  mind  to  make  the  choice ;  and  to  say  that  a  man  who  is  taken  from  liis  family 
and  placed  in  jail,  and  supported  while  there,  necessarily  thereby  receives  parochial 
relief,  although  in  the  place  from  which  he  was  taken  he  was  in  the  pursuit  of  an  in- 
dependent occupation,  and  supporting  himself,  appears  to  me  a  very  wild  contention. 
I  do  not  think  that  the  7s.,  although  it  stood  alone,  could  be  called  parochial  relief  in  the 
sense  of  the  Poor-Law  Act. 

It  is  a  great  fallacy  to  suppose  that  because  the  parochial  board  of  the  parish  where 
a  dangerous  lunatic  is  apprehended,  or  the  parochial  hoard  of  the  parish  of  his  settlement, 
is  bound  to  reimburse  the  procurator-fiscal  of  the  costs  to  which  he  has  been  put,  the 
lunatic  is  thereby  necessarily  reduced  to  the  condition  of  a  pauper.  It  does  not  follow 
that  because  the  Legislature  has  thought  fit  to  say  in  the  77th  section  of  the  Lunacy 
Act,  that  when  the  expense  incurred  in  relation  to  the  examination,  removal,  and 
maintenance  of  a  lunatic  cannot  be  recovered  out  of  his  estate,  or  from  his  relations, 
he  shall  be  treated  as  a  pauper  lunatic,  in  other  words,  that  he  shall  be  treated  as  if  he 
were  a  pauper  lunatic, — that  the  lunatic  thereby  becomes  a  pauper.  On  the  contrary, 
it  is  assumed  in  the  Act  that  he  may  turn  out  to  be  the  reverse  of  a  pauper,  and  have 
an  estate  of  his  own,  or  have  relations  who  are  bound  and  able  to  support  him. 

The  whole  contention  of  the  iparish  of  Strath  appears  to  me  to  involve  a  complete 
misunderstanding  of  the  clause  of  the  Lunacy  Act,  and  nothing  could  be  more  strongly 
confirmatory  of  that  supposition  than  the  notice  to  the  parish  of  Kiltearn  as  [1041]  the 
parish  of  Fraser*s  birth  settlement.  The  inspector  of  the  parish  of  Strath  gave  notice 
that  he  had  paid  these  expenses  to  the  procurator-fiscal,  and  his  notice  bore  to  be  given 
under  the  Poor-Law  Amendment  Act.  But  that  Act  does  not,  any  more  than  the 
common  law,  authorise  payment  of  these  expenses.  It  is  the  78th  section  of  the  Lunacy 
Act,  and  not  the  Poor-Law  Act,  which  requires  the  parish  to  give  notice,  and  makes  the 
notice  within  a  particular  time  a  condition  of  the  right  to  recover  the  expenses.  The 
parish  of  Strath  seems  to  have  imagined  that  they  were  deaUng  with  an  ordinary  case 
of  parochial  relief  under  the  Poor-I^aw  Act,  while  in  fact  they  had  complied  with  the 
provisions  of  the  Lunacy  Act,  under  which  alone  the  notice  fell  to  be  given. 

On  the  whole  matter,  and  without  going  further  into  it,  I  think  the  Lord  Ordi- 
nary has  taken  the  correct  view,  and  that  his  interlocutor  ought  to  be  adhered  to. 

The  other  Judges  concurred. 
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This  interlocutor  was  pronounced  : — **  Refuse  said  note,  and  adhere  to  the  inter- 
locutor reclaimed  against,  with  additional  expenses,"  &c. 

Mackenzie  &  Fraser,  W.S.— Tawse  &  Bonar,  W.S.— Hamilton  & 
KiNNEAR,   W.S.— Agents. 


No.  180.  IV.  Macpherson,   1041.     11  July  18C6.     2d  Div.— Sheriff  of 

Lanarkshire,  R. 

Glasgow  Gas-Light  Company,  Advocators.— jSoi.-(j(>n.  Yonng-^MackenzU, 
Glasgow  Working  Men's  Total  Abstinence  Society,  ttespondents.- 

GordonSoott, 

Process — Sheriff — Interlocutor — Findings. — An  interlocutor  of  a  Sheriff,  disposing  of 
a  case  in  which  a  proof  had  heen  led,  contained  no  findings  in  fact.  The  Court 
remitted  to  the  Sheriff  to  recall  the  interlocutor,  and  to  pronounce  one  in  the  form 
prescribed  by  the  Act  of  Sederunt  of  15th  February  1851. 

This  was  an  advocation  from  the  Sheriff-court  of  Glasgow  of  a  petition  at  the 
instance  of  the  Glasgow  Working  Men's  Total  Abstinence  Society  to  have  the  Glasgow 
Gas-Light  Company  interdicted  from  cutting  off  the  supply  of  gas  to  the  petitioner's 
premises. 

A  proof  was  led  in  the  Sheriff-court 

The  Sheriff-substitute  refused  the  interdict.  Upon  appeal  the  Sheriff-depute 
pronounced  this  interlocutor: — "Glasgow,  15th  November  1865. — Having  heard 
parties'  procurators  at  great  length  under  the  pursuers'  appeal  upon  the  interlocutor 
appealed  against,  proof  adduced,  and  the  whole  process,  for  the  reasons  stated  in  the 
following  note,  alters  the  interhxjutor  complained  of  :  Finds  that,  in  the  proved  circum- 
stances of  the  present  case,  the  defenders,  the  Glasgow  Gas-Light  Company,  have  nu 
right  either  at  common  law,  or  under  any  of  their  statutes,  to  cut  off  the  supply  (f 
gas  furnished  by  them  to  the  pursuers,  and  thereby  throw  their  premises  into  total 
darkness :  Therefore  repels  the  defences,  grants  interdict  in  terms  of  the  prayer  d 
the  petition  :  Finds  the  pursuers  entitled  to  expenses,  to  be  taxed  on  the  lowest  scale ; 
allows  an  account  thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax  the  same  and 
report ;  reserving  all  claim  competent  and  right  of  action  to  the  defenders  against 
the  present  pursuers  for  the  gas  actually  consumed  and  not  paid  for,  and  to  them  their 
defences  as  accords,  and  decerns."  A  note  was  appended  to  this  interlocutor. 
The  Glasgow  Gas-Light  Company  presented  a  note  of  advocation. 
When  the  advocation  came  on  for  hearing,  the  Court  were  of  opinion  that  thej 
could  not  proceed  with  the  case,  as  the  Sheriff's  interlocutor  contained  no  findiiifs 
in  fact,  which  were  required  bv  the  Act  of  Sederunt  of  15th  February  1851. 

The  Court  pronounced  tnis  interlocutor : — **  In  respect  the  Sheriff  in  the  inter- 
locutor complained  of  has  failed  to  comply  with  the  provisions  of  the  Act  of  Sederunt 
of  15th  February  1851,  remit  to  the  Sheriff  to  recall  the  said  interlocutor,  and  toprf- 
nounce  an  interlocutor  on  the  petitioners'  appeal  against  the  interlocutor  of  the  Sherifi- 
substitute  in  the  form  prescribed  by  the  said  Act  of  Sederunt." 

A.  (}.  R.  &  W.  Ellis,  W.S.— D.  Crawfx)rd,  S.S.C— Agents. 
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No.  181.  IV.  Macpherson,  1042.     12  July  1866.     Ist  Div.— Lord  Ormidale,  C. 

DuGALD  Blue,  Pursuer.— jSoZ.-G^en.  Yomig— Burnet. 

John  Pollock  and  Others  (Trustees  for  the  West  Kilbride  Free  Gai-deners 

Society),  Defenders, ^Millar —Clark. 

Reparation — Friendly  Society — Liability  of  Society's  Funds, — Held  (rev,  judgment 
of  Lord  Ormidale)  that  the  funds  of  a  friendly  society  were  liable  in  damages  to  a 
member  for  a  wrong  done  to  him  through  violation  of  the  society's  rules  by  its 
ofHce-bearers. 

The  West  Kilbride  Free  Gardeners'  Society  was  instituted  in  the  year  1829,  as  a 
friendly  society,  for  the  purpose  of  raising  a  fund  for  the  mutual  benefit  and  support 
of  its  members  during  sickness  or  inability  to  pursue  their  respective  employments ; 
and,  in  the  event  of  death,  for  the  purpose  of  contributing  towards  the  funeral 
expenses  of  its  members.  Dugald  Blue  became  a  member  of  the  society  at  its  institu- 
tion. He  paid  his  entry-money,  and  all  the  payments  exigible  from  him,  as  a  member, 
under  the  rules  of  the  society.  By  the  rules  of  the  society,  certified  to  be  in  con- 
formity with  law  by  the  registrar  of  friendly  societies  in  Scotland,  it  is  provided 
(article  20)  that  the  allowance  to  a  sick  member  shall  be  6s.  each  week,  if  bedfast,  and 
4s.  each  week,  if  walking  about.  By  article  18  it  is  provided  that  no  member  shall 
receive  any  benefit  from  the  society  until  he  has  been  full  five  years  a  member,  and  has 
paid  up  all  arrears ;  and  that  "  if  any  member  bring  trouble  upon  himself  by  irregular 
practices  of  any  kind,  he  shall,  upon  the  same  being  proved  against  him,  be  excluded 
from  the  benefit  of  the  society  auring  the  continuance  of  such  trouble ;  and  if  any 
person  be  found  pursuing  his  ordinary  employment,  or  tippling  or  intoxicated,  or 
out  of  his  house  after  ten  o'clock  at  night,  while  on  the  sick  list,  for  any  of  these  or 
similar  offences  he  shall  be  suspended  from  all  present  benefit,  until  such  time  as  the 
committee  take  his  case  into  consideration,  which  they  are  hereby  bound  to  do  within 
eight  days."  By  article  26  it  is  provided  that  "  whatever  may  be  the  decision  of  the 
society,  or  their  committee,  it  shall  be  final,  unless  appealed  against ;  and  if  any  person 
consider  himself  aggrieved  by  the  decision  of  the  committee,  he  may  refer  it  to  the 
first  quarterly  meeting;  and  should  any  dispute  still  exist  between  the  society,  or 
any  person  acting  under  them,  and  any  individual  member  thereof,  the  same  shall 
be  decided  by  arbitration,  in  terms  of  the  27th  section  of  the  Friendly  Society  Act, 
10th  Greorge  IV.  c.  56,  videlicet,  the  matter  shall  be  referred  to  three  arbiters,  balloted 
from  the  list  appointed  for  that  purpose  by  the  society,  and  whose  names  shall  be 
entered  in  the  society's  books, — to  be  balloted  for  in  the  following  manner : — ^The 
whole  of  the  names  entered  for  that  purpose  shall  be  written  down  individually  on 
small  slijw  of  paper,  and  put  into  a  ballot  box,  and  the  preses,  in  presence  of  the  society 
or  committee,  shall  draw  three  of  these  papers,  and  the  persons  whose  names  are  thereon 
shall  be  considered  arbiters,  who  shall  finally  decide  tne  dispute.  In  all  cases  of  arbi- 
tration each  party  to  pay  the  half  of  the  expense."  A  list  of  arbitrators  was  accord- 
ingly, some  years  ago,  appointed  by  the  society,  whose  names  were  duly  entered  in 
the  society's  books.  By  the  Friendly  Societies  Act,  18  &  19  Victoria,  cap.  63,  sect  40, 
it  is  enacted  that  "  every  dispute  between  any  member  or  members  of  any  society 
established  under  this  Act  or  any  of  the  Acts  hereby  repealed,  or  any  person  claiming 
through  or  under  a  member  or  under  the  rules  of  such  society  and  the  trustee,  treasurer, 
or  other  officer,  or  the  committee  thereof,  shall  be  decided  in  manner  directed  by  the 
rules  of  the  society,  and  the  decision  so  made  shall  be  binding  and  conclusive  on  all 
parties,  without  appeal."  In  the  year  1861  Dugald  Blue,  who  is  now  in  the  seventy- 
seventh  year  of  his  age,  having  become  unable,  by  reason  of  old  age  and  bodily  in- 
firmity, to  pursue  his  employment,  applied  for  and  obtained  admission  to  the  benefits 
of  the  society.  He  was  then  placed  upon  the  roll  of  "  ali-[1043]-inenters*''  with  a  weekly 
allowance  of  4s.,  being  the  allowance  under  the  rules  to  alimenters,  if  walking  about. 
The  weekly  allowance  of  48.  which  had  been  granted  to  Blue  in  1861  was  stopped  in 
June  1864,  when,  as  he  was  then  informed,  the  committee  expelled  him  from  the 
society.  The  pretence  upon  which  the  pursuer  was  so  expelled  by  the  committee 
was  that  he  had  broken  article  18th  of  the  rules  of  the  society,  **  it  having  been  proven 
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to  the  satisfaction  of  the  committee  that  he  was  intoxicated  on  the  17th  of  June  18G4,' 
three  days  before  the  date  of  his  expulsion. 

Blue  thereupon  raised  this  action  against  the  president,  treasurer,  and  clerk  of 
the  society,  *"  and  as  such  trustees  for  said  society,  and  authorised  to  sue  and  be  sued 
on  behalf  thereof,"  concluding  for  damages.  He  averred; — (ConA  8)  **Thc  pursuer 
is  not  aware  of  the  evidence  on  which  the  committee  of  the  society  proceeded  in  ex- 
pelling him.  It  is  not  true  that  he  waa  intoxicated  on  the  day  referred  to.  He  was 
not  cited  to  appear  when  the  evidence  against  him  was  adduced,  and  he  had  no  oppcr- 
tunily  whatever  of  defending  himself  against  the  charge,  or  of  adducing  evidence, 
which  he  could  easily  have  done,  of  its  falsehood.  In  fact  he  had  no  intimation  what- 
ever that  there  was  any  charge  against  him  tmlil  after  his  expulsion  took  place." 
(Cond.  9)  "The  pursuer  having  heard  of  the  resolution  of  the  committee  expelling 
him  from  the  society,  appealed  in  terms  of  the  rules  to  the  next  quarterly  meeting 
of  the  society,  which  was  held  on  Friday  the  15th  July  1864.  This  he  did  by  means 
of  a  letter  addressed  to  the  then  president,  Mr.  Robert  Dunn,  but  nothing  was  done 
in  the  matter  at  that  meeting,  at  least  no  resolution  on  the  subject  was  commimicated 
to  the  pursuer."  (Cond  10)  "  Having  failed  in  obtaining  redress  by  appeal  to  the 
quarterly  meeting,  the  pursuer  thereupon  resorted  to  the  next  remedy  provided  for 
by  the  rules,,  and  wrote  to  the  president,  requesting  that  the  question  betwixt  him 
and  the  society  as  to  the  discontinuance  of  his  allowance  should  be  referred  to  arbiters. 
The  president  promised  to  lay  the  letter  before  the  committee,  and  afterwards  informed 
the  pursuer  verbally  that  his  letter  had  been  considered  by  the  committee,  and  that 
they  declined  to  acxM^e  to  his  proposal  of  an  arbitration." 

The  defenders  pleaded,  inter  alia ; — (1)  The  averments  of  the  pursuer  are  Irrelevant 
and  insufficient  as  grounds  of  action,  and  the  defenders  should  be  assoilzied,  or  the 
action  dismissed.  (2)  The  decision  of  the  society  complained  of  by  the  pursuer 
having  been  pronounced  in  terms  of  a  previous  decision,  in  which  the  pursuer 
acquiesced,  the  rule  of  the  society  relative  to  arbitratioil  was  inapplicable  to  his 
case,  and  the  grounds  of  action  are  unfounded.  (3)  The  pursuer  having  violated 
the  rules  of  the  society,  and  the  decision  complained  of  having  been  properly  pronounced, 
and  being  in  the  circumstances  final  and  conclusive,  the  present  action  is  unfounded. 
(5)  Even  on  the  assumption  that  the  decision  complained  of  was  erroneous,  damages 
are  not  recoverable  from  the  society,  all  which  could  be  awarded  in  a  question  with 
the  society  being  the  pursuer's  restoration  to  his  former  position  as  a  member,  with 
its  accompan3nng  benefits,  and  therefore  absolvitor  from  the  conclusions  of  the  action 
should  be  pronounced. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  this  action,  bring 
one  for  danmges  in  respect  of  alleged  wrongous  acts  of  certain  persons,  office-bearers 
and  in  the  management  of  the  affairs  of  the  friendly  society  in  question,  committed 
in  breach  of  their  duty  and  abuse  of  their  powers,  is  not  maintainable  as  directed  against 
the  defenders  as  trustees  of  and  as  representing  said  society :  Therefore  to  that  extent 
and  effect  sustains  the  first  and  fifth  pleas  in  law  for  the  defenders,  assoilzies  them  from 
the  conclusions  of  the  action  as  laid,  and  decerns  :  Knds  the  pursuer  liable  in  expenses 
of  process  to  the  defenders,"  &c.* 

*  "  Note. — ^The  pursuer's  ground  of  action  amounts  to  this,  that  he  haa  been 
[1044]  expelled  from  the  frienmy  society  in  question,  and  has  consequently  sustained 
loss  and  damage  by  being  deprived  of  the  allowances  which  he  would  have  been  entitled 
to  as  a  member  of  the  society.  It  is  not  distinctly  averred,  however,  that  the  sodetv 
itself,  or  its  members  generally,  were  implicated  in  the  alleged  wrongous  acta  whicl 
led  to  this  result.  On  the  contrary,  the  pursuer  avers  (conds.  7  and  8)  that  he  was 
iniproperly  expelled,  not  by  the  society  at  any  meeting  of  its  members,  but  by  a  com- 
mittee ;  that  (cond.  9)  he  appealed,  without  effect,  by  letter  to  Mr.  Bobert  Dunn,  the 
president  of  the  society,  to  its  next  quarterly  meeting,  but  whether  this  letter  was 
ever  submitted  by  Mr.  Dunn  to  the  society  or  any  meeting  thereof,  is  not  said ;  that 
(cond.  10)  he  then  wrote,  also  without  effect,  to  the  president  demanding  an  arla- 
tration,  but  does  not  state  that  the  society  was  cognisant  of  the  demand ;  and,  finally, 
that  (conds.  11,  12,  and  13)  some  correspondence  took  jJace,  having  for  its  object 
to  obtain  redress,  betwixt  his  agent  on  the  one  hand,  and  Nlr.  Dunn  and  the  committee 
on  the  other,  but  even  this  correspondence  is  not  said  to  have  been  laid  before  the 
society. 
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[1044]  The  pursuer  reclaimed,  and  argued; — He  was  improperly  and  illegally 
expelled.  He  was  entitled  to  have  the  matter  referred  to  arbitration,  and  the  refusal 
of  the  society  to  enter  into  an  arUtration  was  a  breach  of  contract.  The  refusal  was 
the  act  of  the  society,  through  its  committee,  which  had  authority  to  manage  the  whole 
business  of  the  society.  No  doubt  the  pursuer  might  have  brought  a  reduction  of 
the  minute  expelling  him,  and  obtained  specific  implement,  but  that  was  not  his  only 
remedy.  This  is  not  an  action  for  being  improperly  accused  of  drunkenness,  which 
might  not  have  been  competently  directed  against  the  society.  The  cases  of  Eoss  v. 
Hoot's  Hosptal,  and  Findlater  v.  Duncan,  do  not  apply.  "^  In  the  first,  the  fund 
was  a  charitable  one,  and  in  the  other  it  was  a  statutory  one.  Moreover,  doubt  has 
been  thrown  on  the  doctrine  laid  down  in  Findlater's  case.f  This  is  just  the  case  of 
a  private  mutual  insurance  company,  who  are  liable  in  damages  for  breach  of  contract. 

Argued  for  defenders ; — The  action  is  not  relevant.  No  member  of  the  society 
is  entitled,  under  the  rules,  to  obtain  an  arbitration,  unless  he  has  first  exhausted  the 
remedy  of  appeal  to  the  quarterly  meeting.  The  pursuer  does  not  say  that  he  lodged 
an  appeal.  All  he  says  is,  that  he  wrote  [1045]  &  letter  to  the  president,  but  it  is  not 
said  that  the  letter  was  laid  before  the  society.  But  the  expulsion  was  not  the  act  of 
the  society ;  it  was  the  act  of  the  committee,  and  the  funds  of  the  society  cannot  be 
xaade  responsible  for  the  illegal  acts  of  some  of  the  members. 

At  advising, — 

Lord  FRBSoE^arr. — The  pursuer  says,  that  he,  having  been  a  member  of  this  asso- 
ciation, was  erroneously  expelled  on  an  allegation  of  his  having  been  intoxicated,  and 
he  says  that  that  was  not  the  fact ;  that  he  appealed  against  that  decision  by  a  letter 
addressed  to  the  president ;  that  the  society  did  not  deal  with  that  letter,  and  that, 
by  the  rules  of  the  society,  he  was  entitled  to  have  his  case  decided  by  a  judgment  oi 
arbiteis,  and  that  was  also  refused ;  and  he  complains,  that,  having  been  in  receipt 
of  48.  per  week,  he  was  all  at  once  thrown  destitute,  and  that  redress  was,  contrary 
to  the  rules  of  the  society,  refused  to  him.  The  Lord  Ordinary  has  sustained  certain 
jJeas  stated  in  defence — ^the  iSbrst  and  the  fifth.  That  is  all  we  have  at  present  before  us. 
His  Lordship's  view  is,  that  the  statements  are  irrelevant ;  that  the  pursuer  does  not 
state  that  the  appeal  was  made  in  a  proper  manner,  and,  at  all  events,  that  the  funds 
of  the  society  cannot  be  made  available  for  the  payment  of  damages.  In  regard  to 
the  manner  of  appeal,  I  am  not  much  moved  by  the  objections  that  were  taken  to  that 

"Such  averments  as  these  are  obviously  defective,  and  would  probably  not  b^ 
considered  relevant  and  sujflScient  to  subject  in  damages  any  corporation  or  society, 
Jiowever  constituted,  and  are  certainly  not  sufficient,  in  the  Lord  Ordinary's  opinion, 
to  subject  in  damages  the  friendly  society  in  question. 

"  By  article  first  of  the  coustitution  of  the  society,  of  which  the  pursuer  must  be 
presumed  to  have  been  ail  along  perfectly  cognisant,  having  been  on  his  own  shewing 
a  member  for  many  years,  it  is  expressly  declared  '  to  be  established  for  the  purpose 
of  raising  a  fund  for  the  mutual  benefit  and  support  of  its  members  during  sickness, 
inability  to  pursue  their  respective  employments,  and,  in  the  event  of  any  of  their 
deaths,  to  grant  a  small  sum  towards  defraying  their  funeral  expenses,'  .  .  .  and 
that  *  thie  whole  funds  of  the  society  shall  be  exclusively  applied  to  these  purposes, 
which  are  hereby  declared,  in  terms  of  the  Act,  to  be  the  sole  purposes  for  which  the 
society  is  constituted.* 

"  The  Lord  Ordinary  thinks  it  clear,  therefore,  that  on  the  principle  of  the  House 
of  Lords*  decision  in  the  case  of  Heriot's  Hospital  v.  Ross,  19th  March  1846,  5  BelFs 
Appeal  Cases,  p.  37,  as  well  as  others  to  the  same  elFect,  the  present  action,  directed 
as  it  is  against  the  friendly  society  in  question,  and  in  which  it  is  sought  to  recover 
damages  out  of  the  funds  of  the  society  in  respect  of  the  tortuous  or  wrongous  acts 
of  its  trustees,  or  other  officials,  is  not  maintainable.  Whether  the  pursuer  might 
not  be  entitled,  in  some  competent  process  brought  for  the  purpose,  to  get  restored 
to  his  position  as  a  member  of  the  society,  and  also  to  redress  otherwise  against  the 
persons  through  whose  alleged  wrongous  and  illegal  acts  he  has  been  injured,  is  a 
question  with  which  the  Lord  Ordinary  cannot  at  present  deal,  and  in  regard  to  which 
he  is  not  to  be  understood  as  ofi'ering  any  opinion." 

♦  5  BeU's  Ap.  37  ;  6  a.  &  Fin.  894. 

t  Per  Lord  Westbury  in  Mersey  Dock  and  Harbour  Board  Trustees  t?.  Gibb  and 
others,  June  5,  1866,  1  Weekly  Notes,  p.  216. 

fiUR-R.  ^^ACP^ERSON— VOL.  U\  SS* 
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part  of  the  pursuer's  case.  The  Lord  Ordinary  says  that  the  action  is  directed  against 
an  act  of  the  committee  of  the  society,  and  not  of  the  society  itself.  I  do  not  see  that 
As  I  gather  from  the  rules  of  the  society,  the  committee  had  power  to  pronounce  tbe 
decision  they  did  pronounce,  if  there  were  grounds  for  it,  and  there  was  no  appeal  from 
this  decision.  Accordingly,  the  defenders  themselves  do  not  take  this  ground  on  the 
record  In  their  second  plea  in  law  they  speak  of  what  was  done  as  **  the  decision  of 
the  society,"  and  in  the  same  way  throughout  the  record  Then,  again,  it  is  said  Dugald 
Blue  did  not  take  the  right  course  in  order  to  obtain  review  of  the  decision^  I  was 
very  anxious  in  the  course  of  the  debate  to  know  from  the  defenders  what  was  the  right 
course,  but  I  could  get  no  answer  on  the  subject,  except  that  this  was  not  the  right 
course,  and  that  there  is  no  course  prescribed  in  the  rules.  I  do  not  know,  in  reference 
to  an  institution  of  this  kind,  the  laws  of  which  prescribe  no  special  form  of  appeal, 
any  better  plan  than  that  which  was  adopted  of  addressing  the  president,  and  the  same 
remark  applies  to  the  offer  to  refer  to  arbitration.  When  it  was  made,  it  was  not 
treated  as  irregularly  done,  but  as  if  the  pursuer  was  not  entitled  to  make  it.  But 
there  ia  a  broader  question  raised  in  this  case,  and  one  of  far  more  importance,  which 
indeed  is  at  the  foundation  of  the  Lord  Ordinary's  judgment — ^namely,  whether  a 
demand  for  damages,  or  rather  for  reparation,  of  the  wrong  complained  of,  is  com- 
petent against  the  society,  or  whether  it  should  be  directed  against  the  individual 
wrongdoers,  and  the  cases  of  Hndlater  v,  Duncan,  and  Ross  r.  Heriot's  Hospital,  were 
referred  to.  Now,  in  the  first  place,  this  society  itself  states  the  thing  done  as  having 
been  done  by  itself.  The  defenders  so  represent  it  in  their  pleadings  as  done  by  them- 
selves, and  not  by  their  office-bearers  acting  beyond  their  powers.  But  further,  I 
think  the  nature  of  this  case,  and  the  character  of  this  institution,  take  them  out  of 
the  rule  of  Findlater  t;.  Duncan.  In  that  case,  the  matter  did  not  undergo  much  dis- 
cussion  in  the  Court  here.  I  was  counsel  for  the  trustees,  and  endeavoured  to  be 
heard  on  the  pointy  but  I  did  not  get  much  encouragement.  In  the  House  of  Lords, 
however,  the  question  did  undergo  some  discussion,  and  was  made  the  ground  of  judg- 
ment. But  what  is  the  nature  of  this  institution  ?  It  is  formed  for  the  purpose  of 
managing  funds  which  are  contributed  by  its  members  for  the  benefit  of  the  members, 
and  the  result  of  expelling  this  man  was  to  enrich  themselves,  and  to  put  into  the 
coffers  of  the  society  what  ought  to  be  in  the  pursuer's  pocket.  It  is,  therefore,  in 
a  totally  different  position  from  the  case  of  Heriot's  Hospital. 

This  case  is,  in  short,  the  case  of  a  company  managing  its  own  affairs,  and  the 
pursuer  is  a  member  of  that  company,  and  demands  his  rights.  In  Heriot's  Hospital 
case,  the  money  was  a  gift  to  be  applied  for  certain  purposes.  Here,  the  fund  is  of 
a  different  character  altogether.  I  am,  therefore,  of  opinion,  that  the  judgment  of 
the  Lord  Ordinary  cannot  be  sustained. 

The  claim,  though  called  a  claim  of  damages,  is  one  of  reparation.  Now,  sup- 
pose the  pursuer  to  be  right,  reinstatement,  which  the  defenders  say  is  all  he  is  entitlra 
to,  is  not  sufficient,  if  he  has  been  improperly  deprived  of  his  48.  per  week  [1046]  ^^^ 
the  date  of  his  expulsion.  I  think  the  claim  he  has  made  in  this  summons  is  a  com- 
petent demand 

Lord  Cukriehill. — I  am  of  the  same  opinion,  and  I  may  state  that,  having 
examined  carefully  the  rules  of  the  society,  I  am  satisfied  that  its  funds  are  in  a 
totally  different  position  from  those  of  the  Road  Trustees  in  Findlater  v.  Duncan, 
and  those  of  Heriot's  Hospital.  I  am  clear  that  this  society  may  incur  liability, 
either  ex  contractu  or  for  reparation. 

Lord  Deas. — ^The  Lord  Ordinary  bases  his  interlocutor  mainly  on  the  cases  of 
Rndlater  v.  Duncan,  and  Ross  r.  Heriot*s  Hospital,  as  preventing  this  action  from 
lying  against  the  funds  of  the  society.  I  am  very  clear,  with  your  LordaluBB,  that 
so  to  apply  these  cases  is  a  misapplication  of  the  doctrine  they  contain.  Tnis  is  a 
society — in  other  words  a  company — constituted  for  mutual  benefit,  which,  through 
the  medium  of  its  committee,  refused  and  repudiated  a  claim  for  a  specific  amount 
of  aliment  made  on  its  funds.  The  members  of  committee,  in  what  they  did,  were 
acting  within  their  powers,  and  protecting  the  funds  from  the  claim  made  on  them« 
and  it  would  be  very  extraordinary  to  hold  that  the  funds  of  the  society  are  not  Kable 
to  meet  that  claim,  if  it  is  well  founded,  either  as  a  direct  claim  for  the  aliment  withheld, 
or,  what  is  substantially  the  same  thing,  in  the  shape  of  damages,  the  amount  of  which 
may  be  measured  by  the  amount  of  aliment  so  withheld. 

Lord  Ardmillan. — Whether  Dugald  Blue   was  rightly  or  wrongly  expelled  is 
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not  the  question  now  before  us ;  he  was  in  either  case  entitled,  under  the  rules,  to 
the  arbitration  which  he  demanded.  And  I  have  no  doubt  that  where  such  a  wrong 
as  is  here  complained  of  is  done  by  a  society,  consisting  of  contributors,  in  the  adminis- 
tration of  funds  which  the  members  contribute,  the  funds  of  the  society  must  be 
answerable. 

This  interlocutor  was  pronounced — *"  Recall  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against :  Repel  the  first  and  fifth  pleas  in  law  for  the  defenders,  and  decern  : 
Find  the  respondents  liable  to  the  said  Robert  Blue*  in  expenses  incurred  by  himself 
and  by  the  late  Dugald  Blue  since  the  date  of  closing  the  record  :  Allow  an  account 
thereof  to  be  given  in,  and  remit  to  the  Auditor  to  tax  the  same,  and  to  report,  and 
supersede  consideration  of  the  cause,  quoad  ultray  in  the  meantime." 

John  Thomson,  S.S.C— Patrick,  M'Evven,  &  Cakment,  W.S.— Agents. 


No.  182.  IV.  Macpherson,  1046.    12  July  1866.     1st  Div.— Lord  Ormidale,  C. 

William  Jenkins  and  Others,  Vursueva.— Millar —Balfour— Mackintoah. 
Lieut. -Col.  John  Murray,  Defender.— iSoL-Gew.  Yimng—Gifford— 

Jolimstone, 

Road — Right  of  Way — Evidence  of  Use. — ^To  establish  a  public  right  of  way  it  is  not 
sufficient  to  prove  that  the  road  claimed  was  resorted  to  by  parties  strolling  on  it 
for  a  certain  distance  for  pleasure,  or  that  it  was  used  by  the  tenants  and  workpeople 
on  the  property,  or  by  anglers,  or  that  parties  have  been  seen  walking  on  the  road, 
it  not  being  proved  how  they  came  there  and  what  they  were  doing  there, — the 
evidence  must  shew  that  the  road  was  used  by  the  public  in  passing  on  their  ordinary 
avocations  between  the  two  termini. 

Question  as  to  the  effect  of  a  divergence  of  several  yards  between  the  line  of  road  claimed 
in  the  summons,  and  that  proved  at  the  trial. 

This  was  an  action  of  declarator  of  right  of  way  at  the  instance  of  certain  inhabit- 
ants of  Stirling  and  neighbourhood  against  Lieut. -Col.  Murray  of  Polmaise,  in  which 
the  following  issue  was  sent  to  the  jury  : — "  Whether,  for  forty  years  and  upwards, 
or  for  time  immemorial  prior  to  1864,  there  existed  a  public  right  of  way  for  foot- 
passengers  from  a  point  on  the  public  turnpike  or  statute-labour  road  leading  from 
Stirling  to  Glasgow,  marked  C  on  the  copy  Ordnance  survey  map,  No.  4  of  process, 
througn  the  defender's  lands,  as  delineated  by  a  line  coloured  green  on  the  said  map, 
to  another  [1047]  point  marked  D  on  the  said  map,  also  situated  on  the  said  public 
turnpike  or  statute-labour  road,  and  near  to  the  Murrayshall  Lime  Works  1 " 

The  case  was  tried  before  Lord  Ormidale,  when  the  jury  returned  a  verdict  for 
the  pursuers. 

The  defender  then  moved  for  and  obtained  a  rule  calling  upon  the  pursuers  to 
shew  cause  why  the  verdict  should  not  be  set  aside  as  being  contrary  to  evidence. 

The  pursuer  shewed  cause,  and  the  defender  replied. 

At  advising, — 

Lord  President. — ^This  case  was  very  fully  and  very  anxiously  argued  to  us,  and 
the  question  which  we  have  to  deal  with  is  whether  we  are  to  set  aside  the  verdict  of 
the  jury.  That  is  always  a  grave  matter,  unless  it  be  very  palpable  that  the  jury  have 
gone  grievously  wrong ;  and  we  have  always  a  leaning  to  support  the  verdict  of  a 
jury,  if  there  are  fair  grounds  for  supporting  it.  There  may  be  conflicting  evidence, 
but  that  there  is  mere  conflicting  evidence  is  not  a  sufficient  reason  for  setting  aside 
the  verdict  of  a  jury.  In  considering  the  weight  which  is  due  to  evidence,  we  must 
look  at  it  with  reference  to  the  circumstances  of  the  case  and  the  principles  which 
ought  to  guide  the  decision  of  the  case.  There  may  be  a  great  deal  of  general  evidence 
in  one  direction — i.e.,  a  number  of  witnesses  speaking  to  one  result ;  but  still  there 

*  Robert  Blue  w^as  sisted  in  room  of  Dugald  Blue,  who  died  in  the  course  of  the 
action. 
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may  be  rules  and  principles  which  may  deprive  that  kind  of  evidence  of  due  weight, 
or  of  any  weight  at  all,  in  the  question  of  what  the  verdict  ought  to  be.    As,  for  instance, 
it  is  not  enough  that  a  number  of  witnesses  say  that  they  have  walked  along  a  road, 
or  have  seen  people  on  the  road,  in  a  question  of  right  of  way.    We  must  have  some- 
thing more  particular  than  that.     We  must  know  something  about  how  they  came 
to  be  there,  what  they  were  doing  there,  and  whether  the  circumstances  uiider  which 
they  were  there  were  such  as  indicated  a  right  of  way,  or  did  not  indicate  a  right  cf 
way.    AU  these  are  matters  for  consideration.     Now,  the  issue  in  this  case  was  whether 
there  existed  a  public  right  of  way  for  foot-passengers  from  a  certain  point  C  to  a  certain 
point  D  delineated  upon  the  plan.    That  is  a  question  whether  the  public  had  a  right 
of  way — ^that  is,  whether  it  was  a  public  way  for  transit  from  one  public  point  to 
another.    I  think  that  a  public  road  is  a  pubUc  place  from  which  a  right  of  way  may 
go,  and  at  which  a  right  of  way  may  terminate.    As  we  generally  understand  the 
question,  it  requires  that  it  shall  be  from  one  public  place  to  another — ^that  is,  it  is  a 
way  by  which  the  public  are  entitled  to  go  from  one  public  place  to  another.    That  is 
the  meaning  of  a  right  of  way.     It  is  from  a  place  where  the  public  are  entitled  to 
be  to  a  place  where  the  public  are  entitled  to  be,  aa  from  one  part  of  a  public  road  to 
another  part  of  a  public  road,  or  from  one  village  to  another  village,  and  so  forth.    Now, 
I  think  that  the  termini  taken  here  are  termini  which  entitled  the  pursuers  to  have 
thiff  matter  investigated — that  is,  the  alleged  right  of  way  is  from  one  part  of  a  public 
road  to  another  part  of  a  public  road.     Still  the  question  remains  whether  from  time 
immemorial,  or  for  forty  years,  that  existed  as  a  right  of  way.    The  resort  to  a  place 
does  not  necessarily  make  a  right  of  way.    For,  going  for  the  mere  purpose  of  strolling 
upon  unenclosed  ground  for  a  length  of  time  does  not  necessarily  make  a  right  of  way. 
Tne  going  along  this  path  to  the  letter  G,  we  shall  say,  which  is  a  place  that  peofie 
were  accustomed  to  stroll  to  when  it  was  an  unenclosed  common,  would  not  necessanly 
make  a  right  of  way.     But  the  use  by  the  public  of  the  line  from  the  point  C  to  the 
point  D  as  a  means  of  transit  in  their  ordinary  avocations,  if  established,  will  make  a 
right  of  way.    In  this  case,  and  indeed  in  most  cases,  it  is  desirable  to  look  as  far  back 
as  we  can  into  the  commencement  of  this  resort  to  it,  and  see  if  we  can  trace  the  pur- 
poses for  which  the  path  was  used.    I  think  it  is  prettv  apparent  that  there  was  a  con- 
siderable piece  of  ground  to  the  south,  as  we  may  call  it,  or  to  the  left,  aa  it  has  been 
called,  entering  from  the  point  C,  and  going  towards  D,  which  was  what  was  called  a 
common.    That  does  not  mean  a  place  where  there  were  common  rights.     It  means 
just  a  piece  of  open,  unenclosed  groimd,  not  protected,  and  where  people  are  vei; 
much  in  use  to  stroll,  and  having  the  aspect  in  that  respect  of  a  common.     Bat  that 
does  not  mean  that  there  wa£  any  common  right  in  it.    It  was  the  exclusive  propem 
of  the  proprietor.    Now,  the  custom  of  going  along  part  of  this  road,  and  stroUine 
over  that  common,  especially  upon  Sundays,  and  for  purposes  of  recreation,  would 
not  constitute  a  right  of  way.     It  was  not  a  way  from  one  plac«  to  another  [1048]  pl>^ 
It  does  appear  that  there  was  here  a  good  deal  of  that  kind  of  thing  for  a  consider- 
able fime.     Persons  were  in  use  to  go  from  the  point  C  along  the  way  now  daimed 
towards  the  point  G,  and  to  stroll  down  upon  the  unenclosed  ground.     I  think  that 
that  kind  of  thing  would  not  constitute  a  right  of  way,  or  a  right  to  go  there  ;  and 
that  appeared  to  have  been  the  condition  of  things  at  an  early  period  here.     But  if 
that  right  is  pushed  on  from  G  by  the  line  now  claimed,  so  as  to  give  the  public  access 
to  the  statute-labour  road  at  D,  and  is  used  as  a  way  in  passing  on  their  avocations 
from  one  point  to  the  other,  the  circumstance  that  the  part  of  it  from  C  to  G  was  origin- 
ally merely  a  path  by  which  people  strolled,  and  was  not  a  public  right  of  way,  wiD 
not  prevent  it  from  becoming  a  public  right  of  way  by  the  continued  use  of  it,  alcng 
with  the  other  portion,  so  as  to  extend  it  to  another  public  place,  if  that  is  done  for  a 
sufficient  length  of  time.     And  the  point  really  for  consideration  in  this  case  is,  whether 
that  has  occurred  here  or  no,  whether  that  which  was  a  road  up  to  the  letter  G,  accounted 
for  by  the  defender's  evidence,  and  even  by  the  pursuers*  evidence,  as  a  stroll  road 
for  the  purpose  of  getting  a  view,  has  been  continued  for  a  sufficient  length  of  time  ss 
a  way  for  passing  on  to  the  letter  D,  in  the  exercise  of  their  avocations  by  the  pubBc, 
It  is  not  enough  that  persons  belonging  to  the  property  of  Mr.  Murray,  to  whom  the 
ground  belongs,  have  been  in  use  to  pass  in  that  direction.    That  will  not  make  it 
a  right  of  way.    As,  for  instance,  if  the  people  at  Murrayshall  or  Kay^s  house,  who 
were  the  tenants  of  Mr.  Murray,  used  and  were  allowed  to  use  this  passage  through 
his  ground,  that  would  not  make  it  a  public  right  of  way.     Indeed,  if  it  tenpinated 
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at  Murrayshall  or  at  Kay's  house,  it  would  not  be  a  public  right  of  way,  because  it 
would  not  terminate  at  any  public  place  at  all,  but  at  a  private  road  belonging  to  the 
eirtate ;  and  the  use  so  had  by  these  persons  could  not  be  regarded  as  a  Use  by  the 
public,  but  as  a  use  permitted  by  the  proprietor  to  persons  who  were  his  own  tenants, 
and  to  whom  it  was  convenient  to  have  that  moae  of  passing  along.    There  is  also 
another  class  of  eddence  here  that  I  do  not  think  can  be  accounted  as  much  in  estab- 
lishing the  public  right  of  way  from  C  to  D, — I  mean  the  resort  to  it  of  persons 
who  went  no  farther  than  the  letter  G  just  for  the  view,  and  who  went  back 
again,  and  who,  in  later  more   than  in  earlier  times,  strolled  in   that  direction. 
That  is  not  much  in  a  case  of  this  kind,  because  that  is  not  using  it  as  a  public  way 
from  C  to  D ;  and  so  also  I  attach  very  little  importance  to  the  case  of  the  invalid 
gentleman  who  walked  there,  and  was  not  prevented  from  doing  so,  or  to  the  case  of 
the  clergyman  who  was  seen  meditating  there.     I  do  not  think  these  things  would 
establish  a  right  of  way.    They  are  to  be  accoimted  for  by  the  sort  of  tolerance  that 
every  proprietor  gives  to  persons  who  are  doing  no  harm,  and  who  are  claiming  no 
right  as  members  of  the  public,  and  were  really  not  going  from  one  public  place  to 
another,  or  using  it  as  a  public  road.    Nor  would  I  attach  much  importance  to  the 
passage  along  that  road  of  persons  who  were  going  to  fish  in  the  Limestone  Burn  or 
in  the  Endrick.     These  were  not  fishermen — tenants  of  fishings — I  understand,  but 
anglers — amateur  sportsmen.     I  think  there  is  a  sort  of  tolerance  of  these  persons 
ever3rwhere.    They  are  not  prevented  from  making  the  best  of  their  way  to  the  streams 
where  they  are  to  fish.    People  rather  like  to  see  them,  and  I  think  that  cannot  be 
made  much  of  as  evidence  in  a  case  of  this  kind.    But  there  is  evidence  of  another  kind 
here,  as  to  the  use  of  this  road  by  persons  who  did  not  belong  to  any  of  these  classes. 
There  is  not  a  very  great  deal  of  that  when  you  abstract  from  it  what  I  have  alluded 
to  ;  and,  in  the  first  aspect  of  it,  there  is  the  appearance  of  more  than  there  really 
is,  because,  when  a  witness  says — "  I  have  seen  several  people  going  that  road  up  about 
Oillies'  Hill ;  I  don't  know  what  they  were  doing,  but  they  were  there ; "  that  is  not 
evidence  of  the  use  of  that  as  a  public  way,  not  at  all ;  and  a  considerable  portion  of 
the  evidence  here  is  of  that  kind.    Now,  I  do  not  found  much  upon  that.    I  think 
it  is  too  vague,  especially  when  we  see  that  this  waa  an  unenclosed  common,  and  that 
people  were  not  prevented  from  lounging  upon  it,  as  we  find  from  the  evidence.    But 
there  is  some  evidence  as  to  persons  who  passed  along  there,  going  to  certain  places. 
There  is  not  a  great  deal  of  that,  I  must  say.    There  is  not  a  great  deal  of  evidence  as 
to  persons  who  went  in  at  C  and  came  out  at  D,  in  their  way,  upon  business,  to  some 
place  beyond  D.    There  is  very  little  of  that.    There  is  a  nailer  of  St.  Ninians  who 
says  he  has  been  often  on  the  road,  but  he  does  not  say  what  he  was  doing  there,  or 
that  he  was  using  it  as  a  passage.     He  frequently  went  to  Murrayshall  with  nails, 
but  he  says  plainly  that  he  would  not  [1049]  go  by  that  road  going  there ;  it  was  out 
of  his  way.    Now,  going  from  St.  Ninians,  I  do  not  see  where  it  was  on  his  way  to  go  to. 
I  do  not  see  that  it  was  on  his  way  to  go  to  any  place  by  that  road.    There  is  other 
evidence  of  that  land.    Then  there  is  a  consideration  connected  with  this  case,  when 
-we  are  asked  to  look  at  the  character  of  the  evidence  brought  forward  to  establish 
this  road  as  a  right  of  way  from  one  place  to  another,  and  I  think  it  is  a  circumstance 
of  some  consequence,  looking  to  whether  the  rather  vague  statement  of  the  errand 
of  the  people  who  were  seen  there  is  to  be  considered,  and  it  is  this — it  is  proved  that 
from  C  to  D  is  longer  by  the  road  in  question  than  by  the  statute-labour  road  between 
the  same  points,  and  it  is  still  further  going  from  St.  Ninians  in  that  way.    A  right 
of  way  may  be  very  easily  accounted  for  when  there  is  a  short  cut  obtained  by  it. 
People  take  it  as  the  nearest  and  most  convenient  way.     But  when  they  go  round 
about  in  this  way,  it  may  be  that  they  are  induced  to  do  so  from  the  greater  comfort 
and  interest  of  the  road,  and  I  by  no  means  say  that  that  is  not  a  mode  in  which  a 
right  of  public  way  may  be  acquired.    I  think  that  may  be  a  reason  for  the  public 
choosing  to  resort  to  it,  but  then  it  requires  a  considerable  body  of  evidence  to  satisfy 
one  that  that  is  really  the  use  that  they  were  making  of  it.    Then  there  is  a  class  of 
people  who  have  resorted  to  this  road,  viz.  the  Craigend  miners.    Those  that  are 
spoken  of  are  people  who  lived  at  Torbrex,  which  is  away  beyond  C.    They  came  down 
to  C,  and  then  along  that  road  to  Craigend,  which  is  not  laid  down  on  this  plan,  but 
we  see  where  it  is  on  plan  No.  4.    Several  people  say  they  met  the  Torbrex  miners 
there ;  but  the  evidence  does  not  shew  by  what  route  they  had  come  to  the  path  in 
ffuestion,  or  by  what  route  they  had  left  it.     And  there  is  evidence  from  two  witnesses 
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at  least,  that  the  Craigend  miners  went  by  Touchadam  smithy,  and  by  a  road  along 
there  said  to  be  no  road  at  all,  but  which,  I  think,  is  described  in  the  proof  as  Cadger's 
Lane.    Now,  it  is  impossible  to  look  at  the  map  that  has  Craigend  upon  it,  and  the 
line  that  these  people  had  to  take,  without  seeing  that  they  would  have  been  making 
an  immense  detour  if  they  had  come  round  to  the  point  D  along  the  public  road,  and 
then  gone  up  again.    Their  short  course  plainly  was  by  the  Cadger's  Lane,  a  very 
natural  way  for  them  to  go  if  they  were  permitted.    That  would  be  shorter  for  them 
apparently,  or  fuUy  as  short  as  going  from  Touchadam  smithy  by  the  public  road. 
The  whole  distance  of  the  line  claimed  in  this  action  is  about  1680  yards,  or  about 
80  yards  less  than  a  mile ;  but  the  Cadger's  Lane  is  plainly  the  road  that  it  would 
have  been  most  natural  for  these  people  to  take.    And  it  would  have  been  most  un- 
natural for  them  to  go  this  way.    But  when  we  are  not  told  which  way  they  went, 
and  when  we  see  what  was  the  natural  road  for  them  to  take,  we  may  conclude  that 
that  was  not  the  use  of  this  road  from  one  public  place  to  another,  but  that  it  was  the 
use  of  this  lane  to  get  into  another  lane  which  was  a  private  road.     Now,  when  you 
take  away  all  these  exceptional  kinds  of  witnesses — witnesses  that  are  really  not 
germane  to  the  question  of  the  pubUc  use  of  this  as  a  right  of  way — I  can  find  but  a 
very  small  residuum  of  evidence  going  to  the  use  of  it  at  all.    I  think  there  is  a  great 
deal  of  evidence  of  people  having  been  allowed  for  a  length  of  time  to  stroll  down  in 
any  way  they  liked  from  G  through  the  grounds ;  and  when  we  come  to  inquire  when 
it  was  that  there  was  a  road  out  at  Bates'  house,  it  rather  appears  to  me  that  until  a 
comparatively  late  period  there  was  no  particular  way  that  they  went  by.    They 
strolled  down  through  the  common,  and  got  out  somewhere  near  that,  but  not  always 
there.    Some  of  them  seem  to  have  got  out  a  little  below  Kay'3  house,  and  some  d 
them  where  the  road  went  to  the  limestone  mines,  entering  upon  the  MurrayshaD 
road,  and  following  it  part  of  the  way ;  and  we  find  that  there  were  alterations  made 
on  these  limekilns,  one  in  1818,  and  another  so  late  as  1839  or  1840,  which  make  it 
pretty  plain  that  the  road  which  is  now  claimed  over  part  of  these  places  had  no  ei- 
istence  in  1839  or  1840.    Therefore,  I  think  that  if  these  things  are  properly  con- 
sidered, if  you  take  the  whole  history  of  the  case  and  apply  it  to  that  state  rf  matters, 
with  a  view  to  what  it  is  that  constitutes  a  right  of  way, — viz.  not  that  peofde  have 
strolled  about  there,  but  that  they  used  it  as  a  public  road  to  take  them  from  one  public 
place  to  another  on  their  ordinary  avocations, — I  think  that  the  evidence  is  short  d 
the  establishment  of  a  right  of  way  in  this  case,  especially  when  contrasted  with  the 
evidence  which  is  given  by  factors  and  others  on  the  part  of  the  defender.    And  although 
upon  the  first  argument  in  the  case  I  was  very  much  impressed  with  the  argument 
presented  by  Mr.  Millar,  yet,  on  coming  to  study  the  evidence,  and  see  what  it  is  that 
is  legitimate  evidence  in  support  of  this  issue,  and  what  it  [1050]  is  that  must  be  it 
ducted  from  it,  I  have  come  to  the  conclusion  that  there  really  has  been  no  right  d 
way  for  forty  years  past  on  the  line  claimed  by  the  pursuers.    The  first  part  of  it  up 
to  G  was  not  originally,  I  think,  at  all  a  public  right  of  way ;  and  I  do  not  think  that 
what  has  been  done  from  G  to  D  has  been  such  as  to  constitute  a  continuous  light 
of  way  to  D,  and  therefore  I  am  for  setting  aside  this  verdict.    I  do  not  attach  mueh 
importance,  though  in  strict  pleading  one  might  say  something  about  it,  to  the  deriatiGD 
in  the  path  proved,  compared  with  the  Une  claimed,  soon  after  leaving  6  at  the  Ballah. 
Twenty-five  yards  is  the  utmost,  I  think,  that  is  spoken  to  at  any  point,  and  setting 
aside  that,  which  is  not  the  ground  on  which  I  go  here,  I  rest  my  conclusion  that  the 
verdict  cannot  stand  upon  this,  that  I  do  not  think  it  was  made  out  that  there  was  a 
public  right  of  way  from  G  to  D  such  as  entitled  the  public  to  claim  it  as  a  right  of  vav 
for  forty  years,  or  would  have  converted  the  part  from  C  to  G  into  a  public  right  of 
way,  whichJ  think  it  was  not  originally. 

Lord  Curriehill. — The  issue  in  this  case  is,  whether  there  has  existed  a  right  of 
way  between  the  two  points  mentioned  for  a  period  of  forty  years  and  upwards.  Xo^, 
in  dealing  with  the  case,  we  must  understand  distinctly  what  is  meant  by  a  public 
right  of  way.  A  public  right  of  way  does  not  mean  a  path  that  has  been  used  by  the 
proprietor  of  the  ground  himself,  or  by  his  tenants,  or  by  the  families  dependent  upwi 
his  tenants, — that  is,  the  owner  of  the  property  using  it  for  his  own  behoof,  eidier 
directly  or  through  others  depending  upon  him.  In  the  second  place,  a  public  right 
of  way  is  something  entirely  different  from  a  servitude  of  right  of  way.  A  right  d 
servitude  is  where  the  path  is  a  pertinent  of  another  property.  But  what  we  are  dealing 
with  here  is  a  right  which  the  public  hold  and  are  entitle^!  to  use.  whether  they  have 
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any  other  property  or  not.  In  the  third  place,  a  right  of  way,  and  particularly  a  right 
of  footway,  through  a  man's  ground,  means  not  a  right  of  promenading  within  that 
ground — going  in  at  a  certain  point,  and  promenading  indiscriminately  over  the  ground, 
and  coming  away  again.  They  must  go  through  the  ground  from  an  entry  at  one  place 
to  an  ish  at  another.  And  lastly,  the  two  points  where  the  ish  and  the  entry  are  must 
be  public  places.  I  think  a  pubUc  road  is  a  public  place,  in  the  sense  in  which  that 
expression  is  used. .  But  the  two  points  must  be  pubUc  places.  It  will  not  do  for  people 
to  enter  the  ground  of  a  proprietor,  and  walk  about  in  it  as  much  as  they  choose,  and 
come  out  where  they  entered.  That  will  not  make  a  right  of  way.  The  line  of  road 
naust  be  a  marked  line.  Persons  will  never  make  a  line  of  footpath  by  straying  in  fifty 
different  Unes  over  a  man's  property.  It  must  be  one  particular  path,  and  it  must 
bo  continued  for  a  period  of  forty  years  or  upwards,  and  it  must  be  continued  over 
the  whole  path.  If  it  is  continued  for  forty  years  only  half  the  way,  and  not  the  rest 
of  the  way,  that  will  not  make  it  a  footpath  through  the  ground.  Now,  such  being, 
in  my  opinion,  the  meaning  of  the  issue  in  this  case,  the  question  is,  hawre  the  pur- 
suers supported  it  by  evidence  ?  I  must  say  that,  in  studying  the  case  in  order  to 
see  what  the  evidence  goes  to,  we  are  met  at  the  outset  by  a  considerable  improba- 
bility of  this  being  a  public  right  of  way,  for  various  reasons.  As  your  Lordship  has 
pointed  out,  this  is  a  right  of  way  from  one  part  of  a  public  road  to  another  point  of 
the  same  road.  The  public  have  an  excellent  public  road,  supported  at  the  public 
expense,  for  travelUng  between  these  two  points ;  and  I  think  there  is  a  considerable 
improbability  that,  having  that  benefit  suppUed  to  them  at  the  public  expense,  they 
used  this  road  as  a  road  for  travelUng  between  these  two  points.  In  the  first  place, 
the  road  in  question  is  longer ;  it  is  not  a  great  distance  altogether,  but  still  the  road 
in  question  is  longer  than  the  pubUc  made  road  that  was  open  to  them.  In  the  next 
place,  it  is  more  difficult,  and  in  some  places  it  is  very  difficult,  as  we  see  from  {he  evidence 
and  from  the  plan.  It  is  very  steep  indeed  at  some  places.  Therefore  it  is  both  longer 
and  more  difficult.  Then  there  is  another  circumstance  which  is  a  mere  element  in 
the  improbabiUty — viz.  that  in  the  Ordnance  plan  which  is  made  part  of  the  issue, 
there  is  no  continuous  road  from  one  of  these  points  to  the  other.  The  footpath  marked 
on  that  plan  ends  within  the  grounds.  I  do  not  lay  much  stress  on  that,  but  it  is  one 
element  among  others  which  makes  me  require  very  clear  proof  to  overcome  these 
improbabilities.  Then,  when  I  examine  the  proof,  I  think  with  your  Lordship  that 
it  is  very  pecuhar.  I  think  there  is  abundance  of  evidence  to  prove  a  pubUc  road,  if 
the  point  G  at  the  top  of  the  Gillies'  Hill  was  a  pubUc  place,  and  if  the  question  was 
whether  there  was  a  road  from  C  to  G.  There  is  plenty  of  evidence  as  to  people  using 
that  portion  of  [1051]  the  road — enough  to  have  made  that  much  of  it  a  public  road. 
But  that  is  not  the  question  before  us.  The  question  before  us  is  whether  there  was 
a  public  road  from  C  to  D,  a  considerable  distance  beyond  the  top  of  the  Gilhes'  Hill, 
and  the  point  upon  which  I  feel  difficulty  is  this,  whether  that  path  is  continued  as  a 
pubUc  road,  using  that  expression  in  the  sense  in  which  I  have  stated — whether  there 
is  any  evidence  of  a  pubUc  road  from  G  to  D — from  the  top  of  the  Gillies'  Hill  to  the 
pubUc  road.  Now,  on  analysing  the  evidence,  it  certainly  came  to  assume  a  different 
aspect  in  my  mind  from  what  it  did  on  the  first  blush,  because  in  the  questions  that 
were  put  to  the  witnesses  in  the  pursuers'  evidence  there  is  not  a  sufficient  discrimina- 
tion as  to  the  use  of  the  road  to  the  south-west  of  the  point  G,  as  compared  with  the  use 
of  the  road  between  C  and  G.  When  I  come  to  analyse  the  evidence,  I  find  that  there 
is  very  little  evidence  indeed  as  to  the  public  having  had  any  access  from  G  to  D.  No 
doubt  there  was  a  use  of  the  road  to  the  westward  of  G  to  some  extent.  But,  in  the 
first  place,  it  was  used  by  the  tenants  of  the  farm  of  Murrayshall  and  their  servants, 
and  people  going  on  business  or  visiting  at  Murrayshall.  I  see  it  stated  that  there 
are  no  fewer  than  fourteen  inmates  of  Murrayshall  itself,  and  that  was  the  nearest  road 
for  them  to  go  to  Stirling,  and  for  people  visiting  them.  Then  there  was  the  forester 
living  at  Kay's  house ;  and  after  the  limeworks  commenced  in  1818,  there  were  the 
miners  excavating  the  limestone  quarries,  and  the  people  manufacturing  the  limestone 
at  the  kilns.  All  these  persons  used  the  road,  but  they  were  persons  employed  on  the 
defender's  own  property.  Then  we  have  what  staggered  me  a  good  deal  at  first — the 
fact  that  the  Craigend  miners,  coming  from  a  propertybeyond  the  public  road  altogether, 
used  this  road  from  C  to  G,  or  to  the  Murravshall  road,  but  they  did  not  use  it  from 
that  to  D.  There  are  two  witnesses  who  tell  us  that  they  did  not  join  the  road  till 
they  were  near  Murrayshall  road,  entirely  away  from  G.     So  that  when  you  deduct 
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the  MttrraTshall  tenants  and  their  servants  and  dependants,  the  Murrayshall  minerg 
and  the  Craigend  miners,  and  also  the  persons  who  went  to  Gillies'  Hill  and  no  farther, 
I  do  not  find  that  there  remains  enough  of  eridence  to  prove  anything  Uke  a  paUic 
road  from  the  foot  of  the  Gillies'  Hill  to  the  point  D.  Aiid,  ther^ore,  if  we  were  left 
to  the  mere  balancing  of  the  evidence  to  which  I  have  alluded,  I  think  there  would 
be  a  very  strong  preponderance  against  the  pursuers.  But  the  matter  does  not  even 
rest  here.  We  have  the  evidence  of  two  of  the  factors  upon  the  estate,  going  back 
to  the  year  1818,  the  whole  period  of  the  investigation,  and  they  state  positively  that 
the  road  terminated  at  Murrayshall  farm-house,  and  Kay's  house,  and  went  no  farther. 
These  are  persons  who  knew  the  road  all  along,  and  whose  attention  was  called  to  it 
more  than  any  other  persons ;  and  both  of  these  gentlemen  are  no  longer  in  the  employ- 
ment of  the  defender,  so  that  there  can  be  no  question  as  to  their  credibility.  Hiat 
is  corroborated  by  the  tenants  of  the  limestone,  who  gave  evidence  to  the  same  effect, 
and  I  think  that  their  evidence  excludes  very  much  the  evidence  of  the  pursuers.  But 
even  the  eviHence  of  the  pursuers  does  not  take  them  to  the  point  D ;  it  certainly  does 
not  take  them  to  the  point  D  before  the  year  1818  ;  for  the  pursuers'  witnesses  tell 
us  expressly  that  there  was  no  road  on  that  side  of  Bates'  house  at  all  prior  to  1818. 
and  tnerefore  the  character  of  the  usage  prior  to  1818  was  not  that  of  using  it  as  a 
public  road.  We  get  thert  the  character  of  the  usage  prior  to  that  date,  and  I  see  no 
evidence  that  subsequent  to  that  date  it  acquired  a  different  character.  Putting  all 
these  things  together,  I  have  eome,  with  your  Lordship,  to  be  clearly  of  opinion  that 
this  verdict  is  against  evidence. 

Lord  Deas. — When  I  first  read  this  proof,  and  heard  the  argument  for  the  rule, 
it  appeared  to  me  that  there  were  difficulties  in  the  way  of  supporting  this  verdict ; 
but  1  thought  that  these  w6re  difficulties  which  might  be  removed,  and  it  was  for 
that  reason  that  I  pressed  them  upon  Mr.  Millar *s  attention,  that  he  might  give  to 
them  such  answers  as  they  admitted  of.  When  I  came,  however,  again  to  read  the 
proof  attentively,  the  difficulties  which  I  orginally  felt,  in  place  of  being  removed, 
were  confirmed.  I  agree  with  the  observations  which  have  been  made  by  your  Lord- 
ship as  to  there  being  a  great  deal  less  evidence  of  the  use  of  this  as  a  public  road,  when 
you  analyse  the  proof,  than  what  at  first  sight  there  appears  to  be.  The  probability, 
prima  fade,  is  not  great  in  favour  of  a  public  road  on  the  line  in  dispute,  for  it  goes 
from  one  part  of  a  public  road  to  another  part  of  the  same  ptiblic  road  by  a  longer  and 
less  convenient  route  than  the  public  road  itself.  It  is  not  a  path  between  one  puUic 
road  and  another.  It  is  a  path  from  one  part  of  a  [1052]  public  road  to  another  part  of 
the  same  public  road.  This  would  be  quite  intelligible  if  it  were  considerably  shorter  or 
considerably  easier.  But  it  is  not  so  likely  a  thing  when  it  is  both  longer  and  more  diffi- 
cult-^not  so  likely,  I  mean,  so  far  as  business  purposes  or  utility  are  concerned.  There 
is  another  peculiarity  here,  that  when  you  come  to  what  is  said  to  be  the  end  of  thi* 
path  at  D,  there  is  no  town  or  village  there,  and  no  town  or  village  near  it.  We  do 
not  hear  much  of  any  place  of  importance  till  you  get  to  Glasgow,  some  thirty  or  forty 
miles  off.  It  is  only  a  path  for  foot-passengers.  Even  at  the  earlier  period  to  which 
this  proof  relates,  there  would  not  be  a  great  many  people  who  walked  from  Stirling 
to  Glasgow,  and  there  are  still  fewer  now.  Accordingly,  it  is  not  said  in  the  proof  that 
this  path  was  used  for  walking  from  Stirling  or  St.  Ninians  to  Glasgow.  I  rather 
think  there  is  only  one  person  who  speaks  of  that  having  ever  been  done.  Now,  it 
is  quite  true  that  the  point  that  is  reached  at  D  is  a  pubUc  place,  in  the  sense  stated 
by  your  Lordship,  which  was  sufficient  to  entitle  the  pursuers  to  an  issue.  It  is  a  pub- 
lic place  for  the  purpose  of  getting  somewhere  else,  but  it  is  not  a  public  place  in  any 
other  sense.  It  is  not  a  public  place  like  a  village  or  a  town.  I  do  not  mean  to  suggest 
that  there  may  not  be  a  public  road  for  recreation.  But  if  you  look  upon  this  road 
in  that  light,  there  is  excessively  little  proof  of  people  passing  along  it  for  recreation. 
There  was  a  good  deal  of  use,  of  that  sort,  of  a  part  of  it  to  G  before  the  ground  was 
enclosed,  but  that  use  has  long  ceased,  and,  beyond  G,  there  is  almost  no  proof  of  its 
having  been  used  for  recreation.  There  is  very  Kttle  proof  of  its  having  been  used 
for  business  purposes,  and,  indeed,  for  such  purposes  you  would  naturally  expect  peoi^e 
to  take  the  shortest  and  easiest  road.  It  is  not  favourable  to  the  probability  of  a  road 
being  a  public  road  that  it  is  not  useful  for  business  purposes.  But  still  the  right  of 
road  may  be  established.  As  to  anglers,  they  are,  or  used  to  be,  tolerated  W  almost 
everybody ;  but  this  road  is  not  the  nearest  way  either  to  the  Limestone  Bum,  or 
to  the  Endrick,  the  most  important  burn  for  angling,  which  is  twelve  miles  off.    It 
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is  not  the  nearest  way  even  for  anders,  who  of  all  people  are  likely  to  take  the  nearest 
road,  and  are  most  privileged  to  do  so.  But  while  I  agree  with  the  observations  that 
have  been  made  upon  the  evidence,  I  confpss  that  if  it  were  merely  a  jury  question 
of  that  kind,  I  would  hesitate  to  set  aside  the  verdict,  even  though  I  thought  it  was 
wrong,  which  I  certainly  do.  It  is  not  enough  to  set  aside  a  verdict  in  a  case  ofthis  kind, 
that  we  would  not  have  agreed  with  the  jury  upon  the  facts.  But  the  conclusion  I 
have  come  to  is  that  the  facts,  as  presented  in  the  evidence  led  for  the  pursuers  them- 
selves, are  such,  when  the  law  is  applied  to  them,  as  would  not  entitle  the  pursuers  to 
a  verdict,  supposing  them  to  be  proved  over  again  and  uncontradicted  on  a  second 
trial,  and  I  shall  indicate  shortly  on  what  grounck  I  think  so. 

It  is  perfectly  clear  that  since  the  date  when  this  ground,  which  was  called  the 
common,  was  cultivated  and  enclosed,  there  has  not  been  a  sufficient  period  of  time 
to  found  a  prescriptive  claim  to  a  public  road.  I  need  hardly  say  that  I  quite  agree 
with  your  Lordship  that  what  is  called  a  common  here  was  not  a  common.  We 
use  the  words  common  and  commonty  in  Scotland  correctly,  when  we  mean  ground 
to  which  a  number  of  parties  have  a  common  right  of  property,  but  the  words  are 
frequently  used  also  in  a  vulgar  sense  to  signify  a  piece  of  ground  which  is  allowed, 
by  tolerance,  to  be  treated  as  if  it  were  a  common.  This  ground,  until  a  comparatively 
recent  period,  was  undoubtedly  in  this  last  position.  All  the  pursuers'  witnesses  agree 
that  nobody  was  excluded  from  it ;  they  were  allowed  to  wander  over  it  as  they  plea^  ; 
and  the  witnesses  almost  all  add  as  a  reason,  "  We  were  doing  no  harm,"  or,  "  We 
could  do  no  harm.**  It  being  a  piece  of  ground  of  that  kind  on  which  nobody  could 
do  any  harm,  everybody  was  allowed  to  go  on  it  at  his  pleasure,  so  much  so  that  it 
came  to  be  called  the  common.  Now,  the  time  at  which  it  was  enclosed,  and  the  public 
were  excluded  from  strolling  over  it,  is  not  very  definitely  fixed  in  the  proof,  but  it  is 
perfectly  clear  that  it  is  within  the  last  twenty  or  thirty  years.  That  is  the  utmost  time 
since  the  ground  was  enclosed.  There  has  immemorially  been  a  wall  on  the  right  hand 
side  in  going  from  Stirling  along  the  fir  park,  but  there  was  no  wall  on  the  other  side 
till  a  comparatively  recent  period.  There  are  two  cross  dykes  now,  one  at  B  and  one  at 
E.  First  one  of  these  was  built,  and  then  the  other.  It  does  not  very  distinctly  appear 
when  the  long  line  of  wall  on  the  left  was  erected  ;  but  if  it  was  done  when  the  cross 
dyke  was  made,  the  other  would  probably  be  built  from  C  to  meet  the  angle,  so  that 
the  whole  of  the  wall  round  there  may  not  have  been  built  at  one  time.  But  [1053]  ^he 
first  of  it  plainly  is  not  more  than  twenty  or  thirty  years  old.  Well,  then,  there  has 
not  been  time  since  the  enclosure  to  prescribe  a  right  of  road,  if  it  was  not  prescribed, 
or  in  the  course  of  being  prescribed,  before.  Now,  the  state  of  matters  before  there 
was  any  enclosure  was  what  your  Lordships  have  mentioned ;  the  whole  of  the  ground 
along  there  was  allowed  to  be  treated  as  a  common  ;  and  the  important  question  arises 
whether,  during  that  period,  before  the  enclosure,  we  can  hold  that  the  members  of  the 
public  who  were  going  in  the  line  of  the  disputed  path,  were  going  on  any  other  footing 
than  thev  were  going  on  the  rest  of  the  common.  If  the  line  of  path  had  been  from 
A  to  D  direct,  or,  even  after  going  along  as  far  as  B  or  E,  if  it  had  gone  from  B  or  E 
direct  across  to  D  (which  there  was  then  nothing  to  prevent),  it  would  have  looked  like 
a  path  to  D,  which  is  now  said  to  be  the  terminus.  They  had  the  opportunity  open  to 
them,  but  that  is  not  the  line  of  path  at  all.  The  line  of  path  formerly  ran  just  as  it  does 
now,  straight  across  from  C  to  Murrayshall  farm,  the  property  of  the  defender.  More 
recently  than  the  enclosure,  a  practice  is  said  to  have  begun  of  virtually  turning  back 
again  when  near  the  farm-house,  for  what,  I  think,  must  be  nearly  one-fourth  of  the 
whole  way,  so  as  to  reach  the  point  D  ;  but  the  beaten  path  which  originally  existed 
was  from  C  to  Murrayshall  farm.  Now,  I  do  not  mean  to  suggest  that  where  there  is  an* 
open  moor,  and  people  are  allowed  to  go  on  any  part  of  it  they  like,  it  is  impracticable 
for  them  to  prescribe  a  right  of  road  across  that  moor  in  the  particular  line,  but  the 
question  whether  that  can  be  held  to  have  been  done  depends  a  good  deal  upon  circum- 
stances. If  across  the  middle  of  the  moor  there  is  a  beaten  path  used  by  the  public 
which  is  of  no  use  to  the  proprietor,  the  use  of  that  path  by  the  public,  although  they 
might  have  gone  on  any  other  part  of  the  moor  if  they  had  chosen,  may 
indicate  a  right  to  a  particular  path  to  go  to  a  particular  place,  more  especially 
if  there  is  a  place  at  the  end  of  it  that  it  is  convenient  or  useful  to  get  to.  But  if  that 
path  was  made  and  kept  up  at  the  proprietor's  expense,  or  is  the  nearest  way  from  his 
mansion-house  or  his  farm-house  to  the  town,  which  is  at  the  other  end  of  it,  and  his 
people  and  dependants  go  that  way,  that  will  not  indicate  a  right  on  the  part  of  the 
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public  to  that  particular  path  more  than  to  the  rest  of  the  moor,  though  they  walk 
upon  that  line.    Now,  that  appears  to  me  to  hare  been  the  state  of  this  path  up  till  the 
date  of  these  enclosures.    It  was  required  for  Murrajshall  farm ;  it  was  the  nearest 
way  for  the  people  living  on  that  farm  to  go  to  Stirling,  and  they  used  it  for  that  purpose. 
That  perfectly  accounts  for  how  it  comes  about  that  there  was  a  beaten  path  along  that 
line  and  not  on  other  parts  of  what  is  called  the  common ;  and,  as  Lord  Curriebill 
pointed  out,  and  I  have  already  indicated,  that  beaten  path  plainly  existed  long  before 
the  public  attempted,  and  before  it  was  practicable  for  them,  when  they  came  near 
Murrayshall  farm-house,  to  turn  down  by  the  line  now  claimed  to  the  point  D.    Up  to 
1818,  at  all  events,  there  was  no  way  of  getting  down  from  Murrayshall  to  D  except  by 
the  Murrayshall  farm-road.    Up  to  1818  it  is  quite  plain  that  it  was  a  path  from  Stirling 
to  Murrayshall  farm,  and  nowhere  else  at  alL    Therefore  you  have  that  path  fonned 
by  the  people  of  Murrayshall  for  their  own  use,  and  required  for  their  own  use.    In 
that  state  of  matters,  while  the  whole  ground  was  equally  open  to  the  public,  the  question 
is,  were  the  public  going  in  that  direction  to  Murrayshall  acquiring  any  more  right  to  the 
path  than  they  were  acquiring  to  the  rest  of  the  ground  1   It  appears  to  me  that  during 
that  period  they  were  going  upon  both  on  the  same  principle  and  on  the  same  foot- 
ing.   They  had  no  more  right  to  the  one  than  to  the  other.    They  could  not  get,  by  any 
existing  path,  to  any  place  but  Murrayshall ;  and  though  all  the  world  had  gone  that 
way  to  Murrayshall,  that  was  merely  the  use  by  the  proprietor  of  his  own  ground. 
So  that  it  seems  to  me  that  taking  the  law  and  the  facts  together — or  any  facts  that 
can  well  come  out,  unless  all  this  evidence  is  erroneous  together, — ^the  result  is,  that 
up  to  the  time  when  that  ground  was  enclosed  you  cannot  distinguish  between  the 
principle  on  which  the  public  were  going  along  that  path,  and  the  principle  on  which 
they  were  allowed  to  pass  over  any  and  every  other  part  of  the  ground.    Ail  this  is  veiy 
much  confirmed  by  what  your  Lordship  pointed  out,  and  what  we  heard  a  great  deal 
about  in  the  discussion,  that  until  this  ground  was  enclosed,  the  use  that  was  made  of 
the  path,  so  far  as  it  can  be  called  a  use  by  the  public,  was  not  to  go  to  the  point  D, 
but  to  go  to  the  top  of  the  hill  at  the  point  G,  for  which  purpose  they  naturally  used  the 
beaten  path.    But  the  going  for  any  period  of  time  to  the  top  of  the  hill  at  G,  and  coming 
back  again,  when  they  had  no  occasion  to  go  any  farther,  or  could  not  get  any  farther, 
plainly  was  not  prescrib-[1054jhu^g  ^  right  of  road.    It  is  a  remarkable  feature  in  this 
case,  which  I  scarcely  remember  to  have  seen  in  any  other  of  the  kind,  that  during  the 
period  founded  on  in  the  issue,  prior  to  1864,  or  about  that  time,  nobody  ever  was 
challenged  for  going  either  on  the  path  or  on  what  was  called  the  common.    There 
was  no  challenge  whatever  at  any  time  of  anybody.    Now,  that  is  very  peculiar,  because 
it  is  quite  plain  that  if  a  proprietor  has  on  his  property  an  approach  or  a  path  which  he 
requires  for  his  own  purposes,  and  if  he  allows  the  public  to  go  on  it  for  any  length  of 
time  by  mere  tolerance,  that  gives  them  no  right.    The  question  always  is,  whether 
it  is  tolerance  merely ;  and  if  it  is  quite  apparent  that  it  was  tolerance,  no  right  will  be 
acquired.    If  there  be  challenges  now  and  then,  and  people  persist  in  going  nevertheless, 
that  is  very  much  against  the  supposition  of  tolerance.    Or  if,  as  in  Harvey's  case,  the 
proprietor  puts  up  walls  and  obstructions  from  time  to  time  to  stop  the  people,  and 
they  knock  them  down  and  continue  to  go,  it  is  very  difficult  to  reconcile  that  with 
the  notion  of  tolerance.    Here,  no  doubt,  fences  were  put  up,  and  steps  left  in  them, 
but  these  were  required  for  the  Murrayshall  people,  and  there  is  nothing  to  indicate 
that  the  use  which  the  public  took  of  the  path  was  anything  but  tolerance.    Although 
it  was  not  a  road  constructed  as  an  approach  to  a  mansion-house,  it  was  a  footpath 
made  by  the  servants  and  dependants  of  the  proprietor  for  his  and  their  own  use  and 
behoof,  and  there  is  nothing  in  the  case  to  authorise  the  legal  inference  that  the  use 
taken  of  it  by  others  was  anything  else  than  tolerance  all  along.    Clearly,  it  was  tolerance 
till  a  recent  period.    In  regard  to  going  to  the  top  of  the  hiU  and  down  again,  it  would 
have  been  an  unreasonable  thing  to  stop  people  going  in  the  then  state  of  matters. 
I  have  been  familiar  with  hills  myself,  on  which  I  would  have  thought  it  a  most  in- 
vidious thing  if  I  had  been  prevented  from  going  to  the  top  and  down  again,  and  I 
never  knew  of  anybody  being  so  prevented.    But  tliat  did  not  give  a  right,  and  could 
not  be  pretended  to  have  been  done  in  the  exercise  of  a  right.    Again*  in  the  question 
whether  it  is  tolerance,  something  depends  on  the  nature  of  the  road  and  the  kind  of 
uses  allowed  to  be  made  of  it.     It  would  be  more  difficult  to  suppose  that  a  man  was 
tolerating  people  driving  carts  and  carriages  U|K)n  his  private  ruad,  than  to  supple 
that  he  was  allowing  them  to  walk  upon  it.     Tliis  road  is  only  claimed  as  a  footpath. 
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There  was  no  annoyance  to  the  proprietor  in  people  walking  there ;  he  was  thereby 
put  to  no  expense  or  inconvenience.  The  public  were  equally  tolerated  to  go  upon  the 
whole  of  what  was  called  the  common,  so  long  as  it  was  unenclosed,  and  yet  they  did 
not  go  across  it  in  the  direction  of  D,  but  went  in  the  direction  of  Murrayshall,  which 
was  out  of  the  way  if  the  object  had  been  to  reach  the  point  D.  Upon  the  whole,  I 
think  there  is  nothing  in  the  facts  proved,  which,  consistently  with  legal  principle, 
can  make  out  a  right  of  public  way  nere.  And,  taking  that  view  of  it,  I  think  it  is 
not  interfering  in  any  degree  with  the  province  of  the  jury  to  set  aside  this  verdict. 
It  is  not  enough  that  you  find  witnesses  to  say  they  believed  they  were  exercising  a 
legal  right.  The  circumstances  must  not  be  inconsistent  with  that  conclusion  in  point 
of  law.  I  think  they  are  inconsistent  with  it  here.  That  is  matter  for  the  Court 
rather  than  for  the  jury.  It  is  not  upon  conjflicting  evidence  as  to  facts  (properly  so 
called)  that  the  case  turns,  but  upon  legal  inference.  There  is  no  view  that  any  jury 
could  reasonably  take  of  the  facts  proved  here,  which  to  my  mind  would  warrant  the 
conclusion,  consistently  with  law,  that  this  was  a  public  right  of  road  ;  and  therefore 
I  am  of  opinion  that  the  verdict  ought  to  be  set  aside. 

Lord  Ardmillan. — ^I  have  had  some  difficulty  on  one  part  of  this  case.  I  certainly 
feel  that  there  are  to  my  mind  grounds  which  are  quite  satisfactory  why  I  could  not 
have  come  to  the  verdict  to  which  the  jury  came.  I  think  it  is  not  a  verdict  which 
the  evidence  supports.  But  my  difficulty  was  that  it  beingj  as  has  been  already  stated 
by  your  Lordship,  not  the  practice  of  the  Court  to  set  aside  a  verdict  merely  because 
the  Court  could  not  have  come  to  the  same  conclusion ;  and  it  being,  of  course,  very 
undesirable  that  there  should  be  a  succession  of  trials  of  a  case  of  this  kind,  where  perhaps 
there  might  be  a  succession  of  verdicts  in  the  same  way,  it  was  necessary,  if  we  could 
see  our  way,  to  find  some  ground  upon  which  this  verdict  would  be  set  aside  that  would 
be  strong  enough  to  support  a  judgment,  as  it  were,  upon  the  case,  such  as  might  prevent 
the  farther  litigation  of  the  question,  because  unless  we  could  find  grounds  that  went 
up  to  that  point  I  do  not  know  that  it  is  desirable  to  upset  a  verdict  on  a  question 
of  this  kind.  Now,  I  have,  after  a  very  anxious  consideration  of  the  proof,  come  to 
the  conclusion  that,  taking  the  facts  of  this  case  as  we  have  them  on  both  sides, 
[1055]  there  is  really  no  case  for  the  pursuers  upon  these  facts.  Every  demand  for 
a  right  of  way  across  the  property  of  another  rests,  in  my  view,  upon  grant,  either 
instructed  or  presumed.  Instructed  grant,  or  dedication  to  the  public  use  by  the 
proprietor,  is  no  part  of  this  case.  It  is  not  alleged.  But  grant  of  this  right  of  way 
from  point  to  point,  it  is  offered  to  instruct  by  the  evidence  of  immemorial  use,  and 
it  is  upon  that  presumption  that  the  rule  of  admitting  immemorial  use  to  come  in  place 
of  a  direct  grant  is  allowed.  Now,  it  is  quite  true  that  we  have  a  pubHc  road,  which 
is  a  public  place  in  a  sense,  at  each  end  of  this  alleged  right  of  way.  But  it  is  also  true 
that  between  the  point  C,  where  you  enter  it  upon  the  Stirling  side,  and  the  point  D, 
where  you  leave  it  upon  the  side,  I  may  say,  nearest  Glasgow — ^for  there  is  no  other 
place  of  any  considerable  importance  nearer  in  that  direction — ^there  is  no  public  place. 
That,  I  think,  is  a  most  important  circumstance.  The  Gilh'es'  Hill  and  the  point  of 
view  there  is  not  a  pubHc  place.  It  is  upon  the  private  property  of  Mr.  Murray,  and 
no  right  of  way  can  be  established  for  the  mere  purpose  of  going  to  the  Gillies'  Hill, 
taking  a  view,  and  returning  to  the  point  C.  That  has  not  been  contended  by  the 
pursuers.  But  that  is  the  first  point  you  reach ;  and  I  think  you  must  leave  out  of 
view,  in  considering  the  evidence  to  establish  the  right  of  way  from  point  to  point, 
all  the  traversers  of  the  path,  who  go  only  for  the  purpose  of  seeing  the  view,  and  either 
return  the  way  they  came,  or  stroll  down  what  was  in  old  times  an  open  and  unenclosed 
common  towards  the  south  and  south-east.  Now,  that  must  form  a  large  deduction 
from  the  evidence  that  has  been  led.  Then,  I  think,  there  must  be  another  large 
deduction — viz.  the  tenant  of  Murrayshall,  his  family,  servants,  and  workmen,  because 
no  right  of  way,  as  a  burden  upon  the  landlord's  right,  can  be  created  by  the  walking 
of  his  own  tenants  or  servants,  or  his  tenants*  servants,  along  his  own  property.  Their 
walking  along  that  line  was  in  the  exercise  of  his  possession,  and  could  not  be  laying 
or  paving  the  way  for  a  demand  for  a  public  right.  These,  therefore,  must  be  deducted* 
Then  1  come  to  what  is  certainly  a  critical  part  of  the  case,  and  one  not  very  easy  to 
understand.  If  the  road  had  terminated  at  the  place  called  the  Balloch  by  going 
out  to  Murrayshall,  1  do  not  think  it  could  really  be  susceptible  of  argument  that  there 
was  no  public  right  of  way,  There  was  no  public  right  of  way  if  it  had  stopped  at  G, 
There  was  no  public  right  of  way  if  it  went  on  to  Murrayshall  on  the  defender's  own 
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estate.  Neither  was  there  a  public  right  of  way  if,  besides  going  to  Murrayshall,  it 
had  turned  and  gone  down  the  Balloch  to  Kay*s  house,  beotuse  Kay  was  a  tenant 
of  the  defender,  and  the  pathway  from  the  Murrayshall  path  to  his  house  was  nothing 
more  than  an  extension  of  the  defender's  own  right  to  a  tenant  of  his  own.  Now, 
upon  that  point,  after  the  best  study  I  have  been  able  to  give  to  the  evidence,  I  have 
come  to  the  conclusion  that  there  was,  till  more  recent  years,  a  gap  in  this  line  of  way. 
I  do  not  rely  upon  the  divergence  that  there  is  between  the  Une  alleged  by  the  pursuers 
and  laid  down  on  their  plan,  and  the  line  which  they  now  say  thev  have  proved  I 
am  not  disposed  to  hold  them  very  tightly  to  that.  A  moderate  cuvergence  may  be 
admitted  in  such  a  matter.  I  do  not  say  this  divergence  is  excessive,  though  it  is 
rather  greater  than  usual.  But  the  fact  that  there  is  a  divergence,  and  that  the 
pursuers  themselves  have  not  beeti  quite  sure  of  their  line,  is  a  fact  in  entire  accordance 

-th  the  evidence  of  some  of  the  witnesses,  that  in  old  times  the  way  stopped  there. 

( think  that  the  evidence  is  in  entire  accordiance  with  the  fact  that  the  pursuers  them- 
selves have  had  difficulty  in  even  stating  the  line  their  alleged  right  of  way  takes  after 
it  ceases  to  be  a  Murrayshall  path,  and  before  it  gets  out  at  D.  Then  we  have  abundant 
evidence,  on  which  I  shall  not  dilate,  as  to  the  kilns,  the  roads  made  to  the  kilns,  and 
the  use  of  these  roads  by  the  proprietor,  and  ultimately,  at  a  much  later  period,  as 

0  this  alleged  pathway  falling  into  these  roads,  not  a  thing  pre-existent  to  these  roads, 
but  falling  into  these  roads,  and  thus  making  an  apparent  public  pathway  when  it 
was  merely  the  using  of  an  existing  road  which  the  proprietor  had  made.  Then  there 
h  evidence  that  at  one  place  near  a  kiln  there  was  a  narrow  bit  of  road  on  the  top  of 
.*  dyke,  on  which  it  was  possible  for  a  man  to  walk.  One  of  the  witnesses  gave  a 
very  graphic  description  of  that  by  sa}ing  that  it  was  a  place  where  a  man  might  walk, 
if  his  feet  would  carry  him.  It  appears  to  me  that  it  is  one  of  the  most  singular  modes 
of  proving  a  right  of  way  in  the  public — the  public  including  people  of  all  ages — ^that 
it  should  actually  be  part  of  the  right  of  way,  necessary  to  its  connec-[1056]"tion  from 
point  to  point,  that  for  a  bit  of  the  way  the  public  should  walk  on  a  place  twenty-one 
mches  wide,  on  the  top  of  a  dyke,  with  a  lime  quarry  in  the  immediate  neighbourhood 
That,  to  my  mind,  cannot  be  part  of  a  public  right  of  way,  and  it  seems  to  be  a  strong 
confirmation  of  the  testimony  to  which  I  have  alluded,  that  at  Kay's  house  there  was 
a  gap  in  this  line.  Now,  that  being  the  case,  I  think  we  must  deduct  a  great  deal  of 
the  general  evidence  as  to  people  being  seen  coming  out  at  the  point  D,  because  it  was 
quite  easy  for  them  to  get  to  D  when  they  were  at  G,  by  walking  across  the  conmion 
.md  coming  down  in  many  ways,  without  coming  through  the  Balloch,  and  down 
that  peculiar  piece  of  ground,  which  is  rough  and  deviating,  and  uncertain  even  to 
the  pursuers  themselves,  between  Kay's  house  and  the  point  D.  Now,  when  you 
have  so  defective  a  proof  of  that  important  piece  of  the  line,  I  think  we  are  shut  up 
to  this  conclusion,  that  excluding  the  mere  strollers,  and  excluding  the  proprietors' 
tenants  and  dependants,  and  excluding  the  workers  at  the  kilns  and  mines  upon  the 
proprietor's  property,  the  residuum  of  persons  who  were  traversing  this  alleged  pathway 
is  reduced  to  a  very  limited  amount  indeed ;  and  even  that  residuum  is  capable  of  still 
farther  reduction  when  you  consider  that  a  portion  of  it  consists  of  the  Craigend  miners. 
And  so  far  as  I  can  understand  the  evidence,  if  these  men  went  the  nearest  and  most 
convenient  way,  they  would  not  go  to  the  point  D  at  all,  but,  coming  up  from  Touch- 
adam  smithy,  they  would  cross  to  near  Kay's  house,  and  get  into  the  Murrayshall  path- 
way. Now,  that,  I  think,  brings  the  case  very  much  to  this,  that  you  have  now, 
and  from  what  we  can  gather  of  the  facts  would  likely  have  again,  if  there  were  another 
trial,  a  great  defect  in  the  proof  of  a  connected  line  of  way  from  point  to  point.  I  do 
not  mean  to  say  that  the  fact  that  the  road  claimed  is  longer  and  steeper  and  rougher 
than  the  statute-labour  road,  is  of  itself  sufficient  to  make  it  impossible  that  the  pubGc 
could  establish  a  right  of  way  there ;  but  these  are  circumstances  which  make  it  more 
difficult  to  establish,  and  make  it  less  likely  that  there  should  be  a  right  of  way  there. 
With  that  qualification,  I  am  of  opinion  that  the  line,  of  way  alleged  here  has  not  been 
made  out  from  end  to  end,  from  one  public  place  to  another,  and  that  a  decided  break 
in  any  portion  of  it  between  the  two  public  places  is  now,  and  must  hereafter  be,  fatal 
to  the  demand  for  this  right  of  way. 

The  CJourt  pronounced  this  interlocutor : — "  The  Lords  having  heard  the  coimsel  for 
both  parties  upon  the  rule  grantt^d  t^  shew  cause  why  a  new  trial  should  not  be  had.  set 
aside  the  verdict  in  this  case,  and  grant  a  new  trial  reserving  all  questions  of  expenses.* 
George  Donaldson,  S.S.r.-~RussEix  &  Nicolson,  C.S.— Agents. 
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No.  183.  IV.  Macpherson,  1056.     12  July  1866.     1st.  Div.— Bill  Chamber. 

Lord  Mure,  C. 

MoBiTZ  Harris  Moses  and  Others,  Petitioners.— F.  W.  Clark. 
John  George  Gifpord,  Respondent.— iSco«. 

Bankruptcy — Sequestration — Recall. — Sequestration  of  the  estate  of  an  Englishman, 
the  most  of  whose  creditors  resided  in  England,  and  who  had  been  erroneously  de- 
signed in  the  petition  for  sequestration  as  "  clerk,  residing  in  Innerleithen,"  whereas 
his  true  designation  was  "  clerk  in  holy  orders,"  and  curate  of  a  chapel  in  England, 
recalled. 

On  6th  May  1864  John  George  Gifford,  designing  himself  "  clerk,  residing  in  Inner- 
leithen," presented  a  petition  for  the  sequestration  of  his  estates,  the  concurring  creditor 
being  his  son,  John  J.  W.  Gifford,  of  Hertingfordbury,  in  the  county  of  Hertford. 
Sequestration  was  awarded  of  same  date. 

On  18th  July  1864  a  petition  for  recall  of  the  sequestration  was  presented  to  the 
Lord  Ordinary  by  Moritz  Harris  Moses,  merchant,  14  Union  CJourt,  London,  and  others, 
creditors  of  the  bankrupit,  on  the  grounds  that  the  bankrupt  is  an  Englishman,  haying 
his  paramount  domicile  in  England,  and  that  he  is  not  subject  to  the  jurisdiction  of  the 
Scotch  Courts — that  his  designation  in  the  petition  for  sequestration  was  erroneous, 
he  being  then  a  clerk  in  holy  orders,  and  curate  of  the  chapelry  of  Holden- 
hurst — that  his  son  was  not  a  bona  fide  creditor,  and  that,  as  admitted  by  the  bank- 
rupt in  his  examination,  upwards  of  twenty  of  his  creditors,  whose  united  debts 
[1057]  amount  to  £2590,  reside  in  England,  whereas  he  has  only  two  Scotch  creditors, 
whose  united  debts  amount  to  £10,  15s.,  and  that  he  has  five  French  creditors,  whose 
debts  amount  to  £236. 

Answers  were  lodged  for  the  bankrupt,  who  stated  that  **  in  the  spring  of  1864  the 
respondent  was  advised  to  leave  England  on  account  of  the  state  of  his  health,  and  the 
embarrassment  of  his  affairs,  and  to  come  to  Scotland.  He  went  to  Innerleithen,  in 
the  county  of  Peebles,  a  place  much  frequented  by  invalids,  took  up  his  residence,  and 
became  domiciled  there,  and  this  was  known  to  most  if  not  all  of  his  creditors ;  and  at 
the  date  of  the  sequestration  he  had  no  other  domidle  or  residence.  His  affairs  were 
at  this  time  embarrassed,  and  several  of  his  friends  and  creditors  advised  him  to  take 
out  a  sequestration  while  there,  as  a  most  necessary  and  beneficial  measure  for  the 
creditors,  in  order  to  prevent  any  undue  preference  or  advantage  being  obtained.  The 
respondent  was  not  at  that  time,  and  is  not  now,  subject  to  the  jurisdiction  of  the  Courts 
in  England.  He  was,  and  is,  not  subject  to  the  bankrupt  laws  of  any  part  of  the  United 
Kingdom  except  Scotland. 

"  The  respondent,  while  residing  as  aforesaid  at  Innerleithen,  met  with  a  severe 
accident  while  travelling  in  the  coach  between  Innerleithen  and  Peebles, — ^from  the 
effects  of  which  he  still  suffers.  Having  been  obliged  to  leave  Innerleithen  owing  to 
the  state  of  his  health,  resulting  from  the  said  accident,  the  respondent  was  obliged, 
acting  under  the  advice  of  his  medical  advisers,  to  remain  longer  in  England  than  he 
would  otherwise  have  done.  It  was  while  so  residing  in  England  that  he  received  notice 
from  the  trustee  of  the  diet  of  examination,  and,  acting  under  the  advice  of  his  medical 
advisers,  h^  intimated  to  the  trustee  that  he  was  unable  to  undergo  the  fatigues  of  a 
journey  to  Scotland,  to  be  present  for  examination.  The  state  of  his  health  was  such 
that  it  would  have  been  dangerous  for  him  to  have  attempted  the  journey,  and  he 
accordingly  sent  to  the  trustee  a  medical  certificate  that  he  was  suffering  from  the 
effects  of  a  severe  accident. 

"  The  trustee,  accordingly,  in  terms  of  the  88th  section  of  the  Bankruptcy  (Scotland) 
Act  1856,  presented  a  petition  to  the  Sheriff  for  a  commission  to  examine  the  respon- 
dent, which  was  granted. 

"  The  respondent,  accordingly,  attended  before  the  commissioner,  and  underwent 
a  complete  and  searching  examination,  in  the  course  of  which  he  made  a  full  disclosure 
of  the  state  of  his  affairs. 

*"  The  expense  of  a  sequestration  under  the  bankrupt  laws  of  Scotland  does  not 
amount  to  one  fourth  part  of  the  expense  of  similar  proceedings  under  the  laws  of 
England;  and  this,  in  the  realisation  and  distribution  of  so  small  an  estate,  was  a 
great  consideration.    None  of  the  bankrupt's  largest  and  bona  fide  creditors  have 
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made  any  attempt  to  impede  the  proceedings  under  the  seauet?t ration,  and  they  approve 
of  the  proceedings  therein,  and  are  desirous  the  same  should  proceed." 

On  19th  June  1866  the  Lord  Ordinary  pronounced  this  interlocutor:—"  Having 
called  the  cause  and  no  appearance  having  been  made  by  or  on  behalf  of  the  respondent, 
John  George  Gifford,  recalls  the  sequestration  of  the  estates  of  the  said  John  George 
Giflford  awarded  by  the  Lord  Ordinary  on  6th  May  1864  :  Prohibits  any  further  pro- 
cedure therein  ;  and  appoints  the  judgment  of  recall  to  be  entered  in  the  Register  of 
Sequestrations,  and  marked  on  the  margin  of  the  Record  of  Inhibitions." 

The  bankrupt  reclaimed,  and  the  Court  heard  parties  on  the  merits  of  the  petition, 
as  well  as  on  the  reclaiming  note. 

Lord  President. — The  statement  wliich  we  have  now  heard  on  both  sides  on  the 
merits  of  the  application,  as  well  as  in  reference  to  the  interlocutor  pronounced,  enabl&^ 
us  to  decide  upon  them.  As  far  as  concerns  the  interlocutor  pronounced  by  the  Lord 
Ordinary  on  awarding  sequestration,  I  think  he  is  quite  warranted,  in  the  circum- 
stances, in  pronouncing  it ;  but  that  is  not  a  reason  why  we  should  not  now  alt«r  it  if 
we  see  grounds  for  doing  so. 

[1058]  1^  ifi  ^ery  clear  on  the  statement  of  the  bankrupt  himself  that  he  came  to 
Scotland  for  the  purpose  of  availing  himself  of  the  Scotch  law  of  sequestration,  he  being 
embarrassed  in  his  affairs,  and  not  choosing  to  avail  himself  of  the  bankrupt  law  d 
his  own  country.  He  applied  for  sequestration  by  a  designation  clearly  calculated  to 
mislead  his  English  creditors.  His  true  designation  was  John  George  Gifford,  "  derk 
in  holy  orders,"  and  he  designed  himself  "  clerk,  residing  in  Innerleithen,"  which  was 
not  a  designation  calculated  to  describe  the  curate  of  a  parish  in  England.  It  appears 
that  almost  all  his  creditors  are  in  England,  a  mere  fraction  of  them  being  resident  in 
Scotland.  It  therefore  appears  to  me  that  England  is  the  proper  place  to  distribute 
his  property,  if  he  has  any.  But  it  is  said  he  has  no  property  in  England — ^that  may  be 
true,  but  it  is  not  said  that  he  has  any  in  Scotland.  What  he  has  he  probably  carries 
with  him.  Again,  it  is  said  that  he  is  not  subject  to  the  jurisdiction  of  the  English 
Courts,  and  therefore  cannot  get  his  affairs  wound  up  there ;  but  it  is  not  difficult 
for  him  to  replace  himself  under  that  jurisdiction  from  which  he  has  escaped  I 
think  the  case  comes  within  the  conditions  of  the  statute,  and  that  we  ought  not  to 
allow  the  English  bankrupt  laws  to  be  evaded,  and  ours  to  be  made  a  coveriand  pro 
tection  for  getting  affairs  brought  under  it  which  ought  to  be  dealt  with  dsewhera  I 
therefore  think  we  ought  to  pronounce  an  interlocutor  adhering  to  that  of  the  Lord 
Ordinary,  and  also  stating  that  we  have  heard  parties  as  to  the  reasons  of  recall. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  The  Lords  having  heard  the  counsel  for  the 
parties  on  the  reclaiming  note  for  John  George  Gifford,  No.  21  of  process,  and  also  on 
the  merits  of  the  application  for  recall  of  the  sequestration  of  the  estates  of  the  said 
John  George  Giffora,  .  ,  .  refuse  the  prayer  of  the  said  reclaiming  note,  and  adhere  to 
the  Lord  Ordinary's  interlocutor  recalling  the  said  sequestration,  and  prohibiting  any 
further  procedure  therein,  and  appointing  the  judgment  of  recall  to  be  entered  in  the 
Register  of  Sequestrations,  and  marked  upon  the  margin  of  the  Record  of  Inhibitions : 
Find  the  said  John  George  Gifford  Uable  to  the  petitioners  in  the  expenses  incurred  by 
them  since  the  date  of  the  Lord  Ordinary's  said  interlocutor  reclaimed  against,  allow 
an  account,"  &c. 

James  Y.  Pullar,  S.S.C— D.  F.  Bridgeford,  S.S.C— Agents. 

[Principle  applied.  Cooper  r.  Baillie,  1878,  5  R.  564.] 


No.  184.  IV.  Macpherson,  1058.     12  July  1866.    2d  Div.— Lord  Barcaple, 

Teind  Qerk, 

Rev.  Pj^ttkr  Macvicar,  Objector  and  Reclaimer.— A/iZiar—jBa?/owr. 
Jamjs  Tweedie,  Respondent.— a.  R.  Clark— Lee. 

Teinds — Surrender — Valuation.'— \n  a  process  of  locality  a  heritor  lodged  a  minute 
r]  of  surrender  of  his  teinds.     In  the  decree  of  valuation  on  which  he  founded  the 
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teinds  of  his  lands  and  of  lands  not  belonging  to  him,  and  in  part  situated  in  a  different 
parish,  were  valued  in  cumulo.  The  Court  {rev.  judgment  of  Lord  Barcaple)  refused 
to  sustain  the  surrender,  in  respect  the  amount  of  the  heritor*s  teind  was  not  ascer- 
tained by  the  decree  of  valuation  founded,  and  could  not  be  ascertained  without  a 
process  of  division  of  the  cumulo  valuation  contained  in  said  decree  of  valuation. 

In  the  locality  of  the  stipend  of  the  parish  of  Manor,  Mr.  Tweedie  of  Quarter,  one 
of  the  heritors,  lodged  a  condescendence  and  surrender,  in  which  he  stated — "  (1)  The 
condescender  is  heritable  proprietor  of  the  lands  of  Hallmeadow,  town  of  Manor,  Glen- 
rath,  Hallmanor,  Castlehill,  Welsh-houses,  and  mill  lands  of  Manor,  lying  in  the  said 
parish  of  Manor,  together  with  the  teinds,  parsonage  and  vicarage,  thereof,  conform  to," 
&c.  "  (2)  By  decreet  of  valuation  at  the  instance  of  James  Burnett  of  Barns,  against 
the  Earl  of  March  and  the  ministers  of  the  parishes  of  Peebles  and  Manor,  dated  16th 
July  1729,  the  teinds  of  the  said  lands  belonging  to  the  condescender,  along  with  the 
teinds  of  the  lands  of  Barns,  Hasswellsykes,  Over  Glack,  and  others,  now  belonging  to 
WilUam  Alexander  Forrester,  Esq.  of  Bams,  and  of  the  lands  of  Woodgrievington,  and 
two  third  parts  of  Bon-[1059]-ningtoun,  in  the  parish  of  Peebles,  now  belonging  to 
Sir  Adam  Hay  of  Haystoun,  Bart.,  were  valued  as  follows,  viz. : — " 

In  the  decree  of  valuation  it  was  found  and  declared  as  follows  : — "  The  just  worth 
and  constant  yearly  avail  of  the  stock  and  teind,  parsonage  and  vicarage,  of  the  pursuer's 
lands  underwritten,  to  be  yearly  the  sums  of  money  and  quantities  of  victual  after 
specif eit,  viz.: — His  lands  of"  .  .  .  Here  lands  afterwards  conveyed  to  Mr.  Tweedie 
and  Mr.  Forrester  in  the  parish  of  Manor,  and  Sir  Adam  Hay  in  the  parish  of  Peebles, 
were  mentioned  together,  the  value  of  the  stock  and  teinds  being  stated  at  "£1532, 
138.  4d.  Scots  money,  and  8  bolls  meal,  the  fifth  part  whereof,  being  £306,  10s.  8d., 
and  1  boll  2  firlots  1  peck  2  lippies  and  fths  of  a  lippy  meal,  they  declare  to  be  teind, 
parsonage  and  vicarage." 

Mr.  Tweedie,  in  Ins  condescendence,  after  stating  this  joint  valuation,  proceeded 
(1)  to  deduct  the  proportion  which  he  alleged  to  be  applicable  to  the  lands  in  the  parish 
of  Peebles  ;  (2)  to  shew  the  proportion  of  the  valuation  applicable  to  his  own  and  Mr. 
Forrester's  lands,  as  fixed  by  an  agreement  entered  into  in  1838  between  his  father, 
Mr.  Forrester,  and  their  author ;  and  (3)  to  specify  the  apportionment  of  the  burden 
of  stipend  as  fixed  by  this  agreement.  By  this  calculation,  Mr.  Tweedie  brought  out 
a  balance  of  £1,  15s.  7d.  as  the  surplus  teind  efieiring  to  his  own  lands.  He  concluded 
by  making  the  following  "  Surrender.— The  condescender  is  willing  to  surrender, 
and  now  hereby  surrenders,  to  the  minister  the  valued  teinds  above  specified  of  his 
lands  in  the  parish,  and  protests  that  he  shall  not  be  liable  for  any  share  of  expenses 
to  be  incurred  in  the  locality," 

Although  the  decree  did  not  fix  the  valuation  applicable  to  the  different  lands, 
it  contained  a  narrative  on  the  evidence  on  which  it  proceeded,  which  shewed  the 
values  which  had  been  attached  to  the  different  lands  in  arriving  at  the  cumulo 
valuation. 

Mr.  Tweedie  also  lodged  in  process  the  minute  of  agreement  referred  to  in  his 
condescendence  and  surrender. 

By  interlocutor  of  16th  March  1866,  the  Lord  Ordinary  "  approves  of  the  minute 
of  division  No.  of  process,  and  sustains  the  surrender  of  Mr.  Tweedie,  and  decerns." 

The  minister  reclaimed,  and  argued  ; — That  the  proposed  surrender  could  not  be 
sustained,  because  the  minute  did  not  shew  the  amount  of  t^ind  to  be  surrendered,  and  it 
was  incompetent  to  surrender  an  unascertained  amount  of  teind.  By  the  decree  of  valua- 
tion founded  on,  the  teinds  of  Mr.  Tweedie's  lands,  and  of  lands  not  belonging  to  him,  and 
in  part  situated  in  the  adjoining  parish  of  Peebles,  were  valued  in  cumulo.  The  amount 
of  the  cumulo  valuation  effeiring  respectively  to  the  lands  in  the  parishes  of  Peebles 
and  Manor,  and  to  the  different  parcels  of  land  in  the  latter  parish,  had  not  been  ascer^ 
tained  by  any  decree  of  division,  or  fixed  by  any  deed  binding  upon  all  parties  interested. 
In  order  to  bring  out  the  amount  of  teind  proposed  to  be  surrendered,  Mr.  Tweedie, 
in  the  first  place,  allocated  a  certain  amount  of  the  cumulo  valuation  upon  the  lands 
in  Peebles,  and  then  allocated  the  remainder  upon  lands  in  Manor,  alleged  to  belong 
to  him  and  Mr.  Forrester  respectively.  Both  these  allocations  were  unwarranted, 
and  the  latter  was  erroneous,  in  respect  that,  by  the  minute  of  agreement  upon  which 
it  proceeded,  a  portion  of  the  cumulo  valuation  was  allocated  upon  lands  which  the 
minister  maintained  were  not  included  in  the  valuation.    The  amount  of  teind  pro- 
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posed  to  be  surrendered  had  thus  not  been  ascertained  by  any  competent  process  to 
be,  and  in  pdnt  of  fact  it  was  not,  the  true  amount  efieiring  to  Mr.  Tweedie's  lands 
mentioned  in  the  decree  of  valuation.  The  result  of  sustaining  the  surrender  now 
proposed  would  be  to  leave  the  minister  to  litigate  at  his  own  expense  all  the  questions 
which  might  arise,  either  with  the  parish  of  Peebles  or  with  the  other  heritors  of  Manor, 
as  to  the  allocation  of  the  cumnlo  valuation. 

[1060]  Argued  for  Mr.  Tweedie ; — By  the  minute  of  surrender,  Mr.  Tweedie  sur- 
rendered his  valued  teind,  whatever  the  amount  of  that  might  be,  and  no  question 
as  to  whether  certain  lands  were  or  were  not  valued  could  be  prejudiced  by  the  surrender 
being  sustained.  Further,  the  allocation  of  the  cumulo  valuation  set  out  in  the  minute 
was  correct,  and  was  arrived  at  upon  data  furnished  by  the  decree  oi  valuation.  The 
decree  contained  a  narrative  of  the  proof  led  as  to  the  value  of  the  several  parcels  d 
land,  the  teinds  of  which  were  valued  in  cumulo,  and  the  proportion  of  the  cumtdo 
valuation  ef!eiring  to  each  parcel  of  land  was  ascertained  by  taking  one-fifth  .of  the 
proved  value  of  such  parcel,  and  making  allowance  for  the  proportion  of  certain  cot- 
houses  estimated  as  efieiring  thereto. 

The  Court  intimated  an  opinion  that  the  proposed  surrender  could  not  be  sustained, 
and  continued  the  case  till  a  future  day,  in  order  that  Mr.  Tweedie  might  have  an 
opportunity  of  lodging  a  minute  of  surrender  in  such  terms  as  might  obviate  the 
objections  to  the  minute  then  before  the  Court. 

Mr.  Tweedie  accordingly  lodged  a  minute  of  surrender,  making  no  mention  of  the 
minute  of  agreement,  but  simply  narrating  his  titles  to  the  lands  and  the  decree  of 
valuation^  surrendering  in  general  terms  the  valued  teinds  of  his  lands,  and  protesting 
that  neither  he  nor  his  successors  should  be  liable  for  any  expense  that  might  be  in- 
curred in  the  present  or  any  future  process  of  locality. 

This  minute  of  surrender  was  also  objected  to  by  the  minister. 

Mr.  Tweedie  argued  that  a  heritor  was  entitled  to  surrender  upon  a  cumulo  valuation, 
leaving  it  to  the  minister  to  ascertain  the  amount  of  teind  so  surrendered. 

The  Court  pronounced  the  following  interlocutor : — '^  Recall  the  interlocutor 
reclaimed  against ;  and  in  respect  the  amount  of  the  heritor's  teind  is  not  ascertained 
by  the  decree  of  valuation  founded  on,  and  cannot  be  ascertained  without  a  process 
of  division  of  the  cumulo  valuation  contained  in  the  said  decree  of  valuation^  refuse 
to  sustain  the  surrender,  and  decern  ;  and  find  the  minister  entitled  to  expenses  since 
the  date  of  the  Lord  Ordinary's  interlocutor." 

W.  H.  &  W.  J.  Sands,  W.S.— Mackenzie  &  Kermack,  W.S.— Agents. 

[See  hofd  Advocate  v,  Stirling,  1888,  15  R.  424.] 


No.  185.  IV.  Macphkrson,  1060.     13  July  1866.    2d  Div.— Sheriff  of  Aberdeen- 

shire, I. 

Walter  Reid,  Pursuer  and  Respondent. ->goi.-<7^.  Young— Shamd. 
William  Moik,  Defender  and  Advocator. —ffordon—W.  If.  Thomson. 

Husband  and  Wife— Parent  and  Child— Poor— Aliment,— Eeld  that  a  husband, 
having  sufficient  means,  is  liable  for  the  support  of  the  indigent  parents  of  his  wife 
during  the  subsistence  of  the  marriage. 

This  was  an  advocation  from  the  Sheriff-court  of  Aberdeenshire.  Reid,  inspector 
of  poor  of  the  parish  of  Fordyce,  raised  an  action  against  Moir  for  payment  of  £1,  15s. 
5d.,  being  aliment  furnished  to  the  parents  of  the  defender's  wife,  w^ho  had  become 
chargeable  upon  the  parish,  and  concluding  to  be  relieved  of  future  advances.  It 
appeared  that  the  defender  (advocator)  had  married  Jane  Shaw,  the  daughter  of  Robert 
and  Isabella  Shaw,  on  the  10th  of  October  1857 ;  and  that  he  did  not  acquire,  and 
had  not  since  acquired,  any  property  through  his  wife.  In  December  1864  the  add 
Robert  Shaw  applied  to  the  inspector  of  poor  in  the  parish  of  Fordyce  for  parochial 
relief  for  himself  and  his  wife,    Tlie  inspector  found  that  they  were  proper  objects 
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of  refief,  and  awarded  it  accordingly ;  and,  of  the  same  date,  intimated  to  Moir  that 
the  said  persons  had  become  then  chargeable  on  the  parochial  board,  and  that  the 
board  held  him  liable  as  having  married  the  daughter  of  the  said  paupers.  [1061]  Moir 
admitted  the  facts,  but  deni^  his  liability.  The  inspector  then  raised  the  present 
action. 

The  facts,  as  above  stated,  were  admitted  by  both  parties ;  and  the  defender,  in 
the  course  of  the  action,  put  in  a  minute  of  admission  and  consent  that  the  case  should 
be  disposed  of,  and  decided  on  the  same  footing  as  if  he  had  admitted  upon  record  that 
his  means  were  sufficient  to  enable  him  to  maintain  his  wife's  parents. 

The  pursuer  pleaded,  inter  alia ; — (5)  The  defender,  being  thef  husband  of  the 
daughter  of  the  said  Robert  Shaw  and  his  wife,  is  liable  for  the  obligation  that  exists 
against  his  said  wife  to  maintain  her  parents,  and  the  said  obligation  existed  at  the 
date  of  the  defender's  marriage  to  his  said  wife,  at  least  it  existed  as  a  contingent 
obligation. 

The  defender  pleaded ; — (2)  The  defender  not  having  been  luoratus  by  his  marriage, 
and  his  wife  not  being  possessed  of  any  separate  means  or  estate  of  her  own,  is  not 
bound  to  maintain  his  wife's  parents.  (3)  The  present  debt  or  obligation  not  having 
emerged  at,  nor  previous  to,  the  defender's  marriage,  and  not  being  then  a  debt  or 
obligation  incumbent  upon  the  defender's  wife,  in  respect  that  the  liability  of  children 
to  maintain  their  parents  depends  on  their  ability  to  do  so,  the  defendter  is  not  liable 
for  it.  (4)  But  assuming  that  it  had  so  emerged,  the  defender's  wife  being  then  quite 
unable,  from  want  of  means,  to  provide  for  the  maintenance  of  her  parents,  it  was 
not  a  Kability  or  debt  for  which  she  was  bound,  and  hence  it  cannot  fall  as  a  legal  debt 
or  obligation  upon  the  defender  as  her  husband.  (7)  In  any  view  of  the  case  the  de- 
fender is  not  bound,  in  the  circumstances  before  stated,  to  do  more  than  contribute 
towards  the  maintenance  of  his  wife's  parents,  and  the  pursuer  is  not  entitled  to  main- 
tain the  present  action  against  the  defender  alone,  seeing  that  there  is  another  or 
others  equally  liable  with  the  defender,  and  more  able  to  pay,  who  have  not  been  called 
to  the  action^ 

The  Sheriff-substitute  (Watson)  assoilzied  the  defender,  on  the  ground  that  he  could 
find  no  authority  for  holding  that  a  son-in-law,  the  husband  of  a  daughter  deriving 
no  estate  from  her  parents,  and  having  no  separate  estate  of  her  own,  is  liable  to  main- 
tain his  parents-in-law. 

On  appeal,  the  Sheriff  (Jamieson)  altered,  and  pronounced  an  interlocutor  con- 
taining, inter  alia,  the  following  findings  : — "  Finds  that,  by  the  law  of  Scotland,  parents 
and  children  are  reciprocally  Uable  to  aliment  each  other  when  in  a  state  of  indigence ; 
that  this  obligation,  which  arises  from  the  law  of  nature,  attached  to  the  defender's 
wife  while  she  was  unmarried,  and  was  not  extinguished  by  her  marriage  with  the 
defender ;  that  the  defender  became  liable  for  all  the  debts  and  obligations  of  his  wife 
by  his  marriage  with  her,  and  is  therefore  bound  to  aliment  her  indigent  parents  while 
able  to  do  so,  and  during  the  subsistence  of  his  marriage  with  their  daughter  :  There- 
fore finds  the  defender  liable  to  payment  to  the  pursuer  of  £1,  158.  5d.  of  aliment, 
advanced  by  the  pursuer  for  behoof  of  Robert  and  Isabella  Shaw,  with  interest  as 
libelled  :  Finds  the  defender  liable  to  free  and  relieve  the  pursuer  of  such  alimentary 
or  other  advances  as  may  be  reasonable  for  the  support  of  the  said  Robert  and  Isabella 
Shaw  during  the  subsistence  of  the  marriage  of  the  said  defender  and  his  present  wife, 
reserving  always  the  defender's  right  of  relief  against  the  other  children  of  the  said 
Robert  and  Isabella  Shaw  and  their  husbands,  if  any." 

The  defender  advocated ;  and  the  case  was  reported  to  the  Second  Division. 

Argued  for  the  advocator ; — The  question  as  to  the  liability  of  a  son-in-law  for 
the  support  of  the  parents  of  his  wife  is  now  for  the  first  time  brought  before  the  Court 
in  its  simple  form.  Opinions  were  expressed  upon  the  point  in  the  case  of  Macdonald. 
They  were  to  the  effect  that  there  is  no  obligation  on  a  son-in-law  to  support  his  wife's 
parents,  unless  [1062]  the  wife  had  the  ability  to  do  so,  and  the  parents  were  in  want 
previous  to  the  marriage.  Without  these  two  elements — superfluity  of  means  on  part 
of  the  child,  and  poverty  on  part  of  the  parents — existing  prior  to  the  marriage,  there 
is  no  debt  due  by  the  wife— nothing  that  can  be  enforced  against  her,  and  conse- 
quently nothing  that  can  be  transferred  against  the  husband.  The  case  of  an  illegiti- 
mate child  is  entirely  different.  The  claim  of  aliment  for  the  support  of  a  bastard  is 
not  On  the  same  footing  as  the  claim  for  a  legitimate  child.  The  one  is  an  ordinary 
civil  debt ;  the  other  is  a  right  to  enforce  an  obligation  arising  ex  jure  naturae.    The 
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opinion  of  Lord  Ivory  in  Clarkaon  is  quite  express  on  this  point.  These  two  kinda 
of  alimentary  claims  are  regulated  by  different  rules.  In  the  case  laid  before  us,  there 
was  no  debt  due  by  the  wife  previous  to  or  at  the  date  of  the  marriage.  At  that  time 
her  parents  were  not  in  poverty,  and  if  they  had  been  in  poverty,  she  had  no  abiKty 
to  support  them.  There  is  no  obligation,  therefore,  that  can  be  enforced  against  her 
husband* 

Argued  for  the  respondent ; — The  point  has  never  been  decided,  but  the  dicta 
are.  not  all  one  way.  In  the  case  of  Laidlaw  the  opinions  expressed  by  the  Lord  Prea- 
dent  (Hope)  and  Lord  Gillies  were  favourable  to  the  respondent,  and  these  dicta  are 
as  valuable  as  those  expressed  in  Macdonald^s  case.  But  the  question  must  be  dedded 
on  principle.  The  claim  for  aliment,  either  at  the  instance  of  a  parent  or  a  child,  is 
of  the  nature  of  a  debt.  It  is,  no  doubt,  an  obligation  arising  ex  jure  naturce,  but  it 
is  an  obligation  which  the  law  enforces.  The  only  difference  between  such  a  debt 
and  an  ordinary  civil  debt  is,  that  unless  the  debtor  has  ability  to  pay,  it  cannot  be 
recovered.  The  obligation  to  support  a  parent  exists  even  although  there  is  no  poverty 
on  the  one  hand,  or  ability  on  the  other.  At  marriage  it  existed  as  a  contingent  obliga- 
tion, which  might  or  might  not  become  prestable  ;  but  if  it  became  prestable,  and  the 
daughter  had  ability  to  meet  it,  then  it  could  be  recovered  from  ner.  In  this  case 
the  obligation  has  become  prestable,  and  the  daughter,  through  her  share  in  the  goods 
in  communion,  has  ability  to  meet  it ;  therefore  it  can  be  enforced  against  her  lib 
any  ordinary  debt  for  which  she  is  liable,  and  it  can  be  enforced  equally  against  her 
husband.  The  claim  of  aliment  at  the  instance  of  a  bastard  rests  on  the  same  prin- 
ciple— that  of  a  natural  obligation.  The  bastard's  claim  can  be  enforced  against  the 
husband.     There  is  the  strongest  analogy  between  that  case  and  the  presentt 

At  advising, — 

Lord  Justice-Clkrk. — The  action  in  the  inferior  Court  was  raised  by  the  respondent, 
Reid,  as  inspector  of  poor  in  the  parish  of  Fordyce,  and  was  based  upon  the  allegation 
that  in  1864  the  parochial  board  of  that  parish  afforded  relief  to  Robert  Shaw  and 
his  wife,  who,  it  was  averred,  were  and  continue  to  be  proper  objects  of  parochial  relief. 
It  was  further  averred  that  the  defender,  Moir,  was  married  to  the  daughter  of  these 
persons  in  1857,  and  that  the  marriage  subsists  still.  Upon  these  facts  the  inspector 
brings  this  action  of  reh'ef  against  Moir,  as  liable,  as  husband  of  the  daughter  of  these 
paupers,  to  reimburse  the  parish  for  money  expended  in  support  of  them.  The  ques- 
tion of  the  liability  of  the  defender  is  one  of  great  importance,  and  of  very  general 
application,  and  it  has  [1063]  been  very  ably  and  carefully  argued  before  us,  and  has 
received  great  attention  from  us. 

The  interlocutor  of  the  Sheriff  is  in  favour  of  the  pursuer,  and  affirms  the  liability 
of  the  defender.  The  grounds  in  law  on  which  he  arrives  at  that  result  are  very  cleariy 
expressed  in  the  finding  "  that  by  the  law  of  Scotland  parents  and  children  are  recipro- 
cally Uable  to  aliment  each  other  when  in  a  state  of  indigence ;  that  this  obUgatioa 
which  arises  from  the  law  of  nature,  attached  to  the  defender's  wife  while  she  was 
unmarried,  and  was  not  extinguished  by  her  marriage  with  the  defender ;  that  the 
defender  became  liable  for  all  the  debts  and  obligations  of  his  wife  by  his  marriage 
with  her,  and  is  therefore  bound  to  aliment  her  indigent  parents  while  able  to  do  so. 
and  during  the  subsistence  of  his  marriage  with  her  daughter." 

My  opinion  is  in  entire  accordance  with  that  of  the  Sheriff,  and  I  think  that  a  few 
obvious  considerations  will  make  sufficiently  clear  the  grounds  of  my  judgment 

In  the  first  place,  it  is  desirable  to  ascertain  precisely  the  nature  of  the  reciprocal 
obligations  created  by  the  relationship  of  parent  and  child,  which,  while  undoubtedly 
based  on  the  law  of  nature,  are  also  given  effect  to  and  enforced  by  the  civil  law  of 
this  country.     The  obligation  is  a  constantly  subsisting  obligation,  but  it  can  only 

*  lull's  Com.  5th  ed.  i.  G35 ;  Macdonald  i;.  Macdonald,  June  20,  1846,  8  D.  830: 
Laidlaw  v.  Laidlaw  and  Oliver,  July  3,  1832,  10  S.  745  ;  Donald  r.  Donald,  May  26, 
1860,  22  D.  11 18  ;  Clarkson  t\  Fleming,  July  7, 1858,  20  D.  1224  ;  Aitken  v.  Anderson. 
May  27,  1815,  Hume  217 ;  Marjoribanks  v.  Amos.  Nov.  30,  1831,  10  S.  79 ;  Rexr. 
Munden,  1  Strange,  189;  Fraser  on  Parent  and  Child,  p.  115,  new  ed,;  Corner. 
Adair.  Feb.  24,  1860,  22  D.  897. 

t  Wilson  V.  Heritors,  &c.,  of  Cockpen,  Feb.  18,  1825,  3  S.  547  ;  Spence  v.  Murray. 
Nov.  19,  1796,  M.  App.  Aliment,  1;  Greig  v.  Adamson,  March  2,  1865,  ante, 
vol.  iii.  575 ;  Wallace  v.  Goldie,  July  20,  1848,  10  D.  1510. 
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be  enforced  under  certain  conditions,  and  these  conditions  are,  that  there  is  indigence 
on  the  one  side,  and  superfluity  on  the  other — superfluity  in  this  limited  sense,  that 
the  person  against  whom  the  claim  is  made  has  more  of  the  goods  of  this  world  than 
are  necessary  for  his  own  support.  Until  there  is  a  concurrence  of  these  two  condi- 
tions, no  claim  can  be  made,  and  no  debt  arises ;  but  when  they  do  concur,  such  a 
claim  arises,  and  may  be  enforced  by  law.  That  being  the  nature  of  the  claim,  it  follows 
that  such  claims  never  can  be  made  eflectual  against  a  bankrupt  estate,  because  there 
is  no  concurrence  of  these  two  requisites.  There  may  be  indigence  on  the  one  side, 
but  of  necessity  there  is  no  superfluity  on  the  other,  superfluity  and  insolvency  being 
incompatible ;  and  so  it  follows  that  the  discharge  of  the  bankrupt  can  never  relieve 
him  of  that  obligation,  if  at  any  future  time  he  becomes  possessed  of  that  wealth  which 
would  enable  him  to  fulfil  the  obligation.  This  obligation,  then,  which  lay  on  Mrs. 
Moir  prior  to  her  marriage,  was  no  doubt  for  a  time  dormant,  or  contingent,  or  future, 
but  I  am  not  aware  that  there  is  anything  in  the  law  of  Scotland  or  in  the  principle 
on  which  the  liability  of  a  husband  for  a  wife's  debts  is  based,  to  prevent  him  becoming 
liable  for  her  future  or  contingent  debts,  and  for  her  obligations  existing  before  marriage, 
although  these  were  not  then  prestable,  and  might  never  become  so.  The  foundation 
of  her  husband's  liability  is  this  :  By  reason  of  her  marriage  the  wife's  person  is  entirely 
sunk,  and  her  moveable  estate  is  transferred  by  assignation  to  her  husband,  so  that 
his  and  her  estate,  during  the  subsistence  of  the  marriage,  form  one  moveable  estate 
under  the  control  and  management  of  the  husband.  The  legitimate  consequence 
of  this  is,  that  every  personal  obligation  of  the  wife  is,  along  with  her  estate,  trans- 
ferred to  the  husband,  and  becomes  his  debt. 

What  is  there  in  the  nature  of  this  case,  that  it  shoiild  form  an  exception  to  this 
general  rule  1  The  obligation  is  one  which  is  founded  on  natural  piety,  but  is  also 
an  obligation  which  is  recognised  and  given  effect  to  by  the  civil  law ;  and  while  it 
is  not  ordinary  civil  debt,  it  is  one  which  the  law  will  enforce  against  the  person  and 
estate  of  the  debtor,  so  that  if  Mrs.  Moir  had  remained  single,  and  her  parents  had 
become  indigent,  she  would  undoubtedly  have  been  liable  to  support  them,  if  she 
could  do  so  out  of  her  means. 

But  it  is  said  that  she  brought  no  estate  to  her  husband,  that  he  was  not  lucraius 
by  the  marriage ;  but  there  is  nothing  more  clearly  fixed  in  our  law  than  that  this  does 
not  affect  the  liability  of  the  husband  for  his  wife's  debts ;  and  there  is  no  reason  why 
there  should  be  any  difference  in  this  case.  The  only  peculiarity  is  that  at  the  date 
of  the  marriage  there  was  not  an  obligation  instantly  prestable ;  but,  as  I  have  said 
before,  that  is  no  reason  for  not  giving  effect  to  the  principle.  The  obligation  attached 
to  the  wife  in  the  same  way  as  a  contingent  mercantile  obligation  existing  prior  to 
marriage  would  be  held  to  have  attached  to  her,  although  no  claim  or  demand  under 
it  emerged  till  after  marriage.  Every  contingent  and  future,  though  not  prestable, 
debt  of  the  wife  at  marriage  is  transferred  thereby  against  the  husband ;  and  this 
is  the  principle  which  must  rule  the  decision  [1064]  of  the  present  case.  It  would 
have  been  enough  to  express  thus  the  principle  of  my  judgment,  if  it  were  not  that  a 
number  of  authorities  have  been  cited,  and  I  do  not  tHnk  we  should  be  doing  justice 
to  the  parties  or  the  profession  if  we  did  not  take  notice  of  them.  In  the  first  place, 
I  would  observe  that  I  concur  in  the  opinions  expressed  by  the  Lord  President  and 
Lord  Gillies  in  the  case  of  Laidlaw ;  and  although  there  was  not  a  decision  on  the 
question,  these  opinions  were  strongly  expressed  and  given  effect  to  by  the  settlement 
of  the  case.  The  Lord  President  says — "  I  am  not  aware  that  there  is  any  authority 
directly  in  point.  But  it  would  rather  appear  that  the  obligation  to  aliment,  being 
founded  on  the  law  of  nature,  should  attach  to  all  children  equally  who  are  able  to 
perform  that  obligation.  But  if  Mrs.  Oliver  would  have  been  liable  had  she  remained 
single,  I  do  not  see  how  her  marriage  should  extinguish  her  liability,  or  how  her  husband 
should  be  free  from  it.  If  a  man  marries  a  widow  who  has  a  child  by  a  former  marriage 
she  is  liable  to  aliment  that  child,  and  how  can  it  be  maintained  that  her  second  husband 
is  free  from  that  liability  l  Suppose  that  the  pursuer  had  no  son,  and  no  other  child 
but  Mrs.  Oliver,  co\ild  it  be  maintained  that  she  and  her  husband  were  not  liable  to 
aliment  her  mother  ?  "  And  Lord  Gillies  says — "  The  daughter  of  the  pursuer  says 
she  has  no  means  of  her  own,  and  everything  is  her  husband's ;  but  what,  then,  is 
the  import  of  the  term  *  goods  in  communion  '  ?  A  share  of  the  moveables  is  hers. 
If  this  be  a  debt  arising  from  a  natural  obligation — if  it  be  a  debt  against  her — I  con- 
ceive that  her  husband  incurs  the  same  liability  as  for  the  other  debts  of  his  wife,  and 
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that  this  does  not  depend  upon  the  amount  of  efFects  which  she  possessed  at  the  time 
of  entering  into  the  marriage." 

On  the  other  hand,  there  are  to  be  set  against  the  weight  of  this  authority  certain 
dicta  in  the  case  of  Macdonald,  of  subsequent  date.    As  to  this,  I  shall  only  say,  that 
while  in  both  cases  all  that  we  find  on  this  point  is  in  the  form  of  dicta,  the  dicta  in 
the  case  of  Laidlaw  embodied  reasons  which  commend  themselves  to  my  understanding, 
while  the  dicta  in  Maodonald's  case  are  pure  dicta,  unsupported  by  any  reasoning 
or  appeal  to  principle,  and,  1  cannot  help  thinking,  influenced  by  the  peculiar  cir- 
cumstances of  the  case,  viz,  that  the  husoands  there  sought  to  be  made  liable  were 
not  subject  to  the  jurisdiction  of  this  Court,  being  domiciled  Englishmen.    But  there 
is  another  authority  of  more  importance,  because  it  is  not  a  mere  expression  of  opinion, 
but  a  formal  decision,  and  though  it  is  not  directly  in  point  it  is  closely  analogous, 
and  involves  the  same  principle  as  that  I  proceed  on  here.     I  mean  the  case  of  Aitken 
against  Anderson,  Hume,  p.  217,  in  which  a  husband  was  found  liable  for  the  aliment 
of  his  wife's  bastard  child,  born  before  her  marriage.     That  was  a  case  of  aliment, 
as  this  is.    No  doubt  the  child  there,  being  in  pupillarity,  was  at  the  date  of  the  marriage 
a  proper  object  of  aliment.     At  that  time  there  was  not  merely  a  future  and  contingent 
liability,  but  a  present  obligation  to  aliment  the  child.    But  it  was  contended  in  the 
argument  before  us,  that  the  effect  of  that  authority  was  taken  off  by  the  consideration 
of  the  difference  in  law  between  the  claims  of  legitimate  and  illegitimate  children  for 
aliment.     It  was  said  that  the  one  rests  upon  the  law  of  nature,  and  arises  ex  pietuif, 
while  the  other — that  of  the  bastard — is  merely  a  civil  debt,  and  does  not  arise  out 
of  a  natural  obligation.     That  is  a  very  important  question,  and  it  is  right  that  we 
should  express  our  opinions  upon  it,  particularly  as  it  directly  affects  the  authority 
of  the  case  of  Aitken ;  for  if  it  be  true  that  the  obligation  to  aliment  a  natural  child 
does  not  rest,  as  in  the  case  of  a  legitimate  child,  upon  the  law  of  nature,  but  is  a  sitnple 
civil  debt,  then  the  authority  of  Aitken  is  greatly  taken  off.     But  then  the  question 
arises — and  it  was  one  which  I  ventured  to  put  in  the  course  of  the  argument — if  the 
bastard's  claim  to  aliment  does  not  arise  ex  jure  naturoe,  but  is  an  ordinary  civil  debt, 
to  what  category  of  obligation  does  it  belong  "?    All  ordinary  civil  debts  must  be  based 
on  some  distinct  ground,  and  the  question  is,  does  this  debt  arise  ex  contractu  or  ex 
delicto  1  or  is  it  baised  on  statute  Y    It  is  quite  clear  that  it  does  not  belong  to  any  of 
these ;  and  that  being  so,  I  know  of  no  other  category  to  which  it  can  be  referred, 
except  that  of  obediential  obligations  based  upon  the  law  of  nature.    This  view  was 

SVen  effect  to  in  the  case  of  Marjoribanks,*  where  it  was  held  that  "  the  aliment  of  an 
egitimate  child,  born  before  sequestration  of  the  father's  estate,  is  not  affected  by 
the  [1065]  statutory  discharge,  so  far  as  arising  after  the  date  of  sequestration."  In 
that  case,  therefore,  the  claim  of  a  bastard  child  for  aliment  was  put  in  exactly  the 
same  position  as  that  of  a  legitimate  child,  and  the  reason  was  that  given  by  the  Lord 
Ordinary  (Pullerton)  in  his  note,  where  he  says — "The  Sheriff  has  most  properly 
found  that  the  aliment  claimed  by  the  charger,  and  vouched  by  the  complainer  or 
suspender's  obligation,  was  not  more  than  was  truly  due  antecedently,  ex  jure  naturcp, 
and  to  such  obligations  the  bankrupt  statutes,  which  relate  to  ordinary  contracts, 
cannot  be  applied " ;  and  Lord  Balgray  says — "  A  claim  which  arises  like  this,  ex  dAiio 
naturali,  and  applies  only  to  what  accrues  after  sequestration,  cannot  be  affected 
by  the  statutory  discharge ;  and  though  the  obligation  was  reduced  to  writing  that 
does  not  alter  its  nature ;  the  primary  obligation  is  left  untouched  by  the  sequestra- 
tion to  the  extent  I  have  now  mentioned."  That  authority  is  directly  in  point  to  shew 
that  the  claim  of  a  bastard  child  is  precisely  on  the  same  footing  as  that  of  a  legitimate 
child,  as  being  founded,  like  it,  on  the  law  of  nature.  This,  therefore,  removes  the 
objection  stated  to  the  case  of  Aitken. 

But  a  great  deal  of  confusion  was  introduced  into  the  argument,  and  I  suspect 
has  often  been  so  in  similar  cases,  by  not  attending  to  the  difference  between  the  founda- 
tion of  a  bastard's  claim  for  aliment  against  his  parent  and  the  claim  which  one  parent 
has  against  the  other  for  relief  or  contribution.  The  claim  of  a  bastard  against  his 
mother  or  his  ascertained  father  arises  ex  jure  natura>,  but  when  the  mother  has 
alimented  the  child,  and  has  performed  the  whole  obligations  which  are  prestaWe 
equally  by  both  parents,  she  has  then  a  claim  against  the  father.  But  this  claim  rests, 
not  on  the  law  of  nature,  but  on  the  clear  and  ordinary  principle  of  civil  law,  that 

*  Nov.  30,  1831,  10  S.  7D. 
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where  one  of  two  correi  debendi  pays  the  whole  debts  he  has  an  action  of  contribution 
against  the  other  to  enforce  the  civil  obligation ;  and  when  the  question  arises  in  that 
form  it  is  a  civil  debt,  and  is  enforceable  as  such.  This  is  well  explained  in  Mr.  Bell's 
Commentaries,  vol.  i.  635.  In  that  passage  Mr.  Bell  is  treating  of  the  interests  of 
children  as  members  of  their  father's  family  in  case  of  his  bankruptcy,  and  takes  a 
distinction,  which  he  says  is  also  the  foundation  of  "  the  difference  between  the  claim 
for  aliment  of  a  lawful  child  and  that  of  an  illegitimate  one.  The  mother  of  a  lawful 
child  can  claim  nothing  for  its  aliment,  for  they  have  both  combined  their  fortunes 
with  the  bankrupt.  But  in  the  ca£e  of  an  illegitimate  child  there  is  a  direct  obligation 
on  the  part  of  the  father  towards  the  mother  to  contribute  to  the  support  of  their 
child.  The  mother  must  otherwise,  from  her  own  funds  or  earnings,  maintain  the 
fruit  of  their  illicit  intercourse,  while  she  has  not,  by  marriage,  united  her  fortunes 
with  those  of  the  father  of  the  child."  It  follows  from  this,  that  the  mother  of  an 
illegitimate  child  who  has  by  herself  performed  the  full  obligation  of  maintaining 
her  bastard  would  be  entitled  to  rank  on  the  sequestrated  estate  of  the  father  to  the 
extent  of  one  half  of  her  outlay  ;  and  that  shews  the  difference  between  the  mother's 
claim  against  the  father  of  the  bastard  and  the  bastard's  claim  against  her.  I  have  a 
strong  conviction  that  to  the  confusion  between  these  two  things  must  be  ascribed 
certain  dicta  which  fell  from  the  Court  in  the  case  of  Clarkson.*  I  think  it  is  im- 
possible to  read  the  opinions  of  the  Judges,  especially  that  of  Lord  Ivory,  without 
seeing  that  they  were  confusing  these  two  things,  which  are  quite  distinct ;  and  with 
all  possible  respect  for  the  opinion  of  so  learned  a  Judge,  I  cannot  help  saying,  that 
owing  to  this  confusion  I  am  unable  to  attach  so  much  importance  to  hiis  decision 
in  this  case  as  I  should  otherwise  be  bound  to  do.  On  the  whole  matter  I  am  clearly 
of  opinion  that  this  obligation,  which  arose,  standing  the  marriage,  to  aliment  the  father 
and  mother  of  the  wife,  is  an  obligation  incumbent  upon  the  husband,  because  it  wbjs 
a  debt  of  his  wife  constituted  before  marriage,  or,  to  speak  more  correctly,  wa«  an 
obUgation  of  the  wife,  existing  and  binding  upon  her  oefore  marriage,  though  not 
prestable  till  after  the  contraction  of  the  marriage. 

Lord  Cowan. — The  question  here  raised  is  one  which  it  appears  ha^  been  variouslv 
dealt'with  in  the  Sheriff-courts ;  but,  so  far  as  the  decisions  of  this  Court  are  concerned, 
I  believe  that  it  is  entirely  novel. 

I  shall  state  in  a  few  sentences  the  grounds  upon  which  my  opinion  is 
founded. 

The  reciprocal  obligation  between  parents  and  children  for  aliment  when  neces- 
[1066]-8ary,  springs  out  of  the  natural  relationship  in  which  they  stand  to  each  other, 
and  subsists  so  long  as  that  relationship  endures.  Inhceret  osswus  of  the  relationship, 
and  it  will  be  enforced  whensoever,  during  the  lifetime  of  the  parties,  the  necessity 
to  provide  aliment  by  the  one  for  the  other  emerges.  Having  this  origin,  the  obligation 
cannot  be  extinguished  by  the  marriage  of  a  daughter.  Two  principles  have  been 
appealed  to  as  adverse  to  the  claim  insisted  in  against  the  husoand :  the  one,  that 
a  wife  cannot  after  marriage  contract  any  personal  obligation  to  the  effect  of  sub- 
jecting her  husband  in  liability  for  debt ;  the  other,  that  it  is  only  for  debts  and  ob- 
ligations already  contracted,  or  at  least  exigible  from  the  wife  before  her  marriage, 
that  such  liability  can  be  asserted.  The  first  of  these  principles  is  indisputable,  and 
had  the  claim  made  in  this  action  against  the  husband  its  origin  in  a  personal  obligation 
contracted  by  the  wife  since  the  marriage,  it  could  not  be  sustainea.  But  this  is  not 
its  character.  It  springs  ex  debito  naturali,  and  not  from  any  act  or  contract  of  hers. 
And  as  regards  the  second  principle  relied  on,  it  cannot  be  disputed  that  at  the  date 
of  the  marriage  this  claim  did  not  subsist  as  an  operative  debt  or  obligation  capable 
of  being  enforced.  It  did  not  then  exist  as  a  debt  at  all.  But  there  was  a  possible  or 
contingent  liability  for  such  alimentary  claim,  from  which  the  daughter  by  her  marriage 
could  not  disengage  herself.  The  seeds  of  it  were  sown  in  her  natural  relation  to  her 
parents,  although  the  circumstances  that  gave  vitality  to  the  obligation  did  not  exist 
till  after  her  marriage.  Emerging  as  an  operative  debt  for  the  first  time  on  the  occur- 
rence of  these  circumstances,  it  is  a  debt  from  which  her  marriage  cannot  free  her 
husband  from  liability,  any  more  than  he  can  be  freed  from  debts  actually  existing 
at  the  date  of  the  marriage.  It  is  a  claim  good  against  her  ex  debito  naturali,  and  may 
be  enforced — so  far  as  any  debts  of  hers  can  be  made  good — against  her  estate,  if  she 

*  Clarkson,  7th  July  1858,  20  D,  1226. 
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has  any  separate  estate,  and  against  her  husband  as  administrator  of  the  goods  in 
communion,  and  liable  as  such  for  his  wife's  personal  debts. 

Entertaining  these  views,  I  have  arrived  at  the  same  conclusion  with  the  Sheriff. 

Your  Lordship  has  referred  to  the  case  of  a  bastard  child  I  am  not  prepared  to 
give  any  decided  opinion  upon  that  case,  which  is  a  peculiar  one,  and,  as  I  view  this 
question,  is  not  necessary  for  its  decision.  At  the  same  time,  I  see  no  reason  to  doubt 
that  the  same  principle  is  applicable  to  both  cases.  What  I  hesitate  about  is  this,  I  do 
not  think  there  is  the  same  reciprocity  of  obligation  between  a  bastard  child  and  its 
putative  father,  as  there  is  between  a  legitimate  child  and  its  legitimate  father.  There 
may  be  an  obligation  on  the  part  of  a  bastard  child  to  aliment  his  mother ;  but  I  do 
not  know  of  any  authoritv  for  holding  that  the  same  appUes  to  the  putative  father. 

I  may  add  that  the  Sneri£f  has  very  properly  limited  his  decision,  and  not  given 
decree  in  terms  of  the  conclusion  of  the  summons.  I  think  the  propriety  of  this  course 
is  evident  when  we  consider  the  difference  between  a  civil  debt  and  a  mere  natural 
obligation.  An  ordinary  civil  debt  due  by  a  wife  passes  at  marriage  against  the  hus- 
band, and  remains  obligatory  on  him  till  its  extinction.  The  dissolution  of  the  marriage 
by  the  death  of  the  wife  even,  may  not  necessarily  terminate  his  obligation,  when  it 
has  been  fixed  on  him  and  his  estate  during  the  subsistence  of  the  marriage.  A  claim 
of  the  kind  we  are  here  dealing  with  appears  to  me  to  stand  in  a  very  different  position. 
From  its  nature,  the  alimentary  obligation  arises  de  anno  in  annum — or  rather  de 
die  in  diem — and  it  attaches  to  the  wUe,  and  through  her  to  the  husband.  Hence  it 
is  that  on  the  wife's  death  the  husband's  obligation  ceases,  whatever  obligation  may 
attach  to  him  as  having  succeeded  to  estate  of  his  wife  tittdo  lucrativo.  That  is  quite 
a  distinct  ground  of  liability  from  the  obligatory  nature  of  the  debt  in  itself. 

On  these  grounds,  I  think  that  the  Sheriff  nas  arrived  at  a  ri^ht  conclusion. 

Lord  Benholme. — This  is  a  case  which  involves  principle,  and  that  must  be  mj 
apology  for  saying  almost  anything  after  the  very  full  exposition  which  your  Lordship 
has  given  of  the  particular  circumstances  of  the  case,  and  of  the  law  applicable  to  them. 

The  obligation  for  aliment  appears  to  me  to  arise  from  three  sources,  viz.  (1)  the 
relationship  of  parent  and  child ;  (2)  the  poverty  of  one  of  the  parties ;  and  (3)  the 
superfluity  of  the  other.  Until  these  three  elements  concur,  I  do  not  think  that  any 
debt,  or  even  any  liability  for  aliment,  can  exist. 

[1067]  Merelrelationship  imposes  no  such  obligation  either  on  parent  or  child. 
It  is  only  one  of  the  circumstances  which  go  to  constitute  the  UabiUty.  Accordingly, 
when  a  daughter  marries,  if  her  parents  are  in  good  circumstances,  there  may  be  a  cer- 
tain contingent  liabihty  to  ahment  them,  but  there  is  no  existing  obligation.  The  wife 
goes  into  her  husband's  family,  but  in  my  view  her  person  is  not  sunk,  so  far  as  relation- 
ship is  concerned.  The  relationship  remains  as  it  was.  Then  suppose  that  the  second 
element — ^the  poverty  of  the  parent — emerges.  The  question  is,  whether  there  is 
superfluity  on  the  part  of  the  child.  Now,  it  appears  to  me  that  husband  and  wife 
have  in  that  respect  a  joint  interest  in  the  goods  in  commimion,  and  that  the  share 
which  the  wife  has  in  these  goods  affords  the  third  element,  so  as  to  constitute  the 
full  obligation  for  aliment.  It  was  in  this  way  that  the  question  occurred  in  the  case 
of  Laidlaw. 

This,  however,  is  an  obligation  sui  generis,  that  arises  from  day  to  day  ;  and  when- 
ever one  of  the  elements  ceases  to  exist  (as  when  the  child  becomes  poor,  or  the  parent 
wealthy)  the  obEgation  vanishes.  So  in  the  case  supposed,  when  the  wife  dies,  there 
is,  in  the  first  place,  an  extinction  of  that  relationship  which  is  at  the  bottom  erf  the 
natural  obligation;  and,  secondly,  there  is  a  dissolution  of  the  communio  bonorum, 
which  affords  the  third  element;  which,  as  well  as  the  element  of  relationship,  is 
essential  to  the  subsistence  of  the  civil  debt. 

A  great  deal  of  reasoning,  in  the  present  case,  has  been  founded  on  the  case  of  Aitken. 
That  appears  to  me  to  raise  precisely  the  same  question  as  is  raised  here.  The  only 
difference  is,  that  in  the  case  of  Aitken  the  debt  was  fully  incurred  before  the  marriage. 
That,  however,  might  not  have  been  the  case,  and  still  the  result  would  have  been 
the  same. 

It  has  been  said,  and  some  authorities  have  been  alluded  to  as  supporting  the  pro- 
position, that  liability  for  aliment  of  a  bastard  child  stands  in  a  different,  and  even 
in  a  higher  position  than  that  for  aliment  of  a  legitimate  child.  I  cannot  see  that 
I  think  that  the  distinction  taken  by  your  Lordslup  in  the  chair  between  the  daim 
for  aliment  between  a  parent  and  child,  and  the  claim  for  relief  at  the  instance  <rf  a 
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third  party,  affords  the  true  explanation  of  the  confusion  which  has  arisen  on  this 
point.  When  a  bastard  is  maintained  by  its  mother,  she  has  a  claim  for  relief  against 
the  acknowledged  father.  The  same  claim  might  arise  with  regard  to  a  legitimate 
child — not,  to  be  sure,  at  the  instance  of  the  mother,  but  at  the  instance  of  a  third 
party,  if  he  had  furnished  the  aliment.  I  cannot  say,  therefore,  that  there  is  any 
substantia]  difference  between  the  claims  in  the  two  cases. 

On  the  whole  case,  I  concur  with  your  Lordship. 

Lord  Neavis  concurred. 

The  Court  pronounced  the  following  interlocutor  : — "  The  Lords  remit  simpliciter 
to  the  Sheriff :  Find  the  respondent  entitled  to  expenses  in  the  inferior  Court  and 
this  Court,  and  remit  to  the  Auditor,"  &c. 

Alexander  Morrison,  S.S.C.— Wm.  Officer,  S.S.C— Agents. 

[Referred  to,  Samson  v,  Davie,  1886,  14  R.  113.  Commented  upon,  Foulis  t?.  Fair- 
bairn,  1887,  14  R.  1088;  Clark  v.  Carfin  Coal  Co.,  1891,  18  R.  (H.  L.)  63;  Oncken's 
Judicial  Factor  v,  Reimers,  1892,  19  R.  519.] 


No.  186.  IV.  Macpherson,  1067.    14  July  1866.    1st  Div.— Lord  Jerviswoode,  C. 

Mrs.  Margaret  Mum  or  Downie,  Pursuer.— Yowriflf—jB^i/owr. 
John  Christie  and  Others  (Downie's  Trustees),  Defenders.— SoZ.-(?m. 

Gordon  —Millar. 

Heritable  and  Moveable — Jus  RelictcB — 1661,  c.  32. — Held  that  a  mortgage,  granted 
by  the  Glasgow  Water-Works  Commissioners  under  their  Act  of  Parliament,  in 
favour  of  A  B,  **  his  executors,  administrators,  and  assigns,"  payable  at  a  term  three 
years  after  its  date,  and  bearing  interest  at  4  per  cent,  payable  half-yearly,  was 
heritable  as  regards  the  rights  of  the  creditor's  widow. 

Heritable  and  MoveaMe — Succession — Foreign, — Held  that,  in  a  question  of  succession, 
foreign  securities  forming  part  of  the  estate  of  a  domiculed  Scotsman  are  to  be  re- 
garded as  heritable  or  moveable  according  to  the  law  of  the  foreign  country. 

This  was  an  action  by  Mrs.  Margaret  Muir  or  Downie  against  her  husband's  trustees, 
concluding  for  payment  of  £12,000,  "  being  the  amount  or  value  of  her  jus  relictoe,'' 
or  of  such  sum  as  should  be  ascertained  to  be  the  amount  thereof,  with  interest.  She 
claimed,  in  particular  (Cond.  7),  jus  [1068]  relictcB  out  of—"  (1)  The  sum  of  £10,000, 
being  the  balance  of  a  bond  or  mortgage  for  £14,000,  granted  in  Mr.  Downie's  favour 
by  Henry  Langlands,  Melbourne,  dated  29th  January  1855,  and  rent  or  interest 
thereof  due  at  the  deceased's  death,  amounting  to  £619,  2s.,  together  with  one-third 
of  the  interest  due  thereon.  (2)  The  sum  of  £5000,  being  the  amount  of  a  bond  or 
mortgage  granted  in  his  favour  by  the  Glasgow  Water- Works  Commissioners,  dated 
11th  March  1858,  and  interest  thereon  from  the  date  of  the  last  payment  thereof 
prior  to  the  truster's  death,  and  to  fall  due  thereon  in  time  coming.    (3),"  &c. 

The  terms  of  the  mortgage  by  the  Glasgow  Water-Works  Commissioners  was 
as  follows  : — "  By  virtue  of  the  '  Glasgow  Corporation  Water- Works  Act,  1855,'  we, 
the  magistrates  and  council  of  the  city  of  Glasgow,  as  representing,  and  for  and  on 
behalf  of,  the  community  of  the  said  city,  commissioners  appointed  in  pursuance  of 
the  said  Act,  in  consideration  of  the  sum  of  £5000  paid  to  the  treasurer  to  the  said  com- 
missioners on  the  2d  day  of  March  current,  by  Thomas  Watter  Downie,  residing  in 
Melville  Terrace,  Stirling,  for  the  purposes  of  the  said  Act,  do  grant  and  assign  unto 
the  said  Thomas  Watter  Downie,  his  executors,  administrators,  and  assigns,  the  pro- 
perty and  works  vested  in,  and  to  be  acquired  or  constructed  by  the  said  commissioners, 
in  virtue  of  the  said  Act,  and  the  several  rates  to  be  levied  by  them  under  the  provision 
thereof,  in  security  of  the  payment  of  the  said  sum  of  £5000,  and  interest  thereon  ; 
to  hold  under  the  said  Thomas  Watter  Downie  and  his  foresaids  from  this  day  until 
the  said  sum  of  £5000,  with  interest  at  4  per  centum  per  annum  for  the  same,  shall 
be  fully  paid  and  satisfied ;  the  principal  sum  to  be  repaid  on  the  15th  day  of  May 
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1861 ;  declaring  that  the  said  interest  shall  be  payable  half-yearlv,  at  the  terms  of 
Martinmas  and  Whitsunday ;  declaring,  further,  that  after  the  said  term  of  paymeat, 
the  said  loan  may,  of  consent  of  parties,  remain  until  the  expiry  of  a  further  term 
of  years,  to  be  specified  in  a  minute  or  minutes  to  be  indorsed  hereon,  and  signed  by 
us  and  our  said  assignee  or  his  foresaids ;  and  in  respect  of  interest  on  the  said  principal 
sum  which  may  become  due  after  the  said  day  of  repajmient  first  above  specified, 
the  said  commissioners  shall  pay  the  same  after  such  rate  as  may  be  agreed  on,  and 
at  the  said  terms,"  &c. 

The  opinion  of  English  counsel  was  obtained  in  reference  to  the  Australian  mortgage, 
to  the  effect  that,  by  the  law  of  that  colony,  the  contents  of  that  mortgage  were  move- 
able in  a  question  of  succession. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  heard  counsel,  and 
considered  the  closed  record,  productions,  and  whole  process,  with  the  opinion  c^  Mr. 
W.  W.  Mackison,  barrister,  on  the  questions  contained  in  the  case,  No.  21  of  proceas. 
Finds,  with  reference  to  the  particulars  of  the  claim  of  the  pursuer,  as  set  forth  in 
the  7th  article  of  the  condescendence,  Ist,  That  the  sum  of  £10,000,  balance  of  a  bond 
or  mortgage  for  £14,000,  granted  in  favour  of  the  deceased  Air.  Downie  by  Henry 
Langlands,  and  the  rent  or  interest  thereof  due  at  the  date  of  the  death  of  the  said 
deceased,  and  since  due  thereon,  form  part  of  the  moveable  estate  of  the  deceased, 
and  are  affected  by  the  jus  rdidcB  of  tne  pursuer ;  2d,  That  the  sum  of  £5000,  as 
contained  in  the  bond  or  mortgage  for  £5000  granted  in  favour  of  the  deceased  by  the 
Glasgow  Water- Works  Commissioners,  is  heritable  as  respects  the  rights  of  the  pursuer 
as  rehct  of  the  said  deceased ;  3d,  That  the  sum  of  £700,^  &c.  * 

Q0891  The  pursuer  reclaimed  against  the  second  finding  in  this  interlocutor; 
and  the  defender  reclaimed  against,  inter  alia,  the  first  finding. 

The  Court  ordered  written  argument 

Argued  for  pursuer; — (1)  The  mortgage  by  the  Water- Works  Commiasionen 
is  moveable  in  its  nature.  It  is  not  heritably  secured.  There  is  no  constitution  of  a  /lu 
in  re,\  nor  does  it  satisfy  an v  of  the  requirements  of  a  security  over  an  heritable  subject 
It  contains  no  words  habile  or  sufi&cient  by  the  law  of  Scotland  to  convey  corp(HeaI 
heritable  subjects.  The  right  here  is  not  only  not  feudal  in  form,  Imt  it  is  not  so  in 
matter.!  The  mortgage  is  not  made  heritable  by  the  provisions  of  the  Glasgow  Water- 
works Act.  It  is  granted  not  in  favour  of  heirs,  but  of  **  executors,  adnunistraton. 
and  assigns."    This  destination  is  sufi&cient  to  stamp  it  with  the  character  of  moveable^^ 

Assuming  the  mortgage  not  to  constitute  an  heritable  security,  is  this  a  peraonal 
bond  of  the  description  which,  prior  to  the  Act  1661,  c.  32,  would  have  been  heritable 
to  all  efPects,  and  which,  in  respect  of  the  declaration  in  the  Act,  still  remains  heritable 
as  regards  the  fisk,  and  the  rights  of  husband  and  wife  1  The  old  law  applied  only 
to  personal  bonds  having  a  clause  of  annualrent  This  mortgage  is  not  a  bond  at  ail ; 
and,  if  it  were,  it  contains  no  clause  of  annualrent  It  contains  no  obligation  whatever. 
The  frame  and  conception  of  the  deed  shew  that  it  was  not  intended  to  constitute 
an  obligation,  but  to  create  a  security  ;  no  action  for  payment  could  be  libelled  upon  it 
as  constituting  an  obligation  to  pay.  The  term  "  mortgage  "  means  a  **  dead  pledge.'  I; 
It  corresponds  to  the  Scotch  wadset,  both  instruments  being  devised  to  secure  partial 
in  payment  of  principal  and  interest  without  obligation.    This  clearly  appears  from 

*  "  Note. — The  only  question  of  real  difficulty  here  is,  as  the  Lord  Ordinary  thinks, 
that  which  has  relation  to  the  claim  of  the  pursuer  to  the  one<third  of  the  sum  of  £5000 
under  bond  or  mortgage  granted  by  the  Glasgow  WateivWorks  Commissioners.  Look- 
ing to  the  terms  of  the  bond  under  which  the  debt  is  constituted,  it  appears  to  the 
Lord  Ordinary  that  prior  to  the  statute  1661,  cap.  32,  that  [1069]  d«bt  must  have 
been  held  as  heritable,  as  being,  in  its  character,  a  bond  for  the  pajrment  of  the  prin- 
cipal sum  at  a  certain  term — vix.  15th  May  1861 — and  with  a  stipulation  of  interest 
at  4  per  cent,  per  annum  from  the  date  of  the  bond  until  the  principal  sum  shall 
be  fufiy  paid  and  satisfied. 

"  On  this  question  the  I^ord  Ordinary  has  adopted  the  views,  as  he  understands 
them,  expressed  by  Professor  Bell  in  his  Commentaries,  vol.  ii.  p.  7,  sect.  12  ;  in  his 
Principles,  sect.  1495 ;  by  Mr.  Erskine,  b.  2,  tit.  2,  sect.  10,  and  b.  3,  tit  9,  sect.  25; 
and  by  Lord  Stair,  b.  3,  tit.  4,  sect.  24." 

i  Bell's  Pr.  898,  899,  900.  J  Ersk.  2,  2,  5.  §  2  Bell's  Com.  3. 

II  Wharton's  Law  Lexicon ;  Stephens'  Comm.  1,  289. 
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Erakina*  The  only  criterion*  or  principle  extractable  from  the  best  writeis  and 
decisions  is  this, — ^that  when  the  frame  of  the  bond  and  the  stipulation  for  interest 
indicated  the  intention  of  the  creditor  to  make  a  permanent  investment,  to  make  the 
bond  a  source  of  profit  or  a  qitasi  fevdum,  it  was  heritable.!  In  this  case  it  is  plain 
the  creditor  considered  the  sum  as  moveable.  The  mortgage  is  dated  in  1858— it  was 
to  terminate  in  1861 ;  to  prolong  the  loan  a  new  contract  was  reqiured.  The  under- 
noted  cases  were  also  quoted  as  bearing  on  the  point.^ 

(2)  With  regard  to  the  Australian  mortgage,  it  is  submitted  that  the  c^^aracter  of 
the  funds  secured  under  it  must  be  determined  ac#ording  to  the  law  of  Australia ;  § 
and  this  being  so,  Mr.  Mackison's  opinion  is  conclusive. 

Arguedf  ordef  ender , — Prior  to  the  Act  1661,  bondsor  provisions  bearing[1070]interest 
were  heritable.  That  Act  effected  a  change  in  their  character,  but  expressly  excepting 
the  fisk,  and  the  rights  of  husband  and  wife,  from  its  operation.||  The  criterion  is  the 
clause  of  interest.  This  mortgage  provided  that  interest  should  be  payable  ;  then  the 
payment  of  the  principal  sum  was  postponed  to  a  distant  period,  interest  to  be  payaUe 
in  the  interval.  Such  a  bond  may  be  moveable  as  regards  children,  but  it  is  plainly 
not  so  as  regards  husband  and  wife.  The  test  of  the  character  of  the  bond  is  the  clause 
of  interest,  not  the  terms  of  the  destination.  But,  further,  this  mortgage  assigns  in 
security  the  property  and  works  vested  in  the  commissioners.  Heritable  subjects  are 
thus  conveyed,  not  according  to  the  usual  form  of  heritable  security  in  Scotland,  for 
the  mortgage  is  a  statutory  document,  but  by  language  habile  according  to  Scotch  law 
to  convey  heritage. 

The  AustraUan  mortgage  is  moveable  property,  to  be  governed  according  to  the  law 
of  the  truster's  domicile ;  but  as  it  contains  an  obligation  to  pay  interest,  it  is,  as  in  a 
question  with  the  widow,  heritable  estate. 

At  advising, — 

Lord  President. — With  regard  to  the  sum  of  £5000,  it  appears  to  me  that  the  Lord 
Ordinary  has  arrived  at  a  rieht  conclusion.  The  question,  I  think',  is  not  whether  the 
sum  was  rendered  heritable  by  the  nature  of  the  security  given,  and  therefore  I  do  not 
take  up  that  question,  on  which  a  great  deal  may  be  said  on  both  sides.  What  appears 
to  me  to  be  the  law  of  the  ca^e,  is,  that  this  money  was  in  the  predicament  to  which  the 
statute  applies,  which,  prior  to  the  passing  of  the  statute,  must  have  been  held  as 
heritable.  The  statute  appUes  to  all  contracts  and  obligations  for  payment  of  money, 
containing  clauses  for  payment  of  annualrent.  There  is  a  good  deal  of  nice  criticism  in 
the  case  for  the  pursuer,  on  the  terms  of  the  mortgage,  to  the  effect  that  it  contains  no 
obligation  to  pay,  and  that  there  are  no  proper  words  of  conveyance.  But  I  think  it  is 
plainly  of  the  character  of  an  obligation  to  repay.  Then  I  think  its  character  is  to  be 
determined  by  the  circumstance  that  it  is  a  loan  for  a  tract  of  time,  and  bearing  interest 
payable  periodically  before  the  arrival  of  the  term  of  payment  of  the  principal.  There 
is  a  distant  time  fixed  for  payment  of  the  principal,  three  years ;  and  that  period  is 
extended  for  another  term  of  five  years ;  the  interest  is  to  be  termly  paid,  and  had  been 
so  paid  before  the  term  arrived.  That  is  evidently  the  kind  of  bond  to  which  the 
statute  applies ;  it  bears  that  chai*acter  in  all  respects.  Now,  the  statute  removing 
these  obligations  from  the  class  of  heritable  to  moveable  rights,  excepted  from  its  opera- 
tions the  interest  of  widows  and  the  fisk.  No  doubt  institutional  writers  continue  to  say 
that  such  bonds  are  moveable  except  as  to  widows  and  the  fisk.  I  do  not  Imow  that 
that  is  an  accurate  statement.  It  would  be  more  proper  to  say  that  they  are  moveable 
b^  force  of  statute,  but  that  the  rights  of  widows  and  the  fisk  are  excepted  from  the 

*  Ersk.  2,  2,  5 ;  Hamilton  v,  Hope,  15  D.  594. 

t  Ersk.  2,  2,  9  ;  Bell's  Pr.  1495  ;  Menzies'  Lectures,  190  (3d  ed.  195). 

X  Leslie,  M.  5768 ;  Smith  v,  Anderson's  Relict,  M.  5503 ;  Douglas  r.  M'Michael, 
M.  5504 ;  Stewart  v.  Macfarlane,  M.  5505 ;  Breadalbane's  Trustees  v,  Breadalbane, 
15  Jurist,  389;  Porteous,  M.  5463;  Fraser  v.  Bowie,  Hume's  Dec.  210;  Haining  v. 
Young,  Nov.  12,  1808,  Hume's  Dec.  214. 

§  Egerton  r.  Forbes,  Nov.  27,  1812,  F.  C. ;  Ross,  July  4,  1809,  F.  C. ;  Newlands. 
11  S.  65;  Clark  v,  Newmarsh,  14  S.  488;  Breadalbane's  Trustees,  March  11,  1843, 
15  Jurist,  389 ;  Story,  Conflict  of  Laws,  447  ;  Robertson,  Personal  Succession,  358. 

II  Stair,  2, 1,  3—3,  4,  24—5,  8,  47  ;  Ersk.  2,  2,  910 ;  Bell's  Pr.  1495  ;  Menzies,  195  ; 
Hope's  Minor  Practicks,  tit.  3,  5,  2  ;  Duff,  Moveable  Rights,  pp.  6,  8, 14  ;  More's  Notes, 
146  ;  Ross  v.  Graham,  Nov.  14,  1816,  F.  C. 
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operation  of  the  statute.  The  result  is  the  same ;  and  as  that  is  the  form  of  expression 
used,  there  is  no  need  to  quarrel  with  it.  I  hold,  therefore,  that  the  pursuer  is  not 
entitled  to  claim  a  share  of  that  £5000. 

As  to  the  sum  invested  on  security  in  Australia,  if  it  were  similarly  invested  in  this 
country  it  would  be  heritable,  and  the  truster  was  domiciled  in  this  country.  But  it 
was  not  invested  here,  but  in  Australia,  and  the  principle  has  been  recognised  and 
settled  that  the  character  of  the  subject,  whether  heritable  or  moveable,  depends  on 
the  law  of  the  country  where  it  is  placed.  That  being  ascertained,  the  right  of  participa- 
tion in  it  must  be  regulated  by  the  feiw  of  this  oountry,in  which  it  is  to  be  distributed, and 
being  fixed  as  moveable  or  personal  estate  by  the  law  of  Australia,  the  widow  is  entitled 
to  her  share  by  the  law  of  this  country.  On  the  whole,  I  think  we  should  adhere  to  the 
interlocutor  of  the  Lord  Ordinary. 

Lord  Curriehill. — I  have  arrived  precisely  at  the  same  opinion,  and  on  the  same 
grounds.  I  have  no  difficulty  at  all  about  the  £5000.  The  other  question  is  nicer,  but 
I  hold  it  to  be  settled  by  the  cases.  I  do  not  go  so  much  on  the  case  of  Ross  ;  but  I  think 
that  of  Newlands  is  conclusive. 

Lord  Deas. — I  am  of  the  same  opinion.  The  only  question  that  can  be  raised 
[1071]  in  regard  to  the  £5000  is,  whether  the  mortgage  is,  in  the  sense  of  the  law,  a 
bond  bearing  interest ;  and  I  think  it  is.  It  bears  to  be  for  payment  of  £5000,  and  the 
interest  termly,  with  a  stipulation  to  repay  the  principal  sum  on  the  18th  of  May  1861, 
but  which  period  is  again  renewable  for  a  further  term  of  five  years.  I  think,  on  the 
whole,  that  that  document  comes  under  the  description  given  by  the  institutional 
writers,  of  a  debt  to  be  reckoned  heritable, — one  of  those  quasi  feuda,  which  are  likened 
by  our  law  to  land.  If  that  be  so,  it  follows  that,  so  far  as  the  widow  and  the  fisk  are 
concerned,  the  document  comes  under  the  exception  in  the  statute  of  1661,  and  that 
the  widow  is  no  more  entitled  to  participation  than  if  that  statute  had  not  been  passed 

As  to  the  Australian  mortgage,  the  terms  of  the  document  are  a  good  deal  hke  the 
Scottish  one ;  and  if  it  were  a  Scotch  deed,  the  same  observations  would  apply  to  it.  It 
is  perhaps  even  more  clearly,  so  far  as  its  terms  go,  a  document  which,  if  executed  in 
Scotland,  would  have  constituted  an  heritable  right  by  our  old  law.  But  it  is  an 
Australian  deed,  and  must  be  dealt  with,  not  according  to  our  law,  but  according  to  the 
foreign  law,  so  far  as  regards  the  question  whether  the  contents  are  heritable  or  move- 
able. The  law  of  Scotland  would  not  have  applied  to  it,  in  that  respect,  had  the  statute 
1661  never  been  passed  ;  and  the  statute  did  not  make  the  law  of  Scotland  applicaUe 
where  it  was  not  applicable  before.  It  dealt  with  bonds,  the  nature  of  which  as  heritable 
or  moveable  was  regulated  bv  the  law  of  Scotland.  But  neither  in  its  enacting  nor  in 
its  excepting  clauses  did  it  deal  with  any  other.  By  the  law  of  Australia  it  appears 
that  the  contents  are  moveable  ;  and  in  this  question  with  the  widow  we  must  therefore 
hold  them  to  be  moveable  here. 

Lord  ARDiiiLLAN.— I  have  had  a  little  difficulty  as  to  the  £5000,  but  I  have  arrived 
at  the  same  conclusion  with  your  Lordships  on  both  points. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  prayer  of  both  the  said  reclaiming  notes." 
J.  &  J.  Gardiner,  S.S.C— J.  &  R  Macandrew,  W.S.— Agents. 

[Questioned,  Monteith  v.  Monteith's  Trs.,  1882,  9  R  982.  Referred  to,  Dawson  s 
Trs.  V.  Dawson,  1896,  23  R  1006.] 


No,  187.  IV.  Macpherson,  1071.     14  July  1866.    2d  Div.— Lord  Kinloch,  L 

The  Wesi'krn  Bank  of  Scotland  and  Liquidators,  Pursuers.— 

Lord-Adv,  Patton — Millar  —Shand, 

John  Baird  and  Others  (Trustees  of  the  late  William  Baiixl),  Defenders.— 

Dean  of  Faculty  Moncreiff—Y(mng—A,  R,  Clark— Gifford— Lee. 

Process  —  Enumerated     Cames  —  Repara  tion  —  Damages  —  Negligence  — Bardc — Jury 
TriaL — A  joint-stock  banking  company  raised  an  action  against  a  person  who  had 
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once  been  a  director  of  the  bank,  concluding  for  payment  of  the  sum  of  £299,736, 
7s.  6d.  ,or  of  such  other  sum,  more  or  less,  as  should  be  found  in  the  course  of  the  process 
"  to  be  the  amount  of  loss  and  damage  due  by  the  defender  to  the  pursuers  as  at  the 
date  when  he  ceased  to  be  a  director,  with  interest  from  that  date,  or  such  date  as 
may  be  fixed,  till  payment."  The  pursuers  in  their  condescendence  set  forth  three 
specific  sums  alleged  by  them  to  have  been  lost  by  neglect  of  duty  on  the  part  of  the 
defender  and  his  co-directors,  being  loss  sustained  (1)  by  advances  made  to  customers  of 
the  bank  upon  accounts  current,  while  the  defender  was  an  oflScial ;  (2)  by  discounts 
during  the  same  period ;  and  (3)  by  payment  of  premiums  upon  policies  of  insurance 
on  the  lives  of  debtors  to  the  bank  ;  tnese  three  sums  amounting  to  the  sum  concluded 
for.  Held — (1)  That  the  action  was  in  no  proper  sense  an  action  of  damages,  and  was 
not  one  of  the  enumerated  causes  in  which  trial  by  jury  was  rendered  imperative 
by  the  Judicature  Act ;  (2)  That  it  was  expedient  before  further  answer  that  a  remit  , 
should  be  made  to  an  accountant  to  examine  the  books  of  the  bank,  and  report  upon 
the  facts  established  by  them  bearing  upon  the  question  raised. 
Leave  to  .Appeal, — Circumstances  in  which  leave  to  appeal  to  the  House  of  Lords  was 
refused. 

This  action  was  raised  in  January  1863  at  the  instance  of  the  Western  Bank  of 
Scotland  and  its  Liquidators,  originally  directed  against  WiUiam  Baird,  but  after  his 
death  insisted  in  against  the  defenders,  as  his  trustees.  [1072]  The  summons  concluded 
for  payment  of  the  sum  of  £299,736,  7s.  6d.  sterling,  or  of  such  other  sum,  more  or  less, 
as  shall  be  found  in  the  course  of  the  process  to  follow  hereon  to  be  the  amount  of  loss 
and  damage  due  by  the  defender  as  at  23d  June  1852,  with  interest  thereon,  at  the  rate 
of  5  per  cent,  per  annum  from  the  23d  day  of  June  1852,  or  from  such  other  date  as 
may  be  fixed  in  the  course  of  the  said  process." 

The  Western  Bank  was  established  in  1832  as  a  public  joint-stock  banking  company 
in  Glasgow.    It  carried  on  business  till  9th  November  1857,  when  it  stopped  payment. 

The  pursuers  averred  that  the  defender,  William  Baird,  was  an  ordinary  director 
from  24th  June  1846  to  24th  June  1852.     (Cond.  29)  "Notwithstanding  the  said 
William  Baird's  knowledge  of  the  embarrassed  position  and  circumstances  of  the  bank, 
and  of  the  necessity  for  diligent  superintendence  of  its  affairs,  and  a  careful  control  of  the 
advances  of  its  funds,  he,  during  the  period  between  24th  June  1 846  and  23d  June  1 852, 
when  he  held  the  office  of  a  member  of  the  ordinary  board  of  directors  and  committee' 
of  management  as  aforesaid,  grossly  neglected  his  duties.     He  failed,  during  that  period, 
to  superintend  and  control  the  bank's  business  and  affairs,  and  particularly  the  advances 
of  the  bank's  funds.     Ordinary  meetings  of  the  board  were  held  at  the  bank's  office  in 
Glasgow  once  weekly  or  thereby,  in  nominal  comphance  with  the  provisions  of  the 
contract ;  and  during  the  two  years  from  June  1846  to  June  1848  the  said  William 
Baird  attended  a  number  of  these  meetings.    At  these  meetings,  however,  he  failed  to 
perform  the  duties  of  superintendence  and  management  which  he  had  undertaken.     At 
such  meetings  there  was  no  inquiry  or  investigation  made,  or  information  required 
and  obtained,  in  reference  to  the  advances  of  the  bank's  funds  which  were  from  time  to 
time  applied  for,  and  were  in  course  of  being  made  at  the  head  office  and  at  the  branches, 
or  in  reference  to  the  circumstances  and  credit  of  persons  applying  for  and  obtaining 
advances,  and  the  security  to  be  obtained  therefor.     With  the  knowledge  of  the  said 
William  Baird,  Mr.  Donald  Smith,  the  manager  of  the  bank,  was  allowed,  without 
control,  systematically  to  make  advances  at  his  own  discretion,  and  that  without 
security,  or  upon  such  security  as  he  thought  fit.     Subsequently  to  June  1848  the 
said  William  Baird  attended  no  meeting  of  the  board ;  and  during  the  whole  period 
from  June  1846  to  June  1852  he  did  not  attend  any  meeting  of  any  committee  of  the 
directors."   (Cond.  30) "  The  other  members  of  the  board  in  office  with  the  said  William 
Baird  also  grossly  neglected  their  duties  during  the  said  period,  and  failed  to  super- 
intend and  control  the  bank's  business  and  affairs,  and  particularly  the  advances  of  the 
bank's  funds.    The  ordinary  weekly  meetings  of  the  board  of  directors  were  held  at 
the  head  office  of  the  bank  in  Glasgow,  on  Tuesdays,  at  three  o'clock,  and  were  of  short 
duration.     The  various  members  of  the  ordinary  board  of  directors  in  office  with  the 
said  William  Baird  attended,  with  more  or  less  frequency,  a  number  of  these  weekly 
meetings,  held  during  the  same  period.     Meetings  of  committee  were  also  held  during 
the  same  period  at  irregular  and  distant  intervals,  and  were  attended  by  certain  of  the 
directors  other  than  the  said  William  Baird.    The  ordinary  directors,  however,  includ- 
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ing  the  said  William  Baird,  did  not  at  the  weekly  meetings  of  the  board,  or  at  the 
committee  meetings  so  held,  superintend,  direct,  pr  control  the  bank's  business  and 
affairs  or  the  advances  of  the  bank's  funds.  They  did  not  consider  or  judge  of  the 
applications  made  for  advances  of  the  bank's  funds ;  they  did  not  examine  or  judge  of 
the  bills  given  in  for  discount ;  they  did  not  make  inquiry  as  to  the  character,  or  credit, 
or  commercial  standing  of  persons  receiving  advances  from  the  bank,  or  of  the  obligante 
on  bills  discounted  by  the  bank,  and  they  did  not  see  that  such  inquiry  was  made  by 
others,  nor  [1073]  had  they  information  before  them  in  regard  thereto.  With  the 
knowledge  of  all  the  members  of  the  ordinary  board  of  directors,  including  the  said 
William  Baird,  the  manager  of  the  bank  was  allowed  systematically,  without  control, 
and  without  previous  communication  with  the  directors,  or  with  any  committee  of  their 
number,  to  employ  the  bank's  funds  at  his  own  discretion,  in  making  advances  of  such 
amounts,  and  on  such  security,  or  without  security,  as  he  thought  fit.  In  like  manner, 
there  was  no  superintendence  or  control  by  the  directors  of  advances  made  at  the  bank's 
branches  such  as  the  contract  required,  although  information  as  to  the  advances  then 
made,  and  in  the  course  of  being  made,  was,  from  time  to  time,  communicated  by  the 
bank's  agents  to  the  manager.  This  information  was  not  communicated  to  the 
directors,  who  did  not  require  such  information  to  be  laid  before  them,  and  did  not 
investigate,  check,  or  control  these  advances.  The  manager  was  left  to  act  according 
to  his  own  will  and  pleasure  with  regard  to  the  advances  made  at  the  branches,  and  the 
instructions  given  to  the  agents  at  the  branches ;  and  he  made  or  allowed  advances 
there,  with  or  without  security,  as  he  thought  fit  Under  this  general  system,  and  in 
this  way,  the  advances  after-mentioned  in  articles  32  to  39  inclusive  were  made." 

The  losses  alleged  to  have  been  sustained  by  the  bank  during  the  years  when  Mr. 
Baird  was  a  director,  in  consequence  of  his  gross  neglect  of  duty,  and  that  of  his  co- 
directors,  were, — 

1st,  On  advances  made  upon  accounts-current  A  schedule  of  these  was  given  by 
the  pursuers,  shewing  the  particular  losses  sustained  by  the  bank  upon  the  account- 
current  of  each  of  some  thirty  different  customers.  A  summation  of  these  losses  gave 
the  sum  of  £132,670,  3s.  2A 

2d,  On  discounts.  The  amount  lost  on  this  head  was  upon  advances  to  five  firms. 
A  precise  specification  of  the  loss  sustained  upon  the  discounts  to  each  of  these  firms 
was  given.    The  total  loss  was  £151,574,  lis.  8d. 

3d,  On  premiums  of  insurance.  The  pursuers'  averments  on  this  point  were,— 
(Gond.  39)  "  In  the  circumstances  of  the  various  parties  above  expkined,  the  manager 
of  the  bank  opened  the  following  policies  on  behalf  of  the  bank,  viz. :— [The  policies 
were  then  mentioned.]    The  annual  premiums  payable  on  the  whole  of  the  said  nine 

Eolicies  thiis  amounted  to  £4119,  5s.  lOd."  (Cond.  40)  **  These  policies  were  opened 
y  the  manager  of  the  bank  in  the  knowledge  that  none  of  the  parties  whose  lives  were 
insured  were  able  or  liable  to  pay  the  premiums  of  insurance.  The  'bank  undertook 
the  payment  thereof,  and  that  without  obtaining  any  security,  or  any  obli^tion, 
either  express  or  implied,  by  any  person  whatever  for  repayment  thereof.  The  insur- 
ances were  simply  a  speculation  on  the  lives  of  Scarth,  Scott,  and  Cranstoun-  Such 
transactions  on  the  part  of  the  bank,  in  the  absence  of  security  of  any  kind,  real  or 
personal,  for  repayment  of  the  premiums,  were  illegal,  reckless,  grossly  imprudent,  and 
contrary  to  any  known  rules  or  practice  of  bankers.  During  the  period  down  to  June 
1852,  advances  of  the  bank's  funds,  by  annual  payments  of  premiums  on  the  said 
policies,  were  made  to  the  amount  of  £23,854,  Is.  8d.  The  policies  were  kept  up  until 
the  stoppage  of  the  bank  without  the  knowledge  of  the  shareholders,  and  were  sur- 
rendered by  the  liquidators  of  the  bank,  who  found,  after  inquiry,  that  to  keep  them  up 
longer  would  only  have  occasioned  farther  loss."  The  loss  sustained  by  the  bank  was 
£15,491,  128.  8d.  It  "  was  truly  incurred  at  23d  June  1852,  and  would  have  been 
ascertained  had  the  policies  been  then  realised,  either  by  sale  or  surrender." 

These  three  sums  added  together  make  up  the  sum  concluded  for  in  the  summons. 
The  defenders,  Mr.  Baird's  trustees,  irUer  alia,  averred  ;— (Stat  31)  "  On  25th  Jime 
1859  the  Western  Bank  and  the  liquidators  of  the  said  bank  raised  an  action  against 
Mr.  Baird  and  certain  other  parties,  as  the  successive  directors  of  the  bank  from  June 
1847  to  November  1857  inclusive,  or  their  [1074]  representatives,  concluding  for 
payment  of  certain  sums  of  money,  and,  inter  alia,  for  the  sums  sued  for  in  the  present 
action,  as  the  alleged  loss  caused  by  the  directors  of  the  bank  in  each  of  the  years  from 
30th  June  1847  to  November  1857,  in  respect  of  alleged  neglect  or  violation  of  thear 
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duty  as  directors  of  the  bank.  Mr.  Baird  was  called  as  a  defender  in  the  said  action, 
and  also  all  the  ordinary  directors  of  the  bank  during  the  period  between  June  1848 
and  June  1852,  of  whom  it  was  alleged  that  Mr.  Baird  was  one,  or  their  representatives. 
The  action  and  record  are  therein  referred  to.  In  the  record  fraud  was  alleged  against 
the  directors,  but  that  ground  of  action  was  withdrawn."*  (Stat.  32) "  By  minute  of 
agreement,  dated  2d  May  1861,  the  pursuers  of  the  said  action,  for  valuable  considera- 
tion, compromised  and  settled  with  .  .  .  defenders  the  whole  rights,  demands,  and 
claims  of  the  pursuers  as  stated  and  maintained  by  them  in  the  said  action,  upon  the 
grounds  set  forth  in  the  summons  and  record  therein ;  and  the  said  pursuers,  the  said 
valuable  consideration  being  duly  satisfied  and  paid,  discharged  the  said  parties  of  said 
rights,  demands,  and  claims,  and  of  the  said  action  accordingly,  by  deed  of  discharge, 
dated  30th  July,  and  recorded  5th  August  1861  ;  and  William  Brown  (the  pursuers* 
claim  against  whom  had  been  separately  compromised)  was  discharged  by  another 
deed  of  discharge,  dated  3d  September  1861."  (Stat.  33)  "  Thereafter,  and  in  respect 
of  a  joint  minute  lodged  for  the  said  pursuers  by  the  said  parties,  the  Court,  on  2d  July 
1861,  assoilzied  the  said  defenders  from  the  conclusions  of  the  said  action."  (Stat.  34) 
**  Mr.  Baird  was  not  a  party  to  the  said  agreement,  discharge,  or  decree  of  absolvitor. 
Bv  the  said  agreement,  discharge,  and  decree,  the  directors  who  held  office  during  and 
after  the  period  when  Mr.  Baird  is  alleged  to  have  been  a  director,  were  discharged 
and  assoilzied  from  all  claims,  in  respect  of  jthe  negligence*  or  violation  of  duty  on  the 
part  of  the  directors,  or  any  of  them,  during  the  said  period.  By  the  said  discharge 
and  decree  all  of  the  third  parties  to  said  agreement  were  discharged  from  the  claims 
sought  to  be  enforced  against  the  defenders  in  the  present  action,  and  the  claim  of  relief 
which  otherwise  would  have  been  competent  to  the  defenders  was  extinguished  and 
prejudiced." 

The  pursuers  pleaded ; — (1)  The  pursuers  having  sustained  loss  and  damage  to 
the  extent  concluded  for,  through  gross  neglect  of  duty  on  the  part  of  the  said  William 
Baird,  as  an  ordinary  director  of  the  bank,  under  the  circumstances  condescended  on, 
are  entitled  to  decree  against  the  defenders  as  representing  him,  in  terms  of  the  con- 
clusions of  the  summons.  (2)  The  pursuers  having  sustained  loss  and  damage  to 
the  extent  concluded  for,  through  gross  neglect  of  duty  on  the  part  of  the  said  Wflliam 
Baird,  and  of  his  co-directors,  under  the  circumstances  condescended  on,  are  entitled 
to  decree  against  his  representatives,  as  concluded  for. 

The  defenders  pleaded,  inter  alia ; — ( 1 )  The  pursuers  have  no  title  to  sue.  (2)  Having 
regard  to  the  character  and  nature  of  the  former  action  raised  at  the  instance  of  the 
Western  Bank,  and  the  liquidators  of  the  said  bank,  and  the  grounds  thereof,  the 
compromises  or  settlements,  discharges,  and  decree  of  absolvitor  referred  to  in  the 
preceding  statement  amount  in  law  to  a  compromise  or  settlement  and  discharge 
of  the  whole  claims  made  in  the  present  action,  and  the  same  cannot  now  be  insisted 
in  or  maintained  to  any  extent  or  effect  against  the  defenders.  Separatirrij  The  action 
cannot  be  maintained,  because  by  the  said  compromises  or  settlements,  discharges, 
and  decree  of  absolvitor,  the  pursuers  have  extinguished  or  prejudiced  the  claims 
of  relief  otherwise  competent  to  the  defender. 

The  Lord  Ordinary,  on  1st  December  1865,  pronounced  the  following  interlocutor  : 
— "  Repels  the  objection  to  the  title  to  sue  set  forth  in  the  first  plea  in  defence  stated  in 
the  closed  record  :  Repels  also  the  defence  founded  [1075]  OJI  tne  compromise  and  dis- 
charge engaged  in  with  the  other  directors  set  forth  in  the  second  plea  in  defence  : 
Finds  the  action  relevantly  laid,  in  so  far  as  founded  on  an  allegation  of  gross  neglect 
in  duty  on  the  part  of  the  late  WilUam  Baird,  and  the  other  directors  of  the  Western 
Bank  in  oflSce  along  with  him,  and  repels  the  objections  to  relevancy,  in  so  far  as  directed 
against  the  case  stated  under  the  second  plea  in  law  for  the  pursuers,  set  forth  in  the 
closed  record ;  but  finds  the  action  not  relevantly  laid,  in  so  far  as  founded  on  an 
allegation  of  individual  negligence  on  Mr.  Baird's  part,  giving  rise  to  the  loss  complained 
of,  and  sustains  the  objection  to  relevancy,  in  so  far  as  directed  against  the  case  stated 
under  the  first  plea  for  the  pursuers  in  the  said  closed  record ;  and  appoints  the  pur- 
suers to  lodge,  within  six  days,  the  issue  or  issues  which  they  propose  for  the  trial  of 
the  case,  as  stated  under  the  said  second  plea  in  law."  t 

*  See  Reports,  22  D.  p.  447,  and  24  D.  p.  857. 

t  **  Note. — The  Lord  Ordinary's  judgment  in  this  case  must  be  ruled  by  the 
judgments  already  pronounced  by  the  Court  in  these  Western  Bank  casea 
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[1076]  Both  parties  reclaimed. 

The  defenders  argued  that  the  compromise  was  a  bar  to  the  action,  and  [1077]  against 
the  relevancy  of  the  action  generally.    They  also  contended  that  the  action  being 

"  The  objection  to  the  title  to  pursue  is  admittedly  the  same  with  that  which  the 
Court  repelled  in  the  Western  Bank  v,  Douglas,  21st  January  1860,  22  D.  497.  It 
must  be  alike  repelled  in  the  present  case. 

**  The  defence  founded  on  the  discharge  to  the  other  directors  appears  to  the  Lord 
Ordinary  to  be  also  the  same  with  that  repelled  in  the  same  case,  as  reported  under 
the  title  of  the  Western  Bank  v.  Bairds,  20th  March  1862,  24  D.  859.  The  action 
in  that  case  was,  before  judgment,  expressly  limited  to  an  action  on  neglect  of  duty, 
and  all  averments  of  fraud  departed  from.  The  pursuers  stated  in  a  minute  (p.  900) 
*  that  as  the  only  issues  they  proposed  to  take  were  founded  on  gross  neglect,  they  did 
not  now  insist  in  the  averments  on  record,  in  so  far  as  these  consisted  of  charges  a^iinst 
the  directors,  and  members  of  the  committee  of  management,  other  than  the  manager 
of  the  bank,  of  having  fraudulently  made  or  authorised  the  advances  complained 
of,  and  of  having  fraudulently,  in  the  knowledge  of  the  fact,  concealed  from  the  share- 
holders that  25  per  cent,  of  the  capital  stock  of  the  bank  had  been  lost.'  In  this  respect, 
therefore,  the  former  action  was  exactly  like  the  present — founded  exclusively  on  gross 
neglect  of  duty.  The  CouTt  held  that  in  such  an  action  a  discharge  to  certain  of  the 
parties  alleged  to  have  been  guilty  of  joint  negligence  did  not  operate  to  exclude  a 
claim  against  the  others  undischarged.  The  ground  on  which  the  Court  proceeded 
appears  plainly  to  have  been  this,  that  the  claim  was  one  laid  on  wrong  or  delinquency, 
not  on  contract,  and  that  in  such  a  case,  equally  as  in  that  of  direct  fraud,  any  one  of 
the  wrongdoers  may  be  sued  for  the  whole  reparation,  and  a  discharge  to  one  will  not 
affect  the  responsibility  of  another.  The  Lord  Ordinary  in  particular  refers  to  the 
observations  of  the  Lord  Justice-Clerk  in  Western  Banlc  v.  Douglas,  22  D.  p.  475, 
and  Western  Bank  r.  Bairds,  24  D.  pp.  899  and  901.  The  Lord  Or<£nary  holds  himself 
bound  by  this  judgment  in  the  present  case. 

"  The  plea  in  question  is  of  course  only  applicable  to  the  action  considered  as  founded 
on  joint  misconduct  on  the  part  of  Mr.  Baird  and  the  other  directors,  which  is  the 
character  in  which  the  action  has  been  sustained  by  the  Lord  Ordinary.  In  so  far 
as  the  action  is  laid  on  individual  negligence  by  Mr.  Baird,  the  plea  has  manifestly 
no  application. 

"  In  regard  to  the  question  of  relevancy,  the  Lord  Ordinary  is  further  of  opinion 
that  the  proceedings  in  the  previous  case  are  conclusive  in  favour  of  the  relevancy 
of  the  present  action,  in  so  far  as  laid  on  neglect  of  duty  on  the  part  of  Mr.  Baird  and 
his  co-directors  jointly ;  in  other  words,  of  the  relevancy  of  the  case  stated  under  the 
second  plea  in  law  of  the  pursuers,  in  which  they  plead, — *The  pursuers  having  sustained 
loss  and  damage  through  gross  neglect  of  duty  on  the  part  of  the  said  WiUiam  Baird 
and  of  his  co-directors,  under  the  circumstances  condescended  on,  are  entitled  to  decree 
against  his  representatives,  as  concluded  for.'  The  relevancy  of  the  action,  so  far 
as  insisted  in  to  this  effect,  seems  clearly  established  by  the  terms  of  the  judgment 
prepared  by  the  Court  in  the  former  case,  and  only  not  signed  in  consequence  of  the 
pursuers  abandoning  their  case,  as  well  as  of  the  opinions  dehvered  by  the  diflFerent 
members  of  the  Court.  One  of  the  findings  of  this  judgment,  touching  the  case  of 
the  late  William  Baird,  is  to  this  effect :  [1076] — *  Find  that  in  the  record,  restricted 
as  aforesaid,  it  is  relevantly  averred  that,  during  the  period  from  June  1847  to  June 
1852,  the  said  defender,  William  Baird,  and  the  other  persons  who  were  in  office  with 
him  for  the  time,  were,  as  directors  of  the  bank,  jointly  guilty  of  gross  negUgence, 
by  failing  to  perform  the  duties  of  management  intrusted  to  and  undertaken  by  them, 
and  leaving  those  duties  to  be  performed  by  the  manager,  without  any  superintend- 
ence and  control  by  the  board  of  directors,  or  any  quorum,  or  any  duly  authorised 
committee  thereof,  by  means  of  which  negligence  the  manager  was  enabled  to  make, 
and  did  make,  advances  out  of  the  funds  of  the  bank,  by  way  of  discount  of  bills, 
recklessly  and  unwarrantably,  to  persons  known  to  be  unworthy  of  credit,  by  which 
great  losses  were  sustained  by  the  bank.'  There  are  other  findings  similarly  framed. 
The  opinions  of  the  different  Judges  make  it  clear  that  an  averment  of  such  neglect, 
and  to  such  an  effect,  made  against  the  whole  directors  as  equally  guilty,  must  be  held 
relevant  to  infer  conclusions  of  reparation  against  any  one  of  them.  Holding  himself 
bound  by  these  opinions,  the  liord  Ordinary  has  no  difficulty  in  the  present  case  in 
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for  restitution  of  certain  specific  sums  of  money,  it  was  not  to  be  regarded  as  an  action 
of  damages,  and  should  not  be  sent  to  a  jury. 

repelling  the  objections  to  relevancy,  considered  as  directed  against  the  case  stated 
under  the  pursuers'  second  plea  in  law. 

"  The  only  diflference,  in  regard  to  this  branch  of  the  case,  between  the  present 
case  and  the  former,  lies  in  the  difference  of  the  averments  made  in  respect  to  two 
of  the  subjects  of  claim,  the  advances  on  current  accounts,  and  the  advances  on 
premiums  of  insurance.  Whilst,  in  regard  to  the  other  subjects  of  claim,  such  as 
the  discount  of  bills,  and  (in  James  Baird's  case)  the  American  advances,  the  Court 
formerly  sustained  the  relevancy,  they  found  the  action  irrelevant  as  regarded  the 
advances  on  current  account,  and  on  premiums  of  insurance,  not  from  any  difference 
in  respect  to  general  liability,  but  because  these  advances  were  not  set  forth  in  such  a 
way  as  to  make  them,  in  allegation,  imprudent  and  improper  advances.  The  pursuers 
have  now  amended  their  statements  on  these  two  points;  and  though  critical  dis- 
tinctions may  be  drawn,  the  Lord  Ordinary  is  not  prepared  to  say  that  any  difference 
is  to  be  found,  antecedently  to  trial,  between  these  and  the  other  points  of  the  case. 
In  regard  to  all,  he  thinks  the  judgment  (as  it  may  be  fitly  called)  at  which  the  Court 
arrived  in  the  former  case,  lays  on  him  the  duty  of  sustaining,  without  exception  or 
limitation,  the  relevancy  of  the  action,  in  so  far  as  it  is  an  action  laid  on  the  common 
negUgence  of  Mr.  WilUam  Baird  and  his  co-directors. 

"  But  the  pursuers  propose  now  to  insist  in  a  claim  of  a  fundamentally  different 
description  from  that  to  which  the  judgment  formerly  arrived  at  appUes.  They 
propose,  primarily,  or  at  least  alternatively,  to  go  to  a  jury  on  the  allegation  that 
Mr.  Baird's  individual  negligence  caused  the  loss  complained  of,  which  therefore  his 
representatives  must  be  held  Uable  to  repair.  The  case  intended  to  be  made  by  them 
to  this  effect  is  set  forth  under  their  first  plea  in  law,  which  runs  thus : — *  The  pursuers 
having  sustained  loss  and  damage  to  the  extent  concluded  for,  through  gross  neglect 
of  duty  on  the  part  of  the  said  William  Baird  as  an  ordinary  director  of  the  bank,  under 
the  circumstances  condescended  on,  are  entitled  to  decree  against  the  defenders,  as 
representing  him,  in  terms  of  the  conclusions  of  the  summons.' 

**  The  Lord  Ordinary  has  very  carefully  considered  the  record  in  the  present  case, 
and  has  had  the  benefit  of  a  very  able  argument  from  the  bar.  But  he  is  altogether 
unable  to  discover  even  ostensible  grounds  of  claim  against  Mr.  William  Baird,  on 
the  footing  of  an  individual  negligence  on  his  part,  by  which  the  loss  in  question  was 
caused.  It  is  true  that  there  is  ample  averment  of  neglect  of  duty  by  Mr.  Beid.  It 
is  said  that  for  the  six  years  of  his  office,  between  June  1 846  and  June  1852  he  attended 
the  meetings  of  directors,  and  that  but  partially,  during  the  first  two  years  only ; 
'  subsequently  (it  is  said)  to  June  1848  the  said  William  Baird  attended  no  meeting 
of  the  board  ;  and  during  the  whole  period  from  June  1846  to  June  1852  he  did  not 
attend  any  meeting  of  any  committee  of  the  directors.'  Even  when  he  did  attend, 
and  through  the  whole  course  of  his  direction,  it  is  said  that  he  failed  sufficiently  to 
superintend  and  control  the  proceedings  of  the  manager.  But  a  great  deal  more 
would  be  necessary  to  lay  the  foundation  [1077]  of  a  relevant  action  of  damages  on 
the  ground  of  individual  negligence  than  merely  to  say  this.  It  would  be  necessary, 
further,  to  set  forth  that  the  loss  complained  of  arose  out  of  his  individual  negligence, 
and  not  otherwise.  It  is  here  that  the  Lord  Ordinary  considers  that  a  fatal  flaw  exists 
in  the  action  as  laid.  It  is  possible  that  this  arises  out  of  the  very  nature  of  the  case, 
and  that  no  effectual  action  could  be  laid,  in  such  circumstances,  on  individual  negli- 
gence,— ^in  other  words,  that  where  shareholders  elect  a  body  of  directors,  of  whom 
it  cannot  be  said  that  every  man  is  bound  to  attend  every  meeting,  and  to  superintend 
every  transaction,  they  must  rely  on  the  director's  own  sense  of  responsibility  for  the 
extent  to  which  he  participates  in  the  management,  and  can  never  in  any  case  give 
his  share  of  legal  liability  an  expression  of  definite  proportion.  But  be  this  as  it  may, 
it  is  indispensable  in  any  such  case  to  connect  the  incfividual  negligence  with  the  loss 
complained  of,  as  its  direct  and  necessary  cause.  This  must  be  done  otherwise  than 
by  loose  popular  language ;  as  by  saying  that  if  Mr.  Baird  had  done  his  duty  the  loss 
would  probably  have  been  averted.  The  connection  between  the  negligence  and  the 
loss  must  be  clearly  and  precisely  substantiated.  The  Lord  Ordinary  has  looked  in  vain 
for  any  distinct  and  definite  statement  of  such  connection  in  the  present  case.  He  does 
not  even  find  the  general  allegation  (though  probably  a  mere  general  allegation  would 
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[1078]  The  punuera  argued  that  the  action  being  an  action  for  damages  occasioned  by 
delict,  the  only  question  at  present  wasas  toitsreleyancj.    I{it[1079]  wasreleyantitshould 

not  hare  been  sufficient),  that  except  for  Mr.  Baird's  individual  neghgence  the  loss 
alleged  would  not  have  arisen.  It  was  not  argued  by  any  one  that  Mr.  Baird  was 
bound  to  attend  every  meeting,  or  to  superintend  every  transaction.  The  record 
itself  sets  forth  that  the  other  directors  were  attending,  with  greater  or  less  frequency, 
though  it  is  added  that  when  they  did  attend  they  (hd  not  do  their  duty  effectually. 
Upon  what  ground  is  it  to  be  held  that  Mr.  Baird's  individual  negligence  is  to  be  held 
the  cause  of  the  loss  now  complained  of  ?  On  what  footing  is  the  loss  to  be  laid  to  his 
individual  charge,  and  not  to  that  of  some  one  or  more  of  the  others  1  How  is  Mr. 
Baird's  omission  to  attend  a  meeting  to  make  him  liable  for  what  the  other  directors 
either  did  or  did  not  do  at  that  meeting  1  How«  and  in  what  way,  did  his  individual 
negligence,  apart  from  that  of  the  others,  originate  the  transactions  complained  of  1 
A  clear  and  definite  connection  between  the  negligence  averred  and  the  loss  sustained 
it  was  essential  for  the  pursuers  to  set  forth  ;  and  it  appears  to  the  Lord  Ordinary 
that,  in  so  far  as  the  action  is  laid  on  individual  negligence  by  Mr.  William  Baird,  the 
pursuers  have  entirely  failed  to  do  so. 

"  The  case  involved  in  this  branch  of  the  action  is  wholly  different  in  principle  from 
the  case  of  entire  abstinence  from  duty  by  the  whole  body  of  the  directors,  in  reference 
to  which  it  was  found,  by  the  judgment  of  the  Inner-House,  that  any  one  might  be 
responsible  for  the  act,  or  inaction,  of  the  whole.  When  all  the  directors  abstain  from 
acting  they  may  all  reasonably  be  held  liable  for  the  uncontrolled  proceedings  of  the 
manager,  without  discrimination  between  one  of  these  proceedings  and  another.  All 
are  equally  chargeable  to  the  common  negligence.  But  when  the  directors  all  acted, 
more  or  less,  and  the  loss  is  charged  to  the  individual  negligence  of  one  of  them,  it  is 
indispensable  to  discriminate-  the  proceedings,  and  to  shew  how  one  or  other  arose 
out  of  the  individual  negligence,  and  not  otherwise.  The  present  case,  in  this  branch 
of  it,  implies  acting  on  the  part  of  the  other  directors,  whether  up  to  their  duty  or  not 
To  assume  in  such  a  case  that  the  individual  negligence  of  Mr.  Baird  is  to  be  held  the 
origin  and  cause  of  all  the  loss  complained  of,  would  require  in  support  of  the  assumption 
very  special  allegations,  importing,  reasonably  and  satisfactorily,  the  fact  to  be  ea 
The  record  in  the  present  case  appears  to  the  Lord  Ordinary  to  be  wholly  destitute 
of  such.  There  is  sufficient  averment  to  the  effect  that  the  whole  body  of  directors 
neglected  their  duties,  and  that  hence  the  loss  arose.  There  is  nothing  whatever 
which,  even  by  a  reasonable  implication,  traces  the  loss  to  the  individual  negligence 
of  Mr.  Wilham  Baird. 

*  In  this  point,  as  appears  to  the  Lord  Ordinary,  there  is  no  substantial  distinction 
between  the  present  case  and  the  former.  The  former  action  was  originally  brought 
against  the  defenders  as  a  body ;  though,  in  consequence  of  the  [1078]  settlement 
with  the  others,  it  was  ultimately  reduced  to  An  action  against  Messrs.  WilHam  and 
James  Baird.  The  averments  in  the  action  were  accordingly  all  throughout  made 
against  the  directors  as  a  body,  this  being  necessarily  inclusive  of  an  averment  against 
Wilham  Baird  as  one  of  the  body.  In  the  present  case  the  record  begins  (art.  29)  by 
setting  forth  negligence  against  Wilham  Baird  individually.  But  it  proceeds  to  say, 
in  the  very  next  article,  *  The  other  members  of  the  board  in  office  with  the  said  William 
Baird  also  grossly  neglected  their  duties  during  the  said  period,  and  failed  to  super- 
intend and  control  the  bank's  business  and  affairs,  and  particularly  the  advances  of 
the  bank's  funds.'  The  article  goes  on  to  enlar^  on  the  entire  absence  of  all  due 
administration  on  the  part  of  the  whole  body.  This  is  just  the  former  case,  presented 
in  a  somewhat  different  manner.  The  Lord  Ordinary  can  draw  no  distinction  between 
a  general  averment  as  to  the  whole  body,  and  a  special  averment,  made  first  against 
William  Baird,  followed  by  an  averment  made  indiscriminately  against  all  the  others. 
The  present  record  is  as  destitute  as  the  former  of  averments  tracing  the  loss  to  the 
individual  negligence  of  Mr.  Baird. 

**  It  has  therefore  appeared  to  the  Lord  Ordinary  to  be  only  legitimatel}'  following 
up  the  proceedings  of  the  Court  in  the  former  case  to  admit  as  relevant  only  the  aUega- 
tions  made  against  the  whole  body  of  directors,  and  to  reject,  as  irrelevantly  laid,  the 
alleged  case  of  individual  negligence  of  William  Baird,  causing  the  loss  complained  of. 
It  was  said  that  it  should  be  reserved  for  the  trial  to  inquire  whether  the  loss,  if  not 
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be  sent  at  once  to  a  jury.  The  pursuers'  averments  shewing  the  amount  of  damage, 
and  the  mode  in  which  it  had  arisen,  did  not  change  the  nature  of  the  action. 

occasioned  by  the  negligence 'of  all  the  directors,  wa£  or  was  not  occasioned  by  Mr. 
William  Baird's  individual  neglect.  But  it  would  be  contrary  to  all  the  principles 
of  our  law  of  jury  trial,  and  in  itself  most  inequitable  and  imfair,  to  send  for  the 
chances  of  a  hap-hazard  verdict  a  case  of  individual  negligence,  causing  the  loss 
alleged,  where  the  record  contained  no  relevant  allegation  of  such  negugence  as 
creative  of  such  loss. 

*"  In  the  preceding  remarks,  the  Lord  Ordinary  has  exhausted  the  considerations 
which  appear  to  him  appropriate  to  the  present  stage  of  the  case.  But  he  cannot 
leave  without  notice  the  array  of  elaborate  arguments  which  were  pressed  on  him 
by  the  defenders,  but  which  he  thought,  for  the  reasons  he  will  briefly  state,  to  have 
been  presented  prematurely,  and  properly  to  belong  to  the  trial. 

'  It  is  scarcely  necessary  to  dwell  on  the  plea  that  Mr.  Baird  could  not  be  liable 
as  a  director,  in  respect  of  having  been  disqualified  for  election  by  residing  more  than 
t«n  miles  from  Glasgow,  and  at  any  rate  having  disqualified  himself  by  absence  from 
the  meetings  for  more  than  six  months,  which,  under  the  regidations  of  the  bank, 
inferred  a  forfeiture  of  the  office.  The  pursuers  set  forth  that  Mr.  Baird  was  de  facto 
elected,  and  accepted  the  office  of  director.  Their  case  against  Mr.  Baird  is,  that  he 
failed  in  duty  as  such.  This  is  enough  for  the  pursuers'  case.  Whether  the  pursuers 
will  prove  Mr.  Baird  to  have  been  a  director,  as  averred  by  them,  is  a  question  on  the 
merits,  not  to  be  considered  now.  The  Lord  Ordinary  will  only  say,  that  he  would 
have  great  difficulty  in  holding  that  an  accepting  director  could  destroy  the  effect 
of  his  acceptance,  by  an  objection,  ex  vost  facto,  of  non-residence,  or  could  effectually 
get  rid  of  his  liabilities  by  his  own  challenge  of  his  title. 

"  The  main  contention  of  the  defenders  was,  that  no  loss  such  as  averred  had  in 
reality  arisen ;  inasmuch  as,  on  a  sound  application  of  payments  and  recoveries,  it 
would  appear  that  the  advances  complained  of  have  all,  or  the  greater  part,  been 
reimbursed  to  the  bank.  The  argument  involved  an  investigation  into  the  books  of 
the  bank,  which  the  defenders  maintained  that  the  pursuers  had,  by  reference,  made 
part  of  their  case.  The  books,  they  contended,  were  to  be  inspected,  in  order,  a£  they 
said,  to  read  the  averments  of  the  pursuers ;  and  they  offered  to  prove  that  what  they 
averred  would  be  seen  on  the  face  of  the  books,  by  a  remit  to  an  accountant,  or  in  any 
other  competent  form. 

"  The  Lord  Ordinary  could  not  accede  to  the  proposition,  which  lies  at  the  founda- 
tion of  this  plea,  that  the  books  of  the  bank  were  to  be  held  incorporated  with  the 
averments  of  the  pursuers.  He  would  have  thought  the  pursuers  very  irregular, 
if  attempting  to  make  averments  essential  to  the  case  by  any  general  reference  to 
the  booli.  There  is,  in  fact,  no  such  general  reference.  In  a  sen-[1079l-tence  of  their 
33d  article,  the  pursuers  refer  to  the  books  for  the  details  of  certain  specific  advances, 
generally  set  forth,  by  saying — *  The  particulars  of  the  advances,  with  the  dates  of 
advance,  are  contained  in  the  current-accounts  of  the  nature  above  referred  to,  kept 
in  the  names  of  the  parties  in  the  books  of  the  bank  for  said  period,  and  to  which, 
brevUatis  causa,  reference  is  here  made.'  Again,  in  answering  the  19th  article  of 
the  defenders'  statement  of  facts,  they  say — *  Denied  that  the  schedule  referred  to 
accurately  represents  the  state  of  the  accounts,  and  reference  is  made  to  the  books  of 
the  bank  for  a  true  state  thereof.'  But  this  specific  reference  to  the  books  for  the 
details  in  figures  of  an  individual  item  is  something  very  far  short,  either  of  a  general 
admission  of  the  accuracy  of  the  books,  or  of  a  general  incorporation  of  these  into 
the  allegations  on  the  record.  The  books  remain  what  they  are  by  their  own  nature, 
to  wit,  simply  evidence,  of  greater  or  less  weight,  to  be  used  when  the  proper  time 
for  leading  evidence  comes,  and  not  sooner.  The  case  on  relevancv  must  be  deter- 
mined by  exclusive  reference  to  the  pursuers'  statements  on  the  record — an  elementary, 
truth  which  the  defenders  too  frequently  forget. 

"  In  the  view  of  the  Lord  Ordinary,  it  is  unnecessary  at  present  to  inquire  minutely 
into  the  soundness  of  the  deductions  which  the  defenders  maintained  that  an  investi- 
gation of  the  books  would  authorise  them  to  make.  The  topics  were  all  such.aa  might 
at  the  due  season  be  of  importance,  but  might  also  excite  a  great  difference  of  statement, 
and  of  opinion.  The  mode  in  which  the  defenders  contended  it  would  be  shewn  that 
the  advances  made  during  Mr.  Baird's  directorate  were  all  wiped  off,  involved  an 

8.9.R.  ICACPHERSON— VOL.  IV.  34* 
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[1080]  The  Court  made  avizandum. 

At  advising, — 

Lord  Justice-Clerk. — In  the  case  of  the  Western  Bank  of  Scotland  against  the 

application  of  the  principle  settled  in  the  well-known  case  of  Devaynes,*  namely, 
that  in  mercantile  accounts  the  first  items  on  the  credit  side  must  be  held  to  discharge 
the  first  items  on  the  debit.  Applying  this  principle,  they  said  that  aD  the  advances 
made  during  Mr.  Baird*s  directorate  were  discharged  by  the  payments  inmiediately 
subsequent,  and  that  the  debt  truly  incurred  consisted  of  the  advances  made  by  the 
directors  who  succeeded.  There  may  be  much  in  this  view — more  or  less,  according 
to  circumstances — when  urged  at  the  proper  time.  In  the  meanwhile,  the  pursuers 
neither  admitted  the  application  of  Devaynes'  case  to  the  present  question,  nor  the 
arithmetical  result  of  applying  it.  Their  averment  on  the  record  is  distinct  and  ex- 
press, that  of  the  sums  advanced,  a  certain  amount,  specifically  stated,  was  unrecovered 
and  irrecoverable  (cond.  art  34).  They  say,  in  further  explanation  (answer  to  de- 
fenders' statement  of  facts,  art.  13),  '  that,  in  the  caaes  referred  to,  the  advances  were 
never  reduced ;  but,  on  the  contrary,  additional  advances  were  made,  and  further 
losses  thereby  caused,  in  addition  to  the  losses  referred  to  in  this  action ;  and  that 
these  advances,  and  the  various  other  advances  referred  to  in  this  action,  were  con- 
tinued and  increased,  under  the  same  system  as  that  of  which  the  pursuers  complain 
in  this  action.'  Whether  this  can  be  proved  by  the  pursuers,  or  will  be  disproved 
by  the  defenders,  either  by  the  application  of  Devaynes'  case  or  otherwise,  cannot 
be  inquired  into  at  the  present  stage. 

"  The  defenders  employed  a  similar  argument  in  regard  to  the  alleged  improper 
discounts  to  certain  specified  houses.  They  contended  that  of  the  bills  discounted  during 
Mr.  Baird's  directorate,  every  one  without  exception  could  be  shewn  to  have  been 
retired,  and  the  loss  on  discounts  to  have  arisen  on  bills  discounted  by  subsequent 
directors.  But  the  pursuers,  while  not  admitting  the  statement  as  made  by  the  de- 
fenders, explained  that  the  only  way  in  which  any  of  the  bills  were  wiped  of!  waa  by  the 
same  unreliable  parties  bringing  new  bills  to  be  discounted  ;  and  *  if  the  bank  had  not 
discounted  these  new  bills,  and  so  themselves  furnished  the  means  of  retiring  the  bills 
of  those  firms  falling  due,  the  bills  so  falling  due  would  have  been  dishonoured,  and  loss 
thereon  to  the  amount  of  not  less  than  the  sum  sued  for  on  this  account  would  certainly 
have  been  sustained  ' — (answer  to  defenders'  statement  of  facts,  art.  24).  It  is  impos- 
sible at  present  to  determine  which  of  these  two  contentions  will  ultimately  prevail. 

[1080]  "  So  also  in  regard  to  the  recoveries  made  by  the  liquidators  after  the  stoppage 
of  the  bank.  The  defenders  contend  that  these  recoveries  have  been  improperly  appli^, 
because,  after  taking  the  balance  of  advances  and  receipts  during  each  particular 
epoch,  the  pursuers  allocate  these  recoveries  proportionately  to  each  of  the  epochs.  The 
point  may  admit  of  controversy,  but  the  time  for  the  controversy  has  not  yet  arrived. 

"  Generally,  it  appears  to  the  Lord  Ordinary  that,  in  so  far  as  the  defence  involves 
mere  arithmetical  detail,  or  raises  the  question  of  pajonent,  more  or  less,  of  the  sums 
said  to  have  been  improperly  advanced,  it  cannot  be  entered  on  now.  The  defence 
to  this  effect  is  not  an  objection  to  relevancy  ;  it  is  a  plea  on  the  merits.  It  is  the 
defenders'  case,  not  an  objection  to  the  relevancy  of  that  of  the  pursuers'. 

"  And  this  leads  the  Lord  Ordinary,  in  conclusion,  to  advert  to  the  suggestion, 
very  earnestly  pressed  on  him  by  the  defenders,  that,  even  if  the  objections  to  relevancy 
were  not  sustained,  and  inquiry  should  be  thought  necessary,  the  inquiry  should, 
at  least  in  the  first  instance,  not  be  made  by  means  of  a  trial  before  a  jury.  What 
the  defenders  suggested  was,  that,  before  further  answer,  a  remit  should  be  made 
to  an  accountant  to  examine  the  books  of  the  bank,  and  report  on  the  facts  which 
they  established,  bearing  on  the  present  question.  The  defenders  maintained  that 
the  books  would  so  clearly  exhibit  the  repayment  to  the  bank  of  the  alleged  improper 
advances,  as  to  make  it  wholly  unnecessary  to  enter  on  any  legal  question  of  liability. 

"  The  Lord  Ordinary  must  confess  to  having  great  doubts  if  this  would  be  the 
practical  result,  after  the  lapse  of  the  lengthened  period  which  any  such  examination 
must  necessarily  consume.  For  it  is  very  plain  to  his  mind,  that  the  questions  raised 
will  not  be  merely  arithmetical,  but  questions  properly  of  law,  and,  it  may  be,  of  con- 
siderable nicety  ;  and  not  only  so,  but  questions  the  decision  of  which  will  not  depend 

*  Devaynes  v.  Noble,  &c,,  1  Mer.  585. 
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trustees  of  the  deceased  William  Baird,  the  CJourt  have  very  carefully  considered  the 
questions  raised  by  the  reclaiming  notes  of  the  parties  and  the  arguments  on  both 
sides,  and  I  am  to  announce  the  conclusion  at  which  they  have  arrived  upon  these 
diflFerent  questions.  The  first  part  of  the  Lord  Ordinary*s  interlocutor  repels  the 
objection  to  the  title  to  sue  set  forth  in  the  first  plea  in  defence  stated  in  the  closed 
record.  No  argument  was  addressed  to  us  in  support  of  that  plea,  nor  was  any  notice 
taken  of  it  at  all  in  the  course  of  the  long  arguments  that  we  heard.  We  are  there- 
fore quite  in  the  dark  as  to  what  the  meaning  of  that  plea  is ;  but  in  the  circumstances, 
all  that  we  can  do  is  to  adhere  to  that  part  of  the  interlocutor  of  the  Lord  Ordinary. 
The  next  part  of  the  Lord  Ordinary*s  interlocutor  repels  the  defence  founded  on  the 
compromise  and  discharge  engaged  in  with  the  other  directors,  as  set  forth  in  the 
second  plea  in  defence.  Now,  we  all  agree  with  [1081]  the  Lord  Ordinary  entirely, 
as  regards  that  part  of  his  interlocutor,  viewing  the  plea  which  he  has  there  disposed 
of  as  a  plea  in  bar  of  the  action ;  but,  looking  to  the  way  in  which  the  plea  is  stated,  it 
may  perhaps  be  considered  as  presenting  itself  in  two  aspects.  And  while  we  are 
clearly  of  opinion  that  fhe  plea  does  not  afford  a  good  answer  to  the  claim  of  the  pur- 
suers of  thiis  action,  as  stated  in  the  summons  and  record,  it  is  quite  possible  that  the 
case  may  disclose  itself  hereafter  in  such  a  shape  as  to  be  within  the  summons  and 
record,  and  yet  to  render  this  plea  an  available  defence  against  the  claim  as  so  disclosed  ; 
and  we  should  not  wish  at  the  present  stage  to  prejudice  any  question  of  that  kind 
which  may  hereafter  arise.  We  shaH,  therefore,  vary  the  terms  oi  the  Lord  Ordinary's 
interlocutor  in  that  part  of  it,  so  as  to  save  the  possibility  of  any  injustice  being  done 
in  that  way.  In  the  next  place,  the  Lord  Ordinary  deals  with  the  relevancy  of  the 
action.  He  finds  the  action  relevantly  laid  in  so  far  as  founded  on  an  allegation  of 
gross  neglect  of  duty  on  the  part  of  the  late  William  Baird,  and  the  other  directors 
of  the  Western  BanK  in  office  along  with  him,  and  "  repels  the  objection  to  relevancy 
in  so  far  as  directed  against  the  case  stated  under  the  second  plea  in  law  for  the  pur- 
suers set  forth  in  the  closed  record ;  but  finds  the  action  not  relevantly  laid  in  so  far 
as  founded  on  an  allegation  of  individual  negUgence  on  Mr.  Baird's  part,  giving  rise 
to  the  loss  complained  of ;  and  sustains  the  objection  to  the  relevancy  in  so  far  as 
directed  against  the  case  stated  under  the  first  plea  for  the  pursuers  in  the  said  closed 
record."  Now,  it  is  certainly  not  surprising  that  the  Lord  Ordinary  should  have 
been  led  to  deal  with  the  question  of  relevancy  in  this  way  in  consequence  of  the  manner 
in  which  the  pleas  of  the  pursuers  are  stated  ;  for  they  certainly  suggest  the  idea  that 
it  is  intended  to  make  two  separate  and  distinct  cases, — one  founded  exclusively  upon 
what  is  called  joint  negligence  upon  the  part  of  Mr.  Baird  and  the  other  gentlemen 
who  were  in  the  direction  of  the  bank  along  with  him, — and  the  other  upon  the  sole 
and  individual  negligence  of  Mr.  Baird  himself,  upon  the  footing  and  assumption, 
of  course,  that  everybody  else  did  his  duty.  But  the  Court  are  satisfied,  upon  a  full 
examination  of  the  averments  of  the  pursuers,  that  that  is  not  the  nature  of  the  case 
which  they  intend  to  make ;  but  that,  on  the  contrary,  their  case,  and  their  only  case,  is 
a  case  of  negligence  upon  the  part  of  Mr.  Baird,  which,  combining  with  negligence  at 
the  same  time  on  the  part  of  all  the  other  directors  of  the  bank,  produced  the  disasters 

exclusively  on  the  examination  of  the  books,  but  more  or  less  on  the  circumstances 
on  which  the  advances  were  made  or  payments  received,  which  can  only  be  fully 
brought  out  by  the  evidence  to  be  led  at  the  trial.  But  at  any  rate,  and  whatever 
view  their  Lordships  of  the  Inner-House  may  entertain  as  to  this  suggestion,  it  appeared 
to  the  Lord  Ordinary  that,  after  determining  the  question  of  relevancy,  he  had  him- 
self no  alternative  but  to  order  issues  in  the  usual  way  for  the  trial  of  the  cause,  to 
the  extent  to  which  he  has  found  it  relevant.  The  action  is  one  of  damages,  to  be 
sent  for  trial  by  jury  as  a  matter  of  course,  unless  in  exceptional  circumstances.  That 
the  books  may  at  the  trial  form  a  bulky,  and  perhaps  somewhat  unmanageable  part 
of  the  evidence,  and  one  as  to  which  rival  accountants  may  come  to  opposite  con- 
clusions, is  no  sufficient  reason  for  not  taking  the  ordinary  course  with  an  action  of 
damages.  This  is  a  contingency  of  not  uncommon  occurrence.  The  Lord  Ordinary 
has  a  strong  impression  that  the  reading  of  the  books  will  be  greatly  facilitated,  if 
not  made  very  easy,  by  the  settlement  of  one  or  two  leading  principles.  But  however 
this  may  stand,  the  Lord  Ordinary  thinks  it  his  duty  to  follow  the  usual  course. 
At  the  same  time,  he  has  thought  it  fair  to  the  defenders  to  bring  prominently  into 
view  the  suggestion  which  they  have  made  on  this  point." 
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and  losses  oomplained  of.  And,  therefore,  while  we  cannot  approve  of  the  manner 
in  which  the  pleas  in  law  have  been  stated  for  the  pursuers,  we  think  it  would  be  un- 
safe to  hold,  as  the  Lord  Ordinary  has  done,  that  the  case  embodied  in  the  first  plea 
in  law  is,  as  a  separate  and  independent  case,  irrelevant,  and  for  this  reason  chiefly,— 
negligence  upon  the  part  of  Mr.  Baird,  or  upon  the  part  of  any  gentleman  acting  as 
a  director  of  the  bank,  must  in  one,  and  a  very  proper,  sense  of  the  term,  be  his 
individual  negligence ;  and  it  would  be  very  difficult  to  say  that,  in  every  omission  or 
act  which  constitutes  the  negligence  of  Mr.  Baird,  there  is  a  conjunction  of  everybody 
else  along  with  him  that  happened  then  to  be  in  the  direction.  It  would  be  very 
unsafe  at  this  sta^  of  the  cause  to  pronounce  any  judgment  involving  such  a  pro- 
position as  that.  There  may  be  omissions  of  various  £dn^  occurring  at  the  same  time, 
and  all  conducing  to  the  same  end,  upon  the  part  of  the  different  directors  in  office  for 
the  time,  and  together  constituting  that  joint  negligence  upon  which  this]  action 
is  intended  to  be  founded.  We  desire  to  give  no  opinion  at  present  at  all  upon  any 
nice  question  of  that  kind ;  but  we  cannot  see  our  way  at  present  to  say  that  any 
part  of  this  record  is  irrelevant ;  and,  therefore,  to  that  effect  we  shall  alter  the  inter- 
locutor of  the  Lord  Ordinary.  The  last  thing  which  the  Lord  Ordinary  does  is  to 
appoint  the  pursuers  to  lodge,  within  six  days,  the  issue  or  issues  which  they  propose 
for  the  trial  of  the  case.  Now,  that  is  a  very  important  step  ;  and  the  question  which 
presents  itself  for  our  consideration  is,  whether  the  case  is  ripe  for  such  an  order,  or 
whether  that  ia  the  best  way  in  which  to  put  th^  case  in  shape  for  inquiry.  We  are 
all  very  clearly  of  opinion  that  this  is  not  in  any  proper  sense  an  action  of  damages. 
The  summons  concludes  for  payment  of  a  sum  of  £299,736,  7s.  6d.,  being  a  very 
precise,  definite,  liquid  amount.  It  is  not,  therefore,  a  claim  of  damages  in  the  ordinary 
sense  ;  and  when  we  come  to  analyse  this  large  sum,  and  see  of  what  it  is  composed,  it 
becomes  still  more  clear  that  this  is  not  properly  an  action  of  damages.  It  consists 
of  three  parts.  There  is,  first  of  all,  a  sum  of  £132,670,  38.  2d.,  which  consists  of  losses 
alleged  to  have  been  sus{1082}-tain^  in  consequence  of  advances  made  upon  account- 
current  to  customers  of  the  bank  during  the  time  that  Mr.  Baird  was  in  office ;  in 
the  second  place,  there  is  the  sum  of  £151,574,  lis.  8d.,  which  consists  of  discoimts 
said  to  have  been  given  while  Mr.  Baird  was  in  office,  and  lost  to  the  bank ;  and  in 
the  third  place,  there  is  the  sum  of  £15,491,  12s.  8d  ,  which  i^  the  amount  of  premiums 
of  insurance  that  are  said  to  have  been  paid  during  Mr.  Baird*s  directorship  upon 
policies  of  insurance  effected  upon  the  hves  of  debtors  to  the  bank,  recklessly  and  im- 
prudently, and  against  all  the  ordinary  rules  of  good  banking.  Now,  these  are  verj' 
definite  and  precise  sums,  which  make  up  together  the  amount  concluded  for  in  the 
summons.  But  when  we  look  a  little  farther,  we  find  that  each  one  of  these  principal 
divisions  of  the  main  sum  in  the  conclusion,  comes  to  be  separated  again  into  its-com- 
ponent parts  in  this  record,  and  that  there  is  a  precise  specification  of  the  loss  that 
is  sustained  upon  each  individual  current  account, — a  precise  specification  of  the  loss 
which  is  sustained  by  the  discounts  which  are  given  to  each  particular  firm  of  the 
several  firms  that  were  customers  of  the  bank ; — and  so  with  the  advances  for  premiums 
of  insurance.  This,  then,  is  in  truth  and  substance  an  action  against  Mr.  Baird  for 
malversation  or  gross  negUgence  in  a  fiduciary  capacity  as  a  director  of  this  bank ; 
and  the  remedy  sought  is,  that  he  shall  replace  funds  belonging  to  the  bank  which 
have  been  lost  by  his  fault.  It  is  in  that  respect  precisely  in  the  same  position  as  an 
action  against  trustees  who,  either  by  their  own  intromissions  or  negligence,  have  allowed 
a  portion  of  the  trust-estate  to  be  dilapidated  and  lost,  and  are  called  upon  to  replace 
that  part  of  the  trust-estate  in  the  hands  of  the  proper  manager.  That  being  the 
nature  of  the  action,  it  is  not  one  of  the  enumerated  cases,  and  we  are  under  no  obli- 
gation immediately  or  necessarily  to  send  it  to  be  tried  by  a  jury.  But  in  saying  this, 
it  must  not  be  understood  that  the  Court  are  giving  any  opinion  that  the  question 
as  to  Mr.  Baird's  alleged  gross  negligence  is  not  a  proper  question  to  be  tried  by  a  jury. 
That  is  another  affair  altogether.  But  the  question  at  present  is  whether  this  case, 
as  it  stands,  is  to  be  sent  per  aversionem  to  be  tried  by  a  jury  without  any  attempt, 
in  the  first  place,  to  simplify  the  issue  which  is  to  be  submitted  to  the  jury,  and  to  reduce 
the  subject-matter  of  the  action  into  something  like  a  form  in  which  it  can  be  handled, 
with  a  prospect  of  reasonable  success,  in  the  course  of  one  trial.  It  must  be  perfectly 
obvious  to  everybody  that  has  studied  the  case  hitherto,  that  if  the  case  were  sent  now 
upon  a  general  issue  of  gross  negligence,  as  if  it  were  an  ordinary  action  of  damages, 
the  trial  would  be  one  of  a  most  embarrassing  kind.     Every  one  of  these  alleged  losses 
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— I  do  not  mean  the  losses  upon  current  accounts  taken  in  the  aggregate,  but  I  mean 
the  loss  upon  each  one  of  the  current  accounts — must  form  the  subject  of  a  separate 
inquiry  and  examination  before  the  jury ;  and  the  attention  of  the  Court  and  the  jury 
at  the  trial  would  require  to  be  directed  and  confined  to  that  one  account  while  it  was 
under  examination,  just  as  much  as  if  it  formed  the  subject  of  a  separate  issue.  Now, 
a  trial  conducted  in  such  a  manner  as  that,  and  involving  such  a  great  variety  and 
extent  of  inquiry,  it  must  be  obvious,  would  be  altogether  unmanageable,  and  would 
almost  certainly  result  in  some  miscarriage.  For  the  purpose  of  avoiding  any  such 
risk,  and  of  reducing  the  case  into  a  more  manageable  condition,  we  propose,  in  the 
meantime,  to  have  an  inquiry  by  means  of  an  accountant ;  and  we  are  induced  to  take 
this  course,  not  merely  by  the  considerations  that  I  have  already  urged  as  to  the  nature 
of  the  pursuers'  case,  but  also  in  consequence  of  the  defences  which  are  stated  upon 
the  part  of  the  defender,  which  raise  questions  of  pure  accounting,  and  which  being 
solved  in  one  way  would  reduce  the  dimensions  of  this  case  "very  considerably. 

The  Court  pronounced  the  following  interlocutor : — "  Adhere  to  the  said  inter- 
locutor, in  so  far  as  it  repels  the  objection  to  the  title. to  sue,  stated  in  the  first  plea  for 
the  defenders,  and  to  that  extent  and  effect  refuse  the  prayer  of  the  reclaiming  note 
for  the  defenders  :  Quoad  ultra,  recall  in  hoc  statu  the  interlocutor  reclaimed  against : 
Find  that  the  compromises,  discharges,  and  decree  of  absolvitor  referred  to  in  the 
second  plea  for  the  defenders  do  not  preclude  the  pursuers  from  insisting  in  their  claim 
against  the  defenders  as  stated  in  the  summons  and  record :  Therefore  repel  the  said 
second  plea  for  the  defenders  in  both  its  branches,  in  so  far  as  it  is  stated  in  [1083]  lirnine 
as  a  bar  to  the  action  :  Before  further  answer  as  to  the  whole  other  pleas  of  the  parties 
hinc  inde,  remit  to  Mr.  Charles  Pearson,  accountant  in  Edinburgh,  to  examine  the  books 
and  relative  documents  of  the  Western  Bank,  and  (1)  to  report  the  commencement, 
progress,  and  final  termination  of  each  of  the  accounts  mentioned  in  the  schedule  A, 
appended  to  the  record ;  what  securities,  if  any,  the  bank  held  at  any  time  for  the 
advances  made  on  the  said  accounts  ;  what  was  the  balance,  if  any,  at  the  debit  of  each 
of  said  accounts,  as  at  the  23d  June  1852 ;  what  pa3rments  were  after  that  date 
received  to  the  credit  of  each  of  the  said  accounts,  and  (so  far  as  the  books  shew)  from 
what  sources  these  payments  were  received  by  the  bank,  or  made  by  the  customers, 
debtors  in  the  said  accounts,  or  any  persons  on  their  behalf ;  and  further,  what  was 
the  lowest  balance  at  the  debit  of  each  of  the  said  accounts  at  any  time  after  June  23, 
1852,  and  whether  after  said  date  the  balances  were  ever  shifted,  and  to  what  extent, 
to  Vhe  credit  side  of  any  of  the  said  accounts ;  (2)  to  report  what  was  the  amount  of 
bills  which  had  been  discounted  to  each  of  the  firms  mentioned  in  the  35th  article  of 
the  condescendence,  and  were  unretired  at  the  24th  June  1846  ;  to  prepare  and  report 
a  descriptive  list  of  the  bills  discounted  to  each  of  the  said  firms  between  24th  June  1846 
and  23d  June  1852,  shewing  whether,  when,  and  how,  these  bills  were  retired  at  or 
after  maturity,  what  bills  discounted  to  each  of  the  said  firms  were  unretired  at  23d 
June  1852,  and  whether,  when,  and  how,  the  said  last  mentioned  bills  were  retired ; 
(3)  to  report  what  policies  (if  any)  the  bank  held  on  the  lives  of  debtors  to  the  bank  at 
or  prior  to  1846,  what  policies  on  lives  of  the  bank's  debtors  were  subsequently  opened 
by  the  bank ;  what  were  the  premiums  payable,  and  paid,  on  each  of  said  policies ; 
and  what  was  the  ultimate  result  of  each  of  such  insurances :  Further,  authorise  the 
accountant  to  report  any  other  matter  appearing  in  the  books  of  the  bank  fairly 
falling  within  the  general  scope  of  this  remit  which  either  party  may  request  him  to 
report." 

Thereafter  the  pursuers  presented  a  petition  for  leave  to  appeal  against  the  above 
interlocutor,  and  upon  July  14  moved  the  Court  to  grant  leave  as  prayed  for. 

Lord  Justice-Clerk. — I  confess  I  can  see  no  ground  at  all  for  this  application.  If 
we  had  entertained  any  doubt  as  to  whether  this  was  an  enumerated  cause  or  not, 
there  might  have  been  more  reason  in  the  argument  submitted  to  us  now ;  but  on 
that  matter  we  were  all  perfectly  clear.  The  only  reasons  urged  in  support  of  this 
petition  are  to  be  found  in  the  last  paragraph  of  it,  in  which  it  is  said,  in  the  first  place, 
**  that  the  execution  of  the  remit  would  necessarily  be  productive  of  great  expense  and 
delay  in  the  progress  of  the  case,  and  will  tend  seriously  to  retard  the  conclusion  of  the 
liquidation  of  the  bank's  affairs."  Our  reason  for  making  the  remit  was,  that  we 
thought  it  would  be  productive  of  exactly  the  opposite  effect,  and  I  suppose  we  all 
adhere  to  that  opinion.  Therefore  it  is  impossible  to  sustain  that  as  a  reason  for  allow- 
ing leave  to  appeal.    But  then  it  is  said,  further,  that  "  if  it  should  ultimately  be  held 
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that  the  cause  should  have  been  sent  at  this  stage  to  trial  by  a  jury,  the  expense  of  carry- 
ing out  the  remit  would  be  thrown  away,  and  much  time  thereby  lost."  Now,  I  doubt 
that  very  much  indeed.  I  think,  whether  or  not  it  be  found  hereafter  that  it  would 
have  been  proper  to  send  the  case  at  this  stage  to  trial  by  a  jury,  the  remit  will  not  be 
thrown  away,  out,  on  the  contrary,  will  be  productive  of  the  greatest  possible  advantage 
to  both  parties.  And  therefore  I  cannot  sustain  either  of  these  reasons  for  allowing  an 
appeal  at  this  stage.  It  seems  to  be  thought  that  the  petitioners  will  get  on  faster  by 
being  allowed  to  appeal  at  this  stage.  I  confess  I  do  not  see  my  way  to  that.  An  appeal 
is  not  a  very  simple  or  very  rapid  proceeding  at  any  time,  and  what  has  been  said  as  to 
the  probable  delay  to  be  caused  by  this  remit,  I  am  not  very  much  [1084]  disposed  to 
agree  with.  I  think  a  great  deal  will  depend  on  whether  the  parties  are  reasonable ; 
but  if  they  are  reasonable,  and  give  fair  facilities  to  the  accountant  who  has  been 
appointed  by  the  Court,  in  making  his  investigation,  it  appears  to  me  that  the  inquiry 
snould  be  a  short  one,  because,  in  point  of  fact,  the  parties  and  their  advisers  are  per- 
fectly familiar  with  the  whole  affairs  into  which  the  accounta^nt  is  now  to  inquire,  and 
may  shorten  his  labours  very  much  indeed,  if  they  be  injclined  to  do  so. 

The  other  Judges  concurred. 

The  Court  refused  the  petition,  and  found  the  defenders  entitled  to  the  expenses  of 
the  petition. 

Morton,  Whitehead,  &  Greig,  W.S.— Webster  &  Sprott,  S.S.C— Agents. 

[Appeal  dismissed  as  incompetent,  1867,  5  M.  (H.  L.)  93.] 


No.  188.  IV.  Mactherson,  1084.     U  July  1860.     2d  Div.  —Lord  Kinloch,  L 

The  Western  Bank  of  S(X)TLANn  and  Liquidators  thereof,  Pui-suei-s, 
Jamfs  Baird,  Defender. 

This  was  a  case  similar  to  that  immediately  above  reported,  and  was  disposed  of  in 
the  same  way.     Leave  to  appeal  to  the  House  of  Lords  was  also  refused  in  this  case. 


No.  189.  IV.  Macpherson,  1084.     18  July  1860.     1st  Div.— Lord  Kinloch,  M. 

John  Latilvm,  Pursuer. —7)«i7i  of  Faculty  Moncreiff^kirk—Johm^one, 
The  Edlnburgh  and  Glasgow  Railway  Company,  Deienders. --Young —Skaml. 

Master  and  Servant — Recompense — Extra  services. — Action  by  a  salaried  manager  of  a 
railway  company  for  remuneration  for  eirtra  services  said  to  have  been  rendered  by 
him  during  a  long  period  of  years  dismissed  as  irrelevant,  there  being  no  specific 
averment  (1)  of  the  services  he  was  engaged  to  perform ;  (2)  of  the  extra  services 
performed  by  him ;  and  (3)  of  an  agreement  to  remunerate  him  for  such  extra 
services. 

Arrestment — Recall — 1  d'  2  Vict,  c,  114,  sect.  20. — Question,  whether  the  Lord 
Ordinary  can  recall  arrestments  used  on  the  dependence  of  an  action  after  he  has 
decided  a  cause,  and  it  is  no  longer  in  dependence  before  him. 

In  1847  the  pursuer,  John  Latham,  was  appointed  manager  of  the  Edinburgh  and 
Glasgow  Railway  Company,  and  in  the  following  year  he  was  also  appointed  secrctarr. 
His  salary  was  at  first  £1000  a-year,  but  was  subsequently  increasea  until  it  amounted 
to  £1600  per  annum.  On  Ist  August  1865  the  Edinburgh  and  Glasgow  Company  was 
amalgamated  with  the  North  British  Railway  Company,  and  on  13th  September  the 
board  of  directors  issued  a  report  to  the  shareholders  in  reference  to  the  revenue  divisible 
among  them,  which  proceeded  thus  :— "  From  this  fund  your  directors  think  that 
justice  and  liberality  lx)th  require  you,  before  its  division,  to  provide  proi:)er  compensation 
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for  some  of  the  company's  servants,  who,  after  long  and  faithful  service,  have  lost  their 
situations  from  the  extinction  of  this  as  a  separate  company,"  and  it  was  recommended 
that  a  sum  of  £5400  should  be  set  apart  for  the  pursuer. 

This  arrangement,  however,  the  Court  held  to  be  ultra  vires  of  the  company,  (See 
Clouston,  &c.,  V.  Edinburgh  and  Glasgow  Bailway  Co.,  supra,  p.  207.) 

Thereupon  the  pursuer,  Latham,  raised  this  action  against  the  railway  company, 
concluding  for  pajrment  of  £5400.  He  averred — (Cond.  1)  "  In  March  1847  the  pursuer 
was  engaged  and  appointed  by  the  defenders  as  their  manager,  and  in  May  thereafter 
the  pursuer  entered  upon  his  duties  as  manager.  In  the  next  year,  1848,  the  defenders 
engaged  and  appointed  the  pursuer  to  be  their  secretary,  in  addition  to  continuing 
him  as  their  manager."  (Cond.  2)  "  In  July  1853  the  defenders  entered  into  an  agree- 
[1085]-nient  with  the  Caledonian  Eailway  Company  for  the  joint  management  and 
working  of  their  railways.  They  then  appointed  two  managers,  one  to  act  on  behalf 
of  each  company.  The  defenders  engaged  and  appointed  the  pursuer  as  joint  manager 
on  their  behalf.  The  pursuer  was  thereupon  relieved  from  the  office  of  secretary." 
(Cond.  3)  "  This  arrangement  continued  till  July  1854,  when  the  said  affreement  was 
brought  to  an  end,  and  the  defenders  then  reappointed  the  pursuer  as  their  manager 
and  secretary."  (Cond.  4)  "  In  October  1854  the  defenders  entered  into  an  agreement 
with  the  Scottish  Central  Eailway  Company  for  the  joint  management  and  working  of 
the  railways,  and  the  defenders  concurred  with  the  Scottish  Central  Railway  Company 
in  appointing  the  pursuer  manager  of  the  railways  belonging  to  both  companies.  The 
pursuer  was  thereupon  again  relieved  of  the  office  of  secretary  of  the  Edinburgh  and 
Glasgow  Eailway  Company."  (Cond.  6)  "  In  August  1864  the  defenders  entered  into 
an  agreement  with  the  North  British  Eailway  Company  for  the  joint  management 
and  working  of  the  railways,  and  the  pursuer  was  then  engaged  and  appointed  by  the 
defenders  as  manager  in  the  joint  arrangement  for  their  behoof.  This  agreement 
continued  till  1st  August  1865."  (Cond.  7)  "  On  Ist  August  1865  the  Edinburgh  and 
Glasgow  Eailway  Company  was  dissolved  and  amalgamated  with  the  North  JBritish 
Eailway  Ck)mpany,  by  *  the  North  British  and  Edinburgh  and  Glasgow  Eailway 
Companies  Amalgamation  Act,  1865,'  and  thereby  the  pursuer's  official  connection 
with  the  Edinburgh  and  Glasgow  Eailway  Company  was  terminate'd  without  any 
notice."  (Cond.  9)  "  Throughout  the  period  from  his  first  engagement  and  appointment 
in  1847  till  the  dissolution  of  the  defenders'  company  on  1st  August  1865,  the  pursuer, 
besides  performing  the  ordinary,  customary,  and  agreed-on  duties  of  the  successive 
offices  to  which  as  aforesaid  he  was  engaged  and  appointed  by  the  defenders,  performed 
on  their  employment  and  for  their  behoof  various  onerous,  laborious,  and  responsible 
extra  services  on  their  behalf,  which  were  entirely  over  and  above  the  said  ordinary, 
customary,  and  agreed-on  duties.  In  particular — (1)  the  pursuer  advised  and  planned, 
or  assisted  in  advising  and  planning,  various  measures  and  schemes  necessary  for 
protecting  the  interests  of  the  defenders,  the  Edinburgh  and  Glasgow  Eailway  Company, 
against  the  encroachments  and  competitions  of  other  railway  companies,  and  for 
strengthening  the  position  of  the  said  defenders.  (2)  The  pursuer  also  conducted,  or 
assisted  in  conducting,  the  negotiations  for  and  in  relation  to  the  agreements  made 
from  time  to  time  by  the  defenders  with  the  Caledonian  Eailway  Company,  Scottish 
Central  Eailway  Company,  and  North  British  Eailway  Company,  and  with  other 
companies  which,  from  time  to  time  throughout  the  foregoing  period,  were  leased  to 
or  connected  with  the  Edinburgh  and  Glasgow  Eailway  Company,  as,  for  example,  &c. 
(3)  The  pursuer  likewise  assist^  the  defenders,  the  Edinburgh  and  Glasgow  Eailway 
Company,  in  endeavouring  to  carry  through  Parliament  various  Acts  proposed  for 
amalgamating,  &c.  By  these  Acts  the  mileage  of  the  defenders'  railway,  which,  in 
1847,  was  only  47  miles,  was  gradually  extended  thereafter  till,  in  1865,  the  mileage 
was  160  miles,  exclusive  of  the  amalgamated  railways ;  and  the  revenue  of  the  de- 
fenders' railway,  which,  in  1847,  was  only  £180,000  or  therebv,  was  gradually  increased 
thereafter  till,  in  1865,  it  amounted  to  upwards  of  half  a  million  sterUng,  exclusive  as 
aforesaid.  These  particulars  are  furnished  as  specimens  of  the  various  extra  services 
already  mentioned.  Many  others  of  a  similar  nature  were  required  by  the  defenders, 
and  performed  by  the  pursuer  on  their  employment  and  behalf."  (Cond.  10)  "  These 
extra  services  involved  an  amount  of  extra  labour,  anxiety,  responsibility,  and  skill, 
not  required  for  the  ordinary,  customary,  and  agreed-on  duties  of  the  successive  offices 
to  which,  as  aforesaid,  the  pursuer  was  engaged  and  appointed  by  the  defenders.  In 
particular,  they  involved— (1)  The  devotion  of  extra  time,  labour,  and  skill,  to  the 
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business  [1086]  of  the  company  in  meetings  and  correspondence,  &c.  These  particulars 
are  but  specimens  of  what  extra  services  were  required  from  and  given  by  the  pursuer 
on  the  employment  and  for  behoof  of  the  defenders.  Many  others  of  a  similar  nature 
were  performed  by  the  pursuer  on  the  emplojrment  and  behalf  of  the  defenders." 
(Cond.  11)  "Throughout  the  same  period,  viz.  from  1847  to  1865,  the  pursuer  had 
various  more  advantageous  offers  made  to  him  of  other  employment,  all  of  which  he 
declined  at  the  uivent  solicitation  of  the  defenders.  He  also,  during  said  period, 
frequently  resimed  his  situation  in  consequence  of  the  very  great  amount  of  extra 
services  which  he  was  called  upon  to  perform  for  the  defenders ;  but  he  was  on  every 
occasion  induced  bv  the  defenders  to  withdraw  his  resignation  on  the  faith  and  assur- 
ances held  out  by  them  that  he  would  be  duly  recompensed  for  these  services."  (Cond. 
12)  "  Throughout  the  same  period,  yiz.  from  1847  to  1865,  the  pursuer  received  only 
the  salary  appertaining  to  the  ordinary,  customary,  and  agreed-on  duties  of  the  succes- 
sive offices  to  which,  as  aforesaid,  he  was  engaged  and  appointed  by  the  defenders,  but 
he  received  no  remuneration  for  the  extra  services  rendered  by  him  as  aforesaid  on  the 
employment  and  for  behoof  of  the  defenders.**  (Cond.  13)  **  The  defenders  recognised 
these  extra  services  as  entitled  to  extra  remuneration,  and  promised  and  engaged  in 
respect  thereof,  and  of  the  pursuer  refusing,  as  aforesaid,  other  more  advantageous 
offers,  to  pay  the  pursuer  remuneration  for  such  extra  services.  This  remuneration 
was  to  be  m  the  form  either  of  a  permanent  engagement  of  long  duration  as  manager 
of  the  company  at  an  adequate  salarv»  or  should  tnat  become  impracticable,  or  should 
the  pursuer  prefer  it,  in  the  shape  of  an  annuity  for  life,  or  for  a  considerable  term  of 
years,  or  in  the  form  of  an  adequate  slump  sum  of  money."  (Cond.  14)  *  Accordingly, 
while  the  Amalgamation  Act  was  being  passed  through  Parliament  in  1865,  the 
defenders,  the  Edinburgh  and  Glasgow  Kailway  Company,  applied  to  the  pursuer  to 
ascertain  which  of  these  modes  of  remuneration  would  be  most  acceptable  to  him,  and 
he  selected  a  sum  of  money."  (Cond.  15)  **  The  amount  of  such  sum  of  money  was  then 
and  thereafter,  down  to  the  date  of  the  amalgamation,  the  subject  of  frequent  discussion 
between  the  pursuer  and  the  defenders."  (Cond.  16)  "The  defenders  resolved  and 
agreed,  after  mature  consideration,  that  a  sum  equal  to  six  years*  salary,  being  £9600, 
should  be  paid  by  the  defenders,  the  Edinburgh  and  Glasgow  Sailway  Company,  to 
the  pursuer  and  John  Arthur  Jamieson,  as  remuneration  for  the  extra  services 
rendered  by  the  pursuer  and  him  upon  the  employment  and  for  behoof  of  the  defenders. 
All  of  the  directors  of  the  defenders*  companv  were  cognisant  of  and  concurred  in  the 
resolution  and  agreement  here  referred  to.  (Cond.  19) "  It  was  agreed  by  the  defenders 
that  the  pursuer's  proportion  of  this  sum  was  to  be  £5400  ;  which  sum  of  £5400  is  no 
more  than  a  fair  and  reasonable  remuneration  to  the  pursuer  for  the  extra  services 
rendered  by  him  as  aforesaid  upon  the  emplojrment  and  for  behoof  of  the  defenders. 
The  pursuer  agreed  to  and  accepted  the  said  sum  of  £5400,  fixed  and  resolved  to  be 
paid  to  him  by  the  defenders  as  aforesaid ;  and  in  consequence  of  their  resolution, 
mentioned  in  article  16  hereof,  took  no  further  steps  to  enforce  immediate  payment 
of  his  claim." 

The  defenders  pleaded  that  the  action  was  irrelevant. 

The  pursuer  proposed  the  following  issues  : — "  1.  Whether,  in  the  year  1865,  the 
defenders,  through  their  directors,  resolved  and  agreed  to  pay  to  the  pursuer  the  sum 
of  £5400,  as  remuneration  for  extra  services  rendered  by  the  pursuer  to  the  defenders, 
over  and  above  the  ordinary,  customary,  and  agreed-on  duties  of  the  successive  officefi 
of  manager,  manager  and  secretary,  and  manager  of  the  defenders*  company,  held  by  him 
between  the  years  1847  and  1865  inclusive  ;  and  whether  the  defenders  are  resting 
owing  to  the  pursuer  the  said  sum  of  £5400,  or  any  part  thereof,  with  interest  from 
1st  August  1865  1  2.  Whether,  between  the  years  1847  and  [1087]  1865,  the  pursuer, 
on  the  employment  and  for  behoof  of  the  defenders,  performed  extra  services  for  the 
defenders  over  and  above  the  ordinary,  customary,  and  agreed-on  duties  of  the  successive 
offices  of  manager,  manager  and  secretary,  and  manager  of  the  defenders*  company, 
held  by  him  during  said  period ;  and  whether,  in  respect  of  such  extra  services,  the 
defenders  are  resting  owing  to  the  pursuer  the  sum  of  £5400,  or  any  part  thereof,  with 
interest  from  1st  August  1805  1 " 

These  issues  the  Lord  Ordinary  reported.  * 

*  "  Note. — The  present  action  seeks  to  enforce  an  alleged  claim  by  the  pursuer 
for  remuneration  for  extra  services  rendered  to  the  defenders  over  and  above  those 
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During  the  discussion,  the  pursuer  proposed  the  following  issue  instead  of  the  two 
issues  above  quoted  : — "  Whether,  between  the  years  1847  and  1865,  the  pursuer,  on 
the  employment  and  for  behoof  of  the  defenders,  performed  extra  services  for  the 
defenders  over  and  above  the  duties  of  the  successive  offices  of  manager,  manager  and 
secretary,  and  manager  of  the  defenders'  company,  held  by  him  during  said  period ; 
and  whether  the  defenders  agreed  to  remunerate  the  pursuer  for  such  services ;  and 
whether,  in  respect  of  such  extra  services,  the  defenders  are  resting  owing  to  the  pursuer 
the  sum  of  £5400,  or  any  part  thereof,  with  interest  from  1st  August  1865  1 " 

At  advising, — 

Lord  President. — ^This  is  a  very  peculiar  case,  and  the  claims  made  by  the  pursuer 
are  of  a  very  peculiar  kind.  He  was  manager  of  this  company,  which  has  now  expired. 
It  is  wound  up,  and  he  has  been  in  the  company's  service  for  a  length  of  time.  He  was 
paid  by  salary  for  his  services  as  manager,  and  now  he  makes  a  claim  against  the  funds 
of  the  dissolved  company  for  payment  of  a  reasonable  amount  in  respect  of  extra 
services  rendered  by  him  during  the  whole  period  of  his  employment  as  manager.  That 
is  a  very  peculiar  case,  and  I  do  not  think  I  ever  saw  a  case  of  that  character  before. 
The  pursuer  was  employed  as  manager.  The  particular  terms  of  his  employment  are 
not  stated,  but  the  nature  of  his  office  involved  the  purchase  of  his  services  for  his 
whole  time.  Then,  it  appears,  that  in  the  course  of  that  employment,  the  nature  of 
his  services  was  considered  on  more  than  one  occasion,  and  his  salary  was  more  than 
once  increased,  but  that  is  said  to  have  been  done  in  reference  to  his  proper  duties  as 
manager.  It  is  said  that  he  performed  a  number  of  extra  services,  for  which  he  now 
demands  remuneration.  It  appears  to  me  in  reference  to  a  retrospective  claim  of  this 
kind,  extending  back  over  many  years,  that  it  would  require  to  be  very  clearly  stated 
what  the  services  were  which  he  was  engaged  to  perform,  what  the  extra  duties  were 
that  were  done  by  him,  and  what  was  the  remuneration  that  was  agreed  to  be  paid  to 
him  for  [1088]  these  extra  services.  I  have  no  idea  that  a  person  employed  to  do  certain 
things,  and  asked  to  do  things  which  are  supposed  to  fall  under  the  general  engage- 
ment, can  make  a  demand  for  special  remuneration  without  alleging  a  special  agree- 
ment, and  specifying  the  work  done.  But  we  have  not  got  such  a  statement  here.  We 
have  specimens  given  of  the  services  which  were  rendered,  but  we  have  no  specific 
contract  alleged ;  on  the  contrary,  the  statements  (in  cond.  13)  rather  imply  that  there 
was  no  specific  contract. 

It  appears  that  there  was  a  resolution  by  the  directors,  in  consequence  of  which 
they  reported  to  the  shareholders  in  September  1865,  that  **  justice  and  liberality,"  &c. 
(as  quoted  above),  and  we  are  told  that  other  companies  have  acted  in  a  similar  way. 
JBut  all  that  is  wholly  inconsistent  with  the  present  demand,  which  is  not  a  claim  of 
compensation  for  deprivation  of  office,  but  for  extra  service,  for  which  the  pursuer  says 
he  always  expected  to  get  remuneration. 

Without  a  more  specific  statement  of  the  contract,  shewing  how  the  extra  services 
rendered  clearly  stand  out  from  the  ordinary  duties  of  the  pursuer's  office,  this  case 
cannot  be  sent  to  trial.  I  am  of  opinion  the  pursuer  has  no  case,  and  that  we  ought  to 
dismiss  the  action. 

•  falhng  on  him  in  the  salaried  ofiice  held  by  him  under  the  defenders.  There  are  two 
issues  proposed,  the  one  laying  the  claim  on  the  special  ground  of  contract ;  the  other 
on  the  general  ground  of  recompense,  to  be  wrought  out  by  applying  the  consideration 
quantum  meruit. 

1.  The  defenders  object  that  no  case  of  contract  is  relevantly  set  forth  in  the  record. 
It  appeared  to  the  Lord  Ordinary  that  this  was  a  serious  objection.  In  a  matter  like 
that  in  question,  implying  something  apart  from  the  ordinary  administration  of  the 
company,  it  is  difficult  to  say  that  a  resolution  of  the  directors,  laid  before  a  general 
meeting  of  shareholders,  but  as  to  which  the  meeting  came  admittedly  to  no  conclusion, 
is  sufiicient  to  constitute  a  legal  agreement  with  the  company. 

2.  It  was  further  objected  by  the  defenders,  that  no  statement  of  extra  services 
was  set  forth  in  the.record  sufficient  to  raise  a  case  of  recompense  apart  from  contract. 
It  was  said  that  the  services  alleged  were  just  those  which  a  functionary  like  the  pursuer 
would  naturally  and  reasonably  give  in  connection  with  his  office,  without  extra 
remuneration.  On  this  branch  of  it  the  case  is  substantially  one  of  degree ;  and  the 
Lord  Ordinary  would  hesitate  to  turn  the  pursuer  out  of  Court  without  an  opportunity 
of  inquiry,  whatever  result  might  ultimately  ensue  on  the  inquiry.'' 
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Lord  Currieuill  concurred 

Lord  Deas. — 1  am  entirely  of  the  same  opinion.  At  the  same  time,  1  think  it 
extremely  probable  that  if  the  resolution  of  the  directors  had  been  carried  into  effect,  it 
would  only  have  been  fair  and  equitable,  for  I  have  no  doubt  the  directors  would  correctly 
appreciate  the  assistance  and  important  services  rendered  to  them.  The  claim  made 
may  be  a  very  good  debt  of  honour,  but  there  is  nothing  stated  on  record  which  would 
entitle  us  to  hold  it  a  debt  enforceable  by  law.  The  only  issue  which  could  have  been 
allowed  would  have  been  such  as  was  suggested  by  the  Dean  of  Faculty,  but  the  aver- 
ments of  the  pursuer  do  not  lay  a  foundation  for  any  such  issue.  To  entitle  the  pursuer 
of  such  a  case  to  an  issue,  there  would  require  to  be  a  specification  of  three  things— (1) 
of  the  duties  of  the  office  for  which  the  servant  was  originally  engaged  ;  (2)  of  the  extra 
duties  performed  by  him  ;  and  (3)  of  the  agreement  to  give  remuneration  for  the  extra 
duties.  Now,  there  is  an  absence  of  specific  statement  with  regard  to  all  of  these  things. 
With  respect  even  to  the  resolution  ot  the  directors  to  remunerate  the  pursuer  for  extra 
work,  there  is  no  very  distinct  averment  of  such  a  resolution.  If  there  had  been  such, 
the  question  would  have  arisen,  had  they  the  power  to  bind  the  company  1  It  onlj 
appears,  however,  that  they  recommended  that  the  pursuer  and  others  should  liave 
extra  repiuneration,  but  this  recommendation  was  not  adopted ;  on  the  contrary,  it  was 
rejected  by  the  shareholders.  I  cannot  help  regretting  that  this  pursuer  should  have 
no  compensation  for  his  extra  work ;  but,  at  the  same  time,  I  think  it  quite  impossible 
to  sustain  this  action. 

Lord  Ardmillan  concurred. 

This  interlocutor  was  pronounced — **  Find  that  there  are  no  statements  on  record 
relevant  and  sufficient  to  support  the  conclusions  of  the  action,  therefore  dismiss  the 
action,  and  decern  :  Find  the  pursuer  liable  to  the  defenders  in  expenses  of  process,"  &c. 

On  the  following  day,  the  Lord  Ordinary  reported  that  there  was  a  petition  for  recall 
of  the  arrestments  used  by  the  pursuer  on  the  dependence  of  this  action  in  his  Lordship's 
motion-roll  that  morning,  but  that  he  had  a  difficulty  in  holding  that  he  had  power  to 
entertain  it,  as  the  interlocutor  of  the  Court  dismissing  the  action  put  the  case  out  of 
("ourt,  or,  at  least,  the  action  having  been  dismissed,  was  no  longer  in  dependence 
before  him. 

S  hand  J  in  support  of  the  application,  cited  the  Personal  Diligence  Act  (1  A:  2  Vict, 
c.  lU,sec.  20). 

Lord  President. — I  have  the  greatest  possible  doubt  whether  the  Lord  Ordinary 
has  power  to  recall  arrestments  after  a  case  has  come  to  the  Inner-House,  as  it  appears 
to  me  that  the  20th  section  of  the  Act  gives  the  Lord  Ordinary  power  to  deal  with 
arrestments  only  while  the  case  is  before  him.  I  think,  however,  there  [1089]  is  no 
doubt  that  his  Lordship  is  entitled  to  refuse  the  application,  and,  as  the  action  has  been 
dismissed,  I  do  not  see  any  ground  on  whicli  he  should  grant  it. 

The  Lord  Ordinary  accordingly  dismissed  the  application,  finding  the  defenders 
liable  in  £2,  2s.  of  expenses. 
Gibson-Craig,  Dalziel,  &  BRODiEi,  W.S.— Webster  &  Sprott,  S.S.C— Agents. 


No.  IDO.  IV.  Macphkrson,  1089.     19  July  180G.     1st  Div.-— Lord  Mure,  M. 

JoiiN  Carmp:nt  (tutor  ad  litem  to  Ai-thur  William  Hepbum),  Compeai-er.— C/<irJt. 
William  Uk^kart  Hepburn,  Petitioner. —Z)u7t^?t, 

Entail — Disentail — Tutor  cut  litem — Powers  of. — Held,  that  it  is  not  the  province  of 
the  Court  to  give  instruction  to  a  tutor  ad  litem  to  a  minor  heir  of  entail  as  to  the 
mattershe  should  take  into  his  consideration  in  consenting,  or  withholding  his  consent, 
to  a  disentail. 

Observed,  that  neither  the  ward  nor  any  one  else  is  entitled  to  insist  upon  a  tutor  ad 
litem  disclosing  the  considerations  which  may  have  led  to  his  opinions  and  actions. 

WilHiiin  Rickiirt  llejihurn  presented  a  petition  for  authority  to  record  an  instru- 
ment of  disentail  of  the  entailed  estate  of  Rickarton.  The  Lord  Ordinary  appointed 
Mr.  John  Carraent,  S.S.C.,  to  be  tutor  ad  litem  to  Arthur  William  Hepburn,  a  pupil, 
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one  of  the  next  heirs  of  entail,  who  presented  a  note  to  the  Court,  in  wliich  he  stated, — 
*"  After  being  appointed,  the  tutor  ad  litem  examined  the  proceedings,  and  obtained 
the  necessary  information  as  to  the  rental,  &c.,  of  the  estate,  with  the  view  of  ascertaining 
the  value  of  his  ward's  interest.  He  also  took  the  assistance  of  an  actuary  skilled  in 
such  matters. 

"  According  to  the  usual  mode  of  calculation  adopted  in  similar  cases,  that  value 
would,  as  reported  by  the  actuary,  amount  to  £20,000,  or  thereby.  There  is,  however, 
this  peculiarity  in  the  present  case,  that,  as  the  ward  was  born  after  1st  August  1848, 
he  would,  in  the  event  of  his  succeeding  to  the  estate,  be  substantially  fee-simple 
proprietor,  as  he  could  disentail  without  any  consents. 

"  The  petitioner  is  sixty-four  years  of  age.  His  son,  the  father  of  the  ward,  is  thirty- 
five  years  of  age.    The  ward  himself  is  ten  years  of  age. 

"  After  receiving  the  actuary's  report,  the  tutor  communicated  the  result  to  the 
petitioner's  agent,  and  explained  his  views  as  to  the  nature  and  extent  of  the  interests 
of  his  ward.  It  was  then  stated  to  him  that  the  petitioner  was  advised  by  counsel  that 
the  entail  was  defective,  and  it  seemed  to  be  assumed  that  the  doubt  as  to  the  validity 
of  the  entail  was  a  matter  which  should  be  taken  into  view  by  the  tutor  in  estimating 
the  amount  of  the  consideration  to  be  given  for  his  ward's  consent.  A  copy  of  the 
opinion  of  counsel  referred  to  was  communicated  to  the  tutor. 

**  The  result  was  that  the  petitioner  has  offered  to  pay  the  tutor  the  sum  of  £10,000 
for  his  consent  to  the  disentail,  and  has  stated,  that  if  this  offer  is  not  accepted  within 
six  weeks  from  19th  ulto.,  he  will  withdraw  the  petition,  and  take  steps  for  having  the 
entail  set  aside. 

"  Immediately  on  receiving  this  communication  the  tutor  considered  it  his  duty  to 
lay  the  matter  before  counsel  for  advice,  and  he  is  advised  by  counsel  that,  in  their 
opinion,  the  entail  is  valid. 

"  In  these  circumstances,  the  tutor  feels  greatly  at  a  loss  how  to  act.  Looking  to 
the  conflicting  opinions  of  counsel,  it  can  scarcely  be  assumed  that  the  vahdity  of  the 
entail  is  free  from  doubt.  If  the  offer  made  by  the  petitioner  should  be  declined,  and 
he  were  to  succeed  in  setting  aside  the  entail,  the  result  would  be  that  the  interest  of 
the  ward,  for  which  £10,000  is  now  offered,  would  be  of  no  value,  and  he  would  get 
nothing. 

[1090]  "  It  may  be  mentioned  that  the  father  of  the  ward,  who  resides  in  Canada, 
and  is  understood  to  be  in  indifferent  health,  has  granted  his  consent  to  the  disentail, 
for  a  sum  which  is  considerably  less  than  the  value  of  his  interest  in  the  estate,  calculated 
upon  the  principles  adopted  by  the  actuary  consulted  by  the  tutor. 

"  If  the  tutor  was  free  to  deal  with  the  matter  according  to  what,  in  his  judgment, 
was  in  the  whole  circumstances  the  most  expedient  course  for  the  interests  of  his 
ward,  it  might  be  a  question  whether,  as  matters  stand,  these  interests  might  not  be 
best  served  by  granting  the  consent  to  disentail  on  something  like  the  terms  proposed 
by  the  petitioner. 

"  As  the  tutor  is,  however,  an  officer  of  Court,  appointed  to  attend  to  the  interests 
of  the  pupil,  under  a  petition  which  proceeds  upon  the  assumption  of  the  validity  of 
the  entail,  he  entertains  doubt  whether  it  is  within  his  power  to  deal  with  the  matter 
on  any  other  footing.  To  do  so  might  be  held  to  amount  to  an  unwarranted  assump- 
tion by  him  of  a  power  to  compromise  the  pupil's  claim  according  to  his  estimate  of  an 
objection  suggested  to  the  validity  of  the  entail. 

**  The  Court,  however,  may  see  fit  to  deal  differently  with  the  matter,  an(>  the  tutor 
therefore  thinks  that  he  properly  discharges  his  duty  by  reporting  the  matter  to  your 
Lordship. 

"  May  it  therefore  please  your  Lordship  to  give  the  tutor  such  instructions  in  the 
matter  above  mentioned  as  to  your  Lordship  may  seem  proper." 

The  Lord  Ordinary  reported  the  case  to  the  Court,  with  the  subjoined  note.  * 

*  "  No  IE. — ^The  Lord  Ordinary  has  taken  this  case  to  report,  because  tlie  point 
raised  in  the  note  for  the  tutor  ad  litem  is  one  of  some  general  importance  in  petitions 
for  disentail,  and,  in  so  far  as  the  Lord  Ordinary  is  aware,  has  never  yet  been  brought 
under  the  consideration  of  the  Court ;  and  in  the  present  case  it  is  desirable  that  the 
matter  should  be  disposed  of  with  as  little  delay  as  possible. 

"  The  point  involved  is,  whether,  in  a  petition  for  disentail,  and  which  proceeds 
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After  hearing  counBel  in  support  of  the  prayer  of  the  note— 

Lord  President. — I  do  not  think  that  it  is  within  the  province  of  the  Court  to  give 
the  instructions  asked  for  by  Mr.  Garment  as  tutor  ad  litem.  The  powers  conferred 
on  him  by  the  statute  appear  to  be  almost  unlimited,  and  the  clause  of  indemnity  is 
most  ample,  and  I  do  not  think  that  he  is  bound  to  state,  or  that  any  one  is  entitled  to 
inquire,  what  are  the  considerations  which  may  lead  to  his  opinions  and  actions.  I 
see  no  necessity  for  the  tutor  coming  here  for  his  protection  in  the  discharge  of  his 
duty,  and  I  do  not  see  that  there  is  any  protection  which  the  Court  can  give  him.  I 
think,  therefore,  that  we  ought  to  do  nothing  in  the  matter. 

Lord  Curriehill. — This  functionary,  called  a  tutor,  or  curator  ad  litem,  or  curalor 
bonis  in  the  Entail  Amendment  Act,  is  one  of  a  pecuUar  description.  He  has  powers 
conferred  upon  him  almost  without  limits  as  to  the  discretion  he  is  to  exercise  in  acting 
for  the  person  the  management  of  whose  affairs  is  entrusted  to  him  under  either  of 
these  denominations.  In  the  discharge  of  his  duties,  he  may  require  to  make  inquiries 
of  various  kinds,  and  he  may  make  them  in  any  way  he  thinks  best  suited  for  forming 
his  opinion  ;  and  no  one  is  entitled  to  know  what  may  be  the  grounds,  or  the  elements, 
of  his  opinion.  He  is  not  bound  to  keep  any  record  of  them,  or  to  put  them  in  writing. 
Neither  the  ward  nor  any  one  else  is  entitled  to  insist  upon  his  disclosing  the  grounds 
of  his  opinions,  [1091]  the  elements  of  which  may  vary  in  every  case.  These  elements 
are  entirely  for  his  own  consideration.  The  Legislature  has  seen  fit  to  entrust  him 
with  an  absolute  discretion  in  the  performance  of  the  duty  entrusted  to  him  ;  and  this 
Court  would  be  going  out  of  its  province  were  it  to  interfere  by  giving  him  instructions 
of  any  kind  as  to  the  elements  or  grounds  of  the  opinion  he  is  to  form.  It  would  be  going 
contrary  to  the  Act  of  Parliament  to  permit  him  to  consult  the  Court.  He  must 
perform  his  own  functions  himself,  and,  unless  he  act  corruptly,  his  immunity  in  doing 
so  is  co-extensive  with  his  discretion,  by  express  enactment  in  the  statute. 

Lord  Deas. — I  concur  with  your  Lordship. 

Lord  Ardmillan. — I  also  concur. 

The  following  interlocutor  was  pronounced  : — *"  The  Lords,  on  the  report  of  Lord 
Mure,  and  having  heard  the  counsel  for  the  tutor  ad  litem  to  Arthur  Wilham  Hepbm-n 
on  the  matter  reported.  Find  that  it  is  not  the  province  of  the  Court  to  give  instructions 
in  this  matter." 

Patrick,  M*Ewen,  &  Carment,  W.S.— William  Sime,  S.S.C.~Agents. 


No.  191.  IV.  Macpherson,  1091.     19  July  1866.    Bill  Chamber,  2d  Div.— 

Lord  Mure,  I. 

Robert  Williamson,  Oomplainer.— fifcofi— fimTid. 
Henry  M'Lachlan,  liespondent- Millar— Maclean. 

Diligence — Charge — Extract  Decree — Sheriff — Appeal. — Objections  to  a  charge  pro- 
ceeding upon  an  extract  decree  in  the  Sheriff-court  for  the  expenses  of  a  process— 
(1)  that  the  charge  was  null,  as  not  giving  the  date  of  the  extract  decree,  i.e.  the 
date  when  the  decree  was  extracted ;  and  (2)  that  the  extract  was  issued  three  days 
after  the  date  of  the  interlocutor  decerning  for  the  expenses  charged  for,  whereas 
the  Sheriflf-court  Act,  1853,  gives  parties  seven  days  to  appeal,  until  the  expiry  of 
which  it  is  incompetent  to  extract, — repelled. 

Held  that  the  provisions  of  section  109  of  the  Act  of  Sederunt  of  10th  July  1839  (in 

upon  the  assumption  that  the  entail  is  a  valid  one,  a  tutor  ad  litem  appointed  to  a  pupil 
heir  is  bound  or  entitled,  in  fixing  the  sum,  on  payment  of  which  his  consent,  on  the 
part  of  the  pupil,  is  to  be  given  to  a  disentail,  to  take  into  consideration  questions 
such  as  that  which  has,  in  the  present  case,  been  pressed  upon  him  by  the  petitioner 
relative  to  the  validity  of  the  present  entail ;  and  whether,  m  respect  of  doubts  bring 
raised  as  to  its  validity,  he  would  be  warranted  in  giving  his  consent  for  a  less  sum 
than  that  at  which  the  pupil's  interest  has  been  valued,  on  the  footing  on  wliich  the 
application  proceeds." 
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Sheriff-court  processes),  regulating  the  taxation  of  accounts  and  objections  to  auditor*s 
reports,  and  providing  that  no  appeal  should  be  competent  against  any  interlocutor 
dealing  ynth  such  taxation,  unless  lodged  within  forty-eight  houi^  of  its  date,  is  not 
repealed  by  the  Sheriff-court  Act,  1853. 

By  interlocutor,  dated  15th  January  1866,  the  Sheriff-substitute  of  liiinarkshiro 
at  Airdrie  assoikied  the  respondent,  \rLachlan,  from  tlie  conclusions  of  two  actions 
(which  had  been  conjoined)  at  the  instance  of  the  complaiuer,  Williamson,  and  another, 
and  found  the  respondent  entitled  to  expenses.  The  complainer  appealed  to  the 
Sheriff,  but  the  Sheriff,  on  6th  April  1866,  adhered  to  his  Substitute  s  interlocutor, 
and  dismissed  the  appeal.  Upon  the  17th  April  following  the  Sheriff-substitute 
decerned  against  the  complainer  and  his  co-petitioner  for  payment  to  the  resjwndent 
of  £29,  12s.  7d.,  being  the  taxed  expenses  of  process,  with  8s.  as  the  expense  of  extract- 
ing and  recording  the  decree.  The  respondent  extracted  that  decree  upon  the  2l8t 
April  1866.  The  extract  set  forth  the  conjoined  petitions  and  the  two  interlocutors 
of  the  Sheriff-substitute,  with  the  dates  thereof,  but  did  not  refer  to  the  Sheriff- 
depute's  interlocutor  adhering  to  that  of  his  Substitute.  The  extract  bore  to  be  signed 
on  the  21st  April  1866.  The  charge  thereupon  was  as  follows  :— "  I,  Thomas  Twycross, 
Sheriff-officer,  by  virtue  of  an  extract  decree  of  absolvitor  from  the  Sheriff-court  books 
of  Lanarkshire,  and  warrant  therein,  dated  at  Airdrie  the  15th  day  of  January  and  17th 
day  of  April  1866,  pronounced  in  favour  of  Henry  M*Lachlan,  after  designed,  in  the 
conjoined  actions  before  the  Sheriff-court  of  said  county,  at  the  instance  of  William 
Waddell,  wright,  Coatbridge,  and  Robert  Williamson— [the  nature  of  the  actions  was 
set  forth,  and  the  charge  proceeded}— do  hereby  in  Her  Majesty's  name  and  authority, 
and  in  name  and  authority  of  the  Sheriff  of  Lanarkshire,  lawfully  charge  you,  the 
said  Robert  Williamson,  to  make  payment  of  the  sum  of  £25,  12s.  7d.  [1092]  sterling 
of  expenses  of  process,  attour  the  sum  of  88.  sterling  as  the  expense  of  extracting  said 
decree  in  said  action,  and  of  recording  the  same,  conform  to  said  extract  decree  and 
warrant,  and  that  to  the  said  Henry  M*Lachlan,  defender,  within  fifteen  days  next 
after  the  date  of  this  my  charge,  under  the  pain  of  poinding  and  imprisonment,  with 
certification.  This  I  do  upon  the  25th  day  of  April  1866,  before  Thomas  M'Lachlan, 
residing  in  Coatbridge,  witness.  ** 

Against  this  charge  the  complainer  brought  this  note  of  suspension,  to  which  answers 
were  given  in.  The  following  were  the  grounds  on  which  the  suspension  was  brought : — 
(1st),  That  the  extract  decree  was  null,  as  it  did  not  give  the  date  of  the  judgment  upon 
which  it  proceeded ;  (2d)  that  the  charge  itself  was  null  upon  the  same  ground,  and  also 
as  not  giving  the  date  of  the  extract  decree ;  and  (3)  that  the  extract  was  not  a  legal 
warrant  to  charge,  in  respect  it  was  issued  before  the  days  of  appeal  had  expired. 

By  section  16  of  the  Act  16  &  17  Victoria,  cap.  80,  it  is,  inter  alia,  provided  that 
"  where  any  judgment  shall  be  pronounced  by  the  Sheriff-substitute,  which  under 
this  Act  may  be  brought  under  the  review  of  the  Sheriff,  the  party  who  proposes  to 
appeal  against  the  same,  shall,  within  seven  days  from  the  date  thereof,  mark  an 
appeal  against  an  interlocutor  in  the  manner  prescribed  by  this  clause  of  the  statute. 

By  section  19  of  the  said  Act  it  is  provided,  that  "  until  an  interlocutor  shall  have 
been  pronounced,  disposing  in  whole  or  in  part  of  the  merits  of  the  caiie,  it  shall  not  be 
competent  to  appeal  to  the  Sheriff  against  any  interlocutor  of  the  Sheriff-substitute 
not  being  an  interlocutor — 

"  (1)  Disposing  of  a  dilatory  defence  ;  or, 

"  (2)  An  interlocutor  sisting  process ;  or, 

"  (3)  An  interlocutor  allowing  a  proof ;  or, 

"  (4)  To  appeal  to  the  Sheriff  against  any  interlocutor  of  the  Sheriff-substitute  on 
the  admissibility  of  evidence  pronounced  during  the  leading  of  the  proof,  except  hh 
hereinbefore  provided  for ;  but  it  shall  be  competent  in  every  case  in  which  an  appeal 
against  any  interlocutor  is  taken,  also  to  appeal  against  all  or  anv  of  the  interkicutors 
previously  pronounced,  whether  before  or  after  the  date  of  closing  the  record,  or 
whether  the  record  has  been  closed  or  not,  and  the  Sheriff  shall  pronounce  such 
judgment  on  the  appeal  as  shall  be  just." 

JBy  section  51  of  the  said  Act  it  is  enacted  that  all  *  laws,  statutes,  acts  of  sederunt, 
and  usages  now  in  force,  shall  be,  and  the  same  are  hereby  repealed,  but  that  in  so  far 
only  as  may  be  necessary  to  give  effect  to  the  provisions  of  this  Act,  and  no  farther  or 
ptherwise." 
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By  Act  of  Sederunt,  dated  10th  July  1839,  section  109,  it  is  provided,  that  "it 
shall  be  competent  for  either  party,  within  forty-eight  hours  after  an  account  has  been 
taxed,  to  lodge  a  note  of  specific  objections  to  such  taxation,  which  the  Sheriff  shall 
dispose  of,  with  or  without  answers,  as  he  shall  see  cause.  No  reclaiming  petition 
shall  be  competent  against  any  interlocutor  regarding  the  taxation  or  modification  of 
accounts  for  expenses  ;  nor  shall  any  appeal  be  competent  against  any  such  interlocutor, 
unless  lodged  within  forty-eight  hours  from  its  date." 

By  section  1 13  of  said  Act  of  Sederunt  it  is  provided  that  **  decrees  may  b^  extracted 
after  the  expiry  of  six  free  days  from  the  day  when  the  interlocutor  is  pronounced  on 
the  merits  (forty-eight  hours  having  also  expired  after  the  modification  of  expenses  in 
litigated  causes),  except  in  those  causes  where  extract  shall  be  superseded  by  the 
Sheriff,  or  where  he  shall  find  it  expedient  to  allow  extract  immediately,  or  within  a 
shorter  time  than  six  days." 

The  Personal  Diligence  Act,  1  &  2  Vict.  c.  114,  directs  that  warrants  to  charge, 
to  be  subjoined  to  extracts  in  the  Court  of  Session,  shall  be  in  the  terms  (or  as  near  to 
the  form  thereof  as  circumstances  will  permit)  of  [1093]  schedule  1  appended  to  said 
Act,  and  warrants  to  be  subjoined  to  Sheriff-court  extracts  shall  be  in  the  terms  (or  as 
near  thereto  as  circumstances  will  permit)  of  the  schedule  No.  6  appended  to  said  Act. 
Schedule  1  concludes  thus, — "  Extracted  (specify  place  and  date).  (Extractor's  signa- 
ture)."   Schedule  6,  "  Extracted,  &c.    (Extractor  s  signature)." 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — "  Refuses  the  not« : 
Finds  the  complainer  liable  in  expenses,"  &c.  * 

*  "  Note. — This  charge  is  sought  to  be  suspended  on  a  variety  of  grounds,  which 
appear  to  the  Lord  Ordinary  to  resolve  into  the  following  points : — Jlst,  That  the 
extract  decree  is  null,  as  it  does  not  give  the  date  of  the  judgment  upon  which  it  pro- 
ceeded ;  2d,  That  the  charge  itself  is  null  upon  the  same  ground ;  and  also,  as  not 
giving  the  date  of  the  extract  decree  ;  and  3d,  That  the  extract  ia  not  a  legal  warrant 
to  charge,  in  respect  it  was  issued  before  the  time  for  appealing  had  expired. 

"  (1)  As  regards  the  first  of  these  objections,  the  Lord  Ordinary  is  unable  to  see 
that  there  is  any  defect  in  the  extract  decree.  It  gives  the  date  of  the  Sheriff-substitute's 
interlocutor  of  15th  January  1866,  finding  the  complainer  liable  in  expenses;  and 
it  also  gives  the  date  of  the  Sheriff-substitute's  interlocutor  of  I7th  April  1866,  approv- 
ing of  the  auditor's  report  on  the  account  of  expenses,  and  decerning  for  the  amount : 
And  the  Lord  Ordinary  ia  not  aware  of  any  authority  for  holding  that  it  is  necessary, 
in  such  an  extract,  to  mention  the  intermediate  interlocutor  of  the  Sheriff,  pronounced 
upon  appeal ;  especially  when,  as  in  the  present  case,  that  interlocutor  contains  no 
decemiture,  but  merely  adheres  to  the  Sheriff-substitute's  interlocutor,  and  dismisses 
the  appeal.  The  decision  of  the  whole  CJourt,  in  the  case  of  Thomson  v.  McDonnell, 
July  6, 1841,  in  which  an  objection  taken  to  an  extract  decree,  on  the  ground  that  the 
only  date  prefixed  to  it  was  the  date  of  the  Lord  Ordinarv's  interlocutor  disposing  of 
the  6ause,  while  there  were  subsequent  interlocutors  of  the  Inner-House  adhering  to 
the  decision,  was  repelled,  seems  conclusive  against  this  objection,  both  as  regards  the 
extract  decree,  and  the  charge  following  upon  it. 

**  (2)  The  other  objection  taken  to  the  charge,  viz.  that  it  does  not  give  the  date  of 
the  extract  decree,  appears  to  the  Lord  Ordinary  to  proceed  upon  a  misapprehension,  for 
he  has  always  understood  that  what  is  called  an  extract  decree  bears  the  date  at  which 
the  decree  of  which  it  professes  to  be  an  extract  was  pronounced.  Now,  the  charge  in 
the  present  case  distinctly  bears  to  proceed  in  virtue  of  an  extract  decree  dated  the  15th 
day  of  January  and  17th  day  of  April  1866,  and  there  is  nothing  either  in  the  provisions 
of  the  Personal  Diligence  Act,  or  of  the  schedule  annexed  to  that  Act,  rendering  it  im- 
perative that  the  charge  upon  an  extract  decree  should  specify  any  other  date. 

**  (3)  At  the  discussion  before  the  Lord  Ordinary,  it  did  not  seem  to  be  disputed  on 
the  part  of  the  complainer,  that  if  the  provisions  of  the  Act  of  Sederunt  of  10th  July 
1839  were  still  in  operation,  there  was  no  ground  for  the  objection  founded  on  the 
allegation  that  the  extract  was  issued  before  proper  time  had  been  allowed  to  appeal 
For  the  109th  section  of  that  Act  of  Sederunt,  which  regulates  the  matter  of  the 
taxation  of  accounts  and  objections  to  auditor's  reports,  while  it  makes  it  competent 
for  either  party,  within  forty-eight  hours  after  taxation,  to  lodge  a  note  of  specific 
objections  to  the  taxation,  at  the  same  time  expressly  provides  that  no  appeal  shall  be 
competent  against  any  interlocutor  dealing  with  such  taxation,  *  unless  lodged  within 
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[1094]  The  suspender  reclaimed,  and  argued ; — That  the  words  "  et  cetera,"  appended 
to  the  word "  extracted,"  at  the  end  of  the  schedule  6  of  the  Personal  Diligence  Act, 
referred  back  to  the  words  appended  to  "  extracted  "  in  schedule  1  of  the  same  Act. 
These  words  were,  "  specify  place  and  date."  The  Act  therefore  meant  that  an 
extract  decree  in  the  Sheriff-court  should,  in  the  same  way  as  an  extract  decree  of  the 
Court  of  Session,  bear  its  own  date,  and  the  execution  of  a  charge  should  also  give  that 
date. 

With  reference  to  the  third  objection,  sections  16  and  19  of  the  Sheriff-court  Act, 
1853,  provided  that  a  party  should  have  seven  days  to  appeal  against  any  interlocutor 
which  it  was  competent  to  him  under  that  Act  to  appeal,  and  section  51  repealed  the 
Act  of  Sederunt  of  10th  July  1839  to  that  effect.  The  suspender  offered  no  argument 
on  his  first  objection. 

Argued  for  the  respondent ; — The  schedule  No.  6  of  the  Personal  Diligence  Act 
does  not  require  the  date  of  the  extract  to  be  given,  and  that  point  has  already  been 
decided.  Even  were  it  necessary  that  a  Sheriff -court  extract  decree  should  bear  its 
date,  it  does  not  follow  that  a  charge  proceeding  upon  it  is  null  because  it  does  not 
specify  that  date  as  well  as  the  date  of  the  decree.  There  is  no  statutory  form  for  a 
charge.  It  is  sufficient  if  it  sets  forth  what  is  required  of  the  person  charged,  and  the 
authority  for  charging  him.  As  to  the  suspender's  third  objection — the  Sheriff-court 
Act  does  not  deal  at  all  with  such  an  interlocutor  as  the  present,  and  as  the  Act  of 
Sederunt  of  1839  is  only  repealed  so  far  as  necessary  to  give  effect  to  the  provisions  of 
the  Sheriff-court  Act,  section  109  of  the  Act  of  Sederunt  is  still  in  force.  * 

Lord  Justice-Clerk. — Three  objections  have  been  stated  to  this  diligence  before 
the  Lord  Ordinary.  The  first  has  been  abandoned,  and  we  have  now  to  dispose  of  the 
second  and  third. 

The  second  point  is  one  of  some  delicacy,  and  requires  careful  consideration.    But 

forty-eight  hours  of  its  date.'  Now,  in  the  present  case,  no  specific  objections  were 
made  to  the  auditor's  report,  which  is  dated  13th  April  1866  ;  and  the  forty-eight 
hours  having  expired  without  any  objections  having  been  lodged,  the  interlocutor  of 
the  17th  April  was  pronounced,  approving  of  the  report,  and  decerning  for  the  ex- 
penses :  and  no  appeal  having  been  taken  within  the  time  prescribed  by  the  Act  of 
Sederunt,  viz.  forty-eight  hours  from  the  date  of  the  interlocutor,  the  decree  was,  on 
the  21st  of  April,  extracted  in  common  form,  and  a  charge  given  upon  it  on  the  25th. 
In  all  these  respects,  therefore,  the  proceedings  were  in  conformity  with  the  regulations 
of  the  Act  of  Sederunt,  and  the  usual  practice. 

"  But  it  is  maintained,  on  the  part  of  the  complainer,  that  the  provisions  of  that 
Act  of  Sederunt,  Hmiting  the  time  for  appealing  against  interlocutors  dealing  with 
[1094]  the  taxation  of  expenses,  are  no  longer  binding ;  because,  by  section  16th  of  the 
16  &  17  Vict.  cap.  80,  seven  days  are  allowed  to  parties  to  appeal :  and,  by  the  51st 
section  of  the  same  Act,  the  provisions  of  the  Act  of  Sederunt  ot  1 839  must  be  held  to 
be  repealed,  in  order  to  let  in  and  give  effect  to  the  provisions  of  the  Sheriff-court  Act 
in  the  matter  of  appeal. 

"  The  Lord  Onlinary,  after  repeated  consideration  of  the  provisions  of  sections  16, 
19,  and  51  of  that  Act,  relied  on  by  the  complainer,  is  unable  so  to  read  those  sections. 
One  object  of  that  statute  confessedly  was  to  restrict  rather  than  to  extend  the  right 
of  appeal ;  and  as  the  Lord  Ordinary  reads  section  16  of  the  Act,  it  makes  no  new 
provision  as  to  what  interlocutors  are  appealable,  or  as  to  the  time  within  which  appeals 
must  be  lodged,  but  rather  leaves  these  matters  subject  to  the  restrictions  in  section 
19,  to  be  regulated  by  the  then  existing  rules.  For,  while  it  makes  new  regulations  as 
to  the  manner  in  which  appeals  are  to  be  entered  and  dealt  with,  it  takes  the  same 
period  of  time  as  the  Act  of  Sederunt  of  July  1839,  section  98,  as  that  within  which  an 
appeal  must,  in  the  ordinary  case,  be  taken,  viz.  seven  days,  and  the  expression  in 
section  16,  relied  on  by  the  complainer,  viz.  any  judgment  *  which,  under  this  Act, 
may  be  brought  under  review  of  the  Sheriff,'  is,  it  is  thought,  used  with  reference  to 
the  restrictive  provisions  of  the  19th  section,  and  cannot  be  held  by  implication  to  extend 
the  period  for  appealing  against  interlocutors  dealing  with  the  taxation  of  accounts  to 
seven  days,  and  so  to  make  it  necessary  to  decide  that  the  provisions  of  the  Act  of 
Sederunt  of  1839,  by  which  alone  these  matters  have,  since  that  date,  been  regulated, 
must  be  held  as  repealed,  in  order  to  prolong  discussions  as  to  the  taxation  of  accounts." 

*  Wilson  V,  Wilson,  11  D.  160 ;  Cleland  v.  Clark,  11  D.  601. 
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I  agree  with  the  Lord  Ordinary  that  that  objection  is  not  well  founded.  It  ie  an  objec- 
tion to  the  charge,  which  is  said  to  be  defective  and  void,  in  respect  it  does  not  give  the 
date  of  the  extract-decree  on  which  it  proceeded.  That  assumes,  as  the  foundation  of 
the  objection,  that  the  extract  of  a  Sheriff's  decree  must  contain  a  date,  as  that  of 
extracting  the  decree,  distinct  and  separate  from  the  date  of  pronouncing  the  decree. 
On  that  point  we  have  had  a  very  careful  examination  of  [1095]  the  statutes  and  Acts 
of  Sederunt  But  the  result  of  that  examination,  so  far  as  I  am  concerned,  is,  that  1 
cannot  find  any  statutory  authority  which  requires  the  date  of  the  extract  to  be  given 
in  an  extract  of  a  Sherifi-court  decree.  The  Act  of  Parliament  on  which  the  suspender 
mainly  relies  requires  that  the  extract  should  be  given  in  the  form  of  schedule  6  appended 
to  the  Act.  That  form  concludes  with  the  words,  "  extracted,  &a" ;  and  it  is  dis- 
tinguishable in  that  respect  from  the  form  of  a  decree  of  the  Court  of  Session,  where  we 
have  the  words  **  extracted  [specify  place  and  date],"  shewing  that  in  the  one  case  it 
was  intended  to  require  the  d[ate  and  the  place  of  the  extract  But  in  the  other  case 
that  is  not  made  imperative,  unless  the  word  "  &c."  can  be  held  to  refer  back  to  the 
words  in  schedule  1.  But  it  would  be  a  very  dangerous  thing  to  require  a  practitioner 
to  import  from  the  first  schedule  into  the  sixth  the  directions  in  schedule  first,  on  the 
pain  of  having  his  diligence  declared  bad.  When  Acts  of  Parliament  require  things 
of  that  sort,  they  ought  to  speak  more  distinctly.  On  the  whole,  I  do  not  think  there 
is  any  statutory  authority  requiring  that  the  extract  of  a  Sheriff-court  decree  should 
bear  the  date  of  extract 

But  supposing  that  the  extract  decree  should  bear  the  date  of  extract,  I  hesitate  to 
hold  that  the  charge  following  on  the  extract  would  be  null  because  it  did  not  bear  that 
date.  Perhaps  it  might  be  more  expedient  that  it  should  bear  that  date.  But  there 
is  no  statutory  form  of  the  charge — there  is  nothing  but  practice  ;  and  if  a  charge  is 
so  expressed  as  to  convey  to  the  person  charged  sufficient  information  of  what  he  is 
required  to  do,  and  the  warrant  and  authority  on  which  the  requisition  is  made,  it 
complies  with  all  that  the  common  law  requires. 

The  third  question  raises  a  point  of  some  delicacy  as  to  how  far  the  Sheriff-court 
Act  of  1853  repeals  or  affects  the  109th  section  of  the  Act  of  Sederunt  of  1839.  On 
that  point  I  am  unable  to  agree  with  the  argument  for  the  suspender.  The  meaning 
of  the  16th  section  of  the  Act  of  1853  is,  that  every  appeal  which  is  competent  as  being 
taken  under  the  authority  of  this  Act  in  the  case  of  interlocutors  dealt  with  and 
mentioned  in  this  Act  shall  be  taken  in  seven  days.  The  interlocutors  dealt  with  in 
the  Act  are  of  three  classes— first,  interlocutors  on  the  merits ;  secondly,  interlocutors 
which  are  not  on  the  merits,  but  which  are  appealable  directly  under  the  special  allow- 
ance in  the  19th  section.  These  are  confined  to  four  kinds  of  interlocutors.  Then 
there  are,  thirdly,  all  other  interlocutors  which  are  also  appealable,  though  not  directly, 
or  at  the  time  when  they  are  pronounced,  but  when  an  interlocutor  directly  appealaUe 
has  been  pronounced.  The  Act  does  not  contemplate  or  deal  with  any  other  inter- 
locutors, particularly  after  judgment  on  the  merits  has  been  pronounced.  It  does 
not  contemplate  the  case  we  have  here  of  a  decree  for  expenses.  If  that  be  so,  then 
the  repealing  clause  in  section  51  of  the  Act  of  1853  will  not  affect  the  109th  secticHi 
of  the  Act  of  Sederunt,  because  it  repeals  the  laws,  statutes.  Acts  of  Sederunt,  and 
usages  then  in  force,  only  in  so  far  as  may  be  necessary  to  give  effect  to  the  provisions 
of  the  Act  of  1853,  and  no  further  or  otherwise.  It  is  not  in  the  least  necessary,  in 
order  to  give  full  and  fair  effect  to  the  provisions  of  the  Act  of  1853,  to  hold  that  the 
109th  section  of  the  Act  of  Sederunt  has  been  repealed.  It  appears  to  me  that  that 
provision  may  consistently  stand  alongside  of  the  provisions  as  to  appeal  in  the  Act  of 
1853.  If  that  be  so,  there  is  then  no  question,  bcMi^use  the  objection  here  is,  that  the 
extract  was  premature.  It  was  not  extracted  until  three  days  after  the  decree  was 
pronounced  ;  and  as  the  Act  of  Sederunt  allows  only  forty-eight  hours  for  an  appeal 
that  ends  the  whole  objection  if  the  clause  of  the  Act  of  Sederunt  be  unrepealed. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Refuse  the  desire  of  the 
reclaiming  note  :  Adhere  to  the  interlocutor  complained  against :  Find  additional 
expenses  due,  and  remit  to  the  Auditor  to  tax  and  report,  and  to  the  Lord  Ordinary  to 
decern  for  the  same,  as  taxed." 

John  Walls,  S,S.C,-John  Lbxshman,  W.S.— Agents, 
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No.  192.  IV.  Macphekson,  1096.    20  July  1866.     1st  Div.— Lord  Ormidale, 

Teind  Clerk. 

The  Lord  Advocate  (on  behalf  of  Her  Majesty  and  the  Commissioners 

of  Woods  and  Forests),  Ohjector,— Sol. -Gen.  Gordon— Kirmear. 

The  GovERNoas  of  Donaldson's  Hospital,  Respondents.— Coot— AfuirAead* 

The  Viscount  Arbdthnott,  Eespondent.— Monro— jPormmi. 

The  Trustees  of  the  late  Viscount  Keith,  Respondents.  —Webster. 

Teinds— Valuation, — An  extract  valuation,  recorded  under  the  authority  of  the  Court 
in  terms  of  1707,  c.  9,  which  was  in  the  following  terms — "  At  Edinburgh  the  thrid 
day  of  Februar  Jajvj  and  threttie  sixt.  The  landis  of  W.  perteining  to  J.  D.  are  worth 
and  may  pay  in  stock  and  teynd,  personage  and  viccarage,  aucht  chalders  victual]. 
This  is  the  just  extract  of  the  valuation  of  the  forsds.  landis,  as  is  conteined  in  the 
principall  register  yrof.  Extracted  by  me,  T.  M.  clerk-deput  to  Sir  Archibald  John- 
ston, of  Wariestone,  Knight,  Clerk  Register  and  Keiper  of  the  saids  registers  " — hdd 
to  contain  all  the  elements  of  a  decree  of  valuation,  and  to  have  force  as  such. 

2.  An  extract  valuation  in  similar  terms,  which  had  not  been  recorded  in  terms  of  the 
Act  1707,  c.  9,  held  not  to  have  been  instructed  to  be  a  valid  valuation,  but  parties 
allowed  to  supplement  the  proof,  or  bring  a  proving  of  the  tenor. 

On  16th  June  1862  the  Court  having  granted  an  augmentation  of  the  stipend  of 
the  minister  of  the  united  parishes  of  Kinneff  and  Catterline,  the  common  agent  in 
the  process  of  locality  prepared  a  state  of  the  teinds,  to  which  the  Lord  Advocate,  on 
behalf  of  the  Crown  as  patron  and  titular,  objected — 

I.  As  regards  the  lands  of  Wester  Barras,  belonging  to  the  Governors  of  Donald- 
son's Hospital. 

The  common  agent  had  reported  the  teinds  of  these  lands  to  be  valued  conform  to 
decreet  of  valuation  dated  3d  February  1636.*  The  valuation  produced  was  an  extract 
from  the  new  Register  of  the  Commission  of  Teinds,  from  which  it  appeared 
that  in  the  year  1792  a  petition  was  presented  to  the  Lords  of  Council  and  Session, 
commissioners  appointed  for  plantation  of  kirks  and  valuation  of  teinds,  by  Sir  David 
Ogilvy,  Bart.,  then  proprietor  of  the  lands,  together  with  an  extract  decreet  of  the  High 
Commission,  praying  their  Lordships  to  authorise  the  recording  of  said  extract, 
in  terms  of  the  1707,  c.  9.*  The  extract  decree,  20th  June  1792,  bears— "Which 
petition  being,  upon  the  day  and  date  of  these  presents,  read,  heard,  seen,  and  con- 
sidered by  the  said  Lords,  and  they  therewith  being  well  and  ripely  advised,  the  Lords 
of  Council  and  Session,  commissioners  aforesaid,  have  authorised,  and  hereby 
authorise  tfieir  clerk  to  record  the  above-mentioned  decreet  of  valuation,  and  to 
give  the  petitioner  an  extract  thereof,  in  terms  of  the  Act  of  Parliament,  of  the  which 
decreet  the  tenor  follows  :— (Titled  on  back) :  *  Valuatione  of  the  Landis  of  Wester- 
[lOSTl-barres,  1636.'— At  Edinburgh,  the  thrid  day  of  Februar,  Jajvj  and  threttie  sixt 
— The  landis  of  Wester  Barres,  perteining  to  Sir  Johne  Douglas,  are  worth  and  may 
pay  in  stock  and  teynd,  personage  and  viccarage,  aucht  chalders  victuall. — This  is 

*  "  Act  1707,  c.  9.—  .  .  .  And  for  supplying  the  lost  registers  of  that  Court,  Her 
Majesty  and  the  said  Estates  do  hereby  appoint  and  ordain,  that  any  authentick  extracts 
from  the  said  records  be  brought  in,  and  being  presented  to  the  said  Lords,  be  recorded 
in  a  particular  register,  and  that  the  said  extracts  so  brought  in  be  kept  by  the  Lord 
Clerk  Register  and  his  deputes,  clerks  to  be  appointed  by  him  for  that  effect,  as  their 
warrants,  which  shall  be  held  and  repute  as  valid  and  authentick  as  the  principal 
warrants  themselves,  if  the  same  were  yet  extant ;  .  .  .  and  that  extracts  from  these 
new  records  shall  make  the  like  faith  in  judgment  and  outwith  the  same  as  the  extracts 
from  the  old  registers  of  the  commission  were  wont  to  do  before  the  same  were  burnt ; 
and  further  impowering  the  said  Lords,  upon  such  evidents  and  adminicles  as  they 
shall  see  cause,  to  make  up  the  tenor  of  such  decreets  in  manner  above-mentioned, 
whereof  extracts  are  amissing,  and  the  registers  lost  in  said  fire." 
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the  jiut  extract  of  the  valuatione  of  tlie  forsds.  landis,  as  is  conteined  in  the  principall 
register  jrof.  Extracted  by  me,  Thomas  Murray,  Advocat,  clerk-deput  to  &r 
Archibald  Johnston,  of  Wariestone,  Knight,  Clerk  of  Register,  and  keiper  of  the 
saids  registers.  Tho.  Murray.'' 

The  Lord  Advocate  objected — (Objection  4)  "  The  document  founded  on  by  the 
respondents  is  not,  and  does  not  beisir  to  be,  a  decree  of  valuation.  It  is  not,  and  does 
not  bear  to  be,  an  authentic  extract  of  any  decree.  It  does  not  bear  to  proceed  upon 
a  proof,  led  either  before  the  High  Commission  or  before  any  sub-commission,  of  the 
true  worth  and  value  of  the  teinds.  It  was  not,  and  does  not  bear  to  have  been,  pro- 
nounced by  any  competent  Court  in  any  process  in  which  the  minister  or  titular,  or 
any  party  having  a  legal  interest,  had  been  called.  It  is  altogether  informal  and 
improbative.  The  counter  statement  is  denied."  (Answer  4)  "  The  extract  from  the 
decreet  of  1636  was  in  an  abridged  form  usual  at  the  priod.  It  was  sustained  by 
the  Lords  Commissioners  of  Teinds  in  1 792  as  an  authentic  extract  from  the  lost 
'  registers  of  the  Court,  and  it  was  as  such  that  they  authorised  it  to  be  recorded  under 
the  Act  of  1707.  It  is  denied  that  it  was  not,  or  did  not  bear  to  be,  an  authentic 
extract  from  a  decreet  of  valuation.  It  is  denied  that  the  decreet  from  which  it  was  an 
extract  was  not  pronounced  in  a  competent  Court.  It  is  denied  that  it  was  pronounced 
in  a  process  in  which  parties  having  a  legal  interest  had  not  been  called.  It  is  denied, 
finally,  that  it  did  not  proceed  upon  a  proof  led  of  the  true  worth  and  value  of  the 
teinds.*" 

The  objector  pleaded  ;— (1)  The  only  legal  proof  that  the  teinds  of  any  particular 
lands  have  been  valued  in  terms  of  the  statutes  in  that  behalf  is  a  regular  decree  of 
valuation  obtained  in  a  competent  Court  against  the  titular  and  all  other  parties  hav- 
ing interest ;  and  as  no  such  decree  has  l^n  produced  applicable  to  the  lands  men- 
tioned in  the  foregoing  statement,  these  lands  cannot  be  neld  to  have  been  valued. 
(2)  The  writing  found^  on  as  a  decree  of  valuation  of  the  said  lands  is  not  a  decree 
pronounced  by  a  competent  Court  in  a  legal  process.  (4)  The  writing  founded  on  not 
being  in  itself  a  good  decree  of  valuation,  cannot  be  validated  by  being  recorded  in  the 
register  of  old  decreets.  (5)  The  interests  of  the  Crown  as  titular  cannot  be  affected 
by  anything  that  took  place  in  the  alleged  proceedings  for  recording  the  said  writing 
as  an  extract  decree  of  valuation,  in  respect  the  said  proceedings  were  ex  parte,  and 
were  not  intimated  to  the  Crown.  * 

The  respondente  pleaded ;— <1)  The  respondents'  lands  of  Wester  Barras  having 
been  valued  by  the  High  Commission  in  1636,  as  testified  by  the  extract  from  thar 
decreet  produced  to  the  Lords  Commissioners  of  Teinds  in  1792,  and  on  their  warrant 
recorded  in  the  new  register  of  the  commission,  have  been  rightly  stated  and  allocated 
on  as  valued.  (2)  Said  extract  having  been  sustained  by  the  Lords  Commissioneis 
of  Teinds,  as  an  authentic  extract  from  the  lost  records  of  the  Court,  and  by  their 
authority  entered  in  the  new  register  of  the  commission,  has  become  as  probative  as  the 
original  decreet  would  have  b^n  had  it  been  yet  extant  (3)  Said  extract,  though 
containing  only  a  portion  of  the  original  decreet,  is  yet  complete  in  itself,  and  an 
authentic  extract  from  the  lost  record  of  the  Court,  in  the  sense  of  the  statute  and 
by  virtue  of  its  registration,  is  in  law  as  valid  and  authentic  as  the  integral  entry  in 
the  old  register,  or  the  original  decreet,  upon  which  the  latter  proceeded.  (4)  The 
procedure  upon  which  the  original  decreet  followed  must,  at  this  distance  of  time, 
be  presumea  to  have  been  in  every  respect  regular,  whether  as  regards  the  Court, 
the  parties,  or  the  proof. 

[1098]  The  Lord  Advocate  also  objected :— II.  and  III.  as  regards  the  lands  of  Chapel  of 
Barras,  or  Barras  Croft,  belonging  to  the  Viscount  Arbuthnott,  and  Wester  Kinnefi. 
belonging  to  Viscount  Keith. 

The  valuation  founded  on  and  sustained  by  the  common  agent  was  as  follows  :— 
"  (Titled  on  back)  '  Valuation  of  My  I^ord  Arbuthnot's  Landis  wtin.  mentioned '  (all 
on  face  of  same  sheet  of  paper) : — 

"  (1)  At  Edinburgh,  the  25th  of  March  jajvic  &  threttie  six.— The  baronies  of  Ar- 
buthnot  and  Futties,  lyand  within  the  parochin  of  Arbuthnott,  and  landis  within  the 
parochins  of  Fordoune  and  £glisgreig,  perteining  to  my  Lord  Arbuthnot,  arc  raitted 
and  estimat  to  be  worth  yeirlie  of  constant  rent  in  stock  and  personage  teyndis  par- 
ticularlie  as  efter  followis  : — To  witt,  the  maynes  of  Arbuthnot  nyne  chalders  victual!, 
twa  pairt  meill  and  thrid  pairt  l)eir.  ... 

"  (2)  At  Edinburgh,  tlie  thrid  of  Februar  jajvic  &  threttie  six  yeirs.— Tlie  landis 
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called  the  five-pairt  kndis  of  Ber\*ie,  perteining  to  Robert  Arbuthuot  of  yt«  Ilk,  are 
worth  and  may  pay  aucht  aeoire  boUs  beir  for  stock  and  teind,  parsonage  and  Ticcar- 
age ;  the  landiis  of  Wester  Kinnefi,  perteining  to  the  said  fiobert  Arbuthnot  of  yt. 
Ilk,  six  chalders  yictuall ;  the  burrow  ruids  of  the  toune  of  Inerbervie  fourtie  bolls 
beir ;  the  lands  of  Craigaine  fourtie  merks,  Barrescroft  fourtie  merks,  Ward  of  KinnetT 
and  Densyde  twa  chalders  yictuall ;  the  landis  of  Slaines,  Kirktoune  of  Kyneff,  six 
chalders  victual. 

"  (3)  At  Edinburgh,  the  twentie-fyft  of  March  jajvic  &  threttie  six,— The  landis 
of  Wysmaistoune  and  Orchardtoune  twentie  aucht  bolls  meill;  the  Carnetoune 
six  chalders  victual,  twa  pairt  meill  and  thrid  pairt  beir ;  the  landis  of  Cowlie  thrie 
chalders  meill;  the  landis  of  Little  Cairnoeg  threttie  six  hoDs  meill;  the 
Mylne  landis  of  Pittranny  twelf  bolls  yictuall,  twa  pairt  meill  and  thrid  pairt  beir ; 
the  landis  of  Portertoune  thrie  chalders  twa  bolls  yictuall,  twa  pairt  meill  thrid  pairt 
beir ;  the  landis  of  Eirksyde  auchtein  bolls  meill ;  the  lands  of  Drumelsie,  ane  nun- 
dreth  merks  money,  and  the  aikers  of  Fordoune  twenty-twa  bolls  yictuall,  twa  pairt 
meill  and  thrid  pairt  beir. 

"(4)  At  Edinburgh,  the  twentie-fourth  of  March  jajyic  &  threttie  sevin. — The 
landis  of  Drumelzie,  .  .  .  &c. — Ext  This  is  the  just  extract  of  the  yaluatione  of  the 
foresaidis  landis,  as  is  mentionat  in  the  principall  registers  thereof.  Extracted  by 
me,  Mr.  Thomas  Murray,  adyocat,  clerk-deput  to  my  Lord  Register,  and  keiper  of 
the  saids  registers  {sic.  sub,).  "  Tho.  Murray." 

There  was  also  produced  and  founded  on  a  petition  presented  by  Lord  Arbuthnott 
in  1792,  praying  for  authority  to  record  an  *'  extract  of  dect.  of  valuation  of  the  teinds 
of  his  lands  and  baronys  of  Arbuthnot  and  Futhies,  lying  in  the  parish  of  Arbuthnot, 
and  others,  dated  the  25th  day  of  March  1636  :  Item,  Decreet  of  valuation  of  the 
teinds  of  his  lands  of  Whitefield  of  Arbuthnot,  lying  in  the  parish  of  Garvock»  dated 
the  17th  day  of  March  1637,  and  decreet  of  valuation  of  the  teinds  of  the  lands 
of  Drumellie,  and  others,  lying  in  the  parish  of  Fordoun,  dated  the  24th  day  of  March 
1637  years,  to  all  which  the  petitioner  has  right  by  progress." 

The  Lord  Advocate  stated  the  same  objections  and  pleas. 

Lord  Arbuthnot  pleaded;— (2)  The  decree  of  valuation  of  3d  February  1636  is 
valid  and  effectual,  and  the  extract  thereof  having  been  duly  recorded,  in  terms  of 
the  statute  1707,  cap.  9,  is  regular  and  8uj£cient,  and  the  same  are  entitled  to  receive 
full  effect.  (3)  The  decree  of  valuation  having  been  given  effect  to  in  the  last  and 
previous  localities  of  the  conjoined  parishes,  and  the  teinds  of  the  respondent's  lands 
held  as  valued  in  terms  thereof,  the  validity  of  the  same  cannot  now  oe  competently 
challenged  in  this  process ;  and  the  objections  proponed  are  excluded  by  prescription 
and  acquiescence  on  the  part  of  all  concerned.  (4)  In  any  view  it  is  incompetent  for 
[1099]  the  objector  to  challenge  the  validity  of  the  said  decree  of  valuation  or  extract 
thereof  under  the  present  proceedings,  or  without  its  being  regularly  challenged  in 
a  reduction. 

Pleas  to  the  same  effect  were  stated  for  Lord  Keith's  trustees. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds  that  the  respondents 
have  not  produced  valid  and  effectual  decrees  of  valuation  of  the  teinds  of  their  lands  : 
Finds  that  the  respondents  have  not  set  forth  grounds  relevant  to  support  the  pleas 
that  the  objections  to  the  alleged  decrees  founded  on  by  them  are  excluded  by  prescrip- 
tion, or  by  the  same  having  been  acted  on  or  given  effect  to  in  former  localities, 
and  repels  said  pleas  :  Finds  that  the  said  objections  may  be  competentlj^  maintained 
in  the  present  proceedings  without  being  challenged  in  a  reduction  :  Finds  that  the 
teinds  of  the  respondents'  lands,  contained  in  the  alleged  decrees  of  valuation,  must 
be  held  to  be  unvalued,  and  to  this  effect  sustains  the  objections  to  the  scheme  of 
locality :  Finds  no  expenses  up  to  this  date  due  to  or  by  any  party,  and  appoints  the 
cause  to  be  enrolled,  in  order  that  parties  may  be  heard  in  any  question  still  to  be 
disposed  of."  * 

*  "  Note. — At  the  debate  it  was  not  disputed  that  the  Crown  is  titular  of  the  unitexl 
parishes,  and  patron  of  Kinneff.  The  Crown  also  claims  to  be  patron  of  Catterline. 
The  only  statement  in  opposition  to  this  assertion  of  right  by  the  Crown  is  made  by 
Lord  Keith's  trustees,  who  merely  allege  that,  in  the  state  of  teinds  in  the  former 
locality,  it  was  set  forth  that  Lord  Arbuthnott  is  patron  of  (-attcrline.^But  Lord 
Arbuthnott  makes  no  such  claim  in  this  process.     In  these  circumstance  the  lionl 
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The  Oovernora  of  Donaldson's  Hospital  reclaimed,  and  argued  ; — The  Act  of  1707 
does  not  require  that  a  decree  of  valuation  should  be  produced  in  order  to  its  bein£ 
registered,  but  merely  that  an  extract  valuation  from  an  authentic  register  should 
be  produced.  When  such  extract  is  produced,  and  ordered  to  be  record^,  it  thereby 
acquires  the  force  of  a  decree  of  valuation.  The  extract  here  founded  on  contains 
all  the  elements  of  a  decree  of  valuation,  and  was  recorded  by  authority  of  the  Court 
under  the  Act  1707. 

Lord  Arbuthnott  and  Lord  Keith *s  trustees  also  reclaimed,  and  argued  to  the 
same  effect. 

Argued  for  the  Lord  Advocate  ; — The  Act  requires  that  the  party  desirous  of  avail- 
ing himself  of  its  provisions  should  produce  with  his  petition  a  [llOO]  decree  of  valua- 
tion.   The  extract  here  founded  on  is  not  an  authentic  extract  of  any  decree.* 

At  advising,  the  Lord  President  delivered  the  opinion  of  the  Court. 

Lord  President. — The  question  before  us  arises  out  of  the  process  of  locality  of 
the  parish  of  Kinneff  and  Catterline,  in  which  the  Ijord  Advocate  has  stated  objections 
to  the  scheme  of  locality  in  regard  to  lands  belonging  to  Donaldson's  Hospital,  to  Lord 
Arbuthnott,  and  to  Lord  Keith's  trustees.  The  Ijord  Ordinary  has  pronounced  an 
interlocutor  sustaining  these  objections,  and  each  of  these  parties  has  reclaimed. 

L  As  regards  the  reclaiming  note  for  the  (iovernors  of  Donaldson's  Hospital 
These  parties  maintain  that  their  lands  of  Wester  Barras  are  valued,  and  they  found 
on  a  document  titled  on  the  back,  "  Valuatione  of  the  landis  of  Wester  Barres,  1636/ 
and  they  contend  that  it  is  a  valid  extract  valuation  of  their  lands. 

The  first  question  we  have  to  consider  is,  whether  this  is  such  a  document  as  can 
come  under  the  meaning  of  the  Act  1707,  c.  9,  as  an  extract.  That  Act  gives  no 
description  of  the  decrees  that  are  to  be  produced  for  registration,  but  what  we  are 
to  consider  is,  whether  the  document  produced  bears  evidence  of  being  an  authentic 
extract  of  a  decree  of  valuation,  so  as  to  be  entitled  to  the  privileges  of  that  Act.  Now, 
it  appears  to  me  that  this  document  is  of  that  kind,  and  that  it  is  difficult  to  view  it 
in  any  other  way.  True,  it  has  not  all  the  details  which  extracts  ad  longum  generallv 
have,  but  it  bears  that  the  *"  lands  of  Wester  Barres  are  worth  and  may  pay  in  stock 
and  teynd,  personage  and  viccarage,  aucht  chalders  victuall."  That  is  a  valuation 
of  the  stock  and  teinds  of  these  lands.  Then  it  says, — "  This  is  the  just  extract  of  the 
valuatione  of  the  forsds.  landis,  as  is  contained  in  the  principall  register  yroff.," — that 
is  to  say,  it  is  an  extract  of  the  valuation  of  the  stock  and  teind  of  these  lands  taken 

Ordinary  is  of  opinion  that  the  Crown  has  a  sufKcient  title  to  maintain  the  objections 
—Officers  of  State  v,  Stewart,  20th  July  1858. 

*"  The  extracts  which  are  founded  upon  as  equivalent  to  or  as  instructing  valuations 
of  the  respondent's  teinds,  are,  so  far  as  the  I^rd  Ordinary  is  aware,  altogether 
anomalous.  They  bear  to  be  extracts  issued  and  signed  by  the  Depute-Clerk  Register, 
during  the  period  when  the  office  of  Clerk-Register  was  held  by  Johnston  of  Warriston, 
— that  is  between  1649  and  the  Restoration.  If  they  were  otherwise  sufficient,  the 
Lord  Ordinary  would  not  be  prepared  to  sustain  the  objection  taken  to  them  by  the 
objector,  that  the  authority  of  Warriston,  as  Clerk  Register,  and  of  his  depute,  fell 
by  the  Rescissory  Act  1661,  c.  46.  But  it  does  not  distinctly  appear  on  the  face  of  the 
documents  from  what  register  they  bear  to  be  extracts,  and  they  do  not  set  forth  or 
distinctly  refer  to  any  procedure  of  the  nature  of  a  process  of  valuation.  The  Lord 
Ordinary  does  not  think  that  documents  so  imperfect  and  irregular  can  be  recdved 
as  instructing  valuations  of  teinds.  If  the  original  extracts  are,  as  the  Lord  Ordinary 
thinks,  altogether  insufficient  in  themselves,  it  does  not  appear  that  they  can  derive 
additional  validity  or  effect  from  having  been  recorded  under  the  provisions  of  the 
Act  1707,  c.  9. 

"  Plaving  regard  to  the  effect  which  these  documents  have  hitherto  received  with- 
out any  challenge,  the  Lord  Ordinary  does  not  think  that  the  respondents  should 
be  found  liable  in  expenses. 

"  There  are  lands  which,  it  is  alleged,  are  not  included  in  the  state  of  teinds  and 
scheme  of  locality.  If  the  parties  are  still  at  issue  on  this  point,  they  will  be  prepared 
to  state  what  procedure  they  propose  to  take  in  reference  to  it" 

*  Cdses  cited  during  the  rfwru^sian.— Macgibbon  r.  Officers  of  State.  24  D.  1344; 
M'Xeill,  1801,  M.  App.  Part.  1,  No.  12;  Stewart  r.  Brown,  13  D.  556;  Simpson 
V.  Skene,  15  S.  1163  ;  Kirkwood  v.  Grant,  supra,  p.  4. 
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from  the  register,  and  further,  it  is  extracted  by  Thomas  Murray,  who  was  depute- 
keeper  of  the  register.  It  therefore  contains  all  the  essential  elements  of  an  authentic 
extract,  and  accordingly  it  was  authorised  to  be  recorded  as  such  in  the  new  register, 
under  a  petition  to  the  Court.  I  am  therefore  for  sustaining  this  document  as  a 
valuation  of  these  lands,  and  altering  the  interlocutor  as  regards  them. 

II.  As  regards  the  case  of  Lord  Arbuthnott,  and  Lord  Keith's  trustees. 

Their  case  does  not  rest  on  the  document  I  have  already  mentioned,  but  on  an- 
other document,  which  is  founded  on  as  a  valuation  of  their  lands,  and  we  have  also 
before  us  a  petition  which  was  presented  to  the  Court  for  authority  to  record  as  valua- 
tions some  items  in  that  document,  and  some  not  in  it.  That  document  purports  to 
contain  valuations  of  lands  situated  in  various  parishes.  The  petition  refers,  first,  to 
a  decreet  of  valuation  of  the  lands  of  Arbuthnot  and  Futties,  lying  in  the  parish  of 
Arbuthnot  and  others,  apparently  corresponding  to  the  lands  contained  in  No.  1  of 
the  document  founded  on  as  an  extract  of  valuation ;  but  that  item  has  no  reference 
to  lands  lying  in  the  parish  we  are  dealing  with.  TTien  the  next  item  mentioned  in 
the  petition  is  a  decreet  of  valuation  of  the  lands  of  Whitefield,  in  the  parish  of  Garvock, 
but  that  valuation  does  not  appear  to  be  contained  in  the  document  now  founded  on 
as  an  extract  of  valuation.  Then  the  next  item  referred  to  in  the  petition  is  a  decreet 
of  valuation  of  the  lands  of  DnmielUe,  and  which  I  understand  to  be  No.  4  of  the 
document  now  founded  on  as  an  extract  valuation.  These  lands,  however,  are  in  the 
parish  of  Fordoun,  not  of  Xinneff.  But  the  paper  founded  on  as  an  extract  valuation 
contains  also  two  entries  which  are  not  referred  to  in  the  petition.  Thus  No.  2  has 
reference  to  the  lands  of  Wester  Kinneff  and  Barras  Croft,  which  are  Lord  Arbuth- 
nott's  lands,  and  to  other  lands  belonging  to  Lord  Keith.  Now,  the  question  is,  are 
we  to  give  effect  to  this  No.  2  as  a  valuation  of  these  lands  belonging  to  Lords  Arbuth- 
nott  and  Keith  1  I  have  very  great  difficulty  in  doing  that.  In  the  first  place,  it  is 
remarkable  that  while  this  document  was  in  possession  of  the  parties  who  had  the 
same  interest  in  the  lands  in  No.  2  as  they  had  in  the  lands  in  Nos.  1  and  4,  yet  in  1792, 
when  craving  to  have  the  document  recorded  as  a  valuation  of  the  lands  in  Nos.  1 
and  4  thereof,  they  did  not  ask  to  have  it  recorded  as  a  valuation  of  the  lands  in  No.  2. 
That  [1101]  looks  as  if  they  did  not  regard  it  as  an  extract  of  a  valuation  of  these  lands. 
Nor  did  they  ask  to  have  the  document  recorded  as  a  valuation  of  the  lands  in  No.  3, 
while  apparently  the  valuation  of  the  lands  in  No.  3  is  a  valuation  of  the  same  lands 
as  are  mentioned  in  No.  4,  but  neither  with  the  same  result,  nor  of  the  same  date,  for 
No.  3  is  dated  March  1636,  while  No.  4  is  under  date  March  1637.  Now,  I  cannot 
understand  how,  if  No.  3  and  No.  4  are  both  extracts  of  completed  valuations  of  these 
lands,  they  should  bring  out  different  results.  If  either  of  them  is  a  valuation,  it  must 
be  the  last  one,  and  that  indicates  that  No.  3,  though  contained  in  this  document,  is 
not  an  extract  of  a  completed  valuation,  and  was  therefore  not  included  in  the  petition. 
Indeed,  it  may  be  doubted  whether  the  authentication  by  Thomas  Murray  was  intended 
to  apply  to  any  other  item  of  that  paper  than  No.  4. 

It  appears  from  an  appendix  before  us  that  there  was  a  decree  of  the  sub-commis- 
sioners on  15th  January  1630,  which  bears, — "  The  quhilk  day  anent  ye  summondis 
raisit  at  ye  instance  of  James  Auchinleck,  in  Dru'lethie,  procur.-fiscall,  aganes  ye 
titularis  and  heritors  of  ye  parochynes  of  Arbuthnot,  Kynnef,  and  Fordone,  to  heir 
and  sie  ye  landis  w'thin  ye  said  prisbeaterie,  stock  and  personage  teindis  yerof  ualued 
(quhilk  beinge  callit),  compeirit  ye  Richt  Hono'U.  Sir  JRobert  Arbuthnot  of  yat  ilk, 
knicht,  and  p'ducit  and  gaive  in  ye  valuatioun  of  his  landis  of  ye  baroieis  of  Arbuthnot 
and  Futhes,  lyand  within  ye  pVochin  of  Arbuthnot,  and  landis  within  ye  p'rochines 
of  Fordone  and  Eglisgrige,  particularlie  as  foUowis,  and  prowit  ye  samen  be  sufficient 
witnes's  efter  yer  depositionis  takin  yr'anent,  viz.,"  &c.  Now,  that  certainly  alludes 
to  some  lands  in  the  parish  of  Kinneff,  as  having  been  mentioned  in  the  summons. 
But  we  have  an  enumeration  of  the  lands  that  were  valued,  and  they  are  identical 
with  those  mentioned  in  No.  1  of  the  document,  and  are  all  in  the  parish  of  Arbuthnot ; 
therefore,  none  of  these  sub-valuations  had  reference  to  lands  in  the  parish  of  Kinneff. 
Thereafter  there  was  a  sub-valuation  of  certain  lands  in  Kinneff,  but  it  does  not 
comprehend  those  in  question  belonging  to  Lords  Arbuthnott  and  Keith.  In  these 
circumstances  I  think  the  evidence  that  No.  2  is  an  extract  valuation  is  by  no  means 
satisfactory.  I  am  therefore  not  prepared  at  present  to  sustain  No.  2  as  a  valuation. 
It  is  not  impossible,  and  there  are  some  grounds  for  supposing  that  the  sub-valuation 
in  1630  may  have  been  the  precursor  of  a  valuation  in  February  and  March  1636.    It  is 
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possible  that  the  evidence  may  be  supplemented  otherwise,  or  that  the  parties  may  be 
able  to  prove  the  tenor  of  the  decree,  and  we  shall  therefore  delay  further  considera- 
tion of  the  case  to  enable  them  to  do  so. 

The  Court  pronounced  this  interlocutor : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  as  respects  the  Governors  of  Donaldson's  Hospital,  and  repel  the  objection 
for  the  Lord  Advocate,  and  find  expenses  due  to  the  Governors,  and  remit  the  account 
thereof  to  the  Auditor  to  tax  it,  and  report :  As  respects  Lord  Arbuthnott,  and  Lord 
Keith's  trustees,  Supersede  further  consideration  of  the  case  until  next  session,  that 
they  may  have  an  opportunity,  if  so  advised,  of  producing  further  evidence,  or  of 
instituting  actions  of  proving  of  the  tenor." 

W.  H.  Sands,  W.S.— W.  &  J.  Cook,  W.S.-J.  N.  Forman,  W.S.- 
J.  S.  Johnston,  S.S.C.— Agents. 


[Affirmed,  1870,  8  M.  (H.  L.)  136.] 


No.  193.  IV.  Macphicrson.  1101,    20  July  1866.    2d  Div.— R 

London  and  ScxxmsH  Bank  (Limited)  and  Official  Liquidator, 
PetitionerB.  --Neaves. 

Petitum — Companies  Act,  1862 — Decree  conform. — Form  of  interlocutor  in  a  petition 
granting  decree  under  the  Companies  Act,  1862,  conform  to  an  order  of  the  Court 
of  Chancery,  for  payment  of  a  call  upon  shareholders  of  a  bank  in  process  of  being 
wound  up. 

This  was  a  petition  at  the  instance  of  the  London  and  Scottish  Bank,  which  was 
in  course  of  being  wound  up  under  the  **  Companies  Act,  1862,"  by  the  official  Uquidator 
thereof.  The  petition  set  forth,  "  that  upon  the  application  of  the  official  Uquidator 
of  the  said  London  and  Scottish  Bank  (Limited),  and  upon  hearing  the  solicitors  for 
the  said  official  liquidator,  and  [1102]  ujpon  reading  three  orders  of  the  High  Court 
of  Chancery  in  England,  dated  respectively  6th  May  1865  (being  the  order  for  winding 
up  the  said  London  and  Scottish  Bank),  9th  June  1865  (being  the  order  for  the  appoint- 
ment of  the  said  official  Uquidator),  and  2d  May  1866  (being  the  order  for  caU  in  the 
matter  '  of  the  Companies  Act,  1862,  and  of  the  London  and  Scottish  Bank  (Limited)),' 
it  was,  upon  the  4th  day  of  June  1866,  ordered  by  the  said  High  Court  of  Chancery, 
that  the  several  persons  named  in  the  second  column  of  the  schedule  to  the  order, 
of  that  date,  being  respectively  contributories  of  the  said  bank,  '  do,  on  or  before  the 
30th  day  of  June  1866,  or  within  four  days  after  the  service  of  the  said  order,  pay  into 
the  Bank  of  England,  to  the  account  of  the  official  Uquidator  of  the  London  and 
Scottish  Bank  (limited),  the  several  sums  of  money  set  opposite  to  their  respective 
names  in  the  sixth  column  of  the  said  schedule,  such  sums  being  the  amounts  due 
from  the  said  several  persons  respectively  in  respect  of  the  call  of  £35  per  share  made 
by  the  said  order  dated  2d  May  1866.' 

"  That  of  the  persons  named  in  said  schedule  contributories  of  said  bank,"  A  B,  &c., 
were  subject  to  the  jurisdiction  of  their  Lordships. 

**  That  by  section  122  of  the  said  *  Companies  Act,  1862,*  it  is  provided,  *  Any  order 
made  by  the  Court  in  England  for  or  in  the  course  of  the  winding  up  of  a  company 
under  this  Act  shall  be  enforced  in  Scotland  and  Ireland  in  the  Courts  that  would 
respectively  have  had  jurisdiction  in  respect  of  such  company,  if  the  registered  office  of 
the  company  had  been  situate  in  Scotland  or  Ireland,  and  in  the  same  manner  in  all 
respects  as  if  such  order  had  been  made  by  the  Courts  that  are  hereby  required  to 
enforce  the  same.' 

**  That  by  section  1 23  of  said  statute  it  is  enacted,  *  Where  any  order,  interlocutor, 
or  decree  made  by  one  Court  is  required  to  be  enforced  by  another  Court,  as  herein- 
before provided,  an  office  copy  of  the  order,  interlocutor,  or  decree  so  made  shall  be 
produced  to  the  proper  officer  of  the  Court  required  to  enforce  the  same,  and  the  pro- 
duction of  such  office  copy  shall  be  sufficient  evidence  of  such  order,  interlocutor,  or 
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decree  having  been  made ;  and  thereupon  such  last-mentioned  Court  shall  take  such 
steps  in  the  matter  as  may  be  requisite  for  enforcing  sucli  order,  interlocutor,  or  decree, 
in  the  same  manner  as  if  it  were  the  order,  interlocutor,  or  decree  of  the  Court  enforcing 
the  same/  " 

An  office  copy  of  the  said  order  of  4th  June  1866,  with  relative  schedule,  was  pro- 
duced. 

The  prayer  of  the  petition  was  that  their  Lordships  should  **  interpone  authority  to 
the  said  order  of  the  High  Court  of  Chancery,  of  date  4th  June  1866,  to  pronounce 
forthwith  a  decree  against  the  said  "  A  B,  &c.,  "  ordaining  them,  within  four  days  of  the 
service  of  your  Lordships'  decree  to  follow  hereon,  to  pay  into  the  Bank  of  England," 
(and  so  on  in  the  words  of  the  order  by  the  Court  of  Chancery) ;  "  and  to  grant  warrant 
for  extracting  the  said  decree  immediately ;  or  to  make  such  other  order,  interlocutor, 
or  decree  on  this  application  as  your  Lordships  shall  think  just." 

The  Court  pronounced  the  following  interlocutor  : — "  The  Lords  having  considered 
the  petition,  together  with  the  office  copy  of  the  order  of  the  High  Court  of  Chancery, 
of  date  4th  June  1866,  with  relative  schedule,  No.  6  of  process,  in  the  matter  of  the 
Companies  Act,  1862,  and  of  the  London  and  Scottish  Bank  (Limited),  decern  against " 
A  B,  &c.,  "  contributories  of  the  said  bank,  for  payment  of  the  several  sums  of  money 
set  opposite  to  their  respective  names  in  the  said  schedule ;  and  ordain  them,  within 
four  days  after  service  of  this  decree,  to  pay  said  sums  into  the  Bank  of  England,  to  the 
account  of  the  official  liquidator  of  said  London  and  Scottish  Bank  (Limited) ;  and 
grant  warrant  for  extracting  said  decree  immediately." 

H.  W.  CoRNiLLON,  S.S.C.,  Agent. 


No.  194.  IV.  Macpherson,  1103.    20  July  1866.    2d.  Div.— R. 

John  Greig  and  Mrs.  Jessie  Mackinlay  or  Greig,  retitioners.  — 3/ air. 

Petition — Recall  of  Inhibition — NobUe  Officium. — A  petitioner  prayed  the  Court  to 
remit  to  the  Lord  Ordinary  on  the  Bills  in  vacation  to  recall  an  inhibition.  The 
Court  refused  to  do  so. 

In  this  petition  the  petitioners  set  forth  that  letters  of  inhibition  had  been  used 
against  Andrew  Crombie,  upon  the  dependence  of  an  action  in  which  Crombie  was 
defender ;  that  the  sum  found  due  by  Crombie  by  an  interlocutor  in  the  said  action,  and 
upon  pa3anent  or  consignation  of  which  the  said  interlocutor  found  him  entitled  to  be 
discharged  from  the  conclusions  of  the  action,  had  been  paid.  That  the  petitioners  had 
acquired  right  to  the  heritable  property  of  Crombie,  and  had  recently  sold  it.  That  the 
inhibition  had  never  been  recalled,  and  that  the  purchaser  refused  to  pay  the  price  until 
that  should  have  been  done.  The  petitioners  prayed  the  Court  to  order  intimation  and 
service,  "  and  to  recall  or  to  remit  to  the  Lord  Ordinary  on  the  Bills  to  recall  the  foresaid 
inhibition." 

The  petitioners  moved  the  Court  to  remit  to  the  Lord  Ordinary  on  the  Bills  to  recall 
the  inhibition,  and  stated  that  it  was  important  to  them  to  have  the  inhibition  recalled 
as  soon  as  possible. 

Lord  Justice-Clerk. — ^The  cases  are  very  few,  and  well  ascertained,  in  which  the 
nobile  officium  of  the  Court  can  be  exercised  by  the  Lord  Ordinary  on  the  Bills  in  vaca- 
tion, and  this  is  not  one  of  them. 

The  Court  ordered  intimation  and  service. 

James  Finlay,  S.S.G.,  Agent 


1088  SCOTT  (petitioner)  [1866]       iv.  maophebsok,  uot 

No.  195.  IV.  Macpherson.  1103.    20  July  1866.    2d  Div.— R 

David  Scott,  Petitioner.—/.  A.  Criditon. 

Process — Divorce — Oath  de  calumnia, — The  pursuer  in  an  action  of  divorce  was  a  ship- 
master, and  about  to  proceed  on  a  long  voyage.  On  the  last  day  of  the  summer 
session,  before  the  summons  had  been  called,  the  Court  granted  leave  to  liave  the 
oath  de  co/umnia  taken  upon  commission,  to  lie  in  reteniis  till  the  summons  had 
been  called. 

This  was  a  petition  in  the  following  terms  : — "  That  on  13th  July  1866  the  peti- 
tioner raised  an  action  of  divorce,  and  that  the  summons  had  been  duly  served.  That 
the  petitioner  is  a  sea  captain  or  shipmaster,  who  lias  just  returned  from  a  voyage  to 
New  Zealand,  and  is  engaged  to  proceed  abroad  on  another  voyage,  commencing  about 
the  end  of  August  of  this  year,  and  will  be  absent  for  many  months  at  least,  and  may  be 
absent  for  a  much  longer  period,  during  which  time  the  said  action  could  not  proceed 
from  the  want  of  the  petitioner's  oath  dt  calumnia.  That  the  sunmions  cannot  he 
called  till  the  first  box-day,  and  cannot  be  enrolled  till  the  meeting  of  the  Court  in 
November,  when  only  the  oath  could  be  taken  in  ordinary  form.  As  the  petitioner 
would  before  then  be  abroad,  warrant  and  authority  is  asked  to  take  the  petitioner's 
oath  de  calumnia  to  lie  in  reteniis  J" 

The  petitioner  prayed  the  Court  "  to  authorise  Lord  Ormidale,  before  whom  the 
cause  is  to  be  enrolled,  or  the  Lord  Ordinary  officiating  on  the  Bills  for  the  time,  to  take 
the  petitioner's  oath  of  calumny,  to  lie  in  retentis  until  the  action  has  been  duly  called 
in  Court,  and  enrolled  before  his  Lordship,  Lord  Ormidale,  previous  notice  being  always 
given  to  the  defender,  and  proof  thereof  exhibited  to  the  Judge  before  the  oath  is  taken ; 
and  in  respect  of  the  urgency  of  the  case,  and  the  period  of  the  session,  to  dispense  with 
the  minute-book  and  other  intimation ;  or  to  do  otherwise  in  the  premises  as  to  yom* 
Lordships  shall  seem  proper." 

[1104]  Th©  petitioner  moved  the  Court  to  grant  the  prayer  of  the  petition,  or  to 
allow  the  oath  to  be  taken  before  a  commissioner,  and  referred  in  support  thereof  to 
the  authorities  undemoted.  * 

Lord  Justice-Clerk. — ^There  are  just  two  objections  in  this  case  to  allowing  the 
oath  de  calumnia  to  be  taken  upon  commissbn.  The  first  is  that  it  is  premature,  the 
action  not  being  in  the  stage  at  which  the  statute  directs  that  the  oath  shall  be  taken. 
The  second  objection  is,  that  it  is  proposed  to  take  the  oath  before  some  one  other  than 
the  Lord  Ordinary  in  the  process,  before  whom  the  statute  directs  that  it  shall  be  taken. 
In  so  far  as  regards  the  second  objection,  the  case  of  A  B  and  C  D,  quoted  to  us,  is  a 
conclusive  authority,  for  the  objet^tion  was  there  taken  that  the  36th  section  of  the  Act 
directs  that  the  Lord  Ordinary  shall  administer  the  oath  de  calumuia ;  but  notwith- 
standing, the  Court  allowed  the  oath  to  be  taken  before  a  commissioner,  and  Lord 
Corehouse  remarked  that  when  he  was  in  the  Outer-House,  he  had  occasion  repeatedly 
to  grant  commission  for  taking  the  oath  of  calumny.  The  other  objection  is  that  it  is 
proposed  to  take  the  oath  before  the  action  is  at  the  stage  at  which  the  statute  directs 
that  it  shall  be  taken.  But  we  have  authority  also  for  that  in  the  case  of  Potts.  That 
was  a  case  where  the  oath  was  taken  after  the  summons  had  been  served,  but  before 
it  had  been  called,  and  was  taken  before  the  Lord  Ordinary  who  was  to  become  the  Lord 
Ordinary  in  the  case,  but  which  he  might  never  have  become.  It  was  allowed  to  be 
taken  prematurely,  on  the  ground  that  the  pursuer  was  about  to  proceed  on  a  voyage 
to  Singapore  and  Manilla,  so  that,  unless  authority  was  granted  to  take  the  oatii 
to  lie  in  retentis  till  the  summons  was  called  in  Court,  the  whole  time  would  be  lost 
during  which  the  petitioner  would  be  absent  on  the  voyage.  Taking  the  two  cases 
together,  I  think  we  have  sufficient  authority  upon  both  points,  and  we  may  therefore 
safely  grant  a  commission  to  take  this  oath  to  lie  in  retentis  until  the  case  shall  have 
been  called  before  the  Lord  Ordinary, — due  notice  having  been  given  to  the  defender, 
and  proof  thereof  exhibited  to  the  commissioner  before  the  oath  is  taken. 

The  other  Judges  concurred. 

♦  Eraser's  Domestic  Relations,  vol.  i.  p.  702;  A  Band  CD.  16  S.  1143;  Potts, 
2  D.  2iS. 
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The  Court  pronounced  the  following  interlocutor  : — "  Grant  commission  to  Mr. 
A.  S.  Cook,  advocate,  to  take  the  petitioner's  oath  de  ccdumnia,  in  the  terms  and  on  the 
conditions  of  the  prayer  of  the  petition." 

Webster  &  Sprott,  S.S.C.,  Agents. 


No.  196.  IV.  Macpherson,  1104.    20  July  1866.    2d  Div.— Lord  Jervis- 

woode,  R. 

Alexander  Dunn  Pattison,  Pursuer.— Ycmnff—CZari—SA-cwid. 

Alexander  Dunn's  Trustees,  Defenders. 

James  Black  and  Others  (Legatees  of  Alexander  Dunn),  Defenders.  — 

Sol.-Gen.  Gordon —Fraser --Millar --Crifford'-'Watso^i. 

William  Park  (A.  Dunn's  Heir-at-law)  and  his  Curator,  Defenders.— 

Hector —Lee, 

Superiority — Consolidation — Succession. — A  proprietor  infeft  in  the  superiority  of 
the  lands  of  B  executed  a  mortis  causa  deed,  by  which  he  conveyed  his  whole  estates 
to  his  younger  brother ;  and  in  the  event  of  his  brother  not  disposing  of  them,  and 
dying  without  issue,  he  destined  the  superiority  to  a  nephew,  and  the  residue  of  his 
property  to  other  persons.  He  afterwards  acquired  the  dominium  utile  of  B,  and 
possessed  both  superiority  and  property  thereof  on  separate  titles  unconsolidated  till 
his  death.  The  younger  brother  succeeded,  and  after  making  up  titles  as  heir-at-law 
to  both  the  superiority  and  to  the  dominium  utile,  he  consolidated  by  resignation 
ad  remanentiam.  He  died  without  leaving  issue,  after  having  executed  on  deathbed 
a  mortis  cau^a  settlement  disposing  of  the  estates  he  had  succeeded  to  from  his  brother. 
In  a  reduction  ex  capite  lecti  of  thSia  settlement,  brought  by  the  nephew  as  heir  of  pro- 
vision of  the  elder  brother,  held  (1)  that  under  the  deSl  of  the  elder  brother  the  domin- 
ium utile  was  part  of  the  residue  of  [1105]  his  estate,  and  that  it  did  not  fall  under 
the  destination  of  the  superiority ;  (2)  that  the  resignation  ad  remanentiam  by  the 
younger  brother  operated  as  a  conveyance  in  favour  of  himself  and  his  heirs-at-law, 
the  feudal  title  to  the  superiority  being  vested  in  them,  and  that  the  destination  of 
the  dominium  utile  in  the  elder  brother's  deed  was  thereby  evacuated  ;  (3)  that  the 
destination  to  the  dominium  directum  in  the  elder  brother's  deed  remained  effectual 
to  vest  in  the  nephew  a  personal  right  thereto,  which  might  be  enforced  against  the 
younger  brother's  heir-at-law ;  and  (4)  (diss.  Lord  Benholme)  that  as  the  nephew 
had  no  feudal  right  to  the  superiority,  but  only  a  personal  right  under  the  elder 
brother's  deed  to  demand  a  conveyance  thereof,  his  right  was  not  enlarged  by  the 
consolidation,  and  therefore,  though  he  had  a  title  to  reduce  the  deathbed  convey- 
ance of  the  dominium  plenum,  he  could  only  do  so  to  the  effect  of  establishing  lus 
right  to  the  superiority. 

See  previous  report,  9th  March  1866,  ante,  p.  555  ;  and  MacEwan  (Park's  Curator) 
17.  Dunn's  Trustees,  27th  March  1865,  ante,  vol.  iii.  p.  779. 

William  Dunn  of  Duntocher,  on  17th  April  1830,  executed  a  disposition  and  deed 
of  settlement,  by  which  he  conveyed  his  whole  estate,  heritable  and  moveable,  to  his 
brother,  Alexander  Dunn,  "  and  his  heirs  and  assigns  whomsoever,"  "  declaring  that 
in  the  event  of  his  dying  intestate,  and  without  leaving  heirs  of  his  body,  and  of  his  not 
otherwise  disposing  of  the  subjects  and  estates  hereby  conveyed  to  him,  the  same  shall 
fall  and  devolve "  on  certain  pei'sons  named. 

Among  these  persons  was  the  pursuer,  Alexander  Dunn  Pattison,  to  whom  were 
destined  certain  lands,  "  and  the  superiority  of  that  part  of  the  lands  of  Boquhanran 
f  eued  out  by "  Sir  Charles  Edmondistone.  The  residue  of  W.  Dunn's  estate  was  de- 
stined to  certain  other  persons.  At  the  time  when  he  executed  this  disposition  and 
settlement,  William  Dunn  was  proprietor  only  of  the  superiority  of  this  part  of  Boqu- 
hanran. Subsequently,  in  1832,  he  purchased  the  dominium  utile  thereof,  in  which 
he  was  infeft. 

S.R.R.    M4CPHERS0N— VOL.    IV.  35 
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Alexander  Dunn  succeeded  his  brother,  but  made  up  titles  to  his  estate  as  heir-at 
law,  not  as  heir  of  provision  under  the  foresaid  disposition  and  settlement. 

With  regard  to  Boquhanran,  he  made  up  his  title  to  the  superiority  by  a  precept 
of  dare  constat  and  infeftment,  and  thereafter  to  the  dominium  utile  by  granting 
in  his  own  favour  a  precept  of  dare  constat  and  a  charter  of  confirmation. 

On  the  same  day  he  consolidated  the  two  estates  by  procuratory  of  resignation 
ad  remanentiam,  on  the  narrative  that  he  did  so  "  to  the  effect  that  the  right  of  pro- 
perty of  the  foresaid  lands  and  others,  which  stands  in  my  person  as  aforesaid,  may  be 
united  and  consolidated  with  my  right  of  superiority  of  the  same,  and  remain  insepar- 
able therefrom  in  the  person  of  me,  my  heirs,  and  successors,  in  all  time  coming." 

Alexander  Dunn  on  deathbed  executed  a  settlement  disposing  of  the  estates  to 
which  he  had  succeeded  from  William  Dunn  differently  from  the  destination  in 
William's  deed. 

This  deathbed  settlement  was  reduced  at  the  instance  of  Alexander's  heir-at-law, 
in  so  far  as  it  disposed  of  property  to  which  Alexander  had  not  succeeded  from  William ; 
but  in  so  far  as  it  disposed  of  the  property  derived  from  William,  the  Court  held 
the  heir-at-law  had  no  title  to  sue  a  reduction,  he  being  excluded  by  William's 
deed.  Alexander  Dunn  Pattison  then  raised  this  action  of  reduction  of  Alexander's 
deed,  as  one  of  the  heirs  of  provision  under  William's  deed. 

Tlie  summons  concluded  for  reduction  of  Alexander  Dunn's  deed,  in  so  far  as  he 
conveyed  to  his  trustees  the  lands  to  which  the  pursuer  had  right  as  heir  of  provision 
of  Alexander  Dunn,  in  virtue  of  the  deed  of  settlement  of  William  Dunn  ;  *  and  also 
in  so  far  as  by  the  said  pretended  trust-disposition  and  settlement  the  said  Alexander 
Dunn  appointed  the  said  trustees  to  assign  and  dispone  that  part  of  the  lands  of  Boqu- 
hanran  and  others,  [1106]  with  the  mansion-house  of  Dalmuir  situated  thereon,"  to 
and  in  favour  of  James  Black.  The  summons  concluded  for  declarator  that  the  pur- 
suer had  good  and  undoubted  right  to  **  the  lands  of  Mountblow  and  Dalmuir,  and  all 
and  whole  the  superiority  and  property  consolidated  therewith  of  that  part  of  the 
lands  of  Boquhanran,  the  property  whereof  was  formerly  feued  out  by  the  late  Sir 
Charles  Edmonstone  to  Edward  Collins  of  Dalmuir,  and  was  afterwards  acquired 
by  the  said  William  Dunn,  superior  thereof,  from  the  said  Edward  Collins,  and  which 
property  was  afterwards  consolidated  with  the  said  superiority  by  the  said  Alexander 
Dunn." 

In  this  action  the  Lord  Ordinary  ( Jerviswoode)  sustained  the  objections  stated  to  the 
pursuer's  title  to  sue.  The  Court,  on  9th  March  1866,  recalled  this  interlocutor,  but 
they  reserved  the  pleas  of  the  parties  so  far  as  they  related  to  the  lands  of  Boquhanran. 

On  this  point  the  pursuer  stated  the  following  plea : — (2)  In  regard  to  the  said  lands 
of  Boquhanran,  the  dominium  utile  having  been  consolidated  with  the  dominium 
directum  by  the  said  Alexander  Dunn,  in  the  year  1852,  the  right  to  these  lands  must 
be  regulated  by  the  destination  applicable  to  the  dominium  directum,  and  the  pursuer 
has  therefore  an  undoubted  title  and  interest  to  insist  in  the  present  action,  as  well  in 
regard  to  the  property  of  these  lands  as  the  superiority  thereof. 

James  Black,  who  claimed  the  dominium  utile  under  Alexander  Dunn's  deathbed 
deed,  pleaded  ; — (2)  The  pursuer  has  no  title  or  interest  to  challenge  the  settlement 
of  Alexander  Dunn,  in  so  far  as  regards  the  dominium  utile  of  the  said  lands  of 
Boquhanran,  in  respect  he  has  no  right  to  or  interest  therein  under  the  settlement 
of  William  Dunn,  or  otherwise. 

John  Macindoe,  eldest  son  of  Mrs.  Macindoe,  pleaded  , — (2)  The  dominium  utile  d 
the  lands  of  Boquhanran  being  included  in  the  lands  provided  to  the  defender  by  the 
disposition  and  settlement  of  William  Dunn,  under  which  the  pursuer  claims  right  to 
the  superiority,  the  pursuer  is  not  entitled  to  approbate  the  settlement  by  taking  the 
superiority,  and  reprobating  its  terms  as  regards  the  dominium  utile. 

Mrs.  Boyd  and  others,  children  of  Mrs.  Black  and  Mrs.  Macindoe,  pleaded ; — (2) 
The  pursuer  has  no  interest  to  insist  in  the  present  action,  in  so  far  as  the  dominivm 
utile  of  the  lands  of  Boquhanran  is  concerned,  in  respect  that,  even  in  the  event  of  the 
trust-deed  of  Alexander  Dunn  being  set  aside  in  so  far  as  it  affects  the  pursuer,  he 
has  no  right  or  interest  in  the  property  of  said  lands  under  the  disposition  and  deed 
of  settlement  of  William  Dunn,  or  otherwise  ;  and  that  said  property  is  destined,  both 
by  the  deed  of  William  Dunn,  and  by  the  trust-deed  aforesaid,  to  the  defenders  and 
other  residuary  legatees. 

For  William  Park,  Alexander  Dunn's  heir-at-law,  it  was,  inter  alia,  pleaded  j— 
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(4)  The  title  alleged  by  the  pursuer  is  excluded  by  the  titles  made  up  and  deeds  executed 
by  Alexander  Dunn,  who  had  full  power  to  dispose  of  the  subjects,  and  did  dispose 
of  them  in  such  manner  that  if  Alexander's  settlement  and  codicils  relative  to  the 
subjects  in  question  shall  be  set  aside,  the  said  subjects  fall  to  the  defender  as  Alexander's 
heir-at-law. 

The  pursuer  argued ; — It  had  been  decided  in  the  reduction  at  the  instance  of 
Alexander  Dunn's  heir-at-law,  and  also  by  the  former  judgment  in  the  present  case, 
that  the  destination  in  William  Dunn's  deed  of  his  estates  after  Alexander  Dunn's 
death  should  receive  effect.  Now,  by  that  deed  the  superiority  of  Boquhanran  was 
destined  to  the  pursuer.  At  the  date  of  the  deed  Mr.  Dunn  did  not  possess  the 
dominium  utile  of  Boquhanran.  But  he  afterwards  acquired  it,  and  made  no  special 
destination  of  it.  It  therefore  fell  under  the  destination  of  the  dominium  directum. 
But  even  if  it  should  be  held  that  William  Dunn  had  destined  the  dominium  utile  of 
Boquhanran  (as  part  of  the  residue  of  his  estate)  to  other  parties,  that  destination 
was  effectually  evacuated  by  the  consolidation  of  the  dominium  utile  and  dominium 
[1107]  directum  effected  by  Alexander  Dunn  in  liege  poustie,  Alexander  Dunn  had 
full  power  to  disregard  the  substitution  in  William  Dunn's  deed,  and  to  destine  the 
estate  as  he  chose.  In  virtue  of  the  procuratory  and  instrument  of  resignation  a4 
remanentiam,  Alexander  came  to  hold  the  plenum  dominium  in  favour  of  himself 
and  his  heirs  and  successors.  That  consolidation  necessarily  brought  the  dominium 
utile  under  the  destination  which  governed  the  dominium  directum.  It  was  not  the 
creation  of  a  new  investiture  as  regarded  the  dominium  directum,  nor  any  innovation 
on  the  destination  of  the  dominium  directum  in  William  Dunn's  deed.  The  heirs 
and  successors  mentioned  in  the  procuratory  and  instrument  of  resignation  were 
necessarily  the  heirs  and  successors  in  the  superiority.  It  must  be  held  to  have  been 
Alexander  Dunn's  intention  that  the  two  estates  should  be  held  together ;  otherwise 
he  would  not  have  effected  the  consolidation.  His  intention  would  plainlv  be  defeated 
if,  after  his  death,  the  two  estates  were  again  separated.  It  might  be  held,  as  decided 
in  the  action  of  reduction  at  the  instance  of  Alexander  Dunn's  heir-at-law,  that  at 
the  date  of  his  deathbed  deed  he  held  no  part  of  William's  estate  which  was  not  subject 
to  the  destination  in  William  Dunn's  deed,  otherwise  the  title  of  the  heir  to  sue  the 
reduction  could  not  have  been  wholly  repelled.  But  if  it  were  thought  that  in  that 
action  the  peculiarity  of  the  position  in  which  the  lands  of  Boquhanran  stood  had 
been  overlooked,  the  pursuer  did  not  wish  to  interpose  any  objection  to  the  heir  being 
heard  on  that  point  in  this  action.  * 

Argued  for  James  Black  and  the  residuary  legatees ; — The  question  was  not  of  feudal 
title,  but  of  testamentary  intention.  The  pursuer  could  take  nothing  but  what  either 
William  or  Alexander  Dunn  had  effectually  bequeathed  or  destined  to  him  by  their 
settlements.  He  could  not,  as  the  consequence  of  a  feudal  subtlety,  take  an  estate 
which  was  destined  to  him  by  neither  testator.  William  Dunn  held  the  dominium 
utile  and  the  dominium  directum  of  Boquhanran  under  different  titles  as  separate 
estates,  and  therefore  the  destination  in  his  deed  of  the  dominium  directum  could 
not  be  a  destination  of  the  dominium  utile.  Further,  the  pursuer  could  not 
plead  that  the  consolidation  of  the  two  estates  by  Alexander  Dunn  was  a  destination 
of  the  dominium  utile  to  him.  Because  the  destination,  after  the  consolidation 
was  effected,  was  to  .Alexander  Dunn  and  his  own  heirs  and  successors.  If, 
therefore,  the  consolidation  effected  a  new  investiture,  the  pursuer  was  not  the  heir  of 
that  investiture.  In  the  cases  MoUe  v.  Riddell,  13th  December  1811,  F.  C.,— aff.  19th 
June  1816,  F.  C,  and  Zuill  v.  Morrison,  4th  March  1813,  F.  O,  founded  on  by  Alexander 
Dunn's  heir-at-law,  there  had  been  charters  of  resignations  in  favorem,  and  if  there 
had  been  a  resignation  in  favorem  here,  that  might  have  been  held  to  have  been  the 
beginning  of  a  new  investiture,  and  to  have  freed  the  lands  from  the  operation  of 
William  Dunn's  deed.  But  here  there  had  been  no  charter  of  resignation,  and  con- 
soUdation  by  an  instrument  of  resignation  ad  remanentiam  created  no  new  investiture. 
Suppose  the  dominium  utile  had  been  burdened  with  a  debt  in  favour  of  A  and  the 
dominium  directum  with  a  debt  in  favour  of  B,  the  consolidation  which  had  taken 
place  would  not  have  affected  the  interests  of  these  creditors.    Neither  could  it 

*  Hamilton  v,  Boyle,  Feb.  23,  1819,  F.  C. ;  Gardiner  v.  Trinity  House  of  Leith, 
Feb.  9,  1841,  3  D.  534 ;  Elibank  v,  Campbell,  Nov.  21,  1833,  12  S.  74 ;  Bontine  r. 
Graham,  March  2,  1837,  15  S.  711,— aff.  Aug.  6,  1840,  1  Rob.  Ap.  347  ;  Wilson  r. 
PoUok,  Nov.  29,  1839,  2  D.  159 ;  Stair,  ii.  4,  1. 
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affect  the  different  destinatioiiB  impressed  on  the  separate  estates  by  William's  deed. 
Although,  therefore,  Alexander's  deed  were  reduced,  the  pursuer  oould  not  take  the 
dominium  utiU,  and,  therefore,  as  regarded  the  dominium  utile  the  pursuer  had  no 
title  to  sue. 

Argued  for  Alexander  Dunn's  heir-at-law , — By  the  consoUdation  A]ex-{1108]-aiider 
Dunn  came  to  hold  the  plenum  daminiumin  favour  of  himself  and  his  heirs  and  successors. 
He  had  f uU  power  over  the  estate,  and  he  had  thereby  created  a  new  investiture.  With- 
out doubt  the  destination  oould  be  effectually  altered  by  an  instrument  of  resignation. 
The  dominium  directum  and  dominium  utile  were  of  necessity  held  under  the  same 
destination  after  the  consolidation.  By  the  consolidation  the  substitutions  in  William's 
deed  both  of  the  dominium  utile  and  of  the  dominium  directum  had  been  superseded.  * 

At  advising, — 

Lord  Cowan. — The  trust-deed  of  settlement  brought  under  challenge  in  this  action 
of  reduction,  as  well  as  in  the  action  recently  disposed  of  by  the  Court,  was  executed  by 
the  late  Alexander  Dunn  admittedly  on  deathbed. 

The  pursuer  of  the  former  action  was  the  heir-at-law  of  Alexander  Dunn,  repre- 
sented by  his  curator  bonis ;  and  the  deed  was,  on  the  one  hand,  held  reducible  at  his 
instance  in  so  far  as  regarded  the  heritable  estate  conveyed  by  it,  to  which  the  granter 
had  not  succeeded  under  the  deed  of  settlement  of  his  brother  William  Dunn,  and  was, 
on  the  other  hand,  held  not  reducible  as  regarded  the  heritable  estate,  to  which  he  had 
succeeded  under  his  brother's  deed.  To  that  part  of  his  heritable  estate  it  was  held  there 
had  been  an  effectual  substitution  created  by  William's  deed  in  favour  of  Mr.  Dunn 
Pattison  and  others,  which  excluded  the  title  of  the  heir-at-law  of  Alexander  Dunn  to 
set  aside  the  deathbed  deed,  by  depriving  him  of  that  interest  to  do  so  on  which  his 
right  and  title  to  challenge  it  depended. 

The  present  action,  a^in,  is  instituted  at  the  instance  of  Mr.  Dunn  Pattison,  as 
heir  of  provision  under  William  Dunn's  deed  to  certain  of  the  heritable  subjects  to 
which  the  deathbed  deed  of  Alexander  Dunn  relates  ;  and  his  title  to  pursue  the  redue- 
tion  of  the  deed,  in  so  far  as  prejudicial  to  his,  the  pursuer's,  rights  as  heir  of  provision, 
has  been  sustained  by  our  judgment  of  9th  March  last.  The  question  for  decision  now 
regards  the  effect  of  that  judgment  upon  the  claim  advanced  bv  the  pursuer  to  the 
dominium  utile  or  property  of  the  lands  of  Boquhanran, — the  title  to  which  stands  in 
the  very  peculiar  circumstances  explained  in  the  2d  and  3d  article  of  the  condescendence. 

The  disposition  and  settlement  of  WiUiam  Dunn  was  executed  on  17th  April  1830. 
At  that  date  he  was  possessed  of  the  dominium  directum  of  Boquhanran,  to  which  he 
had  completed  titles  by  infeftment  in  1827.  And  by  his  deed  of  settlement,  as  con- 
strued by  the  judgment  of  the  Court,  he  destined  to  the  pursuer,  failing  his  brother 
Alexander  and  his  heirs  and  assignees,  inter  alia,  this  right  of  superiority  or  dominium 
directum. 

Subsequent  to  the  date  of  his  settlement  William  Dunn  acquired  the  dominium 
utile  of  the  lands  of  Boquhanran,  and  was  infeft  under  the  disposition  in  his  favour  in 
1832.  No  alteration  after  this  date  was  made  by  William  Dunn  upon  his  deed  of 
settlement ;  and,  consequently,  this  portion  of  his  heritable  estate  fell  under  the  general 
disposition  of  the  residue  of  his  whole  estate,  heritable  and  moveable,  to  the  several 
parties  named  as  residuary  disponees,  including  the  claimants  Black  and  others. 

Thus  standing  the  succession  to  Boquhanran,  superiority  and  property,  by  the  deed 
of  William,  his  brother  Alexander,  to  whom  his  whole  estate  was  primarily  disponed, 
completed  his  title  to  those  subjects  (1)  by  precept  of  dare  constat  in  his  favour,  ol^ined 
from  his  overlord  Monteith  of  Carstairs,  and  infeftment  thereon,  as  nearest  and  lawful 
heir  of  his  brother  William  in  the  dominium  directum ;  and  (2)  by  charter  of  confirma- 
tion and  precept  of  dare,  granted  by  him  in  his  favour,  and  infeftment  thereon,  ajJ 
nearest  and  lawful  heir  of  his  brother  in  the  dominium  utile  of  the  said  lands.  These 
several  deeds  were  granted,  and  the  title  of  Alexander  to  the  two  estates  as  his  brothers 
heir  completed  in  1 852.  Thereafter,  or  rather  of  the  same  date  with  the  deeds  just  men- 
tioned, Alexander  Dunn  executed  a  procuratory  of  resignation  ad  rem^nentiam^  for  the 
purpose  set  forth  in  the  deed,  in  these  terms  : — **  Whereas  it  is  proper  and  advisable 
that  my  right  of  property  of  the  said  lands  and  others  should  be  united  and  consolidated 
with  the  right  of  superiority  of  the  same  in  my  person,  therefore  I,  the  said  Alexander 


♦Molle   17.  Eiddell,  Dec.  13,  1811,  F.  C.,— aff.  June  19,  1816,  F.  C;  Yuill  r. 
Morrison,  March  4,  1813,  F.  C. 
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Dunn,  do  hereby,"  &c.,  "  resign  and  surrender,  and  simpLidtery  upgive,  overgive,  and 
deliver  [1109]  ^^  ^nd  whole  the  lands  and  others  hereinbefore  particularly  described, 
with  the  pertinents  thereof,  together  with  all  right,  title,  and  interest  which  I  have  or 
can  pretend  to  the  same,  in  the  hands  of  myself,  the  said  Alexander  Dunn,  or  my  fore- 
saids, as  immediate  lawful  superior  of  the  same,  or  of  my  said  commissioners,  or  either 
of  them,  ad  perpetuam  remanentiam,  to  the  effect  that  the  right  of  property  of  the  fore- 
said lands  and  others,  which  stands  in  my  person  as  aforesaid,  may  be  united  and  con- 
solidated with  my  right  of  superiority  of  the  same,  and  remain  inseparable  therefrom 
in  the  person  of  me,  my  heirs  and  successors,  in  all  time  coming." 

Under  the  feudal  title  thus  completed  in  his  person,  Alexander  possessed  the  plenum 
dominium  of  Boquhanran  during  his  life ;  and  at  his  death  in  1860  the  superiority 
and  property  then  consolidated  as  one  estate  was  vested  in  him  by  completely  feudalised 
titles  to  himself,  his  heirs  and  successors. 

The  only  deed  of  settlement  executed  by  Alexander,  and  found  in  his  repositories, 
was  the  deed  brought  under  reduction  at  the  instance  of  the  pursuer  as  his  heir  of  pro- 
vision, and  in  the  previous  action  at  the  instance  of  his  heir-at-law.  That  deed  being 
executed  on  deathbed  is  reducible  by  the  heir,  whether  of  line  or  of  provision,  whose 
interests,  as  entitled  to  succeed  to  the  heritable  subjects,  have  been  affected  by  the  un- 
avaiUng  attempt  to  alter  the  succession.  The  primary  question  thus  is,  to  what  extent 
the  pursuer's  right  of  succession  as  regards  the  lands' of  !Boquhanran  has  been  attempted 
to  be  affected  or  injured  by  this  deathbed  deed.  I  apprehend  that  the  measure  of  the 
injury,  of  which  the  pursuer  is  entitled  to  complain,  is  to  be  sought  for  in  the  extent  of 
his  right  to  succeed  to  the  heritable  subjects  vested  in  Alexander  Dunn  on  his  death, 
supposing  that  no  attempt  had  been  made  to  alter  the  destination,  and  that  Alexander 
Dunn  had  died  intestate. 

Now  (1)  as  heir  of  provision  under  William  Dunn's  deed  simply,  and  without  regard 
to  the  act  of  Alexander  in  consoUdating  the  dominium  utile  with  the  dominium  directum^ 
it  cannot  be  disputed  that  his  right  as  heir  related  only  to  the  superiority,  and  did  not 
in  any  way  apply  to  the  dominium  utile.  No  higher  heirship  right  or  title  was  conferred 
on  him  by  William's  deed ;  and  under  the  terms  of  that  deed  alone  it  was  that  the 
pursuer  could  assert  any  right  or  privilege  as  heir  of  provision  of  Alexander,  viewing 
the  case  apart  from  Alexander's  act  of  consolidation. 

It  is  important  to  observe  that  the  mere  completion  of  Alexander's  feudal  title,  as 
William's  heir-at-law  in  the  superiority  and  property  as  separate  estates,  cannot  be 
held  to  affect  the  destination  of  the  dominium  utile,  or  to  enlarge  the  right  of  the  pur- 
suer as  heir-substitute  to  Alexander  under  William's  deed,  in  the  dominium  directum 
or  superiority. 

The  case  in  this  aspect  of  it  cannot  be  assimilated  to  what  has  occurred  in  authorita- 
tive decisions,  where  a  person  standing  infeft  in  the  superiority  of  lands  destined  to  heirs- 
male,  purchases  the  dominium  utile,  taking  the  disposition  to  heirs  whatsoever.  The 
property  as  an  accessory  of  the  superiority  has  in  such  cases, — there  being  no  other 
indication  of  intention, — been  held  to  go  to  heirs-male  under  the  destination  to  the 
more  eminent  right :  For  (1)  Alexander  took  infeftment  in  the  superiority  as  heir-at- 
law  of  William,  the  feudal  title  being  in  favour  of  him,  his  heirs  and  successors,  without 
any  ulterior  destination  whatever  :  And  (2)  He  did  not  purchase  the  dominium  utile, 
but  succeeded  to  it  also  as  his  brother's  heir,  taking  the  feudal  title  to  himself  and  his 
heirs  and  successors. 

So  far  as  the  titles  to  the  two  estates  stood  separately  feudalised  in  the  person  of 
Alexander  Dunn,  no  competition  could  have  arisen  with  regard  to  the  heir  entitled 
to  succeed  to  the  one  estate  or  the  other.  His  heir  of  line  was  entitled  to  succeed  to 
both  estates.  There  could  have  been  no  room  for  contending,  on  feudal  principles, 
that  the  destination  to  the  dominium  utile  was  open  to  be  controlled  by  a  personal 
deed  which  related  to  the  destination  of  the  superiority  as  a  separate  estate.  However 
the  succession  to  the  superiority  might  be  regulated  under  such  a  personal  deed, — 
the  destination  of  the  dominium  utile  would  remain  unaffected.  A  right  under  a 
personal  deed  to  claim  the  succession  of  the  superiority,  standing  under  the  feudal 
title  destined  to  the  heir  of  line,  could  be  no  ground  for  claiming  the  succession  to  a 
separate  estate  to  which  the  claimants'  right  did  not  extend,  and  which  was  by  the 
feudal  title  destined  to  the  heir  of  line. 

The  present  case,  viewing  it  apart  from  the  effect  of  the  consolidation,  is  one 
precisely  of  this  kind.     It  is  even  stronger  than  the  supposed  case.     The  deed  of 
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[1110]  William  Dunn,  which  ifl  the  foundation  of  the  pursuer's  claim,  gives  to  him  right 
to  claim  as  an  heir-Buhstitute  in  express  terms  onlj  the  superiority  or  dUnninium 
directum ;  and  by  the  same  deed  William's  estate  in  the  dominium  utile  fell  as  part 
of  his  residue  to  different  parties  altogether.  On  his  brother  Alexander  completing 
his  title  to  the  two  estates,  therefore,  so  long  as  they  continued  separate  estates  in  his 
person,  there  could  be  no  room  for  holding  that  the  pursuer's  right  to  claim  the  superi- 
ority as  heir  of  provision  afforded  him  any  title  to  claim  the  property  as  in  compedtion 
with  the  heirs  of  line  of  Alexander.  Assuming  the  completion  of  titles  in  Alexander's 
person  as  heir-a^law  had  not  the  effect  of  evacuating  the  substitutional  rights  created 
by  the  deed  of  William  in  either  estate,  the  pursuer  has  no  more  ground  for  claiming 
the  property,  because  of  his  right  to  the  superiority,  than  those  other  parties  could 
have  to  claim  the  superiority  in  virtue  of  their  right  to  the  dominium  utile.  Both 
estates  stood  feudally  destined  on  Alexander's  death  to  his  heirs  and  successors ;  and 
although  William  8  deed  gave  the  pursuer  right  to  have  that  destination  controlled 
by  the  substitution  in  his  favour, — the  destination  of  the  dominium  utile  to  heirs  and 
assignees  remained  effectual  to  the  heir  of  line,  except  in  so  far  as  controlled  by  the 
destination  in  favour  of  the  parties  called  bv  William's  deed  to  succeed  to  the  residue 
of  his  estate,  including  the  property  of  the  lands  in  question. 

(3)  Alexander  Dunn,  however,  consolidated  the  two  estates,  and  this  act  of  hia 
is  alleged  by  the  pursuer  to  have  enlarged  his  rights  as  called  to  succeed  to  the  superi- 
ority by  William  s  deed.  The  dominium  utile,  it  is  argued,  has  been  merged  in  the 
dominium  directum ;  the  consolidated  estate  thereby  created  has  devolved  upon  the 
pursuer  as  alone  entitled  to  take  it  as  heir  of  provision  in  the  superioritv  title, — that 
title,  by  the  act  of  Alexander,  having  come,  in  his  person,  to  comprehend  the  dominium 
ulile.  The  deed  of  settlement  of  William  Dunn,  creating  the  substitutional  right  in 
his  favour,  and  the  act  of  consolidation  of  the  two  estates  by  Alexander  while  in  liege 
poustie,  are  contended  by  the  pursuer  to  give  him  right  to  insist  in  this  action  of 
reduction  as  heir  of  provision  of  Alexander  Dunn  in  the  plenum  dominium  of  the 
lands  of  Boquhanran,  and  to  have  it  found  and  declared  that  he  has  the  only  good 
right  and  title  to  these  lands,  superiority  and  property,  as  consoUdated  into  one 
estate. 

That  there  is  difficulty  and  nicety  in  the  question  thus  raised  by  the  pursuer  cannot 
be  disputed  ;  but  there  appear  to  me  good  grounds  in  law,  having  regard  to  the  state 
of  the  title  and  to  the  circumstances  in  which  the  question  arises,  for  refusing  effect 
to  the  pursuer's  claim. 

A  good  deal  of  discussion  occurred  in  the  course  of  the  argument  as  to  the  effect 
and  operation  of  a  resignation  ad  remanentiam  when  duly  completed.  Our  insti- 
tutional writers  leave  no  room  for  question  on  tliis  point — vide  Ersk.  Prin.  iL  7,  9. 
The  dominium  utile  is  extinguished  as  a  separate  fee  or  estate.  It  is  sunk  in  the  jus 
eminens,  and,  as  a  consequence,  the  heirs  of  the  investiture  in  the  superiority  title 
become  heirs  of  the  plenum  dominium.  The  full  estate  will  be  carried  by  the  service 
of  the  heir  under  that  investiture.  Again,  it  follows  that  consolidation  operates  as 
a  transference  of  the  estate  from  those  heirs  who  might  have  succeeded  to  the  dominium 
utile,  or,  as  stated  in  Mr.  Bell's  Prin.  p.  788,  it  has  all  the  effect  of  a  conveyance  of 
that  right  to  the  same  series  in  whose  favour  the  dominium  directum  stands  vested 
in  the  person  of  the  owner  of  the  estate  thus  consolidated. 

The  practical  application  of  these  vicM's  to  the  present  case  is  not  doubtful.  On 
the  one  hand,  any  separate  destination  which  might  have  become  operative,  had  the 
dominium  utile  continued  to  be  a  separate  estate,  is  extinguished  :  and,  on  the  other 
hand,  the  only  substitutional  rights  to  be  regarded  must  be  sought  for  in  the  feudal 
investiture  of  the  superiority.  Consequently,  the  claim  of  the  residuary  legatees 
(Black  and  others)  under  William's  deed  must  be  disregarded  ;  and  it  is  under  the 
destination  of  the  consolidated  estate  in  the  person  of  Alexander  Dunn  that  the  pursuer 
must  vindicate  his  claim  to  the  jlenum  dominium. 

Now,  as  regards  the  feudal  investiture  under  which  Alexander  Dunn  held  the 
estate,  it  is  his  heir-at-law,  and  not  the  pursuer,  to  M'hom  it  is  destined.  There  is  no 
ulterior  destination  under  which  the  pursuer  can  assert  any  heirship  right.  The 
succession  has  opened  to  the  heirs  and  successors  of  Alexander  Dunn,  and  no  service 
can  be  expede  by  the  pursuer  as  entitled  to  take  under  that  destination. 

[1111]  But  then  it  is  maintained  that  under  the  substitutional  clauses  in  William 
Dunn's  deed,  as  the  Court  has  construed  them,  a  right  of  succession  to  the  lands  in 
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question  has  vested  in  the  pursuer,  to  which  he  can  insist  upon  the  heir-at-law,  after 
completion  of  his  feudal  title,  giving  full  eft'ect. 

As  regards  the  superiority  or  dominium  directum,  the  ground  of  this  contention 
by  the  pursuer  is  clear  enough.  As  heir  of  provision  in  that  estate,  the  pursuer  is 
entitled  at  once  to  set  aside  the  deathbed  deed  of  Alexander,  and  to  take  proceedings 
to  vest  himself,  by  adjudication  or  otherwise,  with  that  heritable  subject  to  which 
he  was  thus  alioqui  successurus.  It  is  on  a  different  ground  altogether  that  the 
dominium  utile,  now  merged  in  the  superiority,  must  be  vindicated  by  him.  The 
act  of  Alexander  is  and  must  be  founded  on  as  the  ground  of  this  assertion  of  right. 
In  liege  poustie,  Alexander  consolidated  the  two  estates.  By  this  act  it  must  be  con- 
tended the  property  was  by  liim  destined  to  the  pursuer,  as  entitled  to  have  the  superi- 
ority. The  deathbed  deed  has  injured  that  right  of  succession  in  the  pursuer,  as  ha^res 
foetus  of  Alexander ;  and  this  deed  being  set  aside,  the  pursuer,  under  his  combined 
right  of  succession,  maintains  his  claim  to  the  dominium  plenum. 

I  do  not  wish,  as  no  objection  has  been  taken  by  the  parties,  to  raise  any  doubt 
as  to  the  sufficiency  of  the  summons  to  enable  the  pursuer  to  assert  his  combined  title 
as  heir  of  provision  to  the  two  brothers.  All  1  wish  to  keep  before  me  in  estimating 
the  extent  of  the  pursuer's  rights  is,  that  whatever  right  he  has  to  the  dominium  utite 
must  be  supported,  as  springing  exclusively  from  Alexander's  act  in  consolidating 
the  two  estates. 

By  that  act  the  estate,  thenceforward  consisting  of  the  dominium  plenum,  was 
vested  in  Alexander's  own  person  at  his  death.  But  although  the  prior  existing  fee 
in  the  dominium  utile  was  thereby  extinguished,  the  property  was  at  any  time  capable 
of  being  of  new  separated  from  the  superiority ;  by  the  creation  of  a  new  estate,  no 
doubt,  but  still  at  any  time  Alexander,  or  the  heir  succeeding  him  in  the  feudal  estate, 
chose,  this  separation  might  have  been  or  may  now  be  effected.  A  stronger  illustra- 
tion could  not  be  found  of  this  than  occurred  in  the  case  of  Galbraith  v,  Graham,  14th 
January  1814  (Fac.  Coll.)  The  superiority  of  the  lands  was  held  under  a  strict  entail. 
The  dominium  utile  was  acquired  by  the  heir,  and  his  title  was  completed  by  resig- 
nation ad  rema,nentiam.  No  prescriptive  possession  had  followed  on  the  consolidated 
title.  The  Court  held  that  the  fetters  of  the  entail  did  not  apply  to  the  dominium 
utile  thus  consolidated,  and  that  the  heir  in  possession  might  separate  the  estate  of 
new  from  the  superiority,  and  deal  with  it  as  an  estate  vested  in  him  in  fee-simple. 
Thus,  I  apprehend,  that  wherever  it  is  necessary  for  the  extrication  of  the  just  rights 
and  interests  of  parties  interested,  there  is  clearly  power  in  the  heir,  taking  up  the  feudal 
right  to  the  consolidated  estate,  to  give  out  of  new  the  dominium  utile  to  be  dealt  with 
in  consistency  with  such  rights  and  interests,  so  as  to  give  them  their  full  legal  effect. 

There  being  then  no  want  of  power  to  separate  the  two  estates,  although  con- 
solidated by  Alexander's  act  when  in  liege  poustie,  the  pursuer,  in  asserting  his  right 
to  the  plenum  dominium,  must  maintain  that  by  that  act  Alexander  intended  and 
did  create  a  destination  in  his  the  pursuer's  favour  to  the  dominium  utile.  He  can- 
not connect  himself  otherwise  with  that  portion  of  the  combined  estate.  But  apart 
from  the  real  act  of  consolidating  the  -estates  under  one  feudal  title  in  his  own  person, 
there  is  no  trace  of  an  intention  on  Alexander's  part  to  call  the  pursuer  to  be  his  heir 
of  provision  in  the  dominium  utile.  On  the  contrary,  before  consolidation,  the  feudal 
title  in  Alexander  to  the  dominium  utile  was  to  him,  his  heirs  and  successors.  This 
would  have  carried  the  fee  to  Alexander's  heir  of  line  but  for  the  claim  advanced  by 
the  residuary  legatees  under  William  Dunn's  deed.  Then  the  mere  act  of  consolida- 
tion did  no  more  than  carry  the  dominium  utile  to  Alexander's  heirs  and  successors, 
without  any  indication  otherwise  of  intention  that  the  pursuer  was  to  be  thereby 
benefited.  Had  the  superiority  title,  failing  Alexander,  carried  that,  the  pre-eminent 
right,  in  terms  to  the  pursuer, — the  resignation  ad  rernanentiam  might  then  have  been 
held,  as  it  has  been  in  other  cases,  evidence  of  an  intention  on  Alexander's  part,  carried 
by  himinto  full  effect,  to  let  the  combined  estate  descend  to  the  heirs  of  the  superiority 
investiture.  Nothing  of  the  kind  was  actually  effected  by  the  mere  consolidation 
of  the  estate ;  and  no  argument  can  be  drawn  from  the  act  that  Alexander  intended 
the  pursuer  to  be  his  heir  of  provision  in  the  [1112]  dominium  utile.  Thus  it  is  that 
the  pursuer  is  driven  to  maintain,  that  merely  because  of  his  right  under  the  separate 
personal  deed  of  William  to  claim  the  rights  of  heir  of  provision  in  the  superiority, 
the  dominium  utile  also  must  be  his,  the  two  estates  having  been  consolidated.  But 
if  there  exist  no  just  ground  for  holding  the  heir-at-law,  who  is  the  heir  of  investiture, 
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superseded  in  his  right  to  succeed  to  the  dominium  utile, — ^it  has  been  shewn  that  there 
is  no  want  of  power  on  his  part  to  separate  the  two  estates,  and  thus  give  full  effect 
at  once  to  the  just  rights  of  ttie  pursuer,  and  to  his  own  rights  as  well. 

The  case,  then,  stands  thus.  On  the  one  hand,  the  deathbed  deed  being  set  aside, 
the  pursuer  is  entitled  to  require  Alexander's  heir-at-law  so  to  deal  with  the  combined 
feudal  estate  as  to  give  over  to  him  that  right  of  superiority  which  William  Dunn's 
deed  conferred  on  him  as  heir  of  provision ;  and,  on  the  other  hand,  the  heir-at-law 
of  Alexander,  after  completing  his  feudal  title  to  the  plenum  dominium,  is  entitled 
to  make  eflfectual  his  right  of  succession  to  the  dominium  utile,  or  property  of  the 
lands,  by  separating  of  new  that  estate  from  the  superiority,  and  thereafter  conveying 
to  the  pursuer  the  superiority,  burdened  with  the  feu-right  thus  constituted  in  his 
own  favour. 

Lord  Benholbie. — Tliis  is  a  case  of  extreme  difficulty,  and  must  be  resolved,  in 
my  humble  opinion,  upon  principle,  in  the  absence  of  direct  authority.  And  I  think 
the  principles  by  which  we  ought  to  be  guided  are  those  that  arise  out  of  the  feudal 
law  of  this  country,  as  well  as  out  of  those  considerations  of  intention  which  must 
always  enter  into  the  matter  of  succession,  but  which  intention,  I  apprehend,  is  best 
ascertained  by  the  feudal  acts  of  the  proprietor.  Lord  Cowan  has  so  clearly  stated 
the  situation  of  the  titles  to  this  succession  when  Alexander  succeeded,  that  I  shall 
only  add  one  ol)6ervation,  and  it  is  this :  William  Dunn  was  vested  with  the  superi- 
ority of  Boquhanran  at  the  time  that  he  made  his  settlement  in  1830,  but  he  had  not 
then  acquired  the  dominium  utile ;  and  the  only  question,  and  that  a  grave  one,  is, 
whether,  when  he  afterwards  acquired  the  dominium  utile,  and  took  it  to  his  heirs 
and  assignees,  those  heirs  are  not  to  be  considered  the  heirs  in  the  superiority  1  The 
importance  of  this  (question,  as  well  as  its  difficulty,  are  very  obvious ;  because,  if  it 
could  be  held  that  William  Dunn  intended,  when  he  purchased  the  dominium  utile, 
that  it  should  go  to  the  heirs  of  the  superiority  under  his  personal  deed,  cadit  quoBstio. 
Under  this  view  of  his  intention,  Mr.  Dunn  Pattison  would  be  heir  of  provision  both 
to  the  property  and  superiority.  But  then  there  is  this  objection  to  this  view,  vit 
that  in  his  deed  of  1830  he  left  his  whole  residue  to  particular  heirs  of  provision ;  and 
it  may  be  a  hard  thing  to  suppose  that  under  that  dilsposition  of  residue  would  not  fall 
this  dominium  utile,  though  afterwards  acquired.  Clear  I  am  that  under  the  autho- 
rities, had  it  not  been  for  this  disposition  of  residue, — had  his  title  to  his  purchase 
remained  upon  a  conveyance  to  himself  and  his  heirs  and  assignees,  and  he  had  died 
intestate  with  regard  to  the  dominium  utile,  it  would  certainly  have  gone  to  his  heiis 
of  destination  in  the  superiority,  in  conformity  with  a  decision  of  the  House  of  Lords, 
to  be  afterwards  referred  to. 

Now,  it  is  right  to  observe  what  has  been  the  course  of  procedure.  In  the  first 
place,  the  heir-at-law  brought  a  reduction  of  Alexander's  deathbed  deed ;  and  how 
far  has  he  been  found  entitled  to  succeed  in  that  reduction  1  Only  in  regard  to  that 
part  of  Alexander's  property  which  he  did  not  succeed  to  from  William-  I  take  it 
he  has  been  excludea  from  touching,  by  his  challenge,  the  deed  of  Alexander,  in  so 
far  as  relates  to  the  plenum  dominium  of  Boquhanran,  because  that — both  property 
and  superiority — descended  to  him  from  William. 

But,  then,  Mr.  Dunn  Pattison,  who  says  he  is  heir  of  provision  in  the  dominium 
plenum  of  Boquhanran,  brought  his  action  of  reduction,  and  challenged  the  deed  so 
far  as  Boquhanran  was  concerned.  That  action  was  defended,  and  a  special  plea 
was  put  up  by  some  of  the  defenders  that  the  conveyance,  so  far  as  the  dominium 
utile  of  Boquhanran  was  concerned,  could  not  be  impeached  by  Mr.  Dunn  Pattison, 
because  he  had  no  right  to  it  under  William's  deed.  That  is  a  special  plea  which  was 
put  up  against  the  title  of  Mr.  Dunn  Pattison  to  pursue  the  redluction.  Now,  whilst 
we  sustained  his  title  generally  to  insist  in  the  reduction,  we  made  a  special  reserva- 
tion of  this  plea.  The  Lord  Ordinary  having  sustained  an  objection  generally  to 
Mr.  Dunn  Pattison's  title,  we  recalled  that  interlocutor.  There  was  a  special  resen-a- 
tion  of  the  title  to  pursue  in  regard  to  the  dominium  utile ;  and  we  are  [1113]  n^^ 
called  on  to  deal  with  that  plea.  How,  then,  are  we  to  deal  with  it  1  Has  Mr.  Dunn 
Pattison  a  right  to  reduce  this  deathbed  deed,  so  far  as  the  dominium  utile  is  con- 
cerned, or  hais  he  not  ]  His  title  is  identified  with  his  right  to  succeed.  Has  he  a 
right  to  succeed  in  regard  to  the  plenum  dominium  ^  If  he  has  not,  we  cannot  abso- 
lutely sustain  his  title,  or  give  decree  of  reduction ;  but  if  he  has  a  title,  he  is  entitled 
to  a  decree,  since  it  is  admitted  that  the  deed  was  executed  on  deathbed.     And  I  take 
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it  that  upon  that  question,  whether  he  has  any  title  to  reduce  the  deathbed  deed, 
in  so  far  as  the  dominium  utile  is  concerned,  the  whole  of  this  case  depends.  Unless 
I  were  of  opinion — which  I  humbly  am— that  he  had  right,  in  consequence  of  the  con- 
solidation, to  the  plenum  dominium  of  Boquhanran, — -I  could  not  repel  this  plea  on 
the  part  of  Black  and  others.  But  being  humbly  of  opinion,  as  I  shall  explain  imme- 
diately, that  he  is  heir  of  provision  to  the  jHenum  dominium,  I  think  his  title  is  un- 
questionable to  reduce  the  deathbed  deed.  Now,  what  was  the  effect  of  this  consoli- 
dation 1  What  was  the  object  of  Alexander  in  resigning  on  the  procuratory  1  He 
tells  us  in  the  deed  himself ;  and  if  his  intentions  were  doubtful  upon  other  grounds, 
I  think  they  are  intimated  very  clearly  by  the  consolidation  which  he  expede,  expressly 
for  the  purpose  of  uniting  the  dominium  utile  and  the  dominium  directum  in  all  time 
coming.  What  is  the  effect  of  this  in  point  of  feudal  form  1  What  is  its  import  as 
matter  of  intention  1  As  to  the  matter  of  form,  can  there  be  a  doubt  that  it  extinguishes 
the  dominium  utile,  which  is  merged  in  the  superiority  1  that  there  is  now  a  plenum 
dominium,  and  not  two  estates  1  As  to  the  matter  of  intention,  can  words  be  clearer 
than  that  the  single  estate  was  to  descend  undivided  to  Alexander's  heirs  and  suc- 
cessors 1  Can  that  be  doubted  ]  And  yet  the  proposal  of  Lord  Cowan,  as  I  understand 
it,  is,  that  immediately  upon  his  death,  his  heir  shall  effect  that  division — shall  first 
vest  himself  with  the  plenum  dominium,  and  shall  then  do  the  very  thing  which  it 
was  the  intention  of  his  predecessor  should  not  be  done — separate  the  dominium  utile 
from  the  dominium  directum.  This  appears  to  me  certainly  to  be  a  very  strange  way 
of  executing  Alexander's  intention,  considered  with  reference  to  the  very  words  that 
he  has  used,  and  to  the  feudal  form  that  he  has  adopted. 

Before  going  further,  I  shall  explain  what  I  understand  to  be  the  effect  of  con- 
soUdation  in  cases  where  the  destination  of  the  superiority  is  different  from  the  destina- 
tion of  the  dominium  utile.  At  the  debate,  a  case  of  this  kind  was  referred  to — that 
a  certain  dominium  directum  was  destined  to  heirs-male,  or  to  a  certain  special  order 
of  heirs — that  the  party  purchased  the  dominium  utile,  taking  it  to  his  heirs  and 
assignees  whatsoever,  and  resigned  upon  a  procuratory  of  resignation  ad  reman- 
entiam ;  and  my  statement  was  that  it  had  been  decided  that  that  gave  the  dominium 
utile  to  the  heir  of  the  superiority.  But  as  that  statement  was  questioned,  I  have 
now  to  produce  my  authority.  I  refer  to  the  case  of  Selkirk  v.  Hamilton,  affirmed 
in  the  House  of  Lords,  Paton's  Appeals,  3d  April  1740.  This  case  related  to  the  suc- 
cession of  Charles  Earl  of  Selkirk,  who  died  in  1739.  Its  import,  in  so  far  as  it  bears 
upon  the  present  question,  may  be  shortly  stated  as  follows : — 

Lord  Selkirk,  whilst  he  was  vested  feudally  in  the  dominium  directum  or  superi- 
ority of  certain  lands,  under  an  entail  in  favour  of  himself  and  the  heirs-male  of  his 
body,  whom  failing,  to  his  younger  brother  John  (afterwards  Earl  of  Selkirk),  pur- 
chased the  dominium  utile  of  these  lands,  viz.,  Balgray  and  Mosscastle,  taking  a  con- 
veyance to  himself,  his  heirs  and  assignees.  He  afterwards  consolidated  the  property 
with  the  superiority  of  Mosscastle,  by  resignation  in  his  own  hands  ad  rem^n^ntiam. 
But  as  to  Balgray  there  was  no  consolidation. 

A  competition  arose  at  his  death  between  his  heir  of  entail  (his  younger  brother 
John)  and  the  son  of  his  elder  brother  (the  Duke  of  Hamilton),  his  heir  of  conquest. 
This  competition  related  to  a  great  variety  of  other  subjects  besides  the  dominium 
utile  of  Balgray  and  Mosscastle ;  but  the  case  has  no  bearing  upon  the  present  ques- 
tion, except  in  regard  to  these  two  properties. 

The  Duke  of  Hamilton  argued,  that  as  the  deceased  Earl  had  taken  the  convey- 
ance of  these  dominia  utilia  to  himself,  his  heirs  and  assignees,  they  ought  to  descend 
to  him  as  the  heir  of  conquest,  according  to  the  undoubted  law  of  Scotland  in  regard 
to  the  succession  of  lands  acquired  by  purchase. 

Earl  John,  on  the  other  hand,  pleaded,  that  by  heirs  and  assignees  must  be  under- 
stood the  heirs  of  entail  to  whom  the  superiority  was  destined,  which  was  made  still 
more  clear  in  regard  to  Mosscastle  by  the  consolidation. 

[1114]  The  decision  of  the  Court  of  Session  as  to  both  Mosscastle  and  Balgray  was 
in  favour  of  John,  Earl  of  Selkirk,  and  that  decision  was  affirmed  in  the  House  of 
Lords. 

This  decision,  I  think,  throws  a  great  deal  of  Ught  upon  the  connection  between 
the  estates  of  dominium  utile  and  superiority  in  point  of  succession,  even  when  the 
two  estates  have  not  been  united  by  consolidation.  In  the  present  case,  Alexander 
Dunn  had  not  purchased  the  dominium  utile  {  but  had  he  purchased  the  dominium 
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utile,  and  taken  it  to  his  heirs  and  ansignees,  and  had  not  consolidated,  I  venture  U) 
say  that  under  the  principle  of  this  decision  it  must  have  gone  to  his  heirs  who  were 
to  take  the  superiority, — not  to  the  heirs  of  investiture,  who  were  not  to  take,  but 
to  the  heirs  who  were  to  take  under  the  ruling  personal  deed  of  William,  which  Alex- 
ander left  as  the  governing  destination  of  the  superiority  ;  because  if  there  be  anything 
at  all  in  the  rule  that  you  are  to  interpret  the  heirs  of  the  dominium  utile  to  mean 
the  heirs  in  the  superiority,  it  surely  must  mean  the  heirs  that  are  to  take,  and  not 
the  heirs  that  are  not  to  take ;  otherwise  there  would  be  no  sense  in  the  rule,  the 
object  being  that  the  two  estates  should  go  in  the  same  succession.  Now,  suppose 
Alexander,  instead  of  succeeding  to  this  dominium  utile,  had  purchased  and  taken 
the  conveyance  to  himself  and  his  heirs  whatsoever,  would  consolidation  following 
upon  that  not  have  still  further  confirmed  the  succession  to  the  heirs  of  the  superi- 
ority 1  If  his  heirs  in  the  superiority  must  have  taken  without  consolidation,  I  cannot 
but  hold  that  consolidating  would  confirm  the  right ;  because  if  what  I  have  said 
be  correct,  it  seems  to  follow  a  fortiori  that  they  must  take  them  both  when  they  are 
consolidated,  because  they  are  no  longer  separate  ;  they  are  one,  and  at  the  time  in- 
separable. It  is  very  true  that  notwithstanding  consolidation  it  is  always  in  the  power 
of  an  heir,  who  takes  beneficial  right  in  both,  to  separate  the  one  from  the  other.  He 
may  create  a  new  dominium  utile  either  exactly  the  same  as  the  former,  or  with  any 
difference  he  pleases.  But  in  order  to  have  that  power,  he  must  be  in  the  beneficial 
right  of  the  iplenum  dominium ;  and  I  take  it  that  in  this  case  it  is  impossible  to  say 
that  the  heir-at-law  ever  can  be  in  the  beneficial  right  of  this  plenum  dominium.  It 
is  true  that  in  point  of  feudal  form  he  can  expede  a  service  in  the  plenum  dominium. 
but  that  certainly  is  not  a  succession  beneficial  to  himself.  That  is  merely  a  way  of 
making  up  the  title.  It  is  a  totally  different  question  whether  he  has  a  beneficial 
interest  in  the  estate  which  he  thus  takes  ;  and  if  he  has  no  beneficial  interest  in  the 
plenum  dominium,  I  am  at  a  loss  to  see  how  we  can  deal  with  it,  in  separating  i^in 
the  two  estates,  for  the  purpose  of  retaining  one  to  himself.  Now,  the  only  nicety 
in  this  case  (for  a  nicety  it  is,  certainly)  arises  from  this  circumstance,  that  the  heirs 
who  are  to  take  the  superiority,  in  the  present  case,  are  not  the  heirs  of  investiture. 
That  is  the  only  specialty,  otherwise  it  certainly  would  fall  under  the  direct  effect,  of 
the  decision  I  have  referred  to.  And  the  question  is  this,  shall  the  heirs  by  personal 
deed  which  rules  the  feudal  investiture,  not  be  considered  the  heirs  entitled  to  take 
the  dominium  utile,  merely  because  they  happened  to  take  not  by  the  feudal  investiture, 
but  by  an  overruling  conveyance  of  a  personal  kind  1  That  is  the  question.  I  fairly 
admit  it  is  a  question  somewhat  different  from  what  occurred  in  the  case  of  Selkirk ; 
but  I  humbly  think  in  principle  it  ought  to  be  decided  the  same  way.  The  principle 
of  that  decision  is  that  the  two  estates  shall  go  together.  That  is  the  feudal  effect 
of  consolidation.  That  must  be  understood  to  be  the  intention  of  the  man  who  con- 
solidates ;  and  the  argument  on  the  other  side  involved  this  petitio  principii — that 
Alexander  was  not  aware  of  the  way  in  which  the  superiority  was  to  go.  For  if  you 
suppose  that  he  was  aware  that  the  superiority  must  go  to  Mr.  Dunn  Pattison,  failing 
his  own  issue,  you  must  conclude  that  by  the  consolidation  he  intended  the  plenum 
dominium  to  go  to  him.  If  you  suppose  that  he  was  under  a  mistake  in  thinking 
that  the  superiority  was  to  go  to  his  heir-at-law,  then  I  admit  that  his  consolidating 
the  two  estates  might  infer  that  he  intended  the  plenum  dominium  to  go  to  his  heir- 
at-law  too.  But  if  you  suppose,  which  I  think  is  the  natural  supposition,  that  he 
was  aware  how  his  succession  was  to  stand,  that,  failing  his  own  issue,  the  superiority 
would  go  to  Mr.  Dunn  Pattison,  I  cannot  interpret  his  consolidation  of  the  two  estates 
to  mean  anything  else  than  that  the  plenum  dominium  was  to  go  to  hina.  Thus,  in 
point  of  intention,  equally  as  I  think  in  point  of  feudal  effect,  I  cannot  see  how  the 
plenum  dominium  can  be  split.    I  think  it  must  go  to  one  and  the  same  person. 

Now,  holding  that  the  consolidation  makes  one  undivided  estate  of  Boquhanran. 
[1115]  there  are  several  suppositions  that  may  be  made.  The  heir  in  this  pUnvm 
dominium  may  be  the  heir-at-law;  or  he  may  be  the  heir  of  provision  in  the  superiority; 
or  lastly,  he  may  be  the  heir  of  provision  in  the  residue  of  WilHam's  estate.  That  they 
shall  both  be  taken  by  one  heir  is,  I  think,  the  necessary  consequence  of  consolidation. 
Now,  consider  who  is  to  take  this  plenum  dominium.  In  the  first  place,  I  think  it 
is  hardly  to  be  doubted  but  that  the  consolidation  defeats  the  provision  in  favour  of 
the  residuary  legatees.  I  think  that  can  hardly  be  disputed.  It  is  no  longer  left  upon 
William's  personal  deed,  but  there  is  an  actual  conveyance  which  must  always  alter 
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a  personal  deed  when  the  power  of  altering  the  suocession  is  unlimited.  Therefore 
it  is  impossible  to  maintain,  and  I  hardly  think  it  has  been  maintained,  that  the  heirs 
of  provision  in  the  residue  are  to  carry  the  plenum  dominium.  But  Mr.  Hector  says, 
and  I  think  there  was  logic  in  his  contention — he  says,  as  I  understand  his  argument, 
not  that  there  shall  be  a  spUtting  of  the  succession,  but  that  the  heir-at-law  shall  take 
both.  That  was  his  contention  ;  and  I  can  understand  that,  if  there  was  any  authority 
for  saying  that  the  dominium  utile,  when  consolidated,  shall,  in  point  of  succession, 
carry  along  with  it  the  dominium  directum,  and  evacuate  the  controlling  personal 
destination  of  the  dominium  directum,  his  contention  would  be  good.  But  that  I 
think  is  altogether  put  an  end  to  by  the  case  of  Selkirk  ;  because  it  is  quite  plain  that 
although  the  destination  of  the  dominium  directum  may  swallow  up  and  evacuate 
the  previous  destination  of  dominium  utile,  there  is  no  case  on  record  in  which  the 
destination  of  the  dominium  utile  was  held  to  swallow  up  the  other.  The  one  may 
be  much  more  valuable  ;  but  the  jv>s  7U)bilius  in  the  law  swallows  up  the  inferior  right. 
Well,  then,  there  is  only  one  remaining  alternative,  and  that  is,  that  the  man  to  whom 
the  superiority  is  destined,  though  not  by  feudal  destination,  yet  by  prevailing  personal 
destination,  shall  take  the  plenum  dominium ;  and  that  contention,  which  1  humbly 
think  is  well  founded,  is  supported  not  only  by  feudal  principle,  but  also  by  the  intention 
of  Alexander,  who  made  this  consolidation.  These  are  the  views  upon  which  I  cannot 
concur  with  the  opinion  of  Lord  Cowan.  I  should  think  it  would  be  rather  incon- 
sistent in  us  to  reduce  in  terms  of  this  summons, — a  reduction  which  would  carry 
the  plenum  dominium,  the  superiority  as  well  as  the  dominium  utile, — to  reduce  upon 
the  interest  of  Mr.  Dunn  Pattison,  and  then  to  refuse  to  give  him  the  benefit  of  tnat 
reduction, — to  reduce  by  virtue  of  his  interest  as  heir  of  provision,  and  then  to  tell 
him,  "  You  are  not  heir  of  "provision,  but  you  shall  allow  the  heir-at-law  to  separate 
this  estate  which  his  ancestor  consolidated  permanently,  and  to  reserve  to  himself 
the  part  of  it  which  you,  by  your  summons  of  reduction,  have  carried  away  from  the 
trustees  in  the  deathbed  deed." 

These  are  the  grounds  of  my  opinion  in  this  case,  which  involve  considerations 
of  extreme  difficulty,  and  which  is  well  worthy  of  being  looked  at  in  every  possible 
view.  I  arrive  at  the  conclusion  that  the  pursuer  is  entitled  to  succeed  in  this  reduc- 
tion without  any  reservation  as  to  the  dominium  utile  of  Boquhanran. 

Lord  Neavks. — This  is  unquestionably  a  case  of  great  nicety  and  difficulty ;  but 
the  opinion  at  which  I  have  arrived  is  that  which  has  been  expressed  by  Lord  Cowan. 
Certainly  the  views  which  Lord  Benholme  has  so  forcibly  stated  are  deserving  of  the 
utmost  consideration,  and  shew  the  difficulties  that  surround  the  question.  The 
case  involves  some  general  principles,  and  I  think  also  some  special  principles,  with 
reference  to  what  shall  be  the  limitation  that  we  are  to  put  upon  the  general  principles. 
The  general  principles  applicable  to  this  matter  are  those  which  Lord  Benholme  has 
stated,  and  which  scarcely  admit  of  any  question.  But  it  is  a  question  how  far  these 
are  applicable  to  the  special  circumstances  of  this  case,  which  are  very  peculiar,  and 
to  which,  so  far  as  I  know,  no  parallel  among  our  legal  precedents  can  be  pointed  out. 
The  shape  of  the  case  is  this  :  WilUam  Dunn  was  possessed  of  the  dominium  directum 
of  these  lands  on  an  investiture  in  favour  of  his  heirs  and  assignees.  Ill  that  state 
of  matters  he  executed  a  personal  deed,  on  which  Mr.  Dunn  Pattison  founds,  and 
by  which  that  gentleman  is  called  as  a  substitute  after  Alexander  Dunn,  in  the  event 
of  Alexander  not  disturbing  the  arrangements  of  his  brother.  At  the  same  time, 
William  Dunn  conveyed  the  residue  of  his  estate  in  general  terms,  with  a  substitu- 
tion in  favour  of  diflFerent  substitutes,  different  from  Mr.  Dunn  Pattison.  He  after- 
wards acquired  the  dominium  utUe  of  these  lands  upon  a  title  to  himself  and  his  heirs 
and  assignees.  Alexander  made  no  deed  of  direct  alteration  of  the  mortis  causa  deed 
in  liege  voustie,  and  this  death-[1116]-bed  deed  cannot  receive  effect  if  it  disturbs  the 
legal  rignts  of  any  party  in  the  position  of  an  heir,  as  those  rights  existed  at  the  time 
when  Alexander  was  in  liege  poustie. 

Alexander  had  completed  his  titles  in  various  ways.  In  doing  so  he  did  not  make 
use  of  the  special  deed  left  by  William,  but  he  entered  to  the  superiority  of  Boquhanran 
by  a  precept  of  dare  constat  from  the  over-superior  in  favour  of  himsebf  as  his  brother's 
heir  of  Une,  and  he  then,  as  superior  of  the  lands,  gaye  a  similar  precept  to  himself 
as  heir  of  line  in  the  dominium  utile.  That  was  the  first  step  which  was  taken,  and 
that  completed  his  title  to  these  subjects,  upon  the  principle  of  continuing  the  title 
which  William  Dunn  made  up ;  and  we  have  adopted,  and  are  to  give  effect  to  the 
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Sineral  principle,  that  the  compUtion  of  a  title  in  that  way  as  a  continuation  of  William 
unn*8  title  dud  not  supersede  the  rights  that  William  Dunn  had  conferred  upon  Mr. 
Dunn  Pattison  as  a  substitute.  Then  came  the  consolidation,  and  the  main  question 
in  the  case  is,  what  is  the  effect  of  the  consolidation  ?  There  can  be  no  doubt  that, 
in  one  aspect,  it  has  a  plain  and  material  effect.  It  is  not  a  mere  making  up  of  a  title. 
It  is  something  more.  It  was  unnecessary  in  the  way  of  making  up  a  title.  It  was 
a  new  conveyance  of  the  dominium  utile  by  himself  to  himself,  and  I  think  it  cannot 
be  doubted  that  by  so  conveying  the  dominium  utile  to  himself  as  his  superior,  he 
evacuated  the  substitution  of  the  dominium  utile  in  favour  of  the  beneficiaries,  on  whom 
the  general  residue  was  to  devolve. 

That  is  the  corollary  from  what  we  have  held, — that  while  the  continuation  of  a 
title  by  mere  entry  does  not  disturb  the  previous  personal  deed,  yet  if  the  party  having 
the  power  to  supersede  that  personal  deed  makes  up  a  new  title  by  disposition  or  by 
investiture,  with  a  destination  different  from  that  of  the  personal  deed,  he  puts  an 
end  to  the  personal  provision,  and  in  that  way  I  think  it  plain  that  the  rights  of  the 
residuary  legatees  or  beneficiaries  in  the  dominium  utile  were  put  an  end  to.    If  there 
had  been  nothing  here  but  a  feudal  title,  it  is  clear  that  the  effect  of  the  consolidation 
would  have  been  to  make  the  dominium  utile  belong  to  the  heirs  of  the  investiture 
of  the  dominium  directum.     Supposing  that  these  had  been  different  heirs, — sup- 
posing the  heirs  of  investiture  of  the  dominium  directum  had  been  heirs-male,  while 
the  heirs  of  the  dominium  utile  were  others,  I  have  no  doubt  that  the  heirs  of  investi- 
ture of  the  dominium  directum  would  have  taken  the  right  to  the  dominium  utile. 
That  is  of  the  essence  of  consolidation,  and  is  the  result  of  the  feudal  deeds  on  which 
the  property  is  held.     The  disposition  which  is  involved  in  the  resignation  ad  re- 
manentiam^  and  the  standing  investiture  of  the  superiority,  are  deeds  that  must  receive 
legal  effect  so  far  as  they  go.    Even  without  consolidation,  there  is  a  rule  that  where 
the  proprietor  of  the  dominium  directum  acquires  the  dominium  utile,  the  titles  are 
to  be  interpreted  upon  this  principle, — that  the  inferior  right,  which  the  dominium 
utile  is  held  to  be,  shall  be  so  construed,  if  possible,  so  as  to  be  in  harmony  with  the 
investiture  of  the  jus  nobilius  which  carries  tne  dominium  directum.    But  the  question 
here  is  one  of   novelty,  —  whether  when  the  dominium  utHe  is  merged  by  con- 
solidation in  the  dominium  directum  upon  a  feudal  title  which  does  not  ver  ezpressum 
or  in  terminis  confer  any  right  except  upon  the  general  heirs,  it  shall  inferential!? 
be  held  not  merely  to  go  in  the  first  instance  to  the  heirs  in  the  superiority,  but  shall 
be  held  a  donation  by  the  party  consolidating,  to  any  persons  who  by  a  personal  deed 
may  have  a  claim  on  the  superiority,  as  against  the  heir  of  line  to  whom  the  superiority 
may  feudally  be  transmissible.    For  that  proposition  I  am  not  aware  of  any  authority. 
The  case  of  Selkirk  v.  Hamilton  is  not  an  authority  for  it,  because  both  with  reference 
to  the  land  purchased  and  not  completely  consolidated,  and  in  reference  to  that  which 
was  consolidated,  the  heir  of  investiture  was  the  person  preferred.    The  question 
comes  to  be,  whether  it  was  the  presumed  intention  of  Alexander  to  improve  the 
position  of  Mr.  Dunn  Pattison  by  an  act  of  his,  for  it  must  be  from  his  act  that  he  derives 
this  extended  beneficial  interest.    The  consolidation  was  not  an  irrevocable  deed.    It 
might  be  altered  at  any  time  he  thought  proper ;  and  if  there  was  nothins;  to  restrain 
the  alteration,  it  might  be  altered  by  his  heir  just  as  much  as  by  himself.    Now,  we 
are  going  to  hold  that  as  far  as  regarded  the  dominium  directum,  with  which  Alexander 
had  not  meddled,  except  by  a  mere  entry,  Mr.  Dunn  Pattison  is  not  prejudiced  by 
what  is  done,  and  I  do  not  see  that  he  could  be  prejudiced  by  the  resignation  ad  re- 
manentiam.    The  right  that  William  Dunn  had  given  him  as  a  substitute  he  retained ; 
[1117]  but  did  he  derive  a  new  right,  a  more  beneficial  interest  not  given  him  by 
WilUam  Dunn,  and  not  expressly  conferred  by  Alexander  Dunn  1    Did  he  derive 
what  in  point  of  substantial  value  may  far  exceed  the  other  1    And  if  so,  on  what 
principle  of  law  did  he  get  it  ?    It  cannot  be  by  construing  the  investiture  title  along 
with  the  resignation.    It  must  be  by  some  presumption  of  intention,  and  that  is  a 
presumption  which  I  confess  I  do  not  feel  prepared  to  adopt.    For  temporary  purposes, 
or  with  a  view  to  various  objects,  to  save  trouble  for  the  time,  it  might  be  the  d^re 
of  Alexander  Dunn  to  have  these  rights  consohdated,  and  I  cannot  ascribe  any  par- 
ticular effect  to  the  words  of  style,  "  in  all  time  coming,"  which  just  mean  *"  in  aU  time 
coming  till  I  choose  to  make  a  new  destination."    The  whole  thing  was  subject  to 
review  in  his  lifetime,  and  it  must  be  held  as  by  a  destination  of  his  that  Mr.  Dunn 
Pattison  comes  in,  if  he  succeeds  in  his  claim,  and  this  in  virtue  of  a  deed  to  which 
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Alexander  Dunn  is  no  party  whatever.  William  Dunn  never  gave  this  dominium 
utile  to  Dunn  Pattison.  Alexander  is  no  party  to  WilUam's  deed,  except  letting  it 
alone,  and  the  only  feudal  deeds  with  which  he  is  connected  are  an  entry  upon  a  title 
of  investiture,  and  his  resignation  to  himself  and  his  heirs  of  investiture.  These  are 
the  difficulties  that  I  have  here.  I  think  the  matter  just  comes  to  this,  that  Mr.  Dunn 
Pattison  shall  not  be  prejudiced ;  and  his  rights  are  capable  of  being  enforced  upon 
the  titles  as  they  stana.  And  here,  I  think,  it  is  material  to  observe  the  way  in  which 
he  must  proceed  in  order  to  complete  his  title.  We  must  look  to  the  very  terms  of 
the  deeds  if  we  are  to  suppose  Alexander  to  have  been  cognisant  of  them,  and  to  have 
had  them  in  his  mind,  which  I  think  must  be  presumed.  The  feudal  title  must  be 
transmitted  to  the  heir-at-law.  There  is  no  feudal  title  that  can  be  taken  up  by  Dunn 
Pattison.  The  title  must  be  made  up  by  Alexander's  heir-at-law,  as  the  person  last 
infeft  in  the  superiority  and  the  dominium  utile.  Then  Dunn  Pattison  is  entitled 
to  come  forward  and  claim  his  rights  under  and  in  terms  of  the  substitution  conferred 
on  him  under  William  Dunn's  deed.  William  Dunn  thereby  gives  him  right,  and 
substitutes  to  liim  in  this  way  to  "  my  lands  of  Mountblow  and  Dalmuir,  and  the 
superiority  of  that  part  of  the  lands  of  Boquhanran,"  &c.  A  right  is  conferred  on 
him  by  this  personal  deed,  and  that  is  the  right  which  he  is  entitled  to  enforce  against 
the  heir-at-law.  That  right  can  be  given  him.  The  substance  of  it  can  be  perfectly 
well  given ;  and  the  question  is,  is  he,  under  these  words,  whether  as  an  adjudger 
making  up  his  title — ^and  it  would  be  very  difficult  for  him  as  an  adjudger  to  go  beyond 
the  words  of  the  deed — or  as  a  creditor  in  the  obligation,  to  get  this  dominium  utile 
transmitted  to  him  against  the  heir-at-law.  Is  it  not  a  complete  answer  to  his  claim 
to  say,  "  You  will  get  the  thing  that  has  been  given  you,  but  nothing  more.  You 
are  not  the  disponee  or  appointed  heir  by  any  special  deed  of  Alexander.  There  is 
nothing  but  an  inferential  presumption,  that  while  he  was  making  his  heir-at-law 
in  this,  he  meant  to  benefit  you.  It  is  enough  if  the  Court  say  he  has  not  prejudiced 
you,  and  it  is  too  strong  a  step  to  say  he  has  benefited  this  heir  to  that  extent  by  that 
mere  inference  V  I  think  this  is  fortified  by  considering  some  other  difficulties  that 
would  attend  the  case.  WiUiam  Dunn  made  a  general  conveyance  of  residue,  and  then 
he  dealt  with  the  dominium  utile.  Now,  the  dominium  utile  in  general  is  held  to 
go  to  the  intended  heirs  of  the  superiority  even  without  consolidation.  But  are  we 
to  hold  that  William  Dunn  intended  it  to  go  with  the  superiority  rather  than  with 
the  residue  ?  And  yet  sometimes  where  intention  is  to  be  considered,  a  special  destina- 
tion supersedes  a  general  destination.  If  William  Dunn  had  bought  that  dominium 
utile  with  an  express  destination  to  his  heirs  in  the  superiority,  or  to  his  heirs  of  pro- 
vision, I  take  it  that  it  would  not  have  been  by  any  means  clear  that  it  would  have  been 
carried  by  the  general  residuary  conveyance,  because  the  subsequent  special  destina- 
tion might  supersede  it.  That  would  be  a  difficult  question,  and  in  general  must 
be  dealt  with  as  matter  of  fair  intention.  If  we  were  implicitly  to  follow  the  principles 
of  law  which,  in  the  general  case,  are  applicable,  the  act  of  buying  the  dominium  utile 
would  be  held  to  be  a  purchase  for  the  purpose  of  incorporating  it  with  the  dominium 
directum,  and  in  that  way  it  would  be  held  by  the  construction  of  his  own  acts  that 
William  Dunn  had  bequeathed  it  to  Mr.  Dunn  Pattison  as  following  the  superiority, 
and  not  to  Mr.  Black;  who  is  the  residuary  legatee.  But  as  I  could  not  go  that  length, 
I  am  led  to  disregard,  to  a  certain  extent,  the  general  principles  that  are  connected 
with  this  matter  in  the  pecuHar  nature  of  [1118]  the  deeds  which  we  have  here.  I 
do  not  think  the  consoUdation  of  Alexander  makes  much  difference  on  the  purchase 
of  William  in  that  respect,  except  as  making  a  new  title  to  the  dominium  utile.  And 
with  reference  to  the  possibility  of  working  out  the  rights  of  parties,  it  appears  to  me, 
that  though  the  title  under  which  Mr.  Pattison  derives  this  is  a  gratuitous  and  mortis 
causa  title,  his  position,  feudally  to  get  a  right  to  what  he  has  is  very  much  what  it 
would  have  been  if  William  Dunn  had  sold  him  the  dominium  directum  in  his  hfetime, 
with  the  feu-duty  mentioned ;  and  if  that  obligation  had  remained  latent  till  Alex- 
ander had  consolidated  the  two  rights  together,  and  then  died  leaving  them  in  that 
consolidated  state,  Mr.  Dunn  Pattison,  as  the  purchaser  of  the  superiority  and  feu- 
duty,  would  have  been  entitled  to  come  forward,  if  this  claim  was  not  carried  off  by 
prescription,  but  would  he  have  been  entitled  to  say,  "  Alexander  having  consolidated 
this,  has  made  me  a  present  of  the  property.  I  bought  the  superiority ;  he  cannot 
separate  them ;  give  me  not  only  the  superiority,  but  the  property  merged  in  it ; 
your  ancestor  has  consolidated  them,  and  that  is  a  present  to  me  1 "    The  case  is  not 
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so  strong  in  principle,  because  an  onerous  transaction  is  to  be  dealt  with  more  strictly  ; 
but  if  it  had  been  a  donation,  it  would  have  been  very  much  the  same  thing  as  to  the 
titles.  There  is  the  same  want  of  presumption  that  this  party  who  has  a  limited 
benefit  by  the  arrangement  of  William  Dunn,  shall,  from  his  consolidation,  receive 
a  great  benefit  from  Alexander's  deed.  The  result  to  which  I  come  is,  however,  a 
little  di£ferent  in  shape  from  that  in  which  the  parties  have  been  putting  it,  for  I  confess 
I  think  it  is  not  easy  to  resist  the  title  of  Mr.  Dunn  Pattison  to  set  aside  the  whole 
conveyance  generally,  because  it  embraces  the  dominium  directum  to  which  he  has 
right,  and  Alexander  Dunn,  who  had  no  right  to  bestow  the  dominium  directum  on 
deathbed,  has  done  so,  and  has  done  so  in  words  to  include  both.  Therefore,  there 
is  a  title  to  set  aside  the  general  conveyance ;  but  I  think  the  result  of  that  would  be 
to  leave  the  dominium  pUnum  to  go  to  the  heir-at-law,  and  Mr.  Dunn  Pattison  would 
then  have  his  right  to  obtain  from  the  heir-at-law  the  precise  thing,  or  the 
equivalent  of  the  precise  thing,  that  William  Dunn  gave  him,  but  nothing  more, 
the  consequence  of  which  would  be  to  leave  the  dominium  utile  in  the  person  of 
the  heir-at-law. 

Lord  Justice-Clerk, — I  have  felt,  in  common  with  your  Lordships,  that  this 
is  a  case  of  very  great  difficulty,  but  after  the  opinions  which  have  b^n  delivered, 
I  think  that  I  shall  be  able  to  express  the  grounds  of  my  judgment  in  a  yery  few  sen- 
tences.    If  Mr.  Dunn  Pattison  had  been  the  heir  of  investiture  of  the  superiority, 
I  should  have  thought  the  reasoning  of  Lord  Benholme  perfectly  conclusiye,  and  should 
have  concurred  with  him  in  the  result  at  which  he  has  arrived  ;  and  the  reason  why 
I  differ  from  him  is,  that  Mr.  Dunn  Pattison  is  not  the  heir  of  investiture  in  the  superi- 
ority, and  has  nothing  under  the  deeds  before  us  but  a  personal  claim  to  an  estate 
of  superiority  under  the  deed  of  William  Dunn.     In  order  to  make  the  question  dear, 
I  think  it  is  useful  to  consider  exactly  what  is  the  state  of  the  titles,  apart  altogether 
from  the  deed  of  William  Dunn,  and  any  influence  which  that  deed  is  to  have  upon 
his  succession.     Mr.  William  Dunn,  in  his  own  hfetime,  was  the  proprietor  of  the 
superiority  of  Boquhanran,  under  titles  which  are  not  particularly  before  us,  but 
which  vested  him  with  a  fee-simple  right  in  that  estate  of  superiority.     In  his  lifetime 
he  also  acquired  the  dominium  utile  ;  and  that  he  took  to  himself  likewise  in  fee-siniple. 
Therefore,  as  regards  both  these  separate  estates,  during  the  lifetime  of  William  Dunn 
the  investiture  was  to  William  Dunn  and  his  heirs  whatsoever,  or  his  heirs  and  assignees. 
Now,  when  he  died,  his  heir-at-law  was  Alexander  Dunn,  and  he  made  up  a  title  to 
each  of  those  estates  separately.     He  entered  by  precept  of  dare  constat  to  the  dominium 
directum  with  the  immediate  over-lord,  Mr.  Monteith,  and  then  he  entered  with  himself 
by  precept  of  dare  constat  and  charter  of  confirmation  as  regards  the  dominium  utUe. 
The  effect  of  that  was  to  vest  in  his  person,  just  as  they  had  stood  in  the  person  of 
William  Dunn,  a  fee-simple  title  to  each  of  the  two  estates  of  superiority  and  property. 
In  other  words,  according  to  the  state  of  the  inyestiture,  each  of  those  estates  stood 
destined  to  the  heirs  whatsoever  of  Alexander,  and  upon  his  death  they  would  necessarily 
both  of  them  pass  to  the  same  heir,  because  they  were  both  estates  taken  by  him  as 
succession, — they  would  both  pass  to  his  heir  of  line.     Now,  in  these  circumstances, 
he  consolidates  these  two  estates  by  resigning  the  dominium  utile  into  his  own  hands,  as 
the  owner  of  the  superiority ;  and,  no  doubt,  in  the  procuratory  and  [1119]  instrument 
of  resignation  it  appears  that  the  dominium  utile  is  resigned  in  favour  of  himself  and 
his  heirs  and  assignees  whomsoever.     But  these  are  the  heirs  of  investiture  in  the 
superiority ;  and  the  effect,  as  far  as  legal  succession  is  concerned,  would  have  been 
exactly  the  same  whether  the  dominium  utile  had  been  resigned  or  no,  because  they 
both  stood  upon  the  same  investiture.     Well,  then,  upon  Alexander's  death,  what 
would  be  the  effect  in  law  of  this  state  of  the  titles  ?     His  heir  of  line  would  take  iip 
those  estates  whether  they  were  one  or  separate.     He  would  have  the  only  feudal  title 
to  take  them  up.     That  is  plain  enough.     Nobody  else  could  have  any  access  to  the 
hcereditas  jacen^  at  all,  as  regards  these  estates,  and  so  the  heir  of  line  must  take  them 
up.     Now,  what,  upon  that  state  of  the  feudal  title,  is  to  be  the  effect  of  William  Dunn's 
deed  1    We  are  all  agreed  that,  as  regards  the  dominium  utile,  it  is  to  be  held  as  having 
been  intended  to  be  comprehended  by  William  Dunn  in  his  destination  of  the  residue 
of  his  estate  ;  and  we  are  also  agreed  that  Alexander,  having  resigned  ad  remaneniiam 
did  thereby  convey  to  himself  by  a  deed  of  conveyance  that  estate  of  dominium  utik 
which  stood  destined  to  the  persons  whom  I  may  call  the  residuary  legatees  of  William, 
and  that  that  had  the  effect  of  evacuating  the  substitution  in  favour  of  the  residuary 
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legatees,  as  regards  the  dominium  uiUe,  We  are  also,  1  think,  all  agreed  that  that 
resignation  had  no  adverse  effect  upon  the  right  of  Mr.  Dunn  Pattison  as  heir  of  pro- 
vision to  the  superiority  of  William  Dunn's  deed.  But  then,  what  was  the  right  of 
Mr.  Dunn  Pattison  under  William's  deed  1  He  has  notliing,  so  far  as  I  can  see, — 
apart  from  the  effect  of  the  resignation  ad  remaTientiam,  which  I  shall  consider  immedi- 
ately,— he  has  nothing  but  the  right  which  was  given  to  him  by  William's  deed.  Now, 
that  is  a  purely  personal  right ;  he  has  no  feudal  right  of  any  kind  ;  he  has  no  feudal 
title  in  his  person  of  any  kind.  He  has  a  mere  personal  claim,  which  I  apprehend 
must  be  enforced  against  the  heir-at-law  of  Alexander  Dunn.  But  what  is  his  personal 
claim  ]  Is  it  not  defined  and  limited  by  that  very  deed  which  creates  it,  and  which  is 
not  a  feudal,  but  a  personal  deed — ^in  the  words  of  Lord  Neaves,  his  right  just  gives 
him  a  personal  claim  to  the  superiority  of  these  lands,  and  to  nothing  else.  Must 
he  not  go  against  the  heir-at-law  of  Alexander  Dunn  to  make  effectual  that  personal 
claim  ?  And  when  he  goes  against  the  heir-at-law  of  Alexander  Dunn  to  make  effectual 
that  personal  claim,  is  he  not  restrained  as  to  the  extent  of  the  claim  by  the  very  words 
in  which  it  is  constituted  1  If  it  be  intended  to  be  said,  that  Alexander  must  be  pre- 
sumed to  have  made  a  present  to  Mr.  Dunn  Pattison  of  the  dominium  utile  of  these 
lands,  then  I  think  we  are  altogether  out  of  feudal  principles,  and  entirely  in  the  doctrine 
of  presumed  will,  because,  as  1  said  before,  Mr.  Dunn  Pattison  not  being  the  superior, 
and  not  being  the  heir  of  investiture  of  the  superiority,  the  resignation  of  the  dominium 
utile  gave  nothing  to  Mr.  Dunn  Pattison  directly,  because  he  had  no  present  right. 
It  gave  nothing  to  Mr.  Dunn  Pattison  as  an  heir,  because  he  was  not  an  heir  in  any 
proper  sense  of  the  term,  but  merely  a  substitute  in  a  personal  claim.  The  principles 
to  which  Lord  Benholme  has  referred,  and  the  soundness  of  which  I  do  not  in  the 
least  degree  controvert,  where  there  is  nothing  but  feudal  titles  to  deal  with,  would, 
I  think,  go  too  far  even  for  his  own  argument  in  this  case.  If  it  is  to  be  held  that  a 
person  acquiring  to  himself  the  dominium  utile  of  an  estate  of  which  he  is  superior, 
but  against  which  superiority,  in  the  event  of  liis  not  otherwise  devising  it,  somebody 
else  has  a  personal  claim — ^if  the  acquisition  of  the  dominium  utile  is  to  operate  in 
favour  of  that  person  with  a  personal  claim  to  the  superiority — let  us  consider,  what 
was  the  effect  of  William  Dunn's  purchase  of  the  dominium  utile.  He  had  by  that 
time  made  a  settlement  of  liis  estate  in  terms  of  the  deed  of  settlement  before  us ;  and 
he  had  thereby  expressed  his  will  and  desire  that  the  superiority  of  this  estate  should 
go  to  Mr.  Dunn  Pattison.  Well,  if  the  feudal  principles  relied  on  by  Lord  Benholme 
are  applicable  to  a  case  like  that,  was  not  the  acquisition  by  purchase  of  the  dominium 
utile  by  W^illiam  Dunn  just  such  an  event  as  would  have  the  effect  of  giving  it  to  the 
person  to  whom  he  had  left  the  superiority  %  In  that  case,  Mr.  Dunn  Pattison  would 
have  been  entitled,  under  the  deed  of  William  Dunn — altogether  irrespective  of  the 
resignation  and  consolidation  which  afterwards  took  place  by  Alexander — to  claim 
both  the  one  estate  and  the  other.  But  nobody  has  maintained  that,  and  the  plain 
reason  why  it  could  not  be  maintained  is,  that  it  is  a  rule  of  construction  totally  in- 
applicable to  such  a  deed  as  this  personal  deed  of  William  Dunn.  But  then,  when  I 
come  to  the  next  heir  succeeding  to  William  [1120]  Dunn,  suppose  that  he,  without 
consolidating  at  all,  makes  a  disposition  to  himself  of  this  dominium  utile ^  and  does 
it  for  the  purpose  of  evacuating  the  substitution  which  he  imagines  exists  in  favour 
of  the  residuary  legatees, — he  wants  to  take  the  dominium  utile  out  of  the  residuary 
legatees,  and  to  evacuate  the  substitution  to  that  effect — I  can  conceive  no  better  or 
more  direct  way  in  which  he  could  do  it  than  by  disposing  it  to  himself  and  his  heirs 
whatsoever.  Well,  according  to  the  doctrine  of  the  cases  referred  to,  if  they  be  applic- 
able to  this  case,  it  required  nothing  more  than  such  a  conveyance  to  himself  and  his 
heirs  whatsoever  to  vest  the  dominium  utile  in  the  heirs  of  the  superiority^  although 
these  heirs  were  not  proper  heirs,  but  persons  in  the  situation*  of  Mr.  Dunn  Pattison, 
having  only  a  personal  claim  to  the  superiority.  Now,  I  think  it  would  be  a  very 
strong  thing,  indeed,  to  say  that  in  the  case  which  I  have  been  supposing,  of  a  dis- 
position by  Alexander  Dunn  to  himself  of  this  dominium  utile,  that  would  have  the 
effect  of  giving  it  to  Mr.  Dunn  Pattison.  And  yet  the  doctrine  which  is  sought  to  be 
imported  into  this  case  from  the  Duke  of  Hamilton  v.  The  Earl  of  Selkirk,  goes  that 
full  length,  and  makes  no  distinction  whatever  between  the  case  where  a  conveyance 
is  taken  of  the  dominium  utile  to  the  owner  of  the  superiority,  and  the  case  where, 
after  having  taken  that  conveyance,  he  proceeds  to  consolidate.  It  is  for  these  reasons 
that  I  find  it  quite  impossible  to  apply  that  doctrine  to  the  present  ciise ;  and  it  is 
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in  the  application  or  non-application  of  that  doctrine  that  I  think  the  whole  difficulty 
and  the  whole  question  here  arises.    I  concur  with  the  majority  of  the  Court,  and  I 
hold  that  Mr.  Dunn  Pattison  has  a  good  title  to  sue  a  reduction  of  the  conveyance 
to  the  deathbed  deed  of  Alexander  of  the  plenum  dominium  of  Boquhanran,  to  the 
effect  of  enabling  him  to  obtain  a  right  to  the  superiority  of  these  lands,  which,  of 
course,  will  involve  a  separation  of  the  two  estates,  so  as  to  place  them  just  as  thej 
stood  before,  by  steps  which  one  can  easily  anticipate,  under  the  obUgation  which  I 
hold  to  be  imposed  by  William  Dunn  s  deed  to  that  effect  on  the  heirat-law  of  Alexander. 
There  is  one  other  matter  to  which  1  should  wish  to  advert  before  this  advising  is  con- 
cluded.   The  effect  of  our  judgment  now  is,  to  hold  that,  as  regards  the  dominium 
utile  of  Boquhanran,  it  belongs  to  the  heir-at-law  of  Alexander,  and  the  claim  of  the 
residuary  legatees  of  Wilham  is  ousted,  in  so  far  as  regards  that  dominium  utile.    But, 
unfortunately,  this  result,  and  any  judgment  we  may  pronounce  to  that  effect,  is  in  some 
degree  inconsistent  with  a  judgment  which  we  pronounced  in  a  question  between 
the  heir-at-law  and  the  trustees  of  Alexander  Dunn  in  a  previous  action  of  reduction 
at  the  instance  of  the  heir-at-law.    That,  however,  I  must  take  leave  to  observe,  is  not 
the  fault  of  the  Court,  but  the  fault  of  the  heir-at-law ;  because,  while  he  was  suing 
a  reduction  of  the  deathbed  deed  of  Alexander,  and  contending  that  he  was  entitled 
to  take  as  Alexander's  heir-at-law^  the  whole  estate  which  Alexander  succeeded  to 
as  heir  of  William,  and  when  we  held  that  the  substitutions  in  the  deed  of  William 
controlled  the  succession  and  ousted  him,  so  far  as  they  were  not  evacuated  by  any 
deed  of  Alexander,  the  heir-at-law  failed  to  point  out  to  us,  that  there  had  been  an 
evacuation  of  the  substitution,  in  so  far  as  concerned  the  dominium  utile  of  the  lands 
now  in  question.    If  he  had  done  so,  the  question  which  we  are  now  considering  would 
then  have  arisen,  and  we  should  have  decided  it  in  favour  of  the  heir-at-law  in  one  shape 
or  other  then.    What  may  be  necessary  in  order  to  put  that  right  in  point  of  form, 
1  am  sure  I  do  not  know.    Perhaps  an  appeal  will  be  required  ;  and  as  this  case  is  not 
unlikely  to  go  elsewhere  at  any  rate,  it  can  be  very  easily  done  in  the  event  of  an  appeal 
being  taken.     But  1  desire  to  make  this  explanation  in  order  that  it  may  be  perfectly 
understood  afterwards  and  elsewhere  why  our  present  judgment  seems  to  be  in  some 
degree  in  conflict  with  the  judgment  pronounced  in  the  first  action. 

YouTig,  for  the  pursuer,  stated  that  the  pursuer  had  maintained  his  right  to  reduce 
Alexander  Dunn's  deed  to  the  effect  of  obtaining  the  plenum  dominium ;  but  according 
to  the  view  of  the  majority  of  the  Court,  the  result  of  his  success  in  the  reduction  would 
be  to  obtain  for  himself,  not  the  plenum  dominium,  but  only  the  dominium  directum, 
and  to  open  the  dominium  utile  to  the  claims  of  Alexander  Dunn's  heir-at-law.  In 
that  position  of  matters,  it  would  be  for  consideration  whether  he  should  proceed 
further  with  the  action  ;  in  the  meantime  he  did  not  move  for  reduction. 

[1121  ]  The  Court  pronounced  the  following  interlocutor  : — "  Having  resumed  con- 
sideration of  the  cause,  and  heard  counsel  for  the  parties  on  the  pleas  reserved  by  the 
interlocutor  of  9th  March  1866,  and  on  the  defences  for  the  curator  of  the  heir-at-law, 
repel  the  objections  stated  by  the  defenders  to  the  pursuer's  title  to  sue  a  reduction  of 
the  deathbed  deed  of  Alexander  Dunn,  as  a  conveyance  of  the  plenum  dominium  of 
the  lands  of  Boquhanran,  the  superiority  and  property  of  which  were  consoUdated 
by  the  said  Alexander  Dunn  during  his  lifetime,  and  'sustain  the  title  to  sue  such 
reduction,  but  only  to  the  effect  of  enabling  him  to  vindicate  his  claim  as  an  heir  of 
provision  to  the  superiority  of  the  said  lands  under  the  disposition  and  settlement 
of  William  Dunn,  reserving  in  the  meantime  all  questions  of  expenses  not  hitherto 
disposed  of." 
DuNDAs  &  Wilson,  C.S.— John  Ross,  S.S.C.— Maconocjhie  &  Hare,  W.S.— Webster 

&  Sprott,  S.S.C.— Murray  &  Beith,  W.S.— A.  G.  R  &  W.  Eixis,  W.S.— Agents. 

[Affirmed,  1868,  6  M.  (H.  L.)  147.] 
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No.  197.  IV.  Macphebson,  1121.     20  July  1866.    Exchequer  Cause,  2d 

Div.— I. 

Maxwell,  Appellant. — Young— Dundas  —Shand. 

The  Commissioners  of  Inland  Eevenue,  'RespondenU. Sol. -Gen, 

Gordon  —Fraser  —Ruiherfurd. 

Process — Case — Revenue — Stamp — 28  dt  29  VicL  c.  96,  sect  22.— ^When  a  party  who 
has  applied  to  the  Commissioners  of  Inland  Revenue  for  their  opinion  as  to  the  stamp 
chargeable  upon  a  deed  is  dissatisfied  with  their  determination,  and  obtains  from  them 
a  case  for  the  opinion  of  the  Court,  the  case  ought  to  be  brought  before  the  Court 
with  an  appeal  from  the  determination  of  the  Commissioners. 

Stamp-Duty — Appeal. — When  a  question  as  to  the  stamp-duty  payable  in  respect  of  a 
particular  prevision  in  a  deed  is  brought  before  the  Court  by  appeal  from  the  deter- 
mination of  the  Commissioners,  it  is  the  duty  of  the  Court  to  fix  the  legal  amount  of 
stamp-duty  exigible,  and  that  whether  it  be  less  or  greater  than  that  fixed  by  the 
Commissioners.  But  it  is  not  competent  for  the  Court  to  consider  the  determination 
of  the  Commissioners  on  other  points  not  the  subject  of  appeal. 

Stamp-Duty — Marriage-Contract — Personal  Bond. — A  party  bound  himself  and  his 
representatives  in  an  antenuptial  marriage-contract  to  pay  to  trustees  in  favour  of  his 
children,  according  to  the  number  that  might  be  born,  the  sums  of  £15,000,  £20,000, 
or  £30,000.  Held  (1)  that  this  provision  was  a  bond  for  a  definite  and  certain  sum 
of  £30,000,  and  assessable  in  stamp-duty  as  such ;  and  (2)  that  being  a  bond,  it 
created  a  debt  to  be  deducted  from  the  executry,  and  could  not  be  regarded  as  a 
settlement  regulating  the  distribution  of  the  executry,  and  was  therefore  not  liable 
to  ad  valorem  settlement-duty. 

Maxwell  appUed  td  the  Commissioners  of  Inland  Revenue  for  their  opinion  as  to 
the  stamp-duty  chargeable  upon  his  marriage-contract.  The  Commissioners  assessed 
and  charged  the  said  stamp-duties,  amounting  to  the  sum  of  £103,  16s.,  upon  the  said 
instrument.  Whereupon  the  applicant  paid  the  sum,  but  declared  himseli  dissatisfied 
with  the  determination  of  the  Commissioners  as  regarded  the  ad  valorem  bond  duty 
of  £37,  10s.,  assessed  in  respect  of  a  certain  provision  in  favour  of  the  children  of  the 
marriage,  on  the  ground  that  no  stamp-duty  was  payable  thereon,  and  required  the 
Commissioners  to  state  and  sign  a  case  for  the  opinion  of  the  Court  of  Exchequer.  * 

*  13  &  14  Vict.  c.  97,  sect.  14,  provides,  "that  when  any  deed  or  instrument 
liable  to  stamp-duty  shall  be  presented  to  the  Commissioners  of  Inland  Revenue  at  their 
o£Gice,  and  the  party  presenting  the  same  shall  desire  to  have  the  opinion  of  the  said 
Commissioners  as  to  the  stamp-duty  with  which  such  deed  or  instrument  in  their 
judgment  is  chargeable,"  the  Commissioners  shall  assess  the  stamp<luty  in  the  manner 
pointed  out  in  the  section. 

Sect.  15  provides,  that  if  the  party  presenting  such  deed  or  instrument  shall  declare 
himself  dissatisfied  with  the  determination  of  the  Commissioners,  such  party  may,  on  the 
conditions  provided, "  require  the  said  Commissioners  to  state  [1122]  specially  and  sign 
the  case  on  which  the  question  with  respect  to  such  stamp-duty  arose,  together  with 
their  determination  thereupon,  which  case  the  said  Commissioners  are  hereby  required 
to  state  and  sign  accordingly,  and  to  cause  the  same  to  be  delivered  to  the  party  making 
such  request  as  aforesaid,  in  order  that  he  may  appeal  against  such  determination  to 
Her  Majesty's  Court  of  Exchequer  at  Westminster ; "  and  the  Court  of  Exchequer  is 
thereby  required  "  to  decide  as  to  the  stamp-duty  with  which  such  deed  or  instrimient 
is  chargeable,"  .  .  .  (the  section  then  provides  for  repayment  of  excess  of  stamp-duty  to 
the  appellant) ;  .  .  .  "  and  if  the  sum  paid  for  stamp-duty  or  penalty  upon  or  in  respect 
of  such  deed  or  instrument  shall  fall  short  of  the  amount  which,  according  to  the 
decision  of  the  said  Court  upon  any  such  appeal,  is  chargeable,  or  ought  to  be  paid  upon 
or  in  respect  of  such  deed  or  instrument,  the  deficiency  of  such  stamp-duty  or  penalty, 
or  both,  as  the  case  may  be,  shall  be  paid  by  the  said  appellant  to  the  said  Commis- 
sioners, and  the  Court  shall  order  and  enforce  the  payment  thereof  accordingly." 

16  &  17  Vict.  c.  54,  sect.  13,  provides,  that  the  Commissioners  of  Inland  Revenue 
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[1122]  Wlien  the  cause  v/as  called,  the  C:)urt  were  of  opinion  that  the  point  in 
dispute  and  the  case  should  be  brought  before  them  by  an  appeal  against  the  detemuDa- 
tion  of  the  Commissioners.  A  note  of  appeal  was  lodged  by  the  applicant,  praying 
their  Lordships  to  find  that  the  said  marriage-contract  was  not  liable  to  be  assessed 
and  charged  with  the  said  ad  valorem  bond  duty  of  £37,  10s. 

The  case  set  forth  five  provisions  of  the  marriage-contract,  and  stated  that  the 
"  Commissioners  were  of  opinion  that*  the  provisions  in  the  said  instrument  inferred 
the  payment  of  the  following  leading  duties,  besides  two  progressive  of  10s.  each  on  the 
words  : — 

1st  Provision — bond,  drc.  ..... 

2d  Provision —     ....... 

3d  Provision —  .  .  ... 

4th  Provision — bond  for  definite  and  certain  sums  of  £30,000 
5th  Provision — (the  wife)  assigns  to  (the  husband)  her  whole  means 
and  estate,  estimated  to  amount  to  £11,000 

I 

£103  15     0 

The  Commissioners  have  accordingly  assessed  and  charged  the  said  stamp-duties, 
amounting  altogether  to  the  sum  of  £103,  15s.,  upon  the  said  instrument.'' 

The  case  concluded  thus : — **  The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  4th  recited  provision  contained  in  the  said  marriage-contract  be  a  bond  for  a 
definite  and  certain  sum  of  money ;  and  whether  the  said  marriage-contract  is  liaUe  to 
be  assessed  and  charged  with  the  ad  valorem  stamp-duty  in  respect  of  it,  as  such  bond, 
in  terms  of  the  Acts  13  &  14  Vict.  c.  97,  schedule;  and  55  Geo.  III.  c.  184,  schedule, 
part  1 ;  and  17  &  18  Vict.  c.  83,  sect.  16." 

[1123]  The  4th  recited  provision  was  in  the  following  terms : — "  As  also  the  said  (the 
husband)  binds  and  obliges  himself  and  his  foresaids  to  pay  to  ...  as  trustees  for 
the  child  or  children  to  be  born  of  the  said  intended  marriage  (other  than  and  excepting 
any  child  of  the  marriage  succeeding  or  having  right  to  the  said  lands  and  estate  of 
.  .  .  ),  and  the  lawful  issue  of  any  of  them  who  shall  predecease  him,  and  to  the  as- 
signees of  the  said  trustees,  the  provisions  following,  in  the  several  events  after  specified, 
viz.,  if  there  shall  be  only  one  such  child,  the  sum  of  £15,000  sterling,  if  two  such 
children,  the  sum  of  £20,000  sterling,  and  if  three  or  more  such  children,  the  sum  of 
£30,000  sterling,  .  .  .  and  that  at  the  first  term  of  Whitsunday  or  Martinmas  after 
the  death  of  the  said  husband,  with  a  fifth  part  more  of  penalty,  and  interest  at  the 
rate  of  5  per  cent,  during  the  not-payment,  and  in  security  of  the  personal  obligations 
before  written  for  payment  of  the  said  provisions,  with  interest  and  penalty  as  aforesaid, 
the  said  .  .  .  hereby  dispones."  * 

may  adjudge  deeds  not  to  be  liable  to  stamp-duty ;  and  if  they  shall  assess  a  duty  on  such 
deed,  and  if  the  party  presenting  the  same  shall  declare  himself  dissatisfied  with  their 
determination,  similar  provisions  are  made  in  regard  to  appeal  to,  and  determination  by, 
the  Court  of  Exchequer,  as  are  contained  in  sect.  14ofl3&14  Vict.  c.  97,  quoted  5tt;7ra. 

28  &  29  Vict.  c.  96,  sect.  22,  enacts  :  "  Whereas  by  the  statutes  in  that  behalf,  Her 
Majesty's  Court  of  Exchequer  at  Westminster  is  required  to  hear  appeals  against  ad- 
judications of  the  Commissioners  of  Inland  Revenue  relating  to  the  stamp-duty  on  deeds 
as  in  the  said  statutes  is  mentioned  :  Be  it  enacted,  that  in  cases  where  deeds  shall  be 
presented  for  the  opinion  of  the  said  Commissioners  at  their  offices  in  Edinburgh  and 
Dublin  respectively,  appeals  against  their  adjudications  may  be  heard  and  determined 
by  Her  Majesty's  Court  of  Exchequer  in  Scotland  and  Ireland  respectively,  in  the  same 
manner,  and  subject  in  all  respects  to  the  like  provisions,  as  in  the  said  statutes  are 
respectively  enacted  with  regard  to  appeals  to  Her  Majesty's  Court  of  Exchequer  at 
Westminster." 

*  13  &  14  Vict.  c.  97,  schedule,  voce  Bond:  "Bond  in  England  or  Ireland  and 
personal  bond  in  Scotland  given  as  a  security  for  the  payment  of  any  definite  and 
certain  sum  of  money  "  (the  ad  valorem  duties  there  stated). 

"^  Bond  in  England  or  Ireland  and  personal  bond  in  Scotland,  given  as  a  security 
for  the  repayment  of  any  sum  or  sums  of  money  to  be  thereafter  lent,  advanced,  or 
paid,  or  which  may  become  due  upon  an  account-current,  together  with  any  sum 
already  advanced  or  due,  or  without,  as  the  case  may  be  ; 
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Argued  for  the  appallant ;— (1)  This  is  not  a  personal  bond  within  the  meaning 
of  the  statute.    The  sum  provided  is  of  the  nature  of  a  succession. 

The  children  will  take  as  heirs,  and  not  as  creditors ;  and  when  the  succession 
opens  succession-duty  will  be  payable.  But  (2)  even  if  it  be  found  to  be  a  bond,  it  is 
not  a  bond  for  a  definite  and  certain  sum,  and  therefore  cannot  be  assessed  under  that 
head  in  terms  of  13  &  14  Vict.  cap.  97.  In  this  Act  the  words  "  definite  and  certain  " 
are  contrasted,  the  one  relating  to  the  uncertainty  of  the  amount,  the  other  to  the 
contingency  of  the  same  becoming  due.  In  the  present  case  it  is  uncertain  whether 
any  sum  will  fall  due  under  the  provision,  and  if  any  sum  does  fall  due  it  is  uncertain 
what  that  sum  will  be.* 

Argued  for  the  respondents ; — (1)  This  provision  is  a  personal  bond ;  but  even 
if  it  be  not  assessable  as  a  bond  it  is  as  a  settlement.!  (2)  In  this  statute  the  words 
"  definite  and  certain  "  are  not  contrasted,  but  are  equivalent,  and  refer  to  the  amount. 
The  amount  here  is  contingent  upon  certain  events,  but  there  is  no  uncertainty.  Each 
of  the  sums  provided  in  this  case  was  definite  and  certain,  and  therefore  assessable. 

In  the  course  of  the  discussion  the  counsel  for  the  Commissioners  asked  the  Court 
to  pronounce  a  deliverance  as  to  the  nature  and  amount  of  the  stamp  required  in  re- 
spect of  a  provision  in  the  marriage-contract,  whereby  the  wife  conveyed  her  whole 
estate,  heritable  and  moveable,  valued  at  [11241  ^11,000,  to  her  husband.  This  point 
was  not  raised  in  the  appeal,  and  the  Court  refused  to  express  any  opinion  upon  it, 
as  it  was  not  competently  before  them. 
At  advising,—' 

Lord  Justice-Clerk. — This  case  comes  before  the  Court  upon  an  appeal  against 
a  determination  of  the  Commissioners  of  Inland  Revenue  on  a  matter  of  stamp-duty, 
and  the  appeal  is  presented  under  the  authority  of  the  15th  section  of  the  Act  13  '& 
14  Vict.  c.  97,  as  extended  by  the  Act  of  28  &  29  Vict.  c.  96,  section  22.  As  this  is 
the  first  appeal  of  the  kind  which  has  been  before  the  Court,  it  is  desirable  distinctly 
to  understand  what  questions  are  or  may  be  competently  raised  under  such  an  appeal. 
The  question  which  is  stated  in  the  case  prepared  by  the  Commissioners  of  Inland 
Revenue,  under  the  authority  of  the  statute,  is,  whether  a  provision  contained  in 
a  marriage-contract  be  a  personal  bond  given  as  security  for  the  payment  of  a  definite 
and  certain  sum  of  money,  and  whether  the  marriage-contract  is  liable  to  be  assessed 
and  charged  with  the  ad  valorem  stamp-duty  in  respect  of  it,  as  such  bond.  But  the 
counsel  for  the  Commissioners  of  Inland  Revenue  further  insisted  that  it  was  competent 
for  them  to  raise  other  questions  under  this  appeal ;  and  in  particular  they  proposed 
to  ask  the  Court  to  determine  whether  a  certain  provision  contained  in  the  same 
marriage-contract  by  which  the  wife  assigns  to  the  husband  her  whole  means  and 
estate,  estimated  to  amount  to  £11,000,  is,  or  is  not,  chargeable  Mrith  a  stamp-duty, 
as  a  settlement  within  the  meaning  of  the  13th  &  14th  of  Victoria.  Now,  I  am  of 
opinion  that  it  is  not  competent  for  the  Commissioners  of  Inland  Revenue  to  raise 
that  question  here.  It  is  no  doubt  perfectly  competent  for  the  Court,  and  it  is  their 
duty  under  the  provisions  of  the  15th  section  of  the  13th  &  14th  Vict.,  to  give  a  judg- 
ment upon  the  matter  of  the  stampKiuty  that  is  brought  before  them  by  the  appeal, 
whatever  the  practical  effect  of  their  determination  of  the  matter  may  be — whether 
it  be  in  favour  of  or  against  the  appellant,  and  in  favour  of  or  against  the  Crown, 
or  whether  the  effect  of  it  may  be  to  sustain  the  determination  of  the  Commissioners, 
or  to  give  relief  against  that  determination  to  the  subject  appealing,  or  even  to  increase 

"  Where  the  money  secured  or  to  be  ultimately  recoverable  thereon  shall  be  limited 
not  to  exceed  a  given  sum,  the  same  duty  as  on  a  bond  for  such  limited  sum, 

"  And  where  the  total  amount  of  the  money  secured  or  to  be  ultimately  recoverable 
thereupon  shall  be  uncertain  and  without  any  limit,  the  same  duty  as  on  a  bond  for 
a  sum  equal  to  the  amount  of  the  penalty  of  such  bond, 

**  And  where  there  shall  be  no  penalty  of  the  bond  in  such  last-mentioned  ciise, 
such  bond  shall  be  available  for  such  an  amount  only  as  the  ad  valorem  duty  denoted 
by  any  stamp  or  stamps  thereon  will  extend  to  cover." 

*  13  &  14  Vict.  c.  97,  schedule,  voce  "Settlement";  Sauville  v.  Commissioners 
of  Inland  Revenue,  Jan.  13,  1854,  10  H.  and  G.  p.  159 ;  23  L.  J.  Exch.  p.  273. 

t  Burrell's  Law  Dictionary,  voce  "  Settlement " ;  Boudier's  Law  Dictionary,  voce 
"  Settlement";  Lord  Braybrooke  v.  The  Attorney-General,  March  19,  18G1,  9  Clark's 
House  of  Lords  Rep.  150,  1G5. 
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the  amount  of  the  stamp-duty  that  is  chargeable  according  to  the  true  reading  of 
the  provision.  All  these  things  are  within  the  jurisdiction  of  the  Court  under  that 
15th  section  of  the  13th  &  .14th  Vict.  But  that  is  only  because  it  is  the  policy  and 
the  purpose  of  the  Act  that  when  an  adjudication  of  the  Commissioners  on  the  matter 
of  stamps  is  brought  under  the  review  of  this  Court  there  shall  be  a  determination 
once  for  all  as  to  what  is  the  real  amount  and  nature  of  the  stamp-duty  that  is  payable 
in  respect  of  the  particular  matter  or  thing  on  which  the  Commissioners  have  charged 
stamp^luty.  But  to  say  that  that  extends  the  jurisdiction  of  the  Court  in  such  a 
way  as  to  impose  upon  them  a  duty,  where  one  provision  of  a  complicated  deed  like  the 
present  is  brought  under  their  consideration  with  a  view  to  determine  what  stamp- 
duty  is  chargeable  on  that  provision,  to  take  the  deed  and  read  and  consider  it  in  the 
interest  of  the  Crown  for  the  purpose  of  discovering  whether  there  is  not  anything 
else  to  be  found  in  the  deed  in  which  some  stampduty  might  possibly  be  imposed,— 
I  say  to  represent  that  to  be  the  duty  of  the  Court  under  this  section  of  the  Act  of 
Parliament,  appears  to  me  to  be  irrational  and  absurd.  And  if  that  be  so,  it  is  equally 
incompetent  and  out  of  the  question  for  the  Commissioners  themselves,  coming  here  as 
respondents  in  this  appeal,  to  reverse  their  position,  and  put  themselves  in  the  position 
of  claimants  and  appellants  for  the  purpose  of  obtaining  a  duty  which  they  have  not 
even  themselves  said,  in  adjudicating  upon  this  deed,  that  the  deed  is  subject  to. 

The  only  question,  therefore,  that  we  are  to  determine  is  the  question  stated  in 
the  cafle,  though,  no  doubt,  in  determining  that  question,  if  we  should  be  of  opinion 
that  the  portion  of  the  deed  brought  under  our  consideration  is  not  subject  to  the 
stamp-duty  as  a  bond,  it  is  quite  in  our  power  to  say  that  it  is  subject  to  the  stamp- 
duty  under  some  other  head  of  the  Stamp  Act.  Now,  the  question  which  we  have 
thus  to  determine  is  one  imdoubtedly  attended  with  some  difficulty,  requiring  rather 
subtle  and  nice  distinctions  in  order  to  arrive  at  a  satisfactory  conclusion.  The  ob- 
jections made  by  the  appellant  to  this  stamp  seem  to  me  to  resolve  into  two.  He  savs, 
in  the  first  place,  that  this  is  not  a  bond  within  the  [1125]  meaning  of  the  Act,  and  he 
says,  in  the  second  place,  that  if  it  be  a  bond  it  is  not  a  bond  "  for  the  payment  of  any 
definite  and  certain  sum  of  money,"  these  being  the  words  of  the  schedule  under  which 
it  is  proposed  to  be  charged. 

Now,  whether  this  is  a  bond  or  no  seems  to  me  to  depend  very  much  upon  the 
language  of  that  part  of  the  deed  of  which  we  are  judging ;  and  I  find  that  in  that 
part  of  the  mamage-contract  the  husband  binds  and  obliges  himself  and  liis  fore- 
saids, which  I  take  to  be, — although  that  part  of  the  deed  is  not  before  me — ^his  heirs, 
executors,  and  successors  whomsoever, — he  binds  and  obliges  himself  and  his  heirs, 
executors,  and  successors  whomsoever  to  pay  to  certain  parties,  as  trustees  for  the 
child  or  children  to  be  born  of  the  said  intended  marriage,  other  than  the  child  succeeding 
to  the  landed  estate,  and  the  lawful  issue  of  any  of  them  who  shall  predecease  him, 
and  to  the  assignees  of  the  said  trustees,  the  provisions  following,  in  the  several  events 
after  specified,  viz.,  if  there  shall  be  only  one  such  child,  the  sum  of  £15,000  sterling, 
if  two  such  children,  £20,000,  and  if  three  or  more  such  children,  £30,000,  and  that 
at  the  first  term  of  Whitsunday  or  Martinmas  after  the  death  of  the  husband,  with 
a  fifth  part  more  of  penalty,  and  interest  at  the  rate  of  5  per  cent,  during  the  not-pay- 
ment ;  and  in  security  he  conveys  his  landed  estate.  Now,  as  far  as  mere  words  are 
concerned,  and  as  far  as  the  legal  construction  of  this  deed  is  concerned,  the  Court 
are  so  perifectly  familiar  with  provisions  of  the  kind  that  it  is  in  vain  to  waste  words 
upon  it.  There  is  no  doubt  that  this  is  a  personal  obligation  undertaken  by  the  husband, 
and  that  it  is  conceived  in  such  a  form  as  to  be  on  his  part  a  personal  bond.  The  trus- 
tees who  are  named  in  the  deed  are  the  creditors  in  that  personal  bond.  The  husband 
is  the  debtor  in  that  personal  bond.  And  so  completely  is  the  relation  of  debtor  and 
creditor  constituted  between  these  two  parties  that  when  the  term  of  payment  arrives, 
— that  is  to  say,  the  first  term  of  Whitsunday  or  Martinmas  after  the  death  of  the 
husband, — ^these  trustees  will  be  entitled  to  enforce  payment  of  the  sums  of  money 
therein  contained,  if  they  be  then  due,  in  all  the  ways  in  which  the  creditor  in  any 
personal  bond  could  enforce  payment.  It  is  in  vain  to  say  that  the  money  which 
the  husband's  executors  or  representatives  will  then  require  to  pay  is  part  of  his  suc- 
cession. So  far  from  being  part  of  his  succession  it  is  one  of  the  debts  that  will  require 
to  be  deducted  from  his  moveable  estate  before  the  amount  of  his  succession  can  be 
ascertained,  and  the  creditors  in  the  bond  will  be  entitled  to  enforce  the  obligation  against 
every  representative  of  the  husband — against  his  heirs  and  executors — against  any  one 
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who  represents  him  on  the  passive  titles.  Now,  in  these  circumstances,  according 
to  ordinary  legal  construction,  and  apart  altogether  from  the  provisions  of  the  Stamp 
Act,  it  seems  to  me  absolutely  impossible  to  say,  that  this  is  not  a  personaltbond,  or 
to  say  that  it  is  anything  else  than  a  personal  bond,  in  the  style  of  its  obligation  as  well 
as  in  its  practical  effect  The  object  of  it  may  be  to  secure  a  provision  for  children, 
but  that  does  not  in  the  slightest  degree  alter  either  the  form  or  the  effect  of  the 
obligation. 

Now,  that  being  so,  the  question  comes  to  be,  whether  it  is  a  bond  within  the  mean- 
ing of  the  Stamp  Act,  and  the  great  argument  submitted  to  us  on  the  part  of  the  appel- 
lant latterly  was,  that  this  was  truly  not  a  bond  within  the  meaning  of  the  Stamp 
Act,  because  it  was  a  succession  within  the  meaning  of  the  Succession-duty  Act.  Now, 
I  take  leave,  in  the  first  place,  to  say,  that  if  the  suteequent  Act  of  Parliament  imposing 
the  succession-duty  has  made  this  money,  when  it  comes  into  the  hands  of  the  trustees 
and  passes  from  them  to  the  children,  a  succession  taxable  with  succession-duty,  it 
does  not  follow  that  there  ceases  to  be  a  bond  requiring  a  stamp.  The  one  does  not 
follow  from  the  other  at  alL  It  may  be  very  unjust  to  impose  this  double  taxation — 
one  at  each  end — to  impose  the  bond  stamp  upon  this  obligation  in  the  marriage- 
contract,  as  if  it  were  an  ordinary  bond  for  payment  of  a  sum  of  money  between  debtor 
and  creditor,  and  then  afterwards,  when  it  comes  to  be  paid,  to  tax  it  as  a  succession. 
But  if  the  Succession-duty  Acts  have  done  that,  we  cannot  interfere  to  prevent  their 
operation.  In  the  meantime  we  are  only  dealing  with  the  Stamp  Act  of  the  13th  & 
14th  Yict.,  and  considering  whether  this  is  a  bond  within  the  meaning  of  that  Act.  It 
appears  to  me  that,  looking  at  what  is  commonly  known  as  succession,  and  what  I  should 
be  inclined  prima  facie  to  hold  to  be  the  meaning  of  a  disposition  of  property,  by  means 
of  which  the  property  passes  from  the  dead  to  the  living,  on  the  one  hand,  and  an 
obligation  of  this  kind,  on  the  other,  the  distinction  between  the  two  is  very  manifest 
and  clear ;  be-[1126]-cause  a  disposition  of  property,  which  is  the  phrase  contained 
in  the  second  section  of  the  Succession-duty  Act,  taken  in  the  widest  and  most  popular 
sense,  means  that  it  is  a  deed  by  means  of  which  some  estate  or  corpus  of  money,  or 
the  like,  is  transferred  or  conveyed  from  one  to  another ;  while  the  part  of  the  marriage- 
contract  now  before  us  conveys  nothing  and  transfers  nothing,  but  simply  creates 
a  personal  obligation  of  a  future,  and,  as  it  will  appear  in  an  after  part  of  the  considera- 
tion of  this  case,  of  a  contingent  character.  Now,  whether  that  distinction  be  sufficient 
to  exempt  this  money  from  the  operation  of  the  Succession-duty  Act,  it  is  at  least  a 
distinction  so  plain  and  palpable  as  to  be  quite  sufficient  for  the  solution  of  this  question 
under  the  Stamp  Act.  This  is  not  a  succession  in  the  ordinary  sense  of  the  term,  but 
is  a  personal  obligation  to  pay  in  the  form  of  what  we  know  as  a  personal  bond.  There- 
fore I  think  the  first  objection  of  the  appellant  fails  altogether. 

But  then  he  says,  in  the  second  place,  be  it  that  this  is  a  bond,  in  order  to  bring 
it  within  the  operation  of  the  schedule  of  the  Stamp  Act  it  must  be  a  personal  bond 
in  Scotland,  given  as  a  security  **  for  the  payment  of  any  definite  and  certain  sum  of 
money,"  and  the  appellant  says  that  this  is  not  for  the  payment  of  a  definite  or  a  certain 
sum  of  money ;  that  it  is  neither  definite  nor  certam ;  that  the  amount  to  be  paid 
upon  the  occasion  of  his  death  is  uncertain ;  it  may  be  either  £15,000,  £20,000,  or 
£30,000 ;  and  it  is  also  uncertain  whether  anything  will  have  to  be  paid  at  all.  If 
there  are  no  children  there  will  be  no  payment,  if  there  is  one  child  there  will  be  a 
smaller  payment,  if  two  children  a  certain  larger  payment,  and  if  three  or  more,  then 
the  maximum  payment  of  £30,000.  Now,  the  question  is,  whether  that  is  a  security 
for  the  payment  of  a  definite  and  certain  sum  of  money.  These  words,  occurring 
i\s  they  do  in  an  Act  of  Parliament  which  imposes  a  tax  upon  the  lieges,  are  not  to  be 
stretched  by  construction  to  embrace  cases  that  do  not  fall  within  the  literal  meaning 
of  the  words.  But,  on  the  other  hand,  and  subject  to  that  principle  of  interpretation, 
the  statute  is  to  receive  a  natural  and  fair  construction.  In  dealing  with  the  stamping 
of  bonds,  let  us  see  what  the  principle  and  theory  of  this  Act  of  Parliament  are.  It 
appears  to  me  that  the  adjectives  "  definite  "  and  "  certain  "  are  not  only  both  applied 
to  the  substantive  "  sum,"  which  is  the  same  thing  as  "  amount,"  but  that,  so  far  as  I 
can  make  out,  they  express  one  and  the  same  quality.  I  think  a  definite  amount 
(for  sum  is  nothing  more  than  amount)  and  a  certain  amount  are  just  the  same  thing. 
I  cannot  distinguish  between  them.  And  therefore  in  this  respect  the  words  of  the 
Act  are  tautological,  and  mean  only  one  thing.  It  is  a  single  idea  that  is  expressed, 
viz.  that  the  sum  for  which  the  bond  is  granted  shall  be  of  ascertained  amount,  and 
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wljere  the  sum  is  of  ascertAined  amount  then  a  certain  duty  is  imposed  according  to 
the  amount  of  that  sum.  But  it  is  not  the  intention  nor  tlie  effect  of  this  Act  of  Parlia- 
ment to  allow  bonds  wliieh  are  granted  for  indefinite  and  uncertain  sums  to  escape 
from  payment.  Quite  the  contrary,  because  in  the  very  next  head  of  the  same  section, 
and  still  within  the  general  title  of  bonds,  there  are  various  provisions  which  I  think 
help  us  a  good  deal  in  the  construction  of  the  Act  If  a  bond  is  granted  as  a  security 
for  the  repayment  of  a  sum  or  sums  of  money  to  be  thereafter  lent,  advanced,  or  paid, 
it  is  still  liable  to  the  duty.  If  it  is  granted  for  repayment  of  a  sum  which  may  become 
due  upon  an  account-current,  but  which  is  not  due  when  the  bond  is  granted,  it  is 
still  to  be  the  subject  of  duty.  And  if  the  money  secured,  or  to  be  ultimately  recoverable 
is  limited  by  a  maximum  amount,  then  the  duty  is  to  be  imposed  upon  the  maximum 
which  is  stated  in  the  bond  ;  and  if  no  maximum  is  stated  in  the  bond,  but  a  penalty 
is  stated  in  the  bond,  then  the  duty  is  to  be  levied  on  the  penalty.  But  if  there  is  no 
maximum  amount,  and  no  penalty,  the  statute,  exhausting  the  ingenuity  of  its  framer 
to  reach  every  case,  goes  on  most  skilfully  to  provide  that  where  there  shall  be  no  penalty 
of  the  bond,  in  such  last  mentioned  case,  that  is,  where  there  is  neither  a  sum  stated 
to  be  paid,  nor  a  penalty  stated,  and  the  sum  is  thus  left  perfectly  uncertain  and  in- 
definite, then  such  bond  shall  be  available  for  such  an  amount  only  as  the  ad  udorem 
duty  denoted  by  any  stamp  or  stamps  thereon,  will  extend  to  cover, — that  is  to  say, 
if  you  choose  to  frame  your  bond  in  such  a  way  that  I,  the  taxing  officer,  cannot  find 
any  sum  to  take  as  the  volar  on  which  my  duty  is  to  be  imposed,  then  take  notice  that 
according  to  the  amount  of  duty  that  you  impress  in  the  form  of  a  stamp  upon  that 
obligation  will  be  your  right  to  recover  when  the  time  comes :  you  cannot  recover 
one  penny  more  under  the  bond  than  you  have  ad  valorem  [1127]  duty  to  cover ; 
so  you  take  the  risk.  Now,  putting  all  these  things  together,  is  it  not  perfectly  clear 
that  it  was  intended — whether  it  is  accomplished  is  another  affair — but  that  it  was 
intended  by  these  different  provisions  of  this  part  of  the  schedule,  to  reach  every 
personal  bond  whatsoever  which  might  afterwards  come  to  be  an  obligation  for  the 
payment  of  a  sum  of  money  7 

Now,  let  us  consider  how  this  affects  the  present  case.  In  the  first  place,  there  is 
no  sum  payable  at  all  under  this  bond,  except  upon  a  certain  condition  or  contingency, 
— that  is  to  say,  that  there  shall  be  children.  There  is  not  anything  in  the  provisions 
of  this  part  of  the  schedule  which  excludes  from  its  operation  the  case  of  a  bond  for  a 
sum  of  money  payable  upon  a  contingency.  I  can  find  nothing  so  to  limit  the  opera- 
tion of  the  words.  I  think  the  words  are  broad  enough  in  their  natural  meaning  to 
reach  the  case  of  a  bond  payable  only  upon  a  contingency.  But  then  it  i&  said  further, 
this  is  not  merely  a  contingency,  because  when  the  time  arrives  we  do  not  know  what 
sum  is  to  be  payable ;  it  may  be  either  £15,000,  or  £20,000,  or  £30,000.  Now,  that  at 
first  sight  is  very  plausible,  but  when  you  come  to  analyse  it,  it  is  nothing  but  contin- 
gency after  all.  There  are  three  contingencies  instead  of  one, — that  is  to  say,  the 
husband  here  has  undertaken  in  the  contingency  of  his  having  one  child  to  pay  £15,000, 
and  in  the  contingency  of  his  having  two,  to  pay  £20,000,  and  in  the  contingency  of 
his  having  three,  to  pay  £30,000.  Well,  the  Commissioners  of  Inland  Revenue  might 
perhaps  have  said, — "There  are  three  contingent  bonds,  one  for  £15,000,  one  for 
£20,000,  and  one  for  £30,000."  I  do  not  think  that  would  have  been  a  very  fair  con- 
struction of  the  Act  of  Parliament,  I  must  say,  because  in  no  event  will  the  whole  three 
sums  come  to  be  payable,  but  only  in  the  worst  event  for  the  obligant,  the  maximum 
sum  of  £30,000.  It  may  be  that  something  less  may  be  payable,  but  it  may  be  also 
that  the  largest  sum  will  be  payable.  Now,  I  must  say  it  would  be  in  my  mind  an 
unfair  and  an  irrational  construction  of  this  schedule  of  the  Stamp  Act  to  say  that  this 
obligation  for  payment  of  £30,000,  in  the  event  of  Sir  William  having  three  or  more 
children,  is  not  within  the  operation  of  these  provisions;  and,  therefore,  I  am  for 
dismissing  this  appeal,  and  confirming  the  determination  of  the  Commissioners  of 
Inland  Revenue.  I  may  say,  further,  that  I  am  quite  clear,  as  indeed  was  conceded 
in  argument  latterly  by  the  counsel  for  the  Commissioners,  that  this  part  of  the  mar- 
riage-settlement does  not  fall  within  the  title  "  Settlement "  in  the  schedule,  but  falls 
under  the  title  "  Bond,"  under  which  they  have  classed  it. 

Lord  Cowan. — The  only  part  of  the  argument  I  have  felt  to  be  attended  with 
difficulty  is  that  which  touches  the  application  of  the  terms  "  certain  "  and  "  definite.'' 
I  was  much  impressed  with  the  contention  of  tjie  defenders'  counsel  that  the  words 
had  reference  to  the  contingency  of  the  event,  and  not  merely  to  the  uncertainty  of 
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the  amount.  But  on  considering  the  matter  in  the  light  your  Lordship  has  so  clearly 
stated,  I  have  come  to  think  that  there  could  be  no  other  way  of  attaching  the  stamp- 
duty  to  a  bond  like  this,  and  charging  the  duty  upon  the  sum  which  may  become 
exigible  under  the  bond.  I  have  no  difficulty  in  holding  this  instrument  to  be  a  bond, 
or  in  holding  that  whatever  sum  is  exigible  under  it  is  a  sum  to  be  exacted  by  the 
trustees  or  the  children  as  a  debt.  I  think  a  debt  is  thereby  created,  while  the  con- 
tingency of  that  debt  arises  from  this,  that  there  may  be  no  children,  and  no  sum 
ultimately  exigible  imder  the  bond.  When  that  is  got  over,  I  think  this  is  an  obligation 
for  a  sum  of  money  on  which  the  stamp  is  rightly  imposed.  If  I  had  been  satisfied 
with  the  argument  that  this  was  a  case  where,  when  the  sums  came  to  be  paid,  the 
succession-duty  would  be  exigible,  I  might  have  arrived  at  a  different  conclusion,  for 
it  is  difficult  to  hold  that  the  instrument  is  first  to  be  viewed  as  a  bond,  and  then  to  be 
taken  as  conferring  a  right  by  succession.  But  I  am  unable  to  go  along  with  that 
argumeat.  It  may  not  be  absolutely  necessary  for  us  to  decide  that  matter,  but  being 
unable  to  reach  the  conclusion  contended  for,  I  am  driven  to  consider,  whether  this 
stamp<luty  imposed  on  the  deed  as  a  bond,  is  not  rightly  imposed.  When  I  remember 
that  sums  to  the  extent  of  £15,000  in  one  contingency,  and  £30,000  in  another,  may 
become  exigible  the  moment  the  breath  is  out  of  the  obligor's  body,  I  think  it  would 
be  an  extraordinary  state  of  matters  under  the  Stamp  Act  if  no  duty  were  imposed 
on  this  contract.  I  only  wish  to  add  that  I  cannot  entertain  the  idea  that  we  have 
jurisdiction,  under  an  appeal  of  this  kind  against  the  levying  of  a  particular  sum  as 
[1128]  duty  which  we  hold  to  be  well  levied,  to  go  into  the  whole  particulars  and 
character  of  the  obligations  in  this  deed,  and  to  impose  a  duty  which  the  Commissioners 
themselves  have  not  imposed.  I  think  we  have  no  jurisiotion  to  entertain  such  a 
question,  and  I  concur  in  what  your  Lordship  stated  upon  that  point. 

Lord  Benholme. — I  concur.  I  think  this  is  a  bond,  and  I  think  it  is  a  bond  in  the 
sense  of  the  Stamp  Act  for  a  certain  and  definite  sum  of  money.  This  is  the  ground  of 
my  opinion,  and  I  need  not  enlarge  upon  it  after  what  has  been  said  by  your  Lord- 
ship. Let  me  only  say,  in  regard  to  the  argument  upon  the  Succession-duty  Act, 
that  whatever  I  might  think  of  the  application  of  that  Act,  and  whatever  opinion  1 
may  have  formed  as  to  the  soundness  of  the  decision  that  was  quoted  to  us,  I  could 
not  allow  it  to  have  any  weight  in  the  present  question,  because  I  think  the  true  inter- 
pretation of  the  Act  we  are  now  dealing  with  is  altogether  independent  of  the  question 
of  succession.  I  do  not  think  it  has  been  altered  by  the  passing  of  the  Succession  Act, 
and  I  think  we  must  give  our  judgment  just  as  if  that  Act  had  not  been  passed.  Now, 
getting  rid  of  the  strong  arguments  that  were  urged  by  Mr.  Young,  derived  from  that 
statute,  I  really  have  no  doubt  that  this  is  a  bond,  and  a  bond  for  a  definite  and  certain 
sum  of  money. 

Lord  Neavbb  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Dismiss  the  appeal,  and 
confirm  the  adjudication  of  the  Commissioners." 

DuNDAS  &  Wilson,  C.S.— Solicttor  of  Inland  Revenue.— Agents. 


No.  198.  IV.  Macpherson,  1128.    20  July  1866.    1st  Div.,  Outer  House.— Lord 

Barcaple;  Skene. 

Harvey,  Brand,  and  Company,  Suspenders.— Shand, 

WiLLL4M  Anderson  (Trustee  on  Buchanan,  Hamilton,  and  Company's 

Sequesti*ated  Estates),  Bespondeni.— Balfour. 

Bankruptcy — Compensation— Trustee — Bill. — A  firm  in  Glasgow  consigned  goods  to 
a  London  firm  for  realisation,  and  on  the  13th  April  sent  bills  to  London  for  accept- 
aiice  as  against  the  proceeds.  The  14th  April  was  a  business  holiday  in  London, 
but  on  the  loth  the  London  firm  returned  the  bills  accepted.  The  Glasgow  house 
stopped  payment  on  the  14th  April,  and  were  afterwards  sequestrated.  Held,  by 
Lord  Barcaple,  that  the  acceptors  were  entitled  to  an  interdict  to  prevent  the  trustee 
in  the  sequestration  from  indors'ng  these  bills  for  value,  so  as  by  raising  questions 
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with  third  parties  to  deprive  tfa»  acceptors  of  a  plea  of  compensatioii  which  they 
could  plead  a/^inst  the  trustee  himself,  the  state  of  indebtedness  falling  to  be  ascer- 
tained as  at  the  date  of  the  bankruptcy. 

This  was  a  suspension  and  interdict  at  the  instance  of  Harvey,  Brand,  and  Company, 
of  London,  against  William  Anderson,  trustee  on  the  sequestrated  estates  of  Buchanan, 
Hamilton,  and  Company,  merchants  in  Glasgow,  to  prevent  him  **  from  discounting, 
or  indorsing,  or  negotiating,  or  protesting,  or  demanding  or  enforcing  payment,  or 
dealing  with  all  or  any  "  of  certain  bills  drawn  by  the  bankrupts  on  and  accepted  by 
the  suspenders. 

For  several  years  prior  to  their  bankruptcy,  Buchanan,  Hamilton,  and  Company 
had  very  extensive  business  transactions  with  the  complainers,  Harvey,  Brand,  and 
Company.  In  the  course  of  these  transactions  a  very  large  amoimt  of  foreign  produce 
imported  into  this  country  was  intrusted  by  Buchanan,  Hamilton,  and  Company,  to 
Harvey,  Brand,  and  Company,  for  realisation  in  London,  and  they  were  bound  to 
account  to  Buchanan,  Hamilton,  and  Company  for  the  proceeds  realised  by  the  sale  of 
the  said  produce,  and  they  charged  and  were  allowed  a  commission  on  the  proceeds  so 
realised. 

On  13th  April  1865  Buchanan,  Hamilton,  and  Company  drew  upon  the  complainers 
four  drafts  or  bills  for  £3350,  £1850,  £3000,  and  £1100,  amounting  in  all  to  £9300, 
and  all  payable  six  months  after  date,  being  the  drafts  or  bills  mentioned  in  the  prayer 
of  the  note  of  suspension  and  interdict.  The  said  drafts  or  bills  were  by  Buchanan, 
Hamilton,  and  Company  transmitted  to  the  complainers  for  acceptance,  in  a  letter 
dated  13th  April  1865,  [1129]  in  the  following  terms  :— "  Please  accept  and  return  the 
enclosed  drafts  against  produce,  vie. — 

"  £3350  aganst  40  bales  silk  p.  Overland, 
**  1850      „        865  pks.  tea  p.  Beatrice. 
"  3000      „        produce  p.  Norval. 
"1100      „  „         p.       „ 

"  £9300." 

Of  same  date  the  bankrupts  transmitted  to  the  suspenders  for  acceptance  a  draft 
by  Hall  and  Company  of  Penang  upon  the  suspenders,  in  favour  of  the  bankrupts, 
for  £2500. 

The  14th  April  (Good  Friday)  was  a  business  holiday  in  London,  but  on  15th  April 
the  suspenders  accepted  said  bills  and  draft,  and  transmitted  the  same  to  the  bank- 
rupts enclosed  in  a  letter  of  that  date. 

On  14th  April  Buchanan,  Hamilton,  and  Company  having  become  insolvent, 
stopped  payment,  and  their  estates  were  afterwards  sequestrated.  The  bills  and 
drafts  were  not  discounted,  but  the  trustee  in  the  sequestration  refused  to  deHver 
them  up  to  the  suspenders,  and  threatened  to  negotiate  them. 

The  note  of  suspension  was  passed  of  consent,  and  a  record  thereafter  made  up 
and  closed. 

The  trustee  denied  an  averment  of  the  suspenders*  that  the  bills  were  accommo- 
dation bills ;  but  he  admitted  that,  at  the  date  of  acceptance,  the  suspenders  were  not 
possessed  of  property  or  securities  belonging  to  the  bannrupts  sufficient  to  pay  the  debt 
due  to  them.  On  the  other  hand,  he  averred  that  the  value  of  the  produce  against 
which  the  bills  were  accepted  was  considerably  in  excess  of  their  amount ;  and  he  stated 
— (Stat.  10)  "  The  produce  against  which  the^four  drafts  or  bills  first  above  mentioned 
was  drawn  was  delivered  to  the  complainers  by  Buchanan,  Hamilton,  and  Company 
within  ten  days  of  their  insolvency.  If  the  said  drafts  or  bills  were  delivered  up  to 
the  complainers  and  cancelled,  or  if  an  account  were  stated  thereanent  in  the  manner 
contended  for  by  the  complainers,  the  result  would  be  to  give  to  the  complainers, 
to  the  extent  of  the  value  of  the  said  produce,  being  at  least  the  said  sum  of  £13,053, 
12s.  3d.,  a  security  for  certain  other  and  prior  debts  due  by  Buchanan,  Hamilton, 
and  Company  to  them.  This  would  be  in  violation  and  contrary  to  the  faith  of  the 
agreement  upon  which  the  said  produce  was  deUvered  to  the  complainers,  and  the 
said  acceptances  granted  by  them.  An  unfair  and  illegal  preference  would  thus  be 
obtained  by  the  complainers  over  the  other  onerous  creditors  of  Buchanan,  Hamilton, 
and  Company.    In  like  manner,  if  an  account  was  stated  with  reference  to  the  said 
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draft  for  £2500,  or  compensation  allowed  in  respect  thereof,  as  contended  for  by  the 
complainers,  the  complainers  would  obtain,  to  the  further  extent  of  £2500,  an  unfair 
and  illegal  preference  over  the  other  onerous  creditors  of  Buchanan,  Hamilton,  and 
Company,  making  the  amount  of  the  illegal  preference  which  would  thus  be  obtained 
£15,553,  12s.  3d.  The  respondent  is  and  has  always  been  ready,  and  now  offers  to 
deUver  to  the  complainers  the  said  drafts  for  £9300,  accepted  by  them,  on  their  account- 
ing to  him  for  the  produce  p.  Overland,  Beatrice,  and  Norval,  against  which  the 
drafts  were  respectively  drawn,  and  the  respondent  reserves  all  action  competent  to 
him  against  the  complainers  to  compel  such  delivery." 

The  suspenders  pleaded; — (2)  The  complainers  are  entitled  to  set  off  and  com- 
pensate their  claims  on  the  bankrupts,  arising  out  of  the  complainers'  said  accept- 
ances of  the  said  four  drafts  for  £9300,  against  their  oblifi:ation  to  the  bankrupts  as 
acceptors  of  the  drafts,  and  to  have  the  said  drafts  cancdJed.  (4)  The  complainers, 
in  a  question  with  the  bankrupts,  and  also  with  their  trustee  in  bankruptcy,  are  entitled 
[1130]  to  compensate  and  set  off  against  their  liabihty,  arising  out  of  their  accept- 
ances of  the  whole  drafts  in  question  for  the  tot^il  sum  of  £11,800,  the  unsecured  debt 
due  to  them;  by  the  bankrupts.  (5)  The  respondent  has  no  higher  right  or  privilege 
in  regard  to  any  of  the  drafts  in  question  than  the  bankrupts,  and  is  subject  to  all 
exceptions  and  objections  pleadable  against  them. 

The  respondent  pleaded; — (1)  The  complainers  are  not  entitled  to  have  the  first 
four  drafts  above-mentioned  delivered  up  and  cancelled,  or  to  have  an  account  there- 
anent  stated  in  the  manner  contended  for  by  the  complainers,  in  respect  that  the 
acceptances  of  the  said  drafts  formed  a  special  advance  against  the  produce  placed 
in  their  hands  for  realisation  as  aforesaid,  and  that  in  the  said  produce  the  complainers 
received  full  value  for  the  said  acceptances.  (2)  The  Qomplainers  are  not  in  the  cir- 
cumstances entitled  to  have  the  debts  constituted  by  the  said  bills  set  off  against  or 
compensated  by  any  unsecured  balance  of  debts  due  to  them  by  Buchanan,  Hamilton, 
and  Company.  (3)  The  complainers  are  not  entitled  to  have  the  said  drafts  deUvered 
up,  or  to  have  the  set-off  claimed,  in  respect  that  they  would  thereby  obtain  an  unfair 
and  illegal  preference  over  the  other  onerous  creditors  of  Buchanan,  Hamilton,  and 
Company.  (4)  The  alleged  right  of  compensation  or  offset  is  unfounded,  in  respect 
that  the  drafts  in  question  were  accepted  after  the  insolvency  and  stoppage  of  Buchanan, 
Hamilton,  and  Company.  (6)  The  claim  of  compensation  or  offset  made  by  the  com- 
plainers in  regard  to  the  draft  for  £2500  is  unfounded. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the 
complainers  are  entitled  to  have  the  subsisting  interdict  kept  up  until  the  parties  shall 
have  had  an  opportunity  of  obtaining,  in  proceedings  competent  for  that  purpose, 
final  judgment  as  to  the  rights  of  parties  with  reference  to  the  bills  in  question :  Con- 
tinues in  hoc  statu  the  interdict  formerly  granted  ^  Meantime  supersedes  farther 
consideration  of  the  cause,  and  reserves  the  question  of  expenses.**  * 

*  **  Note. — It  does  not  appear  that  this  suspension  and  interdict  is  the  proper 
process  in  which  to  obtain  a  decision  as  to  the  ultimate  rights  of  parties  in  reference 
to  the  bills  in  question.  The  present  judgment  is  merely  tentative,  the  views  on  which 
it  is  rested  being  formed  only  for  the  purpose  of  deciding  whether  the  interdict  should 
be  declared  perpetual,  or  at  least  continued  in  hoc  statu,  or  should  be  absolutely  refused. 
But  as  the  case  was  ifuUy  argued,  and  the  parties  concurred  in  wishing  him  to  do  so, 
the  Lord  Ordinary  will  state  the  views  as  to  the  legal  position  and  rights  of  parties 
in  reference  to  the  bills,  which  lead  him  to  the  conclusion  that  the  complainers  are 
entitled  to  have  their  interests  protected  by  interdict,  at  all  events  until  such  time  as 
a  decision  can  be  obtained  upon  the  questions  of  right  between  the  parties.  If  he  had 
been  satisfied  of  the  soundness  of  the  legal  views  maintained  by  the  respondent,  he  must 
have  at  once  refused  the  interdict. 

"  The  bankrupts  Buchanan,  Hamilton,  and  Company,  in  Glasgow,  were  in  the 
practice  of  consigning  goods  to  the  complainers  in  London,  to  be  disposed  of  on  their 
account,  and  of  drawing  bills  in  their  own  favour  on  account  of  the  consignments. 
Immediately  before  the  bankruptcy  they  drew  four  such  bills,  amounting  to  £9300, 
for  consignments,  of  which  they  had  recently  sent  the  complainers  invoices  and  bills 
of  lading.  These  bills  were  returned  accepted  by  the  complainers.  The  respondent, 
the  trustee  in  the  sequestration,  maintains  that  the  transaction  constituted  an  illegal 
preference,  but  the  interdict  does  not  interfere  with  any  remedy  which  he  may  be 
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[1131]  The  parties  acquiesced  in  the  interlocutor;  the  trustee  delivered  up  the 
bills ;  and  was  found  liable  in  the  expenses  of  process. 

Webster  &  Sprott,  S.S.C— Gibson-Craig,  Dalziel,  &  Brodies,  W.S.— Agents. 

entitled  to  on  that  ground,  and  it  is  unnecessary  to  consider  the  point.  At  the  date 
of  the  bankruptcy  these  bills  were  still  in  the  hands  of  the  bankrupts,  and  they  have 
been  indorsed  to  the  trustee,  and  are  now  held  by  him.  The  complainers  seek  to 
have  him  interdicted  from  negotiating  or  taking  action  on  them,  on  the  ground  either 
that  they  are  to  be  treated  as  accommodation  bills,  or  that  the  complainers  are  entitled 
to  set  on  against  them  a  debt  of  larger  amount  due  to  them  by  the  bankrupts,  and  that 
the  trustee  is  not  [1131]  entitled,  by  indorsing  them  away,  to  change  the  position 
of  parties  after  the  bankruptcy. 

"  In  support  of  the  view  that  they  were  merely  accommodation  Hlls,  the  com- 
plainers founded  upon  a  correspondence  between  the  parties  by  which  the  bankrupts 
gave  them  a  general  lien  on  the  proceeds  of  goods  realised  by  them.  The  complainers 
referred  to  this  correspondence  as  estabUshing  a  mode  of  dealing  under  which  their 
acceptances  to  the  bankrupts  were  no  longer  to  have  relation  to  specific  consignments, 
but  each  consignment,  as  received,  was  to  become  the  subject  of  a  general  lien  for 
the  balance  of  the  whole  account-current  between  the  parties.  The  Lord  Ordinary 
does  not  take  this  view  of  the  correspondence,  and  if  the  case  of  the  complainers  had 
depended  upon  it,  he  would  not  have  been  prepared  to  continue  the  interdict.  He 
thinks  it  was  plainly  intended,  that,  as  formerly,  and  consistently  with  general  usage, 
each  consignment  was  to  be  the  subject  of  separate  drafts ;  and  that  it  was  only  the 
surplus  of  proceeds,  beyond  the  amount  to  which  they  had  been  anticipated  by  the 
acceptance  of  bills  specially  drawn  ae^ainst  them,  that  was  to  be  subject  to  a  general 
lien.  He  does  not  think  that  the  bills  drawn  after,  any  more  than  before  the  a^ee- 
ment  constituted  before  the  correspondence,  can  be  treated  as  in  a  proper  sense  accom- 
modation bills.  They  were  drawn  against  the  proceeds  of  particular  consignments 
then  in  the  hands  of  the  complainers,  as  for  instance,  the  first  of  the  bills  now  in  ques- 
tion is  *  for  value  received  in  produce  per  Overland  40  bales  silk.'  And  in  regard 
to  the  bills  in  question,  the  consignments  against  which  they  were  respectively  drawn 
have  realised  more  than  the  amount  of  the  bills.  In  these  circumstances  the  com- 
plainers were  bound  to  the  bankrupts  to  retire  the  bills,  being  entitled  to  reimburse 
themselves  out  of  the  proceeds  in  their  hands. 

"  But  the  question  remains  how  the  mutual  claims  of  the  parties  are  to  be  dealt 
with  in  the  event,  which  has  occurred,  of  the  bankruptcy  of  Buchanan,  Hamilton, 
&  Co.  while  the  bills  were  still  in  their  hands.  It  appears  to  the  Lord  Ordinary  that 
so  long  as  they  continued  in  the  hands  of  Buchanan,  Hamilton,  &  Co.,  before  their 
bankruptcy,  the  bills  must  be  held  merely  to  have  constituted  or  represented  a  portion 
of  the  liability  of  the  complainers  to  account  to  them  for  the  proceeds.  They  could 
not  add  to  the  amount  of  that  liability.  In  this  view  of  the  matter  the  complainers 
must  have  been  entitled  to  set  off  the  debt  due  by  Buchanan,  Hamilton,  &  Co.  to  them 
against  their  liability  for  the  proceeds  of  the  consignments — partly  represented  by 
the  bills,  or,  what  is  the  same  thing,  against  their  Uability  for  the  amount  of  the  bills, 
and  for  the  unconstituted  balance  of  the  proceeds.  The  mere  fact  of  the  bankruptcy 
could  not  make  any  change  as  to  this,  and  the  complainers  would  still  be  entitled  to 
plead  compensation  in  the  same  way  if  the  trustee  should  sue  them  as  indebted  to  the 
oankrupts ;  and  the  Lord  Ordinary  thinks,  in  claiming  as  creditors  on  the  bankrupt 
estate,  they  would  be  entitled  to  require  the  trustee  to  adjust  the  account  between 
the  parties,  so  as  to  give  them  the  benefit  of  their  right  of  compensation,  and  to  rank 
them  for  the  balance. 

**  The  real  question  between  the  parties  is,  whether  the  trustee  can  be  restrained 
from  indorsing  the  bills  to  a  third  party  for  value,  so  as  to  deprive  the  complainers 
of  the  compensation  which  they  could  plead  against  the  trustee  himself.  The  |iarties 
were  unable  to  adduce  authority  upon  this  point,  and  the  Lord  Ordinary  has  not  found 
any.  If  the  bankrupts  had  discounted  the  bills  even  at  the  last  moment  before  their 
bankruptcy,  the  complainers  must  have  retired  them,  and  would  have  lost  the  benefit 
of  compensation  against  the  bankrupt  estate.  The  circumstance  that  they  were 
indebted  to  the  complainers  in  much  more  than  the  amount  of  the  bills,  could  not 
put  even  the  bankrupts  in  bad  faith  in  discounting  them,  for  they  had  given  full  value 
for  them  in  the  produce  against  which  they  were  drawn,  and  they  got  them  for  the 
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[1132]  CASES  ON  APPEALS  UNDER  THE  LANDS  VALUATION  ACTS 
(17  &  18  Vict.  c.  91 ;  20  &  21  Vict.  c.  58.) 

No.  199.  IV.  Macphkrson,  1132.     11  May  1864.    Lord  Mackenzie;  Lord 

Ormidale. 

Case  39.*— Thomas  Walton  Campbell. 

Property—  Valuation-BoU — Multures. — Held  that  multures  commuted  iirto  an  annual 
payment  were  comprehended  under  the  terms  "  lands  and  heritages,"  and  as  such 
were  properly  entered  in  the  valuation-roll. 

ITiomas  Walton  Campbell,  of  Walton  Park,  appealed  against  this  entry  in  the 
valuation-roll  of  the  pQ,rish  of  Kirkpatrick-Durham,  for  the  year  1863-64 : — "  Loch- 

?itrick  mill  multures."  Proprietor  and  occupier — "  Thomas  Walton  Campbell." 
early  value—"  £26." 
It  appeared  that  Lochpatrick  mill  was  let  by  the  appellant,  exclusive  of  the  astricted 
multures,  at  a  rent  of  £50,  and  that  the  multures,  amounting  to  £26,  were  retained 
and  collected  by  the  appellant  himself.  The  mill  is  entered  in  the  valuation-roll  at 
the  rent  paid  by  the  tenant,  and  the  multures  are  entered  separately  as  in  the  posses- 
sion of  the  proprietor. 

Certain  lands  in  the  parish  of  Kirkpatrick-Durham  were  astricted  or  thirled  to 
Lochpatrick  mill,  and  the  appellant  prcxiuced  a  contract  or  agreement  entered  into 
by  Mr.  Robert  Whigham,  the  former  proprietor  of  the  mill,  and  the  owners  of  the 
said  lands,  in  1814,  which,  after  designating  the  parties  to  the  contract,  proceeds— 
**  Considering  that  the  payment  of  the  astricted  multures  payable  to  the  said  mill, 
so  far  as  the  same  depends  on  the  quantity  of  corn  raised  on  the  lands  astricted  and 

express  purpose  of  being  discounted.  But  the  Lord  Ordinary  is  of  opinion  that  the 
bankruptcy  having  taken  place,  and  the  complainers  having  intimated  that  they 
hold  the  debts  compensated,  the  trustee  is  not  now  entitled  to  discount  the  bills  for 
the  purpose  of  defeating  the  plea  of  compensation  at  present  available  to  the  com- 
plainers. He  thinks  it  is  involved  in  the  [1132]  principles  of  bankrupt  law,  as  they 
have  gradually  come  to  be  established,  both  here  and  in  England,  that  the  state  of 
indebtedness  by  or  to  the  bankrupts,  as  that  is  to  be  ascertained  by  the  rules  for  balanc- 
ing accounts  in  bankruptcy,  shall  be  fixed  as  at  the  date  of  the  bankruptcy,  and  shall 
not  be  altered  by  either  party  to  the  prejudice  of  the  other.  No  third  party  is  at  present 
interested  in  this  question  between  the  complainers  and  the  trustee  in  the  sequestra- 
tion, and  it  is  thought  that  the  complainers  are  "entitled  in  respect  of  the  bankruptcy 
to  have  effect  given  to  their  rights  as  they  now  stand,  without  being  liable  to  have 
them  defeated  by  a  third  party  being  brought  in  as  discounter  of  the  bills.  It  results 
from  bankruptcy  that  parties  having  accounts  with  the  bankrupt  are  entitled  to  bring 
them  to  an  immediate  close,  and  to  plead  compensation  or  retention  in  respect  even 
of  future  or  illiquid  claims,  as  equivalent  to  payment.  The  Lord  Ordinary  thinks 
it  is  not  in  the  power  of  the  trustee  in  the  sequestration  to  postpone  or  set  aside  this 
equitable  balancing  of  the  account  by  assigning  his  claim  to  a  third  party,  so  as  to 
defeat  the  plea  of  compensation. 

"  There  is  a  fifth  bill  included  in  the  application  for  interdict,  which  is  in  a  different 
situation  from  the  other  four,  in  so  far  as  it  is  drawn  by  Hall  &  Co.,  of  Penang,  upon 
and  accepted  by  the  complainers  in  favour  of  the  bankrupts.  In  the  view  which  the 
Lord  Ordinary  takes  of  the  question,  this  bill  must  be  dealt  with  in  the  same  way  as 
the  others.  It  would  have  been  different  if  he  had  proceeded  on  the  ground  contended 
for  by  the  complainers,  that  the  other  four  were  accommodation  bills." 

*  The  numbers  which  these  cases  bear  in  the  Abstract  printed  by  the  Commis- 
sioners of  Inland  Revenue  are  here  added,  as  the  cases  are  often  quoted  by  reference 
to  these  numbers. 
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manufactured  into  meal,  produces  trouble  and  sometimes  misunderstanding  between 
the  tenant  of  the  mill  and  the  possessors  of  the  lands — Therefore,  to  obviate  these 
circumstances  in  future,  it  is  aCTeed  that  the  total  multure,  payable  to  the  said  Robert 
VVhigham  in  time  coming  shall  be  one  hundred  and  forty  pecks  of  good  and  sufficient 
shealing,  present  Galloway  measure."  It  is  [1133]  the  entry  of  these  astricted  multures 
in  the  valuation-roll  that  is  appealed  against.  The  deed,  after  allocating  the  payment 
of  the  said  multures,  provides,  *"  that  the  said  whole  lands  shall  continue  bound  to  grind 
at  such  mill  what  grain  the  possessors  thereof  may  have  occasion  to  grind,  paying 
therefor  the  annual  rate  out  of  the  out-town  multures." 

The  appellant  considered  that  the  multures  were  not  a  heritable  subject,  and, 
referring  to  the  interpretation  clause  of  the  Lands  Valuation  Act,  contended  that  the 
expression  "  lands  and  heritages,"  as  there  limited  for  lands  valuation  purposes,  did 
not  extend  to  and  include  multures,  which  originally  were  merely  payments  to  the 
miller  for  grinding  the  grain ;  and  that  although  these  payments  for  actual  services 
had  been  commuted  into  an  annual  payment,  for  the  purpose  of  saving  trouble  and 
preventing  misunderstandings,  their  nature  was  not  altered,  and  they  must  still  be 
regarded  as  payable  under  a  personal  contract. 

The  assessor  maintained  that  the  multures  were  heritable,  and  were  treated  as 
heritable  subjects  by  all  writers  upon  the  law  of  Scotland,  and  where  astricted  or  thirled, 
as  in  this  case,  were  carried  by  a  disposition  of  the  mill  without  special  mention  of  the 
multures ;  *  and  he  argued  that  the  mill,  with  all  its  rights  included,  was  therefore 
a  single  heritable  subject,  the  value  consisting  both  of  the  rent  paid  by  the  tenant 
for  the  use  of  the  building,  and  also  of  the  reserved  dues  paid  for  the  privilege  of  using 
the  mill,  which  in  this  case  are  retained  by  the  owner  of  the  mill ;  and  that  the  multures 
were  clearly  liable  to  be  included  in  the  valuation-roll  as  coming  within  the  general 
description  of  "  lands  and  heritages,"  and  specially  in  terms  of  the  42d  section  of  the 
Act  as  a  pertinent  of  the  mill,  l^ing  payable  only  as  long  as  the  mill  is  not  removed 
or  destroyed,  and  is  sufficient  for  the  work  of  the  thirl. 

The  Commissioners  being  of  opinion  that  the  multures  were  heritable,  and  included 
in  the  expression  "  lands  and  heritages,"  as  used  in  the  Act,  dismissed  the  appeal ;  but 
the  appeliant  being  dissatisfied  with  the  decision,  and  apprehending  it  to  be  contrary 
to  the  true  intent  of  the  said  Act,  craved  a  case  for  the  opinion  of  the  Senior  Lord 
Ordinary  and  the  Lord  Ordinary  officiating  in  Exchequer  causes  in  the  Court  of 
Session,  and  the  same  is  now  stated  and  signed  accordingly. 

The  following  opinion  was  returned : — "  We  are  of  opinion  that  the  determination 
of  the  Commissioners  is  right." 


No.    200.  IV.   Macphkrson,  1133.     30  July  1864.     Lord  Mackenzie;  Lord 

Ormidale. 

Case  40.— Carron  Company. 

Valuation-Roll — Coed-work — Machiriery — Railways  arid  Pit-head  Buildings.— 
Certain  coal-works  were  let  to  the  Carron  Company  for  periods  of  upwards  of  thirty- 
one  years,  and  the  Commissioners  fixed  the  value  of  the  coal- works  at  6d.  per  ton 
upon  the  out-put.  In  an  appeal  the  Commissioners  stated  that  the  royalty  of  ^' 
was  intended  to  include  the  value  of  the  machinery,  railways,  and  pit-head  buildings. 
In  addition  to  the  entry  of  the  coal- work  at  tliis  value,  the  assessor  proposed  to  enter 
the  machinery,  pit^head  buildings,  and  railways  connected  with  the  coal-works,  and 
these  entries  the  appellants  objected  to.  The  Commissioners  sustained  the  appeal 
and  their  judgment  was  affirmed. 

*  Stair  iv.  15,  4. 
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No.  201.  IV.  Macpherson,  1 133.     1 1  May  1864.    LA  Mackenzie ;  Ld.  Ormidale. 

Case  41.— The  Falkirk  Joint  Stock  Gas  Company  (Limited), 

Valuation-RM — Gas-pipes — Meters. — Held  that  gas-pipes  laid  along  public  high- 
ways and  in  the  properties  of  consumers  are  heritable  subjects,  for  which  the  gas 
company  are  liable  to  assessment,  but  that  meters  in  the  houses  of  consumers 
are  not. 

[1134]  The  Falkirk  Joint  Stock  Gas  Company  (limited)  appealed  against  a  valua- 
tion made  by  the  assessor  of  £30  for  the  *"  proportion  of  gas-pipes  and  meters  in 
Larbert  parish." 

It  was  admitted  that  the  gas  was  manufactured  exclusively  at  the  works  of  the 
company,  which  were  situated  in  the  burgh  of  Falkirk,  and  that  after  being  there 
manufactured  it  was  distributed  throughout  the  adjoining  parishes  in  the  usual  manner 
by  means  of  pipes  laid  in  the  public  highways  and  in  the  properties  of  the  consumers, 
and  that  the  valuation  appealed  against  was  made  in  respect  of  these  pipes  situated 
in  the  parish  of  Larbert ;  and  it  was  admitted  that  the  valuation  comprehended  a 
sum  for  the  meters  used  throughout  the  parish,  belonging  to  the  company. 

In  support  of  the  appeal  the  appellants  stated ; — (1)  That  their  gas-works  are  situ- 
ated exclusively  in  the  burgh  of  Falkirk,  and  the  appellants  are  entered  in  the  valua- 
tion-roll of  the  burgh  in  respect  of  the  valuation  thereof,  and  they  have  not  hitherto 
been  entered  in  the  valuation-roll,  or  assessed  for  any  pipes  or  meters  belonging  to 
them  in  any  of  the  adjoining  parishes,  or  in  the  parish  or  burgh  of  Falkirk  beyond 
the  gas-works,  although  they  have  had  pipes  laid  in  these  places  for  the  last  eighteen 
years,  and  which  have  been  hitherto  exempted  from  valuation  and  assessment,  the 
appellants  not  being  proprietors,  occupiers,  or  tenants  of  any  heritable  subjects  except 
the  works.  (2)  That  the  appellants  are  a  private  company,  and  have  no  corporate  or 
statutory  powers  entitling  them  to  break  open  and  occupy  roads  or  other  property, 
such  as  those  possessed  by  companies  incorporated  by  Act  of  Parliament  or  royal 
charter ;  and  the  pipes  and  meters  of  the  appellants,  so  far  as  these  are  beyond  the 
works,  are  consequently  placed  in  property  belonging  to  others,  and  are  kept  there 
solely  during  the  pleasure  of  these  parties,  as,  for  example,  the  road  trustees,  &c., 
who  can  compel  the  appellants  to  remove  their  pipes  at  any  time,  and  actually  have 
in  some  cases  compelled  them  to  do  so,  and  could,  on  the  other  hand,  prevent  the 
appellants  from  repairing  or  removing  the  pipes  in  question,  while  the  appellants 
have  no  redress  for  any  injury  done  thereto  by  these  parties  or  by  the  pubuc.  (3) 
That  the  meters,  the  valuation  of  which  for  the  current  year  is  merely  nominal,  are 
in  the  majority  of  instances  not  attached  to  the  appellants'  pipes,  but  to  pipes  belong- 
ing to  the  proprietors  of  the  houses  in  which  they  are  placed.  (4)  That  the  valuation 
of  the  pipes  for  this  year  is  also  nominal,  and  is  based  on  no  sufficient  data,  neither 
the  actual  cost  nor  the  present  value  of  the  gas-pipes  within  the  parish  having  ever 
been  ascertained,  and  the  valuation  of  the  pipes  being  fixed  at  £30,  simply  with  a  view 
to  try  the  question  in  the  special  circumstances  of  this  and  the  adjoining  country 
parishes,  where  liability  has  never  before  been  claimed. 

The  assessor  explained  that  he  valued  the  gas  works  as  a  whole,  and  whereas  in 
the  present  case  the  pipes  and  meters  extended  to  other  parishes  than  that  in  which 
the  gasometer  is  situated,  he  entered  in  each  parish  in  the  valuation-roll  a  sum  corre- 
sponding to  the  annual  value  of  the  pipes  and  meters  in  that  particular  parish, — that 
the  appellants  did  not  dispute  that  the  pipes  and  meters  in  question  were  of  the  value 
at  which  they  had  been  entered  in  the  valuation-roll ;  and  he  contended  that  the  inter- 
pretation clause  of  the  statute,  sect.  42,  comprehended,  inter  alia,  all  "  gas-works," 
and  **  all  buildings  and  pertinents  thereof,  and  all  machinery  fixed  or  attached  to  any 
lands  or  heritages  "  as  lands  and  heritages  for  the  purposes  of  the  Act ;  that  that 
portion  of  the  value  of  the  gas-works  entered  in  the  roll  as  situated  in  the  burgh  of 
Falkirk  included  the  value  of  the  pipes  and  meters  within  the  burgh,  but  did  not 
include  the  value  of  the  pipes  and  meters  in  question,  and  that  these  pipes  and  meters 
could  not  have  been  previously  [1135]  included  in  the  roll,  as  they  had  no  existence 
as  a  heritable  subject,  not  having  been  laid  down  when  the  assessor  was  on  his  rounds 
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in  the  previouB  year ;  that  whether  these  pipes  traversed  roads  or  lands  opened  up 
under  statutory  powers,  or  with  the  mere  sanction  of  the  road  trustees  and  the  other 
parties  referred  to,  they  were  alike,  under  both  circumstances,  still  the  property  of 
the  gas  company ;  that  meters,  being  an  accessory  of  the  pipes,  were  also  part  of' the 
machinery  of  the  gas  works,  and  as  really  heritable  as  the  pipes  themselves ;  and  he 
thought  the  decision  of  the  Lord  Ordinary  of  13tli  May  1862,  in  the  case  of  the  Glasgow 
Gas  Light  Company  v.  Adamson,  and  confirmed  by  the  Inner  House,  23d  March  1863, 
1  Macph.  727,  was  conclusive  on  this  point ;  and  that  a  tenant,  were  he  to  rent  the 
property  of  the  gas  company,  wouki  take  both  pipes  and  meters  as  part  of  the  heritable 
subjects. 

The  Commissioners  held  the  pipes  to  be  heritage  within  the  meaning  of  the  Act, 
and  restricted  the  valuation  to  £25,  being  the  proportion  effeiring  to  the  pipes,  but 
sustained  the  appeal  in  so  far  as  regarded  the  meters,  the  estimated  annual  value  of 
which  was  £5,  as  they  did  not  consider  them  heritage. 

The  appellants  and  the  assessor  being  both  dissatisfied  with  the  dedaon,  respec- 
tively craved  a  case. 

The  following  opinion  was  returned : — "  We  are  of  opinion  that  the  determina- 
tion of  the  Commissioners  is  right* 


Na  202.  IV.  Macphsbson,  1135.     20  Feb.  1865.     Loni  Einloch;  Laid 

Ormidaleu 

Case  42.— The  Bight  Hon.  Lord  Blantyre. 

Valuation-RoU — Rent — Outgoing  and  Incoming  Tenants. — George  ElHot,  whose 
name  is  in  the  roll  as  occupier  and  tenant  of  a  farm,  entered,  according  to  his  lease, 
on  1st  March  1864  to  one-seventh  in  fallow;  at  Whitsunday  1864  as  to  the  houses, 
except  the  barn  and  cothouses,  and  two-sevenths  of  the  land  in  grass ;  at  the  removal 
of  crop  1864  as  to  the  rest  of  the  lands  ;  and  at  Whitsunday  1865  as  to  the  bam  and 
cothouses.  Elliot  had  to  pay  the  outgoing  tenant  for  the  fallow  break  entered  to  on  Ist 
March  1864,  and  for  one-seventh  of  the  grass.  The  proprietor  (appellant)  maintained 
that  Elliot  in  reality  only  entered  at  Whitsunday  1864  to  the  houses,  except  the  bam  and 
cothouses,  and  one-seventh  of  the  grass,  and  accordingly  the  entry  in  the  Tcil  for  the 
year  1864-65  should  be  one-seventh  of  the  new  rent,  and  six-sevenths  of  the  old  rent 
The  assessor  held  that  Elliot  had  occupation  of  three-seventh  parts  of  the  farm  from 
Ist  March  and  Whitsunday  1864,  and  of  the  remaining  four-sevenths  from 
September  1864,  equal  to  at  least  one-half  of  the  whole  farm  during  the  year  of  valua- 
tion ;  and  he  therefore  contended  that  the  new  and  increased  rent  of  the  incoming 
tenant,  Elliot,  applied  to  the  year  of  assessment  equally  with  the  old  and  lesser  rent 
of  the  outgoing  tenant.     Valuation  sustained. 


No.  203.  IV.  Macphebson,  1135.    21  Feb.  1865.    Ld.  Kinloch ;  Ld.  Onnidale. 

Case  44.— Mrs.  J.  F.  Mubdoch. 

Valuation-Roll — Reni — Sublease, — A  farm  let  for  nineteen  years  was  entered  in  the 
roll  at  the  annual  rent  payable  therefor.  The  tenant  sublet  the  farm,  and  the  as- 
sessor made  a  separate  entry  of  the  farm  for  the  surplus  rent  Held  that  the  original 
rent  payable  by  the  principal  tenant  was  the  annual  value,  and  should  be  the  only 
entry  for  the  farm. 

Mrs.  J.  F.  Murdoch,  on  behalf  of  her  son,  John  Henry  Murdoch,  principal  tenant 
of  the  lands  of  **  Common  and  Part  of  Merrock,**  in  the  parish  of  Portpatrick,  appealed 
against  the  entry  of  his  name  in  the  valuation-roll  as  proprietor  of  these  lands,  as 
respects  a  surplus  rent  of  £19,  payable  to  [1136]  Wm  by  the  subtenant  thereof.    The 
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principal  rent  and  surplus  rent  of  these  lands  are  entered  separately  in  the  valuation- 
roll  as  follows  : — 


Description  of 
Subject. 


Land,  Common, 
and  part  Mer- 
rock. 

Land,  Common, 
and  part  Mer- 
rock,  surplus 
rent. 


Proprietor. 


David   H.    Blair, 
Esq. 


John  Henry  Mur- 
doch, per  Mrs. 
J.  F.  Murdoch. 


Tenant. 


Occupier. 


John      Laidlaw, 
Subtenant. 


John  Laidlaw. 


Not  under  Lease 

of  19  years  or 

upwards. 


John  Laidlaw. 


Under  Lease  of 

19  years  and  less 

than  57  years. 


John  Henry  Mur- 
doch. 


The  yearly  rent  or  value  as  estimated  by  assessor  was  entered  at  £33,  Hs.  lid. 
and  £19  respectively. 

The  late  John  F.  Murdoch,  father  of  the  appellant,  John  Henry  Murdoch,  was 
tenant  of  these  lands  under  a  written  lease  for  nineteen  years  from  Whitsunday  1849, 
at  the  yearly  rent  of  £33,  14s.  lid.,  without  grassum  or  consideration' other  than  the 
rent,  which  was  the  fair  annual  value  of  the  subjects  at  the  time  they  were  let.  The 
lease  contains  a  power  to  sublet.  The  tenant  volimtarily  expended  a  considerable 
sum  in  erecting  farm  buildings  on  the  lands,  and  otherwise  permanently  improving 
them.  Subsequently  he  subset  the  subjects  to  John  Laidlaw  for  the  remainder  of  the 
tack  at  a  yearly  rent  of  £52,  14s,  lid.,  being  £19  more  than  the  original  rent  of  £33, 
14s.  lid.    This  profit  or  surplus  rent  is  now  received  by  the  appellant. 

On  the  part  of  the  appellant  it  was  maintained  that  the  case  falls  under  the  rule 
laid  down  in  the  6th  section  of  the  Act  17  &  18  Vict.  cap.  91,  which  provides  that 
where  "  lands  and  heritages  are  bona  fide  let  for  a  yearly  rent,  conditioned  as  the  fair 
annual  value  thereof,  without  grassum  or  consideration  other  than  the  rent,  such  rent 
shall  be  deemed  and  taken  to  be  the  yearly  rent  or  value  of  such  lands  and  heritages, 
in  terms  of  this  Act,  provided  always  that  if  such  lands  and  heritages  be  let  upon  a  lease, 
the  stipulated  duration  of  which  is  more  than  twenty-one  years  from  the  date  of  entry 
under  the  same,  or,  in  the  case  of  minerals,  more  than  thirty-one  years  from  such  date 
of  entry,  the  rent  payable  under  such  lease  shall  not  necessarily  be  assessed  as  the 
yearly  rent  or  value  of  such  lands  and  heritages,  but  such  yearly  rent  or  value  shall 
be  ascertained  in  terms  of  this  Act,  irrespective  of  the  amount  of  rent  payable  under 
such  lease,  and  the  lessee  under  such  lease  shall  be  deemed  and  taken  to  be  also  the 
proprietor  of  such  lands  and  heritages  in  the  sense  of  this  Act,  but  shall  be  entitled 
to  relief  from  the  actual  proprietor  thereof,"  &c. 

The  appellant  also  referred  to  case  33,  decided  by  the  Judges  on  appeal  by  the 
assessor  for  the  county  of  Dumbarton,  on  26th  November  1861,  as  ruling  the  present 
case,  and  maintained  that  according  to  the  Lands  Valuation  Act,  the  subjects  in  ques- 
tion have  only  one  annual  value,  and  ought  to  form  only  one  entry  in  the  roll,  the 
annual  value,  in  terms  of  the  Act,  being  the  original  rent  of  £33,  14s.  lid.;  that  in 
the  case  of  a  lease  for  less  duration  than  twenty-one  years,  the  rack  rent  therein  stipu- 
lated continues  to  be  the  annual  value  in  terms  of  the  Act,  whether  the  subjects  be 
sublet  or  not,  and  whether  the  subrent  be  less  or  more  than  the  original  rent  so  stipu- 
lated ;  that  the  heritable  subjects  yielding  the  subrent  are  one  and  the  same  subjects 
with  those  yielding  the  original  rent,  the  subtenant,  in  place  of  the  principal  tenant, 
using  them  for  the  same  agricultural  purposes  ;  and  [1137]  the  only  question  is,  what 
is  the  mode  of  ascertaining  their  annual  value  for  the  valuation-roll  1  that  the  Act 
disregards  any  deterioration  or  amelioration  in  the  same  subjects,  or  any  change  of 
occupant  during  such  lease,  and  excludes  a  re-valuation,  or  any  valuation  other  than 
the  rent  at  first  stipulated  ;  but  if  the  duration  exceeds  twenty-one  years,  a  new  valua- 
tion is  not  necessarily  excluded.    In  that  case,  however,  the  subject  would  only  be 
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entered  once  in  the  roll,  the  lessee  being  held  as  the  proprietor,  and  the  subtenant 
as  occupier. 

The  assessor  maintained  that  the  valuations  under  the  Act  are  not  fixed  for  a  series 
of  years,  but  fall  to  be  reyised  annually ;  that  the  section  of  the  Act  before  quoted 
provides  that  in  the  case  of  a  lease  of  lands,  the  duration  of  which  does  not  exceed 
twenty-one  years,  the  **  yearly  rent "  is  to  be  deemed  and  taken  as  the  annual  value ; 
but  in  the  case  of  a  lease  of  longer  duration,  such  value  may  be  estimated' irrespective 
of  the  amount  of  rent.  He  submitted  that  when  a  tenant  does  not  sublet  the  subjects, 
but  continues  the  occupant,  the  rent  payable  to  the  landlord  is  the  only  one ;  that 
the  tenant's  capital  invested  in  improvements  of  the  subjects  does  not  yield  him  a 
return  in  the  form  of  rent,  and  consequently  in  such  a  case  voluntary  improvements 
by  him  cannot  be  taken  into  account  in  estimating  the  annual  value,  unless  the  lease 
be  of  such  duration  as  permits  of  the  amount  of  rent  being  disregarded.  The  assessor 
submitted  that  in  the  present  case  he  had  taken  the  real  *"  yearly  rent "  for  the  annual 
value ;  that  the  landlord  and  the  principal  tenant  each  legally  derives  a  yearly  rent 
from  the  subjects,  and  these  rents  together  form  the  full  amount  of  yearly  rent  at 
which  the  subjects  are  presently  let ;  that  seeing  these  rents  belong  to  different  parties, 
they  must  be  so  entered  in  the  roll,  and  their  amount  distinguished,  and  hence  they 
are  entered  separately. 

The  Commissioners,  considering  that  the  subjects  in  question  were  let  on  a  lease 
for  less  than  twenty-one  years,  at  a  rent  which  was  the  full  and  fair  annual  value  at 
the  time,  and  that  the  subtenant  could  not  make  any  other  beneficial  use  of  them 
than  the  principal  tenant,  from  whom  he  derived  his  right,  were  of  opinion  that,  not- 
withstanding the  sublease,  such  rent  must  be  deemed  to  be  the  annual  value  in  terms 
of  the  Act  during  the  lease,  and  accordingly  they  sustained  the  appeal,  holding  the  first 
entry  of  the  subjects  in  the  valuation-roll  as  the  right  and  only  entry,  and  ordering  the 
second  entry  to  be  deleted,  with  which  decision  the  assessor  being  dissatisfied,  a  case 
was  laid  before  the  Judges,  who  confirmed  the  judgment  of  the  Commissioners. 


No.  204.  IV.  Macphkrson,  1137.    20  Feb.  1865.    Ld.  Kinloch  ;  Ld.  Ormidale. 

Case  45.— RENFREWSHraE  l^isoN  Boakd. 

VcUuation-Roll — Prison. — Held,  that  a  prison  is  included  in  the  term  "  lands  and 
heritages,"  and  that  the  Prison  Board  are  "  proprietors  "  and  "  occupiers "  in  the 
sense  of  the  Act. 

The  Renfrewshire  Prison  Board,  by  their  clerk,  Mr.  James  Hamilton  Dunn,  writer 
in  Paisley,  appealed  against  the  following  entry  in  the  valuation-roll  of  the  Middle 
Parish  of  Paisley,  for  the  year  ending  Whitsunday  1865,  viz.: — ""  Paisley  Prison  "— 
Proprietor,  "  Renfrewshire  Prison  Board,  per  John  Dunn  " — ^Tenant  and  Occupier, 
"  Paisley  Prison  Board  " — Yearly  rent  or  value  as  estimated  by  assessor,  '^  £585."  It 
was  maintained  on  behalf  of  the  appellants — 1.  A  prison  cannot  be  held  to  be  included 
in  the  expression  "  lands  and  heritages,"  according  to  the  interpretation  clause  of  the 
Act.  2.  The  Prison  Board  do  not  come  imder  the  description  of  **  proprietors,"  used 
in  the  Act,  which  declares  the  expression  to  apply  to  ""  persons  in  the  actual  receipt 
of  the  rents  and  profits  of  lands  and  heritages."  The  prison  is  no  source  of  revenue 
to  the  board,  having  been  erected,  and  being  supported  by  assessment,  at  the  expense 
of  the  county.  [1138]  3.  The  Prison  Boaixi  are  not  tenants  and  occupiers  of  the  prison, 
as  set  forth  in  the  schedule  of  valuation.  4.  The  prison,  **  in  its  actual  state,"  could 
not  be  let  from  year  to  year,  or  be  adapted  to  any  purpose  other  than  as  a  place  of  con- 
finement for  criminals,  and  therefore  cannot  be  estimated  to  be  of  any  yearly  rent 
or  value ;  and  the  board,  being  vested  in  the  prison  for  the  purposes  specified  in  the 
Prisons  Act,  23  &  24  Vict.  cap.  105,  have  no  power  to  let  it  or  divert  it  from  these 
purposes.  5.  The  prison  being  property  devoted  to  State  purposes,  and  under  Grovem- 
ment  control,  is  exempt  from  all  taxation,  except  under  the  special  statute,  1 7  &  18 
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Vict.  cap.  27,  entitled,  "  The  Paiflley  Water  Works  Act,  ISSi."  That  Act,  however 
(sec.  57),  directs  the  Commissioners  to  appoint  surveyors  to  survey  the  houses,  buildings, 
and  other  premises  and  property  in  respect  of  which  the  rates  are  to  be  levied ;  and 
while  section  38  of  the  Lands  Valuation  Act  provides  that  assessments  upon  the  real 
rent  of  lands  and  heritages  shall  be  assessed  and  levied  according  to  the  yearly  rent  as 
appearing  from  the  valuation-roll,  the  said  section  of  the  Water  Works  Act  provides 
a  mode  of  assessment  for  the  prison,  although  the  same  may  not  appear  in  the  roil. 
Farther,  the  Valuation  Act  (sec.  41)  declares  that  nothing  therein  contained  "  should 
exempt  from  or  render  liable  to  assessment  any  person  or  property  not  previously 
exempt  from  or  Mable  to  taxation."  6.  Even  on  the  assumption  that  the  assessor  , 
is  right  in  placing  a  valuation  on  the  subjects  in  question,  the  mode  or  principle  of  the 
same  is  erroneous  and  excessive. 

The  assessor  answered  that  in  terms  of  the  preamble  of  the  Lands  Valuation  Act, 
17  &  18  Vict.  cap.  91,  "  it  is  expedient  that  one  imiform  valuation  be  established  of 
lands  and  heritages  in  Scotland,  according  to  which  all  assessments  may  be  levied," 
and  in  section  1  of  the  same  Act,  it  is  stated  that  the  roll  shall  contain  the  whole  "  lands 
and  heritages,"  which  expression,  according  to  the  interpretation  clause,  *"  shall  extend 
to  and  include  all  lands,  houses,  &c."  It  therefore  appeared  to  the  assessor  that  the 
entry  of  this  subject  must  be  made  by  him  ;  and  with  the  said  provisions  the  assessor 
directed  the  magistrates'  attention  to  the  Act  17  &  18  Vict.  cap.  27,  sec.  55,  entitled, 
**  The  Paisley  Water  Works  Act,  1854,"  under  which  the  commissioners  of  the  burgh 
are  authorised  to  assess  and  levy  a  rate  to  be  called  the  "  public  water  rate "  upon 
prisons,  as  well  as  other  subjects  specified  in  that  Act. 

As  by  section  33  of  the  Valuation  Act,  parochial  or  public  assessments  are  authorised 
to  be  imposed  on  the  rents,  &c.,  appearing  in  the  valuation-roll,  it  is  obvious  that  the 
roll  must  include  every  subject  liable  to  assessment ;  and  it  was,  therefore,  maintained 
that  the  valuation  of  the  prison  at  £585  is  authorised  by  said  Act,  and  should  be  held 
as  properly  included  in  the  valuation-roll  of  lands  and  heritages,  or  rateable  subjects 
within  the  burgh  of  Paisley. 

The  magistrates,  on  consideration  of  the  appeal  and  answers  by  the  assessor,  were 
of  opinion  that  the  prison  was  included  in  the  expression,  "  lands  and  heritages,"  in 
the  Valuation  of  Lands  Act ;  that  the  assessor  was  right  in  inserting  it  in  the  valuation- 
roll  of  the  burgh ;  and  that  the  entry  complained  of  was  correctly  inserted,  but  they 
reduced  the  annual  value  to  £450.  They  accordingly  confirmed  the  entry  made  by 
the  assessor,  except  the  annual  value,  which  they  directed  to  be  entered  at  £450. 
Whereupon  Mr.  Dunn,  on  behalf  of  the  appellants,  appealed  against  the  same,  and 
craved  a  case. 

The  Judges  affirmed  the  judgment  of  the  Commissioners. 


No.    205.  IV.  Macpherson,  1139.     20   Feb.    1865.    Lord  Kinloch;  Lord 

Ormidale. 

Case  46.— Trustkes  of  the  Harbouk  of  Stonehaven. 

ValuationrRdlr — Publi^c  Harbour, — Held,  that  the  piers,  quays,  &c.,  of  a  public  harbour 
are  liable  to  assessment,  even  though  not  producing  any  free  revenue. 

The  Trustees  of  the  Harbour  of  Stonehaven,  by  their  agent,  appealed  against  this 
entry  in  the  valuation-roll  of  the  parish  of  Dunnottar,for  the  year  1864-65  — "  Harbour 
of  Stonehaven" — Proprietor,  "Harbour  Trustees,  per  James  Tindal  " — Occupier 
and  Tenant,  "  Proprietor  "—Value  as  estimated  by  assessor,  "  £250."  The  appellants 
objected  to  this  entry,  on  the  following  grounds : — That  the  assessor  had  no  power 
to  enter  in  the  roll  any  annual  value  for  the  harbour  of  Stonehaven  :  Because  (1)  the 
revenue  of  the  harbour  is  in  the  same  position  as  the  revenue  from  turnpike  roads 
which  is  not  valued.  Harbours  are  merely  accessories  to  the  streets  leading  to  them, 
and  the  one  should  not  be  valued  more  than  the  other.  (2)  The  words  piers  and 
harbours  referred  to  in  the  interpretation  clause  of  the  Act  must  be  held  as  applicable 
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to  piers  and  harboun  the  property  of  private  individu&k,  or  companies  deriving  emolu- 
ment from  them.  Where  no  person  is  beneficially  interested  in  a  subject,  it  is  sub- 
mitted that  such  subject  is  not  liable  to  valuation  nor  taxation.  It  is  true  that  certain 
dues  are  levied  at  the  harbour,  but  they  are  not  sufficient  to  defray  the  expense  of 
superintending  the  harbour,  and  ]^eeping  the  piers  and  other  works  in  repair,  and 
paying  the  interest  of  the  debt  incurred  by  the  trustees  in  erecting  the  works,  which 
were  erected,  not  for  the  benefit  of  any  individual  or  body,  but  entirely  for  the  public 
advantage,  and  to  obtain  a  harbour  of  refuge  for  the  safety  of  vessels. 

To  this  the  assessor  replied,  that  the  interpretation  clause  of  the  Valuation  Act 
makes  no  distinction  between  private  and  public  harbours,  quays,  wharves,  and  docks. 
The  valuation-roll  is  to  shew  the  yearly  rent  or  value  "  of  the  whole  lands  and  heritages 
within  the  county."  The  quays  and  harbour  of  Stonehaven  undoubtedly  come  under 
this  designation;  they  produced  a  certain  revenue,  and  the  works  were  therefore 
of  a  certain  annual  value,  and  mi^ht  be  tenanted  at  such.  There  was  this  difference 
betwixt  a  harbour  and  a  quay  and  a  turnpike-road,  that  the  lands  adjoining  the  road 
brought  a  higher  rent  in  consequence  of  the  accommodation  which  the  road  afForded 
to  them,  and  the  value  of  it  was  thus  included  in  the  rent  of  the  lands.  In  the  present 
case,  the  assessor  had  not,  in  the  meantime,  valued  the  right  of  harbour,  which  is 
part  of  the  highway  of  the  sea,  and  analogous  to  a  turnpike-road,  but  only  the  woiks 
and  erections,  the  quays  and  wharves  contiguous,  from  which  a  revenue  was  actually 
derived,  and  the  value  of  which  works  was  clearly  included  in  the  words  "peis, 
harbours,  quays,  wharves,  docks."  The  fact  that  the  revenues  are  ap^ed  to  the 
expense  of  maintenance  and  improvement  of  the  subjects,  and  that  they  are  held  solely 
for  public  purposes,  vis.,  the  purposes  of  trade  and  navigation,  and  in  which  the  whole 
members  of  the  public  are  interested,  does  not  affect  the  question  of  their  Uafaili^ 
to  valuation  under  this  Act. 

The  Commissioners  sustained  the  appeal,  whereupon  the  assessor  craved  a 
The  Judges  held  the  determination  of  the  Commissioners  to  be  wrong. 


No.  206.  IV.  Macphebson,  1139.    5  Feb.  1866.    Lord  Kinloch ;  Lord  Ormidale. 

Case  47.— Thj*:  British  Seawked  Company  (limited). 

VcUuationrRoUr— Lands  and  HerUaffes—Seatoare.—Held  that  kelp  shores,  m  respect 
of  the  right  of  gathering  and  cutting  seaweed  let  by  the  proprietor  to  a  company, 
were  an  assessable  subject  in  terms  of  the  Lands  Valuation  Act,  and  were  properly 
entered  in  the  valuation-roll  at  the  rent  stipulated  therefor. 

[1140]  Tlie  British  Seaweed  Company  (Limited)  per  Edwaitl  0.  C.  Stanford,  1 
Holyrood  Orescent,  Glasgow,  compkined  of  the  following  entry  for  the  year  1865- 
66,  vis.  ^-"Kelp  Shores,  parish  of  North  TJist "—Proprietor,  "Sir  John  P.  Orde, 
Bart."— Lessee  or  tenant,  "  British  Seaweed  Co.,  per  Edward  C.  C.  Stanford,  No.  1 
Holyrood  Orescent,  Glasgow  "—Lease,  *  "—Rent,  *  £800." 

It  was  stated  for  the  appellants  that  they  were  entitled,  in  terms  of  their  ksse, 
to  the  right  of  gathering  and  cutting  seaweed  from  the  shores  and  rocks  above  and 
below  high-water  mark  m  the  parish  of  North  Uist,  which  they  manufactured  into 
kelp,  iodine,  and  other  substances  ;  but  they  had  no  exclusive  right  to  do  so,  and  had 
no  lease  of  any  lands  or  kelp  shores  in  North  Uist ;  that  they  had  merely  to  pay  an 
annualrent  or  lordship  of  £800  for  the  right  to  gather  and  remove  the  seaweed  in 
common  with  the  tenants  on  these  islands,  and  that  they  had  merely  the  privilege 
of  going  on  the  lands  for  the  purpose  of  collecting  the  seaweed,  the  said  lands  being 
let  for  agricultural  and  other  purposes  to  other  tenants,  who  paid  rent  therefor. 

The  appellants  referred  to  the  interpretation  clause  of  the  Act  17  &  18  Vict.  cap. 
91,  as  shewing  that  the  right  to  gather  kelp  or  seaweed  is  not  comprehended  under 
the  words  "  lands  and  heritages  "  in  the  Act ;  and  contended  that  the  asBeasor  had 
no  right  to  include  in  his  valuation-roll  any  pertinent  or  accessory  of  land  not  speoislly 
mentioned  in  said  clause,  and  that  in  practice  no  such  right  has  heretofore  been  vahed 
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or  assessed  The  appellant  further  contended  that  Sir  John  Orde  was  in  error  when 
he  returned  them  as  tenants  of  kelp  shores  ;  that  the  shores  were  let  to  other  tenants, 
and  that  they  had  merely  the  right  of  goin^  on  them,  as  above  stated  ;  and  that  S.r 
John  Orde's  return  could  not  bind  or  prejudice  them. 

The  appellants  further  contended  that  the  building  site  and  moss  lands  let  to  them 
were  in  a  different  position  from  the  privilege  of  collecting  weed,  that  these  should 
be  separately  valued  and  assessed,  and  that  the  proportion  of  rent  effeiring  to  them 
does  not  exceed  £2  sterling. 

The  assessor  stated  that  he  had  made  the  assessment  in  terms  ol  a  return  by  Sir 
John  P.  Orde,  Bart,  the  proprietor  of  North  Uist,  which  bore  that  the  British  Seaweed 
Company  were  tenants  or  occupiers  of  kelp  shores  at  a  rent  of  £800,  for  a  term  of  years, 
on  a  formal  lease ;  that  the  subjects  appealed  against  form  pendicles  or  pentinents 
of  the  estate  of  North  Uist,  and,  as  such,  are  capable  of  actual  occupation ;  that  although 
the  British  Seaweed  Company  have  not  an  exclusive  r  ght  to  gather  seaware,  they 
were  precisely  in  the  same  position  as  the  other  tenants  on  the  estate,  who  shared 
with  them  the  right  of  gathering  seaweed  for  manure,  whose  gross  rents  were  included 
in  the  valuation-roll ;  that  although  kelp  shores  are  not  enumerated  in  the  inter- 
pretation clause  of  the  Act  17  &  18  Vict.  cap.  91,  sect.  42,  yet  that  the  seaweed  which 
grew  upon  tihe  shores  and  rocks  in  North  Uist  were  part  of  the  proprietor's  immoveable 
estate,  and  must  therefore  be  deemed  "  heritage,"  and  of  such  a  nature  as  would 
make  its  exclusion  from  the  roll  repugnant  to  a  fair  and  just  interpretation  of  the 
context  of  the  Act,  as  set  forth  in  the  42d  section. 

The  assessor  further  stated,  that  the  shores  of  these  islands,  and  the  margins  of 
the  numerous  interior  salt  lakes,  produce,  in  great  abundance,  three  kinds  of  seaware 
— ladyware,  which  grows  between  the  spring  and  neap  and  high  tides;  bellware, 
between  low  and  high  neap  tides ;  blackware,  at  low-water,  spring,  and  neap  tides ; 
and  that  the  manufacture  of  seaweed  had  recently  been  revived  among  the  islanders, 
and  formed  a  source  of  very  considerable  profit  to  the  proprietors. 

The  Commissioners  being  of  opinion  that  the  Act  did  not  embrace  the  kind  of 
subject  let  to  the  appellants,  sustained  the  appeal.    The  assessor  craved  a  case. 

The  Judges  held  the  determination  of  the  Commissioners  to  be  wrong. 


No.  207.  IV.  Macpherson,  lUl.    5  Feb.  1866.    Lord  Kinloch ;  Ld.  Ormidale . 

Case  48.— John  Gordon  of  Cluny. 

ValuatioTv-Rdl — Lands  and  Heritages — Seaware — 17  ^18  VicL  c.  91. — Held  that 
the  value  of  kelp  shores,  in  respect  of  the  right  of  gathering  seaware  growing  and 
cast  thereon  when  this  was  not  let,  was  properly  entered  in  the  valuation-roll  at  such 
sum  as  year  by  year  might  reasonably  be  expected  to  be  paid  therefor  by  a  tenant. 

John  Gordon,  Esq.  of  Cluny,  South  Uist,  and  Barra,  complained  of  the  following 
entry  for  the  year  1865-66,  viz. :— "  Kelp  Shores,  parish  of  South  Uist  "—Proprietor 
and  occupier,   "  John  Gordon,  Esq."— Lease,   "  " — Estimated   by  assessor, 

•*  £1000." 

It  was  submitted  to  the  Commissioners,  on  the  part  of  Mr.  Gordon  of  Clunv— (1) 
that  the  manufacture  of  kelp  afforded  no  profit  in  itself,  and  was  carried  on  solely  as  a 
means  of  employing  tenants  on  the  estate,  who  otherwise  would  be  without  occupation, 
and  consequently  unable  to  maintain  themselves  and  those  dependent  upon  them, 
or  to  pay  anj^hing  on  account  of  the  rent  of  their  possessions ;  (2)  that  the  ware  from 
^which  kelp  is  manufactured  does  not  grow  upon  the  rock,  but  is  drifted  from  the  ocean 
by  spring  tides,  and  is  a  moveable,  changeable  subject ;  (3)  that  the  preparation  of 
kilp  being  a  manufacture,  the  profits  yearly  derived  from  it  by  Mr.  Gterdon  were  not 
returns  from  lands  or  heritages  in  the  sense  of  the  statute,  or  in  any  sense ;  (4)  that  if 
any^return  on  account  of  kdp  could,  consistently  with  the  provisions  of  the  statutes, 
1>e  entered  in  the  valuation-roll,  the  value  of  the  ware  or  raw  material,  as  that  could  be 
^ascertained,  supposing  the  subjects  were  paid  for  by  rent  one  year  with  another,  is  all 


1124  MITCHKLL  [1866]  IV.  KACFHEBSOK. U41 

which  in  any  view  could  be  entered  in  the  valuation-roll :  in  place  of  £1000,  which  is 
the  siun  entered  by  the  afiseasor — a  fraction  of  that  sum  is  the  utmost  which,  in  the 
most  favourable  view  of  the  matter,  could  reasonably  be  stated — the  ware  which  was 
used  for  the  manufacture  of  kelp  being  only  that  portion  which  remained  after  the 
wants  of  the  estate  for  manure  and  other  purposes  were  satisfied ;  and  (5)  that  these 
views  having  hitherto  been  adopted  and  acted  on,  no  such  entry  having  been  made 
in  previous  years  in  the  valuation-roll,  and  there  being  no  new  circumstances  to  justify 
the  proposed  change,  the  past  practice,  which  is  in  accordance  with  the  facts  and  law 
of  the  case,  ought  to  be  adhered  to,  and  the  proposed  entry  in  the  valuation-roll  omitted. 

The  assessor  stated  that  from  an  advertisement  of  the  estates  of  South  Uist,  &&. 
for  sale  by  the  appellant,  it  appeared  that,  in  addition  to  the  land  rent,  the  free  annual 
return  received  by  the  appellant  from  kelp,  on  an  average  of  the  last  five  years,  had 
been  £1353.  That  sum  was  accordingly  included  in  the  gross  rental  of  the  esUle 
before  making  the  usual  deduction  of  public  burdens ;  and  he  stated  that,  haTing 
surveyed  the  ground  and  made  inquiry  on  the  spot,  he  believed  £1000  was  a  fair  and 
just  estimate  of  the  subjects  in  Question. 

The  assessor  submitted  that  the  subjects  form  pertinents  of  the  estate  of  South  Uist, 
and  are  capable  of  actual  occupation ;  that  although  kelp  shores  are  not  specified  in 
the  interpretation  clause  of  the  Act,  yet  that  the  seaweed  which  grew  upon  the  shores 
and  rocks  in  South  Uist  was  part  of  the  appellant^s  immoveable  estate,  and  must  there- 
fore be  held  to  fall  under  the  term  "  heritage  "  in  the  Act,  and  was  of  such  a  nature  &s 
would  make  its  exclusion  from  the  roll  repugnant  to  a  fair  and  just  interpretation  ot 
the  context  of  the  Act,  as  set  forth  in  the  42d  section — the  appellant,  as  "  proprietor,' 
being  the  person  "  in  the  actual  receipt  of  the  rents  and  profits." 

The  appellant  in  reply  stated  that  the  assessor  appeared  to  have  been  misled  by  the 
advertisement  in  question.  That  advertisement  stated,  for  the  information  of  intend- 
ing purchasers,  that  the  return  from  kelp  was  £1300  odds,  on  an  average  of  the  last 
five  years ;  but  that  was  not  meant  [1142]  ^  &  pait  of  the  income  of  the  estate ;  it 
was  merely  mentioned  to  shew  that  the  kelp  afforaed  employment  for  the  large  popuk- 
tion,  and  so  far  a  security  for  the  small  rents. 

The  Commissioners  sustained  the  appeal ;  but  the  assessor  having  laid  the  case 
before  the  Judges,  the  following  opinion  was  returned  : — "  \^  are  of  opinion  that  the 
determination  of  the  Commissioners  is  wrong,  and  that  the  subjects  should  be  valued 
at  such  sum  of  yearly  rent  as  may  be  reasonably  expected  to  be  paid,  year  by  year,  h 
a  tenant,  to  whom  miffht  be  let  the  right  of  gathering  and  appropriating  the  ware 
growing  and  cast  on  the  shore  in  question,  together  with  the  use  of  the  shores  i(s 
manufacturing  kelp  from  the  said  ware,  and  remit  to  the  Commissioners  to  proceed 
accordingly." 


No.   208.  IV.   Macpherson,   1142.     5  Feb.    186G.     Lord  Kinloch;  Lonl 

Ormidale. 

,  Case  49.— A.  M.  Mitchell. 

Valuation-Roll — Free  Railway  Ticket. — In  order  to  encourage  building  along  their 
line,  a  railway  company  gave  free  tickets  to  parties  building,  available  for  a  certain 
number  of  years,  and  transferable  to  their  tenants.  A  party  took  the  leajse  d  » 
house  for  three  years,  at  a  yearly  rent  of  £57,  and  had  transferred  to  him  the  railwar 
ticket  for  a  consideration  of  £10  yearly  (subsequently  reduced  to  £9,  fis.).  The  eub^ 
jects  were  entered  in  the  valuation-roll  as  worth  the  cumulo  sum  of  £67.  On  appeal 
the  Commissioners  appointed  the  subjects  to  be  valued  at  £66,  6s.  Held  that  tie 
privilege  of  the  free  ticket  did  not  fall  to  be  included  in  the  value  of  the  subjects,  and 
valuation  reduced  to  the  actual  rent  oLSM  payable. 


Mr.  A.  M.  Mitchell  App2|tf^^^^^BRv)^rTr  of  £67  as  the  rent  or  annual  value 
of  a  house,  stable,  and  fM^^  rish  of  Cadder,  occupied  by  him 

as  tenant  of  Mr.  Danir'^  also  appealed. 

It  apj)eared  th-  ner  of  the  subjects,  has  right  for 
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a  certain  number  of  years  to  a  free  ticket  entitling  him  to  travel  to  and  from  Glasgow 
by  the  Edinburgh  and  Glasgow  Railway,  in  terms  of  a  rule  made  by  the  company  for 
encouraging  the  building  of  residences  near  their  line,  which  right  or  ticket  he  has 
the  power  of  transferring  to  his  tenant.  Mr.  M'Gallum  granted  to  Mr.  A.  M.  Mitchell 
a  lease  of  the  subjects  for  three  years  (now  current),  at  the  yearly  rent  of  £57,  and 
transferred  to  him  the  privilege  of  the  free  railway  ticket  for  a  separate  consideration 
of  £10  yearly.  The  landlord  subsequently  reduced  the  charge  for  the  ticket  to  £9,  6s., 
being  its  value  according  to  a  reduced  rate  of  fares  adopted  by  the  railway  company. 
The  assessor  entered  the  subjects  as  worth  the  cwravlo  sum  of  £67,  but  admitted  that 
£57  would  have  been  a  fair  rent  for  the  subjects  without  the  railway  privilege. 

The  appellant,  Mr.  Mitchell,  contended  that  the  heritable  subjects  being  let  to  him 
at  a  fair  and  bona  fide  rent  of  £57,  this  was  the  proper  sum  to  be  entered  in  the  valua- 
tion-roll ;  that  the  additional  sum  of  £10  (now  reduced  to  £9,  68.)  was  paid  by  him  for 
an  entirely  separate  consideration,  namely,  the  right  of  travelling  by  the  railway — a 
gift  from  the  railway  company  to  his  landlord,  and  which  the  landlord  had  transferred 
to  him,  and  for  which  he  only  paid  his  landlord  the  same  sum  as  he  would  have  paid 
to  the  railway  company ;  that  in  a  question  as  to  the  true  rent  or  value  of  the  heritage  it 
made  no  difference  from  what  party  he  got  his  railway  ticket  or  right  of  travelling,  or 
what  he  paid  for  it ;  and  that  his  yearly  expenditure  for  travelling  ought  not  to  go  into 
the  lands  valuation-roll,  or  to  become  chargeable  with  the  taxes  leviable  on  heritages. 

The  assessor  answered  that  the  privilege  of  travelling  free  by  the  railway  was 
substantially  an  appendage  of  the  heritable  subjects,  and  was  part  of  its  value  in  the 
market,  and  that  in  valuing  the  heritage  he  was  bound  to  take  into  consideration  the 
entire  privileges  with  which  it  was  endowed ;  that  there  being  a  consideration  other 
than  the  rent  payable  by  the  tenant  in  [1143]  connection  with  his  occupancy,  he  was 
not  tied  down  to  the  nominal  rent  in  his  assessment  of  the  subjects,  and  that  the  subject 
with  the  privilege  referred  to  was  of  the  value  of  £67,  or  at  least  of  the  reduced  sum 
of  £66,  6s. 

The  Commissioners  appoint  the  subjects  to  be  entered  as  of  the  value  of  £66,  6s. ; 
whereupon  the  appellant  craved  a  case. 

The  Judges  held  that  the  Commissioners  were  wrong,  and  that  the  sum  to  be 
entered  as  the  rent  was  £57. 


No.  209.  IV.  Macpherson,  1U3.    5  Feb.  1866.    Lord  Kinloch ;  Ld.  Ormidale. 

Case  50.— Mrs.  Elizabeth  Bell. 

Valuation-Roll — Rent — 17  <&  \%  VicL  c.  91. — A  party  took  a  house  at  the  yearly 
rent  of  £19,  19s.,  in  order  to  avoid  payment  of  house  duty,  for  which  she  would 
have  been  liable  if  the  rent  was  £20.  Held  that  the  actual  rent  conditioned  to  be 
paid  was  the  sum  to  be  entered  in  the  valuation-roll. 


No.  210.  IV.  Macphekson,  1U3.    25  July  1866.    Lord  Kinloch ;  Ld.  Ormidale. 

Case  51.— Clyde  Navigation  Trustees. 

Valuation — Harbour — Quays — Waterway — Police  Expenses. — The  harbour  of  Glasgow 
consists  of  18 J  miles  of  river,  and  is  by  statute  divided  into  three  stages.  The  first 
stage  from  Stockwell  Bridge  to  the  old  ferry  of  Renfrew  is  5f  miles  long,  and 
embraces  the  whole  wharves,  quays,  &c.  The  proportion  of  dues,  &c.,  made  applic- 
able to  this  stage  is  two-thirds.  Held,  in  valuing  the  quays,  &c.,  that  one-third  of 
the  dues  must  be  deducted  as  applicable  to  waterway,  which  is  not  assessable. 

Question,  Whether  the  whole  expenses  of  the  harbour-master's  department,  the 
whole  charges  for  police,  and  20  per  cent,  for  tenants'  profits,  form  proper  deductions 
from  the  value  of  the  quays,  &c.  J 


1 1 26  CLYDE  NAVIGATION  TRUSTERS  [1 866]     IV.  MACPHERSOK,  1141 

The  Clyde  Navigation  TruBteee  appealed  against  an  entry  of  £4061  as  the  value  of 
Mavisbank  Quay,  Ming  a  portion  of  tne  harbour  of  Glasgow,  situated  in  the  parish  of 
Govan,  and  bayond  the  boundary  of  the  city,  and  of  which  they  are  entered  as  pro- 
prietors and  occupiers.  It  appear^  that  the  valuation  included  the  buildings  and 
erections  on  the  quay  in  question ;  and  that  it  had  been  arrived  at  and  determined  by 
the  assessor  on  the  iMsis  of  the  revenue  of  the  trust  as  follows,  vis.  :-- 
Revenue  for  year  ended  SOth  June  1864 —  dues  on  vessels  and 
goods  £100,129     9     9 

One-half  assumed  as  applicable  to  quays,  crane  dues,  &c.,  £51 ,555     0    0 

Deductions — ^harbour-master's  department,  £1551,  4s.  6d. ; 
lumps,  £1582, 13s.  9d. ;  police,  £3123, 15s.  Gd. ;  and  propor- 
tion of  general  expense,  £4325 — amounting  to  .     £10,582     0    0 

£40,973     0    0 
Tenants' profits— 20  per  cent,  on  net  revenue,  .  .  .         8,194     0    0 

£32,779     0    0 
Deduct  annual  value  of  offices  in  Robertson  Street,  .  360    0    0 


Which  leaves  the  sum  of £32,419     0    0 

applicable  for  distribution  amongst  the  different  parishes  in  which  the  harbour  is 
situated,  according  to  the  length  of  quay  in  each. 

The  total  lengUi  of  the  quays,  wharves,  &o.,  is  4359  lineal  yards ;  and  as  Mavisbank 
Quay  is  546  yards  in  length,  the  proportion  of  the  total  sum  of  £32,41 9  applicable  to  it 
is  £4061. 

[1144]  I^  ftiso  appeared  (and  on  this  the  appellants  rested  an  argument)  that  the  river 
Clyde,  under  the  management  of  the  trustees,  is,  for  the  levying  of  dues  on  goods  and 
vessels,  divided  by  their  Acts  of  Parliament  into  three  stages ;  and  the  proportion 
of  the  entire  dues  leviable  in  each  of  these  stages  is  thereby  defined.  The  provision  of 
the  statute  (Clyde  Navigation  Consolidation  Act,  21  &  22  Vict  cap.  149,  sect  99)  is  in 
these  terms : — ^"  For  the  more  equitable  payment  of  the  rates  hereinbefore  granted, 
leviable  below  the  Stockwell  Bridge,  formerly  called  the  Old  Glasgow  Bridge,  that  part 
of  tlie  river  shall  be  divided  into  tliree  stages,  vis.  the  first  stage  comprehending  that 
part  of  the  river  lying  above  the  old  ferry  of  Renfrew,  being  about  660  yards  to  the  east 
of  the  present  ferry  ;  the  second  stiige  extending  from  the  said  old  ferry  of  Renfrew  to 
the  mouth  of  Dalmuir  Burn  ;  and  the  tliird  stage  extending  from  the  mouth  of  the  said 
Dalmuir  Burn  to  the  Castle  of  Newark ;  and  all  vessels  and  goods,  animals,  and  car- 
riages whatsoever  passing  in  or  upon  the  river,  or  any  part  thereof  within  the  limits 
aforesaid,  shall  pay  the  said  rates  in  manner  and  in  the  proportions  following,  and  at 
such  stations  on  the  river  as  the  Trustees  shall  appoint — tnat  is  to  say,  in  passing  upon 
or  going  down  the  river,  or  any  part  of  the  first  stage  as  aforesaid,  two  tnird  parts  of 
the  aforesaid  rates ;  on  any  part  of  the  second  stage  as  aforesaid,  one  sixth  part  of  the 
aforesaid  rates ;  and  on  any  part  oi  the  third  stage  as  aforesaid,  one  sixth  part  of  the 
aforesaid  rates,  and  shall  pay  the  same  proportion  of  the  rates  aforesaid  on  passing  upon 
or  coming  up  the  river  :  Provided  that  the  Trustees  shall  be  entitled  to  levy  the  whde 
amount  of  the  said  rates  on  all  vessels,  goods,  animals,  and  carriages  mssing  or  being 
conveyed  along  or  into  the  said  three  stages,  or  any  parts  thereof."  The  whole  dues, 
both  on  goods  and  vessels,  are  exigible,  although  the  vessels  do  not  enter  the  harbour. 
The  first  stage,  commencing  at  the  upper  end  of  the  harbour  of  Glasgow,  embracing 
the  harbour  and  the  whole  quays  ana  wharves,  extends  down  the  river  a  distance  of 
5f  miles  ;  the  second  stage  is  3^^  miles  in  length  ;  and  the  third  stage  10  miles.  The 
total  length  of  harbour  and  river  is  1 8^  miles.  The  second  and  third  stages  are  situated 
in  the  counties  of  Renfrew  and  Dumbarton. 

The  assessor  had  not  included  in  his  estimate  for  valuation  the  dues  paid  on  vessels 
and  goods  which  did  not  pass  into  the  first  or  highest  staffe  of  the  river,  bujt  he  included 
the  whole  dues  actually  paid  from  vessels  and  goods  which  passed  into  the  first  stage, 
and  which  also  passed  through  the  second  and  third  stages,  including  the  proportions 
which  were  payable  by  these  vessels  and  goods  in  respect  of  the  use  of  the  two  lower 
stages  of  the  river.    Tlus  embraced  nearly  the  whole  revenue  of  the  trust 

The  appellants  contended  that  the  valuation  put  upon  Mavisbank  Quay  was  exces- 
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sive,  and  greatly  beyond  the  sum  at  which  the  subjects  "  might  in  their  actual  state  be 
reasonably  expected  to  let  from  year  to  year."  and  that  the  subjects  ought  not,  in  any 
view,  to  be  entered  at  more  than  £2480. 

In  support  of  this  view  they  argued  as  follows  : — 

1.  That  in  terms  of  the  decision  of  the  Court  of  Session,*  confirmed  on  appeal  by 
the  House  of  Lords,  the  assessor  is  not  entitled  to  take  into  account,  in  valuing  the  quays, 
the  revenue  payable  in  respect  of  the  waterway  of  either  the  river  or  harbour,  but  only 
*"  such  dues,  rates,  and  duties  as  can  be  shewn  to  be  payable  in  whole  or  in  part  in  return 
for  the  use  of,  and  the  accommodation  afforded  by,  the  quay."  That  he  has  not  so 
limited  his  estimate,  but  has  taken  into  account  the  whole  dues  and  rates  leviable  b^  the 
trustees  on  the  total  length  of  the  river  and  harbour  under  their  management  and  juris- 
diction, extending  to  18^  miles,  and  passing  into  three  different  counties  and  also  the 
burgh  of  Glasgow,  and  that  although  the  [1145]  two-sixths  of  these  dues  payable  for 
the  lower  stages  are  for  pure  waterway,  and  are  not  earned  in  Lanarkshire. 

The  dues  levied  are  not  a  proper  criterion  for  ascertaining  the  value  of  the  quays, 
&c.,  and  the  assessor  has  not  attempted  to  shew  how  or  to  what  extent  such  dues  are 
levied  as  a  return  for  the  use  of  the  quays. 

2.  That  while  the  assessor  assumes  one-half  of  the  revenue  to  be  a  fair  deduction 
for  waterway,  the  result  of  his  process  of  valuation  is  really  to  allow  only  one-fourth  on 
this  account,  inasmuch  as,  paying  no  regard  to  the  statutory  division  of  the  dues,  he 
takes  the  two-sixths  payable  for  tne  lower  stages,  and  includes  them  in  the  gross  sum 
before  giving  any  deduction  ;  thus  : — . 

The  gross  revenue  from  dues  on  the  18  miles  of  river  is  as  nearly  as  may  be  £100,000 

Of  this  there  is  earned  in  the  first  stage,  .     £66,666 

And  in  the  two  lower  stages — one-sixth  each,  .  33,334 

By  including  this  latter  sum,  and  then  taking  it  of!  again,  with  only  one-sixth  in 

addition  (or  £16,664)  from  the  earnings  of  the  upper  stage,  he  leaves  £50,000  for  the 

quays  in  the  harbour,  which  is  excessive. 

3.  That,  as  before  stated,  the  revenue  of  the  river  is  not  a  proper  test  for  ascer- 
taining the  annual  value  of  the  quays  in  the  harbour  ;  and  at  all  events,  if  that  mode 
be  adopted,  only  the  revenue  earned  within  the  parish  should  be  taken  into  account. 
But  even  if  the  whole  revenue  earned  within  the  first  stage  should  be  taken,  the  amount 
is  £66,666 ;  that  from  this  should  be  deducted,  according  to  the  assessor's  own  prin- 
ciple, one-half  as  the  revenue  of  the  waterway,  and  that  the  remainder,  viz.  £33,334, 
should  be  considered  as  the  gross  valuation  of  the  quays  and  wharves  in  the  harbour, 
subject  to  deduction  of  expenses.  By  adopting  this  mode,  the  sum  of  £2480  would 
be  the  annual  value  of  Mavisbank  Quay,  as  shewn  by  the  following  statement : — 

Dues  on  vessels  and  goods  for  year  ending  30th  June  1865      .    £99,033  13  10 

Two-thirds  of  which,  as  applicable  to  first  stage,  is 
Deduct  rent  of  river  and  waterway  of  harbour  . 

Add  crane  dues,  &c.  .  .  .  .  . 


Deductions — Harbour-master's  department,  whole,  £1259  ; 
treasurer's  department,  one-third,  £614  ;  engineer's  depart- 
ment, one-third,  £41 4 ;  miscellaneous,  one-third,  £108; 
collector's,  one-third,  £351 ;  general  expenses,  £1572  ;  con- 
tingent expenses,  one-third,  £818  ;  law  and  parliamentary, 
one-third,  £1072 ;  police,  whole,  £2964, — amounting  to 
£9172  ;  which,   being  deducted   from   the  above  sum   of 

£33,923,  left  a  balance  of £24,751     0     0 

Deduct  20  per  cent,  for  tenants'  profitfl  .        £4950     0     0 

Total  valuation  of  quays  in  harbour        ....     £19,801     0     0 


£66,022 
33,011 

0 
0 

0 
0 

£33,011 
912 

0 
.0 

0 
0 

£33,923 

0 

0 

*  Adamson  v.  Clyde  Trustees,  June  26,  1863,  ante  vol.  i.  974  ;  H.  of  L.,  June  22 
1865.  ante  vol.  iii.  101. 
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The  entire  length  of  the  quays  in  the  harbour  is  4359  yards,  and  the  Mavisbank 
Quay  is  546  yards.    Then,  if  4359  yards  give  £19,081,  546  yards  will  give  £2480. 

In  making  deductions  for  working  expenses,  the  appellants  in  the  foregoing  state- 
ment have  only  taken  one-third  of  the  amount  oS  such  items,  as  the  assessor  has 
allowed  to  the  extent  of  one-half,  without  including  the  cost  of  dredging  the  harbour, 
afterwards  referred  to. 

4.  Separately,  the  appellants  stated,  that  while  £16,666  is  entirely  inade- 
[1146!K^i&te  as  the  allowance  for  the  waterway  in  the  first  stage,  being  only  one- 
fourth  of  the  revenue,  they  were  willing  to  concur  in  a  rent  at  the  same  rate  per  mile 
for  the  first  stage  as  is  admitted  to  have  been  fixed  by  the  Legislature  for  the  second 
stage.  That  stage  is  but  3^  miles  in  length,  and  yet  by  statute  as  large  a  proportion 
of  the  dues  is  leviable  in  it  as  in  the  lower  stage  of  10  miles.  The  reason  is  obvious. 
The  farther  up,  the  more  costly  has  the  river  been  to  deepen  and  improve.  Then, 
if  one-sixth  of  the  dues  has  been  appropriated  to  the  middle  stage  of  3|  miles  as  the 
river  rent,  a  still  higher  proportion  requires  to  be  apportioned  as  the  rent  of  the  upper 
sta^e,  which  is  5|  miles,  and  has  cost  ten  times  more  to  deepen  and  improve  than  the 
middle  stage.  The  appellants,  however,  offer  to  take  it  in  this  way  :  if  3J  miles  give 
£16,666  for  river  rent,  5|  miles  will  give  £28,666;  and  this  sum  deducted  from 
£66,666,  the  gross  revenue  in  the  first  stage,  leaves  £38,000,  instead  of  £50,000  as 
brought  out  by  the  assessor,  which  is  £4667  more  than  the  half  of  tiie  gross  revenue 
in  the  first  stage. 

5.  Further,  the  appellants  maintained  that  in  determining  what  is  a  proper  deduc- 
tional  allowance  for  tne  waterway,  the  extensive  nature  of  the  operations  of  widen- 
ing, deepening,  and  improving  the  river  and  harbour  must  be  kept  in  view.  These, 
including  the  purchase  of  land  thrown  into  the  waterway,  have  involved  an  expendi- 
ture of  considerably  upwards  of  £1,000,000  sterling,  while  the  cost  of  the  works  in 
the  harbour  liable  to  assessment  has  not  exceeded  one-half  of  that  sum,  notwithstanding 
that  many  of  them  have  been  more  than  once  entirely  renewed.  A  rent  for  the  water- 
way, based  on  these  proportions,  would  bring  out  a  result  almost  similar  to  that  pro- 
posed by  the  appellants. 

6.  That  by  the  assessor's  method  the  extraordinary  result  is  brought  out»  of  the 
trustees  being  liable  to  have  the  same  valuation  put  upon  their  property  in  any  one 
of  all  the  parishes  through  which  the  river  passes ;  for  as  the  gross  valuation  has  no 
reference  to  the  extent  of  quayage,  but  would  apply  to  4  yards  equalFy  as  to  4000,  the 
assessor  in  any  one  parish,  where  a  quay  or  landing-place  is  situated,  however  small, 
would  be  entitled  to  value  it  precisely  in  the  same  way  as  the  assessor  has  done  in  the 
present  case.  Had  there  been  only  the  Mavisbank  Quay  in  the  harbour  of  Glasgow, 
the  assessor  would  have  concentrated  the  entire  gross  rental  upon  it.  The  rental 
could  not  have  been  increased,  although  the  river  had  been  lined  with  quays  along  its 
whole  length. 

7.  In  the  event  of  the  dues  on  vessels  or  goods  being  adopted  as  a  criterion  or  data 
for  ascertaining  the  rent  of  the  quays,  drc,  the  appellants  claimed  that  the  cost  of 
dredging  the  lurbour  and  along  the  quays  should  be  deducted  from  such  rent,  as  an 
expense  necessarily  incurred  from  day  to  day  to  keep  a  way  open  to  the  quays,  which 
would,  unless  continuously  dredged,  very  soon  be  inaccessible  for  vessels.  This  cost 
should  be  deducted  (1)  whether  it  is  to  be  held  as  part  of  the  necessary  expense  of  a 
tenant  in  keeping  clear  the  way  to  the  subjects  let,  and  the  amount  of  which  he  would 
take  into  consideration  in  fixing  his  rent ;  or  (2)  whether  it  is  to  be  held  as  a  charge 
upon  the  river  and  waterway  of  the  harbour,  in  which  case  an  extra  proportion  of  the 
dues  would  fall  to  be  allocated  on  the  river,  to  compensate  the  expense  of  dredging 
the  harbour.  This  claim  should  be  allowed  either  by  the  Valuation  Court  or  by  the 
parochial  boards;  but  both  have  refused  to  make  the  deduction — each  deciding 
that  it  falls  to  be  dealt  with  by  the  other.  The  cost  under  this  head  is  upwards  of 
£10,000  per  annum. 

In  reply,  the  assessor  contended,  that  in  pnK'ceding  to  estimate  the  annual  value 
of  such  subjects  as  the  quays,  wharves,  &c.,  belonging  to  the  Clyde  Trustees,  which 
are  situated  in  different  parishes,  he  could  only,  as  in  the  case  of  a  gas  or  water  company, 
deal  with  the  subjects  in  cumulo,  and  having  ascertained  the  nett  value  of  the  whole, 
apportion  the  amount  according  to  the  length  of  quay  in  each  parish.  With  regard 
to  the  [1147]  objections  offered  to  the  mode  of  valuation  followed  by  him,  the  assessor 
contended  that  the  plan  of  dividing  the  river  into  stages  appeared  to  have  been 
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adopted  with  the  view  of  enabling  the  trustees  to  levy  rates  on  vessels  entering  the 
lower  stages  of  the  river  for  the  purpose  of  proceeding  to  the  harbours  of  Dumbarton, 
Bowling,  or  Renfrew ;  that  the  revenue  with  which  he  had  dealt  was  that  derived 
solely  from  vessels  which  had  entered  the  harbour,  and  made  use  of  the  quays,  &c., 
belonging  to  the  Clyde  Trustees  :  that  he  was  justified  in  so  doing,  as  the  quays  must 
be  looked  upon  as  the  producing  subject ;  but  inasmuch  as  the  harbour  and  quays 
without  the  river  as  a  means  of  access  would  be  of  as  little  value  as  would  the  river 
even  in  its  present  state,  were  there  neither  harbour  nor  quays  to  which  vessels  could 
come,  and  as  the  trustees  themselves  do  not  undertake  to  separate  the  dues,  and  shew 
what  amount  is  paid  for  the  use  of  the  quays,  and  what  for  the  use  of  the  river  and  har- 
bour waterway,  he  considers  that,  in  allocating  the  revenue  as  applicable  in  like  pro- 
portion to  each,  he  has  done  what  is  both  fair  and  reasonable,  unless  the  trustees  can 
prove  (which  they  have  not  yet  attempted  to  do),  that  the  sum  allocated  is  insufficient 
to  maintain  the  river  and  harbour  waterway  in  their  present  state. 

The  Commissioners  refused  the  appeal ;  whereupon  the  appellants  craved  a  case. 

The  following  opinion  was  returned : — "  We  are  of  opinion  that  the  determina- 
tion of  the  Commissioners  is  wrong,  and  that  the  valuation  of  Mavisbank  Quay  should 
be  stated  at  the  sum  of  £3470.* 


*  "Note. — As  we  were  unable,  either  on  principle  or  in  reference  to  practical 
results,  to  satisfy  ourselves  that  halving  the  whole  dues  was  a  safe  or  correct  mode 
of  ascertaining  the  proportion  thereof  fairly  assignable  to  the  assessable  subjects, 
as  distinguished  from  the  mere  waterway  and  others  not  assessable,  we  called  for, 
and  were  furnished  with,  a  variety  of  materials  calculated  to  shew  the  expenditure 
on  the  quays  and  other  artificial  works  in  connection  with  the  river.  But  the  result 
was  to  leave  the  matter  very  nearly  in  as  much  uncertainty  as  before. 

"  We  have  been  obliged,  therefore,  to  adopt,  as  the  Legislature  appears  to  have 
done  (Clyde  Navigation  Consolidation  Act,  21  &  22  Vict.  cap.  149,  sec.  99),  in  appor- 
tioning the  dues  among  the  three  different  stages  into  which  the  river  is  divided,  what 
we  consider,  in  reference  to  the  whole  circumstances  of  the  case,  an  equitable  prin- 
ciple of  adjustment,  viz.,  to  deduct  from  the  proportion  of  the  dues  applicable  to  the 
first  stage,  being  that  in  question,  one-third  thereof  as  being  fairly  assignable  to  that 
portion  of  the  subjects  which  is  not  assessable ;  and  applying  the  same  principles 
to  the  other  items  of  deduction  referred  to  in  the  case,  the  conclusion  we  have  arrived 
at  is,  that  the  assessable  sum  should  be  £3470,  in  place  £4061,  as  returned  by  the 
assessor. 

**  We  have  only  further  to  explain,  that  we  have  allowed,  as  a  deduction,  the  whole 
expenses  of  the  harbour-master's  department,  and  the  whole  of  the  police  charges, 
as  well  as  20  per  cent,  for  tenants'  profits,  because  the  assessor  has  done  so  without 
the  suggestion  of  any  doubt  or  difficulty.  It  is  not  to  be  understood,  therefore,  that 
these  matters  may  not  in  future  be  open  for  inquiry,  if  it  should  be  required  or  thought 
necessary." 
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APPENDIX. 

ACT  OF  SEDERUNT  TO  RBGULATB  PROCEEDINGS  IN  OUTERrHOUSR 

[15AJtt/yl865.] 

•  The  Lords  of  Council  and  Session,  considering  that,  by  the  Act  13th  &  14th 
Vict.  6.  36,  section  54,  they  are  empowered  to  make  such  regulations,  by  Act  or  Acts 
of  Sederunt,  as  they  may  deem  meet,  for  carrying  into  effect  the  purposes  of  the  said 
Act ;  and  considering  further,  that,  in  various  particulars,  it  is  proper  that  the  pro- 
ceedings in  the  Outer-House  should  be  amended  and  regulated,  do  hereby  enact  and 
declare,  that,  on  and  after  the  12th  day  of  November  next,  the  following  regulations 
shall  take  effect,  and  be  enforced,  with  reference  to  the  said  proceedings : — 

1.  When  a  cause  is  called  in  the  Debate-roll,  and  no  counsel  attends  on  either  side, 
nor  any  admissible  excuse  is  made  for  their  non-attendance,  the  Lord  Ordinary  shall, 
by  an  entry  on  the  interlocutor  sheet,  direct  the  cause  to  be  deleted  from  the  roll,  and 
the  same  shall  only  be  re-enrolled  at  the  bottom  of  the  roll ;  and  the  Auditor  shall, 
in  taxing  any  account  of  expenses,  either  as  between  party  and  party,  or  as  between 
agent  and  client,  disallow  any  charges  rendered  unavailing  by  the  cause  not  having 
been  proceeded  with. 

2.  When,  on  such  calling  of  a  cause,  counsel  shall  appear  on  one  side  only,  and 
no  admissible  excuse  shall  be  made  for  the  non-attendance  of  counsel  on  the  other 
side,  it  shall  be  competent  for  the  counsel  appearing  to  take  decree  by  default  in  favour 
of  his  cUent ;  and  if  ne  shall  not  do  so,  the  cause  shau  be  deleted  from  the  roll,  in  manner, 
and  with  the  consequences,  before  mentioned. 

3.  It  shall  not  be  competent  to  have  such  decree  by  default  recalled  of  consent 
of  parties,  but  the  decree  shall  be  recalled  on  a  reclaiming  note  only ;  and  unless  where 
the  Court  shall  otherwise  direct,  the  Auditor  shall,  in  taxing  any  account  of  expenses 
incurred  to  his  agent  by  the  party  against  whom  such  decree  is  taken,  disallow  the 
expenses  of  having  such  decree  opened  up. 

4.  No  excuse  in  respect  of  another  engagement  shall  be  admissible  for  the  non- 
attendance  of  counsel,  except  his  being  at  the  time  engaged  in  a  case  before  the  Inner- 
House,  and  being  the  sole  counsel  on  his  own  side  in  attendance,  or  if  not  sole  counsel, 
being  the  oounsei  addressing  the  Court,  or  about  to  reply  to  the  counsel  on  the  opposite 
side ;  or  his  being  engaged  in  a  jury  trial,  or  at  another  Lord  Ordinary's  bar ;  but, 
in  the  last-mentioned  case,  only  if  either  actually  addressing  the  Lord  Ordinary,  or 
about  to  reply  to  the  counsel  on  the  opposite  side. 

5.  Every  debate  shall  be  proceeded  with  and  brought  to  a  close  by  the  counsel  at 
the  time  in  attendance  ;  and,  except  on  special  cause  shewn,  no  delay  or  adjournment 
of  any  debate  shall  be  allowed.  But  it  shall  be  always  [1150]  competent  to  the  Lord 
Ordinary,  on  special  cause  shewn,  to  continue  or  adjourn  any  debate-  to  another  day, 
not  more  than  eight  days  afterwards,  when  the  debate  shall  be  proceeded  with  and 
completed  by  the  counsel  then  in  attendance. 

6.  The  counsel  who  is  addressing  the  Lord  Ordinary,  or  who  is  about  to  reply  to 
the  counsel  on  the  other  side,  shall  not  be  entitled  to  leave  the  bar  for  any  other  Lord 
Ordinary's  bar,  but  only  if  called  to  attend  a  jury  trial,  or  the  Inner-House ;  and,  in 
the  last-mentioned  case,  only  if  no  other  counsel  on  the"  same  side  be  in  attendance 
in  the  Inner-House.  And  the  distinction  of  preference  bars  in  the  Outer-House  shall 
no  longer  prevail. 

7.  Eacn  Lord  Ordinary  shall  put  out  in  his  weekly  Debate-roll  not  more  than 
eight  cases  at  a  time ;  but  it  shall  be  competent  to  put  out  additional  debates  in  the 
course  of  the  week,  the  same  being  put  out  in  the  roll  two  days  before  they  are  called. 

1180 
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8.  Each  Lord  Ordinary  shall  call  his  Motion-roll  before  any  other  business  is  taken 
up,  other  than  the  calling  of  the  printed  roll  of  the  week. 

9.  When  a  cause  is  enrolled  in  the  Motion-roll,  and  the  case  is  dropped  without 
any  motion  being  made,  the  Auditor  shall,  in  taxing  any  account  of  expenses,  either 
as  between  party  and  party,  or  as  between  agent  and  client,  disallow  the  expenses 
occasioned  by  such  enrolment,  unless  he  is  satisfied  that  the  cause  was  properly  enrolled, 
and  properly  dropped. 

10.  When  a  process  is  transmitted  to  the  Lord  Ordinary  for  adjustment  of  the 
record,  on  reyised  papers,  he  shall  forthwith  appoint  a  day  on  which  the  cause  shall  be 
in  the  roll  for  such  adjustment :  And  the  pursuer  shall  thereupon  be  entitled  to  borrow 
the  process,  and  to  make  on  the  margin  of  his  revised  paper  such  alterations  or  additions 
as  he  may  consider  to  have  been  rendered  necessary  by  the  statements  of  the  defender  ; 
such  alterations  or  additions  being  made  anterior  to  the  time  of  the  cause  appearing  in 
the  roll  under  the  Lord  Ordinary's  appointment.  Where  no  such  alterations  or  addi- 
tions have  been  made,  the  Lord  Ordinary  shall  on  that  day  close  the  record.  In  the 
event  of  such  alterations  or  additions  having  been  made,  the  Ijord  Ordinary  shall 
appoint  another  day  on  which  the  record  shall  be  closed  ;  and  it  shall  be  thereon  com- 
petent to  the  defender  to  make  on  the  margin  of  his  revised  paper  such  alterations 
or  additions  as  he  may  consider  to  have  been  rendered  necessary  oy  those  of  the  pursuer 
— the  same  being  made  not  later  than  the  second  day  before  that  on  which  the  record 
is  appointed  to  be  closed ;  and  the  process  being  on  that  day  returned  to  the  clerk. 
And  on  the  day  appointed  by  him,,  the  Lord  Ordinary  shall  close  the  record.  Pro- 
vided always  that,  on  every  occasion  on  which  the  case  is  in  the  roll  for  the  purpose 
of  closing  the  record,  it  shall  be  competent  to  the  Lord  Ordinary,  on  special  cause  shewn, 
to  allow  any  further  amendment  which  may  seem  to  him  proper,  to  be  made  either 
at  the  bar  at  the  time  of  closing,  or  before  such  other  day  as  he  shall  specially  appoint, 
and  to  which  he  shall  continue  the  cause.  And  the  Lord  Ordinary  shall,  at  the  time 
of  closing  the  record,  if  he  shall  see  cause,  find  any  party  who  shall  seem  to  him  to 
have  unduly  delayed  the  closing  of  the  record,  liable  in  such  sum  of  expenses  as  he  shall 
think  just. 

11.  The  Lord  Ordinary  shall,  at  the  time  of  closing  the  record,  require  the  parties 
to  state,  either  then,  or  at  an  after  day  which  he  shall  appoint,  and  to  which  he  shall 
continue  the  cause,  whether  they  are  ready  to  renounce  further  probation ;  and  if 
they  are  ready  to  do  so,  a  minute  to  that  effect  shall  be  subscribed  by  the  counsel  for 
the  parties,  and  lodged  in  process  ;  and  the  Lord  [1151]  Ordinary  shall  thereon  appoint 
the  cause  to  be  debated.  And  if  the  parties,  or  any  of  them,  do  not  agree  to  renounce 
further  probation,  the  Lord  Ordinary  shall,  with  due  regard  to  the  state  of  the  record, 
pronounce  an  interlocutor,  appointing  an  issue  or  issues  to  be  given  in  for  trial  by 
jury,  or  such  other  proof  in  the  case  as  may  be  competent  and  proper  ;  or  else  appoint- 
ing a  debate  on  the  cause,  or  such  parts  of  it  as  he  may  think  proper.  And  such  debate 
shall,  when  the  Lord  Ordinary  thinks  fit,  be  heard  summarily,  at  the  end  of  the  Motion- 
roll. 

12.  All  appointments  for  the  lodging  or  adjusting  of  issues  shall  be  held  to  be  per- 
emptory ;  and  if  the  issue  or  issues  be  not  lo<^^  within  the  time  appointed,  it  shall 
be  competent  to  the  opposite  party  to  enrol  the  cause,  and  to  take  decree  by  default ; 
which  decree  by  default  shall  not  be  opened  up  by  consent  of  parties,  but  only  on  a 
reclaiming  note.  And  it  shall  not  be  competent,  by  any  consent  of  parties,  to  delay 
the  adjustment  of  the  issues  beyond  the  second  statutory  meeting ;  but  if  issues  shall 
not  then  be  adjusted,  it  shall  be  in  all  cases  imperative  on  the  Lord  Ordinary  to  report 
tlie  case  to  the  Inner-House,  in  terms  of  the  statute. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sederunt,  and  to 
be  published  in  the  usual  manner ;  and  copies  thereof  to  be  transmitted  to  both  Houses 
of  Parliament  in  terms  of  the  before-recit^  Act. 

Dun.  McNeill,  /.P.D. 
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ACJCRCTION. 

Granter  of  disposition  having  no  right  to  subject  disponed,  but  acquiring  right 
by  subsequent  title — Disposition  validated  bv  accretion.  Observations  on  Munro 
V.  Brodie,  4  July  1844,  6  D.  1249,  and  Beir's  Pr.  882.  Swans  v.  Western  Bank, 
22  Mar.  1866.  p.  678. 

Acquiescence.    Property^-River. 

1.  Averment  that  inferior  heritor  "  saw,  knew,  acquiesced  in,  and  agreed  to  "  opera- 
tions by  superior  heritor  on  stream  passing  through  lands  of  both — Hdd  aver- 
ment of  agreement  not  suiRciently  specific,  and  mere  knowledge  and  silence  not 
relevant  to  infer  acquiescence.    Cowan,  &c.  v.  Lord  Kinnaird,  15  Dec.  1865,  p.  280. 

2.  Plea  of  acquiescence  repelled y  no  facts  importing  acquiescence  being  averred. 
D.  of  Bucdeuch,  &c.  v.  Cowan,  &c.,  23  Feb.  1866,  p.  502. 

See  Appeal. 

Administration  of  Justice.    Declinator. 

1.  By  Judge,  on  ground  that  his  niece  was  married  to  pursuer,  repelled.  Gordon  r. 
Gordon,  2  Mar.  1866,  p.  526. 

2.  By  Judge,  on  ground  that  he  was  married  to  sister  of  mandatory  of  party  to 
action,  sustained,    Campbell  r.  Campbell,  26  June  1866,  p.  867. 

.\dV0CATI0N.     Decree  in  Absence, 
At  calling,  advocator  moved  to  have  cause  advocated,  in  respect  of  no  appearance 
for  respondent — Motion  refused,  and  intimation  to  respondent  ordered.    Murphy 
V,  M'Keand,  15  Feb.  1866,  p.  474. 

Agent  and  Cuent.    See  Arrestment, 

Aliment.    See  Husband  and  Wife, 

Annualrent. 

Trust — Charitable  Bequest — College — Obligation — Testator  bequeathed  to  town 
council  specific  legacy  for  benefit  of  bursars  of  college,  directing  specific  sums, 
amounting  to  £1000  Scots,  to  be  paid  yearly  out  of  interest  thereof— Town  council 
regarding  sum  as  insufficient  to  pay  the  interest,  declined  to  accept  trust — ^Testator's 
heir  thereupon  raised  action  for  authority  to  dispose  of  fund — Court  in  1633 
pronounced  decree  in  absence,  ordaining  heir  to  retain  fund  free  of  interest  till 
Whitsunday  1640,  but  at  that  term  to  provide  for  bursars'  use  sufficient  lands 
for  employment  of  mortified  sum,  and  worth  a  yearly  rent  of  £1000,  the  lands 
to  be  bought  and  acquired  by  him  heritably,  without  reversion,  to  the  use  foresaid — 
In  1656,  heir  executed  bond  mortifying  lands  of  K  and  R,  worth  £1000  Scots 
yearly,  for  the  use  of  bursars,  and  that  bursars  might  be  secured,  binding  himself 
and  heirs  to  deliver  all  necessary  securities  to  them  and  their  successors — Lands 
of  R  sold  in  1713,  and  rents  of  E  being  insufficient  to  produce  £1000,  heirs  in 
possession  for  many  years  paid  only  net  amount  of  rents  to  bursars — In  1820, 
rents  having  risen,  payments  to  bursars  were  raised  to  £1000  Scots,  and  surplus 
retained  by  heirs  in  possession — In  1861,  action  raised  by  bursars  against  heir  of 
granter  in  possession — Held  right  of  bursars  limited  to  annualrent  of  £1000  Soots, 
and  beneficial  interest  in  lands  beyond  that  amount  belonged  to  heir  in  possession. 
Univ.  of  Aberdeen,  &c.  v.  Irvine,  8  Feb.  1866,  p.  425. 

Appeal.    Leave  to  Appeal. 

1.  Judgment  disallowing  two  of  three  issues,  refused.  Thorns  v.  Thoms,  19  Dec 
1865,  p.  294. 

2.  Refused.    D.  of  Buccleuch,  &c.  v.  Cowan,  &c.,  23  Feb.  1866,  p.  502. 

1188 
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Appeal — Continued, 

3.  To  H.  of  L.,  refused.    Western  Bank  v.  Baird's  Trs.,  14  July  1866,  p.  1058. 
Competency — Acquiescence, 

4.  Reclaiming  note  against  Lord  Ordinary's  interlocutor  having  been  refused  in 
respect  it  was  not  insisted  in,  held  by  H.  of  L.  that  interlocutors  must  be  held 
as  acquiesced  in,  and  appeal  against  them  incompetent.  Lord  Lovat,  i&c.  v.  Fraser, 
26Aprill866,  H.L.p.  31. 

Personal  Bar. 

5.  In  jury  trial  case  Lord  Ordinary,  of  consent,  appointed  proof  by  comnaission — 
Judgment  in  defender's  favour — ^Pursuer  reclaimed — Inner  House  reversed — 
Defender  appealed — Pursuer  objected  to  competency  of  appeal  on  ground  that 
by  interlocutor  improperly  allowing  proof,  cause  had  departed  from  cursus  curiae, 
and  judgment  thereafter  only  vaUd  by  consent  of  parties,  and  therefore  not  appeal- 
able— Held  pursuer,  by  reclaiming,  barred  from  objecting,  and  appeal  sustained. 
Bicket  V.  Morris,  13  July  1866,  H.  L.  p.  41. 

See  Process. 

Apportionment  Act,  4  &  5  Will.  IV.  c.  22. 
Question,  Does  Act  apply  to  estates  held  in  fee-simple  *?    Ld.-Adv.  v.  Stevenson, 
23  Jan.  1866,  p.  359. 

Approbate  and  Reprobate.    See  Parent  and  Child, 

Arbitration.  Disqualification  of  Arbiter — Interdict. 
Engineer  of  railway  company  appointed  arbiter  in  contract  between  company  and 
contractors — Averments  thatarbiter  disqualified  because,  through  errors  in  his  plans, 
he  was  cause  of  delay  in  execution  of  contract,  and  that  he  had  made  estimate  for  his 
company  of  cost  of  contract — Held  not  relevant  grounds  for  setting  aside  reference 
or  interdicting  arbiter.  Trowsdale  &  Son  v.  Jopp  and  N.  B.  Rly.  Co.,  15  Nov. 
1865,  p.  88. 

Arrestment.    Agent  and  Client. 

1.  In  hands  of  law  agents  of  proceeds  of  bonds  due  their  clients,  held  competent. 
Telford's  Exr.  v.  Blackwood,  3  Feb.  1866,  p.  403. 

Partnership — Count  and  Reckoning, 

2.  Held  competent,  in  action  of  count  and  reckoning  at  instance  of  representa- 
tives of  a  deceased  partner  against  copartners  for  any  balance  that  might  be 
found  due  by  any  copartner  (they  being  willing  to  pay  any  balance  due  by  them), 
to  use  arrestments  against  one  of  defenders.    Ibul, 

Subject  Arrestable. 

3.  Truster  directed  trustees  to  divide  residue  of  estate,  heritable  and  moveable,  among 
beneficiaries — Moveable  estate  exhausted  by  payment  of  debts — No  power  of 
sale  given  to  trustees — Held  interest  of  beneficiaries,  being  a  right  to  heritage, 
was  not  subject  to  arrestment.    Learmonts  v.  Shearer,  3  Mar.  1866,  p.  563. 

Heritable  and  Moveable, 

4.  Observed,  where  right  of  beneficiaries  under  trust-deed  is  moveable,  it  is  subject 
to  arrestment,  though  consisting  of  heritage  not  yet  realised.    Ibid, 

Effect  of, 

5.  Marriage-settlement  in  English  form,  and  relative  trust-deed  in  Scots  form,  con- 
veyed heritage  belonging  to  wife  in  Scotland,  under  provision  that  a  certain  portion 
of  the  rents  should  be  paid  to  husband  till  he  did  any  thing  "  whereby  the  same, 
if  hereby  limited  absolutely,  would  cease  to  be  receivable"  by  him,  in  which 
case  such  share  was  to  revert  to  wife — Creditor  of  husband  arrested  rents  in  hands 
of  trustees — Held,  conform  to  opinion  of  English  counsel,  that  as  arrestment 
without  forthcoming  only  suspended  husband's  right  to  receive  rents,  but  did 
not  determine  it,  condition  of  forfeiture  was  not  purified.  Campbell's  Executrix 
17.  Clinton's  Trs.,  22  June  1866,  p.  859. 

Recall-^l  <&  2  Vict.  c.  114,  sec,  20. 

6.  Question,  Can  Lord  Ordinary  recall  arrestments  on  dependence  after  he  has 
decided  cause,  and  it  is  no  longer  in  dependence  before  him  *?  Latham  t?.  Edin. 
&  GIm.  Rly.  Co.,  18  July  1866,  p.  1070. 

Assessment.    See  Ferry-— Police — Poor — Public  Burdens — Valuation  Act, 

Assignation.    See  Process,  16— Proof, 
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Bankruptcy.    SsQUiiHTKATiON. 
Competing  Petitions  for  SequestrcUion, 

1.  Petition  for  sequestration  presented  by  creditor,  on  which  Liord  Ordinary  on  Bills 

Granted  warrant  to  cite  debtor — Citation  executed— Day  before  inducicB  expired, 
ebtor,  without  notice  to  petitioning  creditor,  and  with  concurrence  of  another 
creditor,  presented  petition,  on  which  sequestration  was  awarded  same  day — Lord 
Ordinary  refused  to  recall  this  at  instance  of  first  creditor — On  reclaiming  note. 
Court  recalled  seauestration  hoc  statu,  and  remitted  second  petition  to  Lord  Ordin- 
ary, with  advice  that,  if  he  saw  fit.  petitions  might  be  conjoined,  and  sequestration 
awarded  of  new  under  conjoint  petition.  Jarvie  i7.  Robertson,  25  Nov.  1865,  p.  132. 
Election  of  Trustee — Rectipcation  of  Affidavit. 

2.  Minutes  of  meeting  for  election  of  trustee,  held  in  Sheriff's  absence,  reported  to 
him — Objection  taken  to  vote  of  creditor  at  meeting,  value  of  Ids  security  not 
having  been  deducted  from  claim — Sheriff  issued  interlocutor  calling  on  creditor 
to  amend  affidavit — Appealed  against  on  ground  that  (1)  amendment  too  funda- 
mental for  amendment  under  sec.  51,  and  ((2)  amendment  not  competent  after 
voting — Appeal  dismissed.  Question,  Should  not  Sheriff  have  called  on  creditor 
to  amend  without  issuing  interlocutor  1    Latta  r.  Dall,  28  Nov.  1865,  p.  152. 

Powers  and  Duties  of  Trustee. 

3.  Trustee  rejected  claim — On  appeal,  and  after  proof.  Lord  Ordinary  sustained  claim 
— Trustee  appealed,  but  in  respect  of  proof  led  asked  only  expenses — Held  trustee, 
instead  of  rejecting  claim,  shoukl  liave  called  for  further  evidence,  and  trustee  held 
liable  in  expenses.  Opinion^  per  Lord  Benholme,  in  trustee's  discretion  to  require 
constitution  of  unvouched  claim.     A.  &  B.  v.  Tunnock's  Tr.,  25  Nov.  1865,  p.  130. 

Acceleration  of  Dividend. 

4.  Payment  of  first  dividend  postponed — Statutory  period  of  six  months  from  date 
of  sequestration  expired — Petition  for  acceleration,  so  dividend  might  be  paid 
before  next  statutory  period,  refused.    Wighton's  Tr.  (Petr.),  20  Dec.  1865,  p.  303. 

Trustee,  Charge  of  Payment  against,  incompetent. 
6.  Charge  against  trustee  for  payment  of  debt,  of  which  charger  obtained  decree 
of  constitution  against  bankrupt  estate,  incompetent  during  subsistence  of  seques- 
tration.   Crichton's  Tr.  v.  Stewart,  31  Mar.  18G6,  p.  702. 
Abandonment  of  Estate. 

6.  At  meeting  of  creditors,  motion  nuide  to  abandon  estate-  -Counter  motion  to  realise, 
with  offer  of  £15  by  a  creditor — xMotion  to  abandon  carried — Held,  in  face  of  offer, 
abandonment  incompetent,  but  creditoi-s  not  bound  to  accept  £15.  M*Kav  r. 
Brownlee,  31  Jan.  186G,  p.  370. 

Recall  of  Sequestration — Nobile  officium. 

7.  A's  estates  sequestrated,  and  abbreviate  recorded  in  Register  of  Inhibitions— Aft^r 
sequestration  no  proceedings  taken,  debtor  being  discharged  by  arrangement 
with  creditors— Petition  for  recall  of  sequestration — Court  of  new  appointed 
meeting  of  creditors  to  be  held  for  election  of  trustee — On  production  of  certi- 
ficate by  agent  that  no  creditor  appeared,  sequestration  declared  at  an  end.  Ander- 
son, Petr.,  13  Mar.  1866,  p.  597. 

8.  Seauestration  of  estate  of  Englishman,  whoso  creditors  were  mostly  in  England, 
ana  who  was  incorrectly  described  as  **  clerk,  residing  in  Innerleithen,"  instead 
of "  clerk  in  holy  orders,"  recalled.    Moses  v.  Gifford,  12  July  1866,  p.  1045. 

See  No.  1. 

See  Member  of  Parliament,  5,  6,  7 — Bill — Sheriff. 

Bill.     Promissory  Note.. 

1.  Terras  of  documents  field  not  to  be  promissory  note^.  Morgan  r.  Morgan,  20 
Jan.  1866,  p.  358. 

Indorsing  Bills  after  Bankruptcy. 

2.  Glasgow  firm  consigned  goods  to  London  firm— On  13th  April  sent  bills  to  London 
for  acceptance — Bills  returned  accepted  on  15th,  the  14th  being  business  holiday 
in  Londx)n — ^Cxlasgow  house  stoppea  pc-iyment  on  14th  and  were  sequestrated — 
Held  (per  Ld.  Barcaple,  and  acquiesced  in)  acceptors  entitled  to  interdict 
trustee  from  indorsing  bills  for  value,  and  thus  raise  questions  between  acceptors 
and  third  parties  and  prevent  them  pleading  compensation.  Harvey,  Brand,  & 
Co.  V.  Buchanan,  Hamilton,  «fe  Co. 'sTr.,  20  July  1866,  p.  1111. 
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Bond.    See  Heritable  and  Moveable. 

Burgh.    Bridge  Custom — Right  to  Levy— Usage — Prescription. 

Right  to  levy  bridge  custom  under  ancient  charters,  confirmed  by  Scots  Act,  "  as 
it  has  been  in  use  to  be  exacted,"  held  qualified  by  usage  and  restricted  by  pre- 
scription.   Maxwell,  &c.  v.  Provost,  &c.,  of  Dumfries,  1  «Iune  1866,  p.  772. 

See  Title  to  Sue— Trust,  2. 

Cautioner.    Construction. 

1.  Party  building  house  agreed  to  pay  builder  six  instalments  of  £100  each  **  and 
balance  when  work  is  completed  " — Architect  appended  to  obligation,  "  I  hereby 
agree  to  see  you  paid  the  above  instalments  " — Held  this  did  not  import  obligation 
to  pay  balance.    Rennie  v.  Smith's  Trs.,  23  Mar.  1866,  p.  684. 

2.  Cautionary  obligation  in  cash-credit  bond  undertaken  oy  two  individuals  and  a 
company  as  such,  and  by  the  individual  partners  of  the  company  as  partners 
and  as  individuals — Held,  in  question  of  reUef,  that  obligations  by  the  partners 
as  individuals  were  superadded  to  obligation  of  company,  thus  making  five 
cautioners  in  all.     Macbride  v.  Clark,  Grierson,  &  Co.,  24  Nov.  1865,  p.  126. 

3.  Woman  presented  petition  for  meditatione  fug<B  warrant  against  father  of  ille- 
gitimate child,  of  which  she  was  pregnant,  alleging  intercourse  to  have  taken 
place  between  8th  and  27th  August — Bond  of  caution  de  judicio  sisti  granted — 
Helc^  obligation  applied  to  action  subsequently  brought,  in  which  date  of  intercourse 
averred  **  on  or  about  11th  July,  and  subsequently  during  that  month."  Ormond 
V.  Borrie,  18  Mar.  1866,  p.  590. 

4.  Letter  of  guarantee  in  terms,  "  As  you  have  become  security  to  C.  Bank  for  £150 
on  account  of  J.  W.,  for  the  purpose  of  assisting  him  in  business,  I  hereby  guarantee 
you  against  any  loss  by  your  doing  so" — Held  guarantee  against  loss  by  one 
advance  of  £150,  and  not  continuing  guarantee  in  security  of  advances  on  cash- 
credit  account.     Scott  v.  Mitchell,  8  Mar.  1866,  p.  573. 

Charitable  Bequest.    See  Annualrent, 

Church.    Reparation — Title  to  Sue — Reduction, 

1.  Action  by  clergyman  of  Scots  Episcopal  Church  against  synod  for  (1)  reduction 
of  certain  enacted  canons  altering  canons  in  force  at  pursuer's  ordination ;  (2) 
declarator  that  such  enactments  were  ultra  vires ;  and  (3)  damages  for  injury 
caused  through  bishop  refusing  to  license  curate  who  refused  to  subscribe  canons — 
Averments  held  irrelevant.  Observed,  per  Ld.  Justice-Clerk,  (1)  in  a  society, 
religious  or  secular,  bound  by  articles  of  constitution,  majority  may  be  restrained 
by  minority  from  fundamentally  altering  such  articles  ;  (2)  there  may  be  breaches 
of  contract,  where  party  complaining  has  no  such  interest  to  enforce  as  can  be 
recognised  in  a  court  of  law ;  (3)  in  a  complaint  of  violation  of  fundamental 
articles  of  an  association  there  may  be  distinction,  arising  from  differences  of 
interest,  between  title  of  lay  and  clerical  member  of  dissenting  communion — 
Observed,  per  Lord  Cowan,  to  entitle  party  to  call  on  Court  to  adjudicate  upon  acts 
of  voluntary  church  court  in  matters  ecclesiastical,  some  civil  wrong  justifying 
demand  for  redress,  or  patrimonial  injury  entitling  claim  of  damages,  must  be 
averred.     Forbes  v.  Eden,  &c.,  8  Dec.  1865,  p.  193. 

See  Process. 

Ministers'  Widows'  Fund— Vacant  Stipend. 

2.  Action  at  instance  of  collector  for  payment  of  vacant  stipend — Held  stipend  must 
be  estimated  as  at  date  of  vacancy,  nothing  additional  being  claimable  owing 
to  discovery  of  fund  from  which  augmentation  might  have  been  demanded,  but 
not  obtained  before  occurrence  of  vacancy.  Cheyne  v.  Mags,  of  Dundee,  27  June 
1866,  p.  993. 

Public  Burden— Annuity  Tax  Act,  1661,  c.  265. 

3.  In  action  for  recovery  of  arrears  of  this  tax  against  trustees  as  vested  in  property 
for  behoof  of  U.P.  church,  premises  being  used  by  synod,  and  let  out  by  them 
occasionally,  held  trustees  were  "  occupiers  "  within  meaning  of  Act,  synod  being 
fluctuating  body,  which  could  not  be  reached.  Aitken  r.  Harper,  &c.,  16  Nov. 
18r)5,  p.  1)3. 

See  Valuation  Act. 
CoLLEXiE.    See  Annualrent. 
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COBIPENSATION.    Liquid  and  Illiquid  Claims. — ConstittUion. 
Circumstances  in  which  Court  superseded  consideration  for  limited  period  of  a  re- 
claiming note  against  interlocutor,  decerning  for  payment  of  a  legacy,  to  allow 
action  by  executors  against  legatee,  to  constitute  an  illiquid  counter-claim  founded 
on  as  a  defence,  to  be  concluded.    Munro  v.  Macdonald's  Exrs.,  30  Mar.  1866,  p.  699. 
See  BUI,  2. 

Competent  and  Omttkd. 
Unintentional  omission  of  competent  plea  by  heir  of  entail  in  possession  does  not 
prevent  decree  in  the  cause  operating  as  res  judicata  against  subsequent  heirs. 
Carmichael  t?.  Anstruther,  19  June  186G,  p.  844. 

CoMPEnnoN.    See  Entail. 

CoNDicno  Indebtti.    Sponsio  ludicra — Gaming. 
Action  will  not  lie  for  repetition  of  money  lost  through  unfair  play  at  cards,  or  for 
damage  thereby  occasioned.    Paterson  r.  Macqueen  and  Kilgour,  17  Mar.  1866, 
p.  621. 

CoNDrnoN.    See  Lease. 

CoNFUSio.    See  Entail,  7. 

(Consolidation.    See  Superior  and  Vassal. 

Construction.     See    Annualrent  — Cautioner — Contract — Corporation — Deatlibed — 
Entail — Executor— Fee  and  Liferent — Succession — Superior  and  Vassal — TrusL 

Contract.    See  Condictio  Indehiii — Obligation    Trust. 

CoNVlcnoN.    See  Jurisdiction, 

Corporation.    Laws—Usaoe. 
Held  rules  of  ancient  guiidry,  made  in  1852,  whereby,  inter  alia,  terms  of  admission 
of  sons-in-law  were  remlated,  fell  to  be  construed  in  conformity  with  previous 
usage,  and  that  son-in-law  could  not  be  admitted,  as  such,  after  his  wife's  death. 
Morris  v.  (Juildry  of  Dunfermline,  16  Feb.  1866,  p.  486. 

Crown.    See  Expenses. 

Curator  Bonis.    See  Judicial  Factor. 

Deathbed.  Heir  of  Provision — Succession — Title  to  Sue. 
A  disponed  certain  estates  to  B  and  his  heirs,  &c.,  declaring,  without  prejudice  to  B's 
absolute  right  of  disposal,  that  if  B  died  intestate,  and  without  heirs  of  his  body,  and 
not  having  disposed  of  estates  otherwise,  they  should  devolve  on  C — B  died  without 
issue,  leaving  deathbed  settlement  of  estates — Held  (1)  C  had  title  to  reduce  B*s 
settlement  ex  capite  lecti ;  (2)  condition  in  A's  deed  of  B  dying  intestate,  meant 
dying  intestate  with  regaixi  to  estates ;  (3)  deathbed  deed  did  not  exclude  intestacy : 
(4)  A  did  not  confer  on  B  power  to  convey  estate  on  deathbed.  Question,  Could 
such  power  be  conferred  ?    Pattison  v.  Dunn's  Trs.,  &c.,  9  Mar.  1866,  p.  578. 

Declarator.    Competency — Service — Title  to  Sue. 
Held  not  competent  for  one  to  bring  declarator  that  another  is  not  heir  of  person 
deceased.    Offs.  of  State  v.  Alexander,  25  May  1866,  p.  750. 

Declinator.    See  Administration  of  Justice. 

Decree- Arbftral.    See  Railway,  3. 

Decree  in  Arsence.    See  Advocatum. 

Deuvery.     See  Sale. 

Deposft-Receipt.    See  Proof. 

DiUGENCE.    Inhibition,    Recall    of  —  N chile    officium  —  Poinding  —  Landlord    and 
Tenant. 

1.  Held  creditor  not  entitled  to  poind  debtor's  effects  to  a  value  much  greater  than 
debt  and  expenses,  in  order  to  cover  claim  for  rent  by  debtor's  landlord,  who 
threatened  interdict,  so  as  to  preserve  his  hypothec.  Question,  Whether  in  warrant 
of  sale  following  poinding,  hour  of  sale  must  be  fixed  ?  M*Kinnon  v.  Hamilton, 
21  June  1866,  p.  853. 

2.  Motion  to  remit  to  L.  O.  on  Bills  to  recall  inhibition  refused.  Greig,  Petr.,  20 
July  1866,  p.  1087. 

See  Arrestment — Bankruptcy — Process — Sheriff, 
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Divorce.    See  Husbamd  and  Wife. 
Donation.    See  Proof. 
Election.    See  Parent  and  Child. 

Entail.    Invalid  Entail — Direction  to  Execute. 

1.  Testator  directed  trustees  to  purchase  lands  with  residue  of  estate,  and  to  execute 
entail  in  favour  of  A  and  his  heirs  whatsoever ;  whom  failing,  B  and  his  heirs 
whatsoever ;  whom  failing,  testator's  heir — A  and  B,  natural  sons  of  testator — B 
predeceased  testator  without  issue — A  brought  action  to  have  it  declared  trust- 
deed  did  not  contain  valid  direction  to  entail,  and  that  he  had  right  to  residue  as 
absolute  proprietor — Held  deed  not  effectual  as  entail,  and  vested  lands  in  A  as 
fee-simple  proprietor,  and  therefore  (1)  trustees  not  entitled,  in  order  to  make 
testator's  intention  effectual,  to  execute  entail  in  favour  of  A  and  heirs  of  his  body ; 
(2)  though  direction  to  execute  entail  could  not  be  carried  out,  destination  not  being 
tailzied  destination,  yet  direction  to  convey  subsisted ;  (3)  A  was  entitled,  in  circum- 
stances, to  demand  residue  in  money.  Gordon  v.  Gordon's  Trs.,  2  Mar.  1866,  p.  526. 

Entail  Amendment  Act,  11  (&  12  Vid.  c.  36,  sec.  43. 

2.  Opinions  that  section  does  not  apply  to  funds  held,  or  money  to  be  invested  in  lands 
to  be  held  under  entails  sua  natura  invalid.     Ibid. 

Effect  of  General  Conveyance  on. 

3.  Opinionsy  as  to  effect  of  general  conveyance  in  carrying  subjects  held  under  special 
destinations,  and  under  entails  subsequently  ascertained  to  be  ineffectual. 
CoUow's  Ti-s.  V.  ConneU,  23^reb.  1866,  p.  492. 

Constitution — Destination  to  "  my  own  nearest  of  kindred.^ 

4.  Held  that  as  expression  limited  succession  to  pereons  of  entailer's  blood,  it  con- 
tained good  tailzied  destination  effectual  against  prior  substitutes.     Ibid. 

Fetters — Contracting  Debt. 

5.  Deed  of  entail — Irritant  clause,  containing  usual  prohibitions  against  alienation, 
diverting  succession,  and  contracting  debt,  declared  that  in  event  of  any  heir 
contravening,  such  acts  of  contravention  were  void  and  null,  "  sicklike  as  if  the 
same  had  never  been  made,"  and  that  heir  contravening  should  amit  and  lose 
estate — Held  {affg.  C.  of  S.)  expression  "  sicklike,  &c.,"  though  inapplicable  to  con- 
traction of  debt,  was  mere  illustration,  and  did  not  limit  application  of  irritancy. 
Howden  v.  Fleeraing,  12  June  1866,  H.  L.  p.  38. 

Clause  of  Devolution — Irritancy — Competition — Bankruptcy — Sequestration. 
G.  Entail — Provision  that  if  any  heir  of  entail  succeeded  to  peerage  he  should  denude, 
and  estate  ipso  facto  accrue  to  next  heir — Heir  succeeded  to  peerage — Next  heir 
raised  declarator — Held  (1)  provision  was  condition  of  right  of  lieir  holding  estate, 
and  devolution  took  effect  without  declarator;  (2)  next  heir  entitled  to  rents 
accruing  after  heir's  succession  to  peerage,  in  competition  with  (a)  heritable  creditor 
of  predecessor  infeft  in  estates,  and  (6)  trustee  on  estates  of  predecessor  seques- 
trated after  succession  to  peerage  and  raising  of  action.  Viscountess  Hawarden 
V.  Elphinstone's  Tr.  and  Dunlop,  2  Feb.  1866,  p.  388. 
Entailer's  Debts — Confusio. 

7.  Maker  of  entail  bound  himself  and  his  heirs,  (fee,  to  free  and  relieve  entailed  estate 
of  all  his  debts  and  obligations — 16  years  prior  to  execution  of  entail  he  had  exe- 
cuted gratuitous  mortis  causa  bond  of  provision  in  favour  of  wife  in  liferent,  and 
son  in  fee — At  his  death  personal  property  insufficient  to  pay  his  debts — After 
widow's  death,  son  petitioned  to  charge  estate  with  amount  in  bond — Held^ 
assuming  sum  in  bond  to  be  entailer's  debt,  it  was  not  extinguished  confusione ; 
but  sum  in  bond  fell  under  description  of  obhgations  entailer  had  desired  not  to 
be  burden  on  estate.    MacaUster  v.  Macalister,  16  Dec.  1865,  p.  288. 

Bond  of  Annuity — Liferent. 

8.  Deed  of  entail  gave  lieirs  power  to  provide  liferent  provisions  out  of  lands  in  favour 
of  wives,  the  same  to  be  burdens  only  on.  rents,  not  on  lands — Held  that  a  widow's 
right  under  a  bond  could  not  affect  rents  accruing  after  her  death,  and  therefore 
that  her  executor  had  no  right  to  recover  arrears  from  heir  of  entail  who  had 
succeeded  since  widow's  death,  and  did  not  represent  heir  during  whose  possession 
arrears  had  accumulated.     Kiernan  v.  Campbell's  Tutors,  9  Feb.  1866,  p.  462. 
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Entail— 6'an/tnti«d. 
ImpraveTnents— Charging  with  Debt. 

9.  Decree  of  declarator  of  improvement,  proceeding  on  summons  libelled  under 
Montgomery  Act,  is  not  invalid  in  respect  it  only  bears  that  sum  expended  *"  in 
improvements/  without  specifpng  them  as  those  contemplated  by  Act — ^Reference 
in  the  decree  to  **  intimations,  accounts,  and  vouchers  libelled  on,'*  does  not  make 
these  part  of  decree,  so  as  to  render  it  invalid,  in  event  of  "  accounts,  &c.,"  shewing 
expenditure  not  within  Montgomery  Act.  Breadalbane's  Trs.  v.  Campbell  (Con- 
stituted Improvements),  6  June  18GG,  p.  782. 

10.  Heir  of  entail  obtained  decree  of  declarator  of  improvement  under  Montgomery 
Act  to  extent  of  £25,202 — Applied  for  and  obtained  authority  under  Entail  Amend- 
ment Act  to  grant  bonds  of  annualrent,  or  bonds  and  dispositions  in  security, 
corresponding  to  that  sum — ^Executed  bond  of  annualrent  as  to  £20,000,  and  died 
without  taking  steps  as  to  balance — Held  his  executors  were  still  entitled  to  proceed 
under  Montgomery  Act  personally  against  succeeding  heir  for  payment  of  that 
balance.    Ibid, 

11.  Provisions  of  Montgomery  Act  as  to  lodging  by  heir,  executing  improvements,  of 
account  of  expenditure  with  SheriiT-clerk  within  four  months  alter  Martinmas 
held  complied  with,  where  heir  died  before  Martinmas,  by  lodging  of  accounts 
signed  by  his  executors.    Ibid,  (Unconstituted  Improvements)  p.  795. 

Disentail — Tutor  ad  litem,  Povxrs  of. 

12.  Held  not  in  province  of  Court  to  instruct  tutor  ad  litem  to  minor  heir  of  entail 
as  to  matters  to  consider  in  giving  or  withholding  consent  to  disentail — Observed, 
neither  ward  nor  an^  one  else  entitled  to  insist  on  tutor  disclosing  considerations 
influencing  his  decision.    Hepburn's  Tutor,  19  July  1866,  p.  1074. 

Sale,  Compulsory.    See  Railrvay. 
Error.    Issue. 
To  entitle  party  to  issue  of  essential  error,  particular  kind  of  error  founded  on 
must  be  specified  ;  if  several  kinds  founded  on,  he  must  take  separate  issue  for 
each.    Ritchie  v.  Ritchie's  Trs.,  13  Jan.  1866,  p.  331. 
See  WHt. 
Exchequer.    See  Master  and  Servant — Expenses, 
Executor.    Expenses— Trustee. 
Proprietor  entailed  lands  under  burden  of  payment  of  his  debts,  which  were  in 
nowise  to  diminish  his  executry^-Institute,  entailer's  executor,  incurred  expenses 
in  resisting  claims  against  executor — Held  {revg.  0.  of  S.)  expenses,  as  not  falling 
within  description  of  debts  due  by  entailer  at  date  of  his  death,  could  not  be  im- 
posed as  buraen  on  estate.    Observations  on  right  of  trustee  to  charge  expenses 
of  litigation  against  estate.    Lord  Lovat,  &c.,  v.  Fraser,  26  April  1866,  H.  L.  p.  31. 
Expenses.    Crown. 

1.  Held  Justices  at  Quarter  Sessions  had  no  power  to  award  expenses  against  the 
Crown.     Question^  Can  Court,  in  case  stated  oy  Quarter  Sessions  for  their  opinion, 
pronounce  finding  of  expenses  1    The  Queen  v.  Gilroys,  20  Mar.  1866,  p.  670. 
New  Trial. 

2.  New  trial  awarded  on  ground  of  excessive  damages — Verdict  for  pursuer  in  both 
trials — Held,  in  circumstances,  neither  party  entitled  to  expenses  of  first  trial  or 
application  for  second.     Miller  v.  Hunter,  24  Nov.  1865,  p.  131. 

See  Executor — Process,  2. 
Factory  Acts.    See  Jurisdiction. 
Fee  and  Liferent. 
Testator  directed  trustees  to  pa^  shares  of  residue  of  estate  to  grandnieces  and 
their  respective  husbands  omy  m  liferent,  and  the  fee  to  their  lawhil  issue  equally, 
whom  failing,  to  survivors  of  them  and  his  grandnephews  equally  in  liferent,  and 
their  issue  equally  in  fee,  after  the  death  of  longest  hver  of  testator  and  his  wife- 
Share  of  grandniece  d3dng  childless  before  period  of  vesting  lif erented  by  surviving 
husband — Upon  his  death,  held  (1)  no  successive  liferent  provided  to  grandnephews 
and  grandnieces,  but  fund  fell  to  be  distributed  among  fiars ;  (2)  distribution 
j)er  capita,  not  per  .stirjies  ;  (3)  child  born  subseauent  to  death  of  testator's  widow, 
which  was  period  of  vesting,  but  before  death  of  liferenter,  not  entitled  to  participate. 
Macdougall  v.  Mat'dougall  and  Others,  6  Feb.  1866,  p.  406. 
See  Succession. 
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Ferry.    Property— Public  Burden, 

Held  proprietor  of  ferry  who  had  built  on  seashore,  belonging  to  Crown,  pier  for 
use  of  ferry  not  liable  for  assessmenta.    Baillie  t;.  Hay,  20  Mar.  1866,  p.  642. 

Fishings.    Beview — Jurisdiction — Sheriff. 

1.  Salmon  Fisheries  Act  directs  Sheriff-clerk  to  make  up  roll  of  proprietors  of  saknon- 
fishings  in  district,  and  gives  SherifE  power  to  decide  summarily  any  question 
on  claim  for  necessary  qualification — Held  competent  for  proprietor  of  salmon- 
fishings  to  sue  reduction  of  roll  on  ground  it  included  names  of  those  not  pro- 
prietors; plea  that  review  excluded,  repelled,  Colquhoun  v.  Buchanan,  &c.,  29 
Mar.  1866,  p.  696. 

.   Prescription — Property. 

2.  Crown  grant  of  lands  on  banks  of  loch,  "  with  salmon-fishings  on  west  end  of  loch 
efieiring  thereto,"  may  be  set  up  as  title  to  salmon-fishines  ex  adverso  of  lands 
belonging  to  other  proprietors,  either  by  proof  of  exercise  of  fishing  for  prescriptive 
period,  or  proof  that  grant  so  comprehensive  as  to  include  them — ^Averments 
embracing  both  alternatives  held  sufficient  to  warrant  issue  only  of  prescriptive 
possession.  Opinions  {pro  per  L.  J.-C,  contra  per  Ld.  Benholme)  that  possession  to 
explain  terms  of  Crown  grant  of  salmon  fishings  cannot  be  short  of  prescriptive 
period  of  forty  years.    Frfiwer  v.  Grant,  16  Mar.  1866,  p.  615. 

Force  and  Fear. 
Averments  that  deed  obtained  from  woman  by  threats  of  imprisonment  of  hus- 
band, held  not  relevant  to  entitle  her  to  issue  of  force  and  fear.    Craig  t;.  Paton, 
13  Dec.  1865.  p.  239. 

Foreign.     Witrussy  Citation  of  Foreign, 

1.  Warrant  to  cite  English  witnesses  to  prove  general  fact  at  jury  trial  refused, 
Gellatly,  &c.  v.  Law,  21  Dec.  1865,  p.  307. 

Jurisdiction — Forum  non  competens, 

2.  Contract  between  two  Americans  entered  into  in  America — Arrestments  juris, 
fund,  causa  used  against  defender — ^Plea  of  for.  non  comp,  repelled,  on  ground 
that  defender  failed  to  shew  existence  of  more  convenient  forum.  Observations 
on  proper  grounds  for  sustaining  plea.    Clements  v,  Macaulay,  1 6  Mar.  1 866,  p.  603. 

See  Public  Record — Heritable  and  Moveable— Partnership,  6. 

Forum  non  Competens.    See  Foreign. 

Franchise.    See  Member  of  Parliament. 

Friendly  Society,    lieparation— Liability  of  Society's  Funds. 

Held  funds  of  friendiv  society  liable  in  damages  to  member  for  wrong  done  him 
through  violation  of  rules  by  office  bearers.  Blue  v.  W.  Kilbride  Free  Gardeners' 
Socy.,  12  July  1866,p.  1031. 

Game.    Lease — Act  1449 — Singular  Successor. 

Held  (by  Ld.  Barcaple)  that  lease  of  shootings,  including  shooting-lodge,  is  not 
effectual  against  singular  successor,  even  though  aware  at  time  of  purchase  of 
its  existence.  Question,  Does  same  principle  appl^  to  lease  of  deer  forest,  where 
other  use  of  land  is  excluded  and  game  tenant  is  sole  occupant  ?  Birkbeck  v, 
Ross,  22  Dec.  1865,  p.  313. 

Gaming.    See  C  ^ndictio  Indebili, 

Harbour.    Crovm — Poor-Rates — Assessment. 
Held  {affg,  C.  of  S.)  that  public  harbours  and  their  revenues  are  not  exempt  from 
assessment  for  poor  rates.    Leith  Dock  Comrs.  v.  Miles,  &c.,  2  Mar.  1866,  H.  L.p.  13. 
See  Valuation  Roll,  3,  4. 

Heritable  and  Moveable.    Jus  Relict(B—\^%\,  c.  32. 

1.  Held  mortgage  granted  by  Glasgow  Water  Works  Commissioners  in  favour  of 
AB  and  his  neirs,  &c.,  payable  three  years  after  date,  and  bearing  4  per  cent,  interest, 
payable  half-yearly,  was  heritable  quoad  rights  of  creditor's  wiaow.  Downie  v, 
Downie's  Trs.,  14  July  1866,  p.  1055. 

Succession — Foreign. 

2.  Held,  in  question  of  succession,  foreign  securities  forming  part  of  estate  of  domiciled 
Scotsman  are  heritable  or  moveable  according  to  law  of  foreign  country.     Ibid, 

See  Arrestment, 
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Homologation. 
Widow,  who  under  Jhusband's 'settlement  liferented  estate,  heritable  and  moveable, 
subject  to  burden  of  children's  maintenance,  granted  provision  to  daughter  on 
marriage — Held,  by  accepting  provision,  m  ignorance  of  legal  rights,  daughter 
and  her  husband  did  not  nomologate  settlement  so  as  to  exclude  claim  for  legitim. 
Paterson  v.  Moncrieff,  15  May  1866,  p.  718. 

Husband  and  Wife.     Constitution,   Presumption  and  Proof  of  Marriage — Habit 
and  Repute. 

1.  Held,  in  comj^ting  petitions  for  service,  that  presumption  of  legitimacy  of  person's 
father,  arising  from  possession  of  status  of  legitimacy  during  his  whole  ufe,  had 
not  been  displaced  but  confirmed  by  evidence,  parents'  marriage  being  proved 
by  cohabitation  and  habit  and  repute,  though  cohabitation  originated  in  adultery. 
Campbell  v.  Campbell,  26  June  1866,  p.  867. 

2.  Observed,  that  habit  and  repute  are  not  only  evidence  of  matrimonial  consent, 
but  legal  mode  of  expressing  it.    Ibid. 

3.  Apart  from  Act  1600,  c.  20,  which  applies  only  to  persons  divorced  for  adultery, 
there  is  no  rule  <rf  law  to  prevent  adulterers  marrying.    Ibid. 

See  Proof. 

Divorce — Separation. 

4.  Ill  treatment  compelling  wife  to  leave  husband,  and  live  apart,  held  not  constructive 
desertion  on  husband's  part  entitling  wife  to  divorce  for  desertion  under  Act  1573, 
c.  55,  it  being  essential  tnat  she  should  be  willing  to  adhere.  Bowman  v.  Bowman, 
7  Feb.  1866,  p.  417. 

Judicial  Separation  for  Adultery. 

5.  Held  competent.    Wilson  v.  Wilson,  23  May  1866,  p.  742. 
LenociniurrC—Condonaiion. 

6.  Observations  on  facts  necessary  to  support  pleas  stated  by  wife  in  defence  to  divorce. 
Wemyss  v.  Wemyss,  20  Mar.  1866,  p.  674. 

Marriage  Contract — Desertion — Title  to  Sue, 

7.  Held  wife's  desertion  no  defence  to  action  by  her  for  payment  of  annuity  due 
under  marriage  contract  while  marriage  subsisted,  and  exclusive  of  jus  mariti 
and  wife  had  title  to  sue  for  pavment  of  provisions,  though  other  persons  named 
in  contract  as  those  who  should  institute  proceedings  under  it.    Smith  r.  Smith, 
llJan.  1866,  p.  319. 

Aliment. 

8.  Action  for  aliment  by  wife  living  apart  owing  to  husband's  cruelty,  but  not  conclud- 
ing for  judicial  separation,  held  incompetent.    Coutts  v.  Coutts,  8  June  18(36,  p.  806. 

Parent  and  Child. 

9.  Husband  held  liable  to  aliment  indigent  parents  of  wife  during  subsistence  of 
marriage.    Reid  v.  Moir,  13  July  1866,  p.  1048. 

Interim  Aliment  and  Expenses — Nullity  of  Marriage. 
10.  Declarator  of  nullity  in  action  by  husband  against  wife,  on  ground  she  was  wife 
of  another,  having  been  pronounced,  motion  by  her  for  interim  aliment  and  expenses 
refused.    Ballantyne  v.  Ballantyne  or  Wight,  27  Feb.  1866,  p.  520. 

See  Judicial  Factor — Heritable  and  Moveable — Lease — Process — Proof. 

Interdict.    Process — Summons. 
Action  of  damages  for  infringement  of  trade  mark  and  interdict — Motion  for  interim 
interdict  refused,  summons  being  framed  on  footing  that  pursuer  should  establish 
right  before  claiming  interdict.     Question,   Is  motion  competent]     Green  r. 
Shepherd,  4  July  1866,  p.  1018. 
See  Arbitration — Contra^ct — Jurisdiction — Remit  6b  contingentiam. 
Irritancy.    See  Entail. 
Issue.    Reparation — Master  and  Servant — Contractor — Culpa. 

1 .  Issue  adjusted  against  defenders  and  their  contractor,  jointly  or  severally,  for  damage 
by  blasting  operations.    Rattray  v.  Tayport  Patent  Slip  Co.,  &c.,  1  Mar.  1866,  p.  525. 

Error. 

2.  To  entitle  party  to  issue  of  essentijJ  error,  particular  kind  of  error  must  be  founded 
on — If  several  errors  set  forth,  separate  issues  must  be  taken.  Ritcliie  v.  Ritchie's 
Trs.,  13  Jan.  1866,  p.  331. 
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Issue — Continued. 
Fraud, 

3.  Reduction  of  deeds  impetrated  by  fraud  and  concealment — Form  of  issue. 
Alexander  v.  Alexander,  12  Jan.  18(56,  p.  331. 

4.  Pursuer  in  reduction  founding  on  various  acts  and  kinds  of  fraud,  must  take  separate 
issue  in  each.    Ritchie  v.  Ritchie's  Trs.,  sup. 

Misrepresentation — Concealment. 

5.  Issue  of  fraudulent  concealment  refused  where  pursuer  averred  no  duty  on  defender 
to  disclose.  Observations  on  nature  of  misrepresentation  and  concealment.  Broatch 
V.  Jenkins,  5  July  1866,  p.  1019. 

Nuisance — River. 

6.  Action  to  prevent  pollution  of  river  as  nuisance — "  WronefuUy  "  not  necessary 
in  issue  in  addition  to  nuisance,  latter  denoting  species  of  leffal  wrong — Counter 
issue  of  prescriptive  right  to  pollute  not  necessary.  D.  of  Buccleuch,  &c.  v.  Cowan, 
&c.,  23  Feb.  1866,  p.  502. 

Resting  Owing. 

7.  Issue  adjusted  to  try  question  whether  defender  had  accounted  to  deceased  person 
for  money  drawn  from  bank  for  her.    Byres  v.  Forbes,  7  Feb.  1866,  p.  422. 

See  Patent — Reparation — Vfrit, 
Judicial  Factor.    Husband  and  Wife — Parent  and  Child. 

1.  Sum  destined  to  married  woman  in  liferent,  exclusive  of  jus  marUi,  and  fee  to 
children — Sum  advanced  to  husband  on  heritable  bond  with  that  destination- 
He  sold  property — Husband  and  wife  petitioned  for  appointment  of  judicial 
factor  over  fee  and  fiar's  interest,  only  child  in  existence  being  pupil,  that  securities 
might  be  discharged  and  sum  reinvested  on  heritable  property  with  same  destina- 
tion—G^ranterf.    Montignani,  Petr.,  17  Feb.  1866,  p.  489. 

Remuneration  of  Curator  Bonis — Nearest  Agnate. 

2.  Circumstances  in  which  held  that  curator  bonis,  though  nearest  agnate  of  ward, 
entitled  to  remuneration.    Account,  of  Court  v.  Watt,  2  June  1866,  p.  779. 

Jurisdiction.    Court  of  Session— Sum.  Proced.  Act,  27  &  28  Vict.  c.  53,  sec.  28— Gen. 
Tumvike  Act,  1  d  2  WUl.  IV.  c.  43,  sec.  109-110. 

1.  Complaint  under  a  Road  Act  against  defender's  heightening  wall  of  house,  situated 
within  25  feet  of  centre  of  roadway,  and  praying  for  penalty,  to  be  levied  by  poinding 
and  sale,  and  failing  payment,  for  imprisonment — Held  complaint  was  of  criminal 
character,  and  review  of  judgment  lay  with  Court  of  Justiciary.  Smith  and  Gilmour 
V.  Conn,  24  Mar.  1866,  p.  685. 

Complaint  for  Breach  of  Interdict. 

2.  Held  not  competent  before  L.  0.    McNeill  v.  Scott,  17  Mar.  1866,  p.  626. 
Sheriff — Reduction — Bankruptcy  Acts,  1856,  sec.  10,  1857,  sec.  9. 

3.  Held  these  enactments  did  not  extend  Sheriff's  jurisdiction  so  as  to  make  action 
of  reduction  competent  in  Sheriff  Court.    Dickson  v.  Murray,  7  June  1866,  p.  802. 

Public  Houses  Act,  25  d:  26  Vict.  c.  35 — Conviction — Relevancy. 

4.  Complaint  found  not  relevant,  and  conviction  quashed.  Crosbie  t;.  M'Minn, 
8  June  1866,  p.  808. 

Justice  of  Peace — Factory  Acts — Penalty — 7  Vict.  c.  15,  sec.  69. 

5.  Manufacturer  convicted  on  complaint  embracing  four  separate  charges — Adjudged 
to  pay  £3,  3s.  in  respect  of  first  offence,  £2  in  respect  of  second,  £15  in  respect 
of  third,  being  £1  for  each  of  15  young  persons  illegally  employed,  and  £30  in 
respect  of  fourth,  being  £2  for  each  of  15  young  persons  illegally  employed,  said 
penalties  in  aggregate  amounting  to  £50,  3s. — Held,  looking  to  form  of  complaint 
and  conviction,  that  appeal,  except  as  regarded  the  £2,  was  competent  to  Quarter 
Sessions,  penalties  being  over  £3.  Walker  v.  Trades  Lane  Calendering  Co.,  22  Dec. 
1865,  p.  308. 

See  Railvxiy,  7 — Sheriff — Fishings — Road. 
Landlord  and  Tenant.    See  Lease. 

Lease,  Condition — Subletting  or  Assigning — Mineral  Lease. 
1.  Lease  of  mineral  field  let  to  tenants,  **and  to  their  heirs  and  successors,  assignees  i 
and  subtenants,"  but  under  condition  that  assignation  or  sublet  should  only 
be  with  written  consent  of  proprietor— fi'eZc?  landlord  entitled  to  withhold  consent 
without  assigning  any  reason.  Observations  on  Wight  v.  E.  of  Hopetoun,  9  Feb. 
1855,  17  D.  364.  Question.  Is  mineral  lease 'for  30  years  sua  natura  assignable  1 
D.  of  Portland  v.  Baird  and  Co.,  9  Nov.  1865,  p.  69. 
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Lease — Continued. 

2.  Action  of  declarator  and  removing  against  tenant,  on  ground  of  breach  of  condition 
of  lease,  by  which  assignees  and  subtenants  exdud^ — Averments  of  change  <^ 
possession,  which  hdd  suffident  to  entitle  pursuer  to  proof.)  Hatton  v.  Clay  and 
M'Luckie,  21  Dec.  1865,  p.  305. 

See  Sheriff, 

Prorogation — Singular  Successor. 

3.  On  same  day  two  leases  executed  between  same  parties  for  same  subjects,  one 
of  two  years,  other  of  ten,  latter  to  commence  at  expiry  of  former — Held,  two 
separate  contracts,  not  one  lease  for  12  years.  Question,  Is  prorogation  of  a  tack 
during  its  currency  effectual  against  singular  successor  1  Birkbeck  v.  Ross.  22  Dec. 
1865,  p.  313. 

Verbal  Warning — Husband  and  Wife — Prwpositura, 

4.  Wife  of  tenant  of  dwelUng-house  under  yerbal  lease  made  contract,  paid  rent, 
and  carried  on  all  transactions  with  landlord — Hdd  verbal  warning  to  remove 
given  to  her  was  sufficient.    Slowey  v.  Robertson  and  Moir,  2  Nov.  1865,  p.  60. 

See  Title  to  Sue — Member  of  Parliament — 6am£, 

LBQrriM.    See  Parent  and  Child. 

LBcrriMACY.  Proof —-Onus—Presumvlion, 
Opinions  that  son  having  provea  his  father  enjoyed  status  of  legitimacy  during 
whole  life,  onus  of  proving  his  illegitimacy  lay  on  party  averring  it  by  proving 
parents  never  married,  and  onus  not  shifted  by  proof  that  connection  between 
them  originated  in  adultery :  though  (per  Lord  Deas)  fact  that  connection  began 
in  adultery  threw  on  son  onus  of  adducing  reasonable  proof  that  parents  had 
really  married.    Campbell  v.  Campbell,  26  June  1866,  p.  867. 

Lien.    See  Trust^ Partnership,  3. 

Liferent  and  Feb.    See  Fee  and  Liferent, 

IjOAN.    Reference  to  Oath — Intrinsic  and  Eztrinsic, 
Action  for  repayment  of  loan — Reference  to  defender's  oath  —Terms  of  oath  which 

held  to  negative  reference.    (Sow's  Exra.  v.  Sim,  15  Mar.  1866,  p.  51)0. 
See  Proof. 

Mandate.    See  Partnership — Process. 

Master  and  Servant.    Apprentice — Warrant  of  Imprisonment  Granted  in  Absence. 

1.  Petition  at  common  law,  praying  for  warrant  of  imprisonment  against  apprentice 
until  he  found  caution  to  return  to  service  of  master,  was  by  order  of  Sheriff  aerved 
on  apprentice,  with  certification  in  case  of  failure  to  appear — ^No  appearance  entered, 
and  Sheriff  sentenced  him  in  absence  to  be  imprisoned  till  caution  found-— In 
suspension,  held  Sheriff  had  power  to  order  service  with  certification,  judgment 
in  absence  competent,  and  suspension  refused.  Cameron  v.  Murray  and  Hepburn, 
8Mar.  1866,p.  569. 

Exchequer — Information. 

2.  Opinion  by  Court  in  Exchequer  case  that  information  against  brewers  for  retailing 
beer  without  licence  by  means  of  servant  was  rightly  dismissed,  because  sale  by 
servant  was  without  knowledge  of  masters,  and  not  within  scope  of  his  duty. 
Queen  v.  Gilroys,  20  Mar.  1866,  p.  670. 

Recompense — Extra  Services. 

3.  Action  by  manager  of  railway  company  for  remuneration  for  extra  services  dis- 
missed as  irrelevant  in  respect  no  averment  of  services  he  was  engaged  to  perform,  of 
the  extra  services  performed,  and  of  an  agreement  to  give  remuneration  for  such 
extra  services.    Latham  v.  Edin.  &  Glas.  Rly.  Co.,  18  July  1866,  p.  1070. 

See  Issue. 

Meditatio  ¥vgm.    See  Cautioner— Process,  3.  • 

Member  of  Paruament.    County  Franchise — Occupancy — Sublease  for  Part  of  Year. 

1.  Tenant  letting  house  furnished  for  two  months  of  year,  and  occupying  it  during 
remainder,  held  not  entitled  to  franchise.  Donaldson  i;.  Graham,  2  Dec.  1 865, p.  1 79. 

County  Franchise — Tenancy  Commencing  on  1st  August. 

2.  Possession  as  tenant  from  1st  Aug.  1864,  held  not  to  have  given  qualification  in 
Sept.  1865.    Waddell  v.  MThail,  2  Dec.  1865,  p.  180. 
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Member  of  Parliament— Con^inu^e/. 
County  Franchise — Right  in  Security. 

3.  Reform  Act,  sec.  7 — Person  having  right  to  liferent  annuity,  declared  to  be  real 
burden  on  heritable  subjects,  held  not  entitled  to  franchise  as  owner.  M*Gulloch 
V.  Freeland,  2  Dec.  1865,  p.  180. 

County  Franchise — Liferent  Ground-Annual. 

4.  Reform  Act,  sec.  7 — Disponee  of  a  liferent  yearly  ground-annual,  with  obligation 
of  proprietor  to  infeft  him  in  the  ground-annual  and  lands  out  of  which  it  was 
payable,  and  with  precept  of  sasine  in  same  terms,  on  which  infeftment  followed, 
held  not  entitled  to  franchise  as  owner.    M'CuUoch  v.  Smith,  2  Dec.  1865,  p.  182. 

County  Franchise — Disposition  by  Wife  as  Alimentary  Provision — Bankruptcy  Act, 
19^20  Vict.  c.  79— 0ntt5  of  Proof. 

5.  Appeal  against  judgment  of  Sheriff  sustaining  objection  to  voter's  name  being 
retained  on  register — Only  material  facts  disclosed  were  that  voter  sequestrated 
14  years  previously,  was  undischarged,  but  that  his  wife,  upwards  of  a  yekr  before 
3l8t  July  preceding  Registration  Court,  had  granted  disposition  to  him  in  liferent 
as  alimentary — Held,  as  special  case  did  not  show  that  voter  not  qualified  in  respect 
of  wife's  heritage,  no  cause  shown  for  removing  name  from  register.  Marshall  v. 
M*Culloch,  2  Dec.  1865,  p.  183. 

County   Franchise — Husband   and    Wife — Jus    Mariti — Bankruptcy — Discharge — 
19^20  7«;^.c.  79. 

6.  Held  (1)  voter,  whose  qualification  was  wife's  heritage,  rents  of  which  excluded 
from  jus  mariti,  not  entitled  to  remain  on  register  during  sequestration  of  his 
estates  ;  (2)  discharge  without  composition  under  sec.  146  did  not  end  sequestra- 
tion or  reinvest  him.    Buchanan  v.  M*Culloch,  2  Dec.  1865,  p.  185. 

County  Franchise—Bankruptcy — Sequestration — Discharge  on  Composition — 1 9  cfe  20 
Vict.  c.  79. 

7.  Voter  sequestrated  in  1864 — On  7th  April  1865  discharged  on  composition — 
Held  properly  struck  off  roll  for  1865.    Yuille  v.  Donaldson,  2  Dec.  1865,  p.  186. 

County  Franchise — Possession — Maiils  and  Duties. 

8.  Possession  by  creditor  under  decree  of — Held  not  to  deprive  debtor  of  vote  as 
proprietor.    M*Culloch  v.  Sharpe,  2  Dec.  1865,  p.  187. 

County   Franchise — Absolute   Disposition,    qualified   by    Unstamped   Back-letter — 
Oath  of  Disponee. 

9.  Voter  in  respect  of  heritable  subjects  granted  ex  facie  absolute  disposition— fi'tfW 
not  entitled  to  franchise,  unstamped  back-letter  and  oath  of  disponee  qualifying 
disposition  being  disregarded.    Jardine  v.  M*Culloch,  2  Dec.  1865,  p.  188. 

Special  Case,  Mode  of  stating. 

10.  Facts,  not  evidence,  ought  to  be  given— Precise  question  of  law  should  be  stated. 
Ibid. 

County  Franchise — Member  of  Building  Society. 

11.  Circumstances  in  which  member  held  entitled  to  vot€  though  price  not  wholly 
paid  nor  possession  absolute.  Observations  on  Irvine  v.  Paton,  1  M.  315.  Gow  v. 
Watson,  2  Dec.  1865,  p.  166. 

Decree  in  Absence. 

12.  Objections  to  registration  of  voter  repelled  though  no  appearance  made  for  him 
before  Appeal  Court.    Gow  v.  Watson,  2  Dec.  1865,  p.  166. 

County  Franchise — Sale — Possession  without  payment  of  Price. 

13.  Circumstances  in  which  held  purchaser,  for  two  years  in  possession  without  pay- 
ment of  price,  and  with  imperfect  title,  entitled  to  vote.  Kinniburgh  v.  Donaldson, 
2  Dec.  1865,  p.  169. 

County  Franchise — Landlord  a/nd  Tena/nt — Proof. 

14.  Facts  and  circumstances  which  held  sufficient  proof  of  lease  for  99  years  to  entitle 
voter  to  remain  on  register.    Ferguson  v.  M*Culloch,  2  Dec.  1865,  p.  171. 

County  Franchise — Sublease. 

15.  Sec.  9  of  2  &  3  Will.  IV.  c.  65,  applies  to  subleases  for  longer  periods  than  57  years. 
Kennedy  v.  Donaldson,  2  Dec.  1865,  p.  173. 

County  Franchise— "1  &  3  Will.  IV.  c.  65,  sees.  7,  8,  d—Husba/nd  and  Wife. 

16.  Held  husband  not  entitled  to  franchise  in  respect  of  99  years'  lease  in  favour  of  his 
wife.     Blair  v.  Baptie,  2  Dec.  1865,  p.  174. 

County  Fraruhise — Successive  Occupancy  of  different  Subjects. 

1 7.  Held  not  to  give  qualification.    Young  v.  Lindsay,  2  Dec.  1865,  p.  175. 
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Member  of  Farliauest— Continued. 

County  Franchise — Occupancy  on  Successive  Leases. 
18.  Occupanc/  of  Bame  subjecte  of  £50  rent  during  statutory  period,  tliough  under 
successive  leases,  held  to  confer  qualification.    Dick  v.  Waddell,  2  Dec.  1865,  p.  177. 
Minor.     Tutor  ad  litemr-^Poors-Roll. 

1.  Pupils  applying  for  poors-roll  must  have  tutor  ad  litem.  Davidsons  (applicants), 
23  Dec.  1865,  p.  316. 

Custody  of — Tutor  at  Law — Stepmother — Maternal  Grandfather. 

2.  Circumstances  in  wliich  petition  of  maternal  grandfather  and  nearest  agnate,  for 
removal  of  pupil  from  custody  of  stepmother,  refused.  Black  v.  FergUBon,  9  June 
1866,  p.  812. 

See  Res  Judicata — Entail y  12 — Judicial  Factor. 

Mora.    Poor. 
Notice  of  pauper  having  become  chargeable  given  by  relieving  parish  to  parish  of  settle- 
ment, which  denied  liability — No  claim  made  by  former  for  6^  years — Heldnotmora. 
Beattiet?.  Wood,  9  Feb.  1866,  p.  458. 

Naut^  ('aupones.    See  Railway. 

NoBiLE  OmciUM.    See  Bankruptcy,  l—Diligence-'Trust. 

Nuisance.    River — Issues. 
Action  to  prevent  pollution  of  river — Held  not  necessary  to  put  "  wrongfully  "  in 
issue  in  addition  to  "nuisance,"  latter  word  importing  legal  wrong;  andnot  necessary 
to  counter-issue  prescriptive  right  to  pollute.     D.  of  Buccleuch,  &c.  v.  Gowan,  &c., 
23  Feb.  1866,  p.  602. 

Oath.    See  Loan— Proof. 

Oath  de  Galumnia.    See  Process. 

Oath  of  Party.     See  Proof. 

Obligation.    Cautioner— Writ. 

1.  Bond  for  money  lent  granted  by  A,  B,  and  C— Signed  and  delivered  by  B  and  C, 
A  being  present  at  execution,  but  refusing  to  sign — Held  B  not  entitled  to  re- 
pudiate on  ground  of  A's  refusal  to  sign.    Craig  v.  Paton,  13  Dec.  1865.  p.  239. 

Trust — Public  Officer — Police  Commissioners — Partnership — Joint  Stock  Company. 

2.  Contract  between  company  and  police  commissioners  of  a  burgh  held  not  null 
because  some  commissioners  shareholders  of  company.  Blaikie  v.  Aberdeen  Rly. 
Co.,  1864,  H.  L.  1  Macq.  461,  distinguished.  Pat^rson  v.  Portobello  Town  Hall 
Co.,  22  May  1866,  p.  736. 

Construction. 

3.  Obligation  by  assistant  to  medical  man  not  to  accept  certain  practice,  if  offered,  to 
latter*s  exclusion  and  disadvantage — Assistant  elected — Interim  interdict  granted. 
Macintyre  v.  MacRaild,  13  Mar.  1866,  p.  593. 

See  Annualrent — Cautioner. 
Obligation  of  Relief.    See  Superior  and  Vassal— Teinds. 

Parent  and  Child.    Legitim. 
Action  for  legitim  by  representatives  of  two  children  who  survived  father,  but  died 
in  minority,  against  his  trustees — Averments  by  trustees  that,  as  children's  tutors 
and  curators,  they  had  during  their  lives  elected  to  take  certain  provisions  in  lieu 
of  legitim,  held  irrelevant.     Paterson  v.  Moncrieff,  15  May  1866,  p.  7 18. 
See  Husband  and  Wife. 
Parish.    Schoolmaster. 

1.  Teacher  appointed  by  trustees  of  private  school  for  one  year,  and  to  be  on  more 
permanent  footing  if  both  parties  satisfied,  but  both  parties  equally  free  to  dissolve 
agreement — ^Teacher  remained  13  years  without  other  agreement — Held  office 
was  terminable  each  year  at  pleasure  of  trustees.  Trs.  of  Woodside  Instn.  v. 
Kiellar,  9  Nov.  1865,  p.  67. 

Disjunction — 7  d-  8  Vict.  c.  44. 

2.  Court,  by  interlocutor  under  section,  appointed  intimation  to  be  made  (to  dis- 
senting heritors)  in  two  parish  churches,  and  by  advertisements  in  two  papers,  "  at 
least  10  days  before  process  shall  be  moved  again  in  Court " — ^Motion  by  heritor 
for  leave  to  lodge  minute  of  dissent  after  expiry  of  10  days  refused— JJ^W  terms 
of  interlocutor  appointing  intimation  did  not,  as  required  by  statute,  fix  time 
within  which  dissents  must  be  lodged,  and  minute  of  dissent  should  have  been 
received.    Mags,  of  Glasgow  v.  Paton,  20  Apl.  1866,  H.  L.  p.  25. 
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Parish  Church.    See  Valuation  Act. 
Parliament.    See  Member  of  Parliament. 
Partnership.    Bank— Transfer. 

1.  Body  of  trustees  signed  transfer  of  bank  shares  in  their  favour  as  trustees,  by 
which  they  agreed  to  become  partners  of  the  company — Contract  of  copartnery 
being  held  repeated  brevitatis  causa  though  they  did  not  sign  contract  of  co- 
partnery— Held  signing  transfer  had  same  effect  as  signing  contract  of  copartnery. 
Graham  v.  Western  Bank,  23  Feb.  1866,  p.  510. 

Powers  of  Partners — Title  to  Sue, 

2.  Company  consisting  of  two  partners  carried  on  business  under  descriptive  name — 
In  suing  copartner  for  company  debt,  partner  held  entitled  to  use  copartner's 
name,  without  his  authority,  to  give  good  instance  to  summons.  Antermony  Coal 
Co.  17,  Wingate,  &c.,  30  June  1866,  p.  1007. 

Joint  Stock  Company — Register  of  Shareholders — Transfers — Lien — 19  <&  20  Vict.  c. 
47,  sees.  16,  23—25  ct  26  Vict.  c.  89,  sec.  115. 

3.  Held  (!)  company  formed  under  Acts,  and  having  registered  office  in  Scotland, 
cannot  remove  register  f urtli  of  Scotland ;  (2)  company  has  no  power  to  create  lien 
over  register ;  (3)  transfers  of  shares  not  property  of  company,  and  company  could 
not  create  right  of  lien  over  transfers  sent  for  entry  in  register.  Liquidator  of 
Garpel  Hoematite  Co.  Ld.  v.  Andrew,  20  Mar.  1866,  p.  635. 

Joint  Stock  Company — Dividends — Title  to  Sue. 

4.  Husband,  by  settlement  of  deceased  wife,  acquired  10  shares  in  company,  from  which 
jus  mariti  excluded — Sold  shares  to  company — His  executrix  first  raised  action  of 
reduction  and  count  and  reckoning  agaimst  company,  alleging  company  had  deceived 
him  as  to  true  value  of  shares — Case  compromised  by  payment  to  pursuer,  she 
assigning  claim  to  company—  Executor  of  predeceasing  wife  raised  this  action  against 
company  to  recover  undivided  profits  accrued  during  her  life  and  fraudulently 
concealed  by  company — Company  pleaded  assignation  excluded  pursuer,  and 
that  pursuer  had  no  title  to  sue  in  respect  profits  carried  to  liusband  by  settle- 
ment— Held  pursuers'  averments  relevant,  and  inquiry  allowed.  Hunter,  &c. 
V.  Carron  Co.,  15  Dec.  1865,  p.  260. 

Liability  inter  Socios. 

5.  Heldy  in  voluntary  winding  up,  payment  of  calls  might  be  exacted  from  contribu- 
tory after  debts  due  to  creditors  had  been  paid,  object  of  winding  up  being  not 
only  to  provide  payment  of  debts  of  company,  but  to  equalise  losses  of  contributories. 
Graham  v.  Western  Bank,  23  Feb.  1866,  p.  510. 

Companies  Acty  1862 — Decree  conform. 

6.  Form  of  interlocutor  in  petition  granting  decree  under  Companies  Act,  1862, 
conform  to  order  of  Court  of  Chancery  for  payment  of  call  upon  shareholders  of  a 
bank  in  process  of  being  wound  up.  Lond.  &  Scot.  Bk.  Petrs.,  20  July  1866,  p.  1086. 

See  Arrestment — Obligation — Mandate — Process,  21 — Railvxiy. 
Patent.    Issues. 

1.  Issues  adjusted — ^Counter  issues — (1)  pursuers  not  first  inventors;  (2)  prior  use  ; 
(3)  invention  not  practically  useful;  and  (4)  description  not  such  as  to  enable 
ordinarily  skilled  workmen  to  use  it.     Sykes  v.  Wilson,  2  Feb.  1866,  p.  385. 

Reparation — Consequential  damage. 

2.  Proprietor  of  estate  producing  mineral  known  as  "Torbanehill  mineral,"  nature 
of  which,  whether  coal  or  shale,  was  scientifically  disputed,  brought  action  of 
damages  against  holder  of  patent  for  manufacturing  paraffine  from  coal  for  repre- 
senting by  advertisement,  &c.,  that  his  patent  applied  to  "  Torbanehill  mineral," 
which  he  knew  was  not  coal,  whereby  value  of  said  mineral  was  lowered — Aver- 
ments held  irrelevant.     Gillespie  r.  Young,  18  May  1866,  p.  727. 

Personal  Bar.    See  Appeal. 

Prescription.    See  Fishings — Burgh. 

PRF>5UMPnoN.     Presumption  of  Life — Absence  of  Twelve  Years. 

No  presumption  of  death  in  case  of  person  who  in  1853,  when  14  years  old,  went 
to  sea  as  apprentice  in  trading  ship,  and  of  whom  no  tidings  lor  12  years,  last 
tidings  being  that  he  was  discharged  cured  from  hospital  in  Callao  in  1854.    Tait 
V.  Wood,  10  Feb.  1866,  p.  472. 
See  Husband  and  Wife. 
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POUCE.    AssessmerU— General  Police  Ad,  20  <£  21  Vict.  c.  72. 
Held  statutory  society,  haying  power  to  appoint  constables  within  limits  of  harbour 
belonging  to  it,  was  liable  to  assessment  under  Act  for  support  of  county  police, 
there  being  no  provision  exempting  it.    British  Fisheries  Socy.  v.  Henderson, 
27  Feb.  1866.  p.  518. 

Police  Commissioners.    See  Obligaliofi,  2— Trust. 

Poor.    Statutory  Notice, — Poor  Law  Act,  sec.  71. 

1.  Notice  that  pauper  chargeable  given  by  relieving  parish  to  parish  of  settlement, 
which  denied  liability — Pauper  ceased  for  20  months  to  require  relief — Again 
placed  on  roll  of  reheving  |Mirish — Held,  second  time,  she  "  became  chargeable  ' 
under  section,  and  new  notice  requisite  to  preserve  recourse.  Beattie  v.  Wood. 
9  Feb.  1866,  p.  458. 

Able-bodied  Poor^Relief—S  dt  9  Vict,  c,  83,  sec,  68. 

2.  Held  (affg.  C.  of  S.),  as  Act  only  authorises  parochial  board  to  raise  by  assessment 
"funds  requisite  for  relief  of  poor  persons  entitled  to  relief,"  it  was  ultra  vires 
to  expend  on  relief  of  able-bodied  poor.    Jack  v,  Isdale,  12  Feb.  1866,  H.  L.  p.  1. 

Relief— Shtriff^Board  of  Supervisum—7  <&  8  Vict,  c,  83,  sees,  73,  74. 

3.  Held  pauper  in  receipt  of  casual  relief,  whether  entered  on  roll  of  paupers  or  not. 
is  not  entitled  to  apply  to  Sheriff,  under  sec.  73,  on  footing  of  having  been  refused 
relief,  remedy  being  appeal  to  Board  of  Supervision  on  ground  of  inadequacy  of 
relief.    Keith  v.  Inspector  of  Lanark,  4  July  1866,  p.  1015. 

Settlement — Residence — Absence — Poor  Law  Act,  sec.  76. 

4.  Held  (1)  pergonal  residence  necessary  for  acquisition  of  residence  under  section,  and 
householder  cannot  maintain  continuity  of  residence  by  residence  of  wife  and 
children  in  his  absence ;  and  (2)  enforced  absence,  owing  to  business,  for  several 
months  interrupted  continuity  of  residence  in  question  of  settlement.  Inspr. 
of  Kelton  v,  Inspr.  of  Tongland,  6  July  1866,  p.  1022. 

Settlement^Lunatic~-20  <&  2\  Vict,  c.  71. 

5.  Held  confinement  in  prison  as  dan^rous  lunatic  for  few  days,  under  warrant 
of  Sheriff,  and  treatment  as  pauper  lunatic,  does  not  interrupt  continuity  of  resi- 
dence.    Inspr.  of  Row  v,  Insprs.  of  Strath  &  Kiltearn,  11  July  1866,  p.  1026. 

See  Husband  and  Wife — Mora — Public  Burden — Valuation  Roll. 

Poors-Roll.    See  Minor. 

Process.— Rbcx)rd. 
Summons— Church, 

1.  Action  dismissed  in  respect  defenders  not  called  as  representing  Synod,  which 
was  alleged  to  occupy  premises,  payment  of  an  assessment  on  which  was  asked 
for,  but  only  in  individual  capacity,  in  which  capacity  it  was  not  alleged  they  were 
occupiers.     Aitken  v.  Harper,  16  Nov.  1865,  p.  93. 

Appeal  to  H.  L. — Application  of  Judgment — Summons — Com^tency — Expenses. 

2.  Action  against  trustees,  as  personally  responsible,  ooncludmff  for  expenses — L.  O. 
gave  judgment  in  favour  of  defenders— First  Division  adhered,  with  expenses, 
since  L.  0.*s  interlocutor— H.  L.  reversed  both  interlocutors,  execept  as  regards 
A,  a  defender,  to  whom  costs  of  appeal  given,  with  directions  "  to  pronounce  decree 
against  defenders,  except  A,  and  to  do  hirther  as  shall  be  just  and  consistent  here- 
with"— Petition  to  apply  H.  L.  judgment — Held  (1)  Pursuer  could  not  insist 
further  against  A,  with  view  to  establish  claim  agcunst  him  qua  trustee  ;  (2)  direc- 
tion  of  H.  L.  did  not  import  a  decemiture  of  expenses  in  C.  of  S. ;  (3)  H.  L.  having 
exhausted  case  without  directions  as  to  expenses  in  C.  of  S.,  these  not  given  to 
pursuer.    Western  Bank  v.  Buchanan,  28  Nov.  1865,  p.  149. 

Meditatio  Ftigoe. 

3.  Held  not  necessary,  in  petition  for  warrant  to  imprison  debtor  in  msditatione 
fugcp,  to  aver  that  debtor's  object  in  meditating  flight  is  to  defeat  claim.'  Jackson 
V.  Smellie,  22  Nov.  1865.  p.  125. 

Proof. 

4.  Observations,  per  Ld.  J.-C,  on  comparative  advantages  of  proof  by  commission  and 
trial  by  jury.     Byres  v.  Forbes,  7  Feb.  18G6,  p.  422. 

Examination  of  Party  to  lie  in  retentis. 

5.  Petition  for  commission  to  examine  aged  defender,  record  being  closed  and  pursuer  s 
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right  to  refer  to  defender's  oath  waived,  granted.    Laing  v.  Nixon,  25  Jan.  1866, 
p.  364. 
DUigence. 

6.  Action  to  prevent  papermakers  polluting  stream — Diligence  to  recover  defenders' 
books,  shewing  materials  used  b^  them,  grarUed ;  but  diligence  to  recover  books, 
shewing  sums  expended  on  buildings,  with  view  of  proving  increased  value  of 
mills,  refused.    D.  of  Buccleuch  v.  Cowan,  23  Feb.  1866,  p.  502. 

Access  to  Defenders^  Works  to  inspect  Process  of  Manufacture, 

7.  Action  of  damages  for  breach  of  agreement,  in  which  defenders  obtained  counter 
issue  whether  pursuer  had  failed  to  implement  agreement  by  not  imparting  full 
particulars  of  process  of  manufacture — Pursuer  allowed  access  to  defenders'  works 
to  meet  defenders'  case  at  trial.  Eoutledge  v.  Somerville  &  Son,  1 6  June  1866,  p.  833. 

Procedure. 

Sisting  Process  until  Illiquid  Claim  constituted. 

8.  Circumstances  in  which  consideration  of  reclaiming  note  against  decemiture  for 
payment  of  legacy  superseded,  to  allow  action  for  constitution  of  illiquid  claim 
by  executors,  founded  on  as  defence  to  action,  to  be  concluded.  Munro  v,  Mac- 
donald's  Exrs.,  30  Mar.  1866,  p.  699. 

Jury  Trial — Enumerated  Causes — Reparation — Damages — Negligent — Bank. 

9.  Banking  company  raised  action  against  former  director  for  amount  of  loss  and 
damage  sustamed  as  at  date  when  he  ceased  to  be  director,  with  interests-Pur- 
suers averred  three  specific  siuns  lost  by  defender's  neglect  of  duty,  (1)  advances 
to  customers  on  current  account ;  (2)  discounts ;  (3)  payment  of  premiums  of 
insurance  of  bank's  debtors — Held  (1)  action  not  proper  action  of  damages,  and 
not  a  cause  for  trial  by  jury  under  Judicature  Act ;  (2)  it  was  expedient,  before 
iurther  answer,  to  .remit  to  accountant  to  examine  books  of  bank,  and  to  report 
on  facts  established  bearing  on  questions  raised.  Western  Bank  v.  Baird's  Trs.. 
14  July,  1866,  p.  1058. 

See  Interdict. 

Judgment. 

Process. 

10.  Summons  concluded  for  declarator  of  five  diflerent  rights  of  way— After  record 
closed,  pursuer  obtained  issues  for  two  roads,  and  defender  consented  to  judgment 
— Thereafter  decree  of  declarator  pronounced — Pursuer  lodged  minute  abaiidon- 
ing  action  as  to  other  three  roads,  reserving  right  to  bring  new  action — Held 
{affg.  C.  of  S.)  that  interlocutor  adjusting  issues  had  exhausted  cause,  except  as 
to  these  issues,  and  quoad  ultra  there  was  nothing  to  abandon,  and  pursuer  en- 
titled to  absolvitor.    White  v.  Ld.  Morton's  Trs.,  H.  L.  13  July  1866,  p.  50. 

Verdict. 

11.  Declarator  of  right  of  way — Issue  adjusted  whether  there  existed  public  right 
of  way  "  by  or  near  broad  red  line,  as  shewn  "  on  plan — Defender  loaged  minute 
consenting  to  judgment  as  if  verdict  found  for  pursuer— Court  remitted  to  surveyor 
to  lay  oi!  footpath  so  as  to  be  least  burdensome  to  defender,  and  at  same  time 
so  as  to  answer  right  of  footpath  in  issue,  and  without  interfering  therewith — 
Subsequent  interlocutors  fixing  line  of  footpath  appealed  against  by  pursuer, 
but  not  this  one — Held  (1)  above  remit  was  ultra  vires  of  Court ;  and  (2)  interlocutor 
containing  remit  not  having  been  appealed  against,  interlocutors  proceeding  there- 
upon, being  beyond  cursus  curias,  could  neither  be  affirmed  nor  reversed.    Ibid. 

Review. 

Reclaiming  Note — Appending  Record. 

12.  Held  no  objection  to  competency  of  reclaiming  note  that  record  not  appended,  but 
merely  reference  given  to  record  and  appenmces,  last  of  which  boxed  more  than 
two  years  before.    M*Queen  v.  M'Lean,  17  Feb.  1866,  p.  491. 

Reponing  Note — Decree  by  Default. 

13.  Upon  note  of  suspension  and  answers,  L.  O.  on  Bills  ap|X)inted  parties  to  be  heard, 
and  thereafter,  there  being  no  appearance  for  defender,  refused  note — Held  this 
was  not  judgment  by  default,  but  on  merits,  and  reponing  note  thereagainst,  with 
prayer  in  form  of  reponing  note,  to  which  record  not  appended,  dismissed  as  in- 
competent.   Arthur  v.  Deuchar,  12  May  1866,  p.  717. 
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13a.  Court  will  not  repone  party  a  second  time  without  sufficient  cause.  ObserfffUtom 
on  Mather  r.  Smith,  21  D.  24.    Pearson  v,  M*Gavin,  29  May  1866,  p.  762. 

14.  In  Court's  discretion  whether  party  in  default  shall  be  leponed — Ciicumstanoes 
in  which  refused.    Arthur  v.  Bell,  16  June  1866,  p.  843. 

Trial  before  L  0.  trithout  Jury— Reclaiming  Note— Competency, 

15.  Reclaiming  note  held  incompetent  in  respect  interlocutor  of  L.  O.  contained  only 
findings  in  fact.     Observed,  when  such  interlocutors  objected  to  on  grounds  of  law, 
objections  should  first  be  brought  to  notice  of  L.  O.  by  note  for  rehearing.    Evans,  . 
Amott.  &  Co.  V.  Drysdale's  Trs.,  26  June  1866,  p.  990. 

h)ee  Advocation. 

Incidental  Procedure. 

Sisting  Party — Assignation. 

16.  Assignation  of  stock  of  railway  company  arrested  in  their  own  hands — Held  to  give 
assignee  right  to  insist  in  reduction  of  arrestments  instituted  by  cedent,  although  dis- 
missed quoad  original  pursuer,  assignee  having  been  sisted  as  party  to  action  "  as  in 
right  of  said  stock."    Watt  v.  Scot.  N.-E.  RIy.  Co.,  20  Jan.  1866,  p.  355. 

Conjunction, 

1 7.  Circumstances  in  which  two  actions  of  declarator  and  interdict,  raised  by  riparian 
proprietors  against  pollution  of  river  by  defenders,  were  conjoined  with  similar 
action  raised  against  other  defenders  several  years  before.  D.  of  Buccleuch,  &c 
V.  Cowan,  A'C,  23  Feb.  1860.  p.  502. 

liemil  ob  contingentiara-48  (reo.  II  f.  c,  151,  sec,  9. 

18.  Note  of  suspension  and  interdict  passed,  and  interim  interdict  granted  in  Bill- 
Ohamber,  and  note  called  as  Second  Division  cause — While  record  being  adjusted 
in  Outer- House,  petition  and  complaint  for  breach  of  interdict  presented  to  First 
Division,  and  proof  allowed — During  dependence  of  complaint  in  First  Division, 
suspension  reported  on  issues  to  Second  Division,  and  again  remitted  to  L.  O. — 
Held  remit  oh  contingenliam  under  Act  not  imperative,  as  contingency  contem- 
plated by  Act  did  not  exist,  and  remit  not  required  by  expediency.  M*Neill  r. 
Scott,  17  Mar.  18GG,  p.  G2G. 

Oath  de  calumnia. 

19.  Pursuer  in  divorce  was  shipmaster,  and  about  to  go  long  voyage — On  last  day 
of  summer  session,  before  summons  called,  Court  granted  leave  to  have  oath  taken 
on  commission,  to  lie  in  retentis.    Scott,  Petr.,  20  July  1866,  p.  1088. 

Designation  and  Address  of  Party. 

20.  Motion  in  declarator  of  marriage  to  have  pursuer  ordained  to  furnish  her  present 
address  refused,    Sceales  v,  Sceales,  18  Jan.  1866,  p.  339. 

Mandatary, 

21.  In  action  by  company  and  individual  partners,  one  of  whom  was  abroad,  motion  by 
defenders  to  have  him  sist  mandatary  refused.  Antermony  Coal  Co.  v.  Wingate 
&  Co.,  7  Mar.  1866,  p.  567. 

22.  Motion  that  one  of  quorum  of  trustees  who  had  left  Scotland  should  sist  man- 
datary refused.    Rob's  Trs.  v,  Hutton,  7  Mar.  1866,  p.  569. 

Jury  Trial. 

Nexo  Trial. 

23.  Verdict  cannot  be  set  aside,  as  contrary  to  evidence,  where  real  question  for  jury 
is  credibility  of  certain  witnesses,  whose  evidence,  if  reUable,  is  conclusive — Motion 
for  new  trial  on  ground  of  instrum/entum  noviter  repertum,  refused,  because  (1) 
document  immaterial :  and  (2)  it  had  been  all  along  in  possession  of  agent  for  party 
moving.    Byres  v.  Forbes,  7  Feb.  1866,  p.  422. 

24.  Question  at  trial,  whether  defect  in  rope,  whose  breaking  caused  workman's  death, 
was  due  to  fault  of  defenders — Evidence  led  to  show  that  fault  lay  with  defenders* 
oversman,  and  Judge  directed  that  if  fault  due  to  oversman,  though  none  on  part 
of  defenders,  defenders  were  responsible — Verdict  for  pursuers — ^New  trial  granted 
on  ground  that  attention  of  jury  not  directed  to  question  whether,  if  fault  lay 
on  oversman,  it  was  committed  by  him  in  performance  of  his  duties.  Wilson  r. 
Sneddons,  23  May  1866,  p.  745. 

25.  When  issue  in  cause  tried  by  Judge  and  jury,  under  sec.  40  of  C.  of  S.  Act,  1850, 
cause  is  not  removed  to  Inner-House  by  motion  for  new  trial,  and  therefore  remit 
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to  L.  O.  after  motion  disposed  of  is  unnecessary.     Gardner  v.  Keddie,  20  June 
1866,  p.  852. 
IssueSy  Time  for  Lodging — A.  S,  I6th  July  1865,  sec.  12. 

26.  Pursuer,  through  miscalculation,  failed  to  lodge  issues  till  day  after  they  were  due — 
Court,  on  report  of  L.  O.,  and  of  consent,  allowed  them  to  be  received.  Guardian 
Fire  &  Life  Assur.  Co.  v,  Wallace,  6  June  1866,  p.  802. 

Issues — Prorogation. 

27.  Held  period  for  lodging  issues  cannot  be  prorogated  by  consent  of  parties.  Observed, 
sec.  4  of  0.  of  S.  Act,  1850,  allowing  period  for  lodging  papers  to  be  prorogated 
by  consent,  applies  only  to  pleadings  in  cause.  Anderson  v,  G.  &  S.-W.  El  v.  Co., 
20  Dec.  1865,  p.  300. 

Appropriated  Cause. 

28.  Action  by  riparian  proprietor  to  prevent  opposite  proprietor  from  interfering  witli 
channel  of  river,  by  building  on  alvsus  belonging  to  mraself ,  is  action  on  account 
of  injury  to  land,  and  where  title  is  not  in  question,  falls  under  class  of  actions  appro- 
priated to  jury  trial  under  Judicature  Act.  Bicket  v.  Morris,  13  July  1866, 
H.  L.  p.  41. 

29.  6  Geo.  IV.  c,  120,  sec.  28. 

Suspension  and  interdict  by  magistrates  of  burgh  to  prevent  respondent  building 
wall  on  solum  of  public  road  was  not  action  appropriated  to  jury  trial  under  Act. 
Mags,  of  Rothesay  v.  M*Kechnie,  14  Dec.  1865,  p.  259. 

See  9. 

Special  Verdict — Road,  Public. 

30.  Action  raised  in  1864  for  declarator  that  certain  road  was  public — Issue  whether 
for  forty  years,  or  time  immemorial,  road  had  been  used  as  public  road — Jury 
found  that  for  time  immemorial  prior  to  1806  road  was  public  for  all  purposes, 
and  since  then  only  for  foot-passengers — Held  this  was  verdict  for  pursuers  quoad 
road  for  foot-passengers,  and  for  defenders  quoad  road  for  horses,  carts,  or  cattle, 
and  verdict  applied  accordingly.    Macfarlane  v.  Morrison,  &c„  1 9  Dec.  1865,  p.  298. 

Procurator  Fiscal.    See  Reparation,  5. 

Proof. 
Extract  Decree — Teinds, 

1.  Fact  that  minister  of  parish  was  not  party  to,  and  was  not  called  in,  a  valuation 
of  teinds,  inferred  from  proceedings  in  extract-decree  of  valuation.  Minister  of 
Dunbarney  v.  Grant  and  Others,  7  Nov.  1865,  p.  63. 

Declarator  of  Marriage — Judicial  Examination  of  Party. 

2.  Action  of  declarator  of  marriage  by  habit  and  repute — Motion  to  have  pursuer 
judicially  examined  refused.    Scales  v.  Sceales,  13  Mar.  1866,  p.  596. 

Donation — Bank  Cheque — Parole  Emdence. 

3.  Competition  between  holder  of  cheque  granted  on  deathbed  and  executors  of 
granter — Held  parole  evidence  admissible  to  shew  circumstances  under  which 
cheque  granted,  and  in  circumstances  held  cheque  given  partly  as  donation,  partly 
as  payment  of  debt.    Bryce  v.  Young's  Exrs.,  20  Jan.  1866,  p.  349. 

Donation — BUI — Indorsation — Delivery — Proof — Revenue. 

4.  Action  for  estate  duty  on  bill,  as  forming. part  of  deceased's  estate — Executor, 
her  son,  produced  bill  indorsed  in  his  favour — Circumstances  in  which  held  that 
delivery  of  bill  to  son  not  proved,  and  contents  thereof  were  in  bonis  of  deceased. 
Ld.-Adv.  V.  M'NeiU,  23  Mar.  1866,  H.  L.  p.  19. 

Donation — Deposit-Receipt,  blank  indorsed — Mandate^ 

5.  Competition  between  holder  of  deposit-receipt,  in  favour  of  person  deceased,  blank 
indorsed,  and  deceased's  representatives — Held  (1)  parole  evidence  admissible 
to  prove  facts  shewing  receipt  delivered  to  holder  animo  donandi ;  and  (2)  this 
being  proved,  delivery  of  receipt,  blank  indorsed,  donationis  causa,  operated  as 
mandate  in  rem  suam.  which  did  not  fall  by  death  of  mandant,  and  therefore  jus 
crediti  transferred  to  holder.    Muir  v.  Boss's  Exrs.,  15  June  1866,  p.  824. 

Marriage. 

6.  Observations  on  effect,  as  evidence  of  marriage,  of  written  acknowledgments  not 
made  for  purpose  of  declaring  marriage.     Opinions  in  favour  of  competency  of 
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Proof— Con/inu^rf. 

admitting  in  evidence  afainBt  claimant  founding  on  legitimacy  of  liis  father  the 
following  writings— (1)  letter  from  claimant's  patem^  grandmother,  deceased, 
applying  for  pension  to  War  Office,  on  special  allegation  of  her  marriage  to  claim- 
ant's grandfather,  at  date  when  she  was  wife  of  another  man ;  (2)  fanuly  letter 
from  deceased  brother  of  claimant's  grandfather,  tending  to  shew  that  repute 
of  grandfathers  marriage  existed  at  date  when  grandfather's  marriage  was 
impossible,  and  cohabitation  must  have  been  adulterous.  Campbell  v.  Campbell, 
26  June  1866,  p.  867. 
Oath  of  Reference— Intrinsix:  Quality — Dofuiiicn. 

7.  Reference  to  oath  of  resting-owins  of  a  debt  due  to  deceased  person — Referee 
admitted  loan,  but  said  he  gave  I  0  U  for  it,  and  within  three  weeks  after  grant- 
ing thereof  offered  payment,  which  was  refused  by  deceased,  who  made  him  present 
of  amount,  and  promised  to  destroy  I  O  U— I  O  U  not  given  to  referee,  i^or 
found  in  deceased's  repositories — Held  statement  of  referee  was  intrinsic  of  refer- 
ence, and  negatived  resting-owing.    Galbraith  v.  Cuthbertsont  18  Jan.  1866,  p.  334. 

Reference  to  Oath  of  Party  already  examined  as  Witness. 

8.  Part  of  claim  sued  for  subject  to  triennial  prescription — Proof  allowed  scripto  as 
to  that  part,  and  prout  de  jure  as  to  rest^  Pursuer  examined  defender  as.  witness 
under  latter  "prooi— -Held  not  precluded  under  sec.  5  of  16  Vict.  c.  20,  from  referring 
resting-owing  of  prescribed  claim  to  defender's  oath.  Dewar  v.  Pearson,  27  Feb. 
1866,  p.  518, 

Property.    Bounding  Title. 

1.  Designation  of  boundaries  by  measurement.  Stewart,  &c.  v,  Greenock  Harbour 
Trs.,  12  Jan.  1866,  p.  323. 

March. 

2  Held  (affg.  C.  of  S.)  that  as  hedge  and  ditch  on  boundary  between  two  properties 
had  not  originally  been  formed  as  march  fence,  onus  lay  on  proprietor  claiming 
joint  interest  in  both,  as  together  forming  joint  fence,  of  shewing  that  they  had 
subsequentlv  been  adopted  as  such  by  adjoining  proprietors,  and  that  on  evidence 
pursuer  had  failed  to  establish  this.  Strang  v.  Steuart,  15  Feb.  1866,  H.  L.  p.  5. 
See  Acquiescence — Railvxiy— Rivera-Sheriff. 

Provisions  to  Wifb  and  Ohildrbn.    See  Judicial  Factor— Homclogation, 

PuBUC  Burden.    Poor-Rates— Mode  of  Assessment-^ Railvxiy. 

1.  In  suspension  by  railway  company  of  charge  for  payment  of  poor-rates,  held 
suspenders  only  entitled  to  deduction  from  annual  value  of  24*85  per  cent,  in  name  of 
repairs,  being  proportion  borne  by  actual  average  expenditure  in  repairs  to  average 
annual  value  during  12  years  as  to  which  suspenders  led  evidence.  Edin.  d: 
Glas.  Rly.  Co.  v.  HaU,  19  Jan.  1866,  p.  340. 

2.  Held  not  valid  groimd  for  suspending  charge  for  payment  of  poor-rates  that 
excessive  deductions  for  repairs  allow^  others  had  not  been  allowed  defenders. 
Ihid. 

Poor-Rates— Deductions— Property  and  Income  Tax. 

3.  Held  property  and  income  tax  charged  <wi  income  derived  from  heritages  under 
Property  and  Income  Tax  Acts,  being  personal,  was  not  such  as,  under  sec.  37 
of  roor  Law  Amendment  Act,  fell  to  be  deducted  in  estimating  value  of  lands 
and  heritages.    Ibid,  p.  997. 

Liability  to  AssessmenJt — Educational  Charity. 

4.  Heriot's  Hospital  held  assessable  for  relief  of  poor  in  respect  of  building  and  grounds, 
and  not  exempt  either  on  account  of  its  character  or  of  Legislative  sanction  by  Act 
of  Parliament.    Greig  v.  Heriot's  Hospital,  28  Mar.  1866,  p.  688. 

Harbour— Crown— Poor-Rates — Assessment. 

5.  Held  (affg.  C.  of  S.)  that  public  harbours  and  their  revenues  are  not  exempt  from 
assessment  for  poor-rates,    Leith  Dock  Comrs.  v.  Miles,  12  Mar.  1866,  H.  L.  p.  13. 

Assessment— General  Pdioe  Act,  20  dk  21  Vict.  c.  72. 

6.  Held  incorporated  society,  having  authority  to  appoint  constables  within  its  juris- 
diction, was  liable  to  assessment  for  support  of  county  pohce,  special  Act  providing 
no  exemption.    Brit.  Fisheries  Socy.  v.  Henderson,  27  Feb.  1866,  p.  518. 
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PuBUC  BvKDES— Continued. 
Churchr- Annuity  Tax  Act,  1661,  c.  265. 

7.  Held  trustees  of  Synod  of  U.P.  Church  are  "  occupiers  "  under  Act  in  respect 
of  premises  used  by  Synod,  and  let  for  various  periods,  and  Uable  for  tax.    Aitken 
V,  Harper,  16  Nov.  1865.  p.  93. 
See  Superior  and  Vassal —  Valuation  Act — Harbour — Poor, 

PuBUC  Officer.    See  Trust,  2. 

PUBUC  Recx)RD. 

Exhibition  of  public  records  in  English  Courts  refused,  on  ground  that  Court's  control 
over  deeds  would  not  be  ensured  in  event  of  their  being  sent  to  England.  Young, 
Petr.,  2  Feb.  1866,  p.  380. 

Railway.    General  Meeting— Notice.  • 

1.  Held  vote  of  sums  to  chairman  and  officers  of  railway  company  at  half-yearly 
meeting,  without  intimation,  was  not  ordinary  business,  but  "other  business," 
requiring  special  notice  under  sec.  74  of  Companies  Clauses  Act.  Ciouston,  &c, 
V,  Edin.  &  GIm.  Ely.  Co.,  14  Dec.  1865,  p.  225. 

Powers  of  Company — Remuneration  of  Office- Bearers. 

2.  Eailwav  company  dissolved  and  amalgamated — Act  of  amalgamation  provided 
that  dissolvea  company  should  exist  to  enforce  claims  and  pay  debts,  and  divide 
balance  among  holders  of  stockr-Held  proposal  to  pay  sums  to  officers  for  past 
services  was  tdira  vires,  and  interdict  granted.  Question,  Whether  railway  company 
can  apply  revenue  in  giving  servants  compensation  for  past  services  1    Ibid. 

Lands  Clauses  {^Scotland)  Act — Decree-Arbitral. 

3.  Arbiter  in  reference  for  compensation  between  heir  of  entail  and  railway  company 
issued  award  after  lapse  of  three  months  from  date  of  submission— In  reduction  of 
award  b^  next  heir  of  entail,  held  (1)  as  heir's  right  to  sell  was  dependent  on  statute, 
submission -was  statutory,  and  fell  on  lapse  of  three  months;  and  (2)  award  was 
invalid  in  respect  it  dealt  with  lands  in  fee -simple  and  entail,  and  slumped 
amount  payable.  Question,  Whether  competent  for  heir  of  entail  to  prorogate 
time  imder  Act  within  which  arbiter  must  issue  award.  Mackenzie  v.  Inverness 
&  Aberdeen  Junct.  Ely.  Co.,  9  June  1866,  p.  815. 

Railway  and  Canal  Traffic  Act. 

4.  Held  sec.  2,  prohibiting  undue  facilities  to  certain  persons,  did  not  prevent  railway 
company,,  whose  line  terminated  at  sea,  from  making  arrangements  with  steam 
boat  for  transport  of  goods  and  passengers  by  sea.  Napier  v.  G.  &  S.-W.  Ely. 
Co.,  25  Nov.  1865,  p.  139. 

5.  Held  railway  company  not  guilty  of  contravention  of  statutes,  prohibiting  undue 
faciUties  to  certain  persons,  by  refusing  to  give  outside  carriers  same  advantages 
as  servants  of  their  own  appointed  agents  for  deUvery  of  goods  in  large  towns. 
Pickford  v.  Cal.  Ely.  Co.,  31  May  1866,  p.  763. 

Carrier. 

6.  Eailwav  company  receiving  goods  from  another  railway  company  for  deUvery 
is  not  bound  to  r^ard  markings  by  sender  as  to  carrier  to  be  employed.    Ibid. 

Jurisdiction — Sheriff— Railway  Clauses  (Scot.)  Act,  sec.  16. 

7.  Eailway  company  erected  bridge  over  ground  acquired—Constructed  weir  for 
protection  of  bridge  on  ground  not  belonging  to  them — Weir  not  objected  to  for 
13  years— On  petition  tor  its  removal  to  SherifF,  held,  having  regard  to  m(yra 
and  terms  of  Act,  Sheriff  had  no  jurisdiction,  and  petition  dismissed  Maxwell  v. 
G.  &  S-W.  Ely.  Co.,  16  Feb.  1866,  p.  476. 

Tide  to  Sue  or  Defend. 

8.  Held  railway  company,  which  on  amalgamation  had  been  dissolved  except  to  wind 
up,  was  properly  call(Mi  as  defender  in  action,  after  amalgamation,  for  damages 
sustained  by  pursuer  while  travelling  before  amalgamation.  Opinion,  that  pro- 
visions referring  to  dissolved  companies  in  Ely.  Clauses  Act  J  863,  part  5,  applied  only 
to  companies  totally  dissolved.    Smith  v.  Edm.  &  Glas.  Ely.  Co.,  3  Feb.  1866,  p.  397. 

See  Valuation  Roll. 
Registration  Appeal  Cases.    See  Member  of  Parliament. 
Eelevancy.    See  Fraudr-Process,  3. 
Eelief.    See  Superior  and  Vassal — Teinds, 
Eemovinq.    See  Lease—Sheriff. 
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Reparation.    Privilege. 

1.  Heldy  in  action  of  damages  for  slander  uttered  to  procurator-fiscal,  that  pursuer's 
case  disclosed  privilege,  and  malice,  <S:c.,  must  be  put  in  issue.  Form  of  issue. 
Thomson  r.  Adam,  14  Nov.  1865,  p.  86. 

Consequential  Dattiagf. 

2.  Manufacturer  issued  price-lists  to  customer— Customer  claimed  damages,  that 
he  was  induced  to  buy  by  fraudulent  statement  in  list  that  manufacturer  never 
sold  at  lower  rates  than  those  scheduled,  whereas  he  did  so  to  favoured  customers, 
who  were  thereby  enabled  to  undersell  jmrsuer — Action  held  irrelevant,  and  dis- 
missed.    Laing  v.  Nixon,  18  May  186(5,  p.  721. 

Liability  for  Wrongful  Act  done  by  another's  Authority. 
C).  Held  person  may  be  Uable  for.    Form  of  issue.    Mackenzie  v.  Goldie,  11  Jan. 

1866,  p.  317. 
Decree  in  Absence. 

4.  Averments  in  action  of  damages  against  defender,  who  had  obtained  decree  in 
absence  for  debt  already  paid,  held  irrelevant.  Ormiaton»r.  Redpath,  Brown,  & 
Co.,  24  Feb.  1866,  p.  514. 

Filander. 

5.  In  action  against  procurator-fiscal  for  slander  in  petition  to  Sheriff,  on  which 
search-warrant  (afterwards  found  illegal)  was  granted — Held  (1)  petition  being 
such  as  to  warrant  legal  warrant,  pursuer  must  put  malice  in  issue ;  and  (2)  as 
warrant  was  not  executed,  but  withdrawn,  it  afforded  no  separate  ground  of  action. 
Nelson  v.  Black  &  Morrison,  26  June  1866,  p.  365. 

Slander — Innuendo. 

6.  No  objection  to  relevancy  of  slander  action  that  actual  words  not  calumnious, 
if  they  can  be  innuendoed.     Inglis  v,  Inglis,  24  Feb.  1866,  p.  516. 

See  Candictio  Indebiti, 

Res  Judicata.  . 

1.  Summons  directed  against  pupil  and  his  tutors  and  curators — ^Agent  accepted 
service  on  behalf  of  pupil  "  and  his  tutors  and  curators  " — Pupil,  as  matter  of  fact, 
had  neither— Defences  lodged  for  pupil  ** and  his  tutor  ad  litem"  and  additional 
defences  for  pupil  "  and  his  tutors-dative  " — No  evidence  that  tutor  ad  litem 
appointed,  or  that  tutors-dative  were  sisted,  and  their  names  did  not  appear  in 
proceedings — Judgment  finally  pronounced  by  Inner-House — Held  intervention 
of  tutors^tive,  and  their  continued  pleading  in  cause,  validated  any  objections 
to  service,  and  judgment  was  res  judicata,  uarmichael  v,  Anstruther,  19  June 
1866,  p.  844. 

2.  Observed  (per  Ld.  J.-C.)*  that  neither  decree  of  court  of  service  refusing  to  serve 
claimant,  nor  decree  of  C.  of  S.  reducing  service,  will  bar  claimant,  or  person  whose 
service  is  reduced,  from  suing  out  other  brieves  and  trying  case  again.  Question, 
Whether  judgment  of  G.  of  S.  in  competing  brieves  would  constitute  res  judicata. 
Oils,  of  Stat<i  V,  Alexander,  25  May  1866,  p.  750. 

3.  In  action  for  payment  of  poor-rates  assessed  on  harbour,  and  for  declarator  of 
liability,  C.  of  S.  sustained  plea  of  exemption  of  certain  funds  in  respect  of  their 
application— -fftfW  (affg.  C.  of  S.)  not  res  judicata  in  subsequent  claim  for  poor- 
rates  after  application  of  harbour  revenues  changed  by  statute.  Observed  (per 
Lid.  Ohelmsford),  res  judicata  only  applies  to  same  question  between  same  parlies. 
Leith  DockComrs.  v.  Miles,  &c..  12  Mar.  1866.  H.  L.  p.  13. 

See  Road — Competent  and  Omitted, 

Revenue.    Stamp— 2S  d  29  VicL  c  96,  sec.  22. 

1.  When  party  applies  to  Commissioners  of  Inland  Bevenue  for  opinion  as  to  stamp- 
duty  payable  on  instrument  and  is  dissatisfied  with  determination,  case  for 
opinion  of  Court  ought  to  be  brought  with  appeal  from  determination  of  Com- 
missioners.   Maxwell  t'.  Comrs.  of  In.  Eev.,  20  July  1866,  p.  1105. 

Stamp-Dtdy— Appeal 

2.  When  question  as  to  amount  of  stampduty  payable  on  an  instrument  is  brought 
by  appeal  from  determination  of  Commissioners,  Court  must  fix  amount  payable. 
but  it  cannot  consider  determination  of  Oommissioners  on  points  not  subject  of 
appeal.     Ibid. 


it 
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Revenue — Continved, 

Stamp-Duty — Marriage  Gontract — Personal  Bond, 

3.  Party  in  marriage  contract  bound  himself  to  pay  to  trustees,  in  favour  of  children, 
siunsof  £15,000,  £20,000,  and  £30,000,  ac<»rding  to  number  of  children  bom— 
Held  this  was  bond  for  £30,000,  and  stampable  as  such,  and,  being  bond,  it  was 
debt  deductable  from  executry,  and  not  settlement  regulating  distribution  of 
executry.    Ibid. 

Succession  Duties  Act. 

4.  Where  interest  in  heritage  is  acquired  by  successor  who  dies  before  title  made  up, 
beneficial  possession  or  interest  derived  therefrom  is  not  beneficial  interest  m 
possession  or  expectancy,  and  so  not  "  succession  "  in  sense  of  Act.  Ld.-Adv. 
V.  Stevenson,  23  Jan.  1866,  p.  359. 

River.    Supply  of  Water — Superior  and-  Inferior  Heritor — Stagnum. 

1.  Held  inferior  heritor  entitled  to  prevent  permanent  diversion  by  superior  heritor 
of  any  portion  of  stream,  though  quantity  diverted  not  greater  than  that  thrown 
into  stream  by  artificial  draining  of  stagnum  by  superior  heritor.  Cowan,  &c.  v. 
LA  Kinnaird,  15  Dec.  1865,  p.  280. 

Building  in  Alveo. 

2.  Held  {affg.  C.  of  S.)  proprietor  of  ground  bounded  by  private  river  entitled  to 
prevent  opposite  proprietor  from  erecting  buildings  on  portion  of  alveus  belonging 
to  himself,  though  objector  could  prove  no  damage.  Bicket  v,  Morris,  13  July 
1866,  H.  L.  p.  41. 

See  Ac^iescen^ — Nuisance, 
Road.    Eight  of  Way — Terminus  at  Shore, 

1.  Form  of  issue.    Scott  v.  Drummond,  12  June  1866,  p.  823. 
See  Jurisdiction, 

Surveyor,  Liability  of. 

2.  Road  surveyor  appointed  by  road  trustees  to  see  that  surface  was  kept  in  good 
order  held  not  liable  in  damages  for  injury  sustained  by  passenger  at  dangerous 
part  of  road,  which  had  been  in  same  state  prior  to  his  appointment.  Einloch  v. 
Clark,  1  Dec.  1865,  p.  159. 

Trustees,  Duty  and  Ccmduct  of, 

3.  Declarator  by  proprietor  that  trustees  bound  to  keep  road  in  repair,  and,  having 
failed,  for  damages — Held  (affg.  C.  of  S.)  statutory  duty  of  trustees  was  to  exercise, 
discretion  as  to  repairing  roads ;  that  discretion  not  subject  to  review,  and  therefore 
action  incompetent.     lEteckett  v,  Hutcheson,  27  Feb.  1866,  H.  L.  p.  6. 

Right  of  Way-— Evidence  of  Use, 

4.  To  establish  right  of  way,  evidence  must  shew  that  road  used  by  general  public  in 
passing  on  ordinary  avocations  between  two  termini.  Question  as  to  effect  of 
slight  divergence  between  road  claimed  and  that  proved.  Jenkins,  &c.  v,  Murray, 
12  July  1866,  p.  1035. 

Public  Road — Construction  of  Special  Verdict, 

5.  Verdict  that  from  time  immemorial  road  used  as  road  for  all  purposes,  but  since  40 
years  as  footpath  only — Held  verdict  for  defenders  as  regarded  road  for  horses  and 
carts,  and  verdict  applied  accordingly.  Macfarlane,  &c.  v,  Morrison,  &c.,  19  Dec. 
1865,  p.  298. 

Public  Right  of  Way— Res  Judicata. 

6.  Observed,  per  Ld.  Westbury,  that  absolvitor  in  declarator  of  right  of  way  is  not 
res  judicata  against  public,  when  subject-matter  not  adjudicated  on.  White  v, 
Ld.  Morton's  Trs.,  13  July  1866,  H.  L.  p.  50. 

General  Police  Act,  1862— Private  Street— Notice, 

7.  In  case  of  burgh  which  adopted  Act,  held  (1)  that  ground  laid  out  by  proprietor  as 
street,  used  as  public  thoroughfare  for  foot-passengers  and  carts,  insufficiently 
paved  before  Act,  and  not  maintained  as  public  street,  was  "  private  "  street ;  and 
(2)  provisions  of  sec.  397,  regarding  notices,  did  not  apply  to  proceedings  authorised 
by  sec.  150,  with  reference  to  private  streets.  Opinion  (per  Ld.  Benholme)  that 
terms  of  sec.  394  are  broad  enough  to  render  notices  as  to  private  streets  obligatory. 
Campbell  v.  Leith  Police  Comrs.,  21  June  1866,  p.  855. 

Sale.     Constructive  Delivery— IjOcoI  Usage  of  Trade, 
A.  &  Qo.,  grain  merchants  in  Glasgow,  carrying  on  separate  business  as  storekeepers, 
sent  to  0.  D.,  their  foreman,  delivery  order  for  grain  belonging  to  themselves,  in 
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SALE—CofUinued, 

favour  of  M.  &  Co. — Foreman  entered  grain  in  favour  of  H.  &  Co.,  and  delivered  to 
A.  &  Co.  transfer  in  favour  of  M.  &  Co. ,  acknowledging  grain  held  in  latter*8  favour — 
Transfer  Buljsequentiy  sent  to  M.  &  Co.  in  securit  v  of  advance — on  A.  &  Co.'s  seques- 

*  trationf  hdd^  foreman  being  their  servant,  possession  of  goods  remained  with  them, 
and  transfer  did  not  operate  delivery,  notwithstanding  practice  of  trade  in  Glasgow. 
Anderson  v.  M*Call,  1  June  1866,  p.'  773. 

ScsoOLMASTER.    See  Parish, 

Sbcurity.  Redemption — Superior  and  Vassal — Irritancy  oh  non  sol.  canon. — Tide 
to  Sue. 

In  dispositive  clause  of  disposition  with  ameveldeme  holding,  granter  disponed  right 
of  mid-superiority,  "  imder  redemption  by  payment  of  aforesaid  sums  of  money  ^ — 
It  appeared  from  clauses  of  deed  that  it  was  granted  in  security  of  debt  for  which  per- 
sonal bond  had  been  ahready  granted — In  precept  of  sasine  it  declared  subjects  to 
be  redeemable  by  payment  of  debt— Representative  of  disponee,  after  entry  with 
disponer's  superior,  raised  declarator  of  irritancy  oh  non  sol.  canon,  against  aub- 
vassal— iTeU  (1)  deed  was,  ex  facie,  disposition  in  security ;  and  (2)  pursuer  having 
merely  heritable  security  over  mid-superiority,  had  no  title  to  sue.  Campbell  r. 
Bertram,  10  Nov.  1866,  p.  81. 

See  Annucdrent. 

SlRVlCB.    See  Declarator — Husband  and  Wife — Bes  Judicata, 

Sheriff.    Jurisdiction — Removing — Landlord  and  Tenant. 

1.  Petition  for  summary  removing  at  instance  of  purchaser  infeft  in  lands  against 
former  proprietor,  who  objected  to  legality  of  proceedings,  hdd  competent  in  Sheriff 
Court.    Nisbet,  &c.  i;.  Aikman,  12  Jan.  1866,  p.  324. 

2.  Held  petition  for  summary  removing  at  instance  of  proprietor  against  iormer 
proprietor  is  competent  whether  respondent  has  good  title  of  tenancy  or  not 
provided  he  does  not  produce  competing  title  to  property.    Ibid. 

Property. 

3.  Observed,  application  to  Sheriff  by  holder  of  title  to  heritage,  against  intefferenoe 
therewith  by  another,  not  rendered  incompetent  by  latter  averring  competing 
title.    Maxwell,  &c.  t?.  G.  &  S.-W.  Ely.  Co.,  16  Feb.  1866,  p.  476. 

Petition — Property. 

4.  Application  to  SherifE  for  removal  of  erections  on  heritable  property  is  competently 
made  by  way  of  petition.    Ibid. 

Process-'Proof—Appeal  to  Sheriff-^Bevieto—ie  dkll  Vict,  c  80,  sees.  10,  19. 

5.  Held  interlocutor  by  Sheriff-substitute  renewing  allowance  of  proof,  being  same  as 
one  allowing  proof,  is  appealable.    Murphy  v.  M'Keand,  15  Feb.  1866,  p  474. 

Proof  by  Commission— -l  6dtl1  Vict.  c.  80,  sec.  10. 

6.  Held  incompetent  for  Sheriff  to  order  proof  by  commission  except  in  oases  specified 
in  sec.  10.    Byres  v.  Forbes,  7  Feb.  1866,  p.  422. 

Reduction — Bankruptcy  Acts,  1856,  sec.  10,  and  1857,  sec  9. 

7.  Held  these  enactments  did  not  extend  Sheriff's  jurisdiction  so  as  to  make  reduction 
competent  in  Sheriff  Court.    Dickson  v.  Murray,  7  June  1 866,  p.  802. 

Interlocutor — Act  of  Sederunt,  15  Feb.  1851. 

8.  Sheriff's  interlocutor,  after  proof  led,  contained  no  findings  in  fact — Court  remitted 
to  Sheriff  to  recall  and  pronounce  one  in  terms  of  Act  of  Sederunt.    Glas.  Gas  Light 

•  Co.  V.  Glas.  Wkg.  Men's  Total  Abst.  Socy.,  1 1  July  1866.  p.  1030. 
Extract  Decree — Sheriff — Appeal. 

9.  Objections  to  charge  proceeding  on  extract  decree  in  Sheriff  Court  for  expenses  of 
'     process— that  charge  null,  (1)  as  not  giving  date  when  decree  extracted,  and  (2)  be- 

»  cause  extract  issued  within  days  allowed  for  appeal  by  Sheriff  Court  Act,  1853 — 
repelled.  Held  provision  of  Act  of  Sederunt.  10  July  i839— that  ajqpeals  against 
interlocutors  on  taxation  of  accounts  must  be  lodged  within  48  hours — not  repealed 
by  1853  Act.    Williamson  v.  M*Lachlan,  19  July  1866,  p.  1076. 

Sponsio  Ludicra.     See  Condidio  Indebiti. 
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Stamp.    See  Bevenue, 

Statute.  See  {AnnuUy  Tax  Act)  Church — Appartioninent  Act — {Companies  Acts) 
Partnership — Eailvxiy — {Factory  Acts)  Jurisdiction — Member  of  Parliament — 
{Police  Act)  Obligation — Police — Road — {Public  Houses  Act)  Jurisdiction — {Railway 
and  Canal  Traffic  Act)  Railvxiy — {Succession  Duties  Act)  Revenue — {Summary  Pro- 
cedure Act)  Jurisdiction — {Turnpike  Act)  Road — Valuation. 

SCCX^EBSION.     Testament — Testamentary  Writings, 

1.  Terms  of  lour  writings  holograph  of  deceased,  and  found  in  her  repositories,  along 
with  trust-deed  and  settlement,  three  of  which  held  not  effectual  as  testamentary 
writings,  though  signed  and  dated  and  indicating  testamentary  intentions. 
Lowson,  &c.  r.  Ford,  &c.,  20  Mar.  18G6,  p.  647. 

Legacy — Moveable  Succession  Act, , 

2.  held  legacy  "  to  my  relations "  was  valid  bequest  to  heirs  in  mobUibus  under  Act. 
Williamaon  v.  Gardiner,  17  Nov.  1865,  p.  120. 

Construction — Vesting — Division  per  capita— Podnatus. 

3.  Direction  by  testator  to  trustees  to  pay  residue  to  certain  grandnieces  and  their 
respective  husbands,  in  liferent  only,  and  the  fee  to  their  issue  equally,  whom 
failing,  to  the  survivors  of  them  and  grandnephews  equally  in  liferent,  and  their 
issue  also  equally  in  fee,  after  the  death  of  longest  liver  of  testator  and  his  wife — 
Share  of  grandniece  who  died  childless  before  period  of  vesting  was  liferented  by  her 
husband — On  his  death,  held  (1)  no  successive  liferent  provided  to  surviving  grand- 
nephews  and  nieces,  but  fund  fell  to  be  distributed  among  fiars ;  (2)  division  fell 
to  be  per  capita^  not  per  stirpes ;  (3)  child  born  after  death  of  testator's  widow, 
which  was  period  of  vesting,  but  before  death  of  liferenter,  not  entitled  to  participate. 
Macdougall  v.  Macdougall  &  Others,  6  Feb.  1866,  p.  406. 

Liferent  and  Fee. 

4.  Testamentary  trustees  directed  to  hold  sum  for  payment  of  yearly  interest  to  life- 
rentrix,  and  at  first  term  after  her  death  to  pay  principal  sum  to  A  B,  whom 
failing,  his  children — Held  fee  vested  a  morte  testatoris,  and  vesting  not  suspended 
during  liferent.     Iiockwood's  Trs.  v.  Keith  Falconer,  11  July  1866,  p.  1025. 

Condition — Legacy. 

5.  Testator  directed  trustees  to  invest  £3000,  and  pay  interest  to  M  K,  his  niece,  during 
life,  and  thereafter  divide  principal  among  her  children,  whom  failing,  to  hold  same 
as  residue — Two  and  a  half  years  after  testator's  death,  his  sister  disponed  estate 
of  X  to  M  E,  with  declaration,  that  in  event  of  foresaid  legacy  being  paid  within  a 
year  after  testatrix's  decease,  M  K  was  to  have  no  right  to  said  lands — Brother's 
trustees  made  no  payment  to  niece  in  respect  of  legacy,  nor  any  investment  of  the 
£3000,  until  last  day  of  year  after  death  ot  testatrix,  when  sum  was  lodged  in  bank 
on  deposit-receipt "  for  behoof  of  trustees,"  "  for  investment  in  favour  of "  M  K—Held 
legacy  "  paid "  within  year  of  testator's  death,  and  M  K  had  no  right  to  estate.  Kerr 
V.  Thomson's  Trs.,  13  Dec.  1865,  p.  226. 

Conditional  Institution. 

6.  Testatrix  directed  trustees  to  make  over  £1000  to  A,  excluding  jus  mariti  of  B, 
her  husband ;  and  in  event  of  B  surviving  A,  he  was  to  enjoy  interest  of  sum 
during  life,  and  at  his  death  it  should  go  to  A's  heirs — A  and  B  predeceased 
testatrix — Held  their  issue  took  as  conditional  institutes.  Sutherland,  &c.  v. 
Douglas's  Trs.,  29  Nov.  1865,  p.  157. 

Vesting. 

7.  In  antenuptial  contract,  intended  wife's  father  bound  himself,  &c.,  to  lay  out  at 
term  next  after  his  death  sum  of  £2000  upon  sufficient  bonds,  taken  payable  to 
spouses  and  survivor  of  them,  "  in  conjunct  liferent,  for  the  liferent  use  of  them, 
and  the  survivor,  and  to  their  children,  whom  failing,  his  own  nearest  heirs  in  fee," 
the  sum  to  bear  interest  from  date  of  spouse's  leaving  family  of  wife's  father — one 
child  bom  of  marriage,  who  predeceased  both  parents  and  wife's  father — Held 
child  having  predeceased  dissolution  of  marriage,  fee  never  vested  in  it,  and  on 
death  of  both  spouses  it  belonged  to  heirs  and  assignees  of  wife's  father.  Grant's 
Tr.  V.  Anderson's  Tr.,  1  Feb.  1866,  p.  372. 

SwocEssiON  Duties  Act.    See  Revenue^ 
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Superior  and  Vassal.    Consolidation— Succession, 

1.  Proprietor  infeft  in  superiority  of  lands  of  B  executed  mortis  causa  deed,  con- 
veying whole  estates  to  younger  brother  ;  and  in  event  of  brother  dying  without 
issue,  and  without  disposing  of  them,  superiority  left  to  nephew,  and  residue  to  other 
persons — Proprietor  afterwards  acquired  dominium  utile  of  B,  and  possessed 
on  both  titles  unconsolidated  till  his  death — Younger  brother  succeeded,  made  up 
titles,  and  consolidated  by  resignation  ad  remanentiam — Died  without  issue,  having 
executed  deathbed  settlement  disposing  of  estates — In  reduction  ex  cap.  lecti, 
brought  by  nephew  as  heir  of  provision  of  elder  brother,  held,  (1)  imder  elder 
brother's  deed  dominium  utile  was  part  of  residue  of  his  estate,  and  did  not  fall  under 
destination  of  superiority ;  (2)  resignation  ad  remanentiam  by  younger  brother 
operated  as  conveyance  in  favour  of  himself  and  heir-at-law,  feudal  title  to  superi- 
ority being  vested  in  them,  and  destination  to  dominium  utile  in  elder 
brother's  deed  thereby  evacuated  ;  (3)  destination  to  dominium  directum  in  elder 
brother's  deed  remained  effectual  to  vest  nephew's  personal  right  thereto,  enforce- 
able against  younger  brother's  heir-at-law  ;  and  (4)  nephew  having  no  feudal  right 
to  superiority,  but  only  personal  right  under  elder  brother's  deed  to  demand  con- 
veyance thereof,  his  right  was  not  enlarged  by  consolidation,  and  therefore,  though 
he  had  title  to  reduce  deathbed  conveyance  of  dominium  plenum^  he  could  only 
do  so  to  effect  of  establishing  right  to  superiority.  Pattison  v.  Dunn's  Trs.,  20  July 
1866,  p.  1089. 

Relief — Teinds — Stipend — Poor-Hates — Consuetude. 

2.  In  1780  proprietor  of  certain  lands,  who  had  no  right  to  teinds,  granted  feu  of 
part  of  lands  **  with  the  teinds,"  and  on  narrative  that  the  subjects  were  to  be 
held  "  free  of  all  burdens  whatsoever  other  than  feu-duties,"  conveyed  other  lands 
**  in  real  warrandice  "  of  lands  feued,  and  of  "  relief  and  payment "  to  vassal  **  of 
all  feu-duties  "  payable  to  disponer's  superiors.  "  and  of  all  cess,  minister's  stipend, 
schoolmaster's  salary,  and  all  other  public  burdens  imposed  or  to  be  imposed 
on  said  lands " — Deed  contained  further  obli^tion  to  relieve  vassal  "  of  all  cess, 
minister's  stipends,  schoolmaster's  salary,  teind  duties,  and  all  other  public  burdens 

.  payable  for  and  furth  of  the  hail!  lands  hereby  disponed,  bvegone  and  in  all  time 
coming  "—From  1780  to  1856  all  payments  of  stipend,  old  or  augmented,  were 
paid  by  superior — Heldy  in  question  between  vassal  and  singular  successor  in  superi- 
ority, that  vassal  was  entitled  to  relief  from  superior,  not  only  of  stipend  as  existing 
in  1 708,  but  as  increased  by  subsequent  augmentations,  and  of  poor-rates  under 
8  &  9  Vict.  c.  83.  Campbell's  Trs.  v,  Dingwall,  17  Nov.  1865,  p.  105. 
See  Security. 

Teinds.    Discharge — Colourable  Title — Stipendiary. 

1.  In  1726  heir  of  entail,  having  right  to  titularity  of  parish,  directed  factor  to  receive  : 
from  a  burgh  a  modified  sum  in  full  of  teinds,  without  prejudice  to  titular's  right  j 
to  demand  payment  in  after  years  of  *"  full-tack  duty  " — Modified  sum  continued 

to  be  paid  till  1810,  when  estate  and  titularity  passed  to  heirs  not  representing 
former  possessors — No  payment  of  teinds  thereafter  made  by  burgh  to  titular—  ' 
In  1862  titular  demanded  surplus  teinds  from  1830  to  1862,  on  assumption  that  j 
teinds  prior  to  1830  had  been  exhausted  by  payments  of  stipend — Defender's  \ 
plea,  that  claim  for  teinds  restricted  by  usage  to  modified  sum,  repelled.  '■ 
Observed,  Though  party  paying  in  bona  fide  teinds  to  and  receiving  discharges  ) 
from  one  assuming,  on  colourable  title,  to  be  titular,  may  plead  such  discharges 

Xinst  claim  for  arrears  by  true  titular,  discharges  by  a  stipendiary  cannot  be  { 
^  ided  against  demand  by  titular  for  surplus  funds.  D.  of  Buccleuch  v.  Mags.  i 
of  Sanquhar,  13  Dec.  1865,  p.  2U.  I 

Liability  for  Stipend — Clause  of  Relief.  I 

2.  Held  obligation,  in  conveyance  of  piece  of  ground,  to  relieve  disponee  of  all  existing  j 
and  future  feu-duties,  casualties,  and  public  burdens,  with  exception  of  poor-rates  I 
and  prison  assessment,  did  not  apply  to  payment  of  stipend,  that  being  burden 

not  on  lands  but  on  teinds,  which  were  not  conveyed  to  disponee.    Ld.  Bosslyn 
.     V.  N.  B.  Ely.  Go.,  7  Dec.  1865,  p.  190. 
Surrender, 

3.  Teinds  of  lands  of  A  were  valued  by  report  of  sub-commissionera,  and  upwards 
of  century  later  commonty  of  B  divided,  and  a  portion  of  it  allocated  to  A — ^In 
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TEwm— Continued, 

action  of  approbation  of  report,  decree  in  absence  obtained — Thereafter,  in  process 
of  augmentation  and  locality,  proprietor  lodged  minute  of  surrender  of  teinds  of  lands 
of  A,  including  the  part  of  commonty  of  B,  at  value  ascertained  in  report — Surrender 
objected  to,  that  teinds  of  portion  of  commonty  not  included  in  valuation — Held 
•minute  not  unconditional  in  its  terms,  being  qualified  by  implied  condition  that 

Srt  of  commonty  of  B  was  held  included  in  valuation,  and  therefore  incompetent, 
chmond  v.  Common  Agent  in  Locy.  of  Orwell,  8  Mar.  1866,  p.  676. 
Surrender — Valuation. 

4.  In  process  of  locality  heritor  lodged  minute  of  surrender  of  teinds — In  decree 
of  valuation  on  which  he  founded,  teinds  of  his  lands  and  those  not  belonging 
to  him,  partly  in  different  parish,  valued  in  cumulo — Court  refused  to  sustain 
surrender,  in  respect  amount  of  heritor's  teind  not  ascertained  by  decree  of  valua- 
tion founded  on,  and  not  ascertainable  without  division  of  cumulo  valuation. 
MacVicar  v,  Tweedie,  12  July  1866,  p.  1046. 

Valuation, 

5.  Held  decree  of  valuation  of  teinds  in  1635,  minister  not  being  called  as  party 
to  process,  was  not  effectual  valuation  of  teinds  in  question  with  minister  of  parish 
as  to  allocation  of  his  stipend.  Minister  of  Dunbamey  v.  Grant  &  Others,  7  Nov. 
1865,  p.  63. 

6.  Terms  of  extract  valuation,  recorded  by  authority  of  Court  in  terms  of  1707,  c.  9, 
held  to  contain  all  elements  of  a  decree  of  valuation,  and  to  have  force  as  such — 
Extract  valuation  in  similar  terms,  not  recorded  in  terms  of  1707,  c.  9,  held  not 
to  have  been  instructed  to  be  valid  valuation,  but  parties  allowed  to  supplement 
proof,  or  bring  proving  of  tenor.  Ld.-Adv.  v.  Govs,  of  Donaldson's  Hosp.  &  Others, 
20  July  1866,  p.  1081. 

See  Proof — Superior  and  Vassal. 
Communion  Elements — Petition — Competency, 

7.  Minister  of  parish  raised  summons  of  augmentation,  modification,  and  locality 
against  heritors  for  modification  of  yearly  stipend, "  with  competent  yearly  allow- 
ance for  communion  elements  suitable  to  circumstances  of  parish  and  extent 
of  teinds  thereof" — ^Teind  Court  decerned  for  certain  payments  annually  "for 
stipend  (communion  element  money  being  paid  by  D,"  a  burgh  in  parish) — 
While  locality  in  dependence,  minister  petitioned  Teind  Court,  craving  decerniture 
against  magistrates  of  burgh  for  (a)  annual  allowance  of  communion  elements  as 
supplied  under  decree  of  Commissioners  of  Teinds  of  1 6 1 8,  or  (6)  for  decree  for  annual 
money  payment  of  £15  therefor — Court  dismissed  petition  as  incompetent,  both 
in  respect  conclusions  of  summons  exhausted  by  previous  decree,  and  that  only  pay- 
ments concluded  for  in  summons  were  payments  from  teinds,  while  petition  craved 
implement  of  obligation  which  did  not  affect  teinds.  Buchanan  v.  Mags,  of  Dunbar, 
4  July  1866,  p.  1013. 

Title  to  Sue.    Burgh^CharitabU  funds, 

1.  Magistrates. of  burgh  in  use  to  lend  charitable  trust-funds  to  themselves  as  cor- 
poration, or  as  trustees  of  other  institutions — ^Two  burgesses  applied  for  seques- 
tration of  funds  and  appointment  of  judicial  factor,  on  ground  magistrates'  action 
illegal — Petitioners'  title  sustained,  and  magistrates  liable  in  expenses,  though 
ultimately  not  necessary  to  pronounce  on  subject-matter  of  petition.  Baird  v, 
Mags,  of  Dundee,  18  Nov.  1865,  p.  123. 

Declarator — Service. 

2.  Held  incompetent  for  one  person  to  bring  declarator  that  another  is  not  heir 
of  person  deceased.    Offs.  of  State  v.  Alexander,  25  May  1866,  p.  750. 

Declarator  of  Irritancy  ob  non  sol.  can. — Right  in  Security, 

3.  Held  disponee  having  complete  feudal  title  to  superiority,  whose  right  ex  facie 
was  in  security,  had  no  title  to  sue  declarator  of  irritancy  ob  non  sol.  can.  Campbell 
V.  Bertram,  10  Nov.  1865,  p.  81. 

Factor, 

4.  Held  (by  Ld.  Mackenzie,  Ordinary)  that  house  factor  has  no  title  to  sue  removing 
without  special  authority.    Slowey  v,  Robertson  &  Moir,  2  Nov.  1865,  p.  60. 

See  Fisheries — Superior — Church  Expenses — Partnership. 
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Title  to  Huk— Continued. 

Heir  of  Provision — Succession. 

5.  A  in  fettkinent  disponed  certain  estates  to  B,  declaring  (without  prejudice  to 
B'g  absolute  power  of  disposal)  that  should  B  die  intestate,  without  h^rs,  and 
without  disposing  of  them,  they  should  devolve  on  C — B  died  without  issue,  leaving 
deathbed  settlement  of  estates — Held  (1)  G  had  title  to  reduce  settlement  ex  eapite 
lecti ;  (2)  expression  *"  dying  intestate  "  meant  with  reference  to  estates ;  (3)  deed 
executed  on  deathbed  did  not  exclude  intestacy ;  and  (4)  A  had  not  conferral  on 
B  power  to  dispose  on  deathbed.  Question,  Could  sueh  power  be  conferral  1 
Pattison  v.  Dunn's  Trs.,  9  Mar.  1866,  p.  578. 

Wife, 

G.  Held  wife  had  title  to  sue  husband  for  payment  of  provision  in  marriage  contract, 
though  other  persons  nominated  in  contract  at  whose  instance  all  action  and 
implement  should  pass.    Smith  r.  Smith,  11  Jan.  1866,  p.  319. 

Railvxiy. 

7.  Held  railway  company,  which  on  amalgamation  with  another  had  been  dissolved 
except  to  wind  up,  was  properly  called  as  sole  defender  in  action  raised  after 
amalgamation  for  damages  for  injuries  sustained  by  passenger  before  anudga- 
mation.    Smith  v.  Edin.  &  Glas.  Rly.  Co.,  3  Feb.  1866,  p.  397. 

8.  Held  partner  of  company  consisting  of  two  partners,  carrying  on  business  under 
descriptive  name,  was,  in  virtue  of  implied  mandate  as  partner,  entitled,  in  suing 
partner  for  company  debt,  to  use  copartner's  name  as  pursuer,  to  give  good  in- 
stances, without  his  authority.  Antermony  Coal  Co.  v,  Wingate,  &c.,  30  June 
1866,  p.  1007. 

Trust.     Trustee—Discretionary  Powers. 

1.  Testator  in  settlement  directed  trustees  to  convey  residue  of  estate  to  eldest 
son  on  attaining  majority,  but  declaring  that  if  conduct  of  any  child  merited  dis- 
approbation of  trustees,  provisions  in  their  favour  should  be  restricted  to  Kferent, 
with  fee  to  their  issue— In  later  codicil  testator  directed  residue  was  not  to  be 
conveyed  till  eldest  son  reached  twenty-five  years  of  age — He  married  at  twenty- 
two  with  approval  of  trustees,  conveying  his  interest  in  father's  estate  to  M.-C. 
trustees— Before  he  reached  twenty-five,  testamentary  trustees  minuted  disapproval 
of  his  conduct,  and  restricted  his  right  to  liferent — In  question  between  his  M.-C. 
trustees  and  father's  trustees,  held  (affg.  C.  of  S.)  (1)  discretionary  power  of  trustees 
subsisted  till  period  when  conveyance  made,  and  therefore  extended  by  codicil  to 
son's  reaching  twenty-five  ;  (2)  direction  imposed  duty,  which  could  not  be  waived, 

on  trustees  of  judging  son's  conduct  during  whole  period  till  he  reached  twenty-  j 

five,  and  minute  of  restriction  competent  and  effectual.    Weller  v.  Ker,  2  Mar.  1866, 
H.  L.jp.  8. 
Public  Officer — Police  •  Commissioners — Partnership — Company. 

2.  Held  (distg.  Blaikie  v.  Aberdeen  Rly.  Co.)  that  contract  between  joint  stock  company 
and  police  commissioners  of  burgh  not  null  because  some  commissioners  share- 
holders of  company.    Paterson  v.  Portobello  Town  Hall  Co.,  22  May  1866,  p.  736. 

See  Annualrent. 
Trustee. 

3.  Truster  directed  trustees  to  pay  debts  and  legacies,  and  execute  entail  of  heritable 
estate — Held  debts  and  legacies  fell  to  be  paid  out  of  surplus  rents,  and  trustees 
not  entitled  to  sell  part  of  estate  to  pay  them,  or  to  entail  it  under  burden  of  them. 
Farquharson  v.  Farquharson's  Tr.,  16  June  1866,  p.  835. 

Trustee — Denuding— Superior  and  Vassal — feu-Duty— Feu-Control. 

4.  Circumstances  in  which  held  that  a  trustee  bound  to  concur  with  another  in  denud- 
ing trust  in  favour  of  beneficiaries  who  offered  to  grant  him  discharge  and  relief, 
defender's  pleas  that  he  was  not  bound  to  denude  until  relieved  by  over-superior 
of  personal  obligation  for  feu-duty,  and  by  sub-feuars  of  personal  obligation  of 
warrandice,  repelled.  Question^  \Vhether  personal  obligation  for  feu-duty  pei^ 
manent,  or  would  be  superseded  by  entry  of  new  vassal  with  superior  ?  Hender- 
son, &c.  V.  Norrie,  31  Mar.  1866,  p.  704. 

Lien. 

5.  Observations  on  right  of  trustees  to  hold  estate  as  lien  for  obligations  incurred 
by  them  as  trustees.    Ibid. 
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Trvst— Continued. 
Denuding. 

6.  Held  that  after  intimation  of  recall  of  trust,  trustees  not  entitled  to  intromit  with 
funds,  and  liability  for  subsequent  intromissions  could  not  be  limited  by  clause 
of  immunity  ot  trust-deed.  Observations  per  Ld.  Ormidale  on  responsibility 
of  trustees  for  intromissions  of  factor.  Edmond  t;.  Blaikie  and  Anderson,  29  June 
1866,  p.  1002. 

Removal  of  Trustee. 

7.  Trustee  appointed  by  two  partners  to  realise  and  distribute  company  estate  for 
behoof  of  creditors  removed  on  petition  of  one  partner  (the  other  and  trustee  re- 
sisting) for  conduct  inconsistent  with  duty  as  trustee,  though  not  amounting  to 
corruption.    Jackson  v.  Welch,  12  Dec.  1865,  p.  224. 

Failure  of  Trustee — Nobile  Officium. 

8.  Two  testators  respectiyely  bequeathed  money  for  charitable  purposes,  one 
empowering  executors  to  appoint  trustees  to  dispose  and  manage  funds,  other  to 
nominate  persons  to  manage  fund  in  future  if  necessary — All  executors  died 
without  nominating — Petition  for  appointment  of  certain  persons  as  trustees, 
with  same  poweis  as  giyen  in  testament,  refused,  but  certam  ex  officio  trustees 
appointed.    Low  and  Others,  Petrs.,  17  Noy.  1865,  p.  101. 

Usage.    Bridge  Custom — Right  to  levy — Prescription. 

1.  Right  to  feyy  bridge  customs  under  ancient  charters,  and  Act  of  Scots  Parliament 
confirming  same,  **  as  it  has  been  in  use  to  be  exacted,"  held  qualified  by  usage 
and  restricted  hy  prescription.  Maxwell,  &c.  v.  Proyost,  &c.,  of  Dumfries,  1 
June  1866,  p.  772. 

Corporation — Laics —  Usijige. 

2.  Ueld  rules  of  ancient  guildry,  made  in  1852,  regulating,  inter  alia,  admission 
of  sons-in-law,  must  be  construed  in  conformity  with  preyious  usage,  and  there- 
fore son-in-law  inadmissible  after  wife's  death.  Morris  v.  Guildry  of  Dunfermline, 
16  Feb.  1866,  p.  486. 

Local  Usage  of  Trade. 

3.  Firm  of  grain  merchants  in  Glasgow  carried  on  separate  business  as  storekeepers — 
Deliyered  to  storekeeper,  their  foreman,  parcel  of  ^ain  belonging  to  themselyes, 
in  fayour  of  customer — Grain  entered  as  belongmg  to  customer,  transfer  de- 
liyered to  consignors,  and  acknowledgment  that  grain  held  ior  customer  sent — 
Transfer  subsequently^  sent  to  customer  in  security  of  adyance—iTtfZfl?,  on  grain 
merchant's  sequestration,  that  storekeeper  being  seryant  of  consignors,  possession 
remained  with  them,  and  triuisfer  did  not  operate  deliyery,  understanding  and 
practice  in  Glasgow  to  contrary  being  disregarded.  Anderson  v.  M'Call,  1  June 
1866,  p.  773. 

Valuation  Acrr,  17  <&  18  Vict.  c.  91^  sees.  6,  33,  and  ^\.— Parish  Church  Assessment. 

1.  Held  tenants  under  leases  for  more  than  twenty-one  years,  appearing  on  yaluation 
roll  as  proprietors,  not  made  subject  to  assessment  for  building  parish  church  by  Act. 
M'Laren  v.  Clyde  Trs.  and  M'Laren  v.  Haryey,  17  Noy.  1865,  p.  112. 

RaUtoay  RefreshmerU  Rooms — Public  Burden — Poor-Rates. 

2.  Held  railway  refreshment  room,  let  for  exclusiye  use  of  passengers,  and  subject 
to  company's  regulations,  tenant  haying  licence  in  own  name,  was  assessable 
by  burgh  assessor,  and  not  by  assessor  of  railways  as  part  of  railway.  N.  B.  Rly. 
Co.,  &c.  V.  Greig,  20  Mar.  1866.  p.  660. 

Bailvxiy-^Book'Stallr-'Cab^tance. 

3.  Held  railway  book-stall  and  cab^tance,  let  as  exclusiye  priyileges  to  tenants  within 
station,  were  not  assessable  by  burgh  assessor,  they  forming  part  of  railway  under- 
taking.    Ibid. 

Valuation  Roll  Appeal  Cases.    Coal  Works. 

1.  Valuation  of  coal  works  and  machinery.    Carron  Co.,  30  July  1864,  p.  1116. 
Gflw  Pipes — Meters. 

2.  Held  gas  pip^  laid  along  public  highways  and  in  properties  of  consumeis  are, 
while  meters  in  consumers'  houses  are  not,  heritable  suojects.  Falkirk  Gas  Co., 
11  May  1866,  p.  1117. 

Harbour. 

3.  Held  niers,  quays,  &c.,  of  public  harbour,  though  not  producing  free  reyenue, 
are  liable  to  assessment,    btonehayen  Harbour  Trs.,  20  Feb.  1865,  p.  1121. 
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Valuation  Roll  Afpeal  CAam--Continued, 
HarbaurT-Quays^Watertoay—Police  Ezpenus, 

4.  Held,  in  valuing  quays,  &c.,  of  harbour  of  Glasgow,  18^  miles  of  river,  that  one- 
third  of  dues  must  be  deducted  as  applicable  to  waterway,  which  is  not  assessable. 
Question,  Whether  expenses  of  harrbour-m aster's  department,  charges  for  police,  and 
20  per  cent,  for  tenants'  profits  form  proper  deductions  from  value  of  quays,  kc,  1 
Clyde  Nav.  Trs.,  25  Feb.  18G6,  p.  1125. 

Incoming  Tenants. 

5.  Incoming  tenant  is  tenant,  not  sub-tenant,  of  portions  of  farm  to  which  he  obtains 
access  by  lease,  under  buiden  of  pajring  outgoing  tenant  therefor,and  those  portions 
of  farm  are  rightly  entered  in  valuation  roll  at  new  rent  from  date  of  access.  Ld. 
Blantyre,  20  Feb.  1865,  p.  1118. 

Multures, 

6.  Held  multures  commuted  into  annual  payment  were  comprehended  under  term 
"  lands  and  heritages,"  and  as  such  properly  entered  in  valuation  roU.  Campbell, 
11  May  1866.  p.  1115. 

Prison. 

7.  Held  prison  is  included  in  term  **  lands  and  heritages,"  and  Prison  Board  are  "  pro- 
prietors "  and  "  occupiers  "  in  sense  of  Act.  Renfrewshire  Prison  Board,  20  Feb. 
1865.  p.  1120. 

Railway  TickeL 

8.  Held  that  privilege  of  free  ticket  granted  at  reduced  rate  to  tenants  and  their  trans- 
ferees of  villas  along  line  by  railwav  company  anxious  to  encourage  building, 
did  not  fall  to  be  included  in  value  of  villa.    Mitchell,  5  Feb.  1866,  p.  1124. 

Rent. 

9.  House  rented  at  £19,  19s.  to  avoid  house  duty  payable  on  £20  rent— Held  actual 
rent  must  be  entered  in  valuation  roll.    Bell,  5  Feb.  1866,  p.  1125. 

Rent—Surplus 

10.  Farm  let  for  19  years  entered  on  roll  at  rent  payable — Farm  sublet,  and  assessor 
made  additbnal  entry  for  surplus  rent,  principal  tenant  entered  as  proprietor — 
Held  original  rent  was  annual  value,  and  should  be  only  entry  in  roll.  Murdoch, 
20  Feb.  1866,  p.  1118. 

Seavxire. 

11.  Held  kelp  shores,  in  respect  of  right  of  gathering  seaweed  let  by  proprietor  to 
company,  were  assessable  subject,  and  properly  entered  in  roll  at  stipulated  rent. 
Brit.  Seaweed  Co.  Ld.,  5  Feb.  1866,  p.  1122. 

12.  Held  kelp  shores,  as  above,  when  not  let,  were  properly  entered  in  roll  at  rent 
reasonabfy  expected  therefor.    Gordon,  5  Feb.  1866,  p.  1123. 

Vesting.    See  Succession. 

Warrandice.    Expenses— Lease. 

Clause  of  express  warrandice  must  be  construed  literally,  and  receive  effect,  even  in 

Sutuitous  deed,  where,  if  implied  only,  would  have  been  from  fact  and  deed  only, 
acalister  a  MacaUster's  Exrs.,  28  Feb.  1866,  p.  521. 

Writ.    Falsa  Demonstratio — Essential  Error. 

Proprietor  of  lands,  held  as  institute  under  entail,  executed  general  disposition 
and  settlement,  in  favour  of  illegitimate  daughter,  of  whole  property — She  made 
up  title  to  entailed  estate  on  footing  fetters  of  entail  did  not  apply  to  institute — 
Next  heir  of  entail  raised  action  for  (1)  reduction,  on  grounds  of  essential  error 
and  fraud,  and  (2)  declarator  that  entailed  estate  not  included  in  general  disposi- 
tion, granter  believing  them  strictly  entailed,  and  not  intending  to  disturb  des- 
tination— Issues  of  testator's  belief  and  essential  error  refused,  but  one  of  fraud 
granted.    Thorns  v.  Thorns,  19  Dec.  1865,  p.  294. 
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